Wiadomosci Lekarskie is abstracted and indexed in: PUBMED/MEDLINE, SCOPUS, EMBASE, INDEX COPERNICUS,
POLISH MINISTRY OF EDUCATION AND SCIENCE, POLISH MEDICAL BIBLIOGRAPHY

Copyright: © ALUNA Publishing House.

Articles published on-line and available in open access are published under Creative Com-
mon Attribution-Non Commercial-No Derivatives 4.0 International (CC BY-NC-ND 4.0) allowing
to download articles and share them with others as long as they credit the authors and the pu-

blisher, but without permission to change them in any way or use them commercially.

Wiadomosci Lekarskie
monthly journal

You can order the subscription for the journal from Wydawnictwo Aluna by:
prenumerata@wydawnictwo-aluna.pl
Wydawnictwo Aluna
Z.M. Przesmyckiego 29
05-510 Konstancin-Jeziorna
Poland

Place a written order first.

If you need, ask for an invoice.
Payment should be done to the following account of the Publisher:
account number for Polish customers (PLN):
82 1940 1076 3010 7407 0000 0000
Credit Agricole Bank Polska S. A., SWIFT: AGRIPLPR

account number for foreign customers (EURO):
57 2490 0005 0000 4600 7604 3035
Alior Bank S. A.: SWIFT: ALBPPLPW

Subscription of twelve consecutive issues (1-12):
Customers in Poland: 360 PLN/year
Customers from other countries: 320 EURO/year



P ‘Wiadomosci
[ekarskie

International Editorial Office:
Lesia Rudenko (editor) — l.rudenko@wydawnictwo-aluna.pl
Nina Radchenko (editor's assistant)

Editor in-Chief:
Prof. Wtadystaw Pierzchata

Deputy Editor in-Chief:
Prof. Aleksander Sieron

Statistical Editor:
Dr Lesia Rudenko

Managing Editor:

Agnieszka Rosa — amarosa@wp.pl

- n.radchenko@wydawnictwo-aluna.pl

Polish Medical Association (Polskie Towarzystwo Lekarskie):
Prof. Waldemar Kostewicz - President PTL
Prof. Jerzy Woy-Wojciechowski — Honorary President PTL

International Editorial Board - in-Chief:

Marek Rudnicki

Chicago, USA

International Editorial Board - Members:

Kris Bankiewicz
Christopher Bara
Krzysztof Bielecki
Zana Bumbuliene
Ryszarda Chazan
Stanislav Czudek
Jacek Dubiel
Zbigniew Gasior
Andrzej Gladysz
Nataliya Gutorova
Marek Hartleb
Roman Jaeschke
Andrzej Jakubowiak
Oleksandr Katrushov
Peter Konturek

Jerzy Korewicki

Jan Kotarski

San Francisco, USA
Hannover, Germany
Warsaw, Poland
Vilnius, Lithuania
Warsaw, Poland
Ostrava, Czech Republic
Cracow, Poland
Katowice, Poland
Wroclaw, Poland
Kharkiv, Ukraine
Katowice, Poland
Hamilton, Canada
Chicago, USA
Poltava, Ukraine
Saalfeld, Germany
Warsaw, Poland

Lublin, Poland

George Krol
Krzysztof tabuzek
Henryk Majchrzak
Ewa Matecka-Tendera
Stella Nowicki
Alfred Patyk
Palmira Petrova
Krystyna Pierzchata
Tadeusz Ptusa
Waldemar Priebe
Maria Siemionow
Vladyslav Smiianov
Tomasz Szczepanski
Andrzej Witek
Zbigniew Wszolek
Vyacheslav Zhdan
Jan Zejda

New York, USA
Katowice, Poland
Katowice, Poland
Katowice, Poland
Memphis, USA
Gottingen, Germany
Yakutsk, Russia
Katowice, Poland
Warsaw, Poland
Houston, USA
Chicago, USA

Sumy, Ukraine
Katowice, Poland
Katowice, Poland
Jacksonville, USA

Poltava, Ukraine

Katowice, Poland

Publisher:

Distribution and Subscriptions:
Bartosz Guterman  prenumerata@wydawnictwo-aluna.pl  ALUNA Publishing House
Graphic design / production: ul. Przesmyckiego 29,
Grzegorz Sztank www.red-studio.eu  05-510 Konstancin — Jeziorna
www.wydawnictwo-aluna.pl
www.wiadomoscilekarskie.pl
www.wiadlek.pl



Ivan |. Hadzheha
TRANSFASCIALTHROMBOSIS SURGERY IN THE GREAT SAPHENOUS VEIN BASIN

Yuriy V. Andrashko, Mahmood K. Khwaileh
SPECIFICS OF THE ECZEMA PATIENTS IMMUNE SYSTEM DEPENDING ON THE CLINICAL COURSE OF DERMATOSIS

Stepan S. Filip, Rudolf M. Slyvka, Andriy M. Bratasyuk, Anton I. Batchynsky
EXPERIENCE USING LASER IN THE TREATMENT OF POLYPES OF THE EXTERNAL URETHRAL ORIFICE

Maiia H. Aliusef, Alina V. Churylina, Ganna V. Gnyloskurenko, Inga 0. Mitiuriaeva, Vitaliy G. Maidannyk
A COMPARATIVE STUDY OF LIPID PROFILE AND LEPTIN RESISTANCE IN CHILDREN WITH METABOLIC SYNDROME DEPENDING ON HYPERTENSION IN KYIV

Taras |. Griadil, Ivan V. Chopey, Ksenia I. Chubirko, Snizhana V. Feysa
THE CLINICAL PRESENTATION OF SUBCLINICAL HYPOTHYROIDISM IN PATIENTS WITHTYPE 2 DIABETES MELLITUS ASSOCIATED WITH OBESITY, ITS IMPACT ON
CARDIOVASCULAR RISK, AND WAYS OF ITS CORRECTION

Kateryna V. Sabovchyk, Yelyzaveta S. Sirchak, Vasyl V. Stryzhak
FEASIBILITY OF CYSTATIN C DETERMINATION FOR EARLY DIAGNOSIS OF KIDNEY DAMAGE IN PATIENTS WITH TYPE 2 DIABETES COMBINED
WITH NONALCOHOLICFATTY LIVER DISEASE AND OBESITY EXPOSED TO COVID-19 INFECTION INTHE PAST

Olena G. Tereshchuk, Valeriy P. Nespryadko, Petro S. Flis, Igor A. Shynchukovskyi, Olena Yu. Holubchenko, Roman S. Palyvoda
ALGORITHM OF COMPLEX REHABILITATION OF PATIENTS WITH IATROGENIC OCCLUSAL DISORDERS COMBINED WITH VERTICAL MALOCCLUSION

REVIEW ARTICLES

Oleksandr Ya. Rogach, Anatoliy M. Potapchuk, Tereziia P. Popovych, Oksana V. Maslyuk
LEGAL REGULATION OF HUMAN ORGANS AND TISSUE TRANSPLANTATION: INTERNATIONAL AND FOREIGN EXPERIENCE

Artur V. Kurakh, Mykhaylo M. Hechko, Ivan V. Chopey
COVID-19 AND PRIMARY CARE: POSSIBILITIES FOR INCREASING POSITIVE OUTCOMES

Dmytro M. Bielov, Myroslava V. Hromovchuk, Yaroslav V. Hretsa, Vasyl V. Tymchak
ESSENCE OF SOMATIC HUMAN RIGHTS IN THE PROCESS OF BIOMEDICAL RESEARCH

Oksana 0. Korchynska, Stefania Andrashchikova, Sylvia Zhultakova, Alena Shlosserova
PERINATAL ASPECTS OF INTRAUTERINE INFECTIONS

Roman M. Fridmanskyy, Viktoria I. Fridmanska, Ihor Yu. Dir, Vasyl V. Kopcha
THE HUMAN RIGHTTO STERILIZATION: MEDICAL AND LEGAL ASPECT

CASE STUDY

Abdalrahman Nassar, Volodymyr I. Smolanka, Andriy V. Smolanka
EXTENSIVE PERITUMORAL BRAIN EDEMA IN A SMALL CLINOIDAL MENINGIOMA: CLINICAL CASE

2620

2624

2627

2630

2634

2640

2646

2651

2659

2663

2668

2674

2678



Wiadomosci Lekarskie, VOLUME LXXIV, ISSUE 10 PART 2, 0CTOBER 2021

© Aluna Publishing

REVIEW ARTICLE

THE HUMAN RIGHT TO STERILIZATION:
MEDICAL AND LEGAL ASPECT

DOI: 10.36740/WLek202110228

Roman M. Fridmanskyy, Viktoria I. Fridmanska, lhor Yu. Dir, Vasyl V. Kopcha
UZHHOROD NATIONAL UNIVERSITY, UZHHOROD, UKRAINE

ABSTRACT

The aim: To consider the general principles of the human right to sterilization in terms of medicine and law.

Materials and methods: Formal-logical methods of analysis and synthesis allowed to reveal the content of the concepts that make up the subject of research, to classify them,
as well as to formulate intermediate and general conclusions. The systematic method allowed to study the role and significance of right to sterilization among other human
rights and freedoms. Using the historical method, the doctrinal basis of the study was analyzed, and the main stages of the formation of category “right to sterilization” with
human participation were identified.

Conclusions: The issue of surgical sterilization should not be considered during contractions, as happened in this particular case, but before or after childbirth, because awoman
in childbirth can not adequately perceive information and make such important decisions. If this decision is made after delivery, the doctor must make sure that the patient
is psychologically healthy. In addition, the consent for surgical sterilization of the spouses must be signed together. Although this procedure follows from the human right to
dispose of one’s own body, however, in the presence of marriage, referring to Part 2 of Art. 54 of the IC of Ukraine, which states that all important issues of the family should

be resolved by the spouses together, on the basis of equality. If such a decision is made by the wife alone, she must be considered to have committed the wrongful conduct.

KEY WORDS: right to sterilization, bioethics, medical procedures, termination of human life, transgender people

INTRODUCTION

The relevance of the subject of this structural element of the
dissertation is due to the fact that in accordance with the
rapid development of medical technology there is a prob-
lem in determining the role of reproductive rights, which
are part of somatic rights. In international legal documents,
which enshrine the basic principles of biomedicine, much
attention is paid to the legal regulation of somatic human
rights. Somatic rights are increasingly being studied in
legal science, because the separation of these rights into a
separate category is a logical process that arises as a result
of the development of subjective rights of the individual.

THE AIM

The aim is of our study is to consider the general principles
of the human right to sterilization in terms of medicine
and law.

MATERIALS AND METHODS

Formal-logical methods of analysis and synthesis allowed
to reveal the content of the concepts that make up the
subject of research, to classify them, as well as to formu-
late intermediate and general conclusions. The systematic
method allowed to study the role and significance of right
to sterilization among other human rights and freedoms.
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Using the historical method, the doctrinal basis of the
study was analyzed, and the main stages of the formation
of category “right to sterilization” with human participation
were identified.

REVIEW AND DISCUSSION

One of the reproductive human rights should be the right
to voluntary sterilization. Despite the fact that Article 281
of the Civil Code of Ukraine enshrines the possibility of
sterilization of a person as one of the elements of the right
to life, in our opinion, such a right applies to reproductive.
After all, surgical sterilization involves the irreversible loss
of the human body’s ability to reproduce, is to reproduce
its own kind [1].

Analyzing these documents, it can be argued that this
refers to the voluntary consent of only the person in respect
of whom sterilization is carried out. However, given the fact
that in most countries infertility is a ground for divorce,
the legislator must take into account the position not only
of the woman or man undergoing sterilization, but also
the interests of the other spouse.

In the analysis of medical sterilization, one should agree
with the thesis that the refusal of reproduction affects not
only the rights of the person who consented to the medical
intervention, but also the rights of his wife (husband). Im-
possibility to conceive is recognized by many countries as
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one of the reasons for divorce. Ukraine is no exception. In
particular, in Part 2 of Art. 49 and Part 2 of Art. 50 of the
IC of Ukraine states that the unwillingness of a husband
(wife) to have a child or his (her) inability to conceive a
child may be the cause of divorce. At the same time, Art.
49 of the Fundamentals requires consent to sterilization
only from a person who wishes to perform such surgery.
Disclosure of the intentions of such a person by a doctor
should be qualified as disclosure of medical secrets (Arti-
cle 40 of the Fundamentals) and will have corresponding
negative legal consequences [1].

The European Court of Human Rights notes that the
“adequacy of medical care” remains one of the most diffi-
cult indicators, and therefore the European Court retains
sufficient flexibility in setting the necessary standard of
medical care, determining it in each case [2]. Yes, one of
the high-profile cases is the case In the case of V.C. v. Slo-
vakia a romanian woman was sterilized while in a public
hospital. The medical records contain the consent to the
surgical sterilization procedure certified by its signature.
However, the applicant alleged that she had not under-
stood the meaning of the term “sterilization” at the time of
signing this agreement. International standards generally
stipulate that “sterilization” can only be carried out with
prior informed consent, except in exceptional emergencies.
In the applicant’s case, there was no need for such urgent
medical intervention, without which there would have been
an inevitable risk of irreparable harm to her life.

It follows that the requests of the medical staff to con-
sent to sterilization during childbirth did not allow her
to make a decision of her own free will. The paternalistic
manner of the hospital staff left the applicant no choice
but to agree. This conduct led to a violation of Article 3
of the Convention on Human Rights complained of by
the applicant. After all, according to this article, “no one
shall be subjected to torture or to inhuman or degrading
treatment or punishment”.

That is why we believe, first, that the issue of surgical
sterilization should not be considered during contractions,
as happened in this case, but before or after childbirth,
because a woman in childbirth can not adequately perceive
information and make such important decisions. If this
decision is made after delivery, the doctor must make sure
that the patient is psychologically healthy. Second, the con-
sent to perform surgical sterilization of the spouses must
be signed together. Although this procedure follows from
the human right to dispose of one’s own body, however, in
the presence of marriage, referring to Part 2 of Art. 54 of
the FC of Ukraine, which states that all important issues
of the family should be resolved by the spouses together,
on the basis of equality. If such a decision is made by the
wife alone, she must be considered to have committed the
wrongful conduct.

We cannot ignore the issue of sterilization of transgender
people. Thus, in the last few decades, biologists, anthropol-
ogists, psychologists and sociologists have begun to study
intensively both the issue of sexual orientation and the issue
of gender identity. Persons with so-called “non-traditional”

sexual orientation and those who identify with a gender
other than that obtained at birth demand protection of
their rights. If for the former this human rights issue mainly
lies in the plane of non-discrimination and the creation
of structures of same-sex partnership, then the latter face
a number of obstacles related to the physical existence of
the person and his fundamental rights and freedoms [3].

It should be noted that today 14 countries in Europe
require sterilization as a prerequisite for gender recogni-
tion. At the same time, forced sterilization is a violation of
Article 3 of the UN Convention on Human Rights, which
protects the principles of dignity, personal autonomy and
non-discrimination. The UN Special Rapporteur on Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or
Punishment called on all States to “legally prohibit forced
or involuntary sterilization under any circumstances and
to provide special protection for persons belonging to
marginalized groups”, explicitly mentioning transgender
people [4].

At the same time, we support the assertion that at the Eu-
ropean Union level, little attention is paid to issues related
to the ability of transgender people to start a family, act as
parents of children, etc. One of the remarks in this regard
is contained in the European Parliament’s Resolution “On
the situation of fundamental rights in the European Union”
- in which MEPs deplore the fact that the legislation on
the legal recognition of transgender people in 14 Member
States still includes a mandatory requirement. on steriliza-
tion and call on Member States to review these provisions
so that they fully respect the right of transgender people
to dignity, physical integrity and the family [5].

In particular, the case law of the ECtHR, on the other
hand, is rich in cases where applicants have insisted that
their right to start a family has been violated. In 1998, the
ECtHR ruled that a person who changed sex could marry
a person with a gender opposite to that of a transgender
person. However, in 2002 the Court rejected previous case-
law and stated that transsexuals who underwent surgery
were not deprived of the right to marry because, by law,
they remained capable of marrying a person of their former
opposite sex [6].

In Ukraine, a person who changed sex had to undergo
a mandatory sterilization procedure. The current Gender
Correction Procedure contains changes made to the im-
plementation of the Action Plan for the implementation
of the National Strategy in the field of human rights for
the period up to 2020. According to this Procedure, indi-
cations for gender correction are divided into two groups:
medical and biological (there is a mental and behavioral
disorder “transsexualism” according to the International
Classification of Diseases of the Tenth Revision); socio-psy-
chological (discomfort or distress due to the discrepancy
between the gender identity of the individual and the sex
established at birth) [7].

Currently, the gender reassignment procedure takes place
in three stages. In the first of them, the person turns to a
family doctor, who refers him to a specialist (psychiatrist).
In the second stage, the latter establishes the diagnosis and
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determines how much the person needs psychological, en-
docrinological and surgical care. The third stage is optional
and involves a potential revision of the diagnosis. Unlike
the previous procedures, the current one sets the term of
observation of the patient at least two years. According to
the current procedure, surgical delivery is not mandatory.
However, only its conduct is the basis for a person to obtain
a medical certificate of change (correction) of gender (the
basis for legal recognition). After receiving such a certifi-
cate, the person must apply to the registry office to amend
the birth certificate. Therefore, on the basis of a new act
record and medical certificate, a person has the opportunity
to obtain a passport that would correspond to his new sex.
After that, all other documents are changed - individual
tax number, education documents, driver’s license, etc. At
present, the procedure of mandatory sterilization is not
provided by law [4].

Another issue related to our research is forced steriliza-
tion as a criminal punishment. In July 2019, the relevant
Committee of the Verkhovna Rada of Ukraine on Legis-
lative Support of Law Enforcement Recommendations to
the Parliament to Adopt Bills Ne 6607 “On Amendments
to Certain Laws of Ukraine for crimes committed against
sexual freedom and sexual integrity of a minor or a minor)”
[8]. This bill provided for the use of chemical castration as
a medical measure on the basis of a voluntary appeal of a
convicted person for crimes. Chemical castration was to be
ordered by a court decision and in the presence of a relevant
conclusion of forensic psychiatric and forensic medical
examinations, as a substitute for unserved punishment in
the form of imprisonment [9].

Despite some remarks on this bill, it is the work of experts
and is based on thorough research, says L. Tokar [9]. Bill
49 6449 “On Amendments to Certain Legislative Acts of
Ukraine Concerning Strengthening Liability for Crimes
Committed Against a Minor or Underage Mature” was
also put to the vote, which provided for the use of forced
chemical castration as a type of criminal punishment”
[10]. Despite the lack of a comprehensive approach to
improving legislation to combat child sexual abuse [11]
and unfounded position, this bill was taken as a basis and
adopted by the Verkhovna Rada of Ukraine, and later
promised by the President [9].

Consider the basic rules of law in this regard:

- The Constitution of Ukraine explicitly prohibits any
actions that may be degrading and interpreted as medical
experiments (Article 28): Everyone has the right to respect
for his dignity. No one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.
No person may be subjected to medical, scientific or other
experiments without his or her free consent™;

- The Convention for the Protection of Human Rights,
which is also part of our legislation, also states in Article
3 that no one shall be subjected to torture or to inhuman
or degrading treatment or punishment;

- Part 3 of Art. 58 of our Criminal Code: “Punishment
is not intended to cause physical suffering or degrade
human dignity”;
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- Explanatory note to the Rome Statute, which Ukraine
signed but did not ratify: “They (crimes against humanity,
including forced sterilization) are not isolated or isolated
cases, but are part of one government policy (although the
perpetrators should not identify themselves). with this pol-
icy), or widespread atrocities that are silenced or justified
by the government or the de facto authorities”

That is, the law states unequivocally that a person cannot
be subjected to forced sterilization under any circumstanc-
es, even if such sterilization is introduced by the govern-
ment as an official punishment [12].

Given the above, we fully share the opinion of O. Drozdo-
va that the parliament passed a law that obliges to forcibly
castrate all those convicted under Part 4 of Article 152 of
the Criminal Code, including healthy people. The proce-
dure of forced castration of healthy people is not provided
by the legislation of any country of the world. After all, in
this format, chemical castration becomes a punishment,
not a cure, which is contrary to all norms and practices of
international law.

CONCLUSIONS

One of the reproductive human rights should be considered
the right to sterilization, which, in our opinion, consists
of at least 3 main types of sterilization: voluntary steriliza-
tion; sterilization as a prerequisite for gender recognition;
chemical castration as a criminal punishment. We consider:

- The issue of surgical sterilization should not be consid-
ered during contractions, as happened in this particular
case, but before or after childbirth, because a woman in
childbirth can not adequately perceive information and
make such important decisions. If this decision is made
after delivery, the doctor must make sure that the patient
is psychologically healthy. In addition, the consent for sur-
gical sterilization of the spouses must be signed together.
Although this procedure follows from the human right
to dispose of one’s own body, however, in the presence of
marriage, referring to Part 2 of Art. 54 of the IC of Ukraine,
which states that all important issues of the family should
be resolved by the spouses together, on the basis of equal-
ity. If such a decision is made by the wife alone, she must
be considered to have committed the wrongful conduct.

- although today, as more than 10 European countries re-
quire sterilization as a precondition for gender recognition,
such a procedure is contrary to Article 3 of the UN Con-
vention on Human Rights, which protects the principles
of dignity, personal autonomy and non-discrimination.
Therefore, in our opinion, it should be legally prohibited
in relation to transgender people;

- The procedure of forced castration in relation to healthy
people is not provided for in the legislation of any country
in the world (except Poland and the state of Florida in the
USA), because in this case it becomes a punishment, not
treatment of a person contrary to international law. In view
of the above, we fully support the decision of the President
of Ukraine in the context of vetoing the bill adopted by the
Verkhovna Rada Ne 6449 “On Amendments to Certain
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Legislative Acts of Ukraine to Strengthen Liability for
Crimes Committed Against a Minor, Juvenile, Underage”,
which provided for the use of forced chemical castration
as a form of criminal punishment.
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