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3BIJIbHEHHA B[] BIAbYBAHHA NOKAPAHHA 3 BUTIPOBYBAHHAM Y PA31 3ACYXEHHA...

3BUIbHEHHA BIA BIABYBAHHA NOKAPAHHA
3 BUNMMPOBYBAHHAM Y PA3I 3ACYAXKEHHA 3A
KPUMIHAJIbHO-NMPOTUNPABHI MOCArAHHA
HA TPOMAACBKY TA MPUBATHY MPO®ECINHY
OXOPOHHY AIANIbHICTb

Cuwinnoki Mukona BacunboBuY - KaHaugat OPUANYHUX HayK, H[OLEHT,
AOLEeHT Kajeapu KpumiHa/lIbHOro npasa i npoyecy YXropoAcbKoro HayioHasibHOro
YHiBepcurtety (Yxkropopa, YkpaiHa)

IIybnukayus nocesiueHa paccMompenuio NPaKmu4eckoeo HPUMeHeHUsT Y20/106HO - NPAB0B020 UHCHIU-
myma 0c600040eHUsT OM OMObIBAHUS HAKAZAHUS C UCHbIMAHUEM 6 CIyHae OCYHOeHUS 34 Y20/I08HO-NPO-
MUBONPABHDIE NOCAAMENLCIMBA HA 00ULECTNBEHHYI0 U YACMHYI0 NPOPECCUOHATIDHYIO OXPAHHYIO Oestnent-
Hocmb 8 YkpauHe.

AxueHnmupyemcsi HUMAHUE HA COUUANLHOU 00YCTI0B7IEHHOCU U KOHCMUMYUUOHHOCIU OaHHO20-
uHcmumyma.

Oxapaxkmepu308aHo COCMOSTHUE 0CYULeCBIeHUST CYO0nPOU3800cMBa CyOamu Ye0106HOU PUCOUKUUU 6
4ACMU HASHAYEHUS Y207106H020 HAKAAHUS U 0C8000HOEHUS 0 €20 OMObIBAHUS C UCHBIMAHUEM.

Yemanoeneno, umo yuumuieas cy0e6Hy0 NpaKmuKy cyujecmeyem psio Hecoomeemcmeuil 3aKmoueHus
CO2NAWEHUS 0 NPUMEHEHU K MPeO0BAHUIM Y207106H020 U Y20/I06HO-NPOUECCYANbHO20 KOOeKC08 YkpauHul 6
CIyuae ocy#OeHUst 3a Y2oN08HO-NPOMUBONPABHDIE NOCAZAMENbCMBA HA 00ULECINBEHHYI0 U YACMHYI0 NpPO-
PeccUOHANLHYI0 OXPAHHYI0 OeAMeNIbHOCHb.

Coenan 61800 0 pocme 00u4ecmBeHHOT B0CMPEOOBAHHOCU 00UECTNBEHHBIX U YACHBIX Npodeccu-
OHAZILHBIX OXPAHHBIX O0P2AHU3AUULI, HEOOXOOUMOCMU 20CY0apPCMBeHHOT noddepiKu U codelcmeus ux
YCNeuHomy PyHKUUOHUDOBAHUID. AKUEHMUPOBAHO BHUMAHUE HA OelicMBEHHOCU U UenecoobpasHocmu
NpUMeHeHUS UHCIUMYMA 0C600040eHUS 0 0MObIBAHUS HAKAZAHUS C UCHbIMAHUEM 8 CTIY4ade 0CYHOeHUs
3a Y20MI08HO - NPOMUBONPABHDIE NOCT2AMENLCINBA HA 00U4ECMBEHHYIO U YACMHYI0 NPOPeCcCUOHATLHYIO-
OXPAHHYI0 0eAMeNIbHOCHD.

Kniouesvie cnosa: Haxasarue, 0c6000x0eHUe 0mObIBaHUS HAKAZAHUS, OXPAHHAS JesTMENLHOCb, YAC-
HAA 0OXPAHHAS 0esIMeNbHOCNb, Y20/I08HAS 0MEEMCINEEHHOCYb, NPECYNTIEHUS 6 Cepe OXPAHHOTL Oestnent-
HOCU.

Publicarea este dedicatd ludrii in considerare a aplicdrii practice a institutului de drept penal de scutire de
la executarea unei pedepse cu un test in cazul condamndrii pentru infrangeri ilegale din punct de vedere penal
in activitdti de securitate profesionald publicd si privatd din Ucraina.

Accentul este pus pe conditionarea sociald si constitutionalitatea acestei institutii.

Se caracterizeazd starea de punere in aplicare a procedurilor judiciare de citre instantele de jurisdictie
penald in ceea ce priveste atribuirea pedepsei penale si scutirea de a o judeca.

S-a stabilit cd, avind in vedere practica judiciard, existd un numdr de discrepante in acordul incheiat cu
privire la reconcilierea cu cerintele codurilor procedurale penale si penale ale Ucrainei, in cazul condamndrii
pentru infractiuni ilegale pe activitdti de securitate profesionald publicd si privatd.

Se concluzioneazd cd existd o cerere publicd din ce in ce mai mare de organizatii de securitate profesionald
publice si private si cd este nevoie de sprijin si asistentd de la stat pentru functionarea cu succes a acestora.
Atentia este axatd pe eficacitatea si adecvarea aplicdrii institutiei de scutire de la executarea unei pedepse
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cu un test in cazul condamndrii pentru atacuri ilegale din punct de vedere penal la activitdti de securitate
profesionald publicd si privatd.

Cuvinte cheie: pedeapsd, scutire de la executarea unei pedepse, activititi de securitate, activitdti de
securitate privatd, rdaspundere penald, infractiuni in domeniul activitdtilor de securitate.

The publication is focused on the consideration of practical application of the penal institution of exemption
from serving a sentence on probation in case of conviction for criminal and unlawful encroachments on public
and private professional security activities in Ukraine.

Special attention has been paid to the social conditionality and constitutionality of this institution, which
has deep historical roots, and embodies a humane attitude to persons at the present stage of the development
of statehood, based on the assumption of a random nature of their wrongdoing, i.e., confirms the inviolability
of the presumption of innocence principle in the context of narrowing the boundaries of criminal and legal
repression.

The author has characterized the state of judicial proceedings by criminal jurisdiction courts with regard to
the imposition of criminal punishment and exemption from its execution with the probation.

As aresult of the analysis of the grounds of applying the considered type of exemption, it has been established
that there is a number of inconsistencies, taking into account court practice, regarding the concluded agreement
on reconciliation with the requirements of the criminal, criminal and procedural codes of Ukraine in case of
conviction for criminal and unlawful encroachments on public and private professional security activities.

Examples of existing case law substantiate the effectiveness and efficiency of the application of the exemption
from serving a sentence on probation in case of conviction for criminal and unlawful encroachments within
the researched field.

The author has concluded about the increase in public demand for public and private professional security
organizations and the need for state support and promotion of their successful functioning. Emphasis has been
placed on the effectiveness and expediency of applying the institution of the exemption from serving a sentence
on probation in case of conviction for criminal and unlawful encroachments on public and private professional

security activities.

in the field of security activities.

Key words: punishment, sentencing, security activities, private security activities, criminal liability, crimes

ITocranoBka mpo6memu. OpHuM i3 3axo-
IiB KPMMiHa/JIbHO-IIPABOBOTIO BIUIMBY Ha 0CO0Y,
10 BYMHWMIA 37I04YMH, € IHCTUTYT 3BiJIbHEHHA
Bifi KPMMiHa/JIbHOTO IIOKapaHHA 3 BUIPOOYBaH-
HAM. BiH 6a3yerbca Ha cycmiibHMX moTpebax,
110 06yMOBJIEH] iMIIepaTUBHICTIO BMMOT CTaTTi 62
Koncrurynii Ykpainu o0 HeHOPYLUIHOCTI IIPUH-
LUITy IPe3yMIILil HEBMHYBATOCTi, y po3pisi ry-
MaHi3alii KpMMiHa/JbHOI BiJIOBia/JIBHOCTI Ta
3BY>KE€HHA MeX KPMMiHa/IbHO-IIPABOBOI penpecii
3 METOI0 JOCSATHEHHs I[i/Ti TOKapaHHs 6e3 110ro
peasbHOrO BiffOYBaHHA Ta YCIIIIHOI pecoriai-
3anii 0cobu, 1110 BYMHMIA 3JI0YMH. | Ile 3aKOHO-
MipHO. 3JIOYMHHICTb € MIH/IMBOIO KaTeropiero,
TaKUMM X IOBMHHI OyTu i MeTomu KpuMiHasb-
HO-IIPaBOBOTO BIUIVBY Ha 0Ci0, 110 BYMHAIOTDH
3nouuHu. e B MOBHII Mipi cTOCyeTbCA POS3IA-
Iy BULY 3Bi/IbHEHHA Bij| BiffOyBaHHA MOKapaHHA
3 BUIpOOyBaHHAM, AKUIT Ma€ IMMOOKi icTopyryHi
KOpE€Hi, a Ha Cy4aCHOMY eTalli BTi/Il0€ IryMaHic-

TUYHE CTaB/IeHH Jiep>KaBu 10 0Ci0, siKi 3pobunn
HOMWWIKY, HOPYLIVBIIN 3aKOH, TOOTO, BOHA IIPO-
SBJISIE BO 0COOM, 1[0 BYMHNIA 37I0YMH BIIEPIIIE,
TOBipy, 3aCHOBaHy Ha NPUIIYILIEHHI PO BUIIAJ-
KOBUII XapaKTep i MIPOTUIIPABHOIO AiAHHA.

ToBopsun mpo chepy HpOTUIPABHUX MOCA-
raHb Ha I'POMaJICbKy Ta IPUBATHY npodeciiiHy
OXOPOHHY JIifIZIbHICTD, CIIiJ, BIMITUTH IX JOCUTD
HIMPOKY PO3Traly>KeHiCTb. Ix MoxxHa posrmsya-
T B TaKUX IUION[MHAX: OXOPOHHA HiANbHICTD AK
Pi3sHOBUJI TOCIOIAPCHKOI [is/IbHOCTI; OXOPOHHA
DiANBbHICTD AK Pi3HOBUJ, [is/IbHOCTI 3 OXOPOHU
TPOMaJICbKOTO TOPAAKY Ta 0e3leKy; OXOPOHHA
NiATBHICTD AK Pi3SHOBUJ, CITY>KO0BOI [isfANbHOCTI;
OXOPOHHA Jis/IbHICTb SIK Pi3HOBUJ, AisI/IBHOCTI i3
3aXUCTY >KUTTS, 3JOPOB’s JIIOVHY Ta BIACHOCTI
Gbi3nyHUX Ta PUANIHKX OCi6.

Y ocTaHHi pOKM [0 JisNIbHOCTI 3 HalaHHS 10~
CIIyT 3 OXOPOHM BJIACHOCTI Ta IpOMa/isH 3a1y4a-
€TbCs BCe Oibla KimbKicTh cy6’€KTiB, Barommii
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Cuvinnoki Mukona BacunboBuy

3BIJIbHEHHA BI[] BIABYBAHHA NTOKAPAHHA 3 BUTTPOBYBAHHAM Y PA3I1 3ACY/XXEHHA...

CEerMEHT cepefl AKMX 3alIMaloTb I'POMaJCbKi Ta
npuBaTHi cTpykTypu. OfHaK, 3aKOHOflaBue Bpe-
Ty/II0OBaHHA NPMBATHOI OXOPOHHOI Jis/IbHOCTI Ha
CbOTO[HIIIHIN A€Hb MICTUTbD II€BHI IIPOrajHU B
IUTaHi 3a6e3meueHHs 3aXMCTy TaKoi JisA/NIbHOCTI,
Yy TOMY 4YUC/Ii, KPMMiHAa/JIbHO-IIPABOBUMM 3aCO-
6amn.

AHani3 ocTaHHIX gocmigKeHp i myOmikamiii.
IHCTUTYT 3BiNBHEHHA Bij BimOyBaHHA MOKapaH-
HS 3 BUIPOOYBaHHAM CBOTO 4acy IepeOyBaB
y LIeHTpi HAyKOBOi yBaru TaKUX BYEHUX, HAK:-
A.B.Anppeesa, LI. boraruprosa,B.M. [pbomiHa,
0.0. Kamxenxko, €.C. Hasumxo, B.B. Cxnbunpxoro, -
10.M. Tkauescbkoro, B.M. Tpy6uikosa, M.I. XapBpoHIoka,
I1.B. Xpamincpkoro. 1i Ta iHImi BYeHi JOCUTH 1TO-
BHO i IIMPOKO FOCTIiAMIM Mpo61eMy IOABH, ic-
HyBaHHA i QyHKI[iOHyBaHHA JaHOTO IHCTUTYTY B
YKpaiHi Ta 3a KOPIOHOM, B y3araJbHEHOMY I1OTO
BUTIALI.

Mertoro >k gaHOI myOnikanii € cipAMyBaHHA
HAyKOBOTO IIOIIYKY Ha HOCTiIKeHHSI 0co0/mm-
BOCTel1 3Bi/IbHEHHS Bij BijOyBaHHA NOKapaHH:A
3 BUNPOOYBaHHAM Y pasi 3acyfKeHHS 3a KpU-
MiHaJIbHO-IIPOTUIIPABHI IOCATAaHHA Ha TPOMa/JI-
CbKY Ta IpUBATHY IpodeciiiHy OXOPOHHY [ifNb-
HICTb.

Buxkimapm 0oCHOBHOTO MaTepiany. AHa/Ii3y04n
CTaH 3[i/fICHEHHs CYJOYMHCTBA CyJaMM KpUMi-
HaJIbHOI IOPUCOMKIII, BMILA CyloBa iHCTaHIiA
3a3Hayae, mo y 2017 poui MicuieBi 3aranbHi cygu
3BIIBHM/IM Bif BifOyBaHHA NMOKapaHHA 32,6 THC.
3acy/pKeHux oci6, mo Ha 1,3 % O6inpiue y mo-
PiBHAHHI 3 IONepefHiM POKOM; IX YacTKa Bif
3arajibHoOl KiJIbKOCTi 3aCy[KeHUX 3a BCi BUAMU
3/I0YMHIB 0ci6 3a/mmmiacs Maibke Ha piBHi 2016 p.
— 42,4 %; i3 HUX 3BIIbHEHO 3 anp06yBaHH;{M
(ct. 75 KK) - 29,4 Tnc. oci6, a6o 38,3 %. VY tomy
4YICIi 32 BUMHEHHS TSXKKMX 3/7I0YMHIB 3Bi/IbHEHO
Bif| BinOyBaHHA IOKapaHHA 3 BUIPOOYBaHHAM
14,1 TuC. 3aCy[>)KEHUX, a60 47,8 % Bip 3aranpHOI
Ki/IbKOCTi 3Bi/IbHEHNX i3 BUIpOOYBaHHAM 0cCib, a
3a 0cob6mmBo TsKKi — 105 oci6, a6o 0,4 %. [1].

Bepxosuuit Cyp 3BepTae yBary Ha Te, 110 IIN-
TaHHA NPY3HAYe€HHA KPYMiHa/IbHOTO IOKApaHHA
Ta 3Bi/IbHEHHA Bif 110T0 Bi0yBaHHA IOBUHHI BU-
pimryBartucs 3 ypaxXyBaHHAM MeTU ITOKapaHHA K
TaKOTO0, 110 BK/IIOYA€E He Ti/IbKM Kapy, a il BUIIPaB-
JIEHHS 3aCyIKEHNUX, 3al100iraHHs BYMHEHHIO HO-
BUX 3/I0YMHIB AK 3aCy/PKEHUMMM, TaK i iHIIMMU

Ne'1,2020

ocobamnu. IIpu 11pbOMy 3 OITIARY Ha IOTOXKEHHSA
c1. 75 Kpuminanbnoro kogexcy Ykpainm (pmami
KK Ykpaiuu) sakoHOpaBelb MiJKPECNTIOE BaXK-
JIMBICTb TAKOI LIi/Ii IOKapaHHs, AK BUIIPaB/IeHH
3aCyIKeHOro, Iepef0adnBIIN, [0 IpY IpU3HA-
YeHHI HU3KY IIOKapaHb, Yy TOMY YMUC/i Y BUJI 1O~
30aB/IeHHA BOJIi Ha CTPOK He Oinblile IUATU Po-
KiB, 0coby Moxxe OyTu 3BiTbHeHO Bij BifOyBaH-
HsA NMOKAapaHHA 3 iCOUTOBUM CTPOKOM, AKILO CYT,
miize BUCHOBKY IIPO MOXX/IMBICTb BUIIPaB/I€HHA
3acy/pKeHoro 6e3 BifOyBaHHs IOKapaHH:A, IpK
LUbOMY CY[I MAa€ BpaXyBaTU He TiIbKU TKKICTb
3/I0YMHY, 0CO0Y BUHHOTO, aJjIe il iHIIi 06CTaBUHM
cipasu. Lle npaso cyny € auckperniitnum. Voro
peanisanisg CTaHOBUTH IIPAaBO3aCTOCOBHY iHTe-
JIEKTYa/IbHO-BOJIbOBY [isUIbHICTD CYHy, B MeXax
AKOI i MpMUiIMa€eTbCA PillleHHA IPO MOXK/IMUBICTD
3aCcTOCYyBaHHA 4l He3acTocyBaHHA cT. 75 KK [2].
3rigao 3 4. 1 ct. 75 KK Ykpainu nigcrasoro
3Bi/IbHEHHS Bijj Biff0yBaHHA MOKapaHHA 3 BUIIPO-
OyBaHHAM € KOHCTAaTOBaHAa CYHOM 3aJIeKHO Bif
00CTaBMH KOHKPETHOTO KPMMiHa/IbHOTO IIPOBa-
IPKEHHA CYKYIHICTh BilOMOCTEN L[0/I0 TAXKKOCTI
BUJHEHOTO KPVMiHa/JIbHOTO IPaBOIOPYIIEHHS
(BUMHEHNX KPUMIHAJIPHUX IIPAaBONOPYILEHb),
0co6u BUHHOTO Ta iHIINMX 06CTaBMH cpaBy (Ha-
IPUK/Iaj, 00CTaBMH, IO IIOM AKUIYIOTH Ta 00TA-
XKYIOTb IOKapaHHs1). [X BIVIMB Ha 06paHHA 0bOTO
BUNY 3BIIbHEHHA BiJj ITIOKapaHHA 3ale€XUTh BU-
K/IIOYHO BiJ} CyJIiBCbKOIO pO3CYAY, AKMUI Hapasi
CbOTOZIHI OOMeXeHUIT BUIAJKaMM 3acyH>KeHHs
0cobM 3a KOpYIIiiiHi 37104MHM. YMOBM 3BiNlb-
HeHHA Bij| BifOyBaHHA IOKapaHHA 3 BUIPOOY-
BaHHAM 3a 4. 1 cT. 75 KK YKkpaiHu cTaHOBIATDH
00CTaBMHN, IO 3aCBif4yl0Th (aKTU: a) 3acy-
JUKEHHS 0co0u 3a OyAb-sAKUII 3/I04MH KpPiM KO-
pynuiitHoro; 6) y pasi sacykeHHs ocobu mpu-
3HaYeHHI 11 TOKapaHHA JKllie Y BU1 BUIPABHUX
poO6iT, c1y>k60BOro 0OMexXeHH: A BiliCbKOBO-
CIy>k00BILIiB, 0OMeXXeHH: BOJIi, @ TAKOX 1036aB-
JIeHHS BOJIi HA CTPOK He 6i/Ibllle I ATH POKIB.
BigmosigHo o 4. 2 ct. 75 KK Ykpaiunm mifg-
CTaBOIO 3Bi/IbHEHHA Bijj BifOyBaHHS IOKapaHHA
3 BUIPOOYBAaHHAM € 3aTBepAXKeHa yrofa IIpo
HIpUMUpEeHHs a0 NpO BMU3HAHHA BUHYBATOCTI,
B AKill 3acyIKeHill 0cobi ysromxeHo He ymiue
MOKapaHH:A y BUAI BUIIPAaBHUX POOIT, CIy>KO60BO-
ro oOMeXeHH:A [yIA BiifCbKOBOCTY>KOOBIIiB, 06-
MeXXeHHS BOJIi, 030aB/IeHHs BOJi Ha CTPOK He
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Oi/bIle ITAATH POKIB, a I1fe 7 000B’I3KOBO TAKOX
BJIaCHE 3BI/IbHEHH BiJl BiffOyBaHH IIOKapaHHA 3
BUIIPOOYBaHHAM. YMOBY 3BiIbHeHHA Bifj BinOyBaH-
Hs IIOKapaHHA 3 BUMpobyBaHHAM 3a 4. 2 cT. 75 KK
YKkpaiHy CTaHOBUTb KOHCTAaTOBaHA CYJOM BifIIo-
BiJIHICTb YK/IaZleHOI yTOfiU IPO IPUMMPEHHs a60
npo Bu3HaHHA BuHYBarocTi BumoraMm KK, KIIK
Ta/ab0 3aKOHY.

Y ropupu4Hii niTepaTypi 3asHa4aeTbCA, 1O
Y pasi 3aTBepI>KE€HHA YIOOM CYJ He MIOBMHEH [Jja-
BaTy BJIACHOI OLIIHKM MOXX/IMBOCTI BUIIPaB/IEHHA
3acy/KeHOro 6e3 BiOyBaHHA IIOKapaHHSA 3 BU-
IpoOyBaHHAM, 3 YPaxyBaHHAM TsXKKOCTI 371041 -
HY, 0COOM BUHHOTO Ta iHIINMX OOCTaBMH CIIPaBIL.
Le nuraHHA 3a3BMYall BU3HAYalOTb CTOPOHMU
MpoBa>KeHHs (Hepifiko Ha mifcTaBi B3a€MOBM-
rigHux ymoB yropu) [3]. 3 ogHoro 60Ky, Iie Aiii-
CHO Tak. Ajie, 3 iHIIIOrO, He 30BCIM, OCKiJIbKH, SIK
yXe Oyn10 3a3HaueHO, OOOB’S3KOBOIO YMOBOIO
3Bi/IbHEHHS BiJ| BilOyBaHH IOKapaHH 3 BUIIPO-
6yBaHHAM 3a 4. 2 cT. 75 KK Ykpainu € koHcTaTO-
BaHa Cy[IOM BiIIOBIZHICTh YK/Ia[leHOI YTOAU IIPO
IpUMUpPeHHs a60 IpO BM3HAHHS BUHYBATOCTI
Bumoram KK, KIIK ra/a6o 3akony. Koncrarauis
CYJOM TaKOI BiITOBiZHOCTI IIEBHUM YMHOM i 3a-
CBiZJ4y€ J10T0 B/IaCHY OL[iHKY MOXX/IMBOCTI 3Bi/Ib-
HEeHHS 0coOM Bij BinOyBaHHS IOKapaHHS 3 BU-
npoOyBaHHAM, ajKe HeBIANOBigHICTD ykmafe-
HOI YyrOAM IpO NPUMMPEHHA ab0 PO BU3HAHHA
sunyBarocTi BumoraM KK, KIIK Ta/a6o sakony
YHEMOXX/IUBJIIOE TaKe 3BiIbHEHHA. BodeBuap, mo
TaKa HEBIANOBIGHICTD AK pa3 i MOXKe IOJAraTu
y TOMy, IO CTOPOHaMM IPOBaJKEHHA MiJ Jac
YK/IaJJaHHs BifIIOBiZHOI yrogyu He 30BCIM «KO-
PEKTHO» BpaXOBaHUIl CTYIiHb TAXXKOCTI BYMHe-
HOTO KPMMiHaJIbHOTO NMPaBOIOPYIIE€HHA, XapaK-
TepUCTUKA 0COOM BVHHOTO Ta iHIN 0OCTaBUMHU
CIIpaBH.

HaBegennit npuamHHO-(PAKTOPHNUII KOMII-
JIEKC 3[iJICHEHHS 3arajbHOrO i cCHeliaJbHOTO
3Bi/IbHEHH BiJ| BilOyBaHH IOKapaHHs 3 BUIIPO-
OyBaHHAM I[I/IKOM MOXKe OYTVM BUKOPUCTAHWI I
y BUIIafIKy Ge3mocepeHbO peaisauii 3BibHeH-
HA Bif| BifOyBaHHA NOKapaHHA 3 BUIPOOyBaH-
HAM Y pasi 3aCy[pKeHHA 3a KPMMiHa/AbHO-TIIPOTU -
NIpaBHi NIOCATaHHA Ha IPOMAJICBKY Ta NpUBaTHY
npodeciitHy OXOpOHHY AiAMbHICTD. EAMHE YTOY-
HEHH: NIOJIATA€ Y TOMY, 1O 3arajibHe 3BiIbHEHHA
Bifi BifOyBaHHA HOKapaHHA 3 BUIIPOOYBAaHHAM

Yy BUIIQJKy BYMHEHHA LUX KPUMiHaJIbHO-IIPO-
TUNpaBHMX nocAranb (4. 1 cr. 75 KK Ykpainn)
He MOXKe BilOyTHUCs OO0 OKpeMUX 3TOYMHHUX
OiAHb, AKI ONOCEPENKOBAHO «3CEPEeNUHU» IIO-
PYWYIOTh iHTEPECH YYaCHUKIB OXOPOHHUX Bif-
HOCHH. JI0 TaKMX MOCATaHb HaJIeXKaTh 3/I04MHI,
nepenbadeHi cT. 364, 364-1, 368, 268-2, 368-3 KK
Yxpainu. Kpim Toro, Mu He BUK/IIOUYAaEMO HasB-
HOCTi BUIIJKiB YHEMOX/IMBJIEHHA peanizanii B
OKpeMMX BMIIA[IKaxX i CIelia/IbHOTO 3BIIbHEHH:A
Bifj BinOyBaHHA IIOKapaHHA 3 BUIIPOOYBaHHAM
(4. 2 c1. 75 KK Ykpainn) y pasi BunHeHHS OKpe-
MIUX 3 OMX KpMMiHaIbHO-IPOTUIPAaBHUX IOCA-
raub. VieTbcst 30KpeMa MpoO BUTIAJKU HEMOX-
JIMBOCTI 3Bi/IbHEHHA BiJ| BiflOyBaHHS MOKapaHHS
3 Bunpo6yBaHHAM 3a 4. 2 cT. 75 KK Vkpainn y
3B’3Ky 3 00 €KTMBHOI0 HEMOXX/IMBICTIO yK/Ia-
IEeHHA YIOfM IIpO IPUMUPEHHA Y BUMAJKY YMIIC-
HOTO BOMBCTBA 0co6M um ii 6/1M3bKOTO popmya
y 3B’3Ky 3 BUKOHaHHAM IIi€l0 0c06010 CIy>x60-
BOTr0o a60 TpoMajcbKoro 06oB’aA3Ky (m. 8 4. 2 CT.
115 KK Ykpainu), yMUCHOTO TAKKOTO Ti/leCHOTO
YUIKOJPKeHHA, mepembadenoro 4. 2 c¢1. 121 KK
Ykpainm Toio.

Ilonpu 1e, y minomy, € BCi MifjCTaBU CTBEP-
JUKYBaTM, 10 3BIIbHEHHS Bif BifOyBaHHA IO-
KapaHHsA 3 BUIPOOYBAaHHAM y pasi BUMHEHHA
KpMMiHa/IbHO-IIPOTUIIPAaBHUX IOCATaHb y cdepi
rPOMajiCbkol Ta IpMBaTHOI mpodeciitHoi 0xo-
POHHOI [is/IBHOCTI € JOCTaTHBO [i€BUM i edek-
TUBHMM 3aCOO0OM [JOCATHEHHsS THUX 3aBJIaHb,
IO CTOAThH Tepefi KpUMiHaJIbHUMM 3aKOHOMAB-
CTBOM YKpaiHM. Bkasane sAckpaBo HifTBep-
IPKYETbCA 4YMCEIbHUMM TPUKIAlaMM HasgBHOI
CymoBOI IpakKTuku. Tax, BupokoMm Bomomumup-
BomuHcpkoro micekoro cyay Bommucpkoi obmac-
Ti Big 07.08.2007 p. ocoby B BU3SHaHO BUHHUM Yy
BYJMHEHHI 3/I049MHY, Ilepef6adeHoMy 4. 2 cT. 350
KK Ykpaiun (ocoba B samopisB nerke TimecHe
YUIKO/KEHHS I'POMaJAHMHOBI, AKMI1 BUKOHYBaB
TPOMajiCbKIiT 00OB’ 30K, Y 3B’SI3Ky 3 JIOTO IPO-
MaJICbKOIO [is/IbHICTIO) Ta 0OpaHO MOKapaHHA y
BUJIi TPbOX POKiB o6Me>xeHHs Bomi. Ha mimcra-
Bi cT. cT. 75, 76 KK Ykpainu ocoby B 3BinmpHeHO
Bifl BifOyBaHH IOKapaHHs, AKIIO BiH IPOTATOM
OJJHOTO POKY iCIMTOBOTO CTPOKYy He BYMHMUTD
HOBOTO 3/I0YMHY, BMKOHAa€ IOKIaJieHi Ha HBbO-
ro 3000B’A3aHHA: MOBITOMJ/IATY OPraHM KpUMi-
HaJIbHO-BUKOHABYOI CUCTEMM IIPO 3MiHY MicCLs

Ne'1,2020

122




Cuvinnoki Mukona BacunboBuy

3BIJIbHEHHA BI[] BIABYBAHHA NTOKAPAHHA 3 BUTTPOBYBAHHAM Y PA3I1 3ACY/XXEHHA...

IPOXXMBAHHA, IEPIOANYHO 3 ABAATUCA O HIUX
Ha peectpanio. Obupatoun ocobi B nokapanus
i BUpIilIYI04M IUTAHHA IPO JI0TO 3BiIbHEHHA Bif
HbOI'O, CY/l BPaXOBYBaB CTYIIiHb TAXKKOCTi BYUM-
HEHOTO 3/I0YMHY, a CaMe JI0r0 CEpeHIO TAXKKICTb.
SIx moM’sIKIIyI04i ITOKapaHHA 00CTaBUHU: LIMpe
KasATTA y BUMHEHOMY, aKTMBHE CIHPUAHHA pO3-
KPUTTIO 3/I0YMHY, 0CO0Y 3aCyI>KEHOTo, a caMe:
JIOrO MO3UTUBHY XapaKTEPUCTUKY 3 MiCLA IPO-
JKMBAHHA, BIIEpIlle IPUTATHEHHS I0T0 0 KPUMi-
Ha/IbHOI BignmoBifanpHoCTi [4]. [HIIMIT Tpuknap,.
Bupoxom IIpupHIiDpOBCHKOTO PaliOHHOTO CYAY
M. Uepkacu Bipg 18.10.2007 p. Ne 1-246/2007 oco-
6y K BM3HaHO BMHHUM Yy BUMHEHH] 3/I09MHiB, Ile-
penbadenux 4.2 cT.186 i 4.2 c1. 350 KK Vkpainu
(yM1CHe 3aIOfiTHHSA CepeqHbOI TKKOCTI Timec-
HOTI'O YIIKOJXKEHHA TPOMa/AHMHOBI, AKNI BUKO-
Hy€e TPOMAJICBKUII 000B’A30K, y 3B’A3KYy 3 JOTO
TPOMaZICbKOIO His/IbHICTIO), Ta IPU3HAYEHO JIOMY
nokapasH:: 3a 4.2 cT.186 KK Ykpainn - 4 pokn
no36aseHHs Boii; 3a 4.2cT. 350 KK Ykpainu —-
3 poku nos6asnenHs Boi. Ha migcrasi c1.70 KK
YKpaiHM HUIAXOM 4YaCTKOBOTO CKJIAJaHHA IpU-
3Ha4YeHUX MoKkapaHb 0co6i K ocraTouHo npusHa-
4eHO IIOKapaHH:A Y BUIJIAAL IUATU POKiB 1036aB-
neHHs Boni Ta Ha mifcrasi ct. 75 KK Ykpainn
3BI/IBHEHO BiJl BiffOyTTs IMOKapaHH:A 3 BUIIPOOY-
BaHHAM, 3 iCOIUTOBMM CTPOKOM Tpu poku. Ilpm
IpM3HAYEHH]I TOKapaHHA Ta BUPILIEHHI IMTaHHA
1po 3BinbHeHHA ocobu K Bix itoro BinOyBaHHA
Cyl BpaxyBaB XapaKTep Ta CTYIiHb CYCIiIbHOI
He6e3IeYHOCTI BUMHEHOTO HVUM 3/I049MHY, 0CO-
Oy mificymHOro, AKWIT 3a MiclieM IpPO>XXMBaHHA
Ta poOOTM XapaKTepU3YETbCsA MO3UTUBHO. Sk
IOM AKIIYIOYY BiJIIIOBija/IbHICTb 06CTaBUHY CYL
BPaxOBYBaB IVpe KasATTs, BillIKOJYBaHHA B IIO-
BHOMY 00cs13i MaTepia/IbHUX 30MTKIB IIOTePIIiTiit
0c06i. OOTsKYIOYMX BifNIOBiZaMbHICTH 06CTa-
BIH CyIOM He 0y/I0 BCTaHOBJIEHO(5].

Peanisanis 3BifbHeHHA Bix BifOyBaHHA IO-
KapaHHA 3 BUIPOOYBaHHAM 3a BUMHEHHS KpU-
MiHaJIbHO-TIPOTUIIPABHUX [ifAHb y cdepi rpo-
MaJICbKOI Ta MIPUBATHOI podeciiiHol 0XOpOHHOT
RisZIBHOCTI 6e3 0COONMMBMX 3aIlepeyeHb 3 TOUYKU
30py [OTPMMAaHHA IIOJIOKE€Hb YMHHOTO KpMMi-
HaJIbHOTO i KPMMiHAJAbHOIO IIPOLECYyaNbHOIO
3aKOHOMIaBCTBA 3HAXOJUTD CBill POAB 1 B IifA/b-
HOCTi 6araTbox iHmuMX cyniB Ykpaium [6]. IIpn
YOMY Cy4YacHa Cy[oBa NPAaKTMKa OKPiM iHIIOTro
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XapaKTepU3Y€EThCA i TUM, 110 PillIeHHIO IIPO MOX-
NIMBICTH 3BiIbHEHH: 3aCy[)KEHOTO BiJ BinOyBaH-
HS IOKapaHHA 3 BUIPOOYBAHHAM 3a BUMHEHHSA
KpUMiHa/IbHO-IIPOTUIIPABHUX MOCATaHb y cepi
rpOMajiCbkol Ta IpuBaTHOI mpodeciitHoi oxo-
POHHOI JiATbHOCTI MOXKE IlepelyBaTy 3BEpHEHH A
CYAY 3 HMCbMOBUM 3aIIATOM [0 OpraHy npo6arii
PO HaJJaHHA JOCYAOBOI JONOBIifI 1010 06BUHY-
BadeHOro (1. 6 4. 3, 4. 5 ct. 314 KIIK). [Jocynosa
IOTIOBifib TPO OOBMHYBAYEHOTO IIOBYHHA MiCTH-
TU COLIia/IbHO-TICUXOJIOTIYHY XapaKTePUCTUKY;
OLjiHKY pPM3UKIiB BYMHEHHA IIOBTOPHOIO KpU-
MiHaZIbHOTO IIPaBOINOPYIIEHH:A; BUCHOBOK IIPO
MO>XX/IVBICTb BUIIPaB/IeHHs 6e3 00MeXXeHHs BOJi
a60 mo36aB/IeHHs BOJII Ha MTEBHUI CTPOK [7].

BHCHOBKM Ta NepCHeKTHBH IOJATbIINX
mocnigKenb. [ligBomsa49y MifIcyMOK CiIifi BKasaTu
[0 IPOMAJichbKa Ta IIpUBaTHa IpodeciiiHa 0xo-
POHHa Jis/NBHICTD — Ile 0co6mMBa cdepa CycHinb-
HVIX BifIHOCHUH, 5IKa, 3 OZHOTO OOKY, € He[lOCTaT-
HbO YPEryIbOBaHOIO Ha 3aKOHOaBYOMY DiBHi, a
3 iHmoro - rocrpa norpebda y cycminbcTsi (mpo
110 CBiJYUTb 3POCTAHHA KiIbKOCTI IPUBAaTHUX
OXOpOHHUX KoMnaHii). Tomy ogHuM i3 3aBmanb
iep>KaBM, AKa IMOTpebye CBOEYACHOTO HMpPaBUIb-
HOrO BUPIilIEHHA € CTBOPEHHA CIPUATIMBUX
YMOB YCHIIIHOTO (YHKI[iOHYBaHHSA HPUBATHOI
cdepyt OXOPOHHOI AisIbHOCTI, MIIIXOM IIPUITHAT-
TS 3aKOHHUX, OOTPYHTOBaHMX I yMOTMBOBAHMX
CYAMiBChKUX pillleHb Yy pasi 3acyI KeHHs 3a Kpu-
MiHa/IbHO-IIPOTUIIPABHI IOCATAaHHA HAa TPOMa/-
CbKY Ta IIPUBATHY PO eciiiHy OXOPOHHY Jif/b-
HICTb y TOMY YMCIIi.

OpHuM i3 BaXkesliB BIUIMBY Ha TO3UTUBHE BU-
pinleHHsA Li€l cuTyauii € 3aCTOCYBaHHsA iHCTH-
TYTy 3BiIbHEHHA Bij BiffOyBaHHA IIOKapaHHA 3
BUNIPOOYBaHHAM B O3HaueHill mwromuni. Came
BiH BOavaeTbcs AK eQeKTMBHMII i fieBuit 3aci6
BOCATHEHHA METU KPMMiHA/IbHOTO CYJOYMHCTBA,
mo 3abesnedye audepeHUioBaHMII MiAXiT [0
BU3HAYEeHHA JI0TO 3MiCTy, Ta BifIIOBija€ KpUMi-
Ha/JbHO — IPAaBOBUM INPUHLMUIIAM CIpaBefu-
BOCTI i ryMaHi3My.
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