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The article deals with the place of case-law of the European Court of Human Rights in the national legal order in selected countries of the
continental legal system on the example of Ukraine and the Slovak Republic. In particular, the status of decisions of the European Court of
Human Rights under national law and their relationship to the rules of international law will be taken into analysis. Particular attention is paid to
the findings of the relevant constitutional courts on determining the place of case-law of the European Court of Human Rights in the national legal
order. The article considers the existing scientific debate on the scope of the case-law of the European Court of Human Rights, which should be
applied by national courts.

The author assumes the subsidiary nature of the rulings of the European Court of Human Rights and the fact that the rulings are not only
a recommendation but constitute a soft law and are based on the principle that national law may define the place and role of different national
public authorities in different ways. Thus, the binding nature of the rulings of the European Court of Human Rights may apply in different ways to
the legislative, executive and judicial areas.

Analysis of research on the role and significance of the case-law of the European Court of Human Rights is considering the legal position of
the highest levels of the judicial system of Ukraine, the Slovak Republic and concludes that court decisions cannot be considered as mandatory
for usage of law norms in comparison to the provisions of the Convention for the Protection of Human Rights and Fundamental Freedoms.
The author suggests that this issue is similarly regulated in other countries of the European legal system, but with its distinct peculiarities. The
principle that the case-law of the European Court of Human Rights is considered as fundamental by its legal nature and contains interpretations
as to the application of convention law. At the same time, national courts in practice often refer in their decisions to the case-law of the European
Court of Human Rights as a doctrinal source of law, given the authority of the Court itself as an international organization.
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Y cTaTTi po3rnsaaeTbesa MicLe CyAoBOi NPaKTVKM €BPONEriCbKOro Cyay 3 Npas MIOAMHU B HaLiOHaNIbHOMY NPaBOBOMY NMOPSAKY OKpEMMX KpaiH
KOHTMHEHTAarnbHOI NpaBoOBOi cuCTeMU Ha npuknadi YkpaiHu Ta Crnoaupkoi Pecnybnikv. 3okpema, po3rnsiHyTo cTaTyc pilleHb €Bponeicbkoro
cyay 3 npas NOAMHY B HALiOHaNbHOMY 3aKOHOAABCTBI Ta 10ro B3aEMO3B’sI3Ky 3 HOpMamMu MixHapogHoro npasa. Ocobnvea yBara npuainseTbcs
BMCHOBKaM BigMNOBIAHNX KOHCTUTYLINHUX CYAiB WOAO BU3HAYEHHS MicLs CyQoBOI NMPaKTukM €BPONenCbKOro cyay 3 npas NoAWMHU B HaLioHamb-
HOMY MpaBoOBOMY MOPSAKY. Y CTaTTi BpaxoBaHO HayKOBY AMCKYCIlO LOAO BU3HaYeHHS obcsary cyaoBoi nNpakTuky €Bponeiicbkoro cydy 3 npas
TIOANHW, SIKUIA nignsrae 060B’'S3KOBOMY 3aCTOCYBaHHIO HaLliOHANbHUMK CyAaMu.

AsTop 6epe fo yBarv cybcugiapHuin xapakTep pilleHb €BPONENCHKOro cyay 3 Npas JIOAWHWU, @ TakoX TOW (aKT, WO PILUEHHS He € nuie
pekoMeHAaLisiMu, ane € Tak 3BaHUM «M’'sIKUM NPaBoM», ane BUXOAWTb i3 NPUHLMNY, 3rigHO 3 SKUM HaljioHanbHe 3akoHOAABCTBO BU3HaYaE Micue
i ponb pi3HUX HaLiOHaNbHWX OpraHiB Aep>XaBHOI Baau No-pisHOMY, Y 3B’A3Ky 3 4MM 0OOB’SAI3KOBICTb pillleHb EBPONENCHKOro cyay 3 Npas NOAVHN
MO>Xe MOo-pi3HOMY 3aCTOCOBYBaTUCS Yy cdepax 3akOHOAABYOI, BUKOHABYOI Ta CyAOBOI BNaau.

AHani3 gocnifxxeHHs poni Ta 3HayeHHs CyAOBOI NPaKTVWKM €BPOMENCLKOro Cydy 3 MpaB JIIOAVHU 3 ypaxyBaHHAM MpaBoBOi No3uuii cyais
HalBULLMX NaHOK CyaoBoi cucteMn Ykpainm Ta CrnoBaubkoi Pecny6niku fae amory it BUCHOBKY, LLO CY[OBI pillEHHs1 HE MOXYTb BBaXaTucst
000B’I3KOBVMM AJ1S 3aCTOCYBaHHSA NPaBOBMMMW HOPMaMu, Ha BiAMIHY Bif nonoxeHb KOHBEHLi Npo 3axMCT nNpas MOAWMHU Ta OCHOBOMOSIOXHUX
cBobog, siki € HopMamu npsiMoi Aii. ABTOp npunyckae, Wo NofibH!M YMHOM Lie NUTaHHS! BPErynbOBaHE TaKoX B iHLIMX KpaiHaX KOHTUHEHTaNbHOI
npaBoBOi cUCTeMU, ane 3i cBoiMu ocobnmeocTsaMU. OCHOBOMOMOXHUM € NMPUHLWM, LLO CyAoBa NpakTvka €BponeycbKoro Cyay 3 npas NoavHU
haKkTUYHO 3a CBOEIO OPUANYHOI NMPUPOAOID MICTUTL TIYMaYEHHS LWOAO 3aCTOCYBaHHS KOHBEHLiIHWMX HOpM npaBa. Npy LboMy HaLioHanbHi cyau
Ha NpaKTWLi 4acTo B CBOIX PILLIEHHSX NOCMNAKTBLCS Ha PilleHHs EBPONeCHKOro cyay 3 nMpaB NMANHN SK AOKTPUMHANbHE JXeperno npasa, Bpaxo-
BYIOYM aBTOPUTET CAMOrO Cyay SIK MiKHapoAHOI opraHisauii.

KntouyoBi cnoBa: KoHBeHLIisi Npo 3axvcT npas MIOAVHY | OCHOBOMOMOXHMUX CBO6OA, CyAoBa NpakTUKa, BIPOBaMKEHHS NpeLeaeHTHUX pillieHb
y CyOoBil NpakTUUi HaUioOHanbHWUX CyAiB, MDKHApOAHWIA CyA, KOHCTUTYLiMHI Cyaun, KOHTUHEHTarbHa NpaBoBa CUCTeMa, 3aKOHOAABCTBO YKpaiHu,
3akoHogascTBo CrioBaLbKoi pecny6niku.

Formulation of the problem. Legal systems include not
only their own sources of law, but also other means of organi-

constitution, it is the constitution that will take precedence over
international law if its rules are not consistent. This is in terms

zation of integration relations of states, including international
organizations. In international organizations, bodies have been
set up with the power to take binding decisions for States Par-
ties and to monitor its implementation, particularly it concerns
the European Court of Human Rights.

The independence of the national legal order, which is
an integral part of state sovereignty, requires that the approxi-
mation and unification of national legal norms has to be based
on a comprehensive study of national legal practice and inter-
national experience. Therefore, in some individual states, gen-
erally accepted rules of international law are not incorporated
into national law, and no rule of international law is given more
legal power than the constitution. In any legal system which
gives international law a status lower than that of a national

of national law. From the point of view of international law, in
case of a conflict between the provisions of the conventional law
and a national constitution, international law requires the consti-
tution has to be in conformity with the convention norms, oth-
erwise there will be a conflict between the two legal systems.

The problem of the application of the European Court
of Human Rights decisions at national level raises many
questions that cannot be resolved in the context of interna-
tional law, without considering national legislation. For better
understanding of the position of the case-law of the European
Court of Human Rights in national law, the research in this
article is carried out on the basis of the national legislation
of two individual states of the European legal system: Ukraine
and the Slovak Republic.
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The aim of the article is to reveal the place and role of deci-
sions of the European Court of Human Rights in the national
legal order in individual countries of the continental legal sys-
tem. In the context of the study, the author aims to compare
the role of judicial practice in the legal system of two inde-
pendent countries and to determine whether European Court
of Human Rights decisions can be considered precedent, that
is mandatory for usage of law.

Analysis of publications in which there is a solution
of this problem. The problems of the role and place case-law
of the European Court of Human Rights in national law has
been studied by many scholars. The most significant works
have been done by V. Zavgorodniy, K. Ismaiylov, P. Syny-
cyn, G. Lysenko, S. Volkova, V. Ptashynska, N. Liashenko,
0. Kochura and others. Among Slovak scholars, the research
of Professor Jan Svak plays a significant role, who first of all
considers issues from the context of constitutional law in its
relation to the norms of international law. However, the pres-
ence of a wide range of theories and opinions on this subject
indicates the lack of unanimity in solving the problem and,
consequently, the need for further study.

Basic content. The Convention for the Protection
of Human Rights and Fundamental Freedoms, which applies
to the member states of the Council of Europe following
the ratification process, is a fundamental document regulating
human rights and fundamental freedoms at international level.
In accordance with Article 46, par. 1 of the Convention for
the Protection of Human Rights and Fundamental Freedoms
(hereinafter the Convention), the Contracting States undertake
to comply with the final judgments of the Court in all matters
in which they were acting as parties [1].

It is well known principle that the European Court
of Human Rights relies on the general rule of the pacta sunt
servanda principle that States Parties must, in good faith, com-
ply with all the requirements of the Convention and, as a con-
sequence, recognize the unconditional binding nature of deci-
sions of the European Court of Justice human rights against
them. The European Court of Human Rights takes the view
that, since the Vienna Convention on the Law of Treaties [2]
prohibits States from invoking their national law as a fact
which exempts them from implementing existing interna-
tional treaties, the provisions of national constitutions cannot
be regarded as having priority over the Convention, the power
of the Institute shall apply only to the national legislation. In
the context of the above mentioned, the provisions of the Con-
vention shall apply to all legislations and measures, regardless
of its legal nature.

According to the Convention, the case-law of the Euro-
pean Court of Human Rights is a subsidiary mechanism for
the protection of human rights and freedoms and the primary
responsibility for its protection lies in national legal systems.
Article no. 1 of the Convention focuses on the fact that States
Parties are obliged to guarantee to all persons within their juris-
diction the rights and freedoms laid down in this Convention.
Accordingly, the Contracting States have a priori broad “free-
dom of will” in choosing the means and methods to deal with
legal issues relating to the exercise and protection of the rights
and freedoms protected by the Convention. In doing so, they
cannot break away from the peculiarities of the historical,
economic, political, cultural and other development of their
own state, without ignoring which implementation of the pro-
visions of the Convention and the European Court of Human
Rights case-law has the risk of creating problems of protecting
human and civil rights and freedoms.

The position of the case-law of the European Court
of Human Rights in the national legal system of Ukraine.
Ukraine has ratified the Convention by Act No. 475/97-BP on
July 17, 1997 on the ratification of the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms, the First
Protocol and Protocols No. 2,4, 7 and 11 to the Convention [3]
by which it undertakes to fulfil the obligations of a Contracting

Party for the enforcement of judgments of the European Court
of Human Rights.

Given that the Parliament of Ukraine ratified the Conven-
tion, inaccordance with Art. 9 of the Constitution of Ukraine [4].
The Convention forms an integral part of national legislation.
According to Art. 19, par. 1 of the Act of Ukraine No. 1906-1V
on June 29, 2004 on the international treaties of Ukraine [5],
the legal norms of international treaties that have been ratified
by Ukraine will be applied in the same way as the provisions
of national legislation.

In order to implement the mechanism for the implementa-
tion of the decisions of the European Court of Human Rights
in Ukraine, the Act of Ukraine No. 3477-IV on February 23,
2006 on the enforcement of judgments and the application
of the case-law of the European Court of Human Rights [6],
Art. 2 par. 1 establishes the obligation of Ukraine to imple-
ment decisions of the court.

The implementation of judgments in the case-law
of national courts may be considered as a specific and specific
form of implementation of judgments of the European Court
of Human Rights. The national courts implement the Con-
vention and the case-law of the European Court of Human
Rights as a source of law during the case. According to Art.
17 and 18 of the Act of Ukraine No. 3477-IV on February
23, 2006 on the enforcement of judgments and the applica-
tion of the case-law of the European Court of Human Rights,
for the purpose of referring to the text of the Convention or
the decision, the national courts shall use an official transla-
tion of the Convention into Ukrainian. If the decision is not
translated, or if there is an inadequacy between the translation
and the original text, the court will use the original one [6].

However, there has been a discussion among Ukrain-
ian scholars in examining the place and role of European
Court of Human Rights rulings in the national legal order
of Ukraine as a member of the Council of Europe (in par-
ticular as to whether the decisions of the European Court
of Human Rights are a precedent for national courts). Two
approaches are distinguished: 1) recognition as a precedent
only for decisions on a case against their own state; (2) rec-
ognition of all ECHR rulings as a precedent for the national
law enforcement system. Given the very nature of Euro-
pean Court of Human Rights rulings that combine legal
rules relating to a specific case with reference to previous
ECHR legal positions, the latter approach better reflects
ECHR case-law. Furthermore, compliance by the European
Court of Human Rights with the positions (standards, prin-
ciples) of such states can help to improve overall respect for
human rights by the state and, as a result, can significantly
reduce the number of actions against each other [7, p. 13].

Instead, the Act of Ukraine on the enforcement of judg-
ments and the application of the case-law of the European
Court of Human Rights presupposes that Ukraine will only
implement those decisions of the European Court of Human
Rights in which Ukraine is a party to the proceedings. How-
ever, Parties to the Convention are the addressees of all judi-
cial decisions and should participate in their review and appli-
cation, as the European Court of Human Rights considers all
its previous decisions as a precedent. It is therefore necessary
to define such a mechanism at legislative level [8, p. 3].

The Commissioner for Human Rights of the Parliament
of Ukraine tried to solve the problem of the place of case-
law of the European Court of Human Rights in Ukraine by
appealing to the Constitutional Court of Ukraine for this pur-
pose. However, the Judgment of the Constitutional Court on
May 31, 2018 Ne 28-y/2018 in case Ne 1-77/2018 (4117/17)
refused to open proceedings on the grounds that the decision
on the application by the courts of Ukraine of the decisions
of the European Court of Human Rights, both in general
and in terms of their priority, does not belong to the powers
of the Constitutional Court of Ukraine, but is provided by
the Supreme Court of Ukraine [9].
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However, the available court decisions of the Supreme
Court of Ukraine on this issue do not provide a clear unanimous
answer on how to solve the problem. For example, according to
part 12 of the Resolution of the Plenum of the Supreme Court
of Ukraine about Judgment in a Civil Case Nel4 on December
18,2009, if necessary, in the vengeful part of the decision there
should be references to the decisions of the European Court
of Human Rights which are the source of law and are applica-
ble in this case [10]. Similar explanations have been provided
by other specialized courts of Ukraine. But such wording does
not decide which decisions of the European Court of Human
Rights can be considered as a source of law and in what rela-
tion they are with other normative legal acts.

The position of the case-law of the European Court
of Human Rights in the national legal system of the Slovak
Republic. The case-law of the European Court of Human
Rights has a similar position in the national legal order
of the Slovak Republic as in Ukraine. Whereas the Slovak
Republic, in accordance with the provisions of the Declara-
tion of the National Council on the membership of the Slovak
Republic in the Council of Europe and the assumption of obli-
gations under international treaties, approved by the national
law of the Slovak Republic by Resolution No. 3 on December
3, 1992 has also made a commitment to be bound by the provi-
sions of the European Convention for the Protection of Human
Rights and Fundamental Freedoms. The Convention forms
part of international treaties that have become part of the legal
order of the Slovak Republic.

According to Art. 7, par. 5 of the Act No. 460/1992 Coll.
on September 1, 1992 of the Constitution of the Slovak Repub-
lic, international treaties on human rights and fundamental
freedoms, international treaties for which implementation is
not required by law, and international treaties that directly
establish the rights or obligations of natural or legal persons
and which have been ratified and proclaimed in the manner
prescribed by law take precedence over laws [11].

According to Art. 154c of the Constitution of the Slovak
Republic, international treaties on human rights and funda-
mental freedoms ratified by the Slovak Republic and pro-
claimed in the manner laid down by law before the entry
into force of this constitutional law are part of its legal order
and take precedence over the law if they provide a wider range
of constitutional rights and freedoms.

Judges are independent in the performance of their duties
and are bound by the constitution, the constitutional law,
the international treaty and the law. According to § 2 par. 3 of Act
No. 385/2000 Coll. on October 5, 2000 on Judges and Judges
and on Amendments to Certain Acts, the judge is independent
in the performance of his office and is bound only by the Con-
stitution of the Slovak Republic, constitutional law, interna-
tional treaty according to Art. 7, par. 2 and 5 of the Consti-
tution of the Slovak Republic and by law. The legal opinion
of the Constitutional Court of the Slovak Republic contained
in its decision issued in proceedings under Art. 1 of the Consti-
tution of the Slovak Republic on the basis of a court proposal
is binding on the court [12].

According to § 193 of Act No. 160/2015 Coll. on May 21,
2015 Civil Disputes Code, the court is bound by a decision
of the Constitutional Court on whether a certain legal regulation

is not in accordance with the Constitution of the Slovak Repub-
lic, the constitutional law or an international treaty binding on
the Slovak Republic. The court is also bound by a decision
of the Constitutional Court or the European Court of Human
Rights concerning fundamental human rights and freedoms [13].

As we can see, the legal norms of Slovak national legisla-
tion define the Convention (as a ratified international treaty) as
a source of Slovak national law. At the same time, in determin-
ing the role of the case-law of the European Court of Human
Rights, Slovak legislation defines it as binding for implemen-
tation, but the ECHR decisions themselves do not have effects
on similar legal relations.

In Judgment I. US 239/04 on October 26, 2005, the Consti-
tutional Court noted that, pursuant to Art. 152 par. 4 of the Con-
stitution, the interpretation and application of constitutional
laws, laws and other generally binding legal regulations shall
be in accordance with the Constitution and at the same time
within the meaning of Art. 154c par. 1 of the Constitution,
the relevant international treaties, including the Conven-
tion, take precedence over laws if they provide for a wider
range of constitutional rights and freedoms. It is apparent
from the interlinking of those provisions that the Convention
and the case-law relating thereto constitute binding national
interpretative directives for the application and application
of the law of fundamental rights and freedoms enshrined in
the second Title of the Constitution for national authorities
and thus cannot exceed (eg I. US 36/02) [14].

It is apparent from the interdependence of those provisions
that the Convention and the case-law applicable to it they
are for the national authorities binding interpretative direc-
tives for the interpretation and application of the legislation
on fundamental rights and freedoms enshrined in the sec-
ond title of the Constitution, thereby standardizing a frame-
work that these authorities cannot exceed in a particular case
(eg L. US 36/02).

Conclusions. It is clear that the case-law of the European
Court of Human Rights has a significant impact on national
law in individual states. At the same time, it is not possible
to say that decisions European Court of Human Rights are
sources of national law or separate legislation.

The analysis of the national law of Ukraine and the Slovak
Republic shows that at the legislative level the issue of the posi-
tion case-law of the European Court of Human Rights is very
similar, which does not give grounds to claim that the same
issue will be resolved in other countries by the continental
legal system. At the same time, it is interesting that in Ukraine
the Constitutional Court in resolving this problem notes that
this issue is not within its competence. Instead, the Constitu-
tional Court of the Slovak Republic clearly states that the deci-
sions of the European Court of Human Rights create and reflect
the position of the application of norms and rules governing
fundamental human rights and freedoms. However, it can
develop new approaches to understanding the Convention that
are in line with the current state of human rights protection in
States Parties. As we can see, case-law of the European Court
of Human Rights are more of an interpretation of the legal
provisions contained in the Convention and in similar court
cases is of an explanatory and compensatory nature rather than
a generally binding rule.
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