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The aim of this contribution is to a more detailed analysis of one of the principles of private international law and choice-of-law, t. j. the
choice of the applicable law. Choice of law comes into question in cases where for the participants of contractual relations occurs a collision
of two or more laws involved, which is possible on a contractual relationship with an international element to apply. The way options of one of
these governing laws, and other laws of the waive. As regards the national law, so the possibility of the choice of law is very narrow, however, in
international law, plays a choice of law an important role. And especially in international trade. Allows participants of contractual relations made
subordinate to a particular legal relationship, this legal order, which appears to be like for them most optimal. Choice of law has resulted in order
to prevent any legal disputes and ensure the participants of contractual relations legal certainty as regards applicable law.

Choice of law in the present time is therefore not only a legal issue but | can say with reference to processed issue that significantly interferes
with and into the economic sphere of the participants of contractual relations. Thanks to the choice of law, participants of the contractual relations
to optimize their business activities.

Choice of law may be made by the legislator in each of the states is limited. With a choice of law arises and the issue of circumvention of
the law, or abuse of law. Of course, that the deliberate circumvention of the law through choice of law has resulted in the prosecution of the
participants of contractual relations. However, we cannot punish the participants of contractual relationships, if made a legal transaction in that
country only, therefore, of the view that the choice of law, it is for them most acceptable result. It is always necessary to examine the intent as
well as consequence. Currently, the principle of choice-of-law started to apply and for the regulation of international family law, international
inheritance law. Choice of law brings to the participants of contractual relations in particular benefits. Selected right it is possible to change during
the duration of the relationship, i. e. adapted to the circumstances.
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Y cTatTi HagaeTbCs AeTanbHWIA aHania ofHOro 3 NpUHUMMIB MiXKHApOZHOro NpyBaTHOMO npasa — BUGOPY NpaBa, TO6GTO BU3HAYEHHS TOrO,
npaBo sIKOi iepXaBu niansrae 3acToCyBaHHIO 40O NPaBOBIAHOCUH 3 iIHO3eMHUM eneMeHTOM. Bubip npaea € HeobxigHUM y BUNagKax, Konu LWoao
YYaCHUKIB [OTOBIPHMX BiJHOCWH BUHUKAE KOMi3ist ABOX 4K Binblue NpaBonopsiakiB, siki MOXYTb ByT 3aCTOCOBaHI LWOAO AOTOBIPHUX BiGHOCKH 3 iHO-
3eMHVIM enemeHTOM. |aeTbes Npo cnocib BMGopy 0AHOrO 3 Takunx NPaBOMOPSAKIB, NMPK LIbOMY 3aCTOCYBaHHS iHLUMX NpaBoBMX nopsakis 6yae Bia-
xuneHe. Konu aeTbes Npo HawioHarnbHe NpaBo, MOXNMBICTb BUOOPY NpaBa € AyXe By3bKOK, OAHAK Y MixHapogHOMY npasi Bubip npasa Bigirpae
BaXIMBY porb. Hacamnepen ue ctocyeTbCsa MixkHapogHoi Toprini. Bubip npaBa Aae MOXNMBICTb y4aCHUKaM [OTOBIPHWX BIHOCUH MiANOPSAAKY-
BaTW KOHKPETHI MPaBOBi BiAHOCUHW TOMY NPaBOBOMY MOPSAKY, SkuiA Byae Ans HUX Hanbinblw onTumansHUM. Bubip npaea cnpusie 3anobiraHHto
BMHUKHEHHIO CYOBUX CMOPIB Ta 3abe3nevye y4acHUKaM JOroBipHMX BiGHOCWH NMPaBOBY BU3HAYEHICTb LOAO NPpaBa, sike Niansirae 3acToCyBaHHI.

BubGip npaBa Ha cbOrogHi He € BUKMIOYHO NPaABOBMM NUTaHHSIM. ABTOP, CrMpalounch Ha OOCRIIKEHHS LiEl npobnemaTki, 4OXOAUTL BUCHO-
BKY, LLIO BMOip nMpaBa CyTTEBO BNMMBAE Ha EKOHOMIYHY AiSMbHICTb Y4aCHWKIB AOTOBIPHUX BiAHOCKH. 3aBAsKku BUOOPY npaBa y4acHWKK AOrOBiPHUX
BiHOCWH MaloTb MOXMUBICTb ONTUMi3yBaTh CBOO rOCMNOAAPCHKY AiSNbHICTb.

Bubip npaBa moxe ByTn obmexeHMin B OKpeMux AepkaBax 3akoHodasLeM. 3 BMOOPOM mpaBa BUMHUKAE Takox npobnema obxomy 3aKoHy,
TOOTO 3M0BXMBAHHS NpaBoM. 3BUYANHO, HABMUCHWIA 0OXiA 3aKOHY LUNsSXOM BMGOPY npaBa NpW3BOAWTL [0 NPUTArHEHHS 4O BiANOBiAANbHOCTI
YYaCHUKIB AOrOBIpHUX BigHOCUH. OHaK y4acHUKW [OrOBIPHUX BiGHOCUH HE MOXYTb OyTu nokapaHi Tinbkv 3 TUX MiACTaBs, WO BHACNiAOK BUGoOpy
npaBa LoA0 HWX BUHUKIIM HaWbinbLL NPUAHSATHI pe3ynbtati. 3aBxan HeobXxiQHO BCTAaHOBMIOBATM HaMipy y4acHUKIB NPaBOBIAHOCWH, @ TaKoX
Hacniaku, Wo BUHUKNKW. HUHI npuHLmMN BUGOpY NpaBa noyaB 3aCTOCOBYBATUCS TAKOX AJ1S1 BPETyMOBaHHS NUTaHb MiXKHApPOZAHOro CiMENHOro npasa
Ta MiXkHapogHOro cnagkoBoro npasa. Bubip npaBa NpuHOCKTL y4acHWKkaM OOrOBIpHUX BiHOCUMH Hacamnepen Burody. KpiM Toro, € MOXnuBICTb
3MiHM 0BpaHoro npaea BNpPOAOBXK 34iINCHEHHS NPABOBIAHOCKH, TOOTO aganTyBaTuUCcs 40 06CTaBWH.

KnioyoBi cnoBa: npaBoBa konisisi, HopMa, NpaBoBWIA NOPSAOK, MiXKHApOAHE NpaBo, NPaBOBIgHOCUHM.

Formulation of the problem. In private international
law occurs between the participants of contractual relations
to the collision of two or more laws involved. This problem
allows you to solve one of the principles of private interna-
tional law, and it is the choice of law, which is used mainly in
international commercial law. Choice of law allows partici-
pants of a contractual relationship to choose the most optimal
legal rules, through which they reach the specified result.

For participants of contractual relations is an important
detail to know the issue of the principles of choice of law, as
this does not affect only the legal field but also in the eco-
nomic. The objective of this contribution is the processing
of the classification to the choice of law but at the same time
point out the possible misuse or circumvent the choice-of-law.

Analysis of publications in which there is a solution
of this problem. The problems of the role and place case-law
of the European Court of Human Rights in national law has
been studied by many scholars. The most significant works
have been done by K. Csach, E. Judova, E. Dobrovolna,
J. Hurdik, M. Seluska, P. Briza, Z. Kuchera, N. Stefankova,
P. Lysina, M. Benecke and others. Among Slovak scholars,
the problem present very devoted by assistant professor
of faculty of law at Comenius University in Bratislava JUDr.

Peter Lysina, PhD, however, has not yet been completely
processed by any Slovak entity and, consequently, the need
for further study.

Basic content. Institute of choice of law in terms of its
present-day position is solved in the framework of the cur-
rent Union legislation of the Convention of April 19. June
1980 on the law applicable to contractual obligations (herein-
after “Rome convention”) and the Regulation of the European
parliament and of the Council (EC) Ne 593/2008 of 17. June
2008 on the law applicable to contractual obligations (herein-
after the “regulation Rome I”’). Even though the Rome conven-
tion is no longer current effective tool tiniového rights, with
effect from 17. December it replaced the “regulation Rome I”,
Art. 28 of the Rome I regulation provides for its application
to contracts concluded after 17. December 2009, to contracts
concluded before this date continue to be governed by the pro-
visions of the Rome convention. At the same time, according
to the Art. 24 of the Rome I regulation there are states to which
the regulation Rome I does not apply. These countries are Great
Britain and Ireland, as stated in a Regulation of the European
parliament and of the Council (EC) Ne 593/2008 of 17. June
2008 on the law applicable to contractual obligations (Rome I)
(hereafter referred to as “Regulation RIM I”).
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As the notes Siricova the reason for this change was
the need to align EU legislation [1]. As shown, proper func-
tioning of the internal market requires that the conflict of laws
rules applicable in the member states determined the use
of the same national law irrespective of the court of which
country the case is heard, in the interest of predictability to
the outcome of litigation, certainty as regards the law applica-
ble and the free movement of judgments. In parallel, it is pre-
ferred to apply the international treaty unifies rules on conflict
of laws (traffic accidents, parental rights and obligations...).
As shown in Art. 2) of the Regulation Rim, I “the law deter-
mined by this regulation shall apply regardless of whether or
not it is the law of a member state” (Art. 2).

From the historical point of view, has this principle,
which is now considered an obvious part of the private sphere
of international law, the roots of up to 16. century notes in
his work Z. Kuchera [2, p. 67]. With the increase of relations
between individuals from different government departments
according to him expressed the need for a legal way to deal
with a new type of social relations, and of private-law relations
with a foreign (international) element. This trend continued
up to the present time, and currently occupies the principle
of autonomy of choice to the leading place in the theory of pri-
vate international law.

Choice of law can be understood to mean, according to
Z. Kucera in relations with an international element, the choice
of legal order as a whole, including its indicative and manda-
tory standards [2, p. 73]. Choice of law arises in a situation
where we elect in the result of collision of two or more laws
involved, which is possible on a contractual relationship with
an international element to apply. The way options of one
of these governing laws, the other laws of the waive, including
their mandatory standards. The possibility of the choice of law,
even within the purely national relationship is rather limited.
In most developed countries of the world, within the frame-
work of the elimination of barriers in international trade, also
thinking about the freedom of trade allows you to in the pres-
ent choice of law, as a basic part of their governing laws.

In this way, participants of the contractual relations a par-
ticular legal relationship subjected to the rule of law, which
to them seems like a most optimal, and in this way they can
achieve also minimize the risk of any litigation, the maxi-
mum possible degree of legal certainty in relation to the deci-
sive law. It provides them also a space to optimize the costs
of the implemented transactions and thereby achieve maxi-
mum gains from them. Choice of law becomes - in connection
with the above - a major legal and economic institute.

Choice of law thus refers to a particular kind of legal norm
in international law, its specific form in the form of a stand-
ard conflict of laws. Conflict of laws rules have the task
of choice of the applicable law, while according to Siricovej
in the absence of choice the applicable law specifies 4 specific
contract types with a special conflict modification — the contract
of carriage, consumer contracts, insurance contracts and indi-
vidual employment contracts [1].

Article 3 of the Rome I Regulation regulates the question
of choosing the applicable law, and is based on the contractual
freedom of the parties, i. e. on the fundamental principle of pri-
vate law, as well as the fundamental principle of the Rome
I Regulation [3, p. 126]. “The freedom of parties to choose
the applicable law should be one of the basic elements of the sys-
tem of conflict of laws rules in the area of contractual obliga-
tions” (the preamble of the Rome I Regulation, paragraph 11).
This is called the “the Free choice of law. This name captures
the principle which was enshrined in the law and the case law
of the then signatories of the Rome convention” [4, p. 221].

According to €l. 3 para. 1 the Rome convention the con-
tract is governed by the law that the parties themselves will
choose. In the case of connecting an unlimited choice of law.
The parties can also choose any of the currently valid legal
order one from the states. On this, he says I in the Giuliano/

Lagarde report (comment Art. 3 in the Giuliano/Lagarde
report). Itis excluded the possibility to choose the order beyond
the state of the nature, for example, the principles of UNI-
DROID and INCOTERMS. If the overriding mandatory rules
of applicable law allow, to give to them in the agreement to
refer. Referred to choice of law, in my opinion, allows for
the circumvention of the law. While it is impossible to choose
the order beyond the state of the nature, however, allows
the possibility of a reference to it directly in the contract upon
agreement of the parties. The Rome convention was conceived
as an erga omnes, embedded in the Art. 2, which means its use
by the courts regardless of the parties and the chosen law. This
universal character emerges from the purpose of the adjust-
ment, which is the unification of certain parts of the collision
law in the member states in general, i. . not only for relations
between them [5, p. 78]. The contracting parties may choose
the law applicable to the entire contract or only its part. Accord-
ing to the Giuliano/Lagarde report, this is possible because
options a number of legal orders is connected with the auton-
omy law (comment Art. 3 in the Giuliano/Lagarde report).

From Art. 3 of the Rome convention indicates the possibil-
ity of the choice of law expressly and inexpressibly, and she
must, with sufficient certainty to result from the provisions
of the treaty [2, p. 99—-100]. In the case of the unspeakable
choice of law for the court derives the intention of the parties
to choose the applicable law, e.g. from the established practice
between the parties [4, p. 222].

According to Art. 3 para. 2 of the Rome convention,
the parties may at any time agree to change the already
selected applicable law or choose it additionally. No change
made to the parties after the conclusion of the contract shall
not prejudice its formal validity under Art. 9 of the Rome con-
vention and the rights of third persons [4].

Another hallmark of the conflict of laws adjustments to
liability ratios is the exclusion of renvoi or further reference.
In the framework of the applicable law is the relevant sub-
stantive law. Renvoi is excluded in the Art. 20 of the Rome
I regulation and in the Art. 24 of the Rome II regulation, both
articles are of the same version.

ZMPS expressly excludes renvoi in contractual relations
in § 21 sec. 2. When choosing the applicable law, the par-
ties can application of the law to agree, in the event that they
fail to do so, so the chosen law become legal standards, with
the exception of rules of private international law.

In the event that the conflict of laws regulation allows
the parties to convert the choice of law, the connecting fac-
tor in the following konstruovanej conflict of law standard is
the manifestation of the will of the parties and the applicable
law is the so-called lex electa. Choice of law is the primary
and preferred form of the conflict of laws modifications in
contractual conditions, in our time, however, it penetrates even
to the conflict of laws modifications, international family law
(e. g. divorce conflict of laws rules of the regulation Rome
IIT), and the international law of succession (option rights in
probate proceedings), i. e. the area traditionally mandatory
conflict of laws rules.

The provisions, which lay the possibility of choosing
the applicable law can be formulated in a different way. Either
can be the choice of the right is unlimited, the participants
of the contract of employment can in such a case, its rela-
tionship to subordinate to the law of any state, according to
their options without regard to the existence of ties to the cho-
sen law (e. g. Art.3 para.l Regulation Rome I). Or it may be
a choice of law by the legislator in various ways limited. The
restriction may apply to the circuit governing laws from which
the parties of the contractual employment can choose. The
opportunity to make a choice of law may be awarded only one
side of the contractual employment (e. g. § 10 sec 3 MPS),
as the case may be the choice of applicable law is limited in
the sense that it is not possible to its design to avoid kogent-
nému provision of the law that would be applied in the event
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that the parties the possibility of choosing the applicable law
has not been used and the applicable law would be urcovalo on
the basis of the conflict rules (we are talking about the so-called
material choice of law) (e. g. Art. 3 para 3 of the Rome I regu-
lation). Limited can be a certain way and the time moment in
which the choice of applicable law shall be allowed (e. g. Art.
14 of the Rome II regulation).

From the formal point of view can be arrange on the choice
of the applicable law incorporated into the text of the treaty,
the main form of clause on the applicable law, but may also
be the subject of a separate agreement (most often in contracts
of high value), often also in conjunction with the prorogation
whether arbitration clause. Even in the case that a clause on
choice of law applicable to part of the text of the main con-
tract, it is a separate legal arrangement, the validity of which
can be maintained even in the event of invalidity of provi-
sions of the main contract. Unless otherwise provided, may be
choice of law made and subsequently, i.e. after the formation
of the contractual relationship, or can be chosen applicable law
is subsequently amended. With such possibilities it is, how-
ever, in practice, need to be handled very carefully and con-
sider the consequences of such a step. Desirable in such cases,
always specify whether the additional choice of law or change
of applicable law applies ex tunc or ex nunc.

Next to the express choice of law may be the law admit even
unspeakable, default option. In the event of a dispute depends
then on the arbitrator or the judge, if it concludes that the parties
have made ineffable choice of the applicable law. The referee
or judge will in this case consider a range of partial indicators,
which will be considered relevant, e. g. the language of the con-
tract, the state judging by prorogation clause, a reference to
the specific provisions of a particular national legislation, to use
the legal term, institute a legal order, the place of conclusion
of the contract, the apparent connection with any other contract
etc. From the very fact that the contract is concluded in a certain
language version or that the parties agreed the assessment on
the territory of a certain state, should not be derived konklu-
dentna choice of law. In practice can be recommended always
express choice of the applicable law, implied choice of law is
associated with legal uncertainty and it is difficult to demonstrate.

To control one of the legal employment relationship as
awhole, it is possible to select only one law. It is unacceptable to
apply two or more legal orders at the same time. If there was such
an agreement, should be regarded as uncertain and the applica-
ble law would be uréovalo under the mandatory conflict of laws
rules. But is admissible to the various aspects of a contractual
relationship were subordinated to the different laws, bond status
then breaks down and goes on mosaic adjustment. With such
a possibility must be handled very carefully, because the indi-
vidual provisions of the legal regulation of a certain institute
or the contractual type, in the framework of the legal order
usually mutually coupled and mosaic treatment may not be
all of the aspects of properly treated and taken into account.

The classification to the choice of law we can realize
the multiple ways — this is a classification from the point
of view of the mandatory standards, in terms of restrictions to
the choice of the parties, in terms of expression, from the point
of view of the time-the moment of choice of law.

Choice of law is according to the N. Stefankov4, P. Lysina
et al. the collision criterion, or also the connecting factor,
which decides on the labour law [6, p. 295].

Through connecting factor, therefore the conflict of laws
norm builds on the one legal order and on its basis decides
on the selection of the determining legal order of the various
laws involved, which are mutually in conflict. We understand
him, a fact which is significant for the given kind of legal rela-
tionship or legal issues identified in the scope of the conflict
of law rule, decisive for the choice of law for their processing.
Such facts, which are used in the construction for the boundary
parameters are the relations to one element of the legal rela-
tionship, which can:

be related to some aspects of the private relationship
with an international element, the perspective of the rule
of employment — in particular, the relation with the entity
of a legal relationship, whether with a reality, which created
the legal relationship, with the behaviour of the participants,
which is the subject of a legal relationship, whether with
a thing or a value, which is the subject of a legal relationship
(for example, on nationality (lex patriae), domicile (lex dom-
icili), the place of the act (lex loci actus), the state of resi-
dence of the legal entity (lex societatis), the law applicable
at the seat of the authority (the lex fori), the law of the place
where the damage occurred (lex loci damni infecti), the posi-
tion of things (lex rei sitae) and the like);

otherwise be significant for the legal relationship — terms
of the criteria, related to facts important to the legal ratio — such
a fact is for example identical to the ratio of the will of the par-
ties in relation to the decision on choice of law (for example,
what law is to govern their legal ratio).

These criteria are according to the P. Bfiza clearly defined
and also in terms of time precisely formulated facts which have
a crucial impact on the legal situation, whether addressed legal
questions regarding the scope of the conflict of law rule. The
deviation is according to the P. Bfiza permissible only in excep-
tional cases (e. g. Art. 4 para. 3 of the Regulation Rim I) [7].

Border indicator is according to the P. Dobias et al. the fact,
on the basis of which the conflict of laws norm follows the law
of a particular state [8, p. 428]. Either it follows directly, or can
establish looser manner, thereby providing through the formu-
lation of the data space for the judge to himself, decided on
the use of a particular legal order. In such a frontier and indi-
cators may be “a sensible arrangement of relations”, or “the
closest possible connection with the legal order”.

Conflict the norm, is understood as a special kind of legal
standard, which in the field of private international law reg-
ulates issues of legal situation with an international ele-
ment — specifies which of the governing laws used a private
law relationship with an international element. N. Stefankova,
P. Lysina et al. they state that the conflict of laws norm rep-
resents the basic type of the legal standards used in the pri-
vate international law (in other branches of law with this type
of legislation we don't), which can be characterised as the spe-
cial type of legal norms, the task of which is to establish a judi-
cial authority, the right to which the state of overlapping legal
orders has to be used for the solution of a private relation with
a foreign element [6, p. 322]. It is about which of two or more
laws involved, represented through a foreign element in a legal
relationship, is used for its meritérne solution.

Scope of the conflict of law rule determines the range
of questions that the legal standard applies. Therefore,
the main function of the conflict of law rule is the solution
of the conflict of legal systems of different countries, t. j.
the choice of the applicable law of at least two in the specific
case of the applicable governing laws. It is based on the legal
employment of participants who have in relation to the exist-
ing international element, the ratio for these rights.

Between the characteristics of the conflict of laws rules
according to the Z. Kuchera are that they are based on:

— from the principle of equality between the applicable
laws, there is no distinction between them on the basis of their
substantive content;

— to the principle of conflict of laws justice according to
him is also the principle of material justice;

— do not include substantive editing, only defined by
the conflict of laws addressing the area of standards for the use
of debit use other (material) standards (t. j. are not substantive,
do not govern directly the scope of the rights and obligations
of participants of the legal employment relationship with
an international element, provide it to material standards)
[2, p. 162].

Shows also, that under the legal theory of private inter-
national law conflict of laws rules constructed from the parts
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of the rozsahovej, which answers the question on which
the legal situation or questions the conflict of laws norm
applies, and also from a part of the authoritative, nadvéznej,
which determines what the legal procedure is to be used for
the treatment of the relevant legal situation. The output is
done by using the border designator, which we have above
defined, and which makes it possible to realize connection
relationship with the law.

We can talk about the conflict of national, unijnych
and international. Collision method can be used in all rela-
tionships, regulating private international law. Private interna-
tional law is, according to F. Poredos et al. part of the national
legal order, and with this fact is also connected a different con-
tent of the conflict rules of private international law of the indi-
vidual states as well as the diversity of the borderline criteria
that are contained in them [9, p. 43]. We may not understand
as a manifestation of sovereignty of each state and the will
of the legislators to appointed by each of the states in which
way the adjusted private-law relations with foreign element
and which in this case is considered as correct and fair. Con-
flict of law rules of individual states governing the legal issues
of the same kind, but in doing so they may use the same
range of other establishment, other border-line criterion for
the assessment of the same legal issues, such as the criterion
of nationality, and the criterion of domicile in status questions.
In the framework of the conflict of law rule may arise two situa-
tions link of follow-up. One is it remissions (re-link) represents
the situation when the conflict of laws norm of the legal order
of the state A refers to the use of the law of the state B, however,
according to the conflict rules of the legal order of the state B,
the solution of the private problem with the foreign element
returns back to the standards of the legal order of the state A,
who will assess the legal problem according to their substan-
tive standards. In the second place, it regards the transmission
of (next link), which arises in the case, if the conflict of laws
norm of the legal order of the state And referring to the use
of the legal order of the state B and the conflict of laws rules
of the legal order of the state B, odk4zu solution of the legal
problem to the law of state C, while the solution of the legal
problem to apply the substantive standards of the state C.
the Reason for the existence of the remission and trans-
mission is according to the F. Poredos$ et al. the differences
of the legal regulation of international law, the private indi-
vidual states and the apparent or hidden conflict of these laws.

There are a number of classifications of conflict of law
rules — one of them is to classify rules on conflict of laws to
the standards indicative within them, participants deciding
to use them to exclude and their border determinant replace,
and standards mandatory, in which it is exercising them imple-
mented regardless of the will of the parties cannot derogate
from the rule in them referred to, not themselves participants
in these standards exclude or in any way limit it. Mandatory
standards are a protective framework, and only in their absence
can be applied standards indicative [10].

From the perspective of the binding effect of the manda-
tory standards in relation to the choice of law according to
the Z. Kucera terms of its breakdown on a mandatory, mate-
rial and materialized [2, p. 202]. Material choice of law is
according to him, by limiting the application of the chosen law
to its application as a whole, t. j. elect only those provisions
of the chosen law, that are consistent with its content man-
datory standards of the law otherwise applicable. T. j. is not
limited to the choice of the applicable law, but the restriction
to them of the chosen law in its application of the — frame-
work of the standards of the law otherwise applicable. Notes
that indicative standards may deviate contractual arrangement
and the contractual relationship without the international ele-
ment, so that we exclude the impact of the conflict of law rules
otherwise applicable rule of procedure is sufficient to contrac-
tually modify the indicative provisions. The chosen law is to
be applied only within the limits set out koliznou the norm.
An example of a material to the choice of law is Art. 3 para.

3 Rim I. a Convenient material to the choice of law is its appli-
cation simplicity.

Material choice of law is — as shown in S. Travnick-
ova — used primarily for the purpose of securing the standards
of protection of the contracting parties [11, p. 72]. As well as
in cases where it is not permissible to be party to the con-
tract on the standard, which has already once been awarded.
The protection of the essential interests of the state, and are
not sufficient other forms of their protection. Material choice
of law are, therefore, occurs for example in the conflict of laws
regulation of relations, where the participants have unequal
status (for example, consumer contracts or labour law con-
tracts and their treatment in the treaty of Rome and Regulation
Rim I. Notes also that in the case of material options, it is nec-
essary, similarly as in the conflict of laws choice of law, enti-
tled to dispose with the chosen law as with the laws of the for-
eign, to interpret it and apply it as abroad. This, according to
the different material the choice of law from the inkorporacie.

A special protective mechanism to enforce the interests
of the private international law and procedural and secondary
well as the substantive national rules is the institute of circum-
vention of the act and the simulation.

The definition of circumvention of the law is according to
the P. Bfiza can be adequately used in the field of EU regula-
tions [7]. Those according to him this term, although directly
not adjusted, and therefore keep silent about its use, how-
ever, the case law of the EU, in general, however, the prin-
ciple of prohibition of abuse of law are respected, as can be
seen from some of the judikatov in the field of private inter-
national law. As an example of the unilateral circumvention
of the laws of the states in relation to the collision and proce-
dural law situation, where one of the parties involved artifi-
cially creates or feigns reality, determining the place of habit-
ual residence (for example, the face that is permanently
residing in some place, where in fact pobyva only tempo-
rarily), while such a place is often not only the connecting
factor in the conflict of laws rules, but also the criterion for
the determination of the judicial role.

According to the Constitutional court of the SLOVAK
republic: “the Circumvention of the law lies in the exclu-
sion of a legally binding rule of conduct is the deliberate use
of means which in themselves are not forbidden by law, in con-
sequence of which raised status seems to be from the point
of view of positive law as unassailable. Proceedings in fraudem
legislation represents a process when someone report formally
under the law, but so as to deliberately achieve the result
of the legal norm, the disabled or unforeseen and unwanted.
Circumvention of the law occurs when the legal act is not in
direct conflict with the law, but in their effects and, in par-
ticular, its purpose, the act, its aims and the meaning (ratio
legislation) bypasses the” (ruling of the Constitutional court
of the Slovak Republic from 22. November 2012, the file is
IV. HEAD 340/2012).

K. Csach states that circumventing the law is understood
as the targeted fulfilment of the factual circumstances, which
combines the objectively right result desired by the parties,
although the purpose of objective law is not fulfilled [ 12, p. 68].
To circumvent the conflict of law rule may have according to
him a form of manipulation, the follow-up, in which are arti-
ficially (purposely) meets the criterion, what leads to the use
of the rule of law on the application which the participants
have the legal relationship of interest.

M. Benecke describes the issue of circumvention of pri-
vate international law [13, p. 186]. Circumventing the private
international law is according to him also the handling with
qualifications, therefore the deliberate construction of a legal
relationship so that fell under the scope of the conflict of law
rule, which follows the actual legal regulations (e. g. the con-
struction of a legal relationship as the relationship of the com-
pany law in order to avoid employmend regulations). The
same is also true for the circumvention of the rules of interna-
tional jurisdiction.
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The circumvention must be deliberate and the inten-
tion of the parties must also include the intention to achieve
the legal consequences provided for eternal norms of the legal
order, which would otherwise not occur. It is not a circumven-
tion of the rules of private international law and process, if
the rules allow the participants own will and without limitation
the act to determine the legal order of which the participant
wants to submit their legal relationship.

For example, as shown in K. Csach, if we consider stiladné
with the law, that the formal requirements for a legal act shall
be governed by the law of the place where the action took
place, so you don't think that is correct, if potrestime par-
ties only for the fact that a legal act made in a certain coun-
try just because of this, to get into the benefits of local law
(the so-called forum shopping) [12, p. 102]. The legislature
is such a possibility expressly recognised. The mere fact that
a conflict of laws norm exists, cannot prevent the parties to its
fulfilment of the target track. Also in the case, if they imple-
ment the option that such a conflict of laws norm admits. It
therefore recommends that access to the penalizing circum-
vention of international private law and procedural prudently
and penalize it, where there is a serious circumstance substan-
tiating this penalty (typically effort to circumvent the other,
related public-law rules). On an individual basis according to
him has to examine whether the conflict of laws norm, they
had the actors deliberately bypass, aims to prevent such cir-

cumvention, and if the solution does not offer nor the appli-
cation of other protective mechanisms (reservation of public
order, mandatory rules, and the like), including the failure to
provide legal protection for the misuse of the law. Textbook
example is according to the K. Csacha use of the freedom
of settlement and choosing the such rights for inkorporaciu
business of the company which is for the founder of the best.
According to the court, it is not an abuse of rights but by using
options, specifically the normotvorcom (C-167/01 “Inspire
Art”, paragraphs 96 and following).

Conclusions. The substantive standards regularly distin-
guishes between circumventing the law and abuse of rights.
In the field of private international law and procedural not this
difference is that substantial. The misuses of law in private
international law and procedural international law is not about
abuse of a subjective right, whereas the conflict of laws or pro-
cedural rules directly the rights of individuals confer. Rather
the misuse of the possibilities to form a legal relationship
or affect its content. Undoubtedly but in case, if the conflict
of laws norm of a certain option for action (the implemen-
tation of subjective rights) allows — for example, the choice
of a certain legal order — should be the court to explore whether
the implementation of this authorization to avoid its misuse.
What the legal consequences would be in the private and proce-
dural international law should not be necessary to make a dis-
tinction between circumventing the law and abuse of rights.
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