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avtorTa sayuradRebod!

redaqciaSi statiis warmodgenisas saWiroa davicvaT Semdegi wesebi:

 1. statia unda warmoadginoT 2 calad,  rusul an inglisur enebze, dabeWdili 
standartuli furclis 1 gverdze,  3 sm siganis marcxena velisa da striqonebs 
Soris 1,5 intervalis dacviT. gamoyenebuli kompiuteruli Srifti rusul da ing-
lisurenovan teqstebSi - Times New Roman (Кириллица), xolo qarTulenovan teqstSi 
saWiroa gamoviyenoT AcadNusx. Sriftis zoma – 12. statias Tan unda axldes CD 
statiiT. 
 2. statiis moculoba ar unda Seadgendes 10 gverdze naklebs da 20 gverdze mets 
literaturis siis da reziumeebis (inglisur, rusul da qarTul enebze) CaTvliT.
 3. statiaSi saWiroa gaSuqdes: sakiTxis aqtualoba; kvlevis mizani; sakvlevi 
masala da gamoyenebuli meTodebi; miRebuli Sedegebi da maTi gansja. eqsperimen-
tuli xasiaTis statiebis warmodgenisas avtorebma unda miuTiTon saeqsperimento 
cxovelebis saxeoba da raodenoba; gautkivarebisa da daZinebis meTodebi (mwvave 
cdebis pirobebSi).
 4. statias Tan unda axldes reziume inglisur, rusul da qarTul enebze 
aranakleb naxevari gverdis moculobisa (saTauris, avtorebis, dawesebulebis 
miTiTebiT da unda Seicavdes Semdeg ganyofilebebs: mizani, masala da meTodebi, 
Sedegebi da daskvnebi; teqstualuri nawili ar unda iyos 15 striqonze naklebi) 
da sakvanZo sityvebis CamonaTvali (key words).
 5. cxrilebi saWiroa warmoadginoT nabeWdi saxiT. yvela cifruli, Sema-
jamebeli da procentuli monacemebi unda Seesabamebodes teqstSi moyvanils. 
 6. fotosuraTebi unda iyos kontrastuli; suraTebi, naxazebi, diagramebi 
- dasaTaurebuli, danomrili da saTanado adgilas Casmuli. rentgenogramebis 
fotoaslebi warmoadgineT pozitiuri gamosaxulebiT tiff formatSi. mikrofoto-
suraTebis warwerebSi saWiroa miuTiToT okularis an obieqtivis saSualebiT 
gadidebis xarisxi, anaTalebis SeRebvis an impregnaciis meTodi da aRniSnoT su-
raTis zeda da qveda nawilebi.
 7. samamulo avtorebis gvarebi statiaSi aRiniSneba inicialebis TandarTviT, 
ucxourisa – ucxouri transkripciiT.
 8. statias Tan unda axldes avtoris mier gamoyenebuli samamulo da ucxo-
uri Sromebis bibliografiuli sia (bolo 5-8 wlis siRrmiT). anbanuri wyobiT 
warmodgenil bibliografiul siaSi miuTiTeT jer samamulo, Semdeg ucxoeli 
avtorebi (gvari, inicialebi, statiis saTauri, Jurnalis dasaxeleba, gamocemis 
adgili, weli, Jurnalis #, pirveli da bolo gverdebi). monografiis SemTxvevaSi 
miuTiTeT gamocemis weli, adgili da gverdebis saerTo raodenoba. teqstSi 
kvadratul fCxilebSi unda miuTiToT avtoris Sesabamisi N literaturis siis 
mixedviT. mizanSewonilia, rom citirebuli wyaroebis umetesi nawili iyos 5-6 
wlis siRrmis.
 9. statias Tan unda axldes: a) dawesebulebis an samecniero xelmZRvane-
lis wardgineba, damowmebuli xelmoweriTa da beWdiT; b) dargis specialistis 
damowmebuli recenzia, romelSic miTiTebuli iqneba sakiTxis aqtualoba, masalis 
sakmaoba, meTodis sandooba, Sedegebis samecniero-praqtikuli mniSvneloba.
 10. statiis bolos saWiroa yvela avtoris xelmowera, romelTa raodenoba 
ar unda aRematebodes 5-s.
 11. redaqcia itovebs uflebas Seasworos statia. teqstze muSaoba da Se-
jereba xdeba saavtoro originalis mixedviT.
 12. dauSvebelia redaqciaSi iseTi statiis wardgena, romelic dasabeWdad 
wardgenili iyo sxva redaqciaSi an gamoqveynebuli iyo sxva gamocemebSi.

aRniSnuli wesebis darRvevis SemTxvevaSi statiebi ar ganixileba.
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ции системы здравоохранения в Польше и Чехии диктует 
необходимость внесения изменений в конституционно-право-
вые акты Украины, которые следует направить на более чет-
кую формулировку дефиниций основных понятий и терминов, 
определяющих право на здоровье человека, формирование 
децентрализованной системы здравоохранения, отвечающей 
основным принципам политики ЕС в сфере здравоохранения.

reziume

adamianis janmrTelobis uflebis uzrunvel-
yofis konstituciuri safuZvlebi: SedarebiT-
samarTlebrivi aspeqti

1a.SevCenko, 1s.kudini, 2a.svetliCni, 3e.korotuni, 
4i.zagumenaia

1ukrainis fiskaluri samsaxuris saxelmwifo uni-
versiteti; 2ukrainis bioresursebisa da bunebis 
gamoyenebis erovnuli universiteti; 3sajaro 
samarTlis samecniero-kvleviTi instituti; 4xar-
kovis Sinagan saqmeTa erovnuli universiteti, 
ukraina

statiis mizans warmoadgenda SedarebiT-samar-
Tlebrivi kvlevis safuZvelze adamianis janmrT-
elobis uflebis konstituciuri uzrunvelyofis 
zogadi da ganmasxvavebeli niSnebis gamovlena 
ukrainaSi, CexeTis respublikasa da poloneTis 
respublikaSi. ZiriTad amocanas Seadgenda Cex-
eTis da poloneTis gamocdilebis ganzogadeba 

da amis gaTvaliswinebiT – ukrainis sakonsti-
tucio kanonmdeblobis srulyofis mimarTule-
bebis gansazRvra am sferoSi. dadgenilia, rom 
ukrainaSi adamianis janmrTelobis uflebis kon-
stituciuri uzrunvelyofa asaxulia aramarto 
ZiriTad kanonSi, aramed rig konstituciur-samar-
Tlebriv aqtebSic; Sesabamisi normebis analizi 
ki miuTiTebs definiciebisa da terminebis arasru-
lyofilebis Sesaxeb, romelTac aRniSnuli samar-
Tlebrivi dokumentacia unda moicavdes. gamov-
lenilia, rom ukrainaSi janmrTelobis dacvis 
sferos problemebs warmoadgens: janmrTelobis 
dacvis axali erovnuli sistemis agebis mudmivi 
koncefciis ararseboba,  2017  wels dawyebuli 
samedicino reformis gatarebis da mosaxleobis 
janmrTelobis dacvis marTvis sabWoTa central-
izebul sistemaze uaris Tqmis gaWianureba. 
dadgenilia, rom ukrainis, CexeTis da polone-

Tis respublikebis konstituciebs aqvT saerTo 
niSnebi adamianis janmrTelobis uflebis dac-
vis konstituciuri principebis formulirebis 
TvalsazrisiT. amasTan, gamovlinda, rom polo-
neTsa da CexeTSi janmrTelobis dacvis sistemis 
organizebis gamocdileba moiTxovs cvlilebebis 
Setanas ukrainis konstituciur-samarTlebriv 
aqtebSi, romelebic mimarTuli iqneba adamianis 
janmrTelobis uflebis ganmsazRvreli ZiriTadi 
cnebebisa da terminebis definiciebis ufro mka-
fio formulirebaze, jandacvis sferoSi evro-
kavSiris politikis ZiriTadi principebis Sesa-
bamisi decentralizebuli sistemis formirebaze.

PROFESSIONAL ACTIVITY OF MEDICAL LAWYER

1Zaborovskyy V., 1Buletsa S., 1 Bysaga Yu., 1Manzyuk V., 2Lenher Ya.

1State Higher Education Institution «Uzhhorod National University»; 2 Lutsk National Technical University, Ukraine

The activity of a lawyer is one of the basic elements of the 
mechanism of ensuring the rights, freedoms and legitimate in-
terests of a person. This is due to the fact that the responsibility 
of the lawyer and the bar as a whole is to ensure each person’s 
constitutional right to professional legal assistance. Such right, 
in turn, is being considered as a legal guarantee of the fulfillment 
of all other rights and freedoms of a person, on which his or 
her confidence in the existence of a reliable mechanism for their 
protection, in ensuring proper access to justice, depends. One 
of such constitutional rights of a person, to ensure the relevant 
implementation of which the legal activity of the bar is directed, 
is the right of everyone to health care, medical care and health 
insurance (Article 49 of the Constitution of Ukraine).

Therefore, the proper implementation of the mentioned above 
constitutional right of a person is first of all connected with the 
professional activity of a lawyer. This is due to the large num-
ber of litigation, including civil law in the medical field, which 
carries an increased risk of harming the life and health of the 
individual. Considering the significant differences in the profes-
sional practice of the lawyer and the doctor, but at the same time 
the intertwining in many cases of their fields of activity, as well 
as the fact that the procedure of establishing the guilt of doc-
tors and other healthcare professionals is inherently complex, 
the role of the medical lawyer plays an important role which, 
in addition to legal, would also have a certain set of medical 
knowledge.
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Problems of the professional activity of a lawyer in the medi-
cal field, as well as other aspects of the interaction of doctors 
and lawyers, were the subject of research of a number of sci-
entists, among which, Afanasieva K., Barinov Ye., Veliezhev 
S., Halovits P., Demidova Ye., Elers A., Zabava B., Zvezdina 
O., Ivantsova A., Kozlov S., Martin J., Moisak S., Mokhov O., 
Rezepkin O., Stilman M., Sukhoverkhova Ye., Trubek L., Tyk-
homyrov O., Trunov I. and others. At the same time, the legal 
status and specificity of the medical lawyer’s professional activ-
ity remained virtually out of the scientists’ attention.

The aim of this article is a complex research of the theoretical 
and legal aspects in the context of defining ways of interaction 
between the professions of the lawyer and the doctor, in order to 
justify the need to assist a medical lawyer and to reveal the main 
features of his professional activity.

The methodological basis of the research consists of different 
methods of scientific knowledge. Thus, in conducting the study, 
a comparative legal method was used to compare the features of 
legal regulation of medical lawyer’s activity in Ukraine and oth-
er countries. Using the system-complex method, both common 
and distinguishing features of the profession of the lawyer and 
the doctor were investigated. Based on the dialectical method, it 
is concluded that there are significant differences in the profes-
sional activity of the lawyer and the doctor, and in many cases 
the interweaving of their spheres of activity, which leads to the 
existence of certain ways of interaction between them. Other 
methods were used in the work, in particular: formal-logical, 
dogmatic, analysis and synthesis.

Disclosure of the peculiarities of the legal position of the med-
ical lawyer determines, first of all, the need to find out the rela-
tion between the professions of the lawyer and the doctor. These 
professions have a number of similarities, the main one is that 
both lawyers and doctors provide care, not service). The prob-
lem of differentiating between the terms “legal aid” and “legal 
service” in the context of a lawyer’s professional activity was 
the subject of our separate scientific research, where we came to 
the conclusion that it was necessary to differentiate them legal 
situation - object of assistance); the subject of the grant (assis-
tance is provided by a person with special professional status, 
that is, a lawyer); the mechanism of implementation and the 
scope of legal regulation (securing and guaranteeing the consti-
tutional right to professional legal assistance); result-oriented (a 
lawyer may only provide a specific outcome when providing le-
gal aid, but in no way can it be guaranteed); and the nature of the 
activity in which they are pursued (advocacy is an independent 
professional activity, which by its nature is not entrepreneurial 
and devoid of commercial component) [1]. 

The specificity of the assistance provided by both the lawyer 
and the doctor is that it should provide every person in a dif-
ficult life situation, and as Ye.V. Oreshyn, the doctor and the 
lawyer have no right to refuse help, guided by any other moral 
ideas, since providing medical and, accordingly, legal aid is their 
duty [17]. The specifics of assistance, which in both cases must 
be accompanied by compliance with the regime of secrecy, is 
also performed by a lawyer and a doctor of a socially significant 
function in the course of his professional activity. As I.L. Trunov 
rightly notes, if the doctor is responsible for the patient’s health, 
then the lawyer can influence the whole further life of the person 
- fate, profession, well-being etc [24].

At the same time, the specificity of each of these professions 
causes significant differences in the professional activity of the 
lawyer and the doctor. The fundamental differences in education-
al training, as noted by scientists, also form sharply contrasting 

differences in each profession [33]. J. Martin and M.D. Stillman 
show the examples of such differences, and point out that law-
yer, in essence, learn to look at the black and white situation and 
see the gray, and doctors learn to find the black and white from 
the gray situation. This is due to the fact that lawyers quickly 
learn to apply competitive methods, using facts to expose the 
gray spheres of disputes that are consistent with their arguments, 
because in the legal world, lawyers learn to work with fuzzy 
standards such as “beyond reasonable doubt” and “more like 
than not.” Whereas, by contrast, physicians use scientific meth-
ods to enter symptoms into a particular diagnosis and then define 
the remedies, they work in clear clinical ways - with predefined 
goals and objectivity [30]. This distinction is compounded by 
the complex professional terminology used primarily by doc-
tors, which in some way impedes direct communication be-
tween them and lawyers. An obstacle to such communication 
between lawyers and doctors is the fundamental misunderstand-
ing of each other’s methods, values and roles, which may be 
manifested, for example, by the various goals they set out to 
achieve. Yes, lawyers usually work to protect the autonomy and 
freedom of their clients, while doctors seek to take care of their 
patients’ health. And while these are often interrelated, they can 
have conflicting goals (for example, if you are being forced into 
a hospital by a lawyer for involuntary hospitalization, which is a 
patient of a particular doctor [31]).

On the one hand, the significant differences in the professional 
activity of the lawyer and the doctor, and on the other - the in-
tertwining in many cases of their field of activity, cause the ex-
istence of certain ways of interaction between them. We agree 
with L. Trubek, B. Zabava, and P. Halovitz, who say that profes-
sionals are increasingly aware of the fact, that collaboration with 
other professions can better serve clients and improve outcomes, 
as limited resources can lead to improved patient / client service, 
when professions working together can more effectively solve 
problems than could be done by professions working alone. 
They rightly point out that such interaction between professions 
can create a “window”, in which each profession can redefine 
its own professional roles and help another one to form (and 
change) its own view on its profession andtheir role in it [29].

The need for a medical lawyer is, in particular, as A. Elers 
points out, that there are now a very large number of lawsuits 
in court to compensate for the harm to human health by doctors 
[24]. The need for a medical lawyer, ie a lawyer who possesses 
medical knowledge, is also related to the specifics of the subject 
matter of such claims, namely the right to health care (health 
is perceived as an intangible benefit that is the subject of civil 
rights, the right to which is absolute and inalienable and difficult 
to assess, including for reduction [10]). According to Art. 6 of 
Fundamentals of the legislation of Ukraine on health care [18], 
every citizen of Ukraine has the right to health care, which in-
cludes, including the right to compensation for harm caused to 
health and the right of a patient undergoing hospital treatment in 
a health care institution on admission to him, including a lawyer.

The activity of a medical lawyer should also take into account 
that some subjects of law, as noted by K.G. Afanasieva, are char-
acterized by increased vulnerability, since they are confronted 
with a much stronger party in legal relations, and therefore their 
rights can be violated especially easily, which indicates the need 
for special legal protection. She refers patients to such subjects 
as they usually do not have any professional knowledge of the 
medical field, trusting doctors with information about their pri-
vate sphere, the unauthorized distribution of which can cause 
them significant harm, as well as such invaluable benefits such 
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as life and health and have limited ability to exercise their rights 
independently and protect them [6]. In this case, proving the 
guilt of a doctor, nursing staff or medical facility is too com-
plicated, so an experienced specialist, such as a medical lawyer 
with specialized knowledge and qualifications, is required to 
solve complex medical cases [13].

At the same time, the field of medical jurisprudence, as O.V. 
Tykhomyrov rightly points out, proved to be unsecured either 
methodically or organizationally, and, in fact, became a platform 
for self-proclamation, since anyone can declare himself a medi-
cal lawyer, medical lawyer or specialist in medical law, not to 
mention patient advocate. As a result, medical jurisprudence, as 
he notes, became practiced by doctors, general practitioners and 
even neither those nor others but businessmen from outside [22]. 
As a result, “the medical vision of law prevailed, not the legal 
vision of medicine. Therefore, every doctor began to consider 
himself to be a great expert in medical law. And even if such 
doctors began to receive a law education, then, while maintain-
ing a medical vision of law and continuing to work in a medical 
specialty, they did not become lawyers (since they did not work 
as such)» [9].

The expediency of a lawyer’s professional activity in provid-
ing legal assistance to a person in the field of health care is dis-
closed primarily as a result of research into the ways in which the 
lawyer and the doctor interact. Undoubtedly, the most common 
way of interaction of these professions in the field of jurispru-
dence is to involve the last specialist (usually forensic expert) to 
provide expert opinion, counseling, etc. At the same time, this 
way of interaction does not always make it possible to provide 
professional legal assistance. This is due to the fact that Ye.Kh. 
Barinov and O.V. Tykhomyrov, a legal analysis of the domes-
tic situation, even a road accident does not require knowledge 
similar to those without which a legal analysis of the circum-
stances of providing medical assistance is impossible, and for 
this it is not enough to enlist the support of professional medical 
experts, whose opinion does not replace the legal qualification 
of the action. They argue their position that neither medical nor 
civil and criminal cases are resolved not in the medical field, but 
in the legal field, and the medical vision of the legal situation is 
clearly not enough [9]. We fully share the stated position of sci-
entists, because proper legal qualification of a particular activity, 
in particular in the field of health care, requires the professional 
activity of a lawyer, first of all, a lawyer, who must have some 
medical knowledge.

The field of activity of a medical lawyer is multidimensional 
and is primarily subject to “the practice of personal injury, medi-
cal malpractice and health care legislation” [26]. Such activity 
involves, in particular, the filing of medical claims and other 
claims regarding fraudulent actions by physicians and require 
both knowledge of medical laws and standards, principles gov-
erning ethical and professional conduct in the field of medicine, 
and awareness of the medical lawyer in several other areas of 
law, who may also be the subject of medical claims (insurance 
law, personal injury law, contract law, and medical malpractice 
law) [28]. 

In general, «medical disputes», as scientists rightly point out, 
are characterized by the peculiarities of tort due to the commod-
ity-non-commodity duality of medical aid, when its consumer 
part is subject to legal principles, and professional (medical 
care) - to the rules of medicine, and causing harm (harm) health 
damage due to defects in the provision of medical care, due to 
the failure to provide information on the nature of the impact 
of such care on health and harm that is of a non-medical na-

ture) [7]. Today, the main area of activity of a medical lawyer 
is claims for compensation for damage to the patient’s health. 
In order to receive such compensation, a lawyer must first of all 
prove that there was a medical error in the physician’s activity 
which resulted in the harm to the patient’s health (there will be 
a causal link between the wrongful conduct of the doctor and 
the harm to the patient). Therefore, the lawyer, as noted by A.V. 
Ivantsova and Ye.Ye. Demydov, first of all, it must be proved 
that the harm caused to the victim is a consequence of the un-
lawful behavior (action or inactivity) of the health care provider, 
and did not occur for other reasons, for example, due to the indi-
vidual characteristics of the patient’s body [3]. In addition, it is 
necessary to take into account that the doctor is not responsible 
for the health of the patient in case of refusal of the latter from 
medical prescriptions or violation by the patient of the regime 
established for him part 4 Article 34 of Basics of the Ukrainian 
legislation on health care [18].

This has led to the fact that in modern practice in the case of 
«medical» disputes more and more often forensic expert studies 
are designed to resolve the issue of the presence (or absence) 
of a cause-and-effect relationship between the actions of medi-
cal personnel and subsequent adverse effects, and also to deter-
mine the type of such connection [14]. Such expertise, which 
are still considered as “medical expertise”, are considered by 
scientists as the most controversial and time-consuming [21]. 
Controversy of such expertise is manifested primarily due to the 
inconsistency of experts’ findings with legal and medical crite-
ria, namely: lack of substantiation of expert opinions, attempt 
to provide legal assessment of the investigated facts, providing 
answers to the questions posed to the expert in case of insuf-
ficiency of materials submitted for examination, contradictions 
expert conclusions that result in the widespread use of medical 
terminology (generalizations of judgment) that do not allows to 
evaluate the validity of conclusions, the use of incorrect formu-
lations that allow for different decisions in the case, etc. [8]. But 
in order to find such a discrepancy, a lawyer must analyze the 
expert’s opinion through the lens of its completeness and scien-
tific validity, which clearly requires him / her to possess a certain 
amount of medical knowledge. So, analyzing the quality and full 
conclusions of the expert, as noted by S. M. Kozlov and S. I. Ve-
liezhev, the lawyer should pay attention to: the sufficiency of the 
use of the materials presented to the expert; the use of a variety 
of complementary research methods and techniques necessary 
to answer the questions correctly; the presence in the conclusion 
of the answers to all questions; the completeness of the descrip-
tion of the expert’s work that is relevant to the conclusions [15].

Unfortunately, in many cases, the shortcomings in conducting 
such forensics are due to incorrect formulation of the questions 
that the expert must answer. Thus, the reason for the shortcom-
ings and the low informativeness of expert opinions on cases of 
harm to health in the provision of medical services, according to 
a number of scientists, is incorrect (without taking into account 
the specific nature of the activity, the circumstances of the case, 
and sometimes the views of the parties) the formulation of issues 
- usually extremely excessive, repetitive and incomprehensible 
in the intended purpose - an expert who disorients the latter in 
the needs of a specific legal procedure [8]. Therefore, in order 
to fully implement the position of the case when considering 
the question of the appointment of the court’s examination and 
the subsequent use of its results, the lawyer himself must have 
a certain set of special knowledge in order to competently, and 
most importantly, precisely in accordance with the purpose of 
proof, formulate the question before the expert [11].
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It should be noted that the involvement of an expert medi-
cal expert is not limited to cases of forensic examination, com-
pensation for damage to the health of the patient, medical and 
social and health insurance examinations are conducted, cases 
and quality of medical care are known, etc. There are also wide-
spread cases of use by a medical lawyer and services of special-
ists, in particular: when acquainting and receiving things and 
documents from other persons (first of all, to prevent mistakes 
in the collection (detection, fixing, removal) of objects that may 
later become tangible evidence); when deciding issues related 
to the examination (to justify the need for appointment and ex-
amination; filing a request for the appointment of additional and 
re-examination; when selecting samples for examination, etc.) 
[2]. Therefore, the use of expert services by experts and spe-
cialists first of all when considering cases for compensation for 
damage to the health of the patient, on the one hand, signifi-
cantly expands his capabilities in the aspect of obtaining eviden-
tial information, and on the other - requires special knowledge 
not only of such persons in the field of medical care. assistance, 
but usually requires some experience and, better, a narrow spe-
cialization and the lawyer himself, which allows you to more 
thoroughly analyze all the intricacies of the expert activity and 
provide your client nt qualified legal assistance.

Although compensation for damage to a patient’s health con-
stitutes the lion’s share of the professional practice of a medical 
lawyer, counseling his client (a patient in a healthcare facility) 
before starting to provide assistance (for example, in the case of 
surgical intervention, concluding a contract with medical center 
for the provision of certain medical services, etc.). Such counsel-
ing has a kind of preventive function and is a rather complicated 
type of advocacy, since medical contracts, like any other treaty, 
require the conscious will of the parties, which is quite difficult 
given the medical terminology (the lawyer must make sure that 
the client actually agreed and understood all the inherent risks of 
the complex medical procedure that would apply to him [27]).

The need for professional assistance of a medical lawyer is 
typical not only for patients but also for the doctor and the medi-
cal institution as a whole. Unfortunately, in the vast majority of 
cases, practice is a one-sided way of providing such assistance. 
Thus, O.M. Rezepkin and O.S. Zviezdina note that human rights 
defenders do not place recommendations on their sites not on 
how to help their potential principals (doctors or patients) to 
reach a legitimate and just decision, but how to bring a civil or 
criminal liability to the doctor, although more doctors problems 
in the legal field than in patients [19]. The problem is that, on 
the one hand, the qualification of acting as a medical mistake is 
complicated by itself, and on the other hand, the point of view 
is “if a medical mistake is made, then there are already grounds 
for bringing a doctor to justice. This approach is complicated 
by the fact that, as a rule, the investigator does not delve into 
the intricacies of medical practice, medical deontology, does not 
analyze the case law in this category of cases. All this leads to 
wrong legal qualification of actions» [13]. The advocate’s activ-
ity to protect and represent the interests of a physician should 
also be aimed at preventing the latter from being involved in 
the process, as A. Elers notes, if the process still happens, the 
physician’s image is significantly reduced, even though 2/3 of 
the processes are won by doctors [24].

The provision of medical facilities is a large part of the ac-
tivity of a medical lawyer. Lawyers in medical organizations, 
as O.A. Mokhov notes, are involved not so much in “contract 
work” (preparation of draft contracts and their approval with 
other units, as well as counterparties, consideration of proposals 

coming from counterparties, control over the fulfillment of con-
tract terms), as a claim (pre-trial) and court settlement disputes 
arising between the organization and its customers, counterpar-
ties, and patients (their relatives). The scientist notes that law-
yer can involve legal entities in the provision of legal services 
both on an ongoing basis and in the implementation of certain 
legally significant actions, represent the interests of the subject 
in a particular legal conflict, and draws attention to the benefits 
of attracting lawyers for them decisions [16] (disclosed in the 
context of the peculiarities of the lawyer’s rights, duties, guaran-
tees and responsibilities as structural elements of his legal status 
[12]). Also important is the involvement of a medical lawyer on 
ethics committees, which are established in many health care 
facilities as an alternative to judicial review of ethical and moral 
decisions [25].

One of the areas of activity of a medical lawyer is to per-
form the function of a defender in criminal proceedings, first of 
all, in order to provide protection to persons for whom coercive 
measures of a medical nature are envisaged or the question of 
their application is being decided. According to paragraph 5 of 
Part 2 of Art. 52 of the CPC of Ukraine, it is obligatory for the 
defender to participate since the establishment of the fact that 
a person has a mental illness or other information that raises 
doubts about his or her conviction. The obligatory participation 
of a lawyer in such categories of cases is related to the need for 
the proper protection of the rights and freedoms of people who 
have committed a socially dangerous act in a state of insanity or 
have become ill with mental illness after committing a crime, 
as Ye. V. Sukhoverkhova stated, are often unable to perceive 
and evaluate the environment properly, unable to understand 
and manage the actual nature and social dangers of their ac-
tions [21]. As a result, criminal proceedings for the application 
of compulsory measures of a medical nature (Chapter 59 of the 
CPC of Ukraine) have a number of features aimed at providing 
additional guarantees for the protection of the rights of such per-
sons, among which the obligatory participation of the defender, 
who must possess the appropriate qualification, is a prominent 
one. The activity of a medical lawyer should be directed to “es-
tablish circumstances relating to the presence, degree and na-
ture of a person’s mental disorder and his / her social dangers” 
that may facilitate the client’s selection of preventive measures 
not related to imprisonment; severe or avoid any unlawful use 
of compulsory medical measures against him. The activity of a 
medical lawyer in criminal proceedings is not limited only to his 
involvement in the application of compulsory medical measures 
to the client, and to assist in the exercise of the right to medi-
cal assistance, first of all, to persons serving sentences and who 
are in custody. Thus, although the Procedure of interaction of 
health care institutions of the State Penal Enforcement Service 
of Ukraine with health care facilities for people in custody [5] 
regulates the issue of medical care to persons in custody in a 
very detailed way, we agree with statement S.M. Moisak, who 
draws attention to the declarative nature and overwhelming in-
appropriateness of its implementation, despite the fact that the 
violation of the rights to medical care of such persons should be 
regarded not as a simple violation of human rights, but as torture 
or inhuman or degrading treatment [4]. 

Given the specifics of the medical profession’s professional 
activity, as well as the particularities of certain types of proceed-
ings, including civil litigation, in our opinion, such a lawyer 
and other entities (litigants) who are highly vulnerable (eg, in 
cases of solicitation) need legal assistance psychiatric help in 
compulsory order, recognition of a person incapacitated, etc.). 



150

 
МЕДИЦИНСКИЕ НОВОСТИ ГРУЗИИ

CFMFHSDTKJC CFVTLBWBYJ CBF[KTYB

In this case, a positive experience is the United States, where the 
medical-legal partnership that was founded at Boston Medical 
Center in 1993 is developing rapidly. To date, according to the 
National Center for Medical-Legal Partnerships (https://medi-
cal-legalpartnership.org/partnerships/), there are more than 300 
medical-legal partnerships in the 46 participating states, includ-
ing 146 legal aid agencies and 53 law firms schools. The activi-
ties of such partnerships are aimed at improving the health and 
well-being of low-income citizens and other vulnerable sections 
of the population by meeting their legal needs and facilitating 
the removal of legal barriers to health care [29].

Finding out the relationship between the professions of law-
yer and doctor indicates the presence of a number of common 
features (the professional activity of each of them is to provide 
exactly (not service) to any person who is in a difficult life situa-
tion, the provision of which is accompanied by compliance with 
the regime of preservation secrecy and the fulfillment of a so-
cially important function in society), as well as significant differ-
ences (fundamental differences in training, deepen and complex 
professional terminology, which is used nowadays doctors and 
fundamentally different methods, tools used them).

On the one hand, the significant differences in the profes-
sional activity of the lawyer and the doctor, and on the other 
- the intertwining in many cases of their field of activity, causes 
the existence of certain ways of interaction between them. The 
most common way of interacting these professions in the field 
of jurisprudence is to involve a specialist doctor (usually a fo-
rensic expert) to provide an expert opinion, to consult first and 
foremost with a view to addressing the presence (or absence) of 
a causal link between the actions of medical staff and subsequent 
consequences for the health of his patient.

The use of expert and specialist services by a lawyer, first and 
foremost, when considering cases for compensation for damage 
to a patient’s health, on the one hand, significantly expands his 
/ her possibilities in the aspect of obtaining evidential informa-
tion, and on the other - requires special knowledge not only of 
such persons in the field of medical care. , but it usually requires 
some experience and, more preferably, a narrow specialization 
and a lawyer himself, which allows him to more thoroughly ana-
lyze all the subtleties of expert activity and provide his client 
qualified legal assistance (from the stage of appointment of the 
examination to the examination of its findings in court).

An important role in the professional work of a medical law-
yer is played by counselling his client (a patient in a medical 
institution) before beginning to provide care, which performs 
a kind of preventive function and is a rather complex type of 
advocacy, given first of all the specificity of medical activity.

The need for professional assistance of a medical lawyer is 
characteristic not only for patients but also for the doctor (first of 
all, in case of considering the case of bringing to civil or crimi-
nal liability of the doctor for a medical mistake made by him), 
and the medical institution as a whole (carrying out «contract 
work» , participation in pre-trial (including ethics committees) 
and litigation on disputes that arise between a healthcare orga-
nization and its clients, in particular patients and their relatives. 
An important role plays a lawyer to provide legal assistance to 
participants of the trial, which are characterized by high vulner-
ability (those for which the expected application of compulsory 
medical measures, custody, etc.).

A medical lawyer is a natural person who performs profes-
sional activities in the protection, representation and provision 
of other legal assistance to a client (in particular, a patient, a 
doctor, a medical institution, socially vulnerable groups of the 

population) in need of possession of medical knowledge (laws 
in the field of medicine, standards governing ethical and profes-
sional conduct of physicians, etc.), as well as his / her awareness 
in a number of other areas of law, which may also be the subject 
of lawsuits or other claims in the field of health care.
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SUMMARY

PROFESSIONAL ACTIVITY OF MEDICAL LAWYER

1Zaborovskyy V., 1Buletsa S., 1 Bysaga Yu., 1Manzyuk V., 
2Lenher Ya.

1State Higher Education Institution «Uzhhorod National Uni-
versity»; 2 Lutsk National Technical University, Ukraine

The main aim of the article is a comprehensive study of the 
theoretical and legal aspects in the context of defining ways of 
interaction between the professions of lawyer and doctor, to jus-
tify the need to assist a medical lawyer and to reveal the main 
features of his professional activity.

To achieve this goal, a comprehensive study of the civil, 
criminal and administrative legislation of Ukraine regulating 
the professional activity of a medical lawyer was conducted, the 
activity of which is aimed at ensuring the proper realization of 
a person’s right to health care, medical care and medical insur-
ance. The results of scientific researches on this subject are ana-
lyzed by both Ukrainian scientists and many foreign scientists 
(USA, Canada, Great Britain, Russia, Belarus, etc.). Different 
methods of scientific cognition were used during the research. 
The comparative-legal method made it possible to compare the 
peculiarities of the legal regulation of the activity of the medi-
cal lawyer to Ukraine and other countries. Using the system-
complex method, both common and distinct features between 
the profession of lawyer and doctor were investigated. Based 
on the dialectical method, it is concluded that there are signifi-
cant differences in the professional activity of the lawyer and 
the doctor, and many cases their fields of activity, which leads to 
the existence of certain ways of interaction between them. Other 
methods were used in the work, in particular: formal-logical, 
dogmatic, analysis and synthesis.

Based on the conducted research the relation between the 
professions of the lawyer and the doctor is revealed, which in-
dicates the presence of both several common features and sig-
nificant differences between them. The main ways of interaction 
between a lawyer and a doctor are described, in particular, the 
essence of the most common way of their interaction in the field 
of jurisprudence is revealed, which is to involve a specialist doc-
tor (usually a forensic expert) to provide an expert opinion. The 
role and peculiarities of the need for the professional assistance 
of a medical lawyer are described not only for patients but also 
for doctors and the medical institution as a whole.

Keywords: medical lawyer, legal aid, medical aid, health 
care, forensic examination.
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СПЕЦИФИКА ПРОФЕССИОНАЛЬНОЙ ДЕЯТЕЛЬ-
НОСТИ МЕДИЦИНСКОГО АДВОКАТА 
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Целью статьи является комплексное исследование теоре-
тико-правовых аспектов в контексте определения способов 
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взаимодействия между профессиями адвоката и врача, для 
аргументации необходимости оказания помощи именно ме-
дицинским адвокатом и раскрытие основных черт его про-
фессиональной деятельности.

Для достижения цели проведено комплексное исследова-
ние гражданского, уголовного и административного зако-
нодательства Украины, регулирующего профессиональ-
ную деятельность медицинского адвоката, деятельность 
которого направлена   на обеспечение надлежащей реали-
зации права личности на охрану здоровья, медицинскую 
помощь и медицинское страхование. Проанализированы 
результаты научных исследований по данной темати-
ке как украинских, так и многих зарубежных ученых - 
США, Канады, Великобритании, России, Белоруссии. В 
ходе исследования использованы различные методы на-
учного познания. 

Сравнительно-правовой метод позволил сопоставить 
особенности правового регулирования деятельности ме-
дицинского адвоката в Украине и других странах. С по-
мощью системно-комплексного метода исследованы как 
общие, так и отличительные черты между профессиями 

адвоката и врача. На основании диалектического мето-
да сделан вывод о наличии существенных различий в 
профессиональной деятельности адвоката и врача и о 
переплете во многих случаях их сфер деятельности, что 
предопределяет существование тех или иных способов 
взаимодействия между ними. В работе использованы и 
другие методы, в частности: формально-логический, дог-
матический, анализа и синтеза.

На основании проведенного исследования раскрыто со-
отношение между профессиями адвоката и врача, что ука-
зывает на наличие как ряда общих черт, так и существен-
ных различий между ними. Охарактеризованы основные 
способы взаимодействия между адвокатом и врачом, в 
частности раскрывается сущность распространенного 
способа их взаимодействия в сфере юриспруденции, ко-
торым является привлечение адвокатом врача-специали-
ста, обычно судебно-медицинского эксперта, для предо-
ставления экспертного заключения. Охарактеризована 
роль и особенности потребности в профессиональной по-
мощи медицинского адвоката не только со стороны  паци-
ентов, но и врачей, и медицинского учреждения в целом.

reziume 

samedicino advokatis profesiuli saqmianobis specifika

1v.zaborovski, 1s.buleca, 1i.bisaga, 1v.manziuki, 2i.lengeri

1uJgorodis erovnuli universiteti; 2luckis erovnuli teqnikuri universiteti, ukraina

statiis mizans warmoadgenda Teoriul-samar-
Tlebrivi aspeqtebis kompleqsuri kvleva advo-
katisa da eqimis urTierTobis gansazRvris kon-
teqstSi, sworedac rom samedicino advokatis 
daxmarebis aucileblobis argumentirebisa da 
misi profesiuli saqmianobis ZiriTadi niSnebis 
gamokveTisaTvis. 
dasaxuli miznis misaRwevad Catarebulia 

ukrainis samoqalaqo, sisxlis samarTlis da ad-
ministraciuli samarTlis kompleqsuri kvleva, 
romelic aregulirebs samedicino advokatis 
profesiul saqmianobas, mimarTuls adamianis 
janmrTelobis dacvis, samedicino daxmarebisa da 
samedicino dazRvevis uflebis saTanadod re-
alizebaze. gaanalizebulia ukraineli da sxva 
qveynebis (aSS, kanada, didi britaneTi, ruseTi, be-
lorusia) mecnierebis kvlevebi am Tematikaze. kv-
levisaTvis gamoyenebulia samecniero Semecnebis 
sxvadasxva meTodi.
SedarebiT-samarTlebrivi meTodiT SesaZle-

beli gaxda samedicino advokatis saqmianobis 
samarTlebrivi regulirebis Sedareba ukraina-
sa da sxva qveynebSi. sistemur-kompleqsuri 
meTodis saSualebiT gamokvleulia advokati-
sa da eqimis profesiaTa rogorc zogadi, aseve 

ganmasxvavebeli niSnebi. dialeqtikuri meTodis 
safuZvelze gakeTebulia daskvna mniSvnelovani 
gansxvavebebis Sesaxeb advokatisa da eqimis 
profesiul saqmianobas Soris, aseve, maTi saqmi-
anobis sferoebis mravali gadakveTis Taobaze, 
rac maT Soris urTierTobis sxvadasxva Ses-
aZleblobis arsebobas gansazRvravs. naSrom-
Si gamoyenebulia sxva meTodebic, saxeldobr: 
formalur-logikuri, dogmaturi, analizis da 
sinTezis.
Catarebuli kvlevis safuZvelze axsnilia 

damokidebuleba advokatisa da eqimis profesiebs 
Soris, miTiTebulia rogorc saerTo niSnebis, 
aseve, mniSvnelovan gansxavebaTa Sesaxeb maT So-
ris. daxasiaTebulia ZiriTadi damokidebulebani 
advokatsa da eqims Soris, kerZod, axsnilia maTi 
urTierTqmedebis gavrcelebuli formis arsi 
iurisprudenciis sferoSi, rodesac advokatis 
mier saeqsperto daskvnis miRebisaTvis moiwveva 
eqimi-specialisti (rogorc wesi, sasamarTlo-
samedicino eqsperti). daxasiaTebulia samedici-
no advokatis profesiuli daxmarebis roli da 
saWiroebaTa Taviseburebani ara marto pacien-
tebis, aramed eqimebisa da mTlianad samedicino 
dawesebulebisaTvis.


