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In order to fulfill the purpose of criminal proceedings, it is necessary to ensure the presence of the person against whom
proceedings are being conducted. The most serious securing institution is the placing of the accused person into custody.
It represents a significant interference with the personal freedom of the accused, and for the legitimacy of such interfer-
ence, it is necessary to respect constitutional and international standards guaranteeing fundamental rights and freedoms.
The author deals with the legal regulation of the custody of the accused in the Czech Criminal Procedure Code in terms
of respecting the attributes of the modern criminal trial. The Criminal Procedure Code, valid in the Czech Republic, was
adopted in 1961. It has been amended many times, but despite several years of ongoing efforts, the process of its recodi-
fication has not yet been completed.

Custody enabling the interference with the personal freedom of the accused must be a means of ultima ratio. It is
an extreme measure, and it is the task of both legislation and the authorities interpreting and applying legal norms enabling
the use of this institute to treat custody as a means of ultima ratio.

The article describes the basic conditions for deciding on custody in Czech criminal proceedings, describes the types
of custody, the authorities responsible for deciding on custody, the maximum permissible time of its duration and the pos-
sibility of replacing custody. For understanding the institute of custody, its structure in terms of the reasons for the custody
is also significant.

At the same time, an effort is made to point out some shortcomings of this legal regulation and possible ambiguities
or problems related to the interpretation and subsequent application of legal norms regulating the conditions of custody in
the Czech Repubilic.

Key words: custody, Criminal Procedure Code of the Czech Republic, principle of ultima ratio, personal freedom,
replacement of custody.

3 METOI BWKOHAHHSA METU KPUMIHaMNbLHOro CydouMHCTBa HeobxigHO 3abe3neynTy NPUCYTHICTb NIOAWMHW, NPOTU AKOI
BEOETLCS NPOBafKeHHS. Hanbinblu ceprio3HUM iHCTUTYTOM OpraHiB 6e3neku € TpMMaHHsi 06BUHYBAYEHOrO Mif BapToH).
Lle € icToTHUM BTpyYaHHsAM B 0cobncTy cBoboay 06BUHYBaYeHOrO, | AN 36epexxeHHs 3aKOHHOCTI TaKoro BTPyYaHHS Heob-
XiOHO OOTPUMYBATUCS KOHCTUTYLIHUX Ta MiXKHApOAHMX CTaHAapTiB, L0 rapaHTyloTb OCHOBOMOMOXHI Npaea Ta cBoboaum.
ABTOp po3rnsaae NpaBoBe pPerynoBaHHsA TPMMaHHS 00BMHYBaYeHWX Mig BapToto B KpumiHanbHoMy kopekci Yecbkoi Pec-
ny6nikv 3 nornaay OOTpUMaHHsA aTpubyTiB Cy4acHOro KpUMiHanbHOro CyqouuMHCTBa. YuHHMIA y Yecokkint Pecnybniui Kpymi-
HanbHWI Kodekc yxsaneHo 1961 p. BiH 6yB HeogHOPa30BO AOMOBHEHWI, ane, He3BaXaroun Ha AeKiflbka pokiB NOCTIMHMX
3yCcunb, NpoLec Woro pekogmdikauil e He 3aBepLUeHo.

ApeLT, Wo [03BONse BTPyYaHHs B ocobucty ceoboay obBuHyBaveHoro, mae Byt 3acobom ultima ratio. Lle € Bu-
KMIOYHOIO MIpOIO | TaKOX 3aBAAHHAM SIK 3aKOHO4ABCTBA, TakK i OpraHiB Bnaaw, siki iHTEpNpeTyoTb Ta 3aCTOCOBYHOTb NPAaBOBI
HOPMM, LLO JO3BONSIOTE BUKOPUCTAHHS LIbOro IHCTUTYTY ANs po3rnagy apewTy sik 3acoby ultima ratio.

Y cTaTTi OKpecneHo OCHOBHI YMOBW yXBaneHHs pilLeHHst NPO TPUMaHHSA Nig BapTO B YECLKOMY KPUMiHANbLHOMY Cy-
AOYMHCTBI, ONMUCaHO TUMK apeLuTy, OpraHy Bnaaw, BignosigasnbHi 3a yxBasneHHs pilleHHs NPo apeLuT, Noro MakcuManbHO
[03BONEHUIA CTPOK, @ TaKOX MOXIMBICTb 3aMiHWM TPUMaHHS nig BapTor. [na po3yMiHHS iIHCTUTYTY TPUMaHHS Mig BapTolo,
Moro CTPyKTypa 3 nornagy npuymH B3STTA Nig BapTy TaKOX BaXnuBa.

BogHouac 3pobneHo cnpoby B1AiNMTK Aeski HeLOMiKK LbOro NPaBOBOrO PEryioBaHHA Ta MOXIMBI HEOAHO3HAYHOCTI
4n Npobrnemmn CTOCOBHO TPaKTyBaHHs Ta HACTYMHOTO 3aCTOCYBaHHS MPaBOBMX HOPM, LLO PETYMIOTb YMOBU TPUMAHHS nig
BapToto B Yechkin Pecny6niui.

Knio4oBi cnoBa: TpuMaHHs nig BapToto, KpumiHanbHui kogekc Yecbkoi Pecny6bniku, npuHumn ultima ratio, ocobucta
cBobopa, 3aMiHa TpMMaHHS Mig BapToHo.

[lns JOCTUXKEHMS LIENK YroroBHOTO CyA0Npon3BoACcTBa HEo6xoaMMo obecneynTb NPUCYTCTBME YeNoBEKa, MPOTUB KOTOPO-
ro Be4eTCs Npom3BoAcTBO. Hanbonee cepbesHbIM MHCTUTYTOM OpraHoB 6e30MacHOCTY SIBMSIETCS CoaepKaHe 0OBUHSEMOTO
noa, cTpaxen. 3To ABNAETCS CYLLECTBEHHbIM BMELLIATENbCTBOM B MTUYHYHO CBOGOAY OGBUHAEMOrO, 1 AN COXPaHEHUS 3aKOH-
HOCTU TaKoro BMeLLaTensCcTBa HE0BX0AMMO NPUAEPKMBATECS KOHCTUTYLIMOHHBIX U MEXAYHAapPOAHbIX CTaHAaPTOB, rapaHTUpY-
IOLLMX OCHOBOMOMaratoLme npasa u ceoboabl. ABTOp pacCMaTpUBAET NPABOBOE PETYNMPOBAHWE COAEPXKaHUSI OOBUHAEMBbIX
noa cTpaxen B YronoBHOM Kogekce Yellckoin Pecrybrnnku ¢ TOMKU 3peHns cobniogeHns atpubyToB COBPEMEHHOTO YroNOBHO-
ro cygonpouasogctea. encraytowmii B Yewuckon Pecnybnvke YronoBHbIn kogekc npuHaT B 1961 . OH Obln HEOQHOKPATHO
JOMOJTHEH, HO, HECMOTPS HA HECKOMBKO JIET NOCTOSIHHBIX YCUIWIA, MPOLIECC Er0 PEKOANMUKALIMK ELLE HE 3aBEPLLEH.

ApecT, JonyckarLuii BMeLaTenbCTBO B NYHy0 cBoboay 06BMHSEMOro, AOMmKeH ObiTb cpencTBom ultima ratio. 31o
SIBMSIETCS UCKITHOUMTENBHON MEPOIA, @ TakKe 3aJjauelt Kak 3aKoHOAaTeNbCTBA, Tak U OpraHoB BNacTW, MHTEPNPETUPYHOLLMX

' The chapter is a publication output in the framework of the institutional
support program of science at Charles University Progress Q02 “Publicizing
Law in a European and International Comparison”.
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M NCcnonb3yLmnx npaBoBble HOPMbI, MO3BONAOLLME NMPUMEHEHNE 3TOI0 MHCTUTYTa ANA pacCMOTPEHUA apecTa B Ka4yecTse

cpeactsa ultima ratio.

B craTbe Ha3BaHbl OCHOBHbIE YCMOBUSA NPUHSATUSA PeLLeHNs O COAepXaHuu MoA CTpaxewn B YELLCKOM YrofoBHOM Cy-
[OMNPOU3BOACTBE, OMUCaHbI TWUMbI ApeCTa, OpraHbl BMacT, OTBETCTBEHHbIE 3a NPUHATUE peLleHust 06 apecTe, ero mMak-
CUMasbHO paspeLleHHbI CPOK, a Takke BO3MOXHOCTb 3aMeHbl COAepXaHus nof ctpaxen. [Ang NOHUMaHWsa MHCTUTYTa
cofepXKaHWs Mo CTPaxemn ero CTPYKTypa C TOYKM 3PEHUS MPUYMH 3aKNI0YEHNS NOA CTPaxy SBMNSETCH OCHOBHOM.

B 10 e Bpemsi caenaHa nonbiTka onpegenuTe HEKOTOpble HEAOCTATKM 3TOr0 NPaBOBOrO PEryNMPOBaHUS U BO3MOXHbIE
HEeOQHO3HAYHOCTU MM NPOBNEMbI, KacatoLwmecs TPAKTOBKU M MOCNEAYIOLLEro NPUMEHEHNS NPaBOBbIX HOPM, PErynmpyo-
LLMX YCIOBMSA cogepxaHus nog cTpaxen B Yewckon Pecnybnuke.

KntoueBble crnoBa: cogepxaHue nof ctpaxewn, YronoBHbIN kogekc Yeluckon Pecnybnukum, npuHumn ultima ratio, nuu-

Has cBoboga, 3ameHa cogepxaHua nog CTpa)KeVI.

Custody 1is a traditional institute of Czech criminal
law. The modern criminal trial, an important attribute
of which is respect for the right to a fair trial, also pre-
supposes respect for the accused person and his/her
rights. Custody is mainly connected with the interfer-
ence with the right to personal freedom, while its legiti-
macy is dependent on the quality of the legal regulation
of this interference, which allows for the strict obser-
vance of the conditions for its realization by the pub-
lic authorities. It is therefore essential that the limits for
interference into fundamental rights are clearly and pre-
cisely defined in the law, and that there are no interpre-
tative and related application problems when deciding
on custody. The sufficient certainty of the expression
of legal norms, without arousing the formation of doubts
about their interpretation and not containing vague terms
in which there is a risk of adapting their interpretation
to individual interests, is an absolute prerequisite for
the quality of the legal regulation. Custody, like any inter-
ference that restricts the fundamental rights of an indi-
vidual, must meet the requirement of legality, subsidiar-
ity and proportionality. Modern criminal proceedings are
also built on respect for the person against whom crimi-
nal proceedings are being conducted and the use of crim-
inal law measures as a means of ultima ratio. The prin-
ciple of ultima ratio applies not only to the interpretation
and application of criminal law standards but should be
respected during the process of lawmaking as well. This
study therefore focuses on introducing the current legal
regulation of custody in the Czech Criminal Procedure
Code and identifying some of its problematic aspects,
including the fulfillment of the ultima ratio principle.

Czech legal theory deals with the individual sub-
issues related to custody, with a subject of special inter-
est especially being issues of the duration of the custody
or the individual specificities related to decision-making
about it. A more comprehensive treatise on this institute
is unique in Czech criminal science. In the last century,
Mandak thoroughly dealt with custody in the mono-
graph Detaining the Accused Person in Czechoslo-
vak Criminal Proceedings [1]. In spite of the fact that
more than forty years have passed since the publication
of the monograph and social and political circumstances
have changed, some shortcomings that Mandak high-
lighted have not yet been remedied. His conclusions
were taken over in many ways by the monograph Deten-

2 In addition to the Criminal Procedure Code, the legal regulation
of custody is also contained in special regulations in relation to juvenile
custody or extradition and transfer custody. This study deals only with
the legal regulation of custody contained in the Criminal Procedure Code.

tion and Custody in Czech criminal proceedings [2],
which provides the prosecutor’s view of the institution
of custody, the principles and the essence of its legal reg-
ulation. The basic source of this study is the current leg-
islation contained in the Czech Criminal Procedure Code
[3] in conjunction with the sources regulating the limits
of interference with fundamental rights and freedoms
at the constitutional and international levels, in particu-
lar the Charter [4] and the ECHR [5]. Criminal proceed-
ings in the Czech Republic are of the type of the con-
tinental Europe process, the basic source of which is
the Criminal Procedure Code of 1961. For many years,
the new Criminal Procedure Code has been drafted, but
the recodification efforts have not yet led to a successful
end. Amendments (whose number is over 100 only after
1990) deal with partial aspects, introduce new institutes
and procedural methods, although they sometimes lack
conceptuality and are the reason for the internal contra-
diction of this legislation. At the same time, however,
it seeks to take into account the trends and principles
typical of modern continental-type criminal procedures.

This study is focused on foreign readers. It is not
intended to provide them with a detailed explanation
of the law on custody in Czech criminal proceedings, nor
would it be possible to do so due to the scope. It focuses
on introducing the basic conditions for taking a person
into custody and its duration, and considers their com-
patibility with the attributes of the modern criminal trial.

In a Czech criminal trial, custody is the most severe
means of detaining the accused person. It is regulated in
the fourth title of the Criminal Procedure Code entitled
“Preliminary measures and securing of persons and mat-
ters important for criminal proceedings”, in the first sec-
tion. The law defines the conditions for taking a person into
custody, its duration, the method of deciding on custody
and the possibility of replacing it?. Based on the fact that cus-
tody represents a significant interference with the guaran-
teed rights and freedoms of an individual, it is essential that
the conditions for such intervention are strictly and clearly
defined. The modern criminal trial, an important attribute
of which is respect for the right to a fair trial, presupposes
respect for the accused person and his/her rights. Custody
is mainly connected with the interference with the right
to personal freedom, while its legitimacy is dependent on
strict adherence to the limits for the implementation of such
intervention by public authorities. To this end, it is essential
that the conditions for limiting the rights of the individual
through custody are clearly and precisely defined in the law
and that there are no interpretative and related application
problems when deciding on it.
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In Czech criminal proceedings, custody is designed
as a facultative institute’. Czech Criminal Law does
not recognize mandatory custody, so it is necessary in
each individual case to examine not only the fulfill-
ment of the legal conditions for the custody decision but
also the fulfillment of the requirements of subsidiarity
and proportionality of such interference with the rights
of the individual.

Material conditions of custody. The basic prerequi-
site for the custody decision is the existence of material
preconditions of custody consisting in the justification
of the criminal prosecution of the accused, the existence
of the grounds for custody and the absence of circum-
stances excluding the custody.

The justification for criminal prosecution needs to be
assessed in the light of the circumstances of the case thus
far, it is not sufficient simply to establish whether crimi-
nal prosecution has begun. The announcement itself
of a motion to initiate a criminal prosecution against
the accused can be considered as a formal condition
of custody, since only an accused person can be taken
into custody*. The custody of a suspect or a witness is
not admissible. Whether the suspicion of the committing
of a criminal offense for which criminal prosecution is
being conducted is well founded must be properly inves-
tigated by the custodial authority. This requirement is
of particular importance at the stage of decision-making
on custody in preliminary proceedings, where the court
has no powers in relation to the rationale of conducting
the prosecution itself, with the public prosecutor having
the status of dominus litis here.

Regarding the grounds of custody in the Czech
Criminal Procedure Code, their legal regulations have
not undergone fundamental changes since the adop-
tion of the Criminal Procedure Code in the early sixties
of the last century. Based on the reasons for the custody,
we distinguish the following three types of custody:

Flight risk — custody on account of the fear that
the accused will escape or hide in order to avoid criminal
prosecution or punishment [Section 67 (a) of the Crimi-
nal Procedure Code].

Collusive — custody because of the fear that
the accused will influence not yet interrogated witnesses
or the co-accused or otherwise obstruct the clarification
of the relevant facts [Section 67 (b) of the Criminal Pro-
cedure Code].

Preventive — custody because of fears that the accused
will repeat the criminal activity for which he/she is being
prosecuted, will complete the criminal offense which he/
she has attempted or will commit the criminal offense
he/she has prepared or threatened with [Section 67 (c)
of the Criminal Procedure Code].

Ad 1) in the case of flight risk custody, the law dem-
onstrates the reasons from which the fear of escaping
or hiding may ensue. In practice, this is the most com-

3 An exception is mandatory extradition custody regulated by Act
Ne 104/2013 Coll., on International Judicial Cooperation in Criminal
Matters, the legislation of which is not the subject of this study.

* The term the accused in this study refers to the person against whom
the prosecution is taking place, regardless of the trial stage of the criminal
proceedings.

mon situation where the identity of the accused cannot
be identified immediately, there is an absence of a per-
manent residence or the threat of a severe sentence. In
addition, however, fear of escape or hiding may be based
on other identified circumstances. For example, Mandak
as an example sets out circumstances that are based on
the accused’s personal situation, such as family crises,
job dissatisfaction, the feeling of irredeemable shame
from the nearby surroundings [1, p. 96-97]. However,
the fear of escape must always be borne in the specific
circumstances identified in each individual case.

In particular, application problems are caused by
deciding on custody because of a fear of a high sentence,
from the point of view of interpretation of what sentence
can be considered “high” in this sense. This question was
dealt with in the decision-making practice of the Consti-
tutional Court of the Czech Republic, which expressed
the view that the threat of a high sentence is a prison
sentence of at least about eight years [6]. However,
such a lump-sum definition is the subject of criticism
of'the theory. I agree with Jelinek that the threat of a high
sentence needs to be deduced individually in relation to
the specific qualification of the deed and the particu-
lar accused person [7, p. 707]. The probable amount
of punishment that could be imposed is subjectively per-
ceived by every individual differently. Even imminent
high sentences for a particular person may not be a rea-
son for which criminal prosecution should be avoided.
The interpretation of the concept of “high sentence” by
the Constitutional Court of the Czech Republic calls for
a binding decision on taking a person into custody only
when the expected sentence is over eight years, without
the existence of other circumstances that justify the fear
of the flight of the accused. In its decision-making prac-
tice, the Constitutional Court of the Czech Republic
states that “the type (but only objective) of threat of high
punishment itself is no longer sufficient to fulfill the cited
reason for custody” [6], and also states that "not only
the type of threat of the high sentence, based on the unique
specific circumstances of the committed act, may be (in
conjunction with other aspects of the criminal case)
the reason that leads to a justified and reasonably well-
anticipated fear of the consequences flight risk custody
should face <...> however, it must clearly be a specific
threat of high punishment, within the scope of the term
of imprisonment set by the Criminal Procedure Code”
[8]. T have a critical stance to this conclusion because
its interpretation of the threat of a high punishment as
a reason for custody approaches custody in an obliga-
tory manner, which is clearly not a means of ultima
ratio. It does not correspond to the nature of custody
as an optional facultative institute of the criminal trial.
The reason for flight risk custody cannot be the nature
of the crime itself for which the accused is prosecuted,
even on the basis of established facts from which it is
possible to deduce the probable level of impending pun-
ishment. I believe that the fear of escape must always be
assessed with regard to the accused person and in con-
junction with other specific circumstances that would
justify this fear. Only in the context of assessing other
aspects unrelated to the committed deed, its legal qualifi-
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cations or other aspects of the criminal offense for which
he/she is prosecuted, it can be ascertained whether
the amount of the presumed sentence is indeed a pos-
sible reason for the accused to avoid criminal prosecu-
tion. Another problem in decision-making appears to be
the stabilizing of the probable level of impending pun-
ishment, especially in the initial phase of prosecution
for criminal offenses where the term of imprisonment is
set at a wide range, and the factual circumstances so far
ascertained are still insufficient to assess all aggravating,
mitigating or other circumstances that will ultimately
affect the amount of the sentence imposed.

Ad 2) the purpose of collusive custody is to pre-
vent the accused from adversely affecting the results
of identifying the circumstances important for decisions
in criminal matters. The law as a reason for collusive
custody indicates the fear that the accused will influ-
ence unheard witnesses or co-defendants or otherwise
obstruct the clarification of facts relevant to criminal
prosecution [Section 67 (b) of the Criminal Procedures
Code].

Collusive custody has its supporters and critics in
theory and in modern times the reservations are directed
at the question of its compatibility with international
conventions, in particular Article 5 (1) (c) ECHR. [2,
p. 414]. A possible contradiction was also considered
by the Constitutional Court of the Czech Republic on
the basis of a petition to annul the provisions of Sec-
tion 67 (b) of the Criminal Procedures Code, precisely
because of its conflict with Article 5 (1) (c) of the ECHR
but the proposal was rejected [9].

Similarly to other reasons for custody, concerns
about collusive behavior must result from concrete facts.
The mere fact that important witnesses or co-defendants
have not been heard in the criminal case cannot itself be
the basis for taking a person into custody. The existence
of circumstances that would cause fear that the accused
would influence these persons in an undesirable man-
ner is essential. In contrast to the original legal regula-
tion, the reason for the collusive custody was specified
by amendment Ne 166/1998 Coll., by inserting the attri-
bute “not yet interrogated”, i. e. it was clearly stated that
the fear of collusion is threatened exclusively by parties
whose testimony has not yet been procedurally recorded.
This is also important for assessing the extinguishment
of the grounds for custody. There is no doubt that by
the interrogation of a witness or co-accused, in relation
to which the fear of the accused’s collusion was con-
cerned, this reason for custody falls away. I see the legal
definition of the method of further collusive behavior,
combined with the fear that the accused will “otherwise
obstruct the elucidation of the facts relevant to crimi-
nal prosecution” to be more problematic. The scope
of the negotiation which could be inferred under
the notion of “otherwise obstruct” is too broad and does
not fully meet the requirement of clarity and certainty
of the legal norm. On the one hand, it is understandable

> The monograph was published in 1975, i. e. at a time of deepening
normalization in the Czechoslovak Socialist Republic, where state security
measures were often applied regardless of the legitimacy of interference
with individual rights.

that it is not possible to casuistically list all the ways in
which clarification could be abused, on the other hand,
however, vague formulations can be misused to overuse
this reason for custody.

Ad 3) the purpose of preventive custody is preven-
tive. It is to prevent the accused from committing further
crimes. It is imposed when a justified fear results from
the particular facts regarding the repetition of the crimi-
nal offense for which the accused is being prosecuted
or the fear of the completion of the criminal offense he/
she has attempted or the execution of a criminal offense
which he/she has prepared or threatened. However, this
exhaustive list of reasons for preventive custody does
not fulfill the main purpose of custody in general, con-
sisting in detaining a prosecuted person for the purposes
of criminal proceedings. It does not detain the accused
for the needs of criminal prosecution conducted against
him/her, but his personal freedom is limited to prevent
him/her from committing any other legally defined
possible future criminal activities. Mandak adequately
characterizes preventive custody as “a preventive safety
measure that is essentially not related to the basic objec-
tive of the ongoing procedure (determination of guilt
and punishment)” [1, p. 122]. However, he refers to this
discrepancy only as a “insignificant defect” and, despite
the inconsistency of the nature of the safety measure,
he considers preventive custody to be a suitable solution
in terms of purposefulness (not its being purpose-built)
[1, p. 124]. Such a conclusion may be understandable in
the context of the period in which the monograph origi-
nated’, but it cannot be identified with at present, almost
30 years after the change in political and social relations.
In the meantime, the legal regulation of preventive cus-
tody has undergone only minor adjustments, namely
the first reason of preventive custody (out of a total
of four exhaustively stated reasons stated in the law),
where there was clarification on account of the fear
of the repetition of the criminal act for which he/she is
being prosecuted, as opposed to the original one, where
there was fear of repetition of the crime (without the addi-
tion “for which he/she is being prosecuted”’). However,
the original version was interpreted in such a way that it
does not concern the fear of repetition of any criminal
activity, but only the one for which the accused is being
prosecuted. The amendment thus only specified the legal
formulation, but did not narrow the reasons for preven-
tive custody. At present, it is therefore necessary to
address the question of whether the character of preven-
tive custody in terms of its purpose meets the require-
ments of legitimacy of interference with the rights
and freedoms of individuals. There may be doubts as
to the fulfillment of the appropriateness of such a mea-
sure. The legal regulation of preventive custody is based
on the presumption of the future offense committed by
the accused. It is the role of the state to prevent the com-
mission of a crime, but doesn’t it have other, sufficiently
effective means not related to the restriction of the per-
sonal freedom of a person to whom the fear of possible
future criminal activity relates? On the one hand, there is
no doubt that it is not permissible to restrict the personal
freedom through custody of persons to whom the oper-
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ative-search information obtained would indicate pos-
sible future criminal activity without their actions reach-
ing a criminally relevant stage in which it would be
possible to implement the procedures of the Criminal
Procedure Code. On the other hand, however, we allow
the fear of possible future criminal behavior of a person
accused to be a reason for limiting personal freedom.
The only difference is that it concerns a person against
whom criminal prosecution is already well-founded
for an act that has already been committed but which
may not end with in imprisonment. Preventive custody
is intended to prevent possible future undesirable con-
duct of the accused, which, however, even in the event
of its realization, would not have a direct connection
with the ongoing criminal proceedings and the deter-
mination of guilt and punishment. Although, in order
to prevent the most serious criminal activity, under
certain circumstances, the legitimacy of this measure
could be inferred, the current legislation does not take
into account the degree of seriousness of the threat to
public order that should be avoided through preventive
custody. Strong interference with the personal freedom
of the accused may also occur in situations where pos-
sible threats to public order through further crimes com-
mitted by the accused may be addressed by more mild
means unrelated to such a serious interference with
the individual’s freedom.

As already mentioned above, the material prereq-
uisite for the decision to take a person into custody or
on the unavoidability of its continued duration is also
the absence of circumstances excluding the possibility
of taking a person into custody under Section 68 (2) to
(4) of the Criminal Procedure Code. In accordance with
the principle of proportionality, the law does not allow
the custody of an accused person who is being prosecuted
for an offense of a lesser magnitude, namely for a crime
for which the law sets an upper limit of imprisonment
not exceeding two years for intentional crimes and three
years for negligent criminal offenses. However, in these
criminal cases, a different procedure and the possibility
of a custody decision may be admitted, under the condi-
tions defined by law, consisting in the offender’s offense
already carried out (Section 68 (3) of the Criminal Proce-
dure Code) or in the interest of protection of the injured
person in relation to preventive custody (Section 68 (4)
of the Criminal Procedure Code).

With regard to the nature of custody as a subsidiary
measure, a condition of the decision to place a person in
custody and its continued duration is the impossibility
of achieving the purpose of custody by other measures,
in particular by imposing one of the precautionary mea-
sures. It is the duty of the authority deciding on custody
to investigate whether its purpose cannot be achieved by
other, more lenient measures.

Deciding on custody. The decision to take a per-
son into custody is the sole jurisdiction of the court.
At the time of the adoption of the Criminal Procedure
Code, the prosecutor was entitled to decide on custody,
which became the subject of criticism of the professional
public. As a result of the objections to the illegitimate
interference with the personal freedom of the defen-

dants, Amendment Ne 149/1969 Coll. enabled at least
investigating the prosecutor’s decision on custody
by the judiciary [1, p. 156-157]. The authorization
of the prosecutor to decide to take a person into cus-
tody was abolished by an amendment to Criminal Pro-
cedure Code Ne 558/1991 Coll. The current legislation
allows prosecutors to make custody decisions only in
the case of the release of the accused from custody or
deciding to drop one of the multiple reasons for cus-
tody. It is a decision in favor of the accused, alleviating
the interference with his/her rights. The legislation thus
respects the standard of protection of fundamental rights
and freedoms under the Charter and the ECHR. Article
8 (5) of the Charter states that “no one may be placed in
custody, except on the grounds and for the period of time
laid down in a law, and only of the basis of a judicial deci-
sion”. In this context, Repik emphasizes that the entire
period of custody at any time must be based on a court
decision [10, p. 291]. The requirement for judicial deci-
sion-making thus applies not only to custody, but also to
the decision on the continuation of custody or the exten-
sion of the grounds for custody.

The duration of custody. Custody can take only
the necessary time, i.e. the person cannot be held in
custody when the reasons for the custody have ceased.
The law also establishes the maximum admissible
durations of custody, beyond which the accused must
be released even after the reasons for the custody are
still given. These periods are determined by the type
of seriousness of the offense for which the accused is
being prosecuted. The maximum period of custody for
misdemeanors (all negligent crimes and intentional
criminal offenses with a maximum sentence of up to
five years imprisonment) is set at one year while for
crimes (intentional offenses with a maximum sentence
of imprisonment of more than five years, and less than
10 years) it is two years. For particularly serious crimes
(intentional criminal offenses with a maximum sen-
tence of imprisonment of at least 10 years), the maxi-
mum admissible period of custody is set at three years.
The longest period of custody, for a period of 4 years,
is set for particularly serious crimes for which extraor-
dinary punishment can be imposed, i.e. imprisonment
of more than 20 to 30 years or life imprisonment. One
third of the maximum admissible term of custody thus
determined corresponds to the preliminary procedure
and 2/3 for proceedings before a court. The admissibility
ofthe continuation of custody must therefore be assessed
in the light of the stage of the criminal proceedings, with-
out allowing any unnecessary time shifts between these
stages. An exception to the thus determined maximum
admissible durations of custody is represented by col-
lusive custody. If the accused is in custody exclusively
for fear of collusion [on the grounds of Section 67 (b)
of the Criminal Procedure Code], the maximum admis-
sible duration of custody is 3 months. However, that does
not apply if the actual collusive behavior of the accused
was identified, i.e. not only the fear of such conduct but
its realization. In such a case, the court may decide to
keep a person in custody even for more than the speci-
fied three-month period.
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Possibilities of replacing custody. In accordance
with the principle that custody is to be a means of ultima
ratio, the law allows the replacement of custody by sev-
eral possible means. Their use depends on the existence
of the material conditions of custody and their reasons,
because the law approaches the possibility of replac-
ing custody differently in relation to flight risk custody
and preventive custody on the one hand, and collusive
custody on the other. Flight risk and preventive custody
can be replaced by:

a) the guarantee of citizens’ associations or trusted
persons;

b) a written promise of the accused;

¢) supervision of the accused by a probation officer;

d) by imposing one of the preventive measures;

e) financial guarantee, but only in relation to
the accused being charged for any of the exhaustive
list of offenses (Section 73a of the Criminal Procedure
Code).

In principle, collusive custody cannot be replaced® as
based on the interpretation of the provisions of the Crimi-
nal Procedure Code on the replacement of custody (Sec-
tions 73 and 73a of the Criminal Procedure Code). How-
ever, the provision governing the conditions of custody
(Section 67 of the Criminal Procedure Code), as one
of the conditions for the decision to place the accused
in custody, sets out the requirement of subsidiarity, i. e.
the need to examine whether other measures can achieve
the purpose of custody at the time of deciding, in particu-
lar by imposing some of the preventive measures. This
provision applies to all types of custody, therefore even
when the reasons for collusive custody are established, it
is necessary to consider the possibility of its replacement
by imposing one of the preliminary measures provided by
the Criminal Procedure Code when deciding on custody.

The nature of the legal regulation of custody in
the Czech Republic is based on the original version
of the Code of Criminal Procedure adopted in 1961,
while the various amendments to the Criminal Pro-
cedure Code adopted after 1990 sought to respond
to changing social conditions and the development
of criminal policy. Although the amendments adopted
partly reflect the objections of the parties’ theory

and practice of deciding on custody, in accordance
with the requirement of legitimacy of the interference
with the personal freedom of the accused, the legal
regulation of custody by de lege ferenda should be
improved. An attribute of the modern criminal trial is
the respect for the rights and freedoms of the individ-
ual. These requirements, however, are not always ful-
filled by the institute of custody, especially as regards
its material conditions. The unambiguous fulfillment
of the purpose of the custody of an accused person for
the purposes of criminal proceedings, or the execution
of the imposed sentence is seen in flight risk custody.
But even here, the legislation is not without a prob-
lem. It is critically possible to build on an alternative to
this custody because of fears of avoiding prosecution
or punishment if there is a high sentence that causes
interpretation and application problems.

Similarly, it may be argued against the uncertainty
of the concept of “otherwise obstruct the facts relevant
to criminal prosecution” as a reason for collusive cus-
tody, as it is contrary to the requirement of legal cer-
tainty and the certainty of the definition of legal norms
interfering with the fundamental rights and freedoms
of individuals. In the future, it is also necessary to clar-
ify the legal regulation of the possibility (impossibility)
of replacing collusive custody.

I perceive the regulation of preventive custody in
the Czech criminal process as the most problematic. In
my view, it does not respect the ultima ratio requirement
to achieve the purpose of custody because the monitored
objective, which is not directly related to the purpose
of the criminal proceedings in which the custody is
decided, can be achieved by other unrestricted means
of personal liberty available to the public authorities.
This lack of legal regulation strengthens the absence
of a distinction between criminal activities to be pre-
vented by this institution in terms of its type of serious-
ness. It is possible that the interference with personal
freedom in order to prevent the commission of the most
serious crimes, which could be justified in a particular
individual case, would pass the proportionality test, but
the legal regulation does not differentiate the crime to be
prevented in terms of its severity.
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