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UKRAINE: INTERNATIONAL TREATIES AND ACTS OF EUROPEAN JUSTICE IN THE CONTEXT OF NATIONAL COURT PRACTICE
Introduction. It is very important for Ukraine as a member of the international and European community to develop a judicial system in accordance with international and European common democratic values: human rights, rule of law and democracy. Ukraine is a new democracy that makes and has made important legislative and practical steps to implement the international treaties on human rights etc. This is reflected by the judicial practice, specifically, the activities of the Constitutional Court of Ukraine.

Materials on the implementation of international instruments on human rights and decisions of European courts of human rights in the judiciary of Ukraine and the system of human rights, presented in this section, demonstrate that this implementation is extremely important for Ukraine's formation as a democratic, social, and state by rule of law.

PART ONE

1. Juridical nature of the international agreements and other international sources (fountains) in the internal system of the sources: superconstitutional? constitutional? legislative? infralegislative? superlegislative but infraconstitutional? Is there differentiation with reference to the "general" agreements and those on human rights (especially CEDH and CIDH)? 

The Constitution of Ukraine implicitly recognizes the priority of international treaties to laws and other legal acts. The constitutional formula on the effects of international treaties ratified by the Verkhovna Rada of Ukraine as an integral part of the national law (Article 9 of the Constitution of Ukraine) actually means the priority of international treaties in relation to the laws of Ukraine. In accordance with the principle of good faith implementation of the international treaties, Ukraine must first ensure their implementation. This is confirmed by the provisions of many laws that in the case of conflict between a rule of law and an international treaty, the provisions of the latter shall prevail. On the other hand, the provisions of international instruments, when ratified, shall be subject to judicial constitutional control as to compliance with the Constitution of Ukraine.

The activity of the Constitutional Court of Ukraine is relatively low in terms of matters of constitutionality of international treaties. In accordance with the established doctrine  of "political expediency" (non-interference in political affairs), the Constitutional Court of Ukraine can only give legal assessment of the implementation of international treaties in the domestic legal system and simultaneously specify their provisions that conflict with the Constitution of Ukraine. Thus, in implementing such authority, the constitutional justice body has a dual function: ensures the supremacy of the Constitution with respect to international agreements (i.e. bears a deterrent function), and informs the Parliament on the Constitution provisions, which the provisions of a treaty contradict (i.e. bears a stimulating function towards the legislator). This mechanism contributes to the definition of the legal implementation of international agreements, because a state cannot refuse to implement them on the ground that they contradict the national law (Article 27 of the Vienna Convention on the Law of Treaties). According to the principle of separation of powers in Ukraine, state authorities ensure proper implementation of international agreements by their ratification by the Parliament, followed by promulgation by the President of Ukraine.

In its opinion No. 3-v/2001 dd. 11.07.2001 in the case of the Rome Statute of the CCU identified the International Criminal Court as an institution that complements the national criminal justice authorities, whose jurisdiction, in contrast to the jurisdiction of the European Court of Human Rights, is connected with the initiative of not only a States Party, but also on its own initiative when the state, whose jurisdiction covers a person suspected of having committed a statutory crime "is unwilling or unable to carry out an investigation or initiate prosecution properly”. 

It should be noted that final constitutional control is applied to valid international treaties by considering the constitutionality of acts issued by the Parliament, the President, the government regarding their entry into force (implementation). This authority of constitutional courts is usually interpreted with restrictions. Therefore, the provision of part 2 of article 89 of the Law on the Constitutional Court of Ukraine on admissibility of considering the constitutionality of a valid international treaty is possible in terms of verification of compliance with the constitutional procedure at the time of its making, and assenting to its mandatory force (ratification). This is because in the material aspect the issue of invalidity of current international agreements is settled only in compliance with the international law (in particular, pursuant to Articles 27, 46, 65, 66 etc. of the Vienna Convention on the Law of Treaties). 
At the same time, the constitutional provisions where under international agreements contradicting the Constitution of Ukraine may be made subject to amendments thereto (Article 9), means the supremacy of the Constitution of Ukraine over international treaties. In the relationship with the provisions of Article 9 of the Constitution of Ukraine, in terms of their legal force in national legal system international treaties occupy a position between the Constitution of Ukraine and the laws. Neither the Constitution, nor the legislation of Ukraine makes any differentiation between general and specific international treaties, including on human rights and fundamental freedoms. The matter of international treaties' prevalence over the laws of Ukraine is settled by a corresponding express stipulation in laws.

2. Problems that arise from non-structural relationship between international law of human rights - in the various regional or global systems - and the domestic legal order (multilevel constitutionalism, trans-constitutionalism, etc.) 
Human rights are a kind of test to ensure multilevel interaction of legal systems – both regionally and globally. Objective limits of private autonomy, in turn, determine the limits of interference of public authorities. In this respect, the international standards on human rights gradually determine the system of legal protection in Ukraine.

In Ukraine there are relatively few researches on problems of multi- or trans-constitutionalism, which is probably due to the problem of identity of Ukrainian law on the global map. For example, the Autonomous Republic of Crimea is sometimes considered in the Ukrainian constitutional doctrine as local self-government, although this autonomy is a classic manifestation of the political and administrative autonomy in a unitary state, i.e. a higher level subconstitutionalism compared to local self-government.

Overall, the global law can be considered in perspective in terms of two aspects. First, since the mid-twentieth century, there began a search for common, universal values that can be the basis for a new world order. Not always nation-states can solve environmental issues, the problem of scarcity of natural resources, sustainable development of society, development of high technology, ensuring dialogue with other human civilizations etc. Therefore, not all nation-states have sufficient resources and power for proper resolution of most of this range of issues under modern conditions. Their solution lies in the modern interpretation of national sovereignty, which is provided through instruments of the parliamentary system, judicial constitutional control, mechanisms of power deconcentration and subsidiarity. These are the mechanisms that serve a basis for the systems of German federal lands' and federal bodies' participation in the policy development of the European Union
. In particular, by analyzing the decisions of the Federal Constitutional Court of Germany in cases Solange I
, Solange II
 and Lisbon
, the European Union is considered in modern German doctrine as an association of sovereign states
. Against this background, of note is article 157 of the Constitution of Ukraine, since it prohibits changes leading to restriction of human rights, elimination of independence and territorial integrity of Ukraine.

Under such circumstances, there arises a question as to the quality of the institutional framework of the supranational institutions and the nature of its legitimacy. Of course, the principles of nations' participation in decision-making in supranational institutions must comply with those of the founding, approximate and reflective legitimacy. The empirical approach to formation of the European Union's legal personality suggests that there should be elements of consociation democracy, stipulating a democratic procedure of government institutions formation (e.g., direct elections to the European Parliament and elections of the President of the European Parliament); a network of advisory bodies, whose participation in the decision-making is a necessary condition of legitimacy; weighted and balanced regional policy aimed at ensuring coherence (their uniform and coordinated development). Means of parliamentary and judicial constitutional control enable to ensure the balance of powers and inviolability of the principle of ultra vires in the course of national authorities' participation in executive decision-making in the supranational institutions. 

Therefore, one can speak of formation of specific mechanisms of the inter-civilizational dialogue and shared values ​​inherent in the human civilization in general. The inter-civilizational dialogue is to formulate common approaches to weighting the universal constitutional values ​​that must become the basis for formulating the rules and procedures, as well as organization of government institutions at the universal level of public authority. It is clear that such discourse cannot take place exclusively within the framework of the Western law tradition or liberal constitutional tradition: this can cause rejection of other legal traditions and blocking procedures of global law legitimacy. Thus, the mechanism of the global law formation must combine mechanisms of implementation / transformation of the international law and constitutionalization. On the one hand, it is necessary to ensure a proper legitimate mechanism for delegation of sovereign powers of nation states to supranational institutions subject to adherence with the democratic standards of the people's will. In this context, one will be able to speak about global sovereignty. On the other hand, the international legitimacy of the global law formation is viewed through a certain algorithm, a sequence of steps for solving a number of problems that nation states are currently unable to decide competently on the basis of constituent and approximate legitimacy. Of course, under such circumstances global public institutions will be formed, which will make decisions on the basis of Treaties. The legitimacy of the exercise of powers by such supranational government institutions will be guaranteed by means of parliamentary and judicial constitutional control, preventing possible abuse of power and impairment of independence principles of the members of such supranational associations. An important component of legitimacy of the global law should be guarantees of individuals' direct access to international jurisdiction in terms of verifying compliance with the fundamental rights and freedoms in the activities of supranational associations. 

In Ukraine, the effect of international treaties on human rights is partly structured through recognition of their priority over the current legislation as stipulated by Article 9 of the Constitution and the Law No. 3477-15 on Implementation of decisions and application of practice of the European Court of Human Rights. The main problem of the structuredness of relations between the national and international law on human rights is implementation of the provisions of the latter in the national legal order at the level of administrative and judicial practice.

3. Differences between the criteria of solution of the antinomies between national law, community law and international law of the human rights

In deciding intersection between the national and international level of human rights protection, the primary basis is the degree of constitutional guarantees that should be effective and operative in the protection and restoration of human rights and fundamental freedoms. From the point of view of the constitutional law, such criterion is proper application of an internationally conforming interpretation of the Constitution and laws of Ukraine. Ukraine takes steps to implement the international standards of human rights within the Council of Europe by adhering to the Convention for the Protection of Human Rights and Fundamental Freedoms, 1950 (hereinafter - the ECHR) and the practice of the European Court of Human Rights (hereinafter - the ECHR). In the framework of the Partnership and Cooperation Agreement Ukraine cooperates with the European Union
. In order to improve European integration, Ukraine and the EU have endorsed an Association Agreement in order to create an in-depth and comprehensive free trade area
.

However, the most effective is the system of interaction in the field of human rights at the level of Ukraine's legal system - the law of the Council of Europe. The regulations of the ECHR are reflected in the national legal system of Ukraine both by direct reference to the provisions of the Convention when enforcement regulations are adopted by competent authorities, and through the transfer of the fundamental principles of the Convention into the national legal system of Ukraine.

The Constitutional Court of Ukraine (hereinafter – the CCU) monitors compliance with the constitutionality of legislative provisions assenting to the mandatory effect of international treaties of Ukraine. Also, as a public authority of Ukraine, the purpose of the CCU is good faith compliance with international agreements, including the regulations of the ECHR. However, there is a quite ample legal practice that shows a steady ongoing process of the national legislation harmonization with the regulations of the ECHR.

Given a growing importance of the international law impact on the national legal systems, and the ongoing relationship of all legal systems in Europe, due to these gradual processes the bodies of constitutional jurisdiction are not limited only to their domestic law any longer - instead, while exercising their functions, they apply rules of the international law, including the regulations of the ECHR.

In exercising their constitutional and legislated authority, bodies of constitutional jurisdiction provide reasons for their decisions, referring to international instruments and backed by interpretation of the international law appropriate for a particular case. It should be emphasized that, referring to the rule of the international law (in most cases an international treaty), the bodies of constitutional jurisdiction interpret their constitutions subject to the provisions of international legal instruments and their interpretation by international courts, adapting this legal heritage and experience to a specific situation, to a legal fact being the subject of proceedings.

Thus, an internationally conforming interpretation of the constitution by the constitutional courts is a part of a mechanism for bona fide implementation of international treaties by the state, i.e. an element of implementation (transformation) of generally recognized principles and norms of the international law in the national constitutional system. Unlike a conventional reference to an international act, an internationally conforming interpretation is remarkable because bodies of constitutional jurisdiction provide a constitutional mechanism of international law transformation, which is due to the form of the statehood, specifics of the judiciary system, peculiarities of law enforcement, identifying the constitutional system of a certain country. 

A special feature of the internationally conforming interpretation of the constitution is that in cases where the legal situation causes ambiguous understanding of international legal instruments and acts of their interpretation by international courts, they are applied by constitutional courts in the light of the constitutional principles and norms of a particular country. The provisions of international agreements apply in their constitutionally significant aspects; their other provisions that are ambiguous in terms of the Constitution of Ukraine are not taken into account. In this way constitutional courts ensure supremacy of the Constitution in its international legal aspect.

4. The role of the international ius cogens in the domestic law and / or international law of human rights

Recognition of ius cogens as a source of law is somewhat established in doctrine, and its application in practical terms is mostly indirect. Typically, ius cogens is applied by Ukrainian courts by recognizing and implementing of ECHR's decisions in their practice.

The issue is due to the influence of still existing Soviet tradition of legal positivism, which supporters believe ius cogens to be a dubious source of law, criticizing it for allegedly speculative nature. At the same time, this approach is less popular in Ukraine, as noted by A. Merezhko, Ukrainian scientist of international law
. There is an increasing trend towards less formal understanding of sources of the international law, and therefore the perception of ius cogens as a real source of national law on the doctrinal level. According to O. Merezhko, the location of ius cogens is due to the structure of international law sources, where it is difficult to talk about the hierarchy relationship:

«Firstly, the main sources of international law (especially contract and custom) are equal and have no priority towards each other.

Secondly, provisions of the international law contained in one source can change the rules contained in another source. For example, in mutual relations of certain parties a contractual rule may change a customary norm and vice versa.

Thirdly, under the international law the norms of jus cogens (mandatory rules) have supreme legal force.

Fourthly, conflicts between the provisions international law originating from different sources are decided by special conflict rules (such as lex specialis derogat legi generali and lex posteriori derogat legi priori).

Fifthly, although article 38 of the Statute of the International Court of Justice does not establish any hierarchy of sources of the international law, its list reflects only a certain practical sequence of application of international law sources with regard to their degree of certainty»
.

Ukraine, which has ratified the Vienna Convention on the Law of Treaties, recognizes the rule of Article 53 of this Convention, according to which the mandatory norm of the general international law is a norm accepted and recognized by the international community of the states in general, as a norm which may not be backed out and which may be modified only by a further norm of the general international law of the same nature. However, there is no well-defined position or consensus among Ukrainian scholars as to what rules are mandatory and related to ius cogens. According to N. Dryomina-Volok, Ukrainian scientist, the status of mandatory rules pertains to those prohibiting aggressive use of force, racial discrimination, genocide, slave trade, torture and piracy
: 

«…the norms of jus cogens are material restrictive provisions, most of which concern the protection of fundamental human rights such as freedom from racial discrimination, physical destruction for belonging to a particular national, racial or religious group, etc. This means that the international community recognizes inhuman behavior of the state as most threatening for international peace and security. It is necessary to emphasize separately the importance of mandatory prohibition of illegitimate use of force by one state against another, as well as threat of force. In the traditional sense of the rule of law, this is the norm which is the most important for its security. It should also be emphasized that ...conventional support... is not formally required for emergence of peremptory norms, but none of the currently accepted norms of jus cogens exists solely in the unwritten customary form»
.
At the level of administrative and judicial practice in Ukraine the perception of ius cogens is manifested in separate cases. In particular, a rather controversial is the practice of administrative courts concerning application of the principle of non-refoulement of persons seeking asylum or complementary protection in Ukraine, in cases where such persons face real threat inhuman or degrading treatment in their country of domicile.

5. National constitutional norms as for integration and internal range of norms produced by the international and / or supranational entities (e.g. Mercosur, European Union, ECHR) 
Statutory entrenchment in the Constitution of Ukraine of the norms (Article 9) and generally recognized principles of the international law (Article 18) is due to the content of the rule of law, which in this context means the state's respect to the international law and effecting mutually beneficial international cooperation with other countries and international organizations. The Constitution of Ukraine does not directly address the issue of the rule of generally recognized principles and norms of the international law in the national legal system.

In accordance with article 9 of the Constitution of Ukraine, international treaties that are in force, agreed to be binding by the Verkhovna Rada of Ukraine, are part of the national legislation of Ukraine. The parliament's adherence with a due process of international treaties ratification is an essential condition for validity of international treaties in Ukraine, which are used as an ordinary law. In this case, the position of an international treaty shall comply with the Constitution and can only be applied to an extent not inconsistent with the Fundamental Law. It is therefore advisable to review briefly the procedure for ratifying international treaties.

The Constitution establishes the rule, where under the ratification of international agreements must comply with the requirement that an international agreement is not contrary to the Fundamental Law. The Law of Ukraine "On the Regulation of the Verkhovna Rada»
 in this respect imposes a duty of the President and the Cabinet of Ministers as subjects of legislative initiative in introducing a bill on ratification of an international treaty of Ukraine to make simultaneous suggestions on reservations to treaties, objections to reservations, bills or proposals for adoption of laws or amendments to laws concerning implementation of the international treaty of Ukraine (Articles 193 - 196 of the Verkhovna Rada Regulation of Ukraine). These requirements are intended to enable the Parliament to choose acceptable options in determining that the treaty contradicts the Constitution of Ukraine: whether to ratify it with reservations; to ratify the treaty after making the necessary amendments to the Constitution, to refuse to ratify the international treaty as unacceptable in terms of constitutional values ​​and general trends in the national legal system, etc. A draft law on ratification of an international treaty is considered by the Parliament immediately. In accordance with Article 200 of Regulation, when consenting to be bound by an international treaty of Ukraine, the Verkhovna Rada must simultaneously confirm any reservations made by Ukraine when signing the treaty, withdraw them, consent to reservations of other parties to the treaty or object to them, and can independently formulate and express reservations in accordance with the provisions of the Vienna Convention on the Law of Treaties 23 May 1969.

The Constitution states that ratification of international treaties that contradict it is only possible after introducing relevant amendments to the Constitution. When international treaties concerning Ukraine's accession to the Common Free Market Zone, there were discussions about the observance of constitutional procedures. Therefore, during ratification of an international treaty issues about conflicts between international treaties and constitutional provisions may arise. In this case, the President, the Cabinet of Ministers may ask the Constitutional Court to give an opinion on the constitutional provisions that should be amended pursuant to the international treaty.

At the same time, the activity of constitutional courts when addressing matters of constitutionality of international treaties tends to be low. The Parliament has a discretionary power to initiate decisions to receive opinions of the Constitutional Court concerning the conformity of an international treaty to the Constitution of Ukraine (Article 194 and part 2 of Article 199 of the Verkhovna Rada Regulation). However, when deciding whether to give consent to a mandatory effect of an international treaty of Ukraine (hereinafter – ratification of an international treaty) the Verkhovna Rada is bound by the legal position set out in the opinion of the Constitutional Court. A draft law on ratification of an international treaty is considered under a common procedure for the bills consideration. 

When ratifying an international treaty the Verkhovna Rada must simultaneously give an official confirmation of reservations made by Ukraine when signing such treaty, withdraw them, consent to reservations of other member states, or object to them, and can independently formulate and express reservations in accordance with the provisions of the Vienna Convention on the Law of Treaties dd. 23.05.1969. 

A draft law on ratification of an international treaty shall include a procedure and terms of its entry into effect in Ukraine in accordance with the provisions of such international treaties and the Vienna Convention on the Law of Treaties. Based on the law on ratification of an international treaty, the Chairman of the Verkhovna Rada shall sign a ratification instrument to be endorsed by the Minister of Foreign Affairs, if the treaty provides for the exchange of such instruments. 

6. The effect and impact (direct? indirect?) of international agreements on human rights on national constitutional systems 

According to the principle of the rule of law, a state must respect the universally recognized principles of international law, which are partly codified in the UN Charter, the Declaration on Principles of International Law, the Declaration on the Right to Development, the Charter of Paris for a New Europe and other international instruments. The Constitutional Court has already noted that Ukraine is bound by generally recognized principles and norms of international law, including the Convention for the Protection of Human Rights and Fundamental Freedoms and the case law of the European Court of Human Rights, the international legal instruments that define the principles of judicial independence, etc.

Compliance with generally recognized principles of international law also means respect and recognition of human values. First of all, it is about respect for human dignity and the fundamental rights, the possibility of individuals to seek protection not only in the domestic courts, but also in international courts, the coordination of public policy with the provisions of the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights and other international agreements. 

The current legislation of Ukraine actually decides the issue of prevalence of the universally recognized principles and norms of international law over the national law. Thus, the Law on International Treaties establishes the rule that in such collisions an international treaty shall prevail. In the event of such a conflict, the provisions of international treaties are directly applicable as direct current legislation of Ukraine. However, the duty of compliance by public authorities and officials with generally recognized principles and norms of international law as Ukraine's commitments to the international community is still outstanding. Since this issue is not clearly defined in the Constitution, such a situation has a negative impact on law enforcement practices, especially with regard to "officials with inadequate awareness of the tradition of their direct application»
.

There arises a problem on the application of international law provisions, if there is a threat of decreased constitutional guarantees of human rights and freedoms.  Little attention is paid to this issue in Ukraine so far, judicial practice is insufficient. It is therefore necessary to take into account the international practice and that of foreign countries. In particular, Article 60 of the ECHR provides that nothing in this Convention shall be construed as limiting or derogating from any of the human rights and fundamental freedoms which may be ensured under the laws of any High Contracting Party or under any other agreement to which it is a Party.

Ensuring the constitutional order by the Constitutional Court of Ukraine in modern conditions is complicated by globalization processes. The role of constitutional justice is reflected in the fact that it is increasingly close to administrative justice affects the implementation of public policy by assessing laws and regulations for compliance with the constitution. By declaring a decision of the parliament or government illegal (unconstitutional), they block its implementation
. With these means Constitutional Justice interprets fundamental constitutional principles and values, developing the ideas contained in the constitution, filling the entire legal system with more profound meaning. Therefore, when making certain decisions and acts, public authorities should take into account the state of constitutional law in the country.

When making decisions in relation to the Rome Statute 
, ratification of the European Charter for Regional or Minority Languages 
 the Constitutional Court of Ukraine had to assess complex issues of state sovereignty limits, compliance with procedures of international treaties ratification by the Parliament. The international legal order influences the Constitutional Court's activity also via application of the case law of the European Court of Human Rights. These complex processes are superimposed on the issues of ensuring fundamental constitutional values, which are guarded by the Constitutional Court, namely: the man, life and health, honor and dignity; the state's adherence to fundamental rights and freedoms; fundamental rights and freedoms; state sovereignty; territorial integrity (Articles 3 and 157 of the Constitution of Ukraine). Based on the practice of the Constitutional Court, the issue of certain authorities delegation to supranational institutions must be accompanied by amendments to the Constitution of Ukraine.

PART TWO

7. The relations between human rights courts (especially ECHR and ACHR) and national supreme and constitutional courts:  preventive evaluation; obligation of adequacy; recognition of the state discretion (margin of appreciation); conventionality control; conforming interpretation 
The relationship between the ECHR on the one hand, and the CCU and the Supreme Court of Ukraine on the other is peculiar due to absence of an individual constitutional complaint. Therefore, the ECHR is not always regards such systems of legal protection in unity – in absence of private individuals' and legal persons direct access to constitutional justice, it is believed that exhaustion of remedies is completed at the level of the Supreme Court of Ukraine. However, after adoption of the Law on the Judiciary and Status of Judges
, powers of the Supreme Court of Ukraine are significantly narrowed and it has actually lost the status of the cassation court. Functions of cassation courts have been transferred to higher specialized courts – the High Specialized Court of Ukraine (consideration of civil and criminal cases as a cassation instance, unless otherwise provided by the law), the Higher Commercial Court and the Higher Administrative Court. When requested by the parties to the case, the said higher specialized courts decide on the possibility to review their own decisions in the case of unequal application of the law, contrary to the constitutional and European standards of independence and impartiality of the court, and the right to appeal against decisions.

In accordance with article 150 of the Constitution of Ukraine, the CCU is authorized to interpret the provisions of the Constitution and laws of Ukraine, using methods adopted in legal science and practice. Most often, the Court interprets the provisions of the laws of Ukraine, less frequently – the requirements of the Constitution of Ukraine. The CCU's decision on interpretation of these regulations is binding in the entire territory of Ukraine. The right to appeal to the CCU on the official interpretation of the Constitution and laws of Ukraine is a palliative of the constitutional complaint.

International human rights treaties are laws which the CCU interprets along with other laws. Although formally citizens or other entities that may address the CCU for interpretation of the Constitution and laws of Ukraine generally do not initiate such requests concerning international instruments on human rights, which have the status of laws of Ukraine.

When considering cases the CCU interprets provisions of many international instruments on human rights, including the provisions of the European Convention. Over the years of its activity the CCU
 has gained certain experience in interpreting the provisions of this Convention in the context of the Constitution of Ukraine.

One of the common methods of interpretation of international instruments on human rights in Ukraine is an internationally conforming interpretation of the CCU, which has gained importance among the constitutional courts of other European countries, while in Ukraine it became of particular relevance in connection with the practice of European integration.

An internationally conforming interpretation is a part of the mechanism of diligent performance by the Ukrainian state of international treaties on human rights, i.e. an element of implementation of universally recognized principles and norms of international law in the national system of human rights. Unlike conventional references to international acts, an internationally conforming interpretation is notable, because the body of constitutional jurisdiction provides a constitutional mechanism for implementing international acts on human rights through their explanations and interpretations.

A special feature of an internationally conforming interpretation of the CCU is that in cases where the legal situation causes ambiguous understanding of the provisions of international instruments on human rights, these provisions are interpreted by the CCU in the light of general principles of law. In this way the CCU ensures the rule of international instruments on human rights in the national system of human rights.

The decision No. 2-rp/2007 on 12 June 2007 concerning certain aspects of internationally conforming interpretation of issues of the freedom of political parties based on the provisions of both the European Convention and the ECHR decision of 20 May 1999 in the case Rekvényi v. Hungary, Decision of the Grand Chamber of the ECHR dd. 13 February 2003 in the case of Refah Partisi (The Welfare Party) and Others v. Turkey. Based on the results of the internationally conforming interpretation, the CCU recognized as legitimate the intervention in the organization of some political parties' activities for reasons of social necessity in a democratic society that must maintain the essence of the fundamental rights and freedoms, which is actually the basis for legal regulation of their activities in the current legislation of Ukraine (paragraphs 2, 3 of item 5.2 of the whereases of the said Decision).

An analysis of interpretation of the European Convention suggests that the CCU often refers to it in its decisions: the said instrument can serve as the basic
 or auxiliary
 source of law in addressing the issue on protection of human rights. Statistics of the CCU's references to the interpretation of the ECHR is as follows: the CCU referred to the interpretation of its provisions directly in the preparation of more than 20 decisions, and indirectly, i.e. through the provisions of the ECHR enshrined in domestic law on human rights in more than 100 of its decisions. That said, the CCU mainly applies the provisions of Article 6 of the ECHR 
.

8. Role and attitude of constitutional jurisdictions and of  Supreme Courts for the definition of relations between international law and the constitutional national system, with particular reference to international agreements on human rights 

The procedural legislation of Ukraine entrenches provisions that on the basis of decisions made by international institutions, whose jurisdiction is recognized by Ukraine, determining violations of international commitments of Ukraine, is the basis for review of decisions made by courts of general jurisdiction (paragraph 2 of Article 355 of the Civil Procedure Code of Ukraine, paragraph 2 of Article 11116 of the Commercial Procedure Code of Ukraine, paragraph 2 of Article 237 of the Code of Administrative Proceedings of Ukraine, paragraph 2 part 1 of Article 445 of the Criminal Procedure Code of Ukraine). Instead, in view of the constitutional provision on the final nature of the CCU's decisions that may not be appealed against (Article 152), the matter of revision of the CCU's decisions based on judgments of international institutions whose jurisdiction is recognized by Ukraine, outlining violations of Ukraine's international commitments is considered only in the constitutional doctrine as a basis for dynamic interpretation of the Constitution of Ukraine, enabling evolutionary changes in the CCU's legal position.

Analysis of the CCU's practice indicates that in its regulations it applies the provisions of international instruments on human rights, including such basic acts as the Universal Declaration of Human Rights, 1948, and the European Convention, as well as many other international agreements in this field.

Thus, references to these acts are contained in many opinions, judgments and decisions of the CCU. It should be noted that in its case the CCU is more focused on the provisions of the European Convention, references to which prevail compared to references to the provisions of the Universal Declaration of Human Rights and other international treaties. This trend is obviously related to the European integration processes taking place in Ukraine.

In the course of judicial activity the CCU refers to both the provisions of international instruments on human rights and the relevant provisions of the Constitution of Ukraine, entrenching the rights and freedoms of man and citizen. This allows asserting the Court's integrative approach to the application of these two types of acts. Most frequently the CCU provides this approach in issues of the right to trial justice and punishment, social security, property rights etc. This practice of the CCU is connected with a particular social situation of Ukrainian citizens and Ukraine's judicial system, including the criminal justice.

An integrative approach to application of the provisions of international and national (constitutional) acts by the CCU is essential for the national system of human rights. Indeed, the Court actually provides common understanding and stable judicial practice regarding the implementation of these rights.

The CCU applies the provisions of the ECHR in practice both directly and indirectly. The CCU always refers to the provisions of the European Convention when: a) there are no other legal regulators within the framework of the national system of human rights, and b) national regulators on human rights are not sufficient to ensure comprehensive and complete resolution of a problem in this area, c) national regulators on human rights regulate the same questions of their protection in a different way.
9. Eventual differences of relationship between national courts (constitutional or ordinary) and the jurisprudence of international human rights courts: restriction, opposition or confirmation. 

In accordance with article 55 of the Constitution of Ukraine, Ukrainians have a right to appeal to the EHRC the decisions of which, in accordance with the provisions of the Law of Ukraine concerning the execution of decisions and the use of the practice of the EHRC of 2006, are mandatory for the Ukrainian governmental authorities. In many cases, this right is the last hope of the citizens for equitableness and protection of rights and freedoms. 

It should be noted that though the decisions of the EHRC are formally mandatory to the defendant state (article 46 of the European Convection), the CCU, when examining the cases concerning the official interpretation frequently refer to the decisions made by the EHRC in the cases versus other European states (i.e. Lithuania, Turkey, Hungary etc.). Such approach of the CCU indicates its solidarity with the practice typical in many European states that the direct action of the EHRC decisions concerns not only the defendant state but, to full extent, the other states participating in the European Convention (the erga omnes action).
The doctrine of execution of the ECHR decisions lies in that the Ukrainian court executes their provisions casually, i.e. dependent of the legal situation. In this case the Constitutional Court of Ukraine often creates new legal positions (precedents) that then become mandatory on the entire territory of the state. 
The CCU is the legal authority that in the judicial system of Ukraine has, in fact, the same function that the EHRC has in that of the European Council. Since the CCU deals, primarily, with the human rights protection, in many cases it is oriented towards the EHRC practice. However, the CCU rather rarely justifies directly its legal positions using the provisions of the EHRC practice, which is explained by a certain tradition of the Ukrainian court. The essence of the above tradition is that the CCU, as a rule, applies the EHRC practice in the cases with complicated constitutional matters, when it is very important to justify its decision by the European jurisdiction authority. 

According to the CCU practice, in the course of preparation of the overwhelming majority of the cases with constitutional procedure being open, the EHRC practice is studied mandatorily. Therefore any CCU reference to certain EHRC decisions is only the ‘top of iceberg’. During its activity (i.e. since 1996), the Ukrainian court really deal with not dozens but hundreds and thousands of the EHRC decisions. There is a special unit in the CCU Secretariat that, by the request of the Court and judges, prepares the EHRC practice materials. Some of materials related to the EHRC practice are taken from consultations with the resigned Ukrainian EHRC judges or ad hoc, or at the active Ukrainian EHRC judge office. 

Under certain circumstances, some legal collisions between the EHRC and the CCU decisions may arise. 

In practice, the legal collisions between two jurisdictions occur, as a rule, when the CCU decision does not comply for certain reasons with the relevant EHRC decision. For instance, by its Decision of June 10, 2003 No. 11-rp/2003 concerning the case related to the compulsory property sales moratorium, the Constitutional Court of Ukraine recognized constitutional the Law of Ukraine concerning the introduction of compulsory property sales moratorium. In practice, this Law impedes realization of court decisions in cases, where the state enterprise acts as a debtor. At the same time the European Court in is decision concerning the case “Sokur versus Ukraine” dated April 26, 2005 stated that execution of the court decision with a delay over three years violates, according to law, the provisions of article 6.1 of the European Convention. Thus, discrepancies between the CCU and EHRC positions complicate the appropriate human rights protection in Ukraine. 

The EHRC in its decision may, in particular, point out the shortages of human rights protection in Ukraine. Unfortunately, there is no official mechanism of elimination of the above shortages in the CCU activity, the decisions of which are final and are not subject to revision. However, in practice, independent revision by the CCU of its legal positions in the course of examining the further cases could be one of the ways of eliminating certain collisions and discrepancies between the CCU and EHRC decisions. There are several, thought scarce, cases of such revision, therefore discrepancies between the CCU and EHRC are not so dangerous. In fact, a principle of priority of international law norms acts in relationships between the CCU and EHRC practices, and the Ukrainian court never challenged it. 

Direct references to the EHRC practice are available in the relevant CCU documents. Most of them relate to the human right to justified judicial examination and assignment of punishment. The CCU also refers to the EHRC practice of inadmissibility of unjustified arrest, admissibility of restriction of human rights and freedoms, priorities in protecting certain categories of persons concerning the right to live, the freedom of movement, world-view and worship, election right, property right, right to social security and so on. This is, probably, due to the fact that protection of the above rights at the present stage of development of Ukraine is of the highest priority
. 

One of the first CCU decisions presenting conventional motivation is the Decision No. 13-rp/2001 of October 10, 2001 concerning the savings of citizens. According to the provisions of article 1 of the First Protocol of the European Convention that warrants the right of a human to possess peacefully his/her property, the Court stated that the State has a right to “introduce such laws that, in its opinion, are necessary to control the use of the property according to general interests…” 

To confirms its positions, the CCU referred to the EHRC precedent law concerning the law-maker’s freedom to regulate certain spheres of social life on the grounds of proportionality with the aim to ensure the balance of private and public interests specified in the case “James and others vs. the UK” of February 21, 1986. 

In accordance with this the CCU recognized not constitutional the provisions of law that regulated the order of state refunding the depreciated savings of citizens in the former USSR since due to the lack of “… exactly specified stages, terms of refunding and amounts of budget assignments it may result in a total loss of citizens’ contributions, i.e. in violation of their constitutional right to property” (paragraphs 3, 5 and 6 of art. 5.4 of the motivational part). 

However, later on the EHRC stated (see the Decision concerning contestation of acts in the economical court) that “the mentioned article 1 of the First Protocol does not specify for states general obligation to index systematically the savings in order to remedy fatal consequences of inflation and conservation of purchasing capacity of contributed funds”. Such legal position of the EHRC is also important for the CCU that in the conditions of financial crisis is forced to correct protection of relevant rights and freedoms of Ukrainian citizens.

10. Use of supranational law and jurisprudence by the organs of constitutional justice and by the supreme courts; the role of jurisprudence in the domestic law: argumentative reinforcement or compulsory follow-up. 
In accordance with art. 55 and art. 124, part 2, of the Constitution of Ukraine, the judicial institutions have no right to refuse to provide legal protection referring to substantiate their position with respect to shortages of current legislation and gaps in positive law. Such constitutional clause specifies strengthening of activity of the judicial power in the course of settling disputes concerning law and protecting the principal rights of humans. 

However, national courts are wary of their constitutional duty to warrant rights and freedoms of humans in case of the shortages and gaps of the current legislation. Application of the norms of the Ukrainian Constitution as the direct application ones is also problematic for legal conscience of domestic judge. The judges also treat as problematic the application of generally recognized norms and principles of international law, in particular, international customary law. Such situation in the Ukrainian justice is due to a number of factors of organic character and reflects the socialist law ‘heritage’. They include a tradition to identify law with positive legal norms only, non-compliance of judicial law-making with the principle of parliamentarianism, low degree of the judiciary development and insufficient degree of qualification of low-rank (i.e. local) judges, as well as the low level of legal information provision etc
.

The judicial authorities as the representatives of state are liable for non-fulfillment or improper fulfillment of generally recognized principles and norms of international law, in particular, provisions of European law in the field of human rights. Ukrainian citizen that has initiated appeal to EHRC due to violation of the basic rights warranted by Constitution may pretend to the justified satisfaction (material or other acceptable for him/her indemnification of incurred losses). These factors also influence the necessity of providing relevant educational measures for the judicial manpower, getting Ukrainian judges aware of the EHRC precedent law. Such situation must change the approaches of Ukrainian judges to application of the EHRC provisions in accordance primarily with the positivistic positions with no taking into account the precedent law of the Strasbourg Court. 

11. Relations between community and international jurisdiction, on one hand, and national jurisdictions, on the other hand 

Obviously, deepening the European integration processes in Ukraine should be related to the improvement of human rights protection on the basis of joint European democratic values. 

1. The practice of applying by the CCU the 1950 Convention and the EHRC decisions alongside with the positive moments is in some cases of problem character (i.e. collisions, non-execution of decisions etc.) that, in our opinion, is due to the insufficient degree of European integration of Ukraine, which, by the way, depends not only on Ukraine, but also on the European Union and its members. 

2. In the context of the European integration aspiration of Ukraine, it seems important, in our opinion, to develop and implement the Road map on the problems of realization of the European Convention provisions and the EHRC decisions, e.g. for the 2013 – 2015 period. The President of Ukraine as the guarantor of rights and freedoms of Ukrainian citizens, may approve such map. This would favor the increase of the pace and degree of European integration of Ukraine. 

3. In our opinion, one may state that, in general, the Constitutional Court of Ukraine plays in the Ukrainian judicial system a role of the principal tool of implementing the European standards of human rights. From our viewpoint, the following is needed to be done in order to increase the role of the Court in this area: 

1) to solve the problem of implementing into the constitutional judicial proceedings the constitutional complaints of citizens; 

2) to increase the role of the CCU in protecting dignity as the leading (determinative) natural human right; 

3) to introduce legal liability (disciplinary, civil etc) for non-execution of the CCU decisions.

4. Order to improve the practice of implementing the European Convention provisions and the EHRC decisions by the CCU and the courts of general jurisdiction, in particular, taking into account special difficulties of judges of the above courts in the process of examining an extremely wide EHRC practice (more than 1,000 decisions annually), in our opinion, this European Court practice should be systematized, e.g., in a certain official EHRC precedent (legal positions) code etc. Moreover, Ukrainian lawyers and those from the EC member countries need a thesaurus on European justice that must contain definitions of the principal terms of the European Convention and legal notions used in the EHRC decisions. 

12. Existence of general laws that regulate the participation of the national State in the process of formation of the will and determinations of the supranational entities 

The Fundamental Law indirectly gives the answer to the question about the limits of possible climb-down’s of Ukraine when concluding international treaties and provides a solution of a problem of a degree of delegating a part of sovereign authorities of the state. Though the Constitution does not directly specify the procedure of delegating the above authorities, the criteria of limits of its implementation are defined generally. 

First of all, one has to note that it is necessary to abide to the principle of steady provision of constitutional values (art. 157 of the Constitution). If the international treaty of Ukraine infringes the essential core of basic rights and freedoms, the Ukrainian sovereignty or territorial integrity, it is necessary to estimate deliberately the balance of its provisions with the above constitutional values. In case of not proportional invasion of the above international treaty into this sphere, it is reasonable to use such a tool as the right of appeal of at least 45 people’s deputies with the aim to solve the problem of compliance with the constitutional procedure of international treaty ratification. The Constitutional Court, in turn, will be related to the essential criteria specified in art. 157 of Constitution, according to which it will check the necessary validity of the international treaty conclusion. 

Since participation of Ukraine in the systems of collective security, cooperation in the field of justice, economy, environmental protection etc is important, the Constitutional Court will, most probably, bear an exorbitant burden of responsibility. Therefore, one may not exclude that in the nearest future the problems of regulating the mechanism of delegating by the state a part its sovereign authorities to supranational institutions must be solved, and the relevant changes should be introduced to the Constitution. 

The question arises about the criteria that could be used to determine the degree of a risk that “liquidation of independence” of the state could be foreseen on the basis of the international treaty. Since according to art. 159 of the Fundamental Law the draft law concerning the amendment of the Constitution pertains a preliminary constitutional control before being examined by the parliament, this problem is a prerogative of the Constitutional Court that interprets the provisions of the Constitution according to the principles rule of law. One may assume that since we deal with the foreign policy aspect of the state sovereignty category (i.e. with independence), such international treaties or constituent acts of supranational institutions must ensure a wide sphere of independent solving by Ukraine the foreign policy problems that relate its national interests.

Integration of Ukraine into the supranational institutions is stipulated by its internal policy factors and this challenges the state to form efficient authorities, a single and flexible legal system that must include the mechanisms of its approaching the generally recognized principles and norms of international law, as well as the methods of its unification in accordance with the requirements of supranational institutions. Self-definition of Ukraine in its integration to well-known supranational institutions depends on the formation of the mechanism of interaction between the institutions of the civil society and the state, as well as on the stability of the political system and the system of parliamentarianism. Preservation of a margin appreciation is important for the participation of Ukraine in the integration processes with the aim to prevent possible risks for Ukraine as a political nation. 

13. Participation of the member states, regions and local entities in the ascendant and descendant phase for elaboration and application of the international and community laws
Participation of Ukraine in the international law formation is realized on the state level via the Verkhovna Rada of Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine and the Ministry of Foreign affairs. On the level of the regional and local authorities, such formation of international rules takes place within the framework of a cross-border cooperation (hereinafter referred to as the CBC). 

As the analysis of the mechanisms of rapprochement of national legislations
 shows, within the CBC framework this is the most optimal by: i) legislation rapprochement, when the general course of the state in a certain sphere, the rapprochement stages and ways (in a form of programs, plans, model acts) are determined; ii) legislation harmonization, when the common approaches and concepts of national legislation development are agreed, the general legal principles and particular solutions (scientific concepts) are formulated, and iii) adoption of model legal acts (general norms, legal standards). 

Harmonization of the Ukrainian legislation within the CBC framework is possible towards two directions, i.e. the internal and external harmonization. In the first case one may ensure harmonization in three ways: i) development of own legal rules that could be introduced into acts and adopted within the CBC framework; ii) harmonization of the Ukrainian legislation by adopting the normative acts on the basis of taking into account those of partner states; iii) harmonization of the current Ukrainian legislation by accepting or reflecting international treaties, in particular, the European Framework Convention on Cross-Border Cooperation of Territorial Communities and Authorities. An international degree of harmonization of rapprochement of national legislations just means the degree of the CBC efficiency. 

When concluding multi-lateral treaty, harmonization is achieved by introducing a single legal regime based on such a treaty. This treaty ensures high degree of harmonization of managing solutions of regional authorities. However, it is often hard to achieve a full-scale treaty, since such treaties are rather of a framework character. Adoption of programs of complex development of a particular European region seems important here. Based on the above program, conclusion of a multilateral CBC cooperation treaty for certain areas looks more optimal. It is natural that such treaties and conventions may specify a mechanism of reservations that allows the parties to take part in the CBC not fulfilling the duties reserved. 

Adoption of decisions on the CBC treaty and complex development program realization is a necessary component of the legal culture of realizing the regional policy in this sphere. According to the generally recognized principles and norms of international law, the state represented by its regional authorities and bodies that represent the interests of their territorial communities shall independently determine the institutional and procedural forms of actions specified in these local international acts. The problem in Ukraine is that the Law concerning the local self-governing prohibits the local self-governing bodies to delegate their authorities to the local self-governing associations and this widens the CBC capabilities from the domestic territorial community side. The institutional CBC crisis in Ukraine is also enhanced by the fact that on the intermediate level of public power the regional authorities represent the interests of territorial communities, while the executive entities are the state agents on the regional level. This creates additional difficulties in coherence of the policies of territorial communities in the CBC field. 

Therefore the efforts on agreeing the policies with the CBC in this triangle are coordinated via the network of public organizations and scientific institutions, recommendations of which not always enter the decisions of the state authorities and local self-governing bodies. These relatively independent specific analytical centers assist in codifying the rules and customs in the CBC sphere. Quite often just the public organizations
 become initiators of implementing the joint projects. However, the most efficient projects within the CBC framework could hardly be imagined without the active participation of the intermediate-level authorities of neighboring countries. Therefore, such projects, as a rule, require mainly an institutional support from authorities. 
PART THREE
14. The role of the member States, Regions and other local authorities in the formation and application of the community or international law and there attitude to this 
Ukraine is a member of the European Council and within the framework of the European Council law has to comply with international obligations resulted from the provisions of the European Council Statute and European Convention for the Protection of Human Rights and Fundamental Freedoms. Though formally the Constitutional Court is not practically related to the EHRC, when settling constitutional disputes it quite often refers to its precedent law. Thus, the decisions of the EHRC are a sorts of orienteer for the constitutional justice body when forming its own precedent law. 

Referring to the EHRC decisions concerning the cases “Nikula vs. Finland”, “Janowski vs. Poland” and so on, the Constitutional Court stated that the limits of acceptable information concerning officials and officers could be wider than those concerning common individuals. Therefore, if such persons act with no legal grounds, they must be ready for critical reaction from the society side. On this basis the CCU concluded that submission in the personal appeals to law enforcement body of information about possible violation of human rights by officials when fulfilling by the latter their functional duties does not pertain to protection from defamation (i.e. dissemination of information that besmirches the honor, dignity or business reputation) 
.

When applying the EHRC precedent law in its practice, the Constitutional Court must be careful because it protects the constitutional order of Ukraine. It may apply the EHRC decisions to the extent that does not contradict the fundamental constitutional values, especially the basic rights and freedoms warranted by the Constitution of Ukraine. However, when settling the problem of constitutional character of the laws, the Constitutional Court having found the gaps in the legal regulation may obey the precedent law of the European Court. Such decision of the Constitutional Court may be deemed the measure of individual character that makes ground for the revision of the decisions of courts according to the procedure of revision due to extraordinary circumstances (KAS, chapter 3 etc) and the general measure, since the law-maker is bound by the decisions of the Constitutional Court when adopting new laws or amending available ones.

15. Participation of the national States in the supranational or intergovernmental systems of integration (especially Mercosur and European Union) 

Considering participation of Ukraine in the supranational and/or intergovernmental systems of integration, the question arises about the volume of authorities of the state delegated to the higher level, i.e. to the supranational institutions. Quite recently the question arose about the amount of delegating the sovereign authorities of Ukraine to the Common Economical Space (CES), however, such delegating is specified quite abstractly – the Law concerning ratification of the Treaty on establishing CES specifies that Ukraine is under integration into this supranational institute within the framework specified by the Constitution. Thus, there exists a necessity to determine this delegation mechanism. 

The Constitutional Court defined the International Criminal Court as the institution that complements the national bodies of criminal justice. Its jurisdiction, contrary to that of the European Human Rights Court, is related to the initiative of not only the participating state but also to own initiative, when the state, under which jurisdiction the person is, suspected in committing a crime specified by the Statute, “does not want or is incapable to carry out investigation or duly initiate the criminal case”
. It is obvious that it would be difficult to the Constitutional Court of Ukraine to differentiate the notion of the principle of subsidiarity of law-protection institutions and that of the principle of complementarily of the public and power institutes. In particular, there is no characteristic of the collision between the provisions of art. 55 and those of section VIII of the Constitution, including art. 124 of the Constitution, that specify the legal protection system in Ukraine and organizational principles of justice in Ukraine, respectively. 

16. Procedural norms on the participation of the States to the ascendant and descendant phases for the elaboration and implementation of community or international law

The decisions of the European Court influence substantially the legal conscience of judges of general jurisdiction. The judges have to study European legal understanding and withdraw the dogmatic provision of impossibility for judges to create law that reflects the Soviet law heritage. According to art. 17 of the Law No. 3477-IV of 23.02.2006 
, the decision of the EHRC is a source of the law. 

Today the problem of provision of the EHRC decisions with official translation when using them by the general jurisdiction courts is an objective obstacle. The judges, when settling the case, may apply and refer to those EHRC decisions that are translated and printed in the official issues. In case of a lack of an official translation the judge may use the EHRC decision in the original language (art. 18 of the Law). Taking into account weak language skills of Ukrainian judges, it is difficult today to speak about the intense application of the EHRC precedent law. 

Direct action of the EHRC decision is a legal phenomenon that positively distinguishes the European system of human rights protection. According to art. 46 of the European Convention for the Protection of Human Rights and Fundamental Freedoms:

“1. High Contractual Parties undertake to fulfill the final decision of Court in any case in which they are the parties. 

2. The final decision of the Court shall be submitted to the Committee of Ministers that controls its execution”. 

First and foremost the EHRC influence is that the Court resolves to pay the applicant, i.e. specifies the amount of indemnification of the material and/or moral loss made by the state in connection with violation of basic rights protected by the Constitution as well as the judicial expenses. The amount of indemnification is specified in the resolution part of the EHRC decision. It is seen from the analysis of practice of determining the amount of “justified satisfaction” in some of the European Court decisions concerning the citizens of the Eastern Europe that such amount is much less than that for the other EC member states. In its decisions, The EHRC does not justify in detail the amount of indemnification and its legal position in the course of examining the case. The decisions of the court are executed within three months. If during this term the EHRC decision is not executed, the state pays a fine specified in this decision. The Committee of Ministers of the European Council reacts quite operatively to the facts of non-execution of the EHRC decisions. 

For instance, there appeared the problems related to the execution of the EHRC decision concerning the case “Sovtransavto-Holding vs. Ukraine”. The EHRC resolved to pay indemnification because the additional emission violated the applicant’s rights and Ukraine did not ensured the right to justified and honest judicial protection of violated rights. These problems concerned not only the problems of execution of decisions of individual character, in particular, loss indemnification. Therefore, the Committee of Ministers was obliged to react in a form of an intermediate resolution ResDH(2004)14
. 

In accordance with this decision, Ukraine was forced to execute it in the applicant’s restitutio in integrum part. This meant that the Supreme Court of Ukraine had to resume proceedings as the way of executing the decision of individual character. The Committee of Ministers positively reacted to the fact that the procedure of protesting the judicial decisions under surveillance was withdrawn as the privileged right, execution of which depends entirely on the discretional authorities of officials and impacts the legal determination and final character of the decisions of the courts: “withdrawal of the prosecutors’ authorities disputes the judicial decisions in the civil cases that entered into the force”. The Committee of Ministers treated the above withdrawal as an additional warranty of the judicial power independence. 

With the adoption of the Law concerning the fulfillment of decisions and the use of the practice of the EHRC
 and the normative and legal acts that develop its provisions, the legal regulation of the mechanism of interaction between the national and European system of protection of basic rights and freedoms will be achieved. In order to ensure the proper execution of the EHRC decision the brief content of this decision in Ukrainian translation must be published in the “Holos Ukrainy” and “Uriadovy Courier” newspapers. At the same time the full content of this decision will be disclosed for the legal community (i.e. judges, prosecutor’s offices, justice bodies, inner affairs authorities, security service organs, lawyers etc). The EHRC decisions will be executed not only using the measures of individual character aimed at eliminating the negative consequences of applicant’s rights violation, but also using the general measures with the aim to prevent the similar violations of the Constitution in future. 

І. Measures of individual character. In accordance with arts. 7 – 9 of the Law, the measures on paying indemnification to applicant should be taken within a 3-months term. The functions on ensuring the above indemnification shall be imposed onto the state execution service. The law specifies the additional warranty of a proper execution of the above payment – art. 3, part 2, of the Final provisions obliges the Cabinet of Ministers to foresee in the draft Budget Law the funds for executing the decisions of the EHRC. 

The above measure could be taken within the framework of the restitutio in integrum procedure and the measures specified in the Court decision on amicable settling. The Law does not specify an exclusive list of procedures within the framework of the restitutio in integrum procedure (art, 10). The only main ways of the restitutio in integrum procedure are specified: the repeated court examination of the case, including resumed proceedings, and the repeated case examination by the administrative authority. It is seen from the analysis of the Law that other additional measures should be foreseen by the EHRC according to the peculiarities of the case examined. To elucidate what additional measures of individual character should be taken, one has to take into account both the resolution and motivation parts of the EHRC decision. 

ІІ. Measures of general character are directed to bring legislation, judicial and administrative practices to the correspondence with the Convention and the EHRC precedent law. Such measures should be taken with the aim to ensure compliance of the state with the provisions of the Convention, violation of which is specified in the above decision, elimination of systematic shortages that make grounds for violation found by the Court, as well as elimination of the basis for submitting to the Court applications against Ukraine caused by the problem that was the subject of examination in the Court (art. 13 of the Law). 

An example of bringing the Ukrainian legislation to the compliance with the Convention and the EHRC precedent law is introduction of changes related to liquidation of the protest institute under surveillance that infringed the judicial power independence. The intermediate resolution ResDH(2004)14 of the Committee of Ministers stated that the necessary conditions for preventing the cases of the Convention violation are as follows: the primary training of judges and improvement of their qualification, including trainings on the Convention issues; imposition of efficient sanctions onto the officials and officers who in any way interfere or try to interfere the judicial proceedings; cancellation of the authority of prosecutors to dispute the decisions of the courts in civil cases that entered into force, encouraging the further development of training programs for judges, in particular, within the framework of cooperation with the EC bodies etc. Today the institutional problem is the lack of a balance between the procedural rights and duties in the criminal process of the prosecutorial and defensive parties for the benefit of the first one that complicates protection of rights of suspected, accused and defendant persons on the stages of pre-trial investigation and judicial examination. The problem is also the lack of the Administrative procedure code, which may specify the order of realizing the administrative procedures with the purpose to warrant basic rights and freedoms. It is obvious that their regulation in the Law concerning applications of citizens is not sufficient. 

Again, the Law does not specify an exclusive list of measures of the general character for executing the EHRC decisions. According to art. 13 of the Law, the following measures belong to the above ones directed to eliminate the system problem and its root cause specified in the decision:

a) Introduction of changes into the current legislation and the practice of its application. It should be kept in mind here that the provisions of the Convention can not be transformed in the national legislative system in such a way to reduce or narrow down the available amount and content of the rights and freedoms of the human and citizen (art. 22, parts 2, 3 of the Constitution of Ukraine and art. 53 of the Convention). 

b) Introduction of changes into the administrative practice. This is the most painful direction of Ukrainian efforts aimed at bringing the national legislation to the European standards of trusted and honest relationships with Ukrainian citizens. The main institutional principle of this should be the adoption of the Administrative procedure code and the Code of public (state and municipal) employees’ ethics. 

c) Provision of the legal expertise of draft laws. Involvement of legal community as the amicus curiae when developing draft laws is an important prerequisite of ensuring the law supremacy principle and exclusion of political expediency from the law-making process. 

d) Provision of professional training on the issues of studying the Convention and the practice of the Court for specialists dealing professionally with the application of law and keeping people arrested. Such activity must be of planned character. In particular, at the departments of law the studies on protection of human rights and precedent law of the EHRC are being successively introduced. It is necessary to ensure training judges when improving their qualification and, possibly, introduce an additional training for persons who pretend to be admitted as judges for the first time on the principles of precedent law, technique of interpreting of legal norms (the legal hermeneutics), technique of justification and motivation of judicial decisions etc. 

e) Other measures specified by the Committee of Ministers of the European Council. Dependent of the specific features of the particular case, the Committee of Ministers may specify application of other measures of general character. In particular, they may concern the order of financing the courts and the practice of paying awards to judges, state register and the order of disclosing the judicial decisions, elimination of illegal practice of settling disputes in courts between the same parties and concerning the same dispute (i.e. violation of the res judicata principle) an so on. 

Conclusion. Ukraine's achievements in implementation issues of the international acts on human rights and decisions of the European courts in its judicial system obviously cannot conceal the fact that the state has many problems of the internal (no citizens' right to constitutional complaints, examination of cases by magistrates, a low enforcement level of the ECHR's decisions, etc.) and external order (incomplete European integration, etc.) that affect the state of human rights in the country. These problems impose new challenges to the state, which can be successfully addressed only through in-depth integration of Ukraine into the global and European community. However, the analysis of this implementation gives rise to an optimistic approach to Ukraine's integration into the international and European legal space.
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