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3ATAJIBHI HEPEAYMOBMU INPABA HA 3BEPHEHHA 10 CYY
¥ CITPABAX ITPO BCTAHOBJIEHHA ®AKTIB, IO MAIOTHh IOPUINYHE
S3HAYEHH#, Y CIMEMHUX BITHOCHUHAX

GENERAL PRECONDITIONS OF THE RIGHT TO HAVE RECOURSE TO THE COURT
IN CASES OF LEGAL FACTS ESTABLISHING IN FAMILY RELATIONSHIP
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CraTTa npucesayeHa aHanidy cragii BigkpuTTS NpOBapKEHHS y CNpaBi NPO BCTAHOBMEHHS pakTy, O Mae lopuanyHe
3HayeHHs, Y CiMelHuX BiJHOCMHaX, 30Kpema, 3arafibHuM nepegymMoBaM npasa Ha 3BepHEHHS 4O Cydy B Takux crpaBax.
Tak, Nnpu BUPILLEHHI NUTaHHS NPO BIOKPUTTSA NPOBaKEHHS B 3a3HaYeHin KaTeropii cnpas cyaas nepesipse OTPUMaHHS
3asBHMKOM MepeayMoB Npasa Ha 3BepHEeHHS [0 CyAy 3a 3aXMCTOM Ta YMOB pearnisaLii npaBa Ha 3BepHEHHS A0 cyay 3a 3a-
XUCTOM. Y CBOIO Yepry, 3BepHeHHs 0cobu o cyay i3 3asiBO0 NPO BCTAHOBMEHHS LOPUANYHOMO (haKTy y NopsiaKy OKpemoro
NPOBaPKEHHS MAe MICTUTU 3ararnbHi Ta crneuianbHi NnepegymMoBy NpaBa Ha 3BEPHEHHS A0 Cyay 3a 3aXUCTOM.

KntouoBi cnoBa: okpeme NpoBapKeHHS, CnpaBu Npo BCTaHOBMEHHS (DakKTiB, O MaloTb OPUANYHE 3HAYEHHS, Y Ci-
MENHWUX BiAHOCWHAX, BiOKPUTTSA NPOBaAXXEHHS Y CMpaBi, 3aranbHi nepeaymMoBU NpaBa Ha 3BEPHEHHS [0 Cydy 3a 3aXVCTOM
y crpaBax npo BCTAHOBMIEHHS (DAKTIB, L0 MaloTb FOPUANYHE 3HAYEHHS, Y CIMEeMHUX BiGHOCUHAX, creLianbHi nepeaymMoBu
npasa Ha 3BEPHEHHS [0 Cydy 3a 3aXUCTOM Yy CrpaBax Mpo BCTaHOBMEHHS (YakTiB, WO MalTb IOpUAMYHE 3HAa4YEHHS, Y Ci-
MENHUX BigHOCUHAaX.

Cratbs NocBsILLEHa aHanu3y cTaguy OTKPbITUS NPOU3BOACTBA NO Aeny 00 ycTaHoBNeHUN (hakTa, MMEeoLLEero topuan-
4YecKoe 3Ha4YeHne, B CEMENHbIX OTHOLLEHMSAX, B YACTHOCTK, OOLWMM NpeanockisikaM npaea Ha obpalleHune B Cya B TaKuX
aenax. Tak, npu peLleHUn Bonpoca 06 OTKPbITUM NPOM3BOACTBA MO YKa3aHHOW KaTeropum Aen cyabs NpoBepsieT cobnto-
[OeHve 3asiBuTenemM Npeanockinok npaea Ha obpalleHne B Cyf 3a 3almUToN 1 YCNOBUIA peannaaumm npasa Ha obpalleHne
B CyZd 3a 3awuTon. B cBoto ovepeab, obpalleHve nuua B cyq ¢ 3asiBneHnem ob yCTaHOBNEHUM OPUANYECKOrO dhakTa B
nopsiake ocoboro Npou3BOACTBa AOMKHO codepxaTb obLme 1 cneuuanbHble NPeanochInku npasa Ha obpalleHne B cyn
3a 3aLlMTON.

KntoueBble cnoBa: ocoboe nNpon3BoACTBO, Aena 00 yCTaHOBMEHNM (DAKTOB, MMEIOLLMX HOPUANYECKOE 3HaYeHue, B
CEMEViHbIX OTHOLLEHUSIX, OTKPbITUE NPOM3BOACTBA MO Aeny, obLime Npeanockinky npaBa Ha obpalleHve B cya 3a 3aluu-
TOM Mo genam o6 ycTaHoBNeHUM PakToB, MMEKLLMX OPUANYECKOE 3HAYEHNE, B CEMENHbIX OTHOLLEHUSIX, CneLmnanbHble
npeanocbINkM NpaBa Ha obpalleHve B cya 3a 3awuTon no Aenam o6 yCcTaHOBNEHUM (DakToB, UMEIOLLMX opuanveckoe
3HaYeHne, B CEMENHbIX OTHOLLEHUSIX.

This article deals with the analysis of the opening stage of the proceeding on the legal facts establishing in family
relationship, in particular general preconditions of the right to have recourse to the court in such cases. Thus, deciding
whether to commence proceeding for this category of cases the judge checks the applicant’s compliance of preconditions
of the right to have recourse to the court for protection and the conditions to realize the right to have recourse to the court
for protection. In turn, the claim for legal fact establishment in the ex parte proceeding must contain general and special
preconditions of the right to have recourse to the court for protection.

Key words: ex parte proceeding, cases concerning establishment of legal facts in family relationship, opening of
the proceeding, general preconditions of the right to have recourse to the court for protection in cases of legal facts
establishing in family relationship, special conditions of the right to have recourse to the court for protection in cases of
legal facts establishing the in family relationship.
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Cepisa [TIPABO. Bunyck 33. Towm 1

AkTtyanbHicTh Temu. Came Jinine 3BepHEHHS 3asB-
HUKA JI0 CYAy i3 3asSBOIO PO BCTAHOBICHHS IOPUANIHO-
ro ¢akty y ciMeHHHX BIJIHOCHHAX HE CIPUYHHSE Oe3-
YMOBHE BIIIKPUTTS CY[UICIO TIPOBAJKCHHS Yy CIIpaBi Ta
MOYaTOK IUBUIBHOTO TIpoliecy. AJDKe Cyllis BiIKpUBA€E
MPOBAKEHHSI y CIpaBi JIMIIE TOMi, KOJU 3asABHHUKOM
JOTPUMAHO BCIX YMOB, YCTaHOBJICHHMX 3aKOHOM. To00-
TO CyJJs TepeBipse HasBHICTh y 3asBHUKA IpaBa Ha
3BEpHEHHS JI0 CyAy 3a 3aXUCTOM (NEpeAyMOBHU IpaBa
Ha 3BEPHEHHS JI0 CyAy 3a 3aXHCTOM) Ta JOTPUMAaHHS
HUM TOPSAKY 3MIACHEHHS IIpaBa HA 3BEPHEHHS 110 CYIY
(ymoBH peaimizaliii mpaBa Ha 3BEpHEHHS 10 CyIy 3a 3a-
XUCTOM).

JocmimpkeHas nepenyMoB IpaBa Ha 3BEPHEHHS IO
Cylly 3a 3aXHCTOM, 30Kpema, 3aiicHmmm B.B. Komapos,
A . Jlycnenuk, M.O. Himak, €.I". ITymxkap, C. 5. ®yp-
ca, M. 1. [redan Ta iH. OnHaK OLIBIIICTh HAYKOBIIiB-
MPOIECYaTiCTiB NPUAULUIN MIIBHY yBary INepeayMo-
BaM IIpaBa Ha 3BEPHEHHS O CyAy 3a 3aXHUCTOM caMe y
CIpaBax MO30BHOTO MPOBAIKEHHSI.

Meta wi€i cTaTTi — aHai3 3arajJbHUX MEPEIyMOB
IIpaBa Ha 3BEpHEHHS /IO CYIY 3a 3aXHCTOM Y CIIpaBax Ipo
BCTAHOBIICHHS (DaKTiB, 10 MAIOTh IOPUANIHE 3HAYCHHS,
y CIMEHHHX BiTHOCHHAX SIK CKJIQJIOBOI CIpaB OKPEMOTO
MIPOBAHKCHHS.

Buxisiag ocHoBHOro wmarepianay. Sk 3a3Havae
M.H. IlItedhan, BuMOra 0 CyIy IPO BiKPUTTS CIPaBU
OKPEMOT0 POBAJKEHHS Ma€ CBOi CKJIaI0B1 (€JIEeMEHTH ) —
ImpeaMeT, miacTaBy, 3micT. [Ipeamerom Bumoru € mpa-
BO Ha BCTAHOBJICHHS MEBHOTO IOPUANYHOTO (axty ado
IOPUIMYHOTO CTaHOBHUIA TPOMAaJsHUHA, MiJICTAaBOIO —
0o0cTaBHHHM, IO MATBEPIKYIOTh X HASBHICTh Y BiJI-
CYTHICTb, @ 3MICTOM — CyTh BUMOTH [1, c. 440].

Ha aymky C. 5. ®dypen, y cuiny ocobmuBocTel iH-
TEpeCy, IPO 3aXUCT SIKOTO IPOCHUTH 3aIBHUK B OKPEMOMY
MPOBAKEHHI, OT0 3asiBa HE MICTHTh MaTepiajbHO-TIpa-
BoBO1 BUMoru. CKIIalHUN XapakTep MO30BY, IKUI MO€E-
Hy€e B co0l SIK MpoIecyalibHi, TaK 1 MarepiajdbHi BUMO-
TH, JUIA 3asBH HE XapaKTepHUH. AJUKe CHip Mpo MpaBo
Cy0’€KTHUBHE HE € MIPEIMETOM CYI0BOTO PO3IIISAY CIIPaB
OKpPEMOT0 MPOBAKEHHS, & TOMY TOPSIOK PO3IVISY Ta-
KHX crpaB norpelye ocobauBoi mpouenypu hopmyBaH-
HSI CAMOCTIHHOTO BHIY IIPOBADKEHHS. 3asBa PO Oopy-
[ICHHS CIIPaBU € 3IIHCHEHHSM IPOLECYaTbHOTO TIpaBa
Ha 3BEPHEHHS JI0 CYy/y 3a 3aXUCTOM. AJie 0yJI0 6 moMmuII-
KOBHM HAaJaTH 3asiBi OKPEMOTO IIPOBAKEHHS CYTO TIPO-
[IeCyabHOTO XapakTepy, 3 OISy Ha BiJICYTHICTH Y 3a-
SIBI MaTepialbHO-TIPABOBUX PHC, PO3MISLAATH ii JIHIIIE 5K
3aci0 3aXHCTy MpolecyanbHoro inTepecy. Crpasmi, 3a-
sIBa HE MICTUTH Y c001 MaTepiaabHO-IIPAaBOBOI BUMOTH —
MUTaHHS PO MaTepiaiibHe cy0’€eKTHBHE MPaBO 3asBHU-
Ka B3arai He craBUThCs. OJHAK 3pO3yMiNO, IO «OXO-
POHIOBaHUH 3aKOHOM IHTEPEC)» 3asBHUKA, 32 3aXHUCTOM
SIKOTO BiH 3BEPHYBCS JI0 CYAY, Ma€ MaTepiaibHO-TIPaBO-
BMI BIATIHOK [2, ¢. 526-527].

Vr1iM, BHIaeThcs 3a HeoOXiJHE HAroJIOCHTH, IO
MIPEAMETOM CYTOBOTO 3aXHUCTY Y CIPaBax OKPEMOTO MPO-
BaJDKEHHS € SIK OXOPOHIOBaHI 3aKOHOM iHTEpECH, TakK i
HEOCIIOPIOBaHI Cy0 €KTHBHI ITpaBa 3asBHUKA. Xo4a, Jii-
CHO, y CIIpaBax NpO BCTAHOBJICHHS ()aKTiB, 110 MAKOTh
IOpUIMYHE 3HAYCHHA, Y CIMEHHHUX BiJTHOCHHAX MpenMe-

TOM CYJOBOTO 3aXUCTy Oyne BiANOBITHHI OXOPOHIOBA-
HU 3aKoHOM iHTepec [3, c. 109-110].

Kpim Toro, 3rigno 3 4. 1 c1. 18 CK VYkpainu, koxeH
YYaCHHK CIMEHHMX BIJTHOCHH, SIKHiA focsr 14 pokiB, Mae
IpaBo Ha Oe3MocepeHe 3BEPHEHHS J0 CYAy 3a 3aXHUC-
TOM CBOTO TIpaBa abo iHTepecy.

TakuMYNHOM,3aKOHOIABEIIb BU3HAYMBMaTePiaIbHO-
MIPaBOBUIl XapakTep OXOPOHIOBAHOTO 3aKOHOM iHTEp-
ecy. Sk HacmioK, BiZICYTHSI HEOOX1THICTh CTABUTH TIiJ1
CYMHIB Has{BHICTh MaTepialbHOI Ta NpOLECyaTbHOI
MPaBOBUX BUMOT y 3asfBi y CIpaBax OKPEMOTO MpO-
Ba/UKCHHS, Y TOMY YHCIIi ClpaBax MpO BCTaHOBJICHHS
¢dakTiB, 10 MAIOTh IOPUAMYHE 3HAYEHHS, Y CIMEHHHX
BITHOCHHAX.

Sk 3a3HAYANOCh BUINE, BUPINIYIOYH MHTAHHS PO
BIJIKPUTTS MPOBAKEHHS Y CIpaBi abo Mpo BiIMOBY Y
BIJIKPUTTI MPOBA/DKEHHS Y CIIPaBi, Cy[UIs, 30KpeMa, Iie-
peBipsie HasIBHICTh Y 3asBHUKA IpaBa HA 3BEPHEHHS [0
CyIy 3a 3aXHCTOM: TICPEIYMOBH IIpaBa Ha 3BEPHEHHS 710
CyIly 32 3aXHUCTOM.

VYbagaeThcsi, M0 MEpPeyMOBH MpaBa Ha 3BEPHEHHS
JIO CyIly 3@ 3aXHCTOM — II€ CYKYyITHICTh 0OCTaBWH, ycTa-
HOBJICHHX 3aKOHOM, HasiBHICTh 200 BiICyTHICTh SKHX 3Y-
MOBITIO€ BAHMKHEHHS B 0COOU BiJITIOBITHOTO MpaBa.

YyeHi-npouecyaiicTd HaBOAATh PI3HOMAHITHY KJia-
cU(]iKaIiio IepeTyMOB IIpaBa Ha 3BEPHEHHSI JI0 CYIy 32
3axuctoM. OJIHI BUIUISIFOTH TIEPEAYMOBH CyO’ €KTHBHI,
SIK1 TIOB’s13aH1 3 0C000I0 3asiBHUKA, Ta 00’ €KTUBHI, SIKI HE
3aJIeXkaTh Bl 0COOM 3asBHUKA, 1 3 HASBHICTIO YU BiJICYT-
HICTIO SKHMX 3aKOH TIOB’S3y€ MOXIIMBICT Mpe’ IBICHHS
KOHKPETHOTO ITO30BY. Y CBOIO Uepry, 00’ €KTUBHI Iiepey-
MOBH TOAUISIOTHCS Ha MTO3UTHBHI (0OCTaBUHMU, SIKi TOBH-
HH1 iCHYBaTH 15 TOTO, 11100 3as1Ba Oyia mpuiiHATa) Ta He-
raruBHi (00CTaBUHMU, IKUX HE Mae OyTH) [4, cT. 368-369].
[H11 — 3aranpHi (K1 CTOCYIOTBCS BCIX KaTeropii crpas)
Ta cHemiaibHi (IepeIyMOBU IIpaBa Ha 3BEPHEHHS [0
CyIly 3a 3aXHUCTOM JUISI OKPEMHUX KaTeropiit crpas) [5].

Maroun 3a MeTy HAHOUIBII IMOBHO OXOIMUTH Iie-
peIyMOBH TpaBa Ha 3BEPHEHHS JI0 CyAy 32 3aXHCTOM
y chpaBax OKPEMOTO MpPOBA/KCHHS, 30KpEeMa, IIpo
BCTAHOBJICHHS (DaKTiB, 110 MalOTh IOPUIMYHE 3HAYCH-
Hf, Y CIMEHHUX BIJIHOCHMHAX, BUJAETHCH 3a JOIIbHE
00’eaHaTH BUINECHABeAeHY Kiacudikanito. Takum 4u-
HOM, 3B€pHEHHS 0COOU PO BCTAHOBIIEHHS IOPUAUYHO-
ro ¢akTy B cimMeiiHuX BiiHOCHHAX (1. 1. 1,2, 4, 5 4. 1
cT. 256 LIIK Ykpainu Ta iH.) Ma€ MICTUTH 3arajibHi Ta
CHeIianpHi MepeyMOBH IIPaBa Ha 3BEPHEHHS 1O CYIY
3a 3aXKMCTOM, SIK 1 B YCIX IHIIMX CIIpaBax IMpo BCTAHOB-
JICHHS TEBHOTO IOPHINYHOTO (PAKTy B MOPSIKY OKpe-
MOTO TIPOBAKCHHSI.

OTxe, 3aranbHi 00’ €KTUBHI MO3UTHBHI TEPEIYMOBH
MpaBa Ha 3BEPHEHHS JIO Cydy 3a 3aXHCTOM Yy CIpaBax
OKPEMOT0 TPOBAKEHHS, 30KpeMa, CIpaBax IMpo BCTa-
HOBJICHHS (DAKTiB, 10 MAalOTh IOPUAWYHE 3HAUYCHHS, Y
ciMEHHMX BiIHOCUHAX:

1. HuBibHa ropucaukis (MigBigoMuicTn)

BinmosinHo 10 ct. 124 Konctutymii Ykpainu, ropuc-
JIUKITIS CyIiB TOMIMPIOETHCS Ha BCl MPaBOBITHOCHHH,
[0 BUHUKAIOTh Y JICPIKaBi.

3rigHo 3 pimeHHsM Koncrutyniiinoro Cymy Ykpai-
Hu Big 07 TpaBHs 2002 p., OJI0KEHHS PO TOMIHPSHHS
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FOPUCIUKINIT Cy/TiB Ha BCI IPABOBIHOCHHH, 1110 BUHUKA-
I0Th Y JIepKaBi, 03Ha4ae, mo 10 ropucauknii Konerury-
niiHoro Cyny YkpaiHu Ta CyliB 3arajbHOi FOPUCIUKIIIT
HAJICKUTh, BIJMOBIHO, /10 1X TOBHOBAKEHB, BUPIIICHHSI
MUTaHb, 10 MAFOTh NIPABOBHUI XapakTep.

VY Toit xe wac y pimenni Koncrurymiiinoro Cymy
VYxpainu Big 09 mumnast 2002 p. 3a3Ha4€HO, 110 TOT0KEH-
Hs 4. 2 cT. 124 KoncTturyuii Ykpainu moao nomupeHHs
FOPUCIUKIIT Cy/IiB Ha BCi MPABOBIAHOCHHM, 1110 BUHUKA-
I0Th y JepKaBi, B aCMeKTI KOHCTUTYLIHHOTO 3BEpHEHHS
HEOOX1THO PO3YMITH TaK, III0 TIPaBO 0COOH (TPOMaJISTHU-
Ha YKpalHu, iHO3eMIs, 0coOu 0e3 rpoMaTHCTBa, FOpH-
JUYHOT 0cOOM) HA 3BEPHEHHS JI0 CyIy 3a BHUPIIICHHIM
CTIIOpy He MOKe OyTH OOMEXEeHE 3aKOHOM, 1HIIIMMHU HOP-
MaTHUBHO-TIPABOBHMH aKTaMH.

Opnak, Hanpukian, y ct. 258 LIIK Vkpainu nepen-
0a4yeHo, 10 B 3asBi PO BCTAHOBIICHHS (aKTy, IO Mae
IOpUIMYHE 3HAYCHHS, TOBHHHO OyTH 3a3Ha4Y€HO, 30Kpe-
Ma, TIPUYMHUA HEMOXKIIUBOCTI OllepKaHHs a00 BiJHOB-
JIGHHSI JIOKYMEHTIB, 10 MOCBITYYIOTh 1Ieil (akt. A 110
3asBU JONAIOTHCS JOKA3H, IO MiITBEPIKYIOTh BHKJIA-
JICH] B 3asBi OOCTaBUHM, 1 JIOBIJIKA PO HEMOXKIIUBICTh
BiJTHOBIICHHSI BTPaY€HUX TOKyMeHTiB. ToOTO, K 3a3Ha-
yaetbes B JIucti Bepxosroro Cyny Vkpainu Bin 01 ciu-
Hs 2012 p. (CynoBa npakTrka po3misiay ClipaB Ipo BCTa-
HOBIICHHS (DaKTiB, 10 MAKOTh IOPUIWYHE 3HAYCHHS),
3asBHUK 3000B’s3aHUN Tepe]] MOAAHHSIM TaKOi 3asBH
3BEpHYTHUCS JI0 BIJMOBIHUX OpraHizaliil 3a ojepiKaH-
HSIM JIOKyMEHTa, SIKUH TOCBiT4yBaB OM Takuil (axT, ane
oMy B 1[bOMY OYIIO BiZIMOBIIEHO 13 3a3HaU€HHSIM TpH-
YUH BiIMOBH (BiICYTHICTh apXiBy, BIZICYTHICTb 3aIlHCy B
aKTax [UBLIEHOTO CTaHy TOIIO).

SIK HacmiJIOK, BUHUKAE MMHATAHHS: YU BIIIIOBIIAIOTH
MPaBOBI MPUIHKCH, 3aKkpiticHi y cT. 258 LITK VYkpainu,
nojioxkeHHsM cT. 124 Koncrutyii Ykpaiau?

I3 nporo mpuBomy B [IpaBOBHX MO3MUINISAX, BUCIOB-
JICHUX CYJOBOIO KOJIETi€I0 B LMBIIBHHUX cIipaBax Bep-
xoBHOro Cyny YkpaiHu B 3B’SI3Ky 3 aHAJII30M MPUYUH
Meperisily CyAOBUX pillleHb Yy IMBUIBHUX CHpaBax Y
1996 p., 3a3HayeHo, mo BigHeceHHs cT. 124 KoHcTu-
Tyuii YkpaiHu 10 IOpPUCAMKINI CyAiB yciX MpaBOBiAHO-
CHH, 110 BUHHUKAIOTh y JIEP)KaBi, O3Hayae HacamImepes,
IO MPOBAHKECHHS B MOPSIKY HUBUIBHOTO CYIOYHHCTBA
3IIACHIOETHCS TI0 BCIX BUMOTaX, SIKi HE € MPEMETOM 1H-
IIOTO CYJIOYMHCTBA, Ta 1[0 came Mo co0i HeToepIKaHHSI
ICHYIOUOTO MOPSIIKY TOIEPETHHOTO CYIOBOTO PO3IIIAY
JICSIKUX CITOpPIB HE MOXe OyTH TIiJICTABOXO JUIS TT030aB-
JICHHS TIpaBa Ha Cy0BU 3axucT. Pa3zom i3 TiM, 11l moso-
skeHHs KOHCTHTYIIT He 3BIIBHSIOTH 3alliKaBICHUX OCi0
BiJl 000B’A3Ky 3BEpHECHHS 32 BHUPIIICHHAM IHUTaHb 10
KOMITETEHTHOTO OpTaHy.

Bumenasenena nosunis Bepxosnoro Cyny Ykpainu
BHUJAETHCSA LIJIKOM YMOTHMBOBAaHOIO i OOIPYHTOBaHOIO.
Crpaspi, JumIe 3a HassBHOCTI BiTMOBH KOMIIETEHTHOTO
OpraHy B OCOOM 3’SBISIETbCS HEOOXITHICTh 3MIHCHUTH
CBOE IIPaBO Ha 3BEPHEHHS J0 CYyIy 3a 3aXHUCTOM, JI0 IIbO-
IO MOMEHTY ii OXOPOHIOBaHHH 3aKOHOM 1HTEpPEC MOXKE
OyTH 3aJI0BOJICHHUH 11032 MEKaMH LIUBIJIBHOTO MPOIIECY.

OTxe, MiABIOMUICTD CHpaB CyAy IUBLIBHOI IOpHC-
JUKIIT — 1le BU3HAYCHa 3aKOHOM CYKYIHICTH IMOBHO-
BaXXCHb CYyAIB IMBUIBHOI FOPUCAMKINI IIOAO PO3TIALY

cnpaB, BigHeceHUX 1o ix kommereHmii (ct. 15 LK
VYkpainn).

VYV u. 4. 1,3 cr. 15 HIIK Ykpainu nependadeHo, mo
CyZIU PO3IVISIAIOTH Y MOPSAKY HUBLIBHOTO CYI0YHMHCTBA
CIpaBH MIONO 3aXUCTy IOPYHNICHUX, HEBH3HAHUX a00
OCTIOPIOBAHMX IPaB, CBOOOJ UM 1IHTEPECIB, IO BUHUKA-
I0Th, 30KpeMa, 13 CIMCHHHUX BIJIHOCHH, Y TOMY YHCIl Y
TIOPSIIKY OKPEMOTO TIPOBAKCHHSI.

Kpim Toro, y 4. 3 ct. 51 Koncrurynii Ykpainn 3axpi-
TUICHO, IO CiM Sl OXOPOHSETHCS ACPIKABOIO, BIJIIOBIIHO,
TaKa OXOPOHA 3/1IHCHIOETHCS CyAaMH, B TOMY YHCIIi IIIS-
XOM BCTaHOBJICHHA (DaKTiB, 110 MalOTh FOPUIUYHE 3HA-
YEHHS, y CIMEHHHX BITHOCHHAX.

Bapro Takox 3a3HaYUTH, 0 HEAOTPHUMAHHS PO3IILs-
IyBaHOI MEPEIyMOBH IpaBa Ha 3BEPHEHHS 10 CYIy 3a
3aXHCTOM, 30KpeMa, y CIpaBax PO BCTAHOBICHHS (aK-
TiB, 1[0 MAIOTh IOPUINYHE 3HAYCHHS, Y CIMEHHUX BiJHO-
CHHAX Ma€ HaCIIiJIKOM ITOCTAHOBJIICHHS CYHLJICIO YXBaJX
PO BIIMOBY y BIJIKPHUTTI MPOBa/PKEHHS B TaKiil cripasi
Ha migcTai m.1 4. 2 ct. 122 LIIK Ykpainn.

2. IIpaBoBuii XapakTep BUMOI'H

Jloci TpuBaroTh AUCKYCii UM BapTO MPABOBHIM XapaK-
Tep BUMOTH BH3HAYaTH AK MEPEIyMOBY IIpaBa Ha 3Bep-
HEeHHsI J10 cyay 3a 3axuctoM. Tak, C.O. IBaHOBa BBaxae,
0 HE MiAJSraloTh PO3MISAAY B Cydi BUMOTH, SIKI HE
HOCSATH IIPABOBOTO XapakTepy, SKi HE MiUIArafoTh 3a-
XUCTY B CyJi, a TAKOXK B IHIIOMY TTOpsAAKyY [6, ¢. 1]. Ha-
tomicte M.H. Illtedan 3a3Hauae, mo 3°ACyBaHHS, YU €
Tpe’ sIBIICHa BUMOTa IPaBOBOIO — CKJIAI0BA TIPABOCYS
1 BCTAHOBITIOETHCSI B CYIOBOMY 3aCiJlaHHI TIPU PO3IIISI
CIpaBH IO CYTi, a HE MPU NPUIHATTI 3as1BU A0 MPOBa-
JokeHHs. KpiMm Toro, HasiBHICTh MPaBOBOTO XapakTepy y
BHMO31 OXOIUTIOETHCS MiJBIAOMUICTIO Cyly CIpaB, IO €
CaMOCTIHHOK YMOBOIO, OCKIJIBKH TUIbKH TaKi BUMOTH,
BiamoBijgHO A0 1. 1. u. 2 ct. 122 IITK Ykpainu, mimmsra-
I0Th PO3DIIAIOBI B cynax [1, c. 338].

3 poro npuBoay O.C. CHiieBUY yKa3ye, 10 [IHB1JIb-
HUH Tporiec — 1ie popMa 3axXKUCTy MaTepialbHOTO IMpa-
Ba. BiH He MOXe iICHyBaTH caMOCTIHHO O€3BIJIHOCHO JI0
MarepialbHOTO MPaBa, a ICHY€ JIUIIIE B TICHOMY 3B’sI3KY
3 HUM Ta MMOKJIMKAHWH IPUMYCOBO 3aXHUIIATH 1€ TIPaBO.
VY 3B’513Ky 3 IIMM, 3aXHCTY 3a JIOTIOMOTOFO Mepe10a4eHo-
T'0 3aKOHOM CIOCO0y MiISATal0Th JIUIIE Ti TpaBa, MOX-
TUBICTh ICHYBaHHS SIKUX TiependadeHa MarepiaJbHUM
3aKOHOJIABCTBOM. BiJICYyTHICTh 3aKpilsieHHsS B Marepi-
aJbHOMY 3aKOHI IIEBHOTO a0CTPaKTHOIO Mpasa ado crio-
co0y Horo 3aXucTy, 00paHoro 0co00k0, TOBUHHA TATHY-
TH BIZCYTHICTH IpaBa Ha MPOIEC IIOAO0 HOTO 3aXHCTY.
B iHIIOMY pa3i BUHUKA€E CUTYaIlisl, KOJH MaTepiaibHUH
3aKOH HaBITh TCOPETUYHO HE Tiepeadayae MOXKIUBOCTI
ICHYBaHHS TICBHHX MarepiajbHUX IPaBOBIIHOCHH, a
MpoIeCyaIbHUN 3aKOH Tependavyae mpaBo Ha MpoIiec Mo
criopax, 1m0 HiOMTO BHHUKAIOThH 13 TaKWX MPaBOBIIHO-
CHH; MaTepiaJbHUI 3aKOH B3aralli He mependadae icHy-
BaHHS IIEBHOTO MaTepialbHOTO MpaBa 0COOH, a Mpole-
CyaJbHUN 3aKOH Hazae 0c001 MOXKIIUBICTD 3aXUIIATH 1€
mpaBo B cyail. besyMoBHO, 110 Takuii poLeCc 3 camMoro
MoYaTKy Mo30aBieHUI Oy/Ib-IKOr0 3MICTy [0, ¢. 2].

Bumienaseniena To4uka 30py HayKOBIISI BUIAETHCS 00-
TPYHTOBAHOIO 3 €IMHHUM 3ayBa)KCHHSM, IO Ma€ HTHUCS
HE JIMIIE PO MarepiajbHe MpaBo, a i OXOPOHIOBAHHMA
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3aKOHOM IHTEpeC, SKHH, SK 3a3HAYaNoCs BUIIE, TAKOX
MIAJISTae 3aXUCTY B YCTAHOBICHOMY 3aKOHOM TOPSIIKY.

Takok BapTO 3ayBa)KUTH, IO 3aXHCT BUMOT 3asB-
HUKIB Yy CITpaBax MpO BCTAHOBJICHHS (DaKTIB, 110 MAIOTh
IOPUINYHE 3HAYCHHS, y CIMEHHUX BITHOCHHAX Oe3moce-
penubo 3akpimieHo y CK Yipainu ta LIIK Ykpainn, sk
HACJIIJIOK, TaKi BUMOTH € 3aBiJIOMO ITPaBOBUMHU.

[epenik mincTaB A7 BIAMOBH Yy BiIAKPHUTTI MpOBa-
JOKEHHS 3aKpilJIeHni 3akoHoAaBLeM y 4. 2 ct. 122 [IIK
VYkpainu Ta € BUuYeprHUM. Taka miacTaBa, SIK BiACYT-
HICTh IIPABOBOTO XapaKTepy BUMOTH Y BKa3aHOMY Iepe-
JIIKY BIJICYTHsI, THM HE MEHII, Y BHIIAJKy BiJICYyTHOCTI
PO3IISITyBaHOI MEpeIyMOBH IpaBa Ha 3BEPHEHHS JI0
CyIly 32 3aXHCTOM Y 3asBi IIPO BCTAHOBIICHHS (PAKTY, IO
Ma€ IOpUINYHE 3HAUCHHSI, Y CIMCHHHUX BiTHOCHHAX (Ta i
y OyIb-sIKill 1HIIIH) BUIAETHCS, IO CyJI HaJlaHa MOXK-
JIUBICTH TIOCTAHOBUTH yXBaJly MPO BiJMOBY Y BiJIKPHT-
Ti IPOBAPKEHHS y Takii crmpaBi Ha mifctasi m. 1 4. 2
ct. 122 TTIK Ykpainu.

3arasnbHi 00’€KTHBHI HETaTUBHI MEPeAyMOBHU IpaBa
HAa 3BEPHEHHS JI0 Cy/y 3a 3aXHCTOM:

1. BigcyTHicTh criopy nmpo npaso

BaxmmBo HaroiocuTH, IO OKpeMe NpPOBaKCHHS
He OescripHe, a/pke B MeKax TaKOro MPOBAJKCHHS JI0-
MyCKA€ETRCS CIIIp, ajie JIWIIe Crip mpo (akT. 3arikasie-
Hi ocoOm (iXHI TIPEJCTaBHUKH) MOXYTh 3alepedyBaTH
ICHYBaHHSI IOPHUANYHOTO (DAKTY, OCIOPIOBATH JOKAa3H,
MO/IaHi 3asBHUKOM Y CHpaBi IIPO BCTAHOBJICHHS JaHOTO
(bakty, 110 Ma€ OpUANYHE 3HA4YCHHS [7, ¢. 374].

Xoua cyaM He 3aBXKIU JOTPUMYIOThCS BHUIIEHABE-
JEHOTO TOIVIAAY, SIK HACHiZOK, Y MOPSAKY I1030BHOTO
MIPOBAKEHHSI PO3IIISAAIOTHCS CIIPaBU OKPEMOTO MTPOBa-
mxenHs. Hampuknan, y pimenni CynoBoi manaTta y -
BUTBHUX CIIPaBaXx amelIiHHOTO CyIy 3aKkapnaTchKoi 00-
nacTi Big 02 kBiTHs 2013 p. 3a3Ha4€HO, 1110 TIPH PO3TIISI
CIpaBy CyJI Iepiioi iHCTaHIIii He BpaxyBas, 1mo Ocoba 3
3arepevyBaB POTH 3370BoJIeHHs 3asiBH Ocolu 2.

Otxe, SIK yKa3yeThesl B pilieHHi cyny, Mix Ocoboro
2 ta Oco0010 3 BUHMK CHip MO0 BCTAHOBJICHHS (DaKTy
MIPOKHUBAHHS OJIHIEIO CIM €10 YONIOBIKA Ta JKIHKM 0e3 pe-
ectpauii nunody. Tomy pilieHHS Y>KTOpOACHKOTO MiCh-
KpaifonHoro cyny Bia 12 rpyaus 2012 p. 6ys0 ckacoBaHo,
a 3asBy Ocobu 1 B inTepecax Ocobu 2 mpo BCTAHOB-
JIieHHs1 (DaKTy MPOXKUBAHHS OJHIED CIM €0 YOJIOBIKA Ta
KIHKM 0e3 peecTpallii N0y 3aiuimiy 6e3 po3risy,
O3’ ICHUBIIIH 3aiHTEPECOBAHUM 0CO0aM, 1110 BOHH MaIOTh
MIPaBO TOIATH TI030B Ha 3arallbHUX ITijicTaBax [8].

Kpim toro, BapTo 3a3Ha4MTH, 1110, BiIMOBIIHO JI0 4. 6
ct. 235 HIIK VYkpainu, sKIo mj 9ac po3risiLy CpaBy
B MOPSAJKY OKPEMOTO MPOBAKEHHSI BUHUKAE CIIIp TPO
MIPaBo, AKHii BUPILIYETHCS B TIOPSIKY IO30BHOTO MTPOBA-
JUKCHHSI, CyJl 3aJIMIIAae 3asBy 0€3 po3misily 1 po3’ICHIOE
3aiHTEepecOBaHUM 0co0aM, 110 BOHM MAlOTh MPaBO IO-
JIaTH [T030B Ha 3araJbHUX ITi/ICTaBaX.

ToOto, y 4. 6 ct. 235 IITK pralHI/I WIETHCS PO BU-
HUKHCHHS CIIOPY BXKE MICIS BIIKPUTTS IPOBAKECHHS Yy
cripaBi. YTiM, 3aJMIIeHHs 3asBU 03 po3nsiLy — 1e Gop-
Ma 3aKiHYEHHS PO3MIsAy HMBIIBHOI cripaBu 0e3 yxBa-
JICHHS CY[OBOTO DIiIICHHS Y 3B’SI3Ky i3 BHHUKHCHHSIM
00CTaBUH, SKi MEPEHIKOPKAIOTh PO3MIALY CIpaBH, ajie
MOXYTb OyTH yCyHEHi B MailOyTHbOMYy [4, c. 575].

A 3rigHO 3 4. 2 ct. 207 LIIK VYkpainu, ocoba, 3asBy
SIKOT 3aJTUIIIEHO 0€3 PO3IIS Y, MiCHA YCYHEHHS YMOB, 110
Oynu MiACTaBOIO JUIS 3ajIMILEHHS 3asBU 0€3 po3Isny,
Ma€ MpaBo 3BEPHYTHCSA J0 CyLy OBTOPHO.

3 mpOro MpUBOAY BUAAETHCS 3a HEOOXiTHE 3a3Ha-
YHUTH, IO B pa3i BUHUKHEHHS CIIOpPY IIPO IPaBo ocoda
1M030aBJIeHa MOKITUBOCTI TIOBTOPHO 3BEPHYTHUCS JI0 CYIY
13 TIEFO K CaMOI0 3asBOKO B MOPSAKY OKPEMOTO IpOBa-
JUKCHHS, OCKIJIbKU Taka 00CTaBHHA HE MOXe OyTH yCy-
HeHa y MaiOyTHbOMY. OTKe, y TaKOMY BHIIAJKY HEO0O-
X1JTHO 3aKpUBAaTH NMPOBA/HKCHHS y CIpaBi, a BiANOBIAHI
3minu ciif BHectu a0 LIIK Ykpainu.

Inme nuTanHHsA, KO Ofpa3y B caMiif 3asBi BOada-
€THCS CIIp MPO MPaBO Ta MPOBAKEHHS y CIpaBi LIe HE
BigkpuTo. BiamosigHo mo m. 3 Iloctanosu Ilnenymy
BepxoBroro Cyny Ykpaiam «lIpo cymoBy NpakTHKy B
CIpaBax PO BCTAHOBJICHHS (PAKTIB, IO MAlOTh IOPH-
JIUYHEe 3HadeHHs» Bix 31 Oepesns 1995 p. Ne 5 (mami —
[Tocranosa [lnenymy BepxoBHoro Cyny VYkpaiau Bij
31 Gepesnst 1995 p. Ne 5), y TOMy pasi, ko 6y;1e BU-
SIBIICHO, 110 BCTAHOBIICHHSI TT1/IB1IOMYOTO CynoBi (hakTy
OB’ sI3aHe 3 BI/IpIHIeHHSIM CIIOpPY PO MPaBo, CyJ1 BiIMOB-
nsi€ B HpI/II/IHﬂTTl 3asiBH JI0 PO3IVISILY B OKPEMOMY TpO-
BajpkeHHi. ToOTo y TaKOMY BHIAJIKy CY/IA TOCTAHOBJIsE
yXBaly PO BiIMOBY y BIIKPHUTTI IPOBaKeHHs. Takuit
MPaBOBHH HPUITHC TaKOXK Ma€e OyTH BHECCHUH 3aKOHO-
JIABIIEM [0 3araJlbHUX MTOJI0KEHb OKPEMOTO IPOBAIKEH-
us LIIK Ykpaian.

2. BiacyTHicThb pilenHst a6o yxBaJjiu cy1y npo Bia-
MOBY Y BiIKpPUTTI NpoBasKeHHs 200 3aKPUTTH NMPO-
BaJ’KeHHsl y cIpaBi, ki HA0pa/Ju 3aKOHHOI CHJIH, Y
cnpasi TOro camoro 3asiBHUKA, PO TOW caMuii mpej-
MeT i 3 THX caMuX HiJcTaB

ToOTO #ineThcs Mpo BiICYTHICTH TOTOKHOTO PIILICHHS
Cydy UM YXBaJM y BHU3HAuUEHIH CpaBi MpoO BCTAHOBIICHHS
(akTy, 1110 Ma€ IOpUANYHE 3HAYCHHS, Y CIMEHHHUX BiJHOCH-
Hax. M.O. Himak Bkazye, 110 TOTOXKHICTH B OKPEMOMY IIpO-
Ba/DKCHHI O3HAYAE CITIBIAIIHHS 3asIBHUKA, 3a1HTEPECOBAHIX
0ci0, ipeaIMeTY, MiJICTaBH Ta 3MicTy BUMorH [9, c. 50].

[Ipote BUaaeThCs 3a HEOOXiJHE HE TOTOMUTHCS 3
HABEJICHOKD BUIIIE TOYKOK 30pY, OCKIJIBKH y CIpaBax
OKPEMOTO TPOBAIKCHHS JIJIsl BU3HAHHS PIIICHHS CYIY
M yXBaJU TOTOXKHUMHU y CIIPaBi JOCTATHBO 30iry JuIie
3asBHUKA, IPEAMETY, MiJJCTaBU Ta 3MiCTy BUMOTH. Take
TBEPIUKEHHS1 00YMOBJIEHE THM, 1110 3MiHa 3aiHTepecoBa-
HUX 0Ci0 y cIpaBi 3a HAABHOCTI TOTO CaMOTO 3asiBHUKA,
MpeAMETY, MMiJCTaBU Ta 3MICTy BUMOTH HE TPU3BEAC 110
YXBaJICHHS 1HIIOTO PINICHHS 1O CYTi CrpaBH. AJiKe 3a-
IHTEpECOBaHI 0COOM y CITPaBax OKPEMOTO MPOBAKCHHS
Ha/IUJIeH] 0COOJIMBAM TIPABOBHM CTAaTyCOM: iXHS pOJib,
SIK 3a3HAYAI0Th HAYKOBIII, ITOJISITA€ B CIIPUSTHHI HAJICKHO-
MYy PO3IJIsIly ¥ BUPIILICHHIO CIIPaBH 100 BCTAHOBIICHHS
MEBHOTO IOPUANYHOTO (PAKTy, MiATBEPPKCHHI BiICYT-
HOCTI CIIOpY TPO TPaBo.

Kpim toro, Binnosinxo a0 1. 5 [Toctanosu I[lnenymy
Bepxosnoro Cyny Ykpainu Big 31 6epesns 1995 p. Ne 5,
JUTst 3a0€3MeYeHHs IPaBUIIBHOTO 1 CBOEYACHOTO PO3IIIs-
Iy CIpaB PO BCTAHOBICHHS ()aKTiB, IO MAIOTh IOPH-
JIUYHE 3HAYCHHS, Y KOXKHIN CrpaBi Micis 11 MOpyIIeHHS
cynisi 3000B’s3aHAN MPOBECTH MIATOTOBYI Iil, Mepe-
Oaueni ctr. 143 IIIK, 30kpema, 3’sicyBaTH, ki (i3ndHi
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0co0u i opraHizarii MOXKyTb OyTH 3aiHTEpPECOBaH1 y BH-
pINICHH] JJaHOT CHPaBH 1 MiJUIATal0Th BUKJIHKY B CYyJIO-
Be 3aciganHs. TakuM YHHOM, B OKPEMOMY IIPOBaKEH-
HI mepejdadyeHa aKTHBHA POJb CYIy, & 3aiHTEpeCcOBaHA
ocoba Moke OpaTé yJacTb y pO3IIIsi CIIPaBH OKPEMOTO
MIPOBaKEHHsI 00 3 BIACHOT iHIIIaTHBH, a00 3 iHiIiaTH-
BHU cyny. OTxe, 3aly4eHHs 0COOH SIK 3aiHTEPECOBAHOT Y
CIpaBax OKPEMOIo MPOBAHKEHHS, 30KpemMa, y CrpaBax
PO BCTAHOBJICHHS (DAKTiB, IO MAIOTh IOPUIMYHE 3HA-
YEHHSI, y CIMEHHUX BITHOCHHAX — I1€ 00OB 30K Cyay, Y
pa3i HeHaJIeKHOTO BUKOHAHHSI SIKOTO BiAMIOBITHE PillIeH-
HS Cyly MiAJISTae CKacyBaHHIO. Y TOH jKe 9ac 3asiBHUK
HE Ma€ IpaBa 3BEPHYTHCS J0 CYIy i3 TOTOKHOIO 3asIBOIO,
3a3HAYMBIIH 1HITUX 3aIHTEPECOBAHUX OCI0.

TaknuMm 9uHOM, Taka IepeayMOBa MpaBa Ha 3BEPHEH-
HS 10 CYIy 3@ 3aXHCTOM, K BiICYTHICTb PIllICHHS CyZY,
sike HaOpasio 3aKOHHOT CHJIM, Y CTIpaBi TOTO CaMoro 3a-
SIBHUKA, TIPO TOM caMuil mpeaMeT i 3 THX CaMUX IIiCTaB,
CIpsSMOBaHA Ha YCYHEHHs IOBTOPHOTO pO3IVISAY Ta
BUPILICHHS CIIPaBH MPO BCTAHOBJICHHS (DaKTy, 0 Mae
IOPUIMYHE 3HAUCHHS, Y CIMCHHUX BITHOCHHAX, SIKA BXKE
OTpHMaJlIa HaJEeXKHY IPABOBY OIIHKY cynoM. ToOTo oco-
0a Mae TpaBO 3BEPHYTHCS 3 ICBHOIO BUMOTOIO JI0 CYIY
3a 3aXHCTOM JIMIIC OJMH Pa3, OCKUIBKHU IIOBTOPHUHN PO3-
DI HeMOLUTEHUH Ta MOXKE TPH3BECTH T0 YXBAJICHHS
CYIIEpEeWINBUX pillleHb cydy. SKio % ocoba, mopymry-
FOYM BUMOTH IMBUILHOTO MPOIECYaTbHOTO 3aKOHOAB-
CTBa, 3BEPTAETHCS TOBTOPHO 3 AHAIOTIYHOK 3asBOIO
PO BCTAHOBIIEHH: (DaKTy, 10 Ma€ FOPUANYHE 3HAUCHHS,
y ciMeifHUX BITHOCHHAX, TO CY[Ad Ha MiJCTaBi II. 2 4. 2
ct. 122 HIIK YkpaiHu nMoCTaHOBIISE YXBaly PO BiIMO-
BY V BIAKPHUTTI IPOBAXKEHHS y CIIPaBI.

Bigmoeinuo a0 4. 7 ct. 122 LIIK Ykpainu, BiaMoBa
Y BIJKPHTTI TPOBAJKCHHS y CIIPaBi MEPEIIKOKAE TT10-
BTOPHOMY 3BEpHEHHIO JI0 CyIly 3 TAKAM CAMUM TTO30BOM.

3rigHo 3 4. 3 ct. 206 LIIK Ykpainu, B pa3i 3aKkpuTTs
MPOBA/KEHHSI y CIIpaBi MOBTOPHE 3BEPHEHHS JIO CyIy 3
MIPUBOJTY CIIOPY MK TUMH CAaMUMH CTOPOHAMH, PO TOH
CaMUii IpeIMET 1 3 THX CaMUX MiJICTaB He JIOTYCKAEThCA.
Iepenik mifcTaB A 3aKPUTTS MPOBAPKCHHS Y CIIPaBi
nepenbauenuii y cr. 205 HIIK Vkpainu i, gk i nepemnik
MiJICTaB JJIs BIIMOBH Y BIIKPUTTI IPOBAIXKEHHS Yy CIIpa-
Bi, € BUUCPITHHM.

JlocnipKkyrour  MpaBoOBi MPHITKMCH, 3aKpillJIcHI B
cT. cT. 122,205, 206 LIITK Ykpainu, MoxxHa 3pOOUTH BH-
CHOBOK, III0 BOHH CTOCYIOTHCS JIMIIE CIIPaB IIO30BHOTO
MIPOBADKEHHS, Y TOH K€ Jac Cy[i y clpaBaX OKpeMOTro
MPOBAKEHHSI, 30KpeMa, y CIIpaBax MpO BCTAHOBICHHS
(axTiB, MO MAIOTh IOPUAWYHE 3HAYCHHS, y CIMEHHHUX
BiIHOCHHAX, MOXXYTh 3aCTOCOBYBATH IiJICTaBH JJIS Bifl-
MOBH y BIJIKDHUTTI MPOBA/PKCHHS Ta 3aKPUTTS MPOBa-
JDKCHHS y CIIPaBi Ha CBiil po3cya. TakuM 4MHOM, Harajb-
HUM € IpUUAHATTS Bignosiaaux 3MmiH 10 L{ITK Ykpainn.

3. BigcyTHicTh y NpoBaaKeHHI HOTO YH iHIIOTO
Cyly CIIpaBH TOI'0 CaMOr0 3asiBHMKA, PO TOH caMUii
npeaMer i 3 THX caMuX MiicTaB

Sk 3a3HaUaNOCs BHIIE, 0C00a Ma€ MPaBO 3BEPHYTHCS
3 OJIHI€IO 1 TI€rO K 3asBOIO MPO BCTAHOBJIICHHS TIEBHOTO
FOPUANYHOTO (aKTy TiIIBKU OJWH pa3. OJHAK 3asiBHUK
MOXe OyTH 3aiHTEPECOBaHWH y TOAaHHI JACKIIBKOX TO-
TOXHHX 3as1B JI0 OHOTO 200 Pi3HUX CY/IB.

VY pasi gKmo 10 BIAKPUTTS MPOBAPKCHHS y CIIPaBi
PO BCTAHOBIIEHHS (DAKTY, 10 Ma€ FOPUANYHE 3HAUCHHS,
y CIMEHWHUX BiTHOCHHAX BUSBUTHCS, 1110 TIPOBAKCHHS Y
CIIpaBi TOro0 caMoro 3asBHUKA, PO TOM CAMUI MPEIMET i
3 THX CaMHUX TIiJICTaB YK€ BIIKPHUTO, TO CYIISI IOCTAHOB-
JISi€ YXBAJIy TIPO BIJIMOBY Y BIIIKPUTTI MPOBADKECHHS Y
Takii cripari Ha mijcTasi . 3 4. 2 ct. 122 HIIK Ykpainu.

4. BincyTHicThb HeZOMyCTUMOCTI NPaBOHACTYII-
HHULTBA y NPAaBOBiIHOCHHAX Hic/s cMepTi Qi3nyHOI
ocoou

[Tepur 3a Bce HEOOX1AHO HATOJIOCHUTH, 1110 Y CIIpaBax
PO BCTAHOBJICHHS (DAKTIB, 10 MAIOTh IOPUANYHE 3HA-
YCHHS, y CIMCHHUX BIJHOCHUHAX 3asBHHUKAMU MOXYTh
Oyt nume ¢izudHi ocobu. TUM HE MEHII MmpaBoOHAC-
TYIHUNTBO Yy TaKUX CIPaBaxX BUIAETHCS MOXIIUBUM.
OCKiJIbKH, HAPUKIIAA, BCTAHOBIIOKYH (DAKT IPOXKH-
BaHHS OJHIEIO CIM €10 YOJIOBIKA Ta KIHKH 0€3 MUTI00Y,
ocoba HaOyBae MpaBO HA CHAJKYBaHHS SIK CIAJKOE-
Mellb 4eTBepToi 4epru (cT. 1264 LIuBiIbHOTO KOJCKCY
VYkpainn).

Sk 3ayBaxye M.W. IlItedan, mizcraBoto mporecy-
aJBHOTO MPABOHACTYITHMIITBA € HACTYIHHIITBO B MaTe-
pilaJbHUX IMPaBOBITHOCHHAX, YHACHIZOK SIKOTO BifOyBa-
€TbCsl BUOYTTSI CTOPOHH 13 CHIPHUX a00 BCTaHOBJIEHUX
CYyZIOM IPaBOBIJHOCHH MaiHOBOIO, ajie HE OCOOUCTOTO
xapakrepy [1, c. 110].

VY 3B’M3Ky 3 THM, IO BCi CIOpaBH, TependadeHi
Bm. 1. 1,2,4,5 ct. 256 LIIK Ykpainwu, momyckaroTs mpa-
BOHACTYITHUIITBO, TO BIJICYTHE MiIIPYHTS JIJIsl BITMOBH Y
BIJIKPUTTI MPOBAJKEHHs Y TAaKUX CIpaBax Ha MiJcCTaBi
. 5 4. 2 ct. 122 HIIK Vkpainn.

VY cBOIO Yepry, 3aralbHUMH CyO’€KTUBHMMH IIepe-
JyMOBaMH TIpaBa Ha 3BEPHEHHSI 10 CYAY 32 3aXHCTOM Y
CIpaBax OKPEMOTO MPOBAKEHHsI, 30KpeMa CIIpaBax Mpo
BCTAHOBIICHHS (DaKTiB, 110 MAIOTh IOPUANIHE 3HAYCHHS,
y CiMeMHHX BiIHOCHMHAaX HayKOBLI-NPOLIECYaJiCTH Ha-
3WBAIOTh:

1) uuBiIbHY NpoLeCYaJIbHY MPABO3AATHICTH

Bimnosinuo no ct. 28 LIIK Ykpainu, yci ¢izugHi i
IOPUINYHI 0COOM 3JIaTHI MaTH IMBUIBHI MTPOIECYaTbHi
mpaBa Ta 000B’SI3KM CTOPOHH, TPETHOi OCOOH, 3asBHH-
Ka, 3aiHTepeCcOBaHO1 0cOOH, TOOTO HA/IIJICHI IIUBUTLHOIO
MPOIIECYaTbHOIO PABO3AATHICTIO. BapTo moBTOpHO 3a-
3HAUWTH, IO Y CIpaBax PO BCTAHOBICHHS (DaKTiB, 110
MAlOTh IOpPHIMYHE 3HAYCHHS, Y CIMEHHUX BiIHOCHHAX,
3asBHUKAMHU MOXKYTb OyTH Juie Gpi3udHi 0COOH.

3 uporo npuogy M.JA. Illtedan 3asHauae, mo Ha-
SIBHICTh IUBUIBHOI TPOLECYATFHOI TPABO3AATHOCTI —
HeoOXifHa (yHIBepcalbHa) yMOBA JIJISl YUACT] B IUBIJIb-
HOMY IIPOIIECI IHIIHUX CY0’€KTIB MPOIECyaTbHUX MPaBO-
BIJTHOCHH, 30KpeMa MPEJICTABHUKIB, CBIJIKIB, EKCIIEPTIB,
nepeknamadis. [llomo yuacti y crnpaBi npokypopa, op-
TaHIB JIep’KaBH, OPraHiB MICIICBOTO CaMOBPSIyBaHHS
Ta 1HIIUX, K1 3aXMINAIOTh Y MPOIECi mpaBa Ta iHTep-
ecH IHIMX 0cib, Aep’kaBHI IHTEpECH, TO BOHU HAMLNIS-
FOTHCS] KOMITETEHIII€10 (TIpaBaMK Ta 000B’I3KaMu ), SIKOIO
3aKpilUIeH] JepkaBHI (yHKII, a HE MpPaBO3AATHICTDH
[1, c. 433].

OpHak BUIAETHCS 3a HEOOXiJHE HATOJIOCHUTH, IO
0co0a HaUISEThCS [IMBUTLHOIO MPOIECYaTBHOI0 MIPaBO-
3aTHICTIO JIMIIE Y BUMIAIKY BiAKPHUTTS HMPOBAIKCHHS Y
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crpasi. ToMy IHBUTPHA TIpOLIECYaIbHA MTPABO3IATHICTD
€ pe3yJabTaToOM IO0YaTKy UBLIFHOTO IPOIeCy B MEBHIH
CTpaBi 1, BIJIMOBIJTHO, HE MOXE OyTH TIEpETyMOBOFO Ipa-
Ba Ha 3BEPHEHHS 10 CyAy 3a 3aXHCTOM, Y TOMY YHCIIi
y CIpaBax Mpo BCTAHOBJICHHS (DaKTiB, 10 MAlOTh FOPH-
JIMYHE 3HAYCHHS, Y CIMCHHMX BiJIHOCHHAX;

2) IOpUANYHY 3aiHTepecoBaHiCTh

Binnosinno o 4. 1 ct. 3 HIIK Ykpainu, koxxHa oco-
0a Mae mpaBo B MOPSAAKY, BCTaHOBIeHOMY 1M Kopek-
COM, 3BEpHYTHCA JI0 CyAy 3@ 3aXMCTOM CBOIX IOpYIIe-
HUX, HCBH3HAHHUX a00 OCHOPIOBAaHUX MpaB, CBOOOI UM
IHTEepECiB.

3asBHUKHM Ta 3aiHTEpPEeCcOBaHI 0coOM y cIipaBax Mpo
BCTaHOBJICHHS (DAKTiB, III0 MAFOTh IOPHINYHE 3HAUCHHS,
y CIMEHHHMX BIJJHOCHHAX 3aiHTEPECOBaHI B IOPUIUYHUX
HACJIiIKaX, 3aKpiIUICHUX y PIllIeHH] Cyay B Takiil crpa-
Bi. AJ/PKe BCTAHOBICHHS IEBHOTO IOPHIUYHOTO (hakTy
Ha/ae 0co0i MOXKIUBICTD 3AIHCHUTH CBOi Cy0’€KTHBHI
mpasa.

Opnak, sik ByuHno 3a3Hadae J[.JI. Jlycrienuk, sikiio
IOpUIMYHA 3a1HTEPECOBAHICTh Y CIIPaBi Lie MPOCTe TBEP-
JDKSHHST 0COOH, SIKE HEe Ma€ HisIKUX 00’ €KTHBHUX KPHTE-
piiB, To i HE MOXKHA PO3IJISAAATH B SKOCTI OOCTaBHHH,
sIKa Mae€ TIporecyanbHe 3HaueHHs. Ocoba, ska 3Bepra-
€THCS 70 CYITY, 3aBXKIH CTBEPIIKYE, IO BOHA 3aiHTEPECO-
BaHa y CrpaBi. 3 ypaxyBaHHSM IOJOXKEHHS CT. CT. 55,
124 Konctutymii Ykpainu 3’scyBaTH HasiBHICTb FOpH-
JIMYHOT 3aiHTEPECOBAHOCTI 0COOU TPH Tpe/1 IBJICHHI 3a-
SIBH IPAKTUYHO HeMoxkJuBo [ 10, c. 40—41].

[Noromkyrounce i3 BHIIE3a3HAYCHOIO TOYKOIO 30PY
HayKOBIIS-TIPOIIECYallicTa, BAPTO 3a3HAYUTH, 1110, SK Ha-
CIJIOK, HEMa€ Ti/ICTaB BU3HAYATH FOPUIUYHY 3aiHTEp-
€COBaHICTh 0COOH K MEPEIYMOBY IIpaBa Ha 3BEPHEHHS
JIO CyIly 3a 3aXMCTOM, 30KpeMa, y CIIpaBax MMpo BCTAHOB-
neHHs (aKTiB, 110 MAIOTh IOPUIMYHE 3HAYEHHS, Y CiIMEeH-
HHUX BIJHOCHHAX.

3rigHo 3 u. 2 ct. 3 LIIK Ykpainu, y Bumaakax, Bcra-
HOBJICHUX 3aKOHOM, IO CYIy MOXYTHb 3BEpPTaTHCS Op-
TaHU Ta 0COOW, SKUM HaJaHO IPaBO 3aXWIIATH MpaBa,
cBO0OO/IM Ta IHTEpEeCH 1HIUX 0ci0 abo JiepKaBHI UM Cyc-
miTbHI iHTEepecu. OHAK 332 TaKMX 00CTABUH IOPUIUYHA
3aiHTEPECOBAHICTh YKa3aHUX 0Ci0 0OyMOBiIeHa iX (yHK-
IiIMHU, YCTAHOBJIICHUMH JICPKABOIO.

BucHoBkn. HenorpumanHs 3arajibHUX IEpeIyMOB
MpaBa Ha 3BEPHEHHS 10 CyAy i3 3asBOIO MPO BCTAHOB-
neHHs (akTy, 110 Mae IOPUIUYHE 3HA4YEHHs, Yy CiMeid-
HUX BIIHOCHMHAX € TJICTABOIO JUIS BIIMOBU Y BiJIKPUTTI
a00 3aKpHUTTSI BXKE BIIKPHUTOTO IMPOBAIDKCHHS Y CIpaBi
(a. 2 ct. 122 Ta cr. 205 HIIK Vkpaian). OgHak o4eBHI-
HO, III0 TIPABOBI MPHITHCH, 3aKPIMUICHI B TIOJIOKECHHSX CT.
ct. 122, 205, 206 LIIK Ykpainu, CTOCYIOTBCS CTIpaB MO30-
BHOTO ITPOBAJPKEHHSI, Ta JIO CIIPaB OKPEMOTO ITPOBAKSHHS
MOXXYTh 3aCTOCOBYBATHCS 13 BiIOBIAHIMH 3aCTEPEKCH-
HsIMHU. Take IpaBoBE PETyTIOBAHHS, BiAMNOBITHO, 3yMOB-
JIFOE TIOPYILIEHHSI MPOLIECYaJbHUX Ta MarepiajbHUX TpaB
0Ci0, sIKi 3BEPTAIOTHCS JI0 Cy/y 3a 3aXUCTOM. SIK HACHiIOK,
HEOOX1THO TIPUIHATH BIIMOBIHI 3MIHH JI0 3araJIbHUX T10-
J0xeHb okpemoro nposapkeHHs LITIK Ykpainu.
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