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The issue of determining of the conflict of interests essence in the aspect of the
lawyer’s professional activity and the issue of ensuring their avoidance has repeatedly
been the subject of our research [1; 2; 3; 4; 5; 6], as a result of which we were drawing
the conclusion, in particular, that the multifarious types of professional activity of a
lawyer reflects the possibility of the presence of various situations that would indicate
an existing or potential conflict of interests [7, c. 186].

One of the vexed issues concerning a conflict of interests between the current
(active) clients of the lawyer (primarily on one case) is the question of the possibility
of carrying on legal assistance to one of such persons or the need to terminate its
provision for both clients. Unfortunately, there is no joint stance on solving this issue
among scientists. Thus, O.V. Grinenko notes that in case of a conflict of interests, the
lawyer should be capable to stop providing one of the accused with legal assistance, to
whom he began to provide such assistance later (for instance, if he changed the
previously given testimony, began to belie an accomplice, etc.), and remain the
defender of the other accused [8, c. 18].

The viewpoint of Yu.O. Kuharuk is interesting, according to which, except from
certain cases (when they have a confidential information about one client and can use
it about another), a lawyer can offer one of the clients to withdraw defense, informing
them that he cannot provide legal assistance for both of clients at the same time due to
a conflict of interest [9]. Regrettably, in many cases, as noted by S.V. Overchuk, a
lawyer pursuing the goal of remaining in the process, solves the problem of the conflict
of interests with clients in an off-the-record way, namely, by offering one of his clients
a colleague with whom he is "comfortable” to work [10].

In our opinion, both in the first and second cases, the lawyer does not follow the
principle of avoiding conflict of interests, because at this point, the proper conditions
for preserving the confidentiality of the information that he could have received from
the client for whom he ceases to provide legal assistance are not ensured.

From our point of view, it is necessary to emanate from the position of those
scientists who, under conditions of conflict of interests, indicate the need to terminate
providing legal assistance to both clients and withdraw from the case (if the lawyer

127



JURISPRUDENCE
SCIENCE, THEORY AND WAYS TO IMPROVE METHODS

gives preference to one of them, then his behavior may be considered professionally
unethical) [11; 13, c.179]. This position generally corresponds to international
standards of advocacy. In particular, Article 3.2.2 of the Code of Conduct for European
Lawyers [13] stipulates that a lawyer must cease to act for both clients concerned when
a conflict of interests arises between those clients.

A similar stance is reproduced in Art. 34 of the Rules of Lawyer’s Ethics [14],
which, in contrast to the previous edition [15] (Article 43 entailed the possibility of
terminating the contract with only one of the clients and indicated the need to take into
account the prospect of equal representation of the interests of each of them by another
lawyer at the outset), stems from the obligation of the lawyer to terminate the contract
with the client (or several of them) in case of detecting a conflict of interests, unless
the corresponding written consent for their further representation of intersts is received.
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