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THE PECULIARITIES OF THE LEGAL SYSTEMS OF MODERN AFRICAN STATES
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doyenm Kagpedpu KOHCMUMYYIUHO20, AOMIHICMPAMUBHO20 Ma MPYO08020 NPasa

3anopizbkoeo HAYIOHATLHO2O MEXHIYHO20 YHIGepCUmMEemYy

CTaTTio NpPUCBSIYEHO AOCTIMKEHHIO 0COBIMBOCTEN NPaBOBMX CUCTEM Cy4acHUX appuKaHCbKUX AepxaB. BcTaHOBMNEHO, LLO rONOBHOK 3aca-
010 NPaBOBUX cUCTEM KpaiH Adpukn € 3B14aeBe npaeo. BusHayeHo, Lo NpaBoBi CUCTEMM BiNbLIOCTI adhpUKaHCbKUX AEPXKaB MOXHA BigHECTU

00 3MillaHnx npaBoOBUX CUCTEM.
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CraTbsi nocBsLLeHa nccneaoBaHnio 0CO6EHHOCTEN NPaBOBLIX CUCTEM COBPEMEHHbIX addpPUKAHCKMUX rocyAapcTB. YCTaHOBMNEHO, YTO FMaBHON
OCHOBOW NpaBoOBbIX cMcTeM cTpaH ApukmM aBnsieTcs 0bbl4HOE NpaBo. OnpeneneHo, YTo NPaBoOBbIE CUCTEMBI GONbLUMHCTBA adhpUKAHCKUX FOCY-

AapCTB MOXHO OTHECTU K CMELUaHHbIM NpaBOBbIM CUCTEMaM.
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The article is devoted to research the features of legal systems of modern African states. Established that the main principle of legal systems
of Africa is customary law. Determined that the legal systems of most African countries can be attributed to the mixed legal systems.
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IHocTanoBka nmpodsemn. ©opMyBaHHs IPaBOBOI CHCTeE-
MH YKpaiHU — TpUBagMi Ipouec, sIKUii NoTpedye BHBUCHHS
JIOCBily CTaHOBJICHHS JICPKaBHOCTI Ta PO3BUTKY MpaBa B iH-
mHX KpaiHax. Y Cy4acHOMY CBITi BiOyBa€ThCs 3MillIyBaHHS
KyJlbTyp Ta NPaBOBUX TPaJullili, TpUBA€ MPOLEC TaK 3BaHOI
10puaAnYHOi ribpuanzanii. Tomy MiKHaponHa moiiTHKa Iep-
JKaBH Ta ii B3aEMHUHH 3 1HIIMMHU KpaTHaMU 3aJIeXkaTh Bij 31aT-
HOCTi PO3YMITH OCOOJHMBOCTI MpPaBOBOI Oprasizaiii MEeBHOT
JiepKaBU TOLLIO.

IIpouec ¢opmyBaHHS [Ep>KaBHOCTI Ta HaliOHAJIBLHOTO
npaBa B Adpuili 1ae MOXKIIMBICTb TOBOPUTH PO (POPMYyBaHHS
HOBOTO THITY TIPABOBHX CHCTEM, SIKHH MIOEIHY€E OCHOBH 3BHYA-
€BOTO IIpaBa, IpaBa KOJIMIIHIX METPOIOIIil, peliriiHux HopM
Ta HOBOTO 3aKOHO/IABCTBA.

B Adpuii BinOyBaeThbcs MPOTUCTOSHHS, KOHQIIIKT Pi3HUX
IPOMAaJICEKUX CTPYKTYp 1 BOZHOYAC — CHHTE3 Pi3HUX adypUKaH-
CBKHX IHCTHTYTIB i3 €BPOIEHCHKIMH Ta MyCYJIbMAaHCHKHMH,
IO BeJe J0 Pi3KOi Ta CTPIMKOT 3MiHHM BCHOTO MOJIITHYHOTO Ta
mpaBoBoro ctany. CTBOpeHHs IpaBa, aIeKBaTHOTO CYCIIiJb-
CTBY, — TPHBAJIAH NPOLEC, IKUI Ma€ BUHATKOBY CKIAAHICTh. Y
3B’A3KY 13 IIUM JIOCUTbH BaXJIUBUM € IIMUTAHHS CITiBBiIHOLICH-
Hs B Adpulli pi3HUX CUCTEM 1 THIIIB IIpaBa, B3aEMOBIJHOCHHH
PI3HOMaHITHUX TPABOBUX IHCTHUTYTIB.

Cran onpamioBanHsi. Ha xanp, y BITUM3HIHUX TEOPETH-
KO-IIPAaBOBHX JDKEpeaX NPaKTUYHO BIACYTHI cIelialbHi Ha-
YKOBI Mpall, NPUCBAYEHI IOCIIPKEHHIO IPABOBHX CHUCTEM
KpaiH cyvacHoi A¢puku. Baromuii BHECOK y po3poOeHHS Te-
OpPETHYHHUX acIeKTiB 1€l mpobnemaruku 3podmtu C. Anekce-
eB, b. bencon, O. Bacunbes, M. I'yperko, O. 3aituyk, B. Kap-
tamoB, J[. Kepimos, O. Jlykamosa, JI. Jlyup, O. Mabko,
M. Mapuenko, H. Onirtenko, I1. PabinoBuy, €. CininyHa Ta iH.

MeTo10 CTATTi € BHOKPEMIICHHS 0COOIMBOCTEH MPAaBOBUX
CHCTEM CydJacHHX a()pUKAHCHKUX JEpXKaB Ta BiXHECEHHS Ta-
KHUX CHUCTEM JI0 MEBHOI Kiacudikarii.

Bukiiag ocHoBHOro marepiasy. Hacenenns Adpuku Bixe
nepesuntye 1 mupx oci6. Le 6mu3pko 15% BChoro HaceeHHS
3emuti. 3a opiniifHUIMI TaHUMH, IOPIYHO HACENCHHS ADpHKH
301nbIIyeThest pubau3Ho Ha 30 miH moxeit. Huni B Adpuri
HapaxoBY€EThCS 54 HE3alexHi JepKaBu, a TAKOK 9 «Teputo-
piit» Ta e 3 HeBu3HaHI pecmyOmiku [1].

Cepen 10Broro nepeiiiky Hepo3B’si3aHUX Nnpoliem, 3 SKu-
MH CBHOTOZIHI CTHKAIOThCS HE3aJIeXHI JepikaBu AQpuku, €
OZIHA JOCUTH CEepi03Ha — CTBOPEHHS HAL[IOHAJIBHUX IPABOBHUX
CHCTEM, SIKi Ha CYy4acCHOMY €Talli PO3BUTKY SBJISIFOTH COOOI0
cyMOyp KOPIHHMX 3BHYAiB Ta TpajMIii, pelirifiHUX HOpM,
HaB’SI3aHUX METPOIOJISIMU 3aKOHIB, 3 SKUMH BOHU IPUHIIIH

21

JI0 He3aJIeXKHOCTI. Y OLIBIIOCTI KpaiH 30epertocss 3BHUAEBe
paBo, OO SIKOro OynaM JoJaHi IPaBOBi €1EMEHTH €BpOIEH-
CBKHX AEpKaB, & B JEIKUX BHUIAJKaX TaKoX 3’SIBUIIUCS 3aIl0-
3u4eHi HopMu nipaBa biusbkoro Cxomy Ta Asii.

A¢pHKaHCHKUH KOHTHHEHT € TyXXe PiSHOMAHITHHUM, HOTO
IIPaBOBi CHCTEMU NOEJHYIOTh TPAJIULLi, peniriiiHi HopMu, 3BU-
YaeBe MPaBO, 3aXiJHE 3arajibHe MPaBO Ta €BPOINCHCHKI UBLIb-
HO-TTPaBOBI Tpaauilii. BomHovac Oararo i3 1ux koMOiHalii He €
pe3yIsTaToM 00’€KTHBHOTO PO3BUTKY a()pUKAHCHKOI MPaBOBOI
CHCTEMH, BOHH ()OPMYBAIIHCS ITiJT BIUTHBOM JIOMIHAHTHUX KOJIO-
HiaJbHUX JepkaB. CHCTEMH, SIKi BUHUKIIM Ha T TEHJITHOT piB-
HOBAI'H, 4aCTO CKJIAIAF0THCS 3 HOPM, SIKi CyTiepedars OfHa OfHiIM.

I'pomaau Ta meMeHa, siki € OCHOBHHUMH CYCITUTEHHMH pe-
cypcamu aQpUKaHCHKHX JepXkaB, HE € OHOpiMHUMH. MoxkHa
TOBOPHUTHU TPO iX €THI4Hi, MOBHI, pemniriiiHi, KyIsTypHi, Tpa-
TUIAHI BIIMIHHOCTI. AJie KJIFOYOBOK 3acaord (yHKI[IOHY-
BaHHS CHIUTBHOT Ta 6a3010 11sl HOPMYyBaHHS IPABOBUX CUCTEM
ahpUKAHCHKUX JEpXKaB € Te, IO HaWOUIbII BaXKIMUBI Cyc-
MUIBHI BITHOCHHH PETYIIOIOTHCS 3BUYA€BUM IPaBOM. Takox
MoTpiOHO 3a3HAYMTH, 10 3BUYAEBE MPABO HEOOXiTHO BiApI3-
HATH BiJl PI3HOMAHITHUX 3BUYAIB Ta TPAJMIIIH, 110 CKIAIUCS
y YHCIICHHHX IUIEMEHaX, sKi HacelsiioTh Adpuky. Tak, ¢pan-
Ily3bKa ekBaropianbHa Adpuka i Oensriiiceke Konro Oymu
HaceneHi npubnusHo 1500 napomHoctsamu. Tineku B Cynani
ix HamigyBanocs 579, B anmmiiicekii 3axigHiit Appuui — 200,
Ha Maparackapi — 19 [2, c. 377-378.]. Hirepis, Hanpukiaz,
€ HalOLIbII I'yCTOHACENEHOI0 KpaiHolo He auine AGpuky, a
Bchoro cBiTy [3]. YV kpaini npoxuBaroTh moHa 250 eTHIYHUX
rpyn [3], KOXKHA 3 SIKHX € CBOEPITHOIO, YCI BOHH KOPUCTYIOTb-
CsI 3BUYAEBYIM TIPABOM IS PETYNIOBAHHS HAMOUIBII CYyTTEBUX
CYCHUIBHUX BiJIHOCHH, HacaMIepe]l 0COOUCTOrO XapakTepy.

3araJibHONIPUHHATI 3BMYAl Ta TPAAUIIl 3aiiMalOTh IICH-
TpaJibHEe MICIIe B CAMOIICHTHYHOCTI KOPIHHUX HAPOJIB 1 Mic-
LEBUX I'pOMaJl, BU3HAYEHHI 1paB, 000B’I3KiB Ta BiAMOBIaIb-
HOCTI iX wieHiB. 1i 3Bu4ai cTOCYI0ThCS BXKIIMBUX ACIEKTIB iX
KHTTS, KYJIBTYPH Ta CBITOINISAAY. 3BHYA€B1 HOPMH, SIK IPABHJIO,
PEryJIIOOTh BITHOCHHH 3 BUKOPHCTAHHS Ta JAOCTYITY JIO TPH-
POIHUX PeCcypciB, IpaB Ta 000B’A3KiB, [I0B’SI3aHUX 13 3eMIIEIO,
YCIaAKyBaHHIM MaiiHa, TYXOBHHM JKUTTSM, 30CpEKCHHIM
KyJBTYPHOT CIIaIIHA, Ta 0araTo iHIIMX MUTaHb. [linTpuMKa
3BHYA€BOTO MIPaBa MOXKE MaTH BUPILIaJbHE 3HAYEHHS IS IPO-
JIOBXKEHHS JKUTTE3ATHOCTI IHTEJICKTYaJIbHOTO, KyIBTYPHOTO
Ta AyXOBHOTO JKUTTS KOPIHHUX HApOIB Ta MICIIEBUX I'POMAJ,
SIKI TAaKOXK 3aKJIMKAJIM 10 TIOBAard i BU3HAHHS HOPM 3BHYA€BO-
TO MpaBa, [0 BUXOAATH 38 PaMKH IXHIX CIUIEHOT, HAIPUKIIA,
1010 NPETEeH31i Ha 3eMITI0 Ta IPUPOHi pecypeu [3].
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JU1s movaTKy pO3NISTHEMO IIOHSTTS 3BHYAEBOTO IIpaBa
B Cy4YaCHOMY TEOPETHKO-IIPABOBOMY PO3YMiHHI. 3BHYA€BeE
MIPaBO SBJIsIE COOOI0 CYKYIHICTh 3BMYAIB, MPAKTHKHU Ta Mepe-
KOHaHb, sIKi MPUHAHATI K 000B’3KOBI1 MPaBUJIa MOBEAIHKH KO-
PiHHUX HapOiB Ta MicUeBUX IpoMaj. BoHO € HEBIIAIIBHOKO
YaCTHUHOIO TXHBOI COIiaJIbHO-EKOHOMIUHOI CUCTEMH Ta CIOCO-
Oy KHTTs. 3BUYA€EBE MPABO CKIATAETHCS 13 TPYITH 3BHYAIB, SKi
BU3HAIOTBHCS KOJEKTUBHO CIUJIBHOTOIO, JTFOABMH, IUIEMEHAMH,
eTHI4HO a0 peniriiiHoto rpynoro. Ile KoHTpacTye 3 muca-
HUM 3aKOHOM, SIKHi, SIK NPaBHJIO, BiOOpaXkae iHTEpecH Mo-
JITHYHOI BIAIH.

Tpaauuii Ta 3BU4ai CTarOTh HOPMaMH 3BHYAEBOTO IPABa,
KOJIM BOHM MiATPUMYIOTHCS OLNBIIICTIO TPOMaIy Ta Iepera-
I0ThCS 3 TIOKOJIIHHS B ITOKOJiHHS. 3BUYa€BE MPaBO, TAKUM UH-
HOM, € TOTEHLIHHUM KOMIUIEKCHHUM €IEMEHTOM, SIKHH MOXKe
OXOILTIOBATH 3BUYai Ta KOPiHHI 3aKOHH, & TAKOXK 1THCTPYMEHTH
JUISL 3aXUCTY TPaJUIifHIX 3HAHb.

Cepesl OCHOBHHX O3HAaK 3BUYAEBOTO IIPaBa MOXYTb OYyTH,
3aJIC)KHO BiJI KOHTEKCTY, OT0 JIETITUMHICTh, THYUYKICTh 1 ajar-
TUBHICTh. Y OUIBIIOCTI KpaiH AQpPUKH BOHO BH3HAETHCS SIK
JDKepeno mpaBa, y AesSKHX KpaiHaX Horo poirb oOMeXyeThes
311MCHEHHSIM BHYTPIIIHBOI aBTOHOMii ab0 CaMOBpSIyBaHHS
KOpIHHUX HapOJiB 1 MICIICBHX CITIJIBHOT.

3araJoM HOpPMH 3BHYAE€BOTO TpaBa MOXYTH CIIyTyBa-
TU: (PYHJAMEHTAIbHOIO IPABOBOIO OCHOBOIO a00 JXKEpenoM
IIpaBa Ul PETyNIOBaHHS BIIHOCHH yCEpeIuHI HalliOHAJIbHOI
CIUIBHOTH; (PAKTUYHUM €JIEMEHTOM Y CTBOPEHHI MpaB Ha Tpa-
JMLIIHI 3HAHHS KOJIEKTUBY TPOMaJIH; €IIEMEHTOM BH3HAUECHHS
TpaAULiifHAX 3HaHb; 3CO00M BH3HAYEHHS 200 HAIPSIMOM BH-
KOPUCTAaHHS TPaJULIiAHNX 3HaHb; SIK KOHKPETHI MPaBa KOPHC-
TyBauiB; MOCIOHUKOM 3 OIIHKH KYJIBTYPHOTO YHM JYyXOBHOTO
MIPOCTYNKY a00 MOIIKODKEHHS, CIPHYMHEHI HEeNpaBHUIBHUM
BUKOPHUCTAHHSAM TPAAULIHUX 3HaHb;, 3aCO00M BU3HAYCHHS
HAJIGKHUX CIIOCOOIB MPABOBOTO 3aXMCTY; LIUIIXOM ISl BUPi-
LIEHHS CTOPiB II0J0 NpaBa BIACHOCTI abo iHIIOro Ipasa.

VY 3Bu4aeBoMy MpaBi AQpUKH BiAOUTHI Tak 3BaHHMU ad-
PHUKaHCHKHUI criocid MucnenHs [4, ¢. 54], skuil 3aCHOBaHUH, 3
OJHOrO OOKY, Ha PealiCTUYHOMY CIIPUHHATTI KUTTS Ta JIOA-
ChbKUX BIJIHOCHH, @ 3 IHIIOTO — XapaKTEPHU3Y€EThCS IEBHOIO
Mi()OJIOTIUHICTIO, BU3HAHHSAM HAJANPUPOAHUX CHJI. 3BUYAEBE
MpaBo, IO MaHy€e B appUKAHCHKHUX AepiKaBaX, iCHYE B YCHIH
¢dopmi Ta He Mae OyIb-IKUX MUCEMOBHX IOPUIMYHUX JKEPEI
a0o KOHCTpYyKILiH. BoHO He € mpaBoM OKpeMux 0cid, BOHO
€ TpaBOM IEBHHX IUIEMiHHUX Ipyn Ta rpoman. KonekrusHa
OpraHizalisi CyCIUIBHOTO JKUTTS mependadae CHPUAHSTTS
3BUYAEBUX HOPM SIK YOTOCh OPraHi4yHOro, 10 e 3cepeuHU
rpoMajy, Ha BiIMiHy BiJl 3aKOHOAABCTBA JEPKaBH, 110 CIIPHIA-
MA€EThCS SIK ABUIIIE, 110 pyiHHYe T 30BHI. [pomana abo miem’s
Mae CBOIO CTPYKTYPY, OpTaHU YIIPABIiHHS, CBOT ySBICHHS IIPO
3aca/iy OpraHisallii KOJEKTUBHOTO KUTTs. BIIacHICTh Ha 3eMITI0
IPOMaju € KOJIEKTUBHOIO, TaKOIO Xk Oyna i1 BiJNOBIJaIbHICTH
3a MPaBOMOPYIICHHS, SIKE CKOTB XTO-HEOY/b 13 YJICHIB rpoma-
JH. Y KOJCKTUBHOMY JKUTTi BOAYA€THCS CYCIUIbHA TapMOHIs,
o i BinoOpakeHo y 3BU4aeBoMy npasi. 1 adppuUKaHCHKUX
3BUYAEBUX HOPM, SIK i U1 Oy/b-SKOTO 3BUYA€BOIO IIpaBa B3a-
raiji, XapakTepHUM € HEpPO3PHUBHHUU 3B’S30K MiX 3BHYAIMHU
Ta MOPAJUTIO, 30KpeMa FOPHINYHI Ta MOPAJIbHI 000B’SI3KH HE
PO3pPi3HAIOTHCA. BUKOHAHHS HOPM 3BUYA€BOIO IpaBa 3abe3Ie-
4y€eThCsl CAMUM YKJIaJJOM KOJIEKTUBHOTI'O JKUTTS, IOBTOPEHHIM
3BHYAIB 13 TOKOJIHHS B TOKOJIIHHS, TPAAUIIHHICTIO, CTPAXOM
nepen HaIlPUPOTHUMH CHJIAMH, JIFONCHKHM OCYIOM, X04a i
3aCHOBAHO Ha IPUHLUII JOOPOBUILHOCTI. 3BUUA€EBE NIPABO €
MICIIeBUM 3aKOHOM, SIKHI 3aCTOCOBY€ETHCS 10 PI3HUX €THIYHUX
IPYII Ta BAKOPUCTOBYETHLCS MEPEBAXHO Y cepi CiIMEHHUX Biji-
HOCHH. YCi 11l HOPMH, SIK YK€ 3a3Ha4aaocs, HeMUCaHi, il iCHye
BIIMIHHICTb MDK 3BUYAsIMU PI3HUX €THIYHUX Ipyml. Micue-
Bi Cyau y 0ararbOX BUIIAJKaX OUYONIOIOTHCS JIIOAbMU, SIKi HE
MaroTh opuandHOl miaroroBku. [llapiar xe, 3acHOBaHHM Ha
ICIaMChKil peirii, icHye B TUCBMOBI# (opMi, 1 TOMY #oro 3a-
CTOCYBAHHsI € OLIbII 3pyYHUM Y PI3HUX IpoMajiax Ha BCi Te-
puropii kpainu. Ha nmiBnui Agpuku mapiat po3misiaeTbes K

OJIMH 3 aCIEKTiB 3BUYA€BOTO IPaBa, TOI SIK Ha MBHOYI IIapiar
€ OKPEMOIO IOPUANYHOIO CUCTEMOIO [5].

Leit mpaBoBMii IUTIOpalTi3M, 3BUYAIHO K, € IPOCTO KOPU-
JMYHHUM aCIIeKTOM 3arajbHOKYJIBTYpPHOTO CTaHy, SIKHA Xapak-
TepHHI U1 HOBUX a(PUKAHCHKHUX JIEPiKaB.

3BHYaiiHO, HA BEIHMKHX IUIONIAX ICHYE CYTTEBA CXOXKICTh
KynbTypH 1 MoBU. Harpuknaz, cborofHi 6ipbl1a 4acTHHA KOH-
TUHEHTY Ha miBJeHb Bia CyqaHy HaceleHa HapoaMH, SIKi po3-
MOBJISIFOTh Ha OAHTY Ta MOB’sI3aHUMHU 3 HEro MoBamH [S5]. Ase
3BHYAEBE MPaBO, HE OyIy4yH BTIICHUM Y MHCHMOBIH KyJBTY-
pi, sika Morvia OM ChOPMYIIOBATH 1 KOHKPETU3YBATH 3BUUYA€BI
HOPMH, Ma€ HE HACTIIBKY 3HAYHUH BIUINB, 100 CTAaTH BaXKIIH-
BOIO YaCTHHOIO 3aKOHOJIABCTBA HOBHX JIEPIKaB.

binem rmboke i TpuBasie MOUYTTS AEPXKABHOCTI Ta Ipo-
MaJITHCTBA y Cy4YacHHMIl Iepio]] pO3BMBA€ETHCS MOBUIBHO Yepe3
KOH(POHTAILIO 3araJIbHUX MPOOJIeM 1 uepe3 11e0oriuHi po3-
OIKHOCTI JIiIepiB, AKi 3MaTHI CHHTE3yBaTH HOBY HalliOHAJbHY
KyJBTYpY, 0 HacamIiepes Oy/ie CIIpaTrcs Ha TPAAULIHHY €]1-
HicTh Ta 3BUM4aeBi HOpMH Adpuku. BomHovac, oqHak, HalBax-
JIUBIIIOI KYJIBTYPHO-IIPABOBOIO PEANBHICTIO I OLIBIIOCTI
CLIbCHKUX KUTENIB AQPUKH € TpaauIil Ta 3Buyai X eTHIYHOT
TpPyYIIN.

V 6inbmocTi ahpUKaHCHKUX JEPKaB 3aCTOCYBaHHS 3BUYA-
€BHUX HOPM OTpUMaIo o¢iliiiHe BU3HAHHS B KOHCTUTYLIAX, 3a-
KOHOZIABYMX aKTaX, MiCIIEBUX aKTaX, IOCTAHOBAX, CHCTEMAaTH-
30BaHUX aKTaX, KBa3ioDiMiHUX TOKyMEHTaX Ta IHIIMX BUIAX
MPaBOBUX MatepiaiB. J[OCITHEHHS HE3aIeKHOCTI IIMH Kpai-
HaMH MPHUBEJIO MIEBHOO MipPOO JI0 BiAPOKESHHS TPAJHILIiN, BU-
KJIIMKAJIO 10 HUX HOBE CTABJICHHS SIK 10 YaCTHHM HalliOHAJIBHOT
KyJnbTypH. MOKHA BBa)XKaTH, IO B PsAl KPaiH ermoxa akTHBHOT
BecTepHizalii 3akiHumunacs. CbOrofHi OLIBIIICTH IPABOBHX
cucTeM He Moxke (opMmyBaTucs 0e3 ypaxyBaHHS IOpUINY-
HO a00 (paKTUYHO YMHHHUX MIJCHCTEM 3BHYA€BOTO MpaBa. Y
OITBIIOCTI JiepikaB BiOYBAEThCS «IHBEHTAPU3AIlis» 3BUYATB —
CKAaCyBaHHS 3aCTapiluX, IO BUXOAATH 3 Y)KUTKY, i FOPUANTHE
BU3HAHHS HasIBHUX, IHTErpallis iX y 3aKOHOAABCTBO Ta CUCTeE-
Maru3anis. [Iporec npoBefeHHSI OCTaHHBOI B KOXKHIHM KpaiHi
crienuiYHUN: BIH MOXKE JIUKTYBATUCS TIPABOBOIO TOJIITHKOIO,
XapaKTepoM JEep>KaBHOTO PO3BHUTKY, BIUIMBOM KOJOHIQJIBHOI
CMAJIIMHY, PEIIriiHOI0 00CTaHOBKOIO, ETHIYHOIO CUTYALIEIO.

[TpoOneMu MpaBOBOTO YIpaBIiHHSI, SKE 3IIHCHIOETBCS Y
c(epi NPUMHUPEHHS X JCCATKIB, HABITh COTCHb, 3BHYAEBUX
HOPM MiX cO0O0I0 3 HEIaBHO NPUHHSATHMH HOPMaMH 3aKOHIB,
MOKJIa/ICHO, SIK TIPaBHJIO, HA CYJ0Bi opraH# [3].

3BHYaEBe MPABO MA€ MiCIEBE 3aCTOCYBAaHHS, BOHO peTy-
JIFO€ BITHOCHHM MDX WieHamy rpomaau. [Ipu 1poMy oIiHKa
CY4acHOr0 CTaHy 3BHYA€EBOTO MpaBa B a)pUKAHCHKOMY CycC-
MiJBCTBI BKa3ye Ha Te, 1110 BOHO MOXE JJOMIOMOI'TH IOPUCTaM y
BUPIIICHH] OLTBII IIMPOKUX MPABOBUX MPOOIEM Ha PiBHI HO-
BUX HAaI[lOHAJIbHUX JAepaB. SIKIIO 3BHYAEBE MPaBO 3ajIHIIA-
€THCS BOKJIMBUM Yy KHTTI JIIONEH 1 SIKIO BOHO € JOCHTh THYY-
KUM, 1100 afanTyBaTUCS 10 HOBUX YMOB, TO «apXiTeKTOpam»
HOBUX HAIlIOHATGHUX MPABOBUX CHCTEM MOXKHA BKIIIOYHTH
Horo B HalliOHaJIbHY CHCTEMY MpaBa, OCHACTHBIIN IPABOBHU-
MU IHCTpYMEHTaMH ISl OAAJIbIIOI €BOJIIONIT, a HEe BiAMITaTH
HOro B MOPHBI 3aKOHOJABYOTO EHTY3ia3My.

CyuacHi npaBoBi cucreMu AQpUKH, SKi 3aCHOBaHI Ha Mic-
[IEBOMY 3BUYa€BOMY TIpaBi, BAKOHYIOTh Pi3HY COLIANbHY i TO-
JMTHYHY poii. B oqHuX AepkaBax BOHU CIYTYIOTh iJiei KOHCO-
Jinanii Hapoxy AJIst HOPMAJIBHOTO PO3BUTKY KpaiHU, B 1HIINX,
HaBIIaK¥, NOCWIIOIOTH CElapaTH3M OKPEMHUX €THIUYHHX TpYII,
MEePENIKOKAIOTh ITPOTPECHBHOMY CYCITUIFHOMY PO3BHTKY Ta
BKJIFOUCHHIO JIEPKABU B MDKHAPOIHY CIUIBHOTY.

VYV neskux KkpaiHax MeXaHi4HEe MEepeHEeceHHs Ha adpu-
KaHCBKUH IPYHT €BPONEHCHKUX NPaBOBUX IHCTHUTYTIB NpPO-
JIEMOHCTPYBAJIO CBOIO HeeeKTUBHICTh. CKacyBaHHS HOPM
3BHYAEBOTO MpaBa B JESKUX €THIYHUX IPynax MPU3BEIO 0
3aMillleHHs IX MyCylIbMaHChKUM IpaBoM. Lleit nmporec ocraH-
HIMH pokamu HaOyBae Bce OULIBII iIHTEHCHBHOTO XapakTepy.
OCKiNBbKH Jliana30H TPaTUIlifHOTO TpaBa OOMEXEHUH, BOHO
He MOke OyTH NOIMpEeHe Ha 0arato Cy4acHHX CYCIIIBHUX
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BiTHOCHH. 3aMiCTh HBOTO 3aCTOCOBYIOTHCSI OiJIbII PO3BHHE-
Hi MyCYJIbMaHCBKi HOPMH, SIKi 332 CBOIM TYXOM BUSIBIISIOTHCS
OMMDKYMMH 10 TPATULIIHHOTO CBITOCIIPUIAHSATTS, HiXK €BpPOTICH-
cebke npaBo. OcranHiM yacoM y Hirepii posmiuproerses cdepa
Ii1 MyCylTbMaHCBHKOTO TpaBa, PO3MOBCIOKYIOUUCH TaKOXK Ha
KpUMiHaJbHI 3704nHH, a B KeHii, HaBnaku, Bce OLIBIIOT CHITH
HalOyBae iHIyChKe mpaBo [3].

Ilix gac GopmyBaHHS HaliOHATBLHUX NPABOBUX CHCTEM Y
HOBHX a(QpUKaHCHKUX JIepiKaBax HEOOXiHO BPaxOBYBaTH Mic-
1eBi Tpaauiii Ta 3BU4aeBi HopMu. SIK npaBuIIo, BiOip 3BH4a-
€BHX HOPM y MPOBE/ICHHI CUCTEMATH3allil MpaBa Ta CTBOPEHHI
KOZICKCIB OB SI3aHUH 13 TOJITUYHOO OPIEHTAIIIEIO CPIKABH Ta
MDKHApOJIHOIO TOMITHKOIO 11 ypsixy. binbmricTs adpuxanchkux
JIep>KaB 3MYILCHI BpaXOBYBaTH €THIYHI OCOOIMBOCTI Ta IIPOBO-
JIITH yHi(iKaIlit0 3BU4a€BOro npasa. [TutaHHs Mpo posib 3BUYa-
€BOTO TIPaBa MOKHA PO3IISIATH SIK CKIIAZIOBY YaCTHUHY 3araib-
HOI ipoOiemu ipaB roauHu. e BimoOpaxae poss Tpaauiii ta
3BUYAEBUX HOPM Y CyYaCHUX apUKAHCHKHX JepiKaBax.

TakuM YMHOM, MOXKHA 3a3HAYMTH, 10 B Adpulli B Oib-
mIOCTI JiepkaB POPMYIOTHCS HAIliOHAJBHI MPABOBI CHCTEMH,
JIe TIOPSA] 13 MiCIIEBUM 3BUYAEBUM MPAaBOM iCHYIOTH SIEMEHTH
€BPOIENCHKOT0, IHAYCHKOIO Ta 1CIaMCBKOrO IIpaBa, i Taka cu-
Tyalisi, HIBUJILIE 32 Bce, OyJe 3ajaumarucs e 0arato pokis.
Adprka € KOHTUHEHTOM i3 BEJIHUKHM MOTCHIIATIOM i3 MO3H-
i eKOHOMIKHU Ta CTPATETIYHOTO 3HAYEHHS. 3 KOXXHUM POKOM
BIUIUB Pi3HUX [IPAaBOBUX CUCTEM 1 KYJIBTYp 3011bL1yeThCs. [t
BHPILICHHS CBOIX MOTOYHHMX NPABOBMX Ta IHIIMX CHTYallii
HAIlIOHAJIBHI CYCIIUIbCTBA NOBUHHI a/[AlTYBATHCS 10 L(BOIO
BILIMBY. AJIANTALis TA 3aII03MYCHHS HE IIOBHHHI GYTI/I OIIHOBU-
MIpHHMH, 3aXiJHi CYCMiIbCTBA TAKOXK MOXYTh MEPEHHSATH Bif
AdpuKH IUIIXU BUPIIICHHS HalIOHAIBHUX MPOo0OiIeM, 0co0mH-

BO y cdepi cimeitHOTrO mpaBa Ta aNbTePHATHBHOTO BHUpINIEH-
HS CHOPIB. AJKE Mijl 4ac BUPILIEHHS CIIOPiB 3a JOIOMOTOI0
3BHYAEBOTO NPaBa apPUKAHCEKI IPOMA/H Ta Cyl10Ba CHCTEMa
BHXOJUSITB i3 IPHHIMITY CIIPABES/UIMBOCTI Ta HAMArarThCs Oy TH
KOPHCHHMH YCiM CTOPOHAM HPOIIeCy, Ha BiAMiHY Bif 3aXiIHO-
ro npasa [5].

VY Hammx nomnepenHix AOCTLKEHHAX Oyio chopMyIbOBa-
HO BJIACHE BU3HAUCHHS 3MIIIAHOI IPABOBOT CUCTEMH [6, C. 48]
AK CYKyITHOCTi HAI[lOHAIIBHUX IIPAaBOBHX CHCTEM, IO MAOTh
Taki CHiJbHI PUCH: HOEJHAHHS B PErYIIOBaHHI CYCHIIbHUX
BITHOCHH Pi3HUX NPaBOBHUX TPaIullili; cyTTeBI/n‘/’l BIUIMB Ha
(bopMyBaHHH 1paBa Ky/IbTyPHHX Ta PEriiHUX TpajuLii Ha-
POJy IIEBHOI Iep)KaBI; MUDHE CIIiBICHYBAHHS PiSHHX KYJIBTYP,
SKi CHpUMMAIOTh NPaBO; IOEJHAHHS YHIBEPCAJLHOIO IIpa-
Ba 3 0COOIMBUMM HOpPMaMH IpaBa Ta iHIIMMHU COLiaJbHUMU
HOPMaMH; HasBHICTb [PABOBUX KOMOiHALL MiXk CHCTEMaMu
Ta HiJICHCTEMaMH Pi3HOTO IOXOUKCHHS; KYJIBTYPHHIA IUIo-
paii3M Ta 3ITKHEHHS Pi3HHMX KyNbTyp; HAsBHICTb HEPEXiTHOI
exoHoMiku. Ha Ham oz, 6arato i3 X KpUTepiiB MOXHA
BiJTHECTH JI0 OLNIBIIOCTI HAILlIOHATBHUX MPABOBUX CUCTEM ad-
PUKaHCHKHUX JIeprkaB, TOMy BOa9aeMo, IO B CydacHHIA Tepiox
HOTPIOHO MEPenITHYTH MiAXil, 3TiJHO 3 SKUM adpUKAHCBKI
IPABOBiI CHCTEMH Ha3MBaIOTh 3BHYAEBUMHU a00 TpaaLiiHU-
MH, Ta BIIHECTH 1X 70 3MIIIAHUX ITPABOBUX CHCTEM.

BucHoBku. BruBueHHs aQpHKaHCHKHX MPABOBUX CHCTEM
JI03BOJIsIE BUSBUTU aBTOHOMHHUI PO3BUTOK IIpaBa 3a3HAYEHUX
JIep>kaB B yMOBax HOJITHYHUX 3MiH. CIiBICHyBaHHS €BpO-
MEHCHKOTO, PENirifHOTO, 3BUYAa€BOTO TpaBa JIa€ MOMKJIUBICTh
TOBOPHUTH TPO (OpMyBaHHS CaMOOYTHIX IPABOBUX CHCTEM,
Ki, Ha Hallly JyMKY, MOKHa BiTHECTH 10 3MiIIaHUX [PaBOBUX
CHCTEM.
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