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CYTHICTb MIZKHAPOJIHOT'O 3JIOUMHY AIAPTEITY
BIAIIOBIAHO JO YNHHOI'O MIZKHAPOJHOT O ITPABA

THE ESSENCE OF INTERNATIONAL CRIME OF APARTHEID
IN ACCORDANCE WITH APPLICABLE INTERNATIONAL LAW

CraBniuyk I'.I1.,

cmyoeHmKa (haxyibmenty npoKypamypu ma KpUMiHaibHoi ocmuyii
Hayionanvnozo opuouunoeo ynisepcumemy imeni Apocnasa Myopozo

Y cTaTTi NpoBOANTLCA aHani3 CyTHOCTI MiDKHAapPOAHOro 3NoYMHY anapTeigy BiAnoBiAHO A0 YMHHOIO MiXHapOAHOro npasa. Po3kpnBaeTbcs He-
[0CTaTHA AieBiCTb Cy4acHUX MexaHiamiB 60poTbbu 3 anapTeifom Ta HeobXiAHICTb iX YAOCKOHANEHHS.
Knro4yoBi cnoBa: anaptein, MiXkHapoaHWUIA 3N0YMH, AepXaBa, BiANoBiAanbHICTb, MiXKHapoaHe npaeo.

B cTaTbe npoBoAMTCS aHanu3 CyLHOCTU MEXAYHapPO4HOrO MPECTYNIEHNs anapTenia B COOTBETCTBUM C AEVCTBYIOLLMM MEXAYHAPOLHbIM
npaBoM. PackpblBaeTcsi HefocTaTouHasi AEUCTBEHHOCTb COBPEMEHHBIX MEXaHU3MOB GopbObl ¢ anapTemaoM U HeoBXOAMMOCTb UX COBEpLLEH-

CTBOBaHUA.

KntoueBble crioBa: anaptens, MEXAyHapoaHOE NPecTynieHne, rocyAapCTBO, OTBETCTBEHHOCTb, MEXAYHAPOAHOE MPaBo.

The analysis of the nature of the international crime of apartheid is being conducted in accordance with current international law. This article
describes the lack of effectiveness of current international legal mechanisms for combating the crime of apartheid and the need to improve these

mechanisms or create new ones.
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IHocranoBka mnpo0GjeMu. MiXHApOAHO-IPABOBI HOPMU
YHIBEPCAIBHOTO XapaKTepy BU3HAYAIOTH amapTein HailTsok-
YUM TOPYIICHHSM YCiX NPUHIMIIIB MIDKHAPOJHOTO IIpaBa.
MikHapoJHa CHUIBHOTA, YCBIIOMHUBIIN Ta BU3HABIIN IIKOIY
Ta MacIITaOHICTh JIIONCHKHUX BTPAT BHACIIIOK OO 3JI0YUHY,
CIIPSIMOBY€ BCi MOKJIUBI 3ac00M Ta crlocoOU NPOTUii Ta mpe-
BeHIiT anapreiny. OJHaK BEIUKOi HOPMATHBHO-TIPABOBOT 0a3u
Ta HASBHOCTI MIXKHAPOJIHO-TIPABOBUX MEXaHi3MiB, CIIPSIMOBa-
HUX Ha O0POTHOY 3 IIUM 3IIOYMHOM, HE JIOCUTD JUIS (hEKTUBHOT
HpoTHAii amapreiny Ha cy4acHOMy erarri. ToMy akTyaJbHUM
[I0CTa€ MUTAHHS IPO BIOCKOHAJICHHS YMHHUX Ta CTBOPEHHS
HOBUX 3aco0iB Ta crmoco0iB 3amo0iraHHs CKOEHHIO TaKOTO
TSHKKOTO 3JI0YHHY, SIK amaprein.

CraH onpanloBaHHsl. MDKHapOIHO-IIPaBOBI MEXaHi3MU
0OpOTHOM 3 TAKWUM 3JI0YHMHOM, SIK anapTein, BUBYAIM TaKi Ha-
yKoOBIIi, sk: P. Aro, FO. Bap60o3a, M. Baccioni, I'. JloHHebe e
Babp, x. dyrapr, II. Kypic, 1. bnimenxo, K. Baxua, 1. ®i-
ceHko, B. Antunenko, B. Bacunenxko, H. 3enincebka, 1. Jlyka-
myk Ta iHmi. OTHaK MUTaHHS CYTHOCTI MIXKHAPOIHOTO 3JI04H-
Hy amapTeiny BiJIMOBiJHO 0 YMHHOTO MIKHAPOJHOTO IMpaBa
BHMarae rmojajiblIoro JOCIiHKESHHSI.

MeTa cTaTTi — JOCIIIUTU CYTHICTh aapTeiny BiIIOBiAHO
110 Mi>KHapOIHOI KOHBEHIIIT PO MPHUITMHEHHS 3JI0YMHY arap-
Teiny Ta mokapaHHs 3a Hboro 1973 p., Pumcekoro craryty
Mi>KHapOTHOTO KPHUMIHAJIBHOTO CyAy Ta IHIIUX HOPMAaTHBHO-
MPaBOBHUX aKTiB. 3BEPHYTHU yBary Ha MPUUIETHICTH JACPKABHU 10
BUMHEHHS arapreiny.

Bukian ocHoBHoro marepiany. HaiicepiiosHimmM 1o-
PYIICHHSM 3000B’s13aHb 32 MIXXHAPOIHUM TIPABOM € CKOEHHS
MDKHApOJHUX 3JI0YMHIB, OCKIIBKU 3a4ilalOThCS HE JIUILIE iH-
Tepecu BCi€l MIKHAPOIHOT CHIILHOTH, a i CTBOPIOETHCS 3a-
rpo3a MiXKHaApPOJHOMY MHpY 1 Oe3rerti.

IMicns 3akinueHHs J[pyroi cBiTOBOI BIiHM MiKHapOIHE
CIIIBTOBapPHCTBO ITOTOMIIOCS 3 THM, IO HE JIUIIE HAa BHYTPIlI-
HBOJICP)KaBHOMY DiBHI, a i Ha MDKHApPOJHOMY MarOTh OyTH
BCTAHOBJICH] IMIICPATHBHI HOPMH 3aXHUCTy OCHOBHHX IPaB 1
cBOOOJT JTFOMUHU i TONOBHE — 3a00POHHUTH TaKi 3JOYHHH, 5K
amaprein. € BenukKa KUIBKICTh MIKHAPOJHO-IIPABOBUX JOKY-
MEHTIB, SIKi 3aKpIIUTFOIOTH SIK 3arajibHi 3000B’sI3aHHS JIepiKaB
CTOCOBHO 3a0€3ICUCHHS TPaB JIFOIUHH, TaK 1 CICIiabHI HOp-
MU LIOJIO TOTIEPEKEHHS Ta IPUITUHEHHS 3JI0YMHY anapTeiny.

Opranizauis O6’eqnannx Hamili akTHBHO 3aliMa€eThCs -
TaHHSIMHU, NIOB’I3aHUMH 3 AMCKPUMIHAIIIEI0, 30KpeMa arnapre-
i10M, 3 yacy CBOTO CTBOpeHHsI. [ eHepanbHa AcamOIiest BU3HAE

MPaKTHKY anapTeiny MOpyHIeHHM Iiyiei Ta npuHiumiB Cra-
TyTy OOH, 1110 3aKpiIJICHO B UUCICHHUX PE30JIIOLIfX.

Pumchkmii cratyT MIKHApOIHOTO KPUMIHAJIBLHOTO CYIY
(MKC) mnoumproe CBOI0 FOPUCAMKINI Ha 3J0YHH anapTeis
Ta BIHOCUTH HOro /0 3JI0YMHIB MpPOTH JHOACTBA. Bimmosin-
HO 110 cT. 7 CraTyTy amaprein — e aHTWIIOICHKI JisHHS, SKi
3IIMCHIOIOTHCS Y KOHTEKCTI IHCTUTYIIIOHAII30BAHOTO PEKHMY
CHUCTEMAaTUYHOTO THOOJICHHS 1 TAHYBaHHS OJIHIET pacoOBOi IPy-
M HaJI 1HIIIOKO PACOBOIO TPYIIOK YK IPYHaMU, 3IiHCHIOBaHI 3
MeTor0 30epekeHHs Takoro pexumy [3]. B odinilinomy Bu-
nanHi MKC «EneMeHTH 37104MHIBY BHIUISAIOTH TaKi O3HAKU
MDKHApOIHOTO 3JI0YMHY anapTeimy:

1. BuxoHaBelb BUMHHMB HEJIOJCHKHHA aKT MPOTH OIHI€T
a0o OiibLIe 0cib.

2. BuxoHaBellb ycBioMIItOBaB (DakTHUHI 0OCTABHHHU, 1110
BU3HAYAIIN XapaKkTep aKTy.

3. MisHHS Oy/10 BUMHEHO B KOHTEKCTI IHCTUTYLIOHAII30-
BAHOTO PEKUMY CHCTEMATHYHOTO THOOJICHHS 1 TaHyBaHHS OJ1-
Hi€l pacoBOT IpyINu HaJl Oy/b-SIKOK IHIIOK PACOBOIO IPYIIOD
abo0 rpymnamMu.

4. BukoHaBellb MaB yMHCEN 30eperTd TaKuil pexuMm 3a
JIOTIOMOTOIO I1i€1 TOBE/TIHKH.

5. JisHHA Oy/0 BYMHEHO B paMKaX MIMPOKOMACHITAOHOTO
a00 CHCTEMaTHYHOTO Harasny, CIPsIMOBAHOTO MPOTH IMBLIb-
HOTO HACEJIeHHS.

6. BuxoHaBelb 3HaB, 1110 JiSHHS € YaCTHHO, 200 MaB Ha-
Mip, 100 JisiHHS OyJ0 YaCTHHOIO IIUPOKOMACIITaOHOrO abo
CHCTEeMATHYHOTO Harajy, CIPSIMOBAHOTO TPOTH IHUBIIEHOTO
HaceneHHs [1].

OnHKUM i3 TOJIOBHUX JOKYMEHTIB KOHBEHIIIHHOTO XapakTe-
Py, CIIPSIMOBaHUX Ha MPOTUJIIO LIbOMY 3JI04HHY, € MiXHapogHa
KOHBEHIIisI PO TPHITMHEHHS! 3JI0YMHY arapTeiny Ta MOKapaHHs
3a HBOrO, npuitHaTa ['eHepanbHOlO AcambOneero 30 nmcromnana
1973 p. Metoro npuitaaTtst Konsenuii Oyna 6oporsba mpotu
amapreiny B [TAP, oqHak HOpMH JTIOKyMEHTa MarOTh OLIbII 3a-
raipHUNA XapakTep [6]. YV cT. 1 3a3HaveHo, 1m0 amapTein € 31mo-
YHHOM TPOTH JIFOJICTBA 1 1110 HENIOICHKI aKTH, SKI € HACHiIKOM
HOJITUKK ¥ MPAKTUKU amnapTeiry Ta CXOXOI 3 HUM IOJITUKHU I
MPAKTUKH PACOBOI cerperaiiii i JUCKpUMIHAIL, € 3JI0YHHAMH,
1[0 MOPYLIYOTh MPUHIIUIHA MiX)XHAPOIHOTO TIpaBa, 30KpeMa It
ta npununu Craryty Opranizauii O0’ennanux Haii, 1 ctBo-
PIOIOTB Cepii03HY 3arpo3y Mi>KHapOIHOMY MUpY i Oesrerti [2].

Cr. 2 KoHBeHIIIT KOHKpPETU3Y€E TEPMiH «3JIOYMH anaprei-
IIy», TOOTO BiH BKIJIFOYA€ B ceOe TaKi HETFOACHKI JisSHHS, BYH-

490



[opiBHsUIBHO-aHATITUYHE IPABO

HEHi 3 METOIO TaHyBaHHs OJHIET pacoBoi rpymu Jironed Han
Oy1b-IKOIO 1HIIIOI0 PACOBOIO TPYIOLO Ta ii CUCTeMAaTHYHE THO-
OJIeHHS, a caMe:

1) mo306aBieHHs YieHa a00 YICHIB pacoBOT IPYITH YK TPYTT
IpaBa Ha XHTTS 1 CBOOOTY OCOOMCTOCTI: a) NUIIXOM BOMBCTBA
YJICHIB PAacOBOi rPyIH; 0) NUISXOM 3aIO/isIHHS YWIEHaM pacoBOl
IPYIH YU TPYI CEPHO3HHX TIJIECHUX YIIKOKCHB 200 PO3yMO-
BOTO pO3JIajly Ta MOCSATaHHs Ha X CBOOOJY YH TiTHICTh y pe-
3yNbTaTi 3aCTOCYBaHHS JI0 HUX KaTyBaHb ab0 JKOPCTOKMX, He-
JIFOZICBKUX 200 TAaKHX, 0 MPUHMKYIOT T1IHICTh, TOBOKSHHS
Ta MOKAPaHHS; B) IUISIXOM JOBLIBLHOTO apeliTy i He3aKOHHOTO
YTPUMaHHS B TIOPMaX WICHIB PACOBOT IPYIH YK TPYII;

2) HaBMHCHE CTBOPEHHS JJIsl PACOBOT IPYIH TAKHX )KUTTE-
BUX YMOB, SIKi pO3paxoBaHi Ha ii 1oBHE a00 4acTkoBe (i3udHe
3HUIICHHS;

3) Oymb-sKi 3aX0[IU 3aKOHOJIABYOTO XapaKTepy Ta iHIii 3a-
XOJIM, PO3paxoBaHi Ha Te, MO0 MEePEeIKOAUTH Y4acTi pacoBol
IPYIH Y TOMITHIHOMY, COLIAIbHOMY, €KOHOMIYHOMY H KyJIb-
TYPHOMY XHTTi KpalHH, Ta yMUCHE CTBOPEHHSI YMOB, 1[0 TIepe-
LIKOKAIOTh TOBHOMY PO3BUTKOBI TaKOi IPyIIH;

4) Oymp-sIKi 3aXO/M, 30KpeMa 3aKOHOJABYOTO XapakTepy,
CIPSIMOBaHI Ha MO/ HACEJIECHHS 3a PACOBOIO O3HAKOIO IILIf-
XOM CTBOPEHHSI 130JIbOBaHUX pe3epBaliil 1 reTTo Ui 4JIeHiB
pacoBoi Tpymu, 3a00pOHH 3MIIIAHUX NUTIO0IB MiX YJICHAMH
PI3HHUX PACOBHX TPYI, €KCIPONpialii 3eMeNbHOI BIACHOCTI,
1110 HAJIC)KUTh PACOBHM IpyIaM abo IXHIM 4eHaM;

5) ekcrutyaraiiisi mpaili WieHiB pacoBOi IPYIH YH IPYII, 30-
KpeMa BUKOPHUCTAHHS IXHBOI MPUMYCOBOT Tpaili;

6) mepeciixyBaHHS OpraHizaliil Ta 0cid IUIIXOM M030aB-
JICHH$I iX OCHOBHHMX ITpaB i cBOOO/I 3a Te, 1110 BOHU BUCTYIAIOTh
poTHu anapreiny [2].

Ipoananizysasim ct. 2 KonBenuii 1973 p., MoxHa 3po-
OWTH BUCHOBOK, 1110 [Iii, IKi CTAHOBJISITH MIXdXHAPOIHHUI 3JI0UHH
amapreiny, MOXKyTh OyTH BYMHEHI JIHIIE 13 3ayICHHIM Jiep-
JKABHOTO MexaHi3my [6]. OCKiNbKM Taki akTH, K JTOBIIbHUN
apelT i He3aKOHHE YTPUMAaHHS B TIOPMax WICHIB pacoBol rpy-
i 200 Oyab-sKi 3aX0IH, 30KpeMa 3aKOHOIABYOTO XapaKTepy,
CIPSIMOBaHI Ha IO/ HACEJIECHHS 3a PACOBOIO O3HAKOIO IILIS-

XOM CTBOPEHHSI 130JIbOBAaHUX PE3epBalliil i TeTTO I WICHIB
pacoBoi rpynu MOKyTb OyTH 31HCHEHHI JIMIIE 32 JOTOMOTOI0
HCHTPAJIbHUX BUKOHABYUX Ta 3aKOHOAABUIHX OpFaHiB, a TaKOX
i3 3aJIy4eHHSM BCi€l IPAaBOOXOPOHHOT CHCTEMH JiepxkaBu [4].
OTKe, BUXOISIYM 3 TOHSTTS amapreiny Ta 3 OIIay Ha MiK-
HAPOJHY MPAKTHKY, iCHYBaHHS I[OTO 3JI0YHUHY HEMOXKJIHBE
03a Jep’KaBHOK CHCTEMOIO peaisailii ioro ckiagHukis. Ba-
TOMHM ITiJTBEP/UKCHHIM Takoi 1ymMKu € [TAP 1948—1994 pp.,
OCKIJIBKH B anapTeifi Opaiu y4acTb ypsiI Ta MU HApoH, SIKi
PO3YMLJIH, SIK PYHKI[IOHY€E CUCTEMA IIOTO 3JI0UHHY.

B amapreini 37104MHHA MONITHKA OEPKaBH 301HCHIOETHCS
BCiMa OpraHamu MmyOJIiYHOT BIIa H, 3aKPIITFOETHCS Ha 3aKOHO-
JIABYOMY PIiBHI, a TAKOXK 3a0€3MeUyEThCSI CHIIOBUMH CTPYKTY-
pamMu, 30KpeMa apMmi€lo, Ta HiITPUMY€EThCS Ha PiBHI HaceJIeH-
Hs 1i€1 iepyKaBy, sIKe IUISIXOM TOJI0CYBaHHs Ha BUOOpax Oepe
y4acTh y (popMyBaHHI i BCTAHOBIICHI TAKOT MOJIITHKH [6].

Ha nymky OararhbOX HayKOBIIB, 3/1iHCHEHHS TakOoro Mma-
COBOTO TIOPYIICHHS MPaB JIOAWHH HEMOXKIMBE 0€3 BUHHOTO
HaMipy Jep:KaBHHX OpPraHiB, IO FOBOPUTH IIPO JOLUIBHICTH
BCTAHOBJICHHSI 0COOJIMBOI MiXKHAPOAHO-TIPABOBOT  BiJIOBI-
JAJIBHOCTI JiepkaBu. 30kpema, Pobepro Aro, cremiaabHU
noroBinay Komicii Mi>KHApOAHOTO TpaBa, BUCIOBHUB JYMKY:
«IToxapaHHs ypsiioM 0e3Mocepe/iHiX BUKOHABIIB HE JIOCHUTh.
Cunip Haronocury, o Konsenirist 1973 p. Bkasye Ha mokapaH-
HSl THX, XTO IIPOBOJMB MONITHKY amapreiny. OqHak aepxasa
0COOUCTO MPOBOAWIA TAaKy MONITHKY, TOMY BOHA HIKOJIU HE
BXKHMBaTHME CIIPABEIJIUBHX 3aX0/iBy» [4].

BucHoBku. Anaprein € MiKHAPOJHUM 3JI0YMHOM, SIKHI
SIBJISIE COOOK0 aHTHITIONICHKI MisTHHS, SIKI 3M1HCHIOIOTHCS Y KOH-
TEKCTI I1HCTUTYIIOHAJII30BAHOTO PEKUMY CHUCTEMAaTH4YHOTO
THOOJICHHS 1 TaHyBaHHS OJIHIET PACOBOI IPYIH HAJl IHIIOK pa-
COBOIO I'PYIIOK UM TPYIIaMH, 31MCHIOBaHI 3 METOIO 30€pekKeH-
HSI TaKOro pesxumMy. OOO0B’SI3KOBOIO 03HAKOIO LHOTO 3JI0UMHY €
BUHHHUI ymucen. [IpoaHaizyBaBiIi CyTHICTh MIXXHAPOJHOTO
3JI04MHY anapTeiny Ta MpakTHKy HOro BUMHEHHS, CIiJ 3a3Ha-
YUTH, 1110 HOTO peati3allisi HEeMOXKIIHBa 0e3 3aJIyueHHS BChOTO
JIepI)KaBHOTO MeXaHi3My. Amaprein He Moxke OyTH BUMHEHHN
BUIIAJIKOBO 200 Yepe3 HelomIs L M0CcaoBUX 0CiO.
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