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INDEPENDENCE AND SELF-DEPENDENCE OF THE UKRAINIAN
LAWYER IN THE ASPECT OF DETERMINING THE
ABSOLUTENESS OR RELATIVITY OF THEIR LEGAL NATURE

Buletsa S. B., Zaborovsky V. V.,
Lenger Ya. L, Lazur Ya. V., Chepys O. L.

INTRODUCTION

Fixing in Article 59 of the Constitution of Ukraine the right of every person
to legal assistance, the state assigns such as a duty to the bar, namely a lawyer
who must ensure the proper exercise of this right on a professional basis. The
relevance of the topic is that the implementation of this inalienable human right
is impossible without the provision of proper conditions for the implementation
of advocacy, the main of which are the independence and independence of the
lawyer. This state of affairs is due to the fact that the provision of legal
assistance at the proper level is impossible if there is any influence on the
professional activities of the lawyer and the lack of opportunity freely and at its
discretion, including to determine the means and methods of providing such
assistance to its client. The relevance of the topic of research depends also on
the fact, that among scholars there is no common point of view regarding the
perception of the categories “independence of a lawyer” and “self-dependence
of a lawyer” as absolute or relative.

The problem of determining the essence of independence and self-
dependence of the lawyer, particular in terms of clarifying the absoluteness
or relativity of their legal nature, was the subject of research by a number of
scholars. Among scientists who have studied certain aspects of this problem,
it is worth to mention the works of A. Boikov, T. Vylchyk, S. Kalyniuk,
K. Koval, P. Korotkov, M. Kosariev, V. Nor, M. Pohoretskyi, W. Teiler,
I. Trunov, D. Fiolevskyi, N. Shulhach, A. Yanovska and others.

The purpose of this article is to reveal the nature of the independence and
self-dependence of the lawyer through the prism of clarifying the
absoluteness or relativity of its legal nature. The main tasks of the author
are: to analyze both the normative consolidation and the positions of
scientists, which reflect the essence of independence and self-dependence of
advocacy; to reveal the etymological origin of the words “independence”
and “self-dependence”; to make a distinction between such properties of the
legal status of a lawyer; and on the basis of the conducted research to clarify
the absoluteness or relativity of the categories “independence of the lawyer”
and “self-dependence of the lawyer”.
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Exposition of the main material

In one of our previous works', revealing the essence of independence and
self-dependence of the lawyer as the main conditions for the provision of
professional legal assistance, we came to the conclusion that the
independence of a lawyer should be regarded as its independence at the
external and internal levels. If the independence of a lawyer at an external
level is primarily associated with the prohibition of any interference and
obstacles in the performance of his professional activities, then at the
internal level it must be perceived, in particular, as a set of moral, ethical
and psychological qualities that reflect the attitude of the lawyer to his legal
practice, subject to the absence of any pro-pretentious (in particular,
personal) interest in the process of its implementation. Besides, we paid
attention to the fact that independence of the legal status of a lawyer, unlike
self-dependence, should be considered as an advocate’s freedom, at his own
discretion, on the basis of his internal conviction and within his powers to
provide professional legal assistance to his client. If the independence of the
lawyer concerns all aspects of his activity (he is considered as the main
principle of the practice of advocacy), then self-dependence is primarily
associated with its procedural activity, and is in the perception of the lawyer
as an independent participant in the process, which, within the limits of his
powers, freely determines the means and methods of rendering legal
assistance to their client and is responsible, in particular, for the illegal acts
he has committed.

Having analyzed the question of the external and internal level of the
independence of the lawyer, as well as the essence of the self-dependence of
the lawyer, one should pay attention to the ambiguity of the positions of
scientists in understanding the absoluteness or relativity of the perception of
the nature of independence and independence, including in the activity of
the lawyer. So, N. Shulhach, examining the essence of the principle of
independence of judges, observes that “independence can be complete, but a
certain boundary is usually established, to which one can be independent, or
a range of subjects having the right (having no right) to exercise external
influence™”. From similar positions the scientists who directly analyze the
legal position of the lawyer come out. In particular, T. Vilchyk proceeds

! 3a6opoBcekuii B. HesanexHicTs Ta caMOCTiiiHiCTh aiBoKaTa: MpOOJIEMH PO3MEKYBAHHS.
Hayxoeuii eicnux Yoaczopodcvkozo Hayionanwnozo ywieepcumemy. Cepis «llpagoy. 2017.
Bun. 42. C. 242-246.

% Illynerau H. TMousTTs Ta CyTHiCTH NPUHIMIY He3anexHocTi cyauis. Haykoei sanucku
JIvsigcbroz0 ynisepcumemy 6iznecy ma npaea. 2001. Bun. 6. C. 228.
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from the fact that the independence of a lawyer “can be limited only in the
interests of effective the performance of a professional duty by an attorney
and in the interests of justice within the limits arising from the principles of
professional ethics and procedural law”. As a category that is not absolute,
limited by law, the procedural framework within which it exercises its
procedural powers and is legitimate only in the performance of procedural
activities by a lawyer, the principle of independence of the legal profession
is also considered by S. Kalyniuk”.

In our opinion, the shortcomings of such positions are that these scientists
do not make the proper distinction between the concepts of “independence
of the lawyer” and “independence of the lawyer”, and this not only indicates
the need to differentiate them, but also to determine our attitude to
absoluteness or relativity in their perception. Etymological research of the
definition of the concept of “independent” indicates that it is considered, in
particular as: 1) one that is not under any authority, in someone’s
submission; is not connected in any circumstances; is not connected with
anything, separated from anything; 2) one that does not depend on anyone,
anything*; 3) does not obey someone’. It should be noted that in each of
these cases, one of the variants of the concept of “independent” is its
perception and as a self-dependent (inclined to self-dependence, expressing
self-dependence, determination in behavior, in actions, etc.). In turn, the
disclosure of the concept of “self-dependent” occurs either through complete
identification with the concept of “independent”, or because of the use of its
features to reflect the essence of the latter, indicating, in particular, that self-
dependence is characteristic of an independent person. All this points to a
significant etymological synonymy of these concepts, but in our opinion, in
the legal sense, in particular as regards the characteristics of the legal
position of the lawyer; these concepts must have different meanings and
should be clearly delineated.

First of all, one should pay attention to the fact that, along with the
already mentioned variants of the concept of "independent", they are also
used, according to which it is understood as: it is capable of acting

3 Binbunk T. Peanmizauis mpuHIMIY He3anexHOCTi NpodeciitHol JisuIbHOCTI a/[BOKATIB Y
B3aEMHHAX 3 JIEPXKABHOIO BIANOK. BicHuk Axademii adsokamypu Vipainu. 2014. T. 11. Ne 2.
C. 70. URL: http:/nbuv.gov.ua/UJRN/vaau_2014_11_2 10 (zara 3BepHenns: 25.08.2017).

* Kanmuiok C. IHCTHTYT a/lBOKaTypH B MEXaHi3Mi peasli3allii npasa JIOAMHU i TPOMAJSHUHA
Ha MPaBOBY JI0TIOMOT'Y: KOHCTUTYLIHHO-[IPABOBHIf aCIEKT: HC. ... KaH/. lopul. Hayk: 12.00.02.
Vaxropozx, 2015. C. 163.

CoBpeMeHHBbII  TOJIKOBBI  ClIOBapb pycckoro s3bika: OGonee 90 000 cnoB
¢paseonormyeckux soipaxennii / moa pex. C. Kysunenosa. CII6.: Hopunr, 2001. C. 622.
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independently, without outside help or guidance; or as such, which is carried
out on its own or on its own initiative. Important in the delineation of the
above concepts are scientists who, on the basis of the above understanding
of the concept of “independence”, examine the legal status of judges and
investigators in criminal proceedings. Thus, A. Mykhailenko, pointing at the
need to distinguish independence from self-dependence, notes that if
independence means the exercise of one’s powers, procedural activity
without any illegal influence, as well as not accountability to anyone, then
independence requires free participation in the study of the evaluation of
evidence, discussion and decision in accordance with the law and their own
convictions®. The position of V. Nor and S. Belostotskyi also deserves
attention who, under the self-dependence of the judge, in particular,
understand his activities, that “he is based solely on the law, according to
conscience and his inner will, is manifested through his impartiality to the
participants in the process™’.

The point of view of A. Vartanov, who examines the essence of the
procedural independence of the investigator, considers it, in particular as a
right, at its discretion, based on a free assessment of evidence, to take
decisions and carry out actions to establish the events of the crime and the
circumstances of its commission, initiate criminal proceedings, etc.®
A similar position holds D. Volkov, who considers the procedural
independence of the investigator as his legal position, that ‘“he
independently, on his own initiative, on the basis of internal conviction,
analysis of available information and in accordance with the criminal
procedure law, makes all decisions about the direction of investigation and
the conduct of investigative actions, except for cases when the law provides

for the receipt of the sanction of the prosecutor or the consent of the court™.

® Posanosa B. Kparkuii TONKOBBIii C10Baph PyCcCKOTO si3bIka. 7-€ u3a. M.: Pycckuii s3bik,
1990. C. 108.

7 Benmkwuii TIyMauHMi CJIOBHMK CYdacHOi yKpaiHchkoi MoBM / ykiaj. i roi. pea. B. Bycen.
K.; Ipnins: BT® «Ilepyn», 2005. C. 760.

CnoBuuk ykpaincbkoi mosu: B 11 1./ 3a pex. 1. binogina. K.: HaykoBa aymka, 1974. T. 5:
H-0. C. 308.

8 Benmkuii TyMauHuMii CIOBHHK CydacHOi ykpaiHchkoi MoBM / ykian. i roi. pen. B. Bycen.
K.; Ipnine: BT® «Ilepyn», 2005. C. 1291.

CnoBuuK ykpaincekoi Mosu: B 11 1. / 3a pex. L. Binogina. K.: Haykosa nymka, 1978. T. 9:
C:Cran!

® Muxaiitesko O. IIpo 3aGe3neueHHs HE3ANIEKHOCTI CYMLB Yy NPUMYCOBOMY
KpUMiHAIBHOMY Tipoueci. Emuuni ma npagosi npobnemu 3abe3neuens: HezanexncHocmi cyoois:
Mamepianu MiXCHapoOH020 Hayko8o-npakmuynozo ceminapy (Xapkis, 30-31 Gepesns 2005 p.).
X.; K.: HHT «T'omaky, 2006. C. 51-52.
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Analysis of the above-mentioned positions of scientists firstly
demonstrates a clear delineation of the concepts of “self-dependence” and
“independence” of the person (judge, investigator), and, secondly, indicates
to us the perception of self-dependence as the possibility of such persons
freely, at their discretion on the basis of internal belief, to exercise the
powers granted by law. It should be noted that the independence of the
person, scientists in the overwhelming majority of cases, is associated
precisely with the process of fulfilling the powers given to him, and
therefore is considered primarily in the aspect of the procedural self-
dependence of a person.

As for absoluteness or relativity in the understanding of the essence of the
concepts “independence of the lawyer” and “self-dependence of the lawyer”,
in our opinion, the independence of the lawyer should be perceived as
absolute. We share the position of K. Koval, who proceeds from the premise
that independence refers to such concepts that can not be regarded as partial,
independence, like freedom, is exceptionally absolute'’. But the correct one
in this case is the statement of A. Boykov, who notes: “The independence of
any state or public institution can not be unlimited. Complete independence,
like unlimited freedom, is impossible not only in an organized society, but
also in the world of living nature. When it comes to complex multifunctional
systems — and the bar is this — it’s incorrect to talk about their independence
in general™'" Therefore, the independence of the legal profession should be
perceived precisely as independence from any external influence (in
particular, from the state), while the independence of the lawyer — as a
principle of carrying out advocacy activities — is disclosed primarily through
the guarantees of such activities. However, both the independence of the bar
(from outside influence) and directly, the independence of the lawyer (both
at the external and internal levels) should be considered as absolute
categories.

Some scholars, considering the essence of the independence of the bar,
point out that it is actually limited only by law. In particular, S. Kaliniuk
proceeds from the premise that “the independence of a lawyer in the
exercise of his powers necessarily presupposes their submission to the law

' Hop B., Binocrouskuii C. 3aXMCT HE3aleXHOCTI CyiB i camoCTiHHOCTI cymuiB y
nmisnpHOcTi Hauionmansnoi Pamu CyaiBuuura PecnyGniku Ilonbma: mocsin uis YkpaiHu.
Bicnux Jlvsiecokozo ynisepcumemy. Cepis « Opuouunay. 2015. Bun. 61. C. 444.

"' Baprano A. IlpoGnembl NpolECCYaTbHOMH CAMOCTOSTENLHOCTH ClIEJOBATENs MO
VronosHo-npoueccyanbHoMy Koaekcy Poccuiickoii @enepaumu: Jucc. ... KaHA. IOPUIA. HayK:
12.00.09. Kpacuonap, 2012. C. 7.
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only, otherwise it can lead to lawlessness and arbitrariness”'>. A similar
point of view is shared by M. Vasilevich, who, in turn, judges independence
in their independence, and not in connection with the administration of
justice by any circumstances and other, except for the law, freedom". In our
opinion, it is impractical to point out that independence is limited by the law.
In this case, it is necessary to proceed from the fact that it is the law that
determines the essence of the independence of a particular entity and
establishes the mechanism for its provision. Therefore, we believe that the
position of those scientists who, firstly declare, that “in no case it is
impossible to talk about the independence of the legal profession from the
requirements of the law, is more successful”', and secondly, the principle of
independence is considered as such that it “excludes any outside legal
restrictions with regard to a lawyer in the discharge of his obligations to
provide legal assistance to the latter”"’.

All this indicates that the law does not limit, but rather determines the
essence of the independence of the legal profession and establishes a
mechanism for its provision. And this confirms our position on the absolute
character of both the independence of the bar (relative to external influence)
and the independence of the lawyer in particular (at the external and internal
levels). At the same time, all the guarantees of the professional activity of
the lawyer are provided only if it is carried out in accordance with the law
and the rules of legal ethics (some guarantees are not applied in the case of a
lawyer committing an offense). In our opinion, the Ukrainian legislator
proceeds from the absolute independence of both the legal profession and
the lawyer in particular. To this conclusion, we are driven by the norms of
Article 5 of the Law of Ukraine “On the Bar and Advocacy”'®, and above all

12 Bonkog JI. K Bompocy 0 mpoleccyanbHOl caMoCTosTeNbHOCTH crieoBatens. Hzsecmus
Poccuiickozo zocydapcmeennozo nedazoeuyeckozo yHusepcumema umenu A.H. I'epyena:
acnupanmckue mempaou. 2007. Ne 11(32). C. 63.

3 Kopame K. IluTamms peanmizauii NPUHUMITY HE3&IEKHOCTI aJBOKATYPH B TPOLEC
3a0e3reyeHHs  JIEP)KaBOK MpaBa Ha 0e30IIaTHy BTOPMHHY TPaBOBY  JIOTOMOTY.
Koncmumyyiiino-npagoguii  acnekm po3eumky npaeoeoi cucmemu Ykpainu: uemeepmi
IOpUOUYHi YUMaHHA: Mamepianu MidXCHAPOOHOI Haykoeo-npakmuunoi kongepenyii (Oneca,
25 sxoBtHa 2013 p.). O.: Acrponpunr, 2013. C. 83.

4 Boiikos A. HesaBHCHMOCTh amBOKATYphl. Yuemvie mpyowsl Poccuiickoii Axademuu
aosoxamyper. 2007. Ne 1. C. 15. A

15 Kammmok C. HesanexwHicTh aIBOKaTypu SIK OCHOBHA rapaHTis ii AiSUTBHOCTI: OKpemi
TepmiHonoriuni murtanns. [lopiensneno-ananimuune npaso. 2015. Ne 5. C. 320. URL:
http://www.pap.in.ua/5_2015/96.pdf (nara 3pepuenns: 25.08.2017).

' BacwieBia M. KoHCTHTYLIHHO-TIPaBOBI rapaHTii HE3AIEKHOCTI CYZ0BOI BIAJH: TEOPis Ta
NpaKTHKa peanizauii: asroped. auc. ... kana. opua. Hayk: 12.00.02. K., 2010. C. 8.
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Article 23 (guarantees of advocacy) of the same Law. As in the first, and in
the second case (in particular, regarding the operation of the guarantee to
prohibit any interference and obstacles in the practice of advocacy), the
legislator does not establish any restrictions on either the independence of
the bar or the independence of advocacy directly.

The same position takes place in international acts defining the basic
principles of the implementation of advocacy. In particular, in the analyzed
clause 2.1.1 of the General Code of Rights for Lawyers of the Countries of
the European Community'” it is pointed out that in the process of a lawyer’s
professional activity, absolute independence and the absence of any
influence on a lawyer, primarily connected with his personal interest or with
external pressure, are absolutely necessary. The Standards for the
Independence of the Legal Profession of the International Bar Association
(adopted at the IBA conference on September 7, 1990 in New York) indicate
that it is absolutely necessary for the construction and functioning of a law-
based state to have an equitable justice system that guarantees the
independence of lawyers in the performance of professional duties. It is
noted that attorneys must always act freely, honestly and fearlessly in the
performance of their duties, in accordance with the legitimate interests of the
client and without any interference or pressure from the authorities or the
public (paragraph 6 of the Standards)'®. Out of the necessity for absolute
independence of the professional activity of the lawyer, legislators of foreign
countries also go out. In particular, paragraph 2.8 of the Code of Conduct for
Barristers of Ireland"® provides that most of the duties, which must be
adhered to by barristers require their absolute independence, freedom from
any influence, especially from the impact that may arise from their personal
interest or external pressure. The duty of the lawyer to preserve in its
practical activities absolute independence is indicated by the Danish
legislator (paragraph 2.1.1 of the Code of Conduct for Danish lawyers and
the Danish legal society®’.

17 Moropeuskuii M., SuoBcbka O. Anokarypa Ykpainu: miapyunuk. K.: FOpinkom Iutep,
2014. C. 67.

¥ ®ionescekuii [1., Aiiricroa JI. AnBokaTypa He3anexHoi Ykpaiuu. Bicnuk Jloneybkozo
Hayionanvrozo ynieepcumemy. Cepis B «Exonomixa i npasoy. 2009. Ne 2. C. 160.

! Ilpo amBokarypy Ta amBoKaTChKy isutbHiCT: 3akoH Ykpainm Bix 5 numus 2012 p.
Ne 5076-V1/ Bepxosua Pana Vkpaiun. Oiyiunui gichux YVipainu. 2012. Ne 62. C. 17. Cr. 34.

% BarampHmii KoJeKc TpaBMN Ul agBOKaTiB KpaiH €Bpomeiickkoro CriBroBapucTBa:
MDKHApOOHHIT  JOKYMEHT  BiX 1 JKOBTHS 1988 p- ALY S Vs URL:
http://zakon2.rada.gov.ua/laws/show/994_343 (nara 3sepHenns: 25.08.2017).
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R. Mullerata also views independence as a characteristic aspect of
lawyers’ activities. Proceeding from the fact that independence is the
quintessence of the advocate’s activity, he considers absolute independence
through the prism of his duty to be independent physically, spiritually and
materially. An important element of the provision of qualified legal
assistance, the absolute independence of the legal profession from the state
is also considered by A. Belohlavyk?'. But it should also be tak n into
account that, as M. Kosarev: “The freedom of the legal profession from the
guardianship of state bodies in the United States and Western Europe is to
some extent relative, since the state organs of executive and judicial power
of the leading Western democracies have, as a rule, considerable powers to
control the formation of lawyer corporations, their disciplinary and Often
fee-based practice””. Examples of such “state trusteeship” in the UK,
Germany, Italy and the US in his work leads T. Vilchik®. In our opinion,
such exceptions are possible only in countries where the society is already
perceived as civil, and the state is regarded as legal. Proceeding from the
fact that the Ukrainian state is at the stage of formation of civil society and
the rule of law, in our opinion, the independence of the bar and the
independence of the lawyer (in the process of carrying out his professional
activities) should be considered exclusively as absolute categories.

If the independence of a lawyer is perceived by us as an absolute
category, then in his opinion, its self-dependence is not such. As we have
already noted, the self-dependence of the lawyer is directly related to the
fulfillment of the powers given to him and, above all, is associated with his
procedural activities. Investigating the legal status of an attorney in the
conditions of the implementation of the procedural form of his activities, we
adhere to the position according to which the procedural independence of

2l Standards for the independence of the legal profession, adopted by the IBA on
7 September 1990 in New York. URL: http://www.ibanet.org/Publications/publications (date of
access: 25.08.2017).

22 The Code of Conduct of the Bar of Ireland, adopted by a General Meeting of the Bar of
Ireland on 25th  July 2016. URL: https://www.lawlibrary.ie/About-Us/What-
We-Do/Regulation/Code-of-Conduct.aspx (date of access: 25.08.2017).

2 Code of Conduct for the Danish Bar and Law Society, applied by the General Council of
the Danish  Bar and Law « Society as «of 1  Oectober 2011. URL:
http://www.ccbe.eu/fileadmin/speciality_distribution/public/
documents/National Regulations/DEON_National CoC/EN_Denmark_Code_of Conduct_for
the Danish Bar and Law_Society.pdf (date of access: 25.08.2017).
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the lawyer is relative’. This is due to the fact that on the one hand, the
lawyer is entitled to choose methods and means of rendering assistance to
his client, and on the other — such methods and means should be based on
the provisions of law. Besides, the lawyer must take into account the
principle of the dominance of the client’s interests, but at the same time, do
not forget that law and morality in his professional activity are higher than
the will of his client. Also, we should not forget about the derivative nature
of the emergence of the powers of the lawyer, as well as the rule that he is
prohibited from holding a position in the case contrary to the will of the
client, unless the lawyer is sure of the client’s self-incrimination. As noted
by L. Steshenko and T. Shamba “the procedural independence of the lawyer
in the civil process is determined by the limits of possible disagreements
with the client, as regards the substantive nature of the disputable legal
relations, the choice of means and methods of protection and the approval of
the legal position in the case””. In our opinion, this testifies to a certain
restriction of the procedural self-dependence of the lawyer, but in no case to
limit his professional independence (both at the external and internal levels).

In our opinion, the independence and independence of the lawyer are
correlated as interrelated, but at the same time, different properties of his
legal status. We adhere to the position according to which the independence
of a lawyer should be perceived as an absolute category and concerns all
aspects of his professional activity, whereas independence is a relative
category and is associated primarily with the realization of the powers
granted to him. These categories are not interdependent, since the increase in
procedural independence does not entail an increase in the independence of
the lawyer (which we consider to be absolute), or vice versa, the presence of
absolute independence does not indicate the existence and the same
independence.

In terms of considering our issue, we should pay attention to the fact that
independence is generally considered by scientists as the main condition for
the functioning of the bar’®, which is the cornerstone in determining its place

2% Mynnepar P. He3aBucMMOCTb — OCHOBHON NPHHIMII IOPHIMHYECKOH JTHKH. Adeokam.
1996. Ne 11. URL: http://www.law.edu.ru/doc/document.asp?docID=1132077  (nara
obpamenus: 25.08.2017).

25 Cremenko JI., Illam6a T. Ansokarypa B Poccuiickoii @ezepaumu: yueOuuk. 2-¢ u3a. M.:
Hoyma, 2008. C. 375.

% AmBokarckas IeSTeabHOCTh M ajBokatypa B Poccum: ydeOHMK Ul aKaJeMHYECKOro
Gakanaspuara / nox pen. U. Tpynosa. 2-e u3j., nepepa6. u non. M.: Opaiir, 2014. C. 12.

32

and role in society’’. The fundamental Bprinciple characterizing the legal
nature and status of the legal profession®® is the principle of independence,
around which there has been a fierce struggle throughout the history of the
Bar Association®.

Considerable attention is paid to the principles of independence of the bar
and lawyer and international acts that determine the basic principles of the
implementation of advocacy. In addition to those already mentioned, the
General Code of Rights for European Community Lawyers (clause 2.1) and
the Standards for the Independence of the Legal Profession of the IBA, other
international acts concerning the activities of the Bar Association also
indicate the need for professional independence of the advocate. Thus, the
Basic Provisions on the Role of Lawyers® (respectively, and the Basic
Principles on the Role of Lawyers’') are based on the need to create an
effective opportunity for a person to use legal assistance carried out by an
independent legal profession, which requires the provision of government
lawyers (according to lawyers), including the ability to perform all their
professional duties without intimidation, obstacles and undue interference.
Regarding the nature of such acts, W. Teiler notes: “To date, the Basic
Principles have not been approved by the UN General Assembly and are
considered an instrument of “soft law”, that is, they do not have the binding
force of an international treaty. However, they are widely recognized as an

2" Kocapes M. IlpaBoBoii craryc ajBokaTa B MHOCTPAHHBIX rocyaapcrBax. Ilpaso u
nonumuka. 2006. Ne 6. C. 150.

2 Binpuuk T. Peanmizauis npuHIUMY He3anexHOCTi npodeciiiHoi AiIBHOCTI aBOKATiB y
B3aEMMHAX 3 JIEPKABHOIO BIANOMK. Bicnux Axademii adosoxamypu Yipainu. 2014. T. 11. Ne 2.
C. 68-70. URL: http:/nbuv.gov.ua/UJRN/vaau_2014_11_2_10 (nara 3sepHenns: 25.08.2017).

? 3aGoposchkuii B. IlpaBoBHii cTaTyc ajgBoKarTa B yMOBaX CTAaHOBJICHHS HE3a/ICHKHOI
anBokarypu Ykpainu: monorpadis. Vxropoa: BJI «I'enberukan, 2017. C. 205.

3a6opoBchkuii B. Oco61MBOCTI IPaBOBOTO CTATyCy aJBOKATA-NIPECTABHUKA B LMBUILHOMY
cynounHcTBi. Haykosuii eicHux Yoiczopoocekozo Hayionanenozo ynieepcumemy. Cepis
«IIpasoy.2015. Bun. 35. 4. 2. T. 3. C. 163-164.

3aGoponcekmii B., 1llkopka I. Micue aaBokara-npejicTaBHUKa B LMBiIBHOMY CYJO4MHCTBI
Vkpaiun. Bepxosencmeo npasa ma npagoea 0epicaeq: mamepianu MiXCHAPOOHOI HAYKO80-
npaxmuunoi kongepenyii (Yxropon, 21-22 xostas 2016 p.). Yxropoa: Yikropoacskuit
HaujoHanbHuil yHiBepcutet, 2016. C. 153.

30 Cremenxo JI., llam6a T. AnBokarypa B Poccuiickoii @enepauun: yue6uuk. 2-¢ usa. M.:
Ho;ma, 2008. C. 375.

! Tpyno M. Be3omacHOCTb, BOCHPENSTCTBOBAHHME, NABICHHE M BMEIIATENBCTBO B
JIeSTeNBHOCTD anBokara. Adeokamckas npakmuka. 2006. Ne 1. C. 3.
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instrument that expresses the consensus of the international community on
the role of lawyers in different countries of the world”*.

Such a position also exists in Recommendations Ne 21 of the Committee
of Ministers of the Council of Europe of October 25, 2000** on the freedom
to exercise the profession of a lawyer. In adopting this recommendation, the
Committee of Ministers proceeded from an understanding of the need for an
equitable justice system that guarantees the independence of lawyers in the
performance of their professional duties, without any inadmissible
restriction, impact, coercion, pressure, threats or interference, directly or
indirectly, by any authority and for any reason. It also points out the need to
take all measures to effectively ensure that all citizens have the right to legal
assistance provided by independent lawyers.

The fact that the lawyer should be free (politically, economically and
intellectually) in the course of carrying out his activities is also indicated in
the Comments to the Charter of Fundamental Principles of the Activities of
European Advocates of 2006, which means his duty to be independent of
the state and other power interests and not to allow so that its independence
was jeopardized by undue pressure from business partners. It should be
noted that this Charter, with the above-mentioned General Code and
Recommendation, are the main acts that determine the general principles of
implementing advocacy in the EU countries.

The document of the Copenhagen Meeting of the Conference on the
Human Dimension of the OSCE™, the independence of the lawyer, among
others, is among the elements of justice that are essential for the full
expression of dignity that is inherent in the human person and the equal and
inalienable rights of all people.

It should be noted that this is by no means all international acts that
emanate from the need for the independence of the professional activities of
a lawyer to ensure an equitable judicial system, besides, we only paid

2 dguoscbka O. IlpaBoBa Ta couiaibHa NpHPOJA anaBOKATChkoi npodecii. Bicux
kpuminansrozo cyoouuncmea. 2015. Ne 2. C. 113.

33 OCHOBHI TIOJIOXEHHS PO POTTh ATBOKATIB: MiKHApoHMiA JokymenT Bia 1 cepnas 1990 p. /
OOH. URL: http://zakon4.rada.gov.ua/laws/show/995_835 (nara 3sepnenns: 25.08.2017).

34 Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders (Havana, Cuba, 27 August to
7 September 1990). URL: http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOf
Lawyers.aspx (date of access: 25.08.2017).

35 Recommendation Ne R(2000)21 of the Committee of Ministers to member States on the
freedom of exercise of the profession of lawyer, adopted by the Committee of Ministers on 25
October 2000 at the 727th meeting of the Ministers’ Deputies. URL:
https://wed.coe.int/com.instranet (date of access: 25.08.2017).
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attention to the main aspects of ensuring such activities. In addition to
international acts, the independent legal status of an advocate, as a
prerequisite for the implementation of his professional activities, is
considered by legislators of foreign countries. So, along with the already
mentioned Ireland and Denmark, such countries, in particular, are: Poland
(clause 7 of the Code of Ethics for the Lawyers of Poland (Collections of
Rules on the Ethics of Advocacy and the Dignity of the Occupation)*®
provides that in the exercise of professional activity, the lawyer shall
exercise complete freedom and independence) The Russian Federation
(a lawyer is an independent professional counselor on legal issues (Part 1,
Article 2 of the Federal Law of the Russian Federation “On Advocacy and
Advocacy™”), France and Spain (Article 1 of the Law “On the Reform of
Certain Judicial and Legal Professions”® and in accordance with Article 1
of the General Statute of the Bar in Spain®® similarly indicate that the bar is a
free and independent profession), Germany (in Article 1 of the Federal Law
on Advocacy® it is noted that the bar is an independent body of justice),
Belgium (one of the main duties of a lawyer is primarily to protect the
interests of the client on the basis of full independence and freedom —
Article 1.2 of the Code of Ethics of the lawyer*"), Italy (duty of the lawyer to
carry out professional activities on the basis of independence, fidelity,
honesty, dignity, decency, diligence and com?etence provided for in Article
9 of the Code of Conduct of Italian Lawyers**) and others. This allows us to

36 Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders (Havana, Cuba, 27 August to 7
September  1990). URL:  http://www.ohchr.org/EN/Professionallnterest/Pages/RoleOf
Lawyers.aspx (date of access: 25.08.2017).

Recommendation Ne R(2000)21 of the Committee of Ministers to member States on the
freedom of exercise of the profession of lawyer, adopted by the Committee of Ministers on 25
October 2000 at the 727th meeting of the Ministers’ Deputies. URL:
https://wed.coe.int/com.instranet (date of access: 25.08.2017).

3% OcHOBHI TIONOMKEHHS! TIPO POJIb ATBOKATIB: MiXKHAPOIHMIA J0KyMeHT Bix 1 ceprmst 1990 p. /
OOH. URL: http://zakon4.rada.gov.ua/laws/show/995_835 (nara 3BepHenns: 25.08.2017).

3 Goldsmith J. Charter of Core Principles of the European Legal Profession and Code of
Conduct for European Lawyers. Brussels: CCBE, 2013. P. 9.

4 Toxyment Konenrarencskoi Hapamu Koudepenuii mozno moacekoro Bumipy HBCE Bin
29 uepsns 1990 p. / OBCE. URL: http://zakon0.rada.gov.ua/laws/show/994 082 (nara
3sepHeHHs: 25.08.2017).

“ The General By-law of the Spanish lawyer: Royal Decree from June 22, 2001,
Ne 658/2001. URL: http://www.ccbe.eu/fileadmin (date of access: 25.08.2017).

“2 Le Code de déontologie de 1’avocat, rendu obligatoire par le réglement du 12 novembre
2012 de 1I’Ordre des barreaux francophones et germanophone de Belgique. URL:
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agree with the definition of the concept of “lawyer”, provided by
V. Dyukina, who perceives him primarily as a professional, qualified
independent legal expert, who received the relevant status in the normative
legal acts of the EU member states™’.

CONCLUSIONS

Independence and self-dependence of the lawyer are correlated as
interrelated, but at the same time, different properties of its legal status. We
adhere to the position according to which the independence of a lawyer
should be perceived as an absolute category and concerns all aspects of his
professional activity (the law does not restrict but rather determines the
essence of the independence of the legal profession and establishes the
mechanism for its provision), whereas self-dependence is a relative category
and is associated primarily with the implementation authority granted to
him. This is due, in particular, to the derivative nature of the appearance of
the powers of the lawyer, the need to take into account the principle of the
dominance of the client’s interests (but the lawyer must not forget that the
law and morality in his professional activity is higher than the will of his
client), and above all on the one hand , the lawyer is entitled to choose
independently the methods and means of providing assistance to his client,
and on the other — he is prohibited from holding a position in the case
contrary to the will of the client, unless the lawyer is confident in the client’s
self-incrimination. These categories are not interdependent, since the
increase in procedural independence does not entail an increase in the
independence of the lawyer (which we consider to be absolute), or vice
versa, the presence of absolute independence does not indicate the existence
and the same self-dependence.

Based on an analysis of the provisions of both the national legislation of
the EU member states and the very law of the European Union, it can be
concluded that the independent legal status of a lawyer is a prerequisite for
providing them with legal assistance to a client on a professional basis.

SUMMARY
In the article the author reveals the nature of independence and self-
dependence of the lawyer through the prism of clarifying the absolute or

http://www.barreaudebruxelles.info/ ~ images/publications/recueil_codeon_rdb.pdf (date of
access: 25.08.2017).

3 lioxuna B. I'pak1aHcko-IPaBOBOE PEryIMPOBaHHE OKa3aHMs aJBOKATCKUX YCIIyT B PABe
Esponeiickoro Coro3a: mucc. ... Kanz. opua. Hayk: 12.00.03. M., 2014. C. 30-31.
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relative of their legal nature. It is stated that the independence and self-
dependence of the lawyer are correlated as interrelated, but at the same time,
different properties of his legal status. The conclusion is drawn that the
independence of a lawyer should be perceived as an absolute category and
concerns all aspects of his professional activity (the law does not restrict but
rather determines the essence of the independence of the legal profession
and establishes the mechanism for its provision), whereas self-dependence is
a relative category and is associated primarily with the implementation of
the provided authority.
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