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Y cTatTi 4OCNigKEHO NPUPOAY 3MOBXMBAHHA LMBIMbHUMMK MpoLecyanbHMMU npasamu. BuaHadeHo dhopmm npouecy-
anbHOI BiANOBIAANbHOCTI 32 3MI0BXMBAHHS LMBINbHUMMW NpoLiecyanbHUMK NpaBamu BignoBigHO 4O HOBOrO 3aKOHOAABCTBaA.
PobuTtbcs BUCHOBOK NPO Te, L0 HOBI iIHCTPYMEHTU BMAUBY HA YYaCHUKIB NpoLecy CNPOMOXHI SK NPULLBMALIMTI PO3rnag
CrnpaBu B CyAi, Tak i HAAATU CyAaaM MOXIUBICTE CyH’€KTUBHO OLLIHUTM Ty UM iHLWY 0OCTaBUHY, WO cKnanacs 4o Ta nig yac
NPOBaPKEHHS B CyAi.

KntouoBi cnoBa: 3noBxvBaHHS NpouecyanbHUMK NpaBamu, 3aTAryBaHHS LMBINIbHOMO NpoLecy, LMBiNbHa npouecy-
anbHa BigNoBiganbHICT, OpPMM LMBINBHOI NPOLECyanbHOI BigNOBIAanbHOCTI.

B cTaTbe uccnenoBaHa npupoga 3noynotpebneHuns rpaxaaHcKuMm NpoLeccyanbHbIMU npaBamMi, cchopMynMpoBaHo
COoOTBETCTBYtOLLEee NnoHsTMe. OnpeneneHbl opMbl rpaxaaHCKoN NpoLeccyanbHO OTBETCTBEHHOCTY 3a 3r10ynoTpedie-
HUE rpaxaaHCKUMM npoLeccyarbHbIMY NpaBaMy B COOTBETCTBUM C HOBLIM 3aKOHOZATENbCTBOM. [lenaetcs BbiBOg O TOM,
YTO HOBbIE UHCTPYMEHTbI BMMSIHUS Ha Y4acTHMKOB NpoLecca CrnocobHbl Kak YCKOpPUTL pacCMOTpeHue fena B cyde, Tak
¥ NPEnoCTaBUTL CYAbsSIM BO3MOXHOCTb CYOBEKTUBHO OLEHUTHL TO UMW MHOE OBCTOSITENLCTBO, YTO CHOXMMOCH 4O U BO
BPEMSI CYZONpOV3BOACTBA.

KnioueBble crnosa: 3noynoTpebneHne npoLeccyanbHbIMU NpaBami, 3aTArBaHme rpaxaaHckoro npoLecca, rpaxaaH-
ckas npoueccyanbHasi OTBETCTBEHHOCTb, (DOPMbI rPaXKaaHCKON NPOLECCyanbHON OTBETCTBEHHOCTH.

The article investigates the nature of the abuse of civil procedural rights, formulates the corresponding notion. The forms
of civil procedural liability for the abuse of civil procedural rights in accordance with the new legislation are determined. It
is concluded that the new instruments of influence on the participants of the process can both accelerate the considera-
tion of the case in court, and give the judge the opportunity to subjectively assess one or another circumstance prevailing

before and during the proceedings in court.
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AKTyaJbHicTh TeMu. 3 HaOpaHHSIM YHHHOCTI
3axony Ykpaian «IIpo BHecenHs 3MmiH mo locmomap-
CHKOTO TIPOIIeCyallbHOTO Kofiekey Ykpainu, LluBinbHOTO
MPOIECYaIbHOTO Konekcy Ykpainu, Komekcy ammini-
CTPaTUBHOIO CYJOYMHCTBA Ta IHIIMX 3aKOHOAABYUX
akTiB» (nam — 3akon Ne 2147-VIII) [1] B Ykpaini Oyino
3ampoBaPKEHO IporecyaibHy pedopmy. Lleir HOpMa-
THBHO-TIPABOBUI aKT, SIKAH BHIC KapJAWHAJIbHI 3MiHH
70 TIPOLIECYaIbHOTO 3aKOHOIABCTBA — SK ITO3UTHBHI,
TaK 1 HeTaTHBHI, HA JYMKY 3aKOHOJIABIIsl, MA€ 3arpoBa-
JIUTH iCTOTHI HOBAIIIT 10 JIIF0YOTO IUBIILHOTO MPOIIECy-
QJIBHOTO 3aKOHOAABCTBAa YKpaiHM, KpiM TOTO, 3pOo0HTH
MIBUAKUM, TPO30pPUM, €()EKTUBHUM TPOLEC 3aXHUCTY
3aKOHHHUX LIMBIJILHUX MpaB 1 IHTEPECiB.

OaHuUM 13 HEJIONIKIB MOTEPETHIX peAaKiliid poIecy-
QIBHUX KOIEKCIB OyJI0 JIWIIe AEKIapaTUBHE iCHYBaHHS
HOPMH TIPO Te, 1[0 0COOH, sIKi OEpyTh y4acTh y CIIpaBi,
3000B’s13aH1 TOOPOCOBICHO 3IMCHIOBATH CBOI IpOIle-
CyaJIbHI MpaBa 1 BUKOHYBATH NPOIeCyalibHI 000B’SI3KH
(u. 3 ct. 27 UIIK VYkpainy, 4. 3 ct. 22 I'TIK VYkpainn
Tta 4. 2 ct. 49 KAC VYkpainu). OnHak 11i HOpMH po-
L[eCyaJbHOTO MpaBa HE MICTHIIM JKOJHOI KOHKpeTH3allii

MM 91 Oe3MISIIBHOCTI, 1[0 BU3HAIOTHCS 3JI0BKHBAHHSIM
MpOLECYaTbHUMHU MIPaBaMu, 10 BXKE CTaJO 3arajbHOIO
TEH/ICHIIEI0 CYJOYMHCTBA. TaKi 3I0BXXMBAHHS € OHIEI0
3 MPUYHH TPUBAJIOTO PO3MIAY CIIPAB.

3ampoBapKeHHST HE TUTBKM HOBOI IPaBOBOi HOPMH,
a W MEeXaHi3My BiJIOBIATBHOCTI 3a T MOPYIICHHS,
Ha Hally AyMKy, BAMAararoThb aHajli3y 3aKOHOJaBCTBA
B IIil ramy3i. AJKe BCTAaHOBJICHHS MPAaBOBOI MEXI MiXK
3a0e3MeueHHsIM CBOE€YACHOTO 3[IHCHEHHS CyJTOYHHCTBA
Ta e()eKTUBHUM 3aXHCTOM IIPaB Ta IHTEPECIB YUACHUKIB
MIPOBADKEHHS, Ki TIOBUHHI 0a3yBaTUCS Ha OCHOBI Bep-
XOBEHCTBa IpaBa MaJlo CTAaTH YM HE OJHI€I0 3 OCHOBHHUX
LiJeid, U0 MaB 3a METy 3aKOHOJaBellb BCTAHOBIIIOIOUH
Taki Mo3uLii B 3aKOHI.

AHaji3 HaykoBux myouaikaniii. JlocmimkeHHsIM
MUTAaHb 3JIOBXHUBAHHS IPOIECYyaTbHUMH IpaBaMu
saiimanuca C. buuxoBa, A. Karpuu, B. Ilerpenxo,
O. Porau, C. Ysankin, /. Yepemuon, I. Uypmira,
A. llTtedan, A. FOauH Ta iH.

MeToro mi€i cTaTTi € AOCHIIKEHHS 3JI0BKUBAHHA
MpOIeCyalbHUMH TPaBaMH Ta BU3HAYCHHSI (HOpM
[UBIJIBHOT MPOLECYaabHOI BIAMOBIAAIBLHOCTI 3a 3JI0-
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BXKMBAHHS [TUBUIBHUMU TPOIIECYyaTbHUMH ITPaBaMu Bil-
MOB1/THO /10 HOBOTO 3aKOHOJaBCTBa. OCHOBHUM 3aBJIaH-
HSM aBTOPU CTaBIATH Tepen coOOr MpoaHali3yBaTH
eexruBHICTh Takoro HoBoBBeneHHs B LIITK VYkpainu
BIJITIOBIJTHO /IO peajiii ChOTOJICHHS, 8 TAKOXK JIOIUIbHICTh
Ta TPHITYCTHMICTh 3aCTOCYBaHHS CaMOT0 MEXaHi3My
3a0e31eueHHs BiAMOBIJaIbHOCTI 3a TaKi 3JI0BKUBAHH.

BukJiiaa ocHoBHOTO MaTepiasty. OHOBIICHA peIaKIlis
HIIK Ykpaiau MIiCTUTB y cO0i HE TIIbKH BEIHKY Kijlb-
KiCTh HOBEJI, @ TAKOXX 1 KapAWHAIBHO 3MiHCHI Ta KOHKpE-
THU30BaHI OKpeMi HOro MOJOKEHHS. 30KpeMa, B HbOMY
BHU3HAYEHO Ta JIETAII30BaHO TaKy HOPMY, SIK HETIPHITYC-
TUMICTh 3JIOBXHBaHHSI [IPOIIeCyaIbHUMHU ITpaBamMu. [1po
3JI0BKMBAHHS IPOLECYAIFHIMHU IIpaBaMu OYIIO BiOMO
3aBIK/IM, OJIHAK JKOIHOT BIAMOBIAAILHOCTI 32 IIe He OyJ1o
repe0aueHo B )KOTHOMY MTPOIECYATBHOMY KOJICKCI.

TepMiH «3JI0BKHBaHHS TIPAaBOM» BIIepIIe Oylo BBe-
JICHO B IUBUIBHOMY TNPOIECYaIbHOMY 3aKOHOIABCTBI
[IIBeiinapii, a KOHCTUTYLIHHY 3a00pOHY 3JIOBXKHBaHHS
MPaBOM BIEpIIE 3aKpIIUIEHO Yy BUAATHIA maM’sITIi
KOHCTUTYLiiHOTO mpaBa @®panuii — Hexnapauii npas
JIONUHY 1 rpoMazsinuHaa 1789 poky [2, c. 12].

3 METO0 OUIBII PO3MIUPEHOTO CIPHUHSTTS MOHATTS
«GIOBXMBAHHSI» BBAKAEMO 32 HEOOXiIHE BpaxyBaTH
IyMKY JAESKHX HAyKOBIB. Tak, CIyIOIHOIO € IyMKa
B. Ilerpenko, sikuii BBaXae, o MpodiiemMa 3710BKHBaHHS
MpoIeCyaIbHUMH MPaBaMu 3 O0KY YYaCHHUKIB LIUBITBHUX
CIIOpIB y JAHUH Yac Ma€ 0COOIMBY 3HAYUMICTh y 3B’ SI3KY
3 THM, 1[0 HEPIIKO 0cobu, sKi OepyTh ydacTb Yy CIIpaBi
3 METOI0 Oe3MiJICTABHOTO0 OTPUMAaHHS HEOOXIAHOTO M
pIMICHHS CYIy, 3aTSATYBaHHS MpoLecy, ad0 s IHIIHX
HEOOPOCOBICHUX IIiJICH BHKOPHUCTOBYIOTH HAJICXKHI 1M
MpoIiecyalibHi IpaBa Beymepey 3 iX JIHCHUM ITpH3HAYCH-
HsM. JlaHe sSBUIIIEe BUCTYIIA€ YMHHUKOM, IO JIeCTa0Iizye
MIPABOCY/IS 1 CTBOPIOE ICTOTHI MEPEIIKOH JIsl €(DEeKTHB-
HOTO BHpiIIeHHs cnopiB [3, ¢. 266]. /1. UepemHOB Bif-
Mivae, 0 colliajibHa HeOe3MneKa 37I0BKUBaHHS MTPOIIEeCy-
AIbHUMH TIpaBaMH TOJIATa€ B TOMY, 110 30BHI Aii ocodu
MPOTIKAIOTh Y paMKax MpPaBOBOIO IOJsI, a HACIPaBIi
HUMH 3alOfIIOETHCS IKOZA IHTEpecaM MpPaBOCYIIS
Ta iHTEepecaM IHIMMX YYAaCHHUKIB IMBIJIBHOTO TPOIECY
[4, c. 60]. Ha nymky A. Karpuy, 3m0BXHBaHHS MPOIIECY-
QITBHUMHY TIpaBaMH — HETIPUITYCTUME 3/IIHCHEHHS MpaBa,
o0 Ma€ O3HAKU IPOIECYaTbHOTO MPABOMOPYIICHHS
Ta TSATHE 3a COOOI0 HETaTHBHI MPOLECYaIbHI HACTIAKH
JUIS THIIMX YYacHUKIB mporiecy |5, c. 65].

Barato BueHHMX pO3IISAAIOTH 3JIOBXKHBAHHS IIPO-
[EeCyalbHIMH TpaBaMH SK IPOTHIIPABHY, IIKiIIHBY
MpoIecyalnbHy dif0 (0e3misuTbHICT) HEeIT00pPOCOBICHOT
YIPaBOMOUEHOI 0COOHM, CIIPSIMOBaHY IPOTH IHTEPECIB
MIPaBOCYA/S Ta MPOIECYaTbHUX TPaB iHIINX yYaCHUKIB
niporiecy [6, c. 80].

3 ommIoy Ha TaKky MO3MILIO HAyKOBIIB IIOAO HEMpPHU-
WHATHOCTI 3JIOBKMBAHHSM TPOLIECYaJbHUMH TpaBaMH,
3alpOBa/KEHHS] TAKOTO 1HCTUTYTY Ha 3aKOHOJABYOMY
PiBHI MOXKe CTaTH €(PEKTUBHUM MEXaHi13MOM 3a0€3IIeUCHHS
3MCHEHHS] OCHOBHUX 3aB/aHb CY/IOYMHCTBA B YKpaiHi.

I3 3aranbHUX IOPUANYHNX 3HAYCHB TEPMiHA 3JIOBXKH-
BaHHS PO3KPHUEMO TTOHATTS 3JIOBKUBAHHS B IUBLITEHOMY
nporieci. Hanpukman, C. UBaHKiH 10 HAMOLTBII BiTOMUX
3IIOBKUBAHb MPOIECYATbHUMH MPaBaMH y [UBITBHOMY

MIPOIIECi BITHOCHTH: MOPYIICHHS BCTAHOBJICHUX Y CYIi
MpaBIJII 00 MPOTHITPABHE MIEPEIIKO/KAHHS 3/11HCHEHHIO
[UBIJIBHOTO CYOYNHCTBA; MOPYIICHHS MOPSAKY i 9ac
CYJI0BOTO 3aciflaHHsI a00 HEBUKOHAHHS PO3MOPSIKCHHS
TOJIOBYIOUOTO ~ yYaCHHUKAMH  LUBIIBHOTO  TMPOLECY
Ta 1HIIUMU oco0aMH, MPHUCYTHIMU B CYJIOBOMY 3aci-
JaHHI; HETMONAHHs 03 MOBAaXHUX IPUYUH ITHCHMOBHUX
YH PEYOBUX JIOKA3iB, M0 BUTPeOyBaHi CYIOM Ta HEIO-
BIJIOMJICHHSI IPUYHH iX HenogauHs [7, ¢. 13].

37M0BXMBaHHS NWBUTBHUMH TIPOIECYATBHUMH IIpa-
BaMH MOXe OyTH KIacH(iKOBAHO 3a Pi3HUMHU KpUTEpi-
SMH, B TOMY YHWCII 3a: BHJAMH ITUBIIBHOTO CYIOYWH-
CTBa; CTaliIMU LUBLIBHOTO CYJOYMHCTBA; LUBLIBHUM
MPOLECYaTbHUM CTaTyCOM OCOOH, sIKa 3JIOBKUBAE TPO-
LecyaJbHUMU IpaBaMu; cpeporo, B MexKax sIKOT 37T0BKH-
BaHHs Mae wmicre [8, ¢. 15].

I3 BBemeHHSM 110 MPOIECYATFHOTO 3aKOHOAABCTBA
TEPMiHY «3JTOBKHBAHHS» CTABUMO 32 METY 30CEPEIKEHO
3arMUONTHCS B CYTh LBOTO TTOHATTS, IPOAHATiI3yBaBIIN
cT. 44 LIIK Ykpainu, 30KpemMa i KOXHE il HONOKEHHS.
Crarta 44 L{IIK Ykpaiau BCTaHOBIIOE HETIPUITY CTUMICTh
3IIOBXHMBAHHS MPOIECYAIbHUMHA TpaBaMd. 3alieKHO
BiJl KOHKPETHUX OOCTaBHH CyJl MOXE BH3HATH 3JIOBKH-
BaHHSM IPOLIECYAILHIUMH MPAaBaMH [il, 0 Cylepedarb
3aBJIaHHIO IIUBUTBHOTO CYIOYMHCTBA, 30KpeMa:

1) momaHHS CKapry Ha CYIOBE PIilIEHHS, sSIKS HE TiJ-
JIATa€ OCKap)KEHHIO, HE € YHHHUM a0o0 JIisl SKOTO 3aKiH-
yunacsi (BUYepIiaHa), IOJAHHs KIOIMOTAHHS (3asBH)
JUIS BUPINICHHS THTaHHS, SKE BXKE BUPIIMICHO CYIOM,
3a BIJICYyTHOCTI 1HIIMX MiJcTaB a00 HOBHX OOCTaBUH,
3asiBIIEHHSI 3aBiIOMO O€3MiICTaBHOTO BiBOMY a0 BUM-
HEHHsI IHITUX aHAJOTIYHUX JiH, 10 crpsMOBaHi Ha 0e3-
MiZICTaBHE 3aTATYBAHHS Y MEPEINKOMKAHHS PO3IIISIY
CIIPaBH Y BUKOHAHHS CYIOBOTO PillICHHS.

3rigHo 3 m. 8 4. 1 c1. 129 Koncrutyuii Ykpainu
OIHMM 13 OCHOBHHX 3aBIaHb CYyIOYMHCTBa B YKpa-
{Hi € 3a0e3revyeHHs] MpaBa Ha amNelNsAidHWNA Mepers
CIpaBU Ta y BU3HAYCHHUX 3aKOHOM BHITaJIKaxX — Ha Kaca-
LiiiHe ockap:keHHs cynoBoro pimeHHs [9]. Ha me 3Bep-
tae yBary Koncturyuiitnuii Cyq Ykpainu B pillleHHi Bi
22 kBitHa 2014 p. Ne 4-pn/2014, ne B MOTUBYBaJIbHIH
YaCTHHI 3a3HAYCHO, IO 3IIHCHEHHS CYIOYMHCTBA Ha
3acaiax, Bu3HaueHHX B OCHOBHOMY 3akoHI YKpaiHu, —
IIe KOHCTHUTYIIIHA TapaHTisl MpaBa KOXKHOTO Ha CYIOBHH
3axucT. OgHier0 3 TakuX 3acaj € 3a0e3leyeHHs aneis-
MIHHOTO Ta KacallifHOrO OCKap)KeHHS DIIICHHS CYIy.
BinmoBimHO 10 mpakTHKH €BPOMEHCHKOTO CYIy 3 MpaB
aroauHU 1. 1 cT. 6 KoHBEeHIIT Ipo 3aXUCT MpaB JIOIUHU
1 OCHOBOIONOXKHHUX cBOOOA 1950 poky He BUMarae Bix
JIep’KaB 3aCHOBYBATU amelsliiHl a0o KacariifHi cy/au.
Pasom i3 TM Tam, Je Taki CylaH iCHYIOTh, TapaHTii, 110
MicTaTees B cr. 6 KoHBeHIil, MOBHMHHI BIIITOBIIATH,
30KpeMa, 3abe3nedeHH0 e(EeKTHBHOTO JOCTYIy [0
WX CYIIB JJISl TOTO, MO0 YYACHHUKH CYIOBOTO IPOIECY
MOTIIM OTPUMATH PIllICHHS, SIKE CTOCYETHCS X «IIUBIJIb-
HUX TpaB Ta 000B’s13kiBy [10].

[IpoTunexxHy AyMKy BHpakeHO B TIOcTaHOBI Bepxo-
BHoro Cyay B crpasi Ne 757/2200/17-k Bin 10 mrororo
2018 poky [11] momo mpaBa Ha amensLiiiHEe OCKap-
JKCHHSI YXBAJIM Cy/y MepINoi iHCTaHII1, SKa BiIMOBIIHO
1o cr. 309 KIIK VYkpainu He MijuisArae OCKap)KCHHIO.
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VY cBoiii MoTHBYBasbHIH 4YacTuHi Cya MOCHIAETHCS
Ha yxBaJdy €BpONEHCHKOTO Cymy 3 MHpaB JIOAWHH BiX
08 ciuns 2008 p. Ne 32671/02 B cnpaBi «CKOpUK IPOTH
VYkpainu», 7€ 3a3HaueHo, L0 MPaBO Ha CyH, OIHUM i3
ACIIEKTIB SIKOTO € MPAaBO JOCTYILY JI0 CY/Y, HE € a0COJIIOT-
HUM — BOHO MOKE IIJUIATaTH OOMEKEHHSIM, 0COOIUBO
00 YMOB TPUHHATHOCTI ckapru. OmgHak 1 oOme-
JKCHHsI HEe TIOBUHHI BIUTMBATH Ha KOPUCTYBAHHS ITPABOM
y Taku# croci0 i 1o Takoi MipH, o0 caMy Horo cyTh Oyze
nopyiieHo. BoHM MOBWHHI BiAMOBIATH 3aKOHHIM MET,
1 TyT Mae OyTH pO3yMHHUH CTYIiHb HPONOPIIIHHOCTI MK
3aco6amu, 110 3aCTOCOBYIOTHCS, Ta METOIO, SIKy Hamara-
IOTHCS TOCSTHYTH.

Ha mpakrtuii ockap)keHHs yXBall CyAY, SKi HE ITiis-
rarTh OCKap)KeHHIO BiAMoBiaHO 10 cT. 353 L{ITK Ykpa-
THH, TaK caMmo SIK 1 OJHUX 1 THX K€ KJIOIOTaHb, IO BIKE
BHPIIIICHI CYJIOM Pealli3yroThCsl HE HAJITO YaCTO 3 OTIISY
Ha HE HAATO TMPAarMaTW4Hy €(QEKTHBHICTb, OCKUIBKA
CyIIl B TaKOMY pa3i MpOCTO BIAXWISAIOTH TaKi 3asBU
1 xmonoraHHs. Tomy, Ha Hamy AyMKy, BpaxOBYIOYH
BUIIICHABEJCHUI CTYIiHb MPOIOPIIHHOCTI, BU3HABATU
TaKi Jii 0coOu 3I0BKHUBAaHHAIM € HePaBUIbHUM.

Kpim Toro, Take (GpopMmymroBaHHsS 3aKOHOIABIIS, SIK
«0e3MicTaBHe 3aTATYBaHHSA, MEPEIIKOKAHHS PO3-
Iy CIpaBH YW BUKOHAHHS CYOOBOTO PIIICHHS,
€ JyXe OILIIHOYHOI KaTeropi€ro, i Cya/li MOXKYTh Mpak-
THUYHO Oy/Ib-sIKi 3asBIICHI YYaCHUKOM CITPaBH BiJBOIH/
3as1BU/KJIOTIOTAHHS/CKapry TOIIO, 10 Oy HUMH Bif-
XHUJICHI PO3LIHUTH SIK MiJICTaBy NPUTATHEHHS 0COOU 70
BIJIMOBITAIBHOCTI;

2) mojmaHHsS JIEKITBLKOX TO30BIB J0 OJHOTO W TOTO
caMoro BijmoBiiada (BiJMOBIZa4iB) i3 THM CaMUM TPe/I-
METOM Ta 3 THX CAMHX ITiJICTaB, 400 IMOJaHHs JAEKIILKOX
MTO030BIB 3 aHAJIOTTYHUM TIPEJIMETOM 1 3 aHAJIOTTYHHX ITiJ-
CTaB, 00 BAMHEHHSI 1HIITNX JIiif, METOIO SIKMX € MAHIITyJIsI-
11is aBTOMaTH30BAHUM PO3IIOJIIIIOM CIPaB MK CYJISIMU.

MoxnuBicTh 00patu i cebe «OaxaHoro» CyAIio
BXKE CTaJIO 3arajibHOIO TEH/ICHIII€I0 BTPYYaHHS B OCHOBH
MIPONOPLIHHOTO PO3MOILY CIIPaB MK CYIISIMH, 1 IO HA
IOYMKY 3aKOHOIABIIS, TEIIEp CTall0 HEMOXIHBO. OmIHAK
MMo3WBaY, SIK 1 paHille, BIpaBi 3MIHUTH TpeaMeT abo
MiJICTaBy TO30BY JO 3aKiHYCHHS ITiITOTOBYOTO 3aci-
nanHs (4. 3 c1. 49 HIIK Vkpainu). [ Tomy Taka HOpMa
HE BUKIIOYUTHL HAsBHOCTI KUIBKOX ITO30BIB 10 OIHIi€T
oco0u, aine 3 pi3HUMH IPEJMETOM YH MiJCTaBOI0 BUHUK-
HeHHs. ToMy, MU BBa)Ka€Mo, JaHa HOpMa cTajia peajibHO
e(heKTUBHOIO, TOMY JOIiJbHIIIEe Oyno O 3ampoBaguTh
MOXJIUBICTh 3MIHUTH TIpeaMeT abo IiJCTaBy IMO30BY
TICJIsI BIAKPUTTS MPOBAKEHHS B CIIPaBi 3a TOMEPEAHIM
MTOTO/KEHHSIM 13 CYJJICIO, SIKAH 1 TMOBUHEH 3’sCyBaTH,
YH Taka 3MiHa Oy/ie OMIIBHIIIO JIJIS 3aXHUCTY 0COO0I0
CBOIX IpaB Ta IHTEPECiB 1 Y He OYyJI0 IMiJ Yac MOJAaHHS
M030By HABMHCHOTO 3a3HAu€HHS I1HAKIIUX MpeaMeTa,
IiICTaBH MO30BY;

3) momaHHS 3aBiIOMO  O€3MiACTAaBHOTO IIO30BY,
M030BY 3a BIJICYTHOCTI IpeAMeTa cropy abo B CHopi,
SIKMI Ma€ OYEBHUITHO IITYIHUH XapaKTep.

3BEepHCHHS 3 TI030BOM JIO CYAy Ui IIOPYIICHHS
«(iKTHBHOTO TIpOIIECY» € OJHIEI 3 (HOPM 3TOBKHUBAHHS
MPAaBOM Ha II030B, OCKUTBKM ITO3WMBAY, 3asBILIIOUH, 32
3rofI0I0 BIMOBIa4a, PO ICHYBAaHHS MOPYIICHHS HOTO

Cy0’€KTHBHUX TIPaB YM 3aKOHHUX 1HTEPECiB, y JIHCHOCTI
He ToTpeOye HaJaHHs HOMYy CYIOBOTO 3aXHCTY, TOOTO
nojiae Oe3MiJICTAaBHHUN 030B, 3JIOBKHBAIOYM CBOIM TIpa-
BoM. Take 37OBXHBaHHS, SIK TPABHJIO, 3aMOIOE HIKOTY
ocobamM, siki He OepyTh yuacTh y cmpasi. B. Ilerpenko
CTBEPDKYE, IO JAOCUTh BiIOMHUMH € CIPaBH PO pO3i-
PpBaHHs LUTIO0Y, KOJIK A0 CyAy 3 BUMOTOIO PO HOro posi-
pPBaHHS Ta PO3IMOALT CIUTBHOI BIACHOCTI 3BEPTAETHCS
TIOZIPYOKS, IIPOTE HACTIPABIII YOJIOBIK Ta JAPY)KHHA IIepe-
CITIZYIOTh METY 30epeKeHHS IIbOTO MaifHa BiJl KPESIAUTOPIB,
SIKI BUMAraroTh BAKOHaHHsI OOPrOBHX 3000B’s13aHb OTHUM
13 mompyxoks. Takum 4YHHOM, CylOBE NPOBaKCHHS
B CIpaBi CIIPSIMOBAHO HE HA BUKOHAHHS TIOJIOKEHB 3aKOHY
Ta peasi3aliio NpaB rPOMaJIsH, a Ha CIPUSHHS HEA00po-
COBICHI cTOpoHi y cmpasi [12, c. 19]. OxHak sKmo Ha
LIO CUTYaLIIO MOIISIHYTH 3 1HIIOTO OOKY, TO TaM, 1€ JUIs
CyIy TI030B € Oe3IiACTaBHUM, [UIS MO3MBaYa BiH € BaXk-
JMBUM Ta HEOOXITHMM IUIS 3aXHUCTYy CBOIX MOPYIICHHX,
HEBU3HAHUX YU OCIIOPIOBAHHX PaB a00 3aKOHHUX 1HTEp-
eciB. | B TakoMy pa3i un He Oyrie 11e OOMEXEHHSIM TpaBa
Ha Cy/OBHH 3aXUCT 3 OOKY Cy/I0BOT Blau?

4) HeoOrpyHToBaHe a00 IITYy4YHE 00’ €THAHHS I1030-
BHUX BUMOT i3 METOIO 3MiHHU MiJCYIHOCTI CIpaBu abo
3aBiZIOMO O€3IiJICTAaBHE 3ally4eHHsI OCOOM SIK BiJIOBI-
Jaya (CHiBBIANOBiga4a) 3 TIEIO CaMOIO METOIO.

3akononasensp 1. 4 ct. 44 LIIK Ykpainu namarascs
MPUITMHUATH MAHIMYJSIIT 3 TACYAHICTIO, IO SKHX 9acTo
BJIaBAJIMCS ITO3WBAY1 3 METOKO 3MICTUTH ITPOIIEC JIO CYIY,
KW M OLJIbIIIe MiJXOAMB 3 TUX YW IHIIMX MPHYUH.
OpHak, Ha Hally JyMKY, BHECEHHS JIaHOTO IYHKTY IO
HIIK Ykpaiuu He 3MOXe MOBHICTIO IPUIHUHUTU JaHUN
BUJI 3IOBKUBAHbB, aJKE, SKIIO MO3UBa4 Oyne MaT mpa-
BOBY MiJCTaBy (HAIIPUKIIAM, IOTOBip), TO BiH 3MOXe ii
3aJIyYUTH 1 UM caMUM 00iiiie 3a00poHy;

5) yKJaJieHHS MHUPOBOI yTOaW, CHPSIMOBAaHOI Ha
KOy TMpaBaM TPETiX OcCi0, yMHUCHE HEMOBIIOMIICHHS
po 0ci0, sIKi MaroTh OyTH 3aJTy4eHI J0 Y4acTi B CIpaBi.

3a00opoHa, siKa BHECEHa 3aKOHOAABLEM [0
n. 5 cr. 44 HUIIK VYkpaiau, Oyae epeKTHBHOIO, SKIIO
TpeTi 0coO0M Ha MOMEHT PO3IVISILy CIpPaBH B Cyi mep-
moi iHcTaHLii a00 B Mpoleci 0OCKapKeHHS YXBaJld PO
3aTBEPIHKEHHS] MHPOBOi YTOAW I Yac amesiiitHOro
O3Sy 3MOXKYTh TOBECTH (DaKT, IO YKIAICHHS MHPO-
BOI yromu OyIlo CIIpsIMOBaHE came Ha MIKOIY iX IpaBaM
1 3MOXYTb JJOBECTH YMHCEI Y JisIX CTOPIH, IO € IOCHTh
CKJIQJTHO 3pOOUTH HA TpakTuili. KpiM TOro, BiJIOBITHO
1o ct. 207 IITK Ykpainu MupoBa yroaa cTopiH HaOyBae
3aKOHHOT CHJIM TiIBKH ITICJIsi BUHECEHHS CYIOM yXBaJH
npo ii 3aTBepakeHHs. | B pasi MOpyIICHHS HEIO MpaB
TPEeTixX 0ci0 cya BiIMOBIISE B ii 3aTBEpKEHHI.

Ha nymky A. lredan, Buecenuii no LIIIK Ykpainu
MePEeTiK JIi, 10 BiTHOCATHCS JIO 3JIOBKHUBAHHS MPOIe-
CyaJIbHUMH TIPaBaMH, € HEIIOBHUM Ta HE OXOILIFOE 1HIII
BHITAJKU HEJTOOPOCOBICHOI TpoIiecyalibHOI TTOBEIIHKH,
no0pe BitoMi cynoBiid mpakruili [ 13, c. 64]. Cepen Takux
MIPUKJIa IiB aBTOPKA HABOAWUTH 3aTSATYBAHHS CTPOKIB PO3-
VIS CIIPABU Ta HESBKY B CYJIOBE 3aCiIaHHA 3 YCIX MOXK-
JUBHUX MPUYUH, KOJIM 3aiHTEpecoBaHa 0co0a peryssipHO
«repeOyBae» y BIAMYCTLI, BIAPSAKEHHI YW Ha JHKap-
HSHOMY; TaKe 3aCTOCYBaHHS IHCTHUTYTY 3a0e3lCucHHs
I030BY, KOITU AIHCHO METOO BYKUTTS THX Y iHIINX 3aXO0-

157



Cepis [IPABO. Burryck 49. Tom 1

JIiB € CTBOPCHHS HECIIPUSATINBOTO CEPEIOBUINA IS Bif-
MOB1/1a4a Y1 HaBiTh 3aBJaHHS HOMY IITKOJIH.

[IpoananizyBaBu (OopMHU 37I0BKHUBAHHSA, CTAaBUMO
3a METy JAOCIIIUTH, SIKi % MEXaHI3MU BIAMOBIIATIBHOCTI
3a MOPYIICHHS JaHOI HOPMU Tepe0aueHO MPOIeCyallb-
HOIO pedopmoro. OcHoBHUM y peanizarii ct. 44 L{I1K
VYKkpalHu CTajo 3aCTOCYBaHHS CYIOM MTpadHUX CaHK-
mii, siki nepenbadeni cr. 148 HIIK Ykpainu. | HaBmakw,
Cy MOXE CKacyBaTH IMOCTAaHOBJICHY HHM YXBady IIPO
CTSrHeHHS mTpady, SKIO 0co0a, CTOCOBHO SKOi ii
MMOCTAHOBJICHO, BHIpABWJIA JIOMYyIICHE MOPYIICHHS
Ta (ab0) Hagana JOKa3W MOBAaKHOCTI MPUYUH HEBUKO-
HAHHS BINMOBITHUX BUMOT CyIy YH CBOIX IPOIECYalb-
Hux 000B’s3KiB (4. 6 cT. 148 LIIK Ykpainn).

[likaBuM € akT, sAkud nependayeHud 4. 3
ct. 148 HIIK VYkpainu, ae moBa iijge mpo Te, IO
Yy BUMAJKy HEBUKOHAHHS IPOIECYyabHUX OOOB’S3KIB,
3JI0BKMBAHHS MPOLECYATbHUMHU PaBaMHU TPEICTABHHU-
KOM y4YaCHHUKa CIIPaBH CYI 3 ypaxyBaHHIM KOHKPETHUX
00CTaBUH CIPaBH MOXKE CTATHYTH IITpad K 3 yIaCHUKA
CrpaBH, Tak 1 3 fioro npeacraBuuka. Lle, 3 oqHOTO OOKY,
€ MPaBWIBHUM, OCKUIBKH B TAKUX BHUITAIKAX YYACHUKU
CIpaBH OyAyTh OUTBII CYMIIIHHO TOTPUMYBATHCS BUMOT
MpOIIeCyaTbHOTO 3aKOHOJABCTBA B peaisallii mpaBa Ha
CYIIOBHI 3aXHCT. A TIe, Y CBOIO Uepry, CIIPUSITUME O1JTbII
e(heKTUBHOMY Ta CBOEYACHOMY 3/IICHEHHI MPaBOCYIJIS.

HoBenoro craB 1me ofuH iHCTPYMEHT 3amoOiraHHs,
SIKUM Ma€ MpaBo 3aCTOCYBATH CYJ MO BiJTHOIICHHIO IO
MPOKYpOpiB Ta agBokaris. Tak, 4. 2 cT. 262 L[IIK Ykpa-
{HM BH3HAUCHO, IIO CYI MOXE MOCTAHOBUTU OKPEMY
YXBaIly Y BHIIAJIKY 3JI0BKUBAHHS MIPOIIECYyaTbHUMH TIpa-
BaMH, IMOPYIICHHS IPOIECYabHUX O0OB’S3KiB, HEHa-
JIS)KHOTO BUKOHAHHS MpoeciiHuX 000B’s3KIB (y TOMY
YUCIl SKIIO MiANMKACAaHA aJIBOKATOM YH IMPOKYPOPOM
MMO30BHA 3asBa MICTHTh CYTTEBI HEJOMIKH) a00 1HIIOTO
MOPYIICHHS 3aKOHOJIABCTBA aJBOKAaTOM abo IMPOKYpo-
poM. Y TakoMmy BHIIAJKY BIJIIMOBIIHO 1O 4. 6 BKazaHOI
CTaTTi OKpeMa yXBaja IIoJ0 MpoKypopa ado aaBoKara
HAJICUJIAETHCSI OpPraHy, 10 IOBHOBA)KEHb SIKOrO Halle-
JKUTh MPUTSITHEHHS 10 AMCIHIUTIHAPHOI BiNIOBiNab-
HOCTI MPOKypopa abo ajBoKaTa BiMOBIIHO.

Ha namy maymKy, Takuid MijIxia 3aKOHOJABIS € HOH-
CEHCOM, OCKIJIbKH MOXKE IOPYIIUTH OCHOBOTIOJOXHI
rapaHTii misuTbHOCTI 3a3HayeHWx ocid. Ha migreep-
JOKEHHSI CBO€EI TMO3MINI BBaXKAaEMO 3a HEOOXiHE TpO-
aHAJi3yBaTH JEsKi HOPMAaTUBHI aKTH, SKi CTOCYIOThCS
uiei npoOnemaruku. Jlo TpuKIamy, 3akoH YKpaiHH
«IIpo anBokatypy Ta aJBOKaTCbKy [isUIbHICTHY [14]
O OCHOBHHX TapaHTill aJBOKATCHKOI MisUTBHOCTI Bif-
HOCHTH 3a00pOHY BHHECEHHS OKpeMOi yxBaiu (IocTa-
HOBH) CY/y IIOJIO TTPABOBOI MO3MINIT aJBOKaTa y CIpaBi
(m. 10 9 1 ct. 23). Kpim Toro, 3rigHo 3 1. 20 OCHOBHHUX
TTOJIOXKEHB PO poJib ajaBokatiB 1990 poky [15] anBokar
MOBMHECH MaTH KPUMiHAJBHMN 1 IUBUIBHUH IMyHITET
BiJl MepeciiyBaHb 3a 3asBH, IO CTOCYIOTHCS CIIPaBH,
3po0ieHi B MUCHMOBIH abo ycHil (opmi 32 yMOB CyM-
JIIHHOTO BUKOHAHHS CBOTO 000B’SI3KY 1 3/[IHCHEHHS TIPO-
(eciiiHux 000B’SI3KIB y Cyii, TpUOyHaJI a0 IHIIOMY
aJIMiHICTPaTHUBHOMY OpTaHi.

Sk Bxe Oyrro HaMH BHIE3a3HAYCHO, 3apa3 Ha 3aKO0-
HOJIaBYOMY DIBHI 3aKpIiIUICHO, IO TIOJAaHHS CKapTH Ha

CyIOBE DIlIeHHS, SKE HE IIUIATae OCKap)KCHHIO, HE
€ YMHHUM a0o0 Jis SIKOTO 3aKiH4ymiacs (BHYEpIIaHa),
€ 3JIOBKXHBAHHIM IIPOICCYaJbHUMH TIPaBaMHU yIaCHH-
KaMU CIIpaBH Ta 1X TpeACTaBHUKAMH (30KpemMa, aJ[BO-
kKaroM Ta/abo mpokypopom). Illo x cTocyeTbcsi came
MUTAHHS BIAMNOBIJAJBHOCTI aJBOKaTa, TO IOIIJILHUM
€ HOBOBBEJICHH:I, SIKE MPOMOHYETHCS MPOESKTOM 3aKOHY
«IIpo BHeceHHs 3MiH 70 3akoHy Ykpainu «Ilpo agBoka-
TYpY Ta aIBOKaTChKY AISLIBHICTEY, po3polieHuii Pagoro
3 TIUTaHb CynoBoi pedopmu Bix 27 kBitHs 2016 p. [16],
ne 4. 4 ct. 34 BKa3aHo, 10 aJIBOKAT He MOXe OyTH TpH-
TATHYTHA JI0 JMCHUIUIIHAPHOT BiAMOBIAANBHOCTI 32
BUCJIOBJICHHSI BJIACHOI JTyMKH a0O IO3UIII 1O CHpaBi,
HE3TOAy 3 PILICHHSIM CYyAy, PIlICHHSIM a00 TO3HUII€I0
OpraHy 4M IMOCaJ0BOI OCOOM OpraHy aJBOKaTChKOTO
CaMOBPsIIyBaHHs, Oy[Ib-KOT0 OpraHy Jep>KaBHOI BIIAIN
a00 MiICLIEBOTO CaMOBPsIyBaHHS, a00 KPUTHKOIO TaKOTO
piteHHs a0o MO3uIIii.

Ha mamy my™mKy, HENpUHHATHHM € TaKOX 3aIpo-
Ba/DKEHHS BIJNIOBITAJIGHOCTI aJBOKara 3a MiANUCaHy
HUM I1030BHY 3asIBY, SIKa MiCTUTh ICTOTHI Hemoliku. Ha
MiATBEPIDKCHHS TAaKOi TyMKH HaBEJIEMO TICBHI JTOBOJIH.
V¥ cr. 43 IlpaBusl afBOKAaTCbKOI €TUKHU, 3aTBEPIKEHUX
3’i3mom aznBokariB Ykpainu Binm 09 uepsus 2017 p.,
BKa3aHO, IO aJIBOKAT MOCIIIOBHO MAa€ AOTPHUMYBATHCS
MPUHIMIY TPIOPUTETHOCTI I1HTEPECIB KIIEHTAa Tepes
BCciMa IHIIAMH I1HTEpecaMH ¥ MipKyBaHHSAMH, IO
OB’ sI3aHi 3 BITHOCHHAMH aJBoKaTa 3 cynoM [17]. Todto
aJIBOKAT sIK caMO3aifHATa 0c00a 3aBX/IU JIi€ B IHTEepecax
CBOTO KJII€HTA, TIOTO/DKYIOYM 3 HUM yCi TOAANbIII Jii,
1 SIKIO, HANPHKIAJA, KIIEHT MOTOIUB IO30BHY 3asBy,
BOHA HOro BJIAIITOBYE 32 3MICTOM, TO YOMY aJBOKAT
MOXKe OyTH MPUTATHEHUW A0 AUCUUILIIHAPHOI BiAIOBI-
JAJIBHOCTI (i, IO € HEe MEHII BaXKJIMBUM, CIOJM BiIHO-
CHUTBCS 3yIIHHEHHS 200 MPUMTIHEHHS IpaBa Ha 3aiHATTS
aJIBOKaTCHKOIO JIsUTbHICTIO)? V pimieHHi Pajn anBokaris
VYkpaiau Ne 52 Bin 07 kBitHs 2017 p. BKa3zaHoO, 10 OJHO-
YacHO, B MEXaX JOTPUMAaHHS NPUHIIMITY 3aKOHHOCTI,
a/IBOKAT 3000B’s13aHUH Y CBOTH npodeciitHiil AisTbHOCTI
BUXO/IUTH 3 TIEPEBAry iHTEPECiB KII€HTIB MEPea CBOIMHU
BJIACHUMU IHTEpecaMH, iHTepecaMu KOJIET, MapTHEepiB,
CHIBPOOITHUKIB, 3aKOHHUX MPEJICTAaBHUKIB KIIIEHTIB 200
iX OMIKYyHIB, MIKIYBaJIbHUKIB Ta IHIIMX OCI0, a TAKOX
riepes] Oy/ib-sIKHMH 1HIITMMHA MipKyBaHHsIMH [ 18].

Kpim Toro, 3arajipHui KOJEKC MpaBHJ IS aJBOKA-
TiB KpaiH €Bpornelicbkoro CriBTOBapUCTBa (TPUHHSATHIA
JIeNIeTaIlier0 TBAaHAIISTH KpaiH-y4acHHIlb Ha TUICHAp-
HoMy 3acifmanHi y CrtpacOyp3si 08 >xoBTHs 1988 poky)
y 1. 3.1.2. BKa3aHo, 1110 aJBOKaT HECe OCOOMCTY BiAMOBI-
JAJIbHICTD 32 BiZIMOBY CJIi/TyBaTy BKa3iBKaM KiieHTa [19].
ToOTo Ha MpaKTUIll B MOMATBIIOMY MOXKE BHHUKHYTH
CHTYyAIlis, KO aJBOKAT, HAPUKIIAI, 3HAXOJUTUMETHCS
Tepesl 3arpo30r0 BiAMOBIAAIBLHOCTI 332 BIIMOBY CIIiy-
BaTH BKa3iBKaM KJTI€HTA, 3 OJHOTO OOKY, Ta 3a TOIaHHS
IT030BHOI 3a5BH, SIKa MICTHTh ITIEBHI HEAOIKH — 3 1HIIIOTO.

I K10 BKe 3aKOHO/ABEIh BHIC TaKi CYyTTEBI HOBO-
BBCJICHHS, MU BB@)Xa€MO, IO BUIIEBKa3aHy HOPMY
HEOOXiTHO OiNbII JeTani3yBaTu: IO MOXe OyTH Bif-
HECEHO J0 «CYTTEBHUX HEAOJNIKIB», MiJNKCaHa TakKa
[030BHA 3asBa Yepe3 Hemorsl, rpydy HeoOepeKHICTb
i3 OOKy aJIBOKara 4 MPOKypopa 4YM 3a BKA3iBKOKO KITi-
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€HTa a00 KEePiBHUIITBA IPOKYPaTypH. Y MPOTHICKHOMY
X BHIQJKY BEJIHKY POJIb BifirpaBaTHMe CyO’ €eKTHBHMI
(hakTop 13 OOKY TOTO UM 1HIIOTO CYZII.

OTxe, 10 CTOCY€ETHCS OKPEMOi YXBalld CyIy OO
NPUTSTHEHHS. aJIBOKAaTa O NUCHHUILUIIHAPHOI BiIIOBI-
JaTbHOCTI, TO, Ha HAIIY JYMKY, [I€ MOYKE CTaTH ¢(pEeKTUB-
HUM 3ac000M THCKY Ha aJ{BOKaTa 3 OOKY CYIUII, 0 MOXE
MOTSATHYTH A0 TOPYIICHHS NPHHIHUITY HE3aJICKHOCTI
aJIBOKATChKOI JISUIBHOCTI. A HE3aJIe)KHE CTAaHOBUIIE
aZiBOKaTa CIpUS€ 3MIIHEHHIO B CYCHUIBCTBI JOBipH
JI0 TIpOLECAYp NPaBOCYAsl 1 HEYNEepeIKEHOCTI CYy/JIiB
(m. 2.1.1 3araibHOrO KOAEKCY MpaBWJI Ul aJBOKATiB
kpain €Bpornelicekoro CriroBapuctBa 1988 p. [19]).
[Ipo 31mOBXHMBaHHS TPUTATHEHHS aIBOKAaTa JO IHCIIH-
IUTIHAPHOI  BIIMOBITAIbHOCTI  HATrOJIOMIYETHCS  TAKOXK
y 1. 6 I[Ipoekry €C «IlinTpumku pedopm y chepi rocTu-

uii B Yipaini» Big 09 uepus 2016 p. [20]. Taxi x nmomno-
JKEHHS BITHOCATHCS TAKOXK JI0 BiNOBIJATBHOCTI IIPOKY-
POpIB, AEep>KaBHHUX Ta MPUBATHUX BUKOHABIIIB.

BucHoBkn. Takum uymbOM, mepemiyeni B I[IIK
VYKpaiHu 1HCTpYMEHTH CHpSMOBaHi, 3 OXHOTO OOKY, Ha
MIPHUITBUANICHHS PO3IVISTY CIIPaB 1 HAJTAKOTh CYILY Ji€Bi
Baxkeli JUIsi OOPOTHOM 3 TOPYIIHWKAMH IIiJ| 4ac CyJIo-
BHX IIPOIIECIB, a 3 IHIIOTO — HAJAIOTHh TaKi MOBHOBA-
JKEHHS, 10 JIO3BOJISIE CYIJIIM CyO’€KTHBHO OLIIHIOBATH
Ty 4M iHIIy OOCTaBHHY, IO CKJIanacst 10 Ta Mia vac
MPOBAHKEHHS Y CIIPaBi. A IIe, Y CBOIO Yepry, MOXKe IpH-
3BECTH JIO 3JIOBKHBAHHI CAMUMH CYIJSIMHA CBOIMH TIpa-
BaMH, III0 € HEMIPUIIYCTHMUM Ha NUAXY 10 i IBUIICHHS
PIBHS IIPaBOBOI KYJIBTYPH B YKPaiHCBKOMY CYCIUIBCTBI
Ta 3a0e3MeUYCHHs He3aJIeXKHOT, 0€3CTOPOHHBOI Ta HEyIIe-
PEKEHOT CyI0BOI BIIAIU.
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