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BCTYI

KoHcTuTyuia mae couianbHy KOHOTauio. Hacamnepen, ceHC KOHCTUTYL i noB'a-
3aHUN 3i CNiNbHOIO AiANbHICTIO Nogen. Taka AiANbHICTb Yy IOPUANYHOMY CEHCI CnpsA-
MOBaHa Ha GpopMysOBaHHA NEBHUX NpaBus, NPoLeayp Ta CYCnifibHUX IHCTUTYLIN.
[na uboro Mixx NoAbMI Ma€ iCHyBaTU NEBHUI OPIEHTUP Ta 3roAa Wopao dyHJameH-
TaNbHUX LiHHOCTel, Ha OCHOBI AKUX 6yae 6yayBaTUCA NeBHUI NOPAAOK peyeit. Tob-
TO HaBPAL, YN KOHCTUTYLIIIO MOXKHa PO3rnAfaTi no3a LiHHOCTAMU, WOoAO0 AKUX iCHYE
cycnifnbHa 3roga.

PO3BMTOK KOHCTUTYLINHOTO NpaBa MOX/NBUNA Y KOHTEKCTi JOKTPUHN KOHCTU-
TyuioHanismy. MpoTe gosoni TpuBanuit nepiog Yacy Nnpobaemm KOHCTUTYLiOHani3My
ANA KOHCTUTYLiINHOro NpaBa YKpaiHu 6ynu ceoepiaHum Taby. Lie 6yno BigobpakeH-
HAM KOJIOHiafIbHOro MrHyNoro YkpaiHu. TpyBanuii yac opuanyHa OKTpuHa YKpa-
THU LiNIKOM y NOCTKOJMIOHianbHOMY Ayci 6yna y nonoHi BNAMBY pUANYHOT cuctemm
CYCiAHbOI KpalHW 3i cxopy.

OTBepesiHHA npunwno nuwe nicna Pesontouii rigHocTi. BpyTanbHa, BCcynepey
NPUYHLUNIB KOHCTUTYLINHOIO Ta MiXkHapo4HOro Npaea, aHeKcia Kpumy Ta 6e3noce-
penHe BTOPrHEHHA POCINCbKUX BiICbKOBUX MNigpO3A4iniB pO3KpUIO CNpaBXHIO Kap-
TUHY TOrO IOPUANYHOrO CBiTOrNAQY. TOMy MM MAaEMO LUYKaTW BIAaCHi CEHCK | TpeHau
Y PO3BUTKY KOHCTUTYLIINHOrO NpaBa, a He 6y T y NOMOHI UyXunx danbLuMBMX into3il.

3BiNbHEHHA Bif NOCTKONOHIaNbHOI CNAALWMHY Y IOPUCNPYAEHUIT € KPUTUYHO
BaXNIMBUM ANA NOAANbLLOro NOCTYNaAbHOro PO3BUTKY YKpaiHuW. 3anuwaunch i Ha-
fJani B aBTOPUTapHOMY ANCKYPCi AepKaBHOMO NpaBa, 3riHO 3 AKNM y KOXHIi aep-
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KaBi ICHYE KOHCTUTYLIA, CynepeynTb Cy4aCHUM AOCATHEHHAM Y JOKTPUHI Ta npak-
TULi KOHCTUTYLiOHani3my. Lle € peayKui€lo y po3ymiHHI KOHCTUTYLI, AKY 3B0AATb Y
Taknin WTKG, NULe A0 NMcaHoro JokymeHTa. HacnpaBspi, AKIWO HaBiTb i TpakTyBaTh
KOHCTUTYLIilO AK MEBHMI MUCaHWI aKT (Lo He € yHiBepCalbHMUM HaBiTb 10 CTPYKTYpH
KoHcTtnTyuii ®paHLy3bKoi Pecnybniku — A Bxe TyT He 6yay roBOPUTU MPO CTPYKTY-
py KoHctutyuii CnonyyeHoro Koponisctgal), To Lel npaBoBuUin akT NEBHUM YMHOM
nuwe popmanisye pesynbraT CyCnifIbHOro KOHCeHCYCy y Burnagi ¢opmyn, npasu,
npoueayp Ta iHCTUTYTIB. A HacnpaBegi 33 HUMY NPUXOBYETbCA MUOOKNIA 3MICT. | AK-
pas ue € 3aBAaHHAM ANA akageMiuyHOI CNinbHOTU Ta CYAAIB.

Y Uit poboTi HaBOAUTLCA XapaKTePUCTUKA MepeXeBUX CTPYKTYp i ix poniy
¢dopmyBaHHi npaBu Ta ix neritumatii. Tak o7, cneuniuHO PUCOIO LMX CTPYKTYP B
YKpaiHu € Te, LLIo BOHW € yaMKaMu MOAITUYHNX, EKOHOMIYHWX Ta KYSIbTYPHUX CTPYK-
Typ ToTanitapHoro PagaHcbkoro Coio3y, AKuii KaHyB y JleTy. 3BiAcy, iHTenekTyanbHa
cnafwmHa nNpefAcTaBHUKIB LMX MepexeBUx CTPYKTYp CKopille CXunbHa NTn y ¢ap-
BaTepPi MPUXMIIbHUKIB aBTOPUTaPHNX MPAKTUK Ta NMOOYAO0BM CyCMifbHO-MOMITUYHUX
iHCTUTYUin aBTOpUTapHOro WTnby. Tomy 1 He ANBHUM Byae Yy Takill cuTyaLii OTOTOX-
HEHHA HaABHOCTI KOHCTUTYLIT i3 iCHYBaHHAM [epXKaBHOCTI, He3BaXKaloum Ha iCHytoui
aBTOPUTaPHI NPaKTUKN.

Lis po6oTa € pe3ynbraToMm MOiX nofanblunx AOCNIIXKEHb MiCNA 3aXMCTy JOK-
TOPCHKOT AncepTaLlii, TpUCBAYEHOT NPo6nemMamM KOHCTUTYLLIOHasi3My Ta PO3yMiHHIO
KOHCTUTYLI Y CBiTNi MoBaryn Ao TigHOCTi Ta NpaB MOAUHU. BinbLwicTb il NONoXeHb
6ynu ony6nikoBaHi AK HayKOBi CTaTTi, a AeAKi AK HayKOBO-MOMYAPHi CTaTTi, 30Kpema
B «[13epKani TvxHaA», <KOpunanyHin raseti» Ta «l0OpuanyHomy BiCHMKY YKpaiHu». Tomy
TYT € NEBHe y3araJibHeHHA MOIX MO3ULiN WOoJO CyYaCHUX TEHAEHLIN PO3BUTKY KOH-
CTUTYLiOHani3My y KOHTeKCTi rnobanisadii.

MeTolo Lboro JOCRIAKEHHA € BU3HAUYEHHA OCHOBHUX TEHAEHLIN Yy PO3BUTKY
CyYaCHOro KOHCTUTYLiOHaNi3My Ta IX BrIMBY Ha HaLiOHanbHY KOHCTUTYLINHY Tpa-
Aanuito Ykpainu. OCHOBY /0ro CTaHOBAATb MiXANCUMMIIHAPHICTb, MPaBOBUIA MOpa-
Ni3M, KOHCTUTYLiHa aKCionoria Ta rymaHiTapHui BUMIp npasa.

TpaHcdopmaLia cyyacHOro KOHCTUTYLIOHanNi3mMy TprBaE Nif BMIVIBOM YNHHU-
KiB, Npo AKi nige moBa Hyxye. MNonpu 3a3HaveHi geTani, CyTb Takoi TpaHcpopmauii
BM3HayaloTb MKAUCUMMAIHAPHICTb, NPaBOBUN MOPani3M, ryMmaHiTapHUN BUMIP
npa.a Ta npouecu rnobanisauii Ta dparmeHTauii y npasi. Libomy cnpuse Takox 3mi-
Ha XxapakTepy MPaBOTBOPYOCTI y CTPYKTYPi AKOI 3pOCTa€ posb MPUBAaTHO-NPaBOBOro
enemeHTa. [p1KNagom Lboro € BN/MB Ha My6AiyHNI eKOHOMIYHMI NOPAROK YKpaiHU
piweHHA ApbiTpakHoro iHcTUTYTy Toprosoi nanaty CToKronbma y cnpasi 3a no3o-
Bom HAK Hadroras YkpaiHn npotu fasnpomy. Takoro pogy pilleHb HakonnvyeTbCA
BCe binblue i BOHW MaloTb BCE BaroMmilLWii BNVB Ha PO3BUTOK MpaBsa.

MpaBoBwmii naopanism Ta rno6anicTuka
Y Moih poboTi 3BEPTAETLCA yBara Ha Ty 00CTaBIHY, L0 HacnigKom rinobanisauii
Ta AuriTunisauii ctae 6inbly onepaTuBHMI 06MiH iHpopmaUieto. Lie cnpuse wenpwo-
My MOLUMPEHHIO ifein, KOHLENLin, Teopii Ta JOKTPUHN Y KOHCTUTYLiHOMY npasi. Ha
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nepLunii MiaH BUXOANTb MUCTeLTBO GOPMYIOBaTK ifel Ta 3AiNCHIOBaTN KOMYHiKa-
Ll LWOoAO BU3HAYEHHA 1X 3MICTY Ta CYTHOCTI Y KOHTEKCTi AJOCATHEHb CYyYacHOro KOH-
cTuTyuioHaniamy. O6MiH ifeAamMn CBiAUNTD, L0 KOHCTUTYLA IK MONITUKO-MPaBOBUN
deHomeH € bGaraToacnekTHOI, a ToMy nepeabayae AMCKYCilo Ta 0OMiH [OCBiAOM
wopo GopmynioBaHHA, BifTBOPEHHA Ta iHTepripeTauii npaBus. 3a 6yab-AKMX yMOB
KOHCTUTYLiOHaNI3M € LiNiCHOIO AOKTPUHOI, AKa I'PYHTYETbCA Ha LiHHICHOMY BUMIPI
npasa, GOPMOI0 AKOro BUCTYMaloTb Hacammnepea NpUHUMNM npasa. MucteuTso iH-
TepnpeTyBaTyi NPUHLUNW NPaBa, 3HaXOAUTU B3aEMO3B'A3KN Mi>K HAMW Ta Ha OCHOBI
Lboro ¢popmynoBaTH ifiel € KBIHTECEHLiE€I0 Cy4acHOro KOHCTUTYLioHani3my. Lli peui
noB'A3aHi i3 PO3yMiHHAM CTPYKTYpW KOHKPETHOro CyCninbCTBa, MOro iHCTUTYLIN
Ta npasun, AKi HagaloTb cneundiyHoro 3abapsreHHA HaUioHaNbHIN NPaBoOBIl CUC-
Temi. Y LbOMy KOHTEKCTi BEIMKNIA | HEBUKOPUCTAHNI NOTEeHLial Ma€E NOPiBHANIbHE
KOHCTUTYLIiIHE NPaBO, @ TaKOX PO3pobOKa 3arafibHuX, YHiBEPCaNbHWUX CTaHAAPTIB
Ha TpaHC- Ta HagHaLiOHasIbHOMY PIBHAX, WO MOXe MaTu NepcrneKkTUBY 3apOAKeHHA
MiXXHapOAHOro KOHCTUTYL|iINHOro npa.a. MNonpu ¢parmeHTauito y CBiTi Ta Hanpyxe-
HUIA CTaH i3 3a6e3neyeHHAM NpaB NIOAMHN, Came MgHICTb MIOANHYW, MOXIMBICTD i ca-
MOBVPaXKEHHSA Ta BifIbHOrO PO3BUTKY € OCHOBHMMU MapKepamu PO3BUTKY Cy4aCHOro
KOHCTUTYLiOHaNi3my.

MpaBo He MOXHa PO3rNAZaTY Y BiAPUBI Bifl iHLLNX couianbHMX HOpM. Bce 6inbLu
aKTyaJIbHUM CTa€ MiXxancumnniHapHui nigxig. Ocobnuee 3HaYeHHs BiH Ma€ Ans Mo-
NOANX KOHCTUTYLIMHMX AEMOKPATIl, WO CNUHATLCA Ha HOrW. [pn 3AiNCHEHHI KOH-
CTUTYLiNHMX pedOopM HaMCKNAAHILWMM € MUTaHHA CUHXPOHI3aLii pedopm eKoHOMIY-
HOI Ta NONITUYHOI CUCTEMW, L0 IHKONW 3[AETbCA ANIEMOIO HA KLUTANT NePBUHHOCTI
KYPKM i AnuA. BUsHaueHHA NpiopMTEeTHOCTI Ta NEBHOr0 anropuTMy Ain AKpas cnpuse
OOCTiIKEHHIO NPO6NIeM Ha MeXi KOHCTUTYLiOHani3my, 3 ogHoro 60Ky, Ta, BiAnoBia-
HO, eKOHOMIYHOT Teopii Ta noniTonorii — 3 iHworo. TakoX ANnA Po3yMiHHA epeKTNB-
HOCTi KOHCTUTYLIIHOTO pepOpMyBaHHA BaXNMBE 3HAYEHHA Ma€ JOCTiIPKEHHA CTaHy
CYCNiNbHUX IHCTUTYLIN Ta CTyneHA conifgapHoCTi B cycninbcTsi. [pn iHTepnpeTauil
KOHCTUTYUT BiflirpaloTb 3HaUHy CEMiOTMKa, FepMEHEBTMKA, a He e popmasibHO-10-
pvAnYHI nigxoan. BmiHHA TBOpYO NoeaHyBaTK Ui NiAXOAN Ta AOTPMMYBATUCA NEBHUX
npoueayp AOCNiAXeHb BUPAXKAE MUCTELITBO TBOPEHHA KOHCTUTYLINHUX CEeHCIB, ifen
Ta KOHUenuin.

KoHcTuTyLiHa iAeHTNYHICTb Ta KOHCTUTYLiOHaNi3M

MpaBoBuiA NOPasniam y KOHCTUTYLINHOMY NpaBi NOrMmnboeTbCA Npobnema-
MU KOHCTUTYLINHOI iAeHTNYHOCTI. HaBiTb y cTatTi 6 loroBopy npo €C € nocunax-
HA Ha «HaLioOHaNbHY KOHCTUTYLIHY Tpaauuito». MogepHUI KOHLUENT HauioHanbHOI
[ep)KaBHOCTI CMUPAETbCA CaMe Ha CaMOOyTHICTb MPaBOBOI TPaauLii KOHKPETHOI
KpaiHu. Ha Uili oCHOBI O6rPYHTOBYETLCA AOKTPUHA KOHCTUTYLIIHOTO NaTpioTu3my.
BopHouac rno6anisauis, TpaHc- Ta HagHaLiOHaNbHICTb Y NpaBi po3rnaaalTbea AK
CBOEpPiAHA aHTUTE3a KOHCTUTYLINHOMY NaTPioTU3MY AK TaKi, WO aTaKyloTb KOHCTU-
TYUiMHY iA€HTUYHICTb KOHKPEeTHOI KpaiHu. MpninHATO BBaXKaTw, WO npAMa Aia Hag-
HaLUiOHaNbHOro npaBa HiBeloE OCHOBHI efleMeHTN HauiOHaNbHOI KOHCTUTYLiNHOT
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Tpaauuii. Ha npuknagi YropwmHuy, Aka CxuibHa Yy CBOEMY PO3BUTKY [0 aBTOpUTap-
HOI TPaAULii Aep>kaBHOCTI, MOXKHa CnocTepirath AUCKYCito LWOAO KOHLENTY BiNbHOro
[eMOKPaTMUYHOrO YCTPOIO, AKNI BBAXKAETbCA LiIHHICHOIO YCTAHOBKOIO Ta OpraHi3auin-
Hoto 3acapoto €C. Tak caMo, 3ropTaHHA NpoueciB yknagaHHa Yrogm npo acouiadito
Ykpainu 3 €C y nuctonagi 2013 p. ctano ogHmM i3 KaTanizatopis PeBontouii rigHOCTi
Ta Bigxopy Bif NpaBniHHA BikTopa AHykoBMya. 3 iHWoro 60Ky, TPaHC- UM HaaHaLi-
OHaJIbHICTb AAE 3MOry Kpalle BiACTOOBATW! HaLiOHanbHI iHTepecCKH, HiXK Y BUMaAKy,
KOJIM ieprKaBa He iHTerpoBaHa y Ui 06’eaHaHHsA. BigmoBy Big iHTerpadii MoXyTb [103-
BONUTY Xiba o cobi, 3a xapakTepuctrkor OepHaHa bpoaens, ceiT-aepxasn (CLUA,
KHP, €C).

Heo6xigHo0 YMOBO NMOCTYNanbHOro PO3BUTKY CYCMiNbCTBA € TAMICTb HaLjio-
HasIbHOI KOHCTUTYLIMHOT TPaauLil, O NPOABNAETbCA Y epKaBHOMY, TepuUTopianb-
HOMY Ta NPaBOBOMY KOHTUHYITeTI. Lle cknagHi nasnu, AKi nexarb B OCHOBI HaLiOHab-
HOT KOHCTUTYLIMHOT TpaauLil Ta XapakTepusytoTb SIOriKy PO3BUTKY NeBHOI mogeni
KOHCTUTYLiOHani3my. AKLO e MOBa MPO KOHCTUTYLLINHY iAeHTUYHICTb YKpaiHu, TO
HewoAaBHIN ANCKYPC WOAO AUSIeMN EBPONENCbKOI Ta €BPA3iMCbKOI Tpaauuin npa-
Ba UM TO MiCTKa Mi>K 060Ma TpaZuLisaMmM NpaBa 3BOAUTLCS HaHIBELb CbOTOAHILUHIMU
peanismu. 30KpeMa, TyT MAa€ 0CObNMBE 3HAUEHHS 3BiNTlbHEHHS Bifl MOCTKONMOHiaNbHOT
cnapwuHm Pocincbkoi imnepii Ta PagaHcbkoro Coto3y (xoua OCTaHHI MOXHa pO3rnis-
[aTu AK CBOEPIAHY TpaHcpopmaLiiio nepLuoi).

BipHicTb KOHCTUTYLiT Ta KOHCTUTYLiNHI iHHOBaUiT

MuTaHHA peanisauii KOHCTUTYUil — cKnagHa npo6nema. Hacamnepep, ue
NoB'si3aHO i3 NPUPOAOCI0 NIOACLKOT NMOBediHKK, fIKa NMOEAHYE B cobi emoLiliHe Ta
pauioHanbHe Havana. [Ina nepexigHMX KOHCTUTYLIMHMX OeMOKpPaTin NOTeHUinHY
Hebe3rneKy CTaHOBJIATb HaMaraHHs BUKPVBUTW 3MICT KOHCTUTYLIHUX LiHHOCTeN
i MpYHUMNIB, WO MOXe y KiHLeBOMY paxyHKy nigipBaTi 3acagy KOHCTUTYLLINHOIO
nopsAgky. Tomy TyT fiy>ke BaXKNIMBO BUTPUMATK GanaHC MiX napnameHTapu3mMoM Ta
CYAOBUM KOHCTUTYLiIMHUM KOHTponeM. [lonpw neBHi nepeBarn napnameHTapusmy,
noro AxinnecoBoto N'ATOI0 € MOTEHLiNHE YXBaNeHHA JOBINbHNX 3a 3MICTOM pillieHb,
O MAE HacC/ifKOM TUPaHIil0 NaprnameHTCbKOI 6inbluocTi. Y MoHorpadii HaBoanTbCA
CNIOBaUbKMIA AOCBIA MPOTUCTOAHHA OMO3MLUil TUpPaHil MapnamMeHTCbKol GinblIoCTi
npem’ep-miHicTpa Meuisipa, AKUI CTaB MOXIUBUI 3aBAAKM Came NPUHLMMOBIN NO3K-
uii KoHctutyuinHoro cyny CnoBauumHu. Lien focBia 3acBiguye, HaCKiNbKy BaxXnmBui
6anaHCc M nMaprnameHTapusMoMm Ta toanKaTypoto. Mpy 3axmcTi 0OCHOBOMONOXHIX
LiHHOCTEW KOHCTUTYLiNHA ICTULIA MOXKe CNMPATMUCA NKLe Ha BIaCHUWN aBTOpUTeT Ta
Cuily aprymeHTy, fika BUKfageHa y ii akTax. [lyxe 4yacto HoBen y KOHCTUTYLLiInHOMY
npasi NPOAYKYyOTbCA CaMe B akafileMiYHOMY cepefioBULLi Ta B KOHCTUTYLINHOMY CyAi.
Tomy py»e BaxknvBa pernpeseHTaLlia aBTOPUTETHUX | KOMNETEHTHUX KOHCTUTYLiOHa-
nicTiB cepep CyaniB KOHCTUTYUINHOIO Cyfly UM aHanoriyHoi iHcTuTywii, Aki 6 mornu
onmpaTnca CBaBiNbHMUM BAAAHUM PilleHHAM. [IuHamMiKa KOHCTUTYLIMHOIO NOpAAKY i
PO3BUTOK PO3YMiHHA 3MICTY KOHCTUTYLIHMX LLIHHOCTEN BHOCUTb iHHOBALiT y Npaso.
Tomy TYT CTOITb MUTaHHA, HACKINIbKN KOHCTUTYLINHNA PO3BUTOK YKpaiHN BMNCYETb-
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€Ay 3arajibHOCBITOBI TeHAEHLT Ta AKUM YMHOM BOHU CMPUAIOTb BiflbHOMY PO3BUTKY
0CcobUCTOCT.

MpaBoBUI 3aXUCT KOHCTUTYLiT

Mpouec iHTepnpeTauil KOHCTUTYLT NepenniTaETbcA i3 il NPaBOBMM 3aXUCTOM.
BiH Ma€ cBOI BUTOKM 3 ile€lo HETEPNUMOCTI 1O HeCnpaBeAsIMBIMX 3aKOHiB. PaHilue no-
[ONaHHA NpobneMun HeCcnpaBeAINBIX 3aKOHIB YaCTO PO3IMAAANOCA Y KOHTEKCTi npa-
Ba HapoAy Ha NOBCTaHHA NPOTU TUPaHii. AAXe HecnpasenvBi 3aKoHY cami o cobi
€ CBiAYEHHAM PO3ipBaHHA HOCIAMM Ny6iYHOT BNaam coLlianbHOro KOHTPaKTy Npo Te,
L0 BOHV 6YAYTb NPaBUTX HAPOAOM, KU AOPYUUB iM Lii TOBHOBAXEHHS, BiAMOBigHO
[0 3arafibHOBU3HaHWX Npasun i npoueayp. MpoTe, AK wWe nigkpecoBas y CBil Yac
[xoH Jlok, noBoni cknagHoO pearyBaTyl Ha KOXKeH HecrnpaseaInBUIA 3aKOH NOBCTaH-
HAM. ONTMManbHILIMM BapiaHTOM € CYA0BUI KOHTPOJIb Haf akTamu HOCIiB ny6niuHoT
Bnafu, WO Ja€ 3MOTy JOBOJIi ONepaTUBHO PO3B'A3aTh KOHOMIKT i 3anobirtv rpomaa-
CbKOMY MPOTUCTOAHHIO, AKE HABITb MOXe 3arpoxyBaTi po3Knagy i po3nagy Aepas-
HocTi. YKpaiHa Mmana BXe fOCBiA KOHCTUTYLiIIHOrO pO3prBY (AUCKOHTUHYITETY), KON
nopaska HaLioHanbHO-BM3BOJIbHOI pesontouil 1917-1921 pokis npusena Ao Bnaau
MapioHeTKkoBuI pexunm YCPP. Hacnigkom pagaHCbKOro npaeniHHA, anopeo3om AKo-
ro 6yna cTaniHwWwyHa, CTany reHoUMAHI NPaKTUKM NPOTU BAACHWUX MPOMAASAH Mif yac
lonogomopis 1921-1922, 1932-1933 pokiB, YOro paHille i Ni3Hilwe He 3AiNCHIOBaNN
»OJHOro pa3sy HaLioHanbHi AepxaBu. MacoBa pi3HA HAPOZHOCTI TYTCi 3 6OKY XyTy y
PyaHpi B 1993 poui - Le iHWe NuUTaHHSA, siKe Wwe NoTpebye CBOro AOCiAKEeHHS Woa0
NPaKTUK coLianbHOI B3aEMOSil, poni CydyacHUX Mefiia y NOLUMPEHHI ifet HacunbCTBa
Ta cTunio hate speech (MoBY BOPOXKOCTi) Y BUKNagi iHpopmalii Ta CTinkocTi iHCTUTY-
TiB FPOMafAHCbKOro CycninbcTea. BogHouac oKpeMi efleMeHTH HarHiTaHHA cycninb-
HOT 06CTaHOBKM, BUKOPVCTAHHA MOBW HEHaBWCTi Ta MOWMpPeHHA KceHodobii npu
NiATPMMLI MiGPUBHUX MEPEXEBMX CTPYKTYP MOXHa NobGaunty Ha NpuKnagi noriku
po3ropTaHHsA nogii B Kpumy, [loHewubkil Ta JlyraHcbKiln obnacTax, Wwo nisHiwe 6ynu
OKYMOBaHi BOEHI30BaHNMI CTPYKTypamu, AKi yNpaBaaoTbCA Ta BUPILLanbHO NigTpu-
MytoTbca Kpemnem.

3a Takmx yMOB noTpebye HOBOrO OCMUC/EHHS CMiBBIAHOLWEHHSA 3BUYANHMX i
HaZ13BMYaHUX 3aco6iB KOHCTUTYLII. Y Uil poboTi NnpoBefeHO aHani3 Haa3BMYaNHUX
3aco6iB 3aXMCTy KOHCTUTYLIT KPi3b MPU3MY PO3YMiHHA HOBUX 3ac06iB i Cnocobis Be-
JEHHA BiliHW. Y po60Ti OBOAKY, O CyyacHe HaLioHanbHe NPaBo MiCTUTb OCTaTHbO
iHCTPYMEeHTIB MPOTUAII NiAPUBHIN JiANbHOCTI NPOTW HaLiOHaNbHOI AeP>KaBHOCTI, ANA
4oro npoaHanizoBaHO NapraMeHTCbKy, BUKOHaBYY Ta fleporaviiHy mogeni Haf3Bu-
YanHOro 3axucty KoHcTuUTyLii. MNpn LboMy aKLeHTOBaHO yBary Ha TOMy, WO Takumn
3aXMCT Ma€E 34iCHI0OBATNCA KPi3b NPY3MY KOHCTUTYLINHMX LiHHOCTEN. [HaKwe 6nari
Hamipun 3abe3neyeHHa KOHCTUTYLiIHOrO nopaaKy 6e3 onepta Ha GyHAAMEHTaNbHi
NpPaBoBi LiHHOCTI i NPUHLMMM Y4acTo NPU3BOAATb A0 BCTAHOBNEHHA AUKTATypu Ta
MacoBMX NMOpPYLUEeHb Npas AANHN. Y LLbOMY KOHTEKCTi B YKpaiHi JOBO/i NOBEPXOBO
BperynboBaHO AiANbHICTb OpraHis BAagn nig Yac orosolweHHA NPaBoBUX PeXNMIB
BOEHHOTO i HAA3BMYANHOTO CTaHy, @ PEXMM CTaHy BiiHU (AKMI 3rapyeTbca 'y KoHCTn-
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Tyuii) Mal>ke He BperynboBaHo. 3a TakMxX YMOB CJ1if TaKOXX HaNOBHIOBATW 3MiCTOBHMM
KOMMOHEHTOM MpaBoBe peryntoBaHHsA iHGopMaLiiHNX, EKOHOMIUHVX BOEH, KibepBo-
€H TOLLO.

JuHamika KOHCTUTYLINHOIO NOpAAKY BMMarae 3abe3neyeHHs €AHOCTI Cyfo-
BOI MpaKTVKW. Y nepexigHMX KOHCTUTYLINHNX cMcTemax uA npobnema Takox nos's-
3aHa i3 CTAaHOBJIEHHAM He3aneXXHocTi cyaoBoi Bnagw. Li iHcTuTywiliHi npobnemu
MOXYTb MOMAraTV y pisHMX Gopmax: y HeoOXigHOCTI 3aCTOCYBaHHSA NOCTPALiHIX
3axofiiB 3 MeTol 3anobiraHHA 34iiCHEHHI0 NPaBOCYAAA 0CO6aMK, CXMIIBHUMUW [0
CBaBiNbHOr0 06MEXEHHA NPaB NOAVHY; Y TAXIHHI 4O GOPManbHOro, a He CybCTaH-
TUBHOIO PO3YMiHHA 3aKOHHOCTI, WO 6e3nocepeAHbO BMIMBAE Ha aprymeHTaLilo
CYA0BUX pPillleHb; B OCBOEHHI aKCiONOriYHOro iHCTPYMeHTapilo Npu IpUaNYHIn ap-
rymeHTauii, Wo mae 6yTr 30pieHTOBaHO Ha LiiHHOCTI Ta Ha BM3HAYEeHICTb Y 3aCTOCy-
BaHHi Npaswn i npoueayp.

CyTHicHWIA 3MiCT NpaBa Ta 060B’A30K 3aXMCTy

LleHTpanbHolo KaTeropito KOHCTUTYLIINHOrO npaBa € CTyMiHb BTPyYaHHA gep-
»KaBW y NpuBaTHY aBTOHOMiIlO iHAMBIAA. [prBaTHa aBTOHOMIA iHAMBIAA CKNAgaE CyT-
HiCTb camoi cBo60AN, OCKiNIbKM BOHa Nepeabayac BignosiganbHuin Bubip ocobm 6e3
30BHILIHBOrO TUCKY. TO6TO Mpobnema CTOCYETbCA CNPUAHHS 3QINCHEHHIO MEBHUX
aKTiB NOBeAiHKN 0CobU, AIKi MOXKHa BU3HAUWTY fK TaKi, L0 Npr3HaYeHi Ans po3BuT-
Ky 1l AK iHAMBIAA i3 NpUTaMaHHUMM I AKOCTAMMW XapaKTepy, TeMNepameHTy, HaBu-
YOK, XKUTTEBUX KOMMNETEHTHOCTEeN Towo. PiBHOK Mipoto Ui CKnagHi MMTaHHA TakoX
NoB’A3aHi i3 iAEHTUYHICTIO Ta CaMOBMpPa)KeHHAM 0cobu. Y 3B'A3Ky i3 UMM rigHiCcTb
NIOANHN PO3MNAZAETHCA AK OCHOBOMONOMXHA LliHHICTb, AIka MA€ BaX/MBe MeTOA0s10-
riyHe 3HayeHHA. HacKinbkn MoXxnvBe BTPYYaHHA OepXaBu y Ui CKNafHi NUTaHHA —
ZOBOJIi CyrnepeunivBa gunemMa cama no cobi. Mpu Lbomy came Aep>kaBa BUCTYMAE Y
[BOX inocTacsx: opraHisais CycninbCTBa y iepaBy € HEOOXiAHOI YMOBOIO 3aXMCTy
npas NOAVHY, a 3 HWOro 60Ky — fep)KaBa € HalBIPOTiAHILIMM MOPYLUHMKOM MNpaB
noanHN. Tum caMym npasa NIoANHN NPEe3IOMYI0Tb BTPYYaHHA AepKaBn y 34iNCHEHHSA
TaKkux cBo60p. | 6axkaHolo, AIKLLO He ifeanbHO0, € MiHIMi3aLliA TaKoro BTpyYaHHs aep-
»KaBy y NprBaTHY aBTOHOMiIlO. LIboro gocartu cknafHo y 38'A3Ky i3 cutyaui€to nopy-
LUeHHA npaBa 3 60Ky TPeTiX 0Cib Un NeBHOro opraHy ny6niuHoi Bnagu. Tomy BUHUKAE
NUTaHHA OOrPYHTOBAHOCTI Ta MeX BTPYYaHHA [epKaBy, WO Ma€ 3AiliCHIOBATMCH 3a
ZOMOMOTOI0 HaNeXHWX i fOPEYHUX IOPUANYHIX 3aC00iB, 106 He BUHMKANO cuTyauil
CTBOPEHHS ICTOTHMX NepPeroH y 3AiCHeHHi NpaBa abo 3anepeyeHHs NOro CyTHICHO-
ro 3micTy. Y po6oTi 3[iiCHEHO KOPOTKWIA aHasi3 CyTHICHOTO PO3YMiHHA MpaBa, BUXO-
ZA4n 3 iHTepnpeTalii NpYHUMMIB NoBary Ao rigHoOCTi NoAMHY, piBHOCTI Ta cBo6oan
AK OCHOBOMONIOMKHUX KOHCTUTYLIMHNX LLiIHHOCTEN.

TpaHcdopmauis ny6niuHoi Bnagu
B ymoBax rno6anisaujii TpaHcpopmavia nybniyHoi Bnagm nonAara€ y HOBIiTHIX
MeXaHi3max nepeposnofiny BNagHUX NOBHOBaXeHb, Lo Mo igei aepani 6inblie mMae
CpUATY NpoLecy AeKOHUeHTpaLUil BNagHNX MOBHOBAXKEHb Ta 3N10BXMBAHHA HUMU.
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MpoTe, HagHaUiOHaNbHUM Ta Mi)KHAPOAHMM IHCTUTYLIAM AOPIKalOTb, WO BOHW LWUNA-
XOM KOHLEeHTpaLii 3HaUHUX pecypciB paKTMUHO MepemillaloTb BaXkesni yxBasieHH:A
pilleHb Ha HagHaLiOHaNbHUIA PiBEHb, UMM aTaKylOTb KOHCTUTYLIMHY ieHTUYHICTb
KpaiH. Lium nornagam € 3anepeyeHHs, OCKiNbKM Yy HauiOHaNbHUX fepKaB BUHUKAE
HOBMI, HafHaLUiOHaNbHWIA NPOCTiIp peanisauil HauioHanbHUX iHTepecis. poTe, TyT
cnig 6paty Jo yBary iHCTUTYLIAHY CNPOMOXHICTb, HasfiBHI pecypcy, EKOHOMIYHUIA Ta
BiNCbKOBMI MOTeHLian gepasu. IHCTUTYLIINHY CNPOMOXHICTb lep>KaBu XapaKkTepu-
3ye 36anaHCOBaHICTb Y PO3MOAini MOBHOBaXXeHb MiX PiBHAMYK Ny6iyHOT BNagw, cu-
CcTema CTPUMyBaHb i NPOTMBAr, CTaH BEPXOBEHCTBa Npasa Ta 3aXUCTy Npas JIIANHN.
Y CBiTRi YNCNIEHHMX MPOTUCTOAHD i 3iTKHEHb, AKi CNOCTepPIraloTbCA B OKPEMUX peri-
OHax CBIiTYy, TaKOX CBOIO POJb Bifirpae CNPOMOXKHICTb iIHCTUTYTIB rPOMafAHCbKOro
CycninbCTBa UM iHWKUX GOPM coLianbHOI B3aeMogii, AKi popmMynioBaTUMYTb Ta Bif-
TBOPIOBATVMYTb MpaBwnia Ta npouenypw, AKi 6 niggasanmca MiHiManbHOMY BMVBY
3 60Ky NONITUYHKX, ETHIYHMX, PenirinHuX gpakTopiB. BukopucTaHHA npaBa AK He-
TPaJsIbHOroO iHCTPYMEHTa € 3aMopPyKOoI0 Y 3iICHEHHI cBo6oA Y BiANoBigHUX chepax
KUTTERIANBHOCTI iHAMBIAa. Lli YMHHMKM 3ymoBAoOTL TpaHchopmauito nybniyHoT
BNaAv NopsA i3 3aBAaHHAMU LWOAO 3aXMCTY AOBKiNA, 3a6e3neyeHHs eKOHOMIYHUX
cB06Of Ta CTAHOBMEHHA EAVHNX PETiOHaNbHYIX i FM06aNbHOIrO PUHKIB, PO3BUTKY iH-
bopMauiHUX TeXHONOT i Ta 3aC06iB €N1eKTPOHHOT AeMOKpaTIl.



AHOTALIA

TpaHchopmaLia cyyacHOro KOHCTUTYLIIOHANi3My TPMBAE Nif BNIMBOM HU3KM
YMHHUMKIB. CyTb TaKoi 1oro TpaHcdopmaLlii BU3HauaTb MiKANCLUMMNIHAPHICTb, Npa-
BOBUIA NAOPani3m, rymaHiTapHUiA BUMip Npasa Ta npouecy rmobanisauii Ta pparmeH-
Tauii y npa.i. ¥ MoHorpagii BU3HaueHO OCHOBHi TeHAeEHLii y PO3BUTKY Cy4acHOro
KOHCTUTYLiOHaNi3My Ta iX BB Ha HaLiOHaNIbHY KOHCTUTYLINHY TpaauLito YKpaiHu.

3rigHo i3 Tomacom KyHoM, y pasi, AKLLO HAKOMNUYETbCA KPUTMYHA Maca BifXxu-
neHb Bif yCcTaneHmx B3ipLiB BUPILIEHHA NeBHUX Npobnem, HeobxifHa 3MiHa Bigno-
BiHOI NapagurMn MMUCNIEHHA Ta KoHUenTiB. TOMy Len HefoniK 4ONa€ETbCA WAAXOM
06'eKTMBHOrO, BCE6IYHOrO | MOBHOIO aHani3y [OCTYMHUX AXepen i HOCIB iHpopma-
Ui, a TakoX JOBPOCOBICHOTO fJoAepKaHHA NpoLefyp HayKOBKX AOCHiAXeHb Ta Ha-
nexHoi Bepudikadii ix pesynbraris. [pn uboMy Taka BeprdikaLia Mae BUXOANTM 3a
TPaAULIAHUIA TOPU3OHT 3HaHb Ta AOKTPUMH. Cnig nigKpecnnTy, Wo BiTYN3HAHA opU-
JAVYHa HayKa y cdepi nybniyHoro npa.a Lie He BUpobuia NeBHOT OpUriHaIbHOT OK-
TPVIHW, OCKiNIbKM e NOLWyK WAXIB BigxoAay Bif pagAHCbKOro MUCIIEHHS, WO Hapasi
[aBVTb CBOIM JOrMaTU3MOM, CXONACTMKO, HaAMIPHOI abCTpaKLUi€elo, fika € iHKonu
BMXOJOLLIEHOI0 A0 PiBHA XONIOAHOI Ta 3HEBAaXKNUBOI HeNOAAHOCTI. B ymoBax nepexia-
HOI KOHCTUTYLINHOT AeMOKpaTii 6araTo Lo 3anexaTime Bifj BUPILLeHHA AuneMm «npa-
Ba NIOAVHN — 6e3neKa» Ta «AeMOKpaTif — coljianbHa PYHKOBa eKOHOMIKa». Y poboTi
3pobneHa cnpoba oKpecnnTy 3acafm colieTanbHOro KOHCTUTYLIIOHANI3My, B paMKax
AKOro CyCninbCTBO Ha MpuUHUMMax cybcuaiapHOCTi Ta camoopraHisauii 3abesneuye
dyHKLiOHYBaHHA ePpeKTUBHOI CCTEMU 3aXMCTY MPaB IOANHN Ta EKOHOMIYHY ieMOo-
Kparito. OfHaK AN LbOoro, 3aNneXHo Bif TUMY CycninbCTBa, cnif BUOYayBaTh YiTKuiA
MeXaHi3M nepexoay Bif KOMaHAHO-aAMIHICTPAaTUBHOI €KOHOMIKU JO BiAKPUTOI CoLli-
anbHO PVHKOBOI €KOHOMIKM. fIK 611 Tam He 6yno, KPUTUYHO BaXKNMBKM € PO3YMiHHA
6araTopiBHEBOT Mpupoan ny6niyHoi BNagu, Wo MOXI/VMBO Came i3 3aCTOCYBaHHAM
iHCTPYMeHTapilo CUHTETU3MY Ta NOPIBHANIBHOIO KOHCTUTYLIMHOrO npasa. [1na nepe-
XiAHUX KOHCTUTYLINHNX feMOKpaTil 3an03nYeHHA NO3UTUBHOIO | NPUIHATHOIO AnA
HaUiOHaNbHOI KOHCTUTYLINHOI Tpaguuii JOCBiAY 3aKOHOTBOPEHHA Ta B3ipUiB apry-
MeHTaLii lopuANYHMX pilleHb HabyBa€ 0COBMMBOrO 3HAUEHHS Y CUY MPUPOAYN fLEMO-
KPaTWUYHOI 1IeriTUMHOCTI Ta BaXMBOCTI BiACTOIOBAHHA KOHCTUTYLIHWX LiHHOCTEN.

BaraTopiBHeBa Ta 6aratodyHKLUiOHaNbHa CNPAMOBAHICTb NPaBO3HABCTBA BU-
3Havya€ posb iHAMBIAA AK BiANOBiAaNbHOI Ta BiNbHOI 0COOM, fIKa MOBUHHA QiATA Y
CycninbCTBi 3@ NeBHVMMY NPaBUIamMn Ta BIJIMBATK Ha iX MOAANbLINA PO3BUTOK Y KOH-
TeKCTi NeBHOT Tpaamuii npaea. Lle Haknapgae cBii BigOWUTOK Ha HaLioHaNIbHi KOHCTU-
TyuinHi Tpaguuii. CborogHi npoBefeHHA KOMNapaTUBHUX AOCNIAXKEHb Y KOHCTUTY-
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LiinHOMY MpaBi € HaA3BNYaNHO aKTyaNbHUM Y 3B'A3KY i3 PO3LUMPEHHAM CoLlialbHUX
3B'A3KiB MiX NpeACTaBHUKaMU Pi3HUX NPaBOBUX KyNbTyp, 3BaXkaloun Ha TeHAeHL o
36nMKeHHA HaLioHaNbHMX 3aKOHOAABCTB Ta iHTerpauiiHi npouecyn. NymaHiTapHui
BMMIP MpaBa CBifYNTb, WO KOMMapaTUBHI OCAIAXKEHHA NOBUHHI BECTUCA Y KOHTEK-
CTi 3a6e3neyeHHsA OCHOBHMX MpaB i cBO60A, conifapr3my B CycninbCTBi, TpaHchop-
MaUii 3arasibHOBU3HAHMUX NPUHLUMMIB i HOPM MiXXHaPOAHOrO Npasa Yy BiTUM3HAHWUNA
npasonopaAgok. Mpy BUpIiLLeHHi NUTaHHA NPO AeneryBaHHA YKpaiHO YacTuUHU Cy-
BEPEHITETY HafiHaLiOHaIbHUM iHCTUTYTam Hacamrepen HeobxifHO BUXOAWTY i3 3a-
6e3neyeHHsA HaLiOHaNbHMX iHTepeciB Ta OCHOBHMX NpaB i CBOOOA.

CborofHi 36KEHHSA HaLlioHaJIbHUX KOHCTUTYLINHKX TPaamMLii Ma€e xapaKTtep
rOPM30HTaNbHUX 3B'A3KIB | 3yMOBJIEHE KOHKYPEHLIIEI0 MiXK CyJOBUMU IOPUCANKLIAMN
HaUiOHaNbHWX i HaAHaLiOHaNbHMX YCTaHOB. B3aemogdia Mi>XK NOAITUYUHMMMN IHCTUTY-
TaMV 4acTo Ma€ KOHGNIKTHUI XapaKTep, WO 3yMOBJIIOE 3aCTOCYBaHHA TPMBanuX 3a
yacom i rpomisgKmx nipgyac npoueayp 3abesneuyeHHsa GanaHcy iHTepeciB. OueBung-
Ha Kpwm3a Cy4yaCHOro KOHCTUTYLIIIHOTO NOpAAKY, Aka NoB’A3aHa i3 AOBONi iHEPTHUM
MeXaHi3MoM pearyBaHHA Ha ¢pakT aHeKcii Kpumy Pociicbkoto Oefiepalieto, nuiue €
cBigueHHAM uboro. To6To B pamkax CratyTy OOH Ta fisnbHOCTI Moro iHcTuTyL i — le-
HepanbHoi Acambnei, Pagu Besneku, MixxHapogHoro Cyay Ta AeAKKX iHLWNX YCTaHOB
3aBxam nepef6ayaeTbca 3rofa Ha yyacTb y npoLeaypi NOPYLUHKKA, WO NMOTEHLNHO
CNYXUTb GOPManbHOI0 NPUYKHOLK AnA 6HI0KyBaHHA NpoLeaypu BperynoBaHHaA. Ha-
pa3i TpuBatoTb AebaTu wopo pedpopmyBaHHaA opraHisauii po6ot OOH Ta il ycTaHoB.
Tomy cborofiHi KOHCTUTYUiOHaNi3aLiA Mi>)kHapOAHOro NpaBa CNoOCTepiraeTbca y €8-
poni, xouya iHCTUTYUiHa ocHoBa EC TakoX nNepebyBa€ y CUCTEMHIN Kpu3i.

barato wo 3anexuTb Bi CMiBBIfHOLWEHHA HALUiOHaNbHOI KOHCTUTYLINHOI Tpa-
Auuii Ta rno6anbHOro npasa, AKe WOMHO HAPOAXKYETbCA. KOHCTUTYLiHY Tpaguuiio
CTaHOBNATb COLUianbHi LiHHOCTI, LOAO AKNX Y CYCMiNbCTBI CKNABCA KOHCEHCYC i Woao
AKMX eniTa CycninbCcTBa BNPOBaAXKyE NEBHI MOMITUYHI 3axoAW, CNPAMOBaHI Ha 3a-
6e3neveHHs 1i 6e3nepepBHOCTI. BogHOUaC KOHCTUTYLIHA Tpaauuis YKpaiHu TicHO
roB’A3aHa i3 NPO6NEMOI0 KOHTUHYITETY i ANCKOHTUHYITETY, Ha AKY BNIUBAE TPMBa-
NN CYCNINbHUN ANCKYPC MiXK aBTOPUTAPU3MOM i iemokparieto. g umm Ma€eTbca Ha
yBasi He e ANCKYCiA ifeonoriYHoro Yn AOKTPUHaNbHOro XapakTepy, a N nesHa
NOCNIAOBHICTDb AilA, CNPAMOBaHAa Ha BMPOBAAXXeHHA TakunX iAem B >KUTTA, BUKOPUCTO-
BYIOUM iX AK NEBHWI IHCTPYMEHT y NOAITUYHOMY NpoLeci, opUCnpyAeHLii Towwo.

YMHHa KOHCTUTYLIA € 3aHAATO KOHCEPBATMBHOIO LLIOAO MOXAUBOCTI genery-
BaHHA YaCTUHN CyBEPEHHUX NOBHOBaXKeHb HagHaUioHanbHUM iHCTUTYTaM. CyyacHa
[OOKTPVHa KOHCTUTYLIiOHanNi3My He B6aya€e TyT Hebe3neKku Ana HalioHanbHOT fepa-
BU, afpKe y Takuid cnoci6 AepaBa OTPUMYE iHCTPYMEHTY BMAMBY Ha perioHanbHOMY
i rno6anbHOMY PiBHSAX, WO CMPUAE KPaLLOMy BiiCTOIOBAHHIO HaLiOHaNIbHUX iHTepe-
CiB i peanisauii HaLioHaIbHOro CyBepeHiTeTy Ha HagHaLUioHanbHOMY PiBHi. Y 3B'A3KY
i3 UMM HeobXxigHa 3MiHa KOHCTUTYLiHOT GOPMYNN CyBepPEeHITeTY, OCKIiNIbKM BiH Ma€e
TPaKTyBaTUCA Came AK HaLiOHaNbHUI CyBePEHITET — CyBepeHiTeT YKPaiHCbKOro Ha-
pozy, opraHi3oBaHoro y fep»ay. [@QpaHTiAMY 3a6e3neueHHs1 KOHCTUTYLIRHOCTI Me-
XaHi3My Takoro gieneryBaHHsa MatoTb OyTv JOBONI AeTanbHO NponvcaHi npoueaypu
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napsiameHTCbKOro KOHTPOIO i CYA0BOIO0 KOHCTUTYLIIMHONO KOHTPOMIO 3 ypaxyBaH-
HAM 3apy6ixKHOro AOCBIAY, B OCHOBI AKOrO IeXaTb 3aXMUCT LiHHOCTEN NPaB IIOANHM i
OCHOBOMONOXHMX CBOGOA. Y pa3i BBefjeHHsA Gikamepri3my, 3eMenbHi yrnpaBu TakoXK
MaloTb ByTU BKMIOUEHI Y NpoLec NPUAHATTA 30BHILUHbOMOMITUYHMX pilleHb yepes
BEPXHIO Nanaty, inter alia, 3 NTaHb pPerioHaNbHOro CaMOBPAAYBaHHSA Ta TPaHCKOP-
[OHHOTO CMiBPOGITHNLTBA. BaXKNMBUM TaKoX € 3aKpirieHHA MOSIOXKEHHA Npo Te, LWo
aKTU WOAO AeneryBaHHA YacTUHWN CyBepeHHMX MOBHOBaXKeHb AepXKaBu HafHaLio-
HaJIbHUM IHCTUTYTaM MaloTb OCTaTOYHO CXBasloBaTUCA HaLioHanbHUM pedepeHay-
MOM i 6yTN 06'€KTOM Cy,OBOrO KOHCTUTYLIIIHOFO KOHTPOJIO.

KoHcTnTyuia notpebye 3axmcTy. Lle gocAraeTbca 3a 4ONOMOro 3BUYaHKX i
Haf3BMYaNHVX IOPUANYHIX 3aC06iB.

3axMCT KOHCTUTYLINHMX LIIHHOCTE B yMOBaXxX NPOKCI-BiliHM, 3arpo3 »KUTTe3fat-
HOCTI HaLji, cyBepeHiTeTy i TepuTOpianbHil LinicHOCTi YKpaiHu HabyBae 0cobnmnsoro
xapakTtepy. BupilweHHa npobnemun 3aranom nonAra€ He y BXWTTI MEBHUX HafA3BU-
YaiHUX 3axofiiB, a paawe y uinicHoMy QyHKLIOHYBaHHI KOHCTUTYLHOI cuctemu,
iHCTUTYTW | Npoueaypu AKOI MaloTb CUHEPreTUYHNIA edeKT ANnA NonepekeHHA Ta
nofloNaHHA HeraTUBHMX 3arpo3 npasam NIOAUHK, CyBepeHITeTY i TepuTopianbHin Li-
nicHocTi YKpaiHu. TyT TakoX B HaroAi LiNIKoM NpraaTHUA AOCBig 3apybikHUX KpaiH
y GYHKLiOHYyBaHHi iIHCTUTYTIB Ta NnpoLleayp 3aX1CTy KOHCTUTYLINHOTO NOpAAKY (LjiH-
HocTen). [ONOBHUM KPUTEPIEM LIbOTO, 3 OFNIALY Ha 3apyOiKHUI [OCBIA € 0OMEXeHHA
cBOGOAU po3cyay YpAAY Y 3aCTOCYBaHHI Hafi3BUYalHKX 3aXOAiB, OCKIJIbK/ 3aBXAM
icHye Hebe3neKa 310BXMBaHb, y KpallHbOMY BUMaAKy — BUMHEHHA AepXKaBHOI 3paau.
Tomy KpUTUYHO BaxkNIMBOLO € AnBepcundikaLif 3acobiB NapiameHTCbKOro i CyAoBOro
KOHCTUTYLINHOro KOHTposio. Lle 3yMOBnioe HafineHHsA NeBHUM 06CAromM CamocTiit-
HOCTi KOXKHOT NaHKM Ta LWabna yxBaneHHA BNagHWX pilleHb.

Mpu npaBoBOMY perynioBaHHi AONYCTUMUX MeX OOMeEXeHb NpaB NIOANHA B
YMOBaxX BOEHHOIO i HAA3BMYANHOrO CTaHy, a TakKoX IHLWMX NOrpaHUYyHMX NPaBoOBUX
pexrmax HeobXigHO JofepKyBaTNCA BUMOT MPUHLMMY nponopuinHocTi. HatomicTb
YBaXXHUI aHani3 3akOHOLABCTBa MPO NPaBOBi PEKUMU BOEHHOIO i Haf13BMYaNHOIo
CTaHy OOMEXYETbCS BacHe Nepenikom NOBHOBaXKeHb BiiNOBIAHMX iHCTUTYTIB Bnaan
6e3 HaneXHoro perynBaHHA OpraHi3aLii iXHbOT AiANbHOCTI Ta feTanizauii anroputmy
iXHix fili yepes BignoBigHi Npoueaypw. 3MICT LUX Npoueayp Ma€ 6y T CNPAMOBaHUIA
Ha edeKTVBHe 3iiCHeHHs MpaBa Ha camoobopoHy B Ayci cTatTi 51 CratyTy OOH.

B ymoBax 3miHuM CBITOBOro NopAAKy Ta NOro CTPYKTYpu 3aXUCT CyBepeHiTeTy
i TepuTOpianbHOI LiNICHOCTI YKpaiHX CNMpaeTbCA Ha HaABHI pecypcu Ta peasibHy
CNPOMOXKHICTb fiep>KaBu BUKOPUCTATW HanexHe i jus ad bellum. Bilicbkose npaBo
CNMPAETLCA Ha iAeto 3abe3neyeHHs KOHTUHYITETY, 3riIHO 3 AKMAM iHCTUTYLiOHaNbHO
Ta npoLeaypHO 3axX1CT NPaB JIIOAMHN rapaHTY€ETbCA Yepes AiANbHICTb JeMOoKpaTny-
HOI KOHCTUTYLINHOI AepXaBu, 34aTHOI 3aXmLaTi OCHOBOMOJIOMHI KOHCTUTYLiNHI
LiHHOCTI — TiAHICTb NIOANHK, CBOGOAY, PiBHICTb, BEPXOBEHCTBO NpaBa, Pi3HOMaHiT-
HiCTb, COnifapHiCTb Ta iHiUiaTUBHICTb. [lO€gHAaHHA BMKOHABYOI Ta AeporauinHoi
Mopenen HaA3BNYanHOro 3aXUCTy KOHCTUTYLIMHOMO MOPAAKY € CbOrOAHI HanonTu-
MasbHiWyM. Heo6xigHO0 YMOBOIO 10Oro NEriTUMHOCTI € CUCTEMATUYHWIA Nap/laMeHT-
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CbKWU Ta CYAOBUIN KOHCTUTYLINHWIA KOHTPOMb Haj 3anpoBafXyBaHUMK 3axoAamu
00 3aXNCTY KOHCTUTYLINHOrO NOPAAKY 3 TOUKM 30PY CYMICHOCTI 3 KOHCTUTYLiINHK-
MM LiHHOCTAMMW, Hacamnepeq, NoBary Ao NOACbKOI rigHocTi. OCKinbKy MoBa e Npo
6e3nocepesiHi Ta HEBIABOPOTHI 3arpo3n KOHCTUTYLINHOMY MOPAAKY, 3aX0AN LWOA0
MOro 3axucTy matoTb 6yTn pilyyi, ebeKTBHI, CBOEUYACHi Ta KOMMNEKCHI. 3 ornaay Ha
Le, KPUTUYHO BaXKNMBUMU € CTpaTeriyHe niaHyBaHHA Ta iCHYBaHHA Pi3HOMaHITHMX
cueHapilB po3BUTKY NOAIN y pasi akTy arpecii NpoTu YKpaiHu Ta HaneXHoro 3ako-
HofaByoro 3abesneyeHHs pilyyoi BiACiui NOTEHLINHOMY CYyNPOTUBHUKY 3 METOH
3aXUCTYy KOHCTUTYUINHOro nopsagky. 3aana umx uinen YkpaiHi cnig 6inbl rHyyko
iHTErpyBaTNCA y CUCTEMU KONEKTVBHOI 6e3MeKmn Ta NornmbnoBath y ix pamkax cBii
perioHasbHU PO3BUTOK.

OKpimM NapnameHTCbKOro KOHTPOJIIO B paMKax CUCTEMU CTPUMYBaHb i NpPoTH-
Bar NPOBiAHY PONb Y 3aXUCTi KOHCTUTYLIT Biirpae CyAoBUN KOHTPOSb. KOHCTUTYLIN-
Ha oCTrLiA 3a6e3neyye Le WiAXOM TAyMayeHHs KOHCTUTYLii. OCHOBHI 3acaawn Tny-
MayeHHA (aBTOHOMHE, AAVHaMiYHe, KOHCTUTYLIIHO y3rofXeHe TIiyMauyeHHsA 3akoHIB
Ta Mi>XKHapPOAHUX AOrOBOPIB) KOHCTUTYLii € NPUAATHMM 3a By Ab-AKNX CY[OBUX CTPa-
Teriin, NoYMHaoun Bif CyAOBOro HeMTpaniTeTy 4O CyAOBOro akTusismy. BunpasgaH-
HAM TaKOro akTUBi3My € epeKT1BHE NMOHOBJIEHHSA MOPYLIEHNX KOHCTUTYLIMHNX NpaB
i cB06O[ Ta 3abe3neyeHHsa CNpaBeANMBOro BilLIKOAYBaHHS 3arofisHol WKoan He-
KOHCTUTYLIHUMM aKTamn opraHiB ny6niyHoi Bnagu. 3a Taknx ymoB 6anaHcyBaHHs
MiX KOHCTUTYLiINHAMU LiHHOCTAMU CNUPATUMETbCA Ha GyHAAMeEHTaJIbHe KOHCTUTY-
LiHe pilleHHA — 3aXUCT JIACLKOI FiAHOCTI Ta 3abe3neyeHHs BifIbHOro PO3BUTKY iH-
aveiga. Came y Takin nnowuHi mucnnma gianbHictb KoHctutyuinHoro Cygy YkpaiHu
OO0 PO3rnaay KOHCTUTYLINHUX CKapr.

Ha cynax nexxuTb BaxknvBa Micifl — 3axuLLaTvi Npasa NOANHN | OCHOBOMOMOMXHi
cB06OAY, LLO € CEHCOM iX AiANBHOCTI Y MPaBoBil AepxaBi. Tomy cyam matoTb Gopmy-
BaTW EAVIHI OPIEHTUPM | NiAX0oAN NPV BUPILWEHHI cnpaB, WwWob npusaTHi ocobn mornu
nnaHyBaTu i nepen6ayaT HacNigKU CBOET AifNbHOCTI i 3axuLLaTy ¢BOi NpaBa BCimMa
3acobamy, WO He cynepeyaTb 3aKOHY, B TOMY Ynchi i B cygax. Taki eguHi nigxoam
IPYHTYIOTbCA Ha PpyHAAMEHTaNbHUX NPaBOBUX LIHHOCTAX | NPUHUMNAX, AKi MPOHU-
3yl0Tb YCIO HaliOHaNbHY NPaBOBY CUCTEMY i € PyHAAMEHTOM 3aKOHO[ABCTBa, afMi-
HICTPaTMBHOI i Cyf0BOI MPaKTUKMW. 3 TOUKM 30PYy 3BMYANHOIO rPOMaAAHNHA BOHU €
CBOEPIAHMMMN MapKepamu, LiHHICHUMW OpiEHTMPaMM LWOAO NPaBOMiPHOCTI BlaCHOT
NMoBeAiHKM Ta AiAnNbHOCTI OpraHiB My6niyHoi Bnagwn. Y Ui cuctemMi KOOPAUHAT Bax-
nMBe MicLe NoCifae KOHCTUTYL A, AKa € 3araibHUM MipunoM obmMeXKeHHs CBaBinnA
BIaAv Ta BM3HAYa€ rapaHTii npas i cBobog nognHu. ToMmy nuTaHHA 3abe3neyeHHs
BEPXOBEHCTBA KOHCTUTYLIT Y AiANbHOCTI CyAiB 3aranbHOi OPUCAMKLIT CTa€ KIOYOBUM
i cBiAUNTB NPO HaneXHy KBanipikalilo i piBeHb KOMNETeHTHOCTi CyAAi.

O6OB'A30K 3aXMCTy AEPXaBOK OCHOBHMX MPaB 3 TOUKM 30Py BEPXOBEHCTBA
npaBa NPUHaNMHI BU3HAYaETbCA Yepes NpAMy Ailo MOofoXeHb KOHCTUTYLIT Ta 1i ro-
pu3oHTanbHoro edekTy. MpaAma fia KOHCTUTYLIT 3060B'A3ye Cyan 3acTocoByBaTy il
MONOXKeHHA i 3axuLaTy npasa i ceoboau noanHN AK 6e3nocepeHbO Ailoye NPaBo
HaBiTb Y BUNaAKy BiACYTHOCTI 3aKOHY, AKNI yXBaneHO Ha KOHKpeTu3aLlilo i fAeTanisa-
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Lito KOHCTUTYLINHMX MOSTOXKeHb. [OPU3OHTaNIbHUN eeKT KOHCTUTYLII NMOLUNPIOETb-
CA Ha MPMBATHO-NPaBOBY chepy i 3yMOBJIIOE NEBHUIN MiHIManbHUIA CTaHAAPT AKOCTI
npaBoBUX Npouenyp 3abe3neyeHHs cTabinbHOCTI i fJoaep»KaHHA 3000B'A3aHb MiXK
KOHTpareHTamu y npaBoynmHax Ta BUMOTW HasleXKHOI MPpaBoBOI NpoLeaypu y XoAi Bu-
pilleHHA LMBifIbHO-NPaBOBKX UM rOCNOAapPCbKO-NPaBOBKX CMOPIB.

Y cBiTNi CNiBBiAHOLEHHA 3aranbHNX NPUHLMMIB MPaBa Ta NOMOXeHb 3aKOHO-
[JaBCTBa CyaM NMpuW KOHKpeTu3auil OCTaHHIX Woao ¢pakTMYHOro cKknagy BOJSOAiITb
CBO6OA0I0 PO3CYAY, OCKINbKM Taka KOHKpeTM3allisi, BNacHe, i nepefbayae HasBHICTb
BMOOPY Pi3HVX anbTepHaTUB. Y pamMKax LiyX afibTepHaTUB Cyf 06vpae HanbinbL npu-
MNHATHUI A0 KOHKPETHOI XNTTEBOI CUTYaLii BapiaHT, Oyayum 3B'A3aHWI 3aranbHUMm
npviHUMNamu npasa. MonisapiaHTHICTb BUOOPY NOCUNIOETLCA Y Pasi, Konu Cyq 3my-
LUeHWI onepyBaTy KinbKoMa NMpVHLMNaMW, WO 3yMOBJOE HEOOXiAHICTb 3BaXKyBaHHSA
Ta 6anaHcyBaHHA umx npuHumnis. Cya 38'A3aHUIA NPU LbOMY BUMOFaMU MOBHOTO,
06'eKTVBHOrO | BCe6IYHOro po3rnAAy MaTepianiB CNpaBu Ta yXBasleHHA 06rpyHTOBa-
HOro Ta HafeXHo BMOTMBOBAHOIO PillleHHA.

CyTHiCHUI 3MiCT NPaB NIOANHM Ta IX KOHCTUTYLiIHE perynioBaHHA I'PYHTYETbCA
Ha BU3HaHHI rigHOCTI NoANHN AK PyHAAMEHTaNnbHOI LIHHOCTI, AKa Ma€ BMpiLlanbHe
3HauYeHHA ANA yXBaJleHHA pilleHHA Aep>kaBoio Y GOpMi akTiB 3aKOHOABCTBa, YNpaB-
NiHHA Yn NpaBocyAanA. 3a60POHAETLCA Take BTPYUYAHHA Y 3[iNCHEHHA CyBEPEHHOTO
BMOOPY 006010, AKLLO Lie He CynepeunTb O4HONOPAAKOBOMY iHTEpeCy um iHTepecy
BMLLOro NOopAAKy BiANOBIAHO [0 3acaj NPonopLinHOCT. ToMy NonoxeHHA KoHCTu-
Tyuii YKpaiHu MatoTb 6yT1 GiNbll BUBaXKeHi CTOCOBHO PO3YMiHHA MPUHLMMIB NoBarm
[0 riiHOCTi nioauHK, cBO6oAM, PIBHOCTI | HEAVCKPUMIHALLT, NPOMNOPLiNHOCTI, BU3Ha-
YEHHA KoJa MO3UTUBHMX | HEraTUBHMX OBOB'A3KIB fepXKaBU.

IOpuanyHa popmanisauia npas NIOANHW MepPeBaXKHO BTIMIOETbCA Y BUMMARI
BTPyYaHHs y NpuBaTHY aBTOHOMIilO 0CObM i MOB'A3aHa, AK MPaBUIO, i3 MeXaMu X
3[iNCHeHHA. TPMCKNaZoBUA TeCT NEriTUMHOCTI BTPYYaHHA Y NpuBaTHY aBTOHOMIIO
BM3HAYa€E MeXi AONYCTUMOI AiANbHOCTI Aep)KaBu Y AeMOKPaTUYHOMY CYCMinbCTBi.
CuctemaTvka nNpaBs NIOAUHW 3YMOBIIOE LiiHHICHO-iHTEPCY6'EKTHE BU3HAUYEHHA [O-
nycTMMMX 06MeXKeHb OCHOBHMX NPaB, AKi MatoTb 6y T 3yMOBNEHi KOHKPETHUMM 06-
CTaBMHaMU Ta HarasbHUMK NoTpebamMu y ieMOKpaTMYHOMY CycninbcTsi. Bumora fo
OEMOKPaTUYHOT CTPYKTYpW CYCMiNbCTBa BCTAHOBJIIOE CTaHAAPTY iHTEPCYO €EKTHOCTI
y BCTAHOBJIEHHI KpUTepiiB 06MexeHb NpaB NioAnHY, AKi MaloTb BignoBigaTy Haranb-
Hill CycninbHii NoTpebi, 3acHOBaHI Ha NoBas3i A0 riAHOCTI NoAUHY Ta 3abe3neyeHHs
6anaHcy iHTepeciB MixK 6inbLUiCTIO Ta MeHLWICTIO. Y 3B'A3KY 3 iHTeHCHdiKaLi€ Tepo-
PUCTUYHOI AiANbHOCTI, AKa aTaKy€e AeMOKPaTUYHY CTPYKTYpPY CYCnifibCTBa Ta LiiHHICTb
rigHOCTI NIOAMHW, BUHNKAE Hanpyra WOAO BU3HAYEeHHA KpUTepiiB BTPYyYaHHA B aBTO-
HOMil0 iHAMBIAA. Y 3aNeXHOCTi Bil KOHKPETHUX 06CTaBUH [OPEYHICTb i JOCTaTHICTb
3axofiB BMMBY MOXYTb BM3HaAuyaTW CUCTEMATUKY Ta AEMOKPaTUYHY feriTmmadito
BTPYYaHHS, O NPW3BOANTb A0 NEBHOIO OOMEXEHHA Y NeBHMX 06cArax i NpoTArom
NeBHOro nepiofdy HU3KK NpaB i CBOGOA NIOAVHN.

BinnosigHo [0 BUMOr BepXOBEHCTBA NPaBa KOHCTUTYLIMHUN Cy[ Ma€ HEYXUS1b-
HO AOAEPXKYBaTMCA CBOEI OPUCNpPYAEHLIl, WO BUNIMBAE i3 3acag CnpaBefnBoCTi i
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NpPaBOBOI BU3HayeHOCTi. BogHouac cycninbHe UTTA BiA3HAYaETbCA AMHAMIKOL, i
KOHCTUTYUINHWNIA Cy[, HE MOXe CTOATM OCTOPOHb Bifj LINX NPOLIECIB, L0 MOXe CTaTh
NPUYMHOIO Nepernagy HUM CBOEI loprcnpyaeHLii. NopiBHANbHO-MPaBOBMI aHani3 Ta
aHani3 emnipuyHMX AaHUX CBifUMUTD, WO TakMM MiACTaBaMm MOXyTb 6yTu: a) npu-
MNHATTA pilleHHA MiXKHapOAHOI CYAOBOI0 YCTaHOBOID; 6) iCTOTHa 3MiHa CoLjianbHOI,
€KOHOMIYHOT Ta MOAITUYHOT 06CTAaHOBKY, LLIO 3yMOBJIIOE Ha 3acaAax NPONOPLiiHOCTI
BM3HayaTy o6CAr i 3MiCT NpaB NIOAVHY; B) 3MiHa 3aKOHOAABYOrO perynioBaHHA nap-
NAaMEHTOM, Y BU3HAUEHVX KOHCTUTYLIIEID MeXax CBO6OAM NOro poscyay (nibepanbHa,
nibepanbHO-AEMOKPaTMYHa YK coLlianibHa MOAENb PerynioBaHHA); ) 3MiHa NaHiBHOT
AOKTPUWHM, Ha OCHOBI AKOT paHille yXBaoBannCA pillleHHS; i) BHECEHHA 3MiH A0 Bif-
NOBIAHMX NONOXEHb KOHCTUTYLT. Y TaKOMy pa3i KOHCTUTYLINHWI CYA MA€ HaneXHnm
YMHOM O6I'PYHTYBATK CBOI NMPABOBY NO3WLi0 Y CMIPaBi, iHAKLUE Lie 3arpoXye NeriTu-
MHOCTiI KOHCTUTYLINHOT I0CTUHLT.

MepexunBo-ueHTpuyHa ny6niuHa Bnaga 3abesneuye GpopmynoBaHHA Ta Bif-
TBOPEHHA abCTpaKTHYX NPaBui Ha iEpapXiyHiii Ta reTepapxiyHii ocHOBI. Baxnuey
ponb TYT Bifirpae cyfgoBa NpakTMKa, Yepes AKy 3ano3nvyeTbCA NO3UTUBHNIA [OCBIA
3apy6iKHMX | MiXXHapoaHKX CyAiB. CbOrOAHILLHE CYCninbCTBO € CKNAAHWM, i3 6araTo-
MaHITHICTIO iHTEPECiB CNifIbHOT, TOMY OCHOBHWM 3aBfaHHAM Ny6niyHOT BNaan € HOp-
MaTuBHa ANCTpuMOyLis y 3abe3neyeHHi NpaBun abcTpakTHOro XapakTepy Ta cTabinb-
HOCTi yKnafileHUX KOHTPaKTiB. CEHC HOPMATUBHOT AUCTPUOYLT NoNArae y BigKpUTHX i
3BOPOTHYX NpoLeaypax GopmynoBaHHA NpaBw Ha 3acafax genibepaTmBHOT femo-
KparTil, AKa nepefbayae akTBHY y4acTb FpOMaAAH Y NpoLeci NPUAHATTA BNagHuX pi-
weHb. Lle 3a6e3neyyeTbca WNAXOM NOEAHAHHA 3aKOHOAABYMX MPOLEAYypP, MpoLeayp
Y3rOAMXEeHHA MiX CMiNnbHOTaMy KOPMNOPaTUBHUX NPaBWs, AKi HabyBaloTb 03HaK HOP-
MaTUBHOCTI, Cy0OBOr0 3aX1CTy OCHOBOMOOXKHIX LiHHOCTERN CyCninbCcTBa, OCHOBHUM
KpWTepieM AKUX € cycrninbHe 6naro Ta npaBa NAUHW, pernameHTapHoT BNaau ypsaay
Y BU3HAYEHHi TEXHIYHVKX Ta YNpPaBRiHCbKMX NpaBul. Y CBOIO Yepry, opraHu ny6aiyHor
BNafiM MaloTb CMMPATUCA Ha CyyacHi iHdopmauinHi TexHonorii Ta iHHOoBaUii ana npu-
MNHATTA afieKBaTHMX | KOMMETEHTHVX PilleHb, L0 € BaXVBMM 3 TOUKM 30py obMexe-
HOCTi gocTyny Ao iHbopMmaLiiHMX Ta NPUPOAHMX PecypCiB.

3acaau yyacTi HauioHanbHVX AepXaB B YXBaJleHHi BNafHMX pilleHb y HagHa-
LiioHanbHUX 00’'€AHAHHAX MaloTb BiAMoOBiAaTU 3acajam AEeMOKPATUYHOI KOHCTUTY-
LinHoi neritTumHocTi. EMnipnuHmin nigxia no dopmysaHHA npaBocy6’eKTHOCTI €BPO-
nencbkoro Coto3y CBilUNTb MPO Te, WO TYT MAOTb OYTU eNeMeHTV KOHCOLaTUBHOT
AeMoKpaTii, AKi nepenbayatoTb: AEMOKPaTUYHi npoueaypy GoOpMyBaHHA IHCTUTYTIB
BNaaw; Mepexy aopaaunx CTPYKTyp, y4acTb AKUX B yXBaSieHHi BNafHWX PilleHb € He-
06XiAHOI YMOBOIO iX NIEFITUMHOCTI; 3BaXeHy i 36anaHcoBaHy perioHanbHy NosiTHKY,
CNpsAMOBaHy Ha 3abe3neyeHHsA KorepeHTHOCTI. 3aco6y NapnaMeHTCbLKOTO | Cy[0BOro
KOHCTUTYLLIHOrO KOHTPOSIO JaloTb 3MOry 3abe3neunTy 6anaHc NOBHOBaXeHb Ta He-
JONYyLIeHHs cUTyauin ultra vires y xofi y4acTi HalioHanbHUX OpraHiB BNagu y BUPO-
6neHHi BNafHUX pilleHb Y HaiHaUiOHaNIbHUX 06'€AHaHHAX.

CborofHi nge cynepeunusuii NpoLec CTaHOBNEHHA CBITOBOrO CyCMiNbCTBa,
AKe Mae chopmynoBaTV HOBY AKICTb COLlianbHOI CONiAAPHOCTI y BUIMAAI CBITOBOro
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rpomagaHCcbKoro cycninbcrtea. Came y Takill MAOLWMHI, AK NPaBUIO, PO3BMBAETHCA
KOHCTUTYLLIOHaNi3M AK cucTema iHCTWTYTIB, MpaBun i npouenyp i3 3abesneuyeHHs
byHKLioHYBaHHA 0OMeXeHOT Bfliaan Ta MexaHi3my 3axucTy npas noguHn. OCKinbKu
e MoBa NpPo [BOCTOPOHHIN MpoLec — KOHCTUTYLIMHWI Ta MiXXHapPOAHUI MeXaHi3-
MW CTaHOBMEHHs rMobasibHOro Npaga, To, CKOpille 3a BCe, HUM M€ CTaTu CBITOBMWN
KOHCTUTYLiOHani3m. TyT BaXNMBOIO € cninbHa AiANbHICTb Y CYCninbCTBi, CNPAMOBaHa
Ha GOpPMyBaHHA KOHCEHCYCY LOAO 3MICTYy GyHAAMEHTaNIbHUX LIiHHOCTEN, Ha OCHOBI
yoro 6yaytoTbcA rmobanbHi iIHCTUTYTW, NpaBWna Ta Npoueaypw, AKi 3abesneuysatu-
MyTb FigHICTb loAMHK, cBO6OAY, LEMOKpPaTilo Ta BEPXOBEHCTBO NpaBsa Ha rnobarb-
HOMY PiBHi.

CyuacHi BUKNUKK, NOB'sA3aHi i3 rnobanisaui€io Ta HaflHaLioOHaNbHICTIO, cKnag-
HO pO3B'A3aTN Y pamKax TPaauLUINHOI napagnrmu imnepisa — KoHdeaepauia — dpefe-
pauis. Hacnpasi mepexunsBo-LeHTpryHa npupoaa i CTpyKTypa HagHaLuioHanbHOCTI
BMCTYNaE CBOEPIAHO TOUKOI0 GidypKaLlii, aHomanieto B Mmogeni npasa. Mpu ubomy
BaXK/IMBUM € AeNiKaTHe NMOEAHaHHA IHCTPYMEHTIB noginy Bnagm Ta cybcuaiapHoCTi,
AKi MatoTb 6y TV CNPAMOBaHi Ha 3abe3neyeHHs AKICHX aaMiHICTPaTMBHMX NOCAYT Ta
3abe3neyeHHA OCHOBOMONOXHMX cBO6OA. Lie AacTb 3MOry B yMoBax nepexifgHoi eko-
HOMIKWM 3anycTuTV epeKTUBHI MONITUYHI pedpopmu Ta iHTErpyBaTUCh Y CBITOBY EKOHO-
MiKy. Ha uiin HopmaTuBHI ocHOBI NobynoBaHi Cy6CTaHTVBHI Ta MPoOLeAyPHi acneKkTu
nepefayvi NOBHOBaXeHb fepXkaBy HaAHAUIOHANbHUM IHCTUTYLIAM, AKI MOPOAXKYIOTb
HOBI BIaCTUBOCTI CyBePEHITETY AK MONITUKO-NPaBOBOro ABULLA, B OCHOBI AKOrO, Y
LeHTpi NpaBonopAaKy, NeXUTb FiAHICTb AOANHN.



SUMMARWY

Modern constitutionalism transformation takes place being influenced by a
number of factors. Its essence is determined by the interdisciplinary character, legal
pluralism, and humanitarian measurement of law and globalization and fragmenta-
tion processes in law. The monograph defines basic tendencies in the modern con-
stitutionalism development and their impact on the national constitutional tradition
in Ukraine.

According to Thomas Kuhn, in case a critical mass of deviations from the ac-
cepted norms of solving certain problems is being accumulated, a change of a rel-
evant paradigm of thinking and concepts appears to be necessary. Therefore, the
above shortcoming shall be overcome by means of an objective, comprehensive
and integrated analysis of available information sources and carriers, as well as due
to a careful following the scientific research procedures and reliable verification
of their results. The above verification must go beyond the traditional horizon of
knowledge and doctrines. It should be emphasized that the national law science
in the field of public law has not developed certain original doctrine yet, since it
deals with searching the ways of going away from the soviet mode of thinking that
oppresses by its dogmatism, scholastics and excessive abstraction, which is some-
times emasculated to the level of cold and insolent inhumanity. In the conditions
of the transitive constitutional democracy, many will depend on the solution of the
‘human rights - safety’ and ‘democracy - social market economy’ dilemmas. In this
work, an attempt was made to specify the principles of the societal constitutional-
ism, within the framework of which the society on the basis of the rules of subsidi-
ary organization and self-organization ensures functioning of an efficient system of
human right protection and economic democracy. However, to do this, one has to,
dependent on the type of society, construct a clear mechanism of transition from the
command-and-control economy to the open social market economy. In any case,
understanding of a multi-level nature of the public power is critically important,
and this shall be possible just by using the synthetism tools and comparative con-
stitutional law. For the transitive constitutional democracies, the application of the
positive lawmaking experience and standards of legal decision argumentation ac-
ceptable for the national constitutional tradition acquires a special significance due
to the democratic legality and importance of asserting the constitutional valuables.

The multi-level and multi-functional orientation of law determines the role of
the individual as the responsible and free person, who has to act in the society ac-
cording to certain rules and to influence their further development in the context of
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a certain legal tradition. This imprints at the national constitutional traditions. Now
carrying out the comparative research in the constitutional law is extremely urgent
due to the extension of social relationships between the representatives of different
legal cultures taking into account the tendency of merging the national legislations
and the integration processes. The humanitarian measure testifies to the fact that
the comparative research should be carried out in the context of ensuring the funda-
mental rights and freedoms, solidarity in the society, transformation of generally ac-
cepted principles and norms of international law into the national legal order. When
solving the problem of delegation by Ukraine of a part of its sovereign powers to the
supranational institutions, one has, first and foremost, to assume the ensuring of the
national interests and fundamental rights and freedom:s.

Today merging the national constitutional traditions has a character of hori-
zontal relations and is due to the competition between the judicial jurisdictions of
the national and supranational institutions. The interaction between the political in-
stitutions is often of a conflict type and this stipulates the use of the long standing
and cumbersome procedures of ensuring the balance of interests. An obvious crisis
of the contemporary constitutional order related to a quite inert mechanism of reac-
tion to the annexation of Crimea by the Russian Federation is an evidence of it. This
means that within the framework of the UN Statute and activities of its institutions -
the General Assembly, Security Council, International Court of Justice and some oth-
er bodies - the consent to the involvement of offender into the procedure is always
foreseen, and this is a potential formal reason for blocking the regulation procedure.
The debates on reforming the UN and UN institution functioning are in action now.
That is why the international law constitutionalization is observed today in Europe,
though the EU institutional basis is in the systemic crisis as well.

Much depends on the relationship between the national constitutional tradi-
tion and the global law that now is being coming up. The constitutional traditions
are made of the social values reflected by the consensus in society that are the target
of certain political measures introduced by the elite of society and directed to the
provision of its continuity. At the same time, the constitutional tradition of Ukraine
is closely related to the problems of continuity and discontinuity influenced by a
long-term social discourse between the authoritarianism and democracy. By this is
meant not only a discussion of ideological or doctrinal character, but also a certain
consequence of actions directed to implementation of such ideas into life applying
them as a kind of instrument in the political process, jurisprudence etc.

Current Constitution of Ukraine is too much conservative regarding the pos-
sibility of delegating a part of the sovereign authorities to the supranational institu-
tions. Modern doctrine of constitutionalism sees here no risk for the national state,
because in such a way the state receives the instruments of influence on the regional
and global levels that promote better protection of national interests and realiza-
tion of the national sovereignty on the supranational level. In this relation, there is a
need in changing the constitutional sovereignty formula since it must be treated just
as the national one, i.e. the sovereignty of the Ukrainian people organized into the
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state. The well-detailed procedures of parliamentary control and constitutional re-
view must be the warranties of ensuring the constitutional mechanism of the above
delegation taking into account the foreign experience based on the protection of
such values as the human rights and fundamental freedoms. In case of introduc-
ing the bicameralism, the land authorities must also be included into the process of
adopting the foreign political decisions via the upper chamber, inter alia, concerning
the problems of regional self-governing and cross-border cooperation. Fixing the
provision that the acts related to the delegation of a part of the sovereign authorities
to the supranational institutions must be finally approved at the national referen-
dum and be the object of the judicial constitutional control is also very important.

Constitution needs protection. This is achieved by means of both ordinary and
extraordinary means.

Protection of constitutional values in the conditions of a proxy-war, threats to
the nation living ability, sovereignty and territorial integrity of Ukraine is of particular
significance. Solving this problem is generally related not to applying the extraordi-
nary measures, but to the integral functioning of the constitutional system with its
institutions and procedures having a synergetic effect for preventing and overcom-
ing the negative risks for the human rights, sovereignty and territorial integrity of
Ukraine. The experience gained by the foreign states in the filed of functioning of
institutions and procedures of protecting the constitutional order (values) is impor-
tant here. The main criterion of this, taking into account the foreign experience, is
restriction of free discretion of governmental decisions when applying the extraor-
dinary measures, since the menace of abuse, or, in extremis, treason felony always
exists. Therefore, it is critical to diversify the means of the parliamentary control and
constitutional review. This stipulates a certain amount of independence granted to
each link and stage of the process of authoritative decision adoption.

In the legal regulation of allowable limits of restriction of human rights in the
conditions of the martial and extraordinary state, as well as in other boundary legal
regimes, one has to comply with the requirements of the proportionality principle.
At the same time, a thorough analysis of legislation concerning the regimes of the
martial and extraordinary state is limited to the list of authorities of the relevant
power institutions with no proper regulation of organization of their activity and
specification of the algorithm of their actions via the appropriate procedures. The
essence of these procedures must be directed to the efficient realization of the right
of self-defense in the spirit of article 51 of the UN Statute.

In the conditions of the world order and structure change, protection of the
sovereignty and territorial integrity of Ukraine is based on the available resources
and real ability of the state to use the pertinent jus ad bellum. The military law is
based on the idea of ensuring the continuity according to which the human right
protection is both institutionally and procedurally warranted via the activity of the
democratic constitutional state capable of defending the fundamental constitution-
al valuables, i.e. human dignity, freedom, equality, rule of law, diversity, solidarity and
creativity. Combining the executive and derogative models of extraordinary defense
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of the constitutional order is now the most optimal. The necessary condition of its
legitimacy is a systematic parliamentary control and constitutional review over the
measures taken to defend the constitutional order from the standpoint of compat-
ibility with the constitutional values, first and foremost, respect to the human dig-
nity. Since this means the direct and indivertible threats to the constitutional order,
the measures on its defense must be resolute, effective, timely and complex. In this
relation, of critical importance are the strategic planning and the existence of dif-
ferent scenarios of actions in case of aggression against Ukraine and proper legal
provision of the resolute rebuff to the potential enemy with the aim to defend the
constitutional order. To do this Ukraine has to integrate more flexibly into the system
of collective security and deepen its regional development within this framework.

Besides the parliamentary control, the constitutional review plays a leading
role within the framework of a system of checks and balances. The constitutional jus-
tice ensures it by means of constitution interpretation. The main principles of such
interpretation (i.e. the autonomous, dynamical, constitutionally consistent interpre-
tation of laws and international treaties) are acceptable at any judicial strategies,
from the judicial neutralism to the judicial activism. An effective restoration of vio-
lated constitutional rights and freedoms and provision of a rightful indemnification
of incurred losses by the non-constitutional acts of the public authorities could be
this activism justification. In such conditions, balancing between the constitutional
values will be based on the fundamental constitutional decision, i.e. on the protec-
tion of human dignity and provision of a free development of the individual. Just
in this plane, the activity of the Constitutional court of Ukraine in consideration the
constitutional claims is imaginable.

The courts fulfill an important mission protecting the human rights and funda-
mental freedoms being the sense of their functioning in the state. Therefore, the courts
must form uniformly landmarks and approaches when examining cases to let private
persons plan and predict the consequences of their activity and protect their rights by
all means not contradicting law, in particular, in the courts. Such uniformly approaches
are based on the fundamental legal values and principles that permeate the entire
national legal system and make a foundation of legislation, administrative and judicial
practice. From the viewpoint of common citizen, they are the certain markers, value
orientations of legitimacy of own conduct and public authority activity. In this coor-
dinate frame, the constitution occupies an important place being a general measure
of limiting the willfulness of the state authorities and determines the warranties of
human rights and freedoms. Therefore, the problem of provision of the constitution
supremacy in the functioning of the general jurisdiction courts becomes crucial and
indicates the proper qualification and the degree of competence of judges.

The obligation of the state to protect the basic rights is determined from the
standpoint of the rule of law via the direct action of the provision of the constitution
and its horizontal effect. The direct force of constitution obliges the court to apply
its provisions and to protect the human rights and freedoms as the direct action
law even given the lack of the law adopted to specify and detail the constitutional
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provisions. The horizontal effect of the constitution is extended to the private legal
area and stipulates a certain minimal standard of quality of the legal procedures that
ensure stability and compliance with the obligations between the counteragents in
the contract and the requirements of the adequate legal procedure in the course of
solving the civil or commercial legal disputes.

In the light of the relationship between the general principles of law and pro-
visions of legislation, the courts, when specifying the latter concerning the set of
facts, possess the freedom of thought, because such specification means the avail-
ability of various alternatives. Within the framework of such alternatives, the court
shall choose the most acceptable variant being bound by the general principles of
law. The polyvariety of this choice shall strengthen in case when the court is forced
to operate with several principles and this stipulates the necessity of checking and
balancing these principles. The court is obliged here by the requirements of com-
plete, objective and comprehensive examination of the case materials and adoption
of a justified and properly motivated resolution.

The ontological essence of human rights and their constitutional regulation is
based on acknowledgement of human dignity as the fundamental value that has a
crucial significance for the adoption of decision by the state in a form of legal acts,
administration or justice. Such interference into the sovereign choice of a person is
prohibited unless it contradicts the coordinate interest or the higher-order interest
according to the proportionality principles. Therefore, the provisions of the Constitu-
tion of Ukraine must be more cautious with respect to understanding the principles
of respect to the human dignity, freedom, equality and non-discrimination, propor-
tionality, determination of a sphere of positive and negative obligations of the state.

The legal formalization of the human rights is realized mainly in a form of in-
terference into the private autonomy of a person and is related to the limits of their
implementation. The tripartite test of legitimacy of interference into the private au-
tonomy determines the limits of permissible activity of the state in the democratic
society. The human right systematics stipulates the value and inter-subject determi-
nation of permissible limitations of human rights that must be due to the particular
circumstances and urgent needs in democratic society. Requirement of the demo-
cratic structure of society sets the inter-subjectivity standards in defining the criteria
of human right limitation that must comply with the urgent social need based on
the respect to the human dignity and provision of a balance of interests between
the majority and minority. Due to the intensification of the terroristic activity that
attacks the democratic structure of society and the human dignity value, it becomes
quite difficult to determine the criteria of interference into the individual autonomy.
Dependent on the particular circumstances, the expediency and the sufficiency of
the measures of influence may determine the systematics and the democratic legiti-
macy of interference that leads to a certain limitation of a series of human rights and
freedoms within a certain period of time.

In accordance with the requirements of the rule of law, the constitutional court
has to follow consistently its jurisprudence that results from the principles of justice
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and legal certainty. At the same time, the social life is characterized by dynamics, and
the constitutional court cannot stand apart these processes that could cause the
review of its jurisprudence. The comparative legal analysis and the empirical data
analysis indicate that such reasons should baes follows: a) adoption of resolution
by an international judicial institution; b) essential changes in the social, economic
and political situation, which determines the scope and content of human rights on
the basis of proportionality principle; c) change of the parliamentary legal regula-
tion within the limits of its competence specified in the constitution (i.e. the liberal,
liberally-democratic or social model of regulation); d) change of the ruling doctrine
serving a base for previous resolutions; e) amendment of the relevant provisions of
constitution. In this case, the constitutional court has to justify adequately its legal
position; otherwise, this will threaten the legitimacy of the constitutional justice.

The network-central public power provides formulation and reproduction of
abstract rules on the hierarchic and heterarchic base. An important role is played
here by a judicial practice that favors exchanging the positive experience of the for-
eign and international courts. Contemporary society is complex with the variety of
community interests. Therefore, the main task of the public power is the normative
distribution of rules on the principles of deliberative democracy that foresees the
active involvement of citizens into the process of adoption of the authoritative res-
olutions. This is ensured by combining the legislative procedures, those of coordi-
nation between the communities of the corporative rules that acquire the signs of
normativity, judicial protection of fundamental values of society, the main criterion
of which is the public good and human rights, and the regulatory power of the gov-
ernment in determining the technical and administrative rules. In turn, the public
authorities must rest upon the modern informational technologies and innovations
to adopt the adequate and competent decisions, and this is important from the
standpoint of limitation of the access to the informational and natural resources.

The principles of participation of the national states in adopting the power
resolutions in the supranational associations must comply with those of the demo-
cratic constitutional legitimacy. An empirical approach to the formation of the legal
capacity and competence of European Union testifies to the fact that the elements
of consociate democracy must be present here specifying: the democratic proce-
dures of the power institution formation; a network of advisory structures, the in-
volvement of which into the adoption of power resolutions must be a necessary con-
dition of their legitimacy; the checked and balanced regional policy oriented to the
provision of coherence. The means of the parliamentary control and constitutional
review allow one to ensure the balance of authorities and to prevent the ultra vires
situations in the course of involvement of the national power authorities in develop-
ing the power resolutions in the supranational associations.

Today we deal with a controversial process of establishing the world socie-
ty that has to formulate a new quality of social solidarity in a form of a world civil
society. Just in this direction the constitutionalism is, as a rule, being developing
as a system of institutions, rules and procedures of provision of the limited power
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and human right protection mechanism functioning. Since | speak about the bilat-
eral process, i.e. the constitutional and international mechanisms of establishing the
global law, then, most likely, it should be the world constitutionalism. The joint activ-
ity inside the society directed to form the consensus on the content of fundamental
valuables is important here, because the global institutions, rules and procedures
are built on this basis ensuring the human dignity, freedom, democracy and rule of
law on the global level.

Modern challenges related to the globalization and supranationality are dif-
ficult to be resolved within the framework of a traditional ‘empire-confederation-
federation’ paradigm. Indeed, the network-central nature and the structure of su-
pranationality is a kind of a bifurcation point, an anomaly in the model of modern
law. A delicate combining the instruments of separation of power and subsidiarity
directed to ensure high-quality administrative services and fundamental freedoms is
very important here. This will enable the efficient political reforms to be launched in
the conditions of a transient economy with further integration into the world econ-
omy. The substantive and procedural aspects of transferring the state authorities to
the supranational institutions are built on this normative foundation, giving rise to
the new properties of sovereignty as the political and legal phenomenon with the
human dignity lying in its basis, in the centre of law and order.



