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Y cTatTi po3KpMBaETLCA NpaBoBa Npupoaa 3abopoH y NPodeCiiHIn AiSnbHOCTI agBokaTa, ski Hacamnepes nepeaba-
YeHi Y. 2 cT. 21 3akoHy YkpaiHu «[po agBokaTypy Ta aABOKaTCbKy AiANbHICTbY. POBUTLCA BUCHOBOK, LLO Taki 3a60pOHM
MO CYTi € HEraTMBHUMM JONOBHEHHAMM 40 NPOeCinHNX 060B’'sI3KIB, CMPSIMOBAHNMM Ha 3aXMCT iHTEPECIB KMieHTa Bif MOX-

NUBMX 3MOBXMBaHb i3 GOKy agBokaTa.

Kno4yoBi cnoBa: afBokar, agBokaTcbKa AisinbHICTb, CTaTyc afBokaTa, 3ab0opoHM B NPOMECiHIN AisnbHOCTI agBokara.

B cTatbe packpblBaeTcsi npaBoBasi Npupoaa 3anpetoB B NPpoheccroHanbHON AeaTeNbHOCTM agBokaTa, Npexae BCero
NPenyCMOTPEHHbIX B 4. 2 cT. 21 3akoHa YkpaunHbl «O6 agBokatype v agBokaTckon aeatenbHocTuy. CaenaH BbiBOg, YTO
Takue 3anpeTbl MO CBOEW CyTU SABMSIOTCS onpeaeneHHbIMW HEraTMBHBIMU JOMONHEHNSIMM K NPOtheCcCcMoHanbHbIM 06s13aH-
HOCTSIM, HanpaBfieHHbIMM Ha 3aLUMTY UHTEPECOB KMMEHTA OT BO3MOXHbIX 3110ynoTpebrneHunii Co CTOPOHbI afiBoKaTa.

KnioueBble cnoBa: afBokart, agBokaTckas AesTenbHOCTb, CTaTyc aaBokaTa, 3anpeThl B NpodeccroHansHon AesiTenb-

HOCTW agBokKara.

In this article explores the legal nature of the prohibitions in the professional activities of the lawyer, which are primarily
provided for by Part 2 of Art. 21 of the Law of Ukraine “On the Bar and Advocacy”. It is concluded that such prohibitions
are inherently certain negative additions to professional duties aimed at protecting the interests of the client from possible

abuses on the part of the lawyer.
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IMocTanoBka mpodseMu. Y TOCHIHKEHHI MUTaHHS
PO CTPYKTYpy MPaBOBOTO CTATyCy aJBOKara, Mopyd
13 TAKUMH €JIEMEHTaMH HOTO cTarycy, sk mpasa [1; 2],
rapanTii [3; 4] Ta BiANOBIAIBHICTh aJIBOKaTa [5; 6], Mu
BUIUISAIN ¥ ipodeciitni o6oB’s3ku [7, ¢. 19; 8, ¢. 111].
[lig gac aHamizy CyTHOCTI TaKOTrO CTPYKTYPHOTO elie-
MEHTa MPAaBOBOTO CTaTyCy aJBOKaTa, MU 3BEPTAIH yBary
Ha Te, 110, 3 OAHOTO OOKY, 3aKPIIUICHHSM 3a aJIBOKaTOM
KOMIUIEKCY IpaB Ta 00O0B’s3KiB (MPaBOBOTO 1 MOpajb-
HOTO XapakTepy) 3aKOHOJABEIlb, MO-TepIlie, BH3HAYAE
YMOBH, a IO-JIPYTe, CTBOPIOE HAIEKHI MOKITHBOCTI JUIS
3IIACHEHHS aJIBOKATOM HOTO TPOQECIHHOT TisSUTBHOCTI,
3 IHIIOTO OOKY, BCTAHOBITIOETHCS MTHPOKE KOJIO Tpode-
CcliiHuX 000B’SI3KIB aJBOKara Ta 34e€O0UIBIIOr0 BH3HAYa-
€THCSI TIOPAZIOK iX peasnizaliii, a TakoX 3a0e3NneuyeThes
MEXaHi3M X AOTpUMaHHs (Yepe3 MOXKIHMBICTh MPUTAT-
HEHHsI aJ[BOKaTa JI0 BIAMOBIIAILHOCTI, 30KpeMa JI0 JHC-
uumutinapHoi) [9, c. 149]. Ha xainb, 11e He CTOCYETbCA
3a00pOH, sIKi HEOOXITHO PO3MISAIATH SIK CKJIAJIHUK PO-
(beciiinnx 00OB’sA3KIB aJBOKATa, IO i 3yMOBIIOE aKTy-
AIBHICTh O0PaHOI TEMH JIOCIDKCHHS.

Cran onpamwoBanHs. [IpoGrema BU3HAYCHHS
CYTHOCTI 3a00poH y mpodeciiiHiil AisUTBHOCTI anBo-
Kata Oyja TpeAMeTOM JOCIiKeHb HU3KHA HAayKOBIIIB.

OxpeMmi acreKTH JIaHOi MPOOIEMU BUBYAIIUCS B MPAIlsX
M. baera, H. Bakasnoroi, 1O. Bucaru, B. bypoGina,
JI. KpeueroBoi, M. Kparenxo, A. Kyuepenu, 1. Pe3ni-
yenko, O. Cuneoxoro, FO. CrenoBchkoro, 1. TokmakoBa,
J1. ®ioy1eBCHKOTO ¥ 1HIIIMX.

MeTo1o cTaTTi € PO3KPHUTTS PABOBOI pUpoan 3a00-
POH SIK ICBHOTO HETATHBHOTO JOIIOBHEHHS POQeCiiHuX
00OB’sI3KIB aJIBOKaTa. ABTOPH CTaBJIATH IEPEa COOOK0
Taki 3aBIAHHS: BHU3HAYUTH TIPABOBY IPHPOLY TAKOTO
eNleMeHTa TIPaBOBOTO CTATYCy aJBOKaTa, sSK 3a00pOHM
B Horo mpodeciiHii AisTTbHOCTI; BU3HAYUTH MPOTAITMHH
Ta HEHOJIKH B IPABOBOMY pETYNIIOBaHHI 3a00pOH, sIKi
nependaveHi Hacamrepen y 4. 2 cr. 21 3akoHy YkpaiHu
«IIpo amBOKaTypy Ta aIBOKaTChKy MisbHICTEY [10].

Buxnaa ocHoBHOTO MaTepiary. OJJTHUM 3 €JIEMEHTIB
CTPYKTYPH IPABOBOTO CTaTyCy aJBOKATa, SIKHI Pa3oM i3
Horo mpaBaMu PO3TISIIAETHCS K BHUXIJIHUHA Ta 3araib-
HOTIPUIHSTHH, € 000B’3KH aJIBOKara. AJBOKaT y Oy/b-
SKIf CBOIM JISUTBHOCTi, 30Kpema i mo3anpodeciii-
Hill (y TMOBCAKICHHOMY >KHTTi), ITOBHHEH HEYXMJIBHO
JOTpUMYBAaTHCS O0OB’SI3KiB, SIKI HAa HBOTO MOKJIAJae
crenudiuHui cTaTyc agBokara, Horo mpocgecis. Heob-
X1AHICTh HAsABHOCTI OOOB’A3KIB SIK €JIEMEHTAa TaKOI'o
CTaTyCy 3yMOBJIEHa HacaMIiepell IOTPeOOI0 3aXHCTY
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iHTEpeciB KIIIEHTIB afBOKaTa Ta 3a0€3MICUCHHS HAJEK-
HOTO DIBHS HaJaHHSA OCTaHHIM IpodeciiiHoi MpaBHU-
4oi momomoru. Came i3 Ii€l0 METOI0, KpiM mpodeciii-
HUX O0OB’SI3KIB, HA aJBOKaTa ITOKJIANAalOThCsA M IMEBHI
3a0oponu. Sk 3a3Haqae O. baeB, MOHATTST «OOOB’ 13K
Ta «3a00pOHI» HE € CHHOHIMaMH, OCKUIBKU «3a00pOHH
HE € 000B’sI3KaMU SIK TaKMMH, a € JEIKUMH HEOOXIJI-
HUMH HETaTHBHUMH JIOTIOBHEHHS 10 HUX, SIKi HaKJaa-
FOTh Ha peai3alliio 3aXMCHUKOM CBO€i (yHKIIIi, CBOTO
npodeciiHoro 000B’A3Ky BIANOBIAHI MPHUITUCYBaHi
oomesxxeHHs» [11, c. 110]. HeoOxiaHicTs 3200pOH B mpo-
(eciiiHiil TiTBHOCTI a/IBOKAaTa Ma€ «BEIHUKE MPAKTUIHE
3HAUCHHs, OCKUTBKHU IIi OOMEXEHHs 3aXHUIIAI0Th IIpaBa
TpOMaJIsH 1 opraHizaimii Ha KBadi(piKoBaHY FOPHIUYHY
JOTIOMOTY 1 3aXHIIAIOTh IX BiJl YCSKOTO POAY 3JIOBKH-
BaHb 13 00Ky HEJIOOPOCOBICHHUX OCI0, SIKI OTPUMAJIH CTa-
Tyc anBokata» [12, c. 66].

Binmosinuo go 1. 1 4. 2 ct. 21 3akony Ykpainu «IIpo
aJIBOKaTypy Ta aJIBOKaTChKy JisIIbHICTB», aJBOKATY
3a00pOHSIEThCS BUKOPUCTOBYBATH CBOI ITpaBa BCyneped
mpaBaM, CBOOOZAaM Ta 3aKOHHUM IHTepecaMm KIIi€HTa.
[IpuHLIMT TPIOPUTETHOCTI IHTEPECIB KIIIEHTA PO3KPUBA-
ethes B cT. 8 [IpaBut agBokarchkoi eTuku [13], 3a sikoro
B MEKax IOTPUMAHHS MPHHIUITY 3aKOHHOCTI aJBOKAT
3000B’s13aHUI y CBOTH TIpodeciitHiil TiSUTBHOCTI BUXO-
JUTH 3 TIEPEBarW I1HTEPECiB KIIEHTIB HaJ BJIACHUMH
iHTEepecaMu, IHTepecaMH KOJIET, TAPTHEPiB, CHIiBPOOiT-
HUKIB, 3aKOHHHUX IIPEJCTAaBHUKIB KII€HTIB a0o0 IXHIX
OIIKYHIB, MIKIyBaJbHUKIB Ta iHIINX 0Ci0, a TAKOX HaJ
OyAb-KMMH THIIUMHU MipKyBaHHSMHU.

VY JociifKeHHI MUTaHHS MPO MPUHLUMI MPiOpH-
TETHOCTI IHTEpECiB KJII€HTA Y BITHOCHHAX aJBOKara i3
CYIIOM 3acllyroBye Ha yBary nymka H. Tamaprkinanse,
sika 3a3Ha4ae: « OCKUTBKH He BCI iHTepecH KirieHTa (Imi-
03pPIOBaHOTO, OOBHHYBAYEHOTO, MiICYAHOTO) OMOCEepPe/-
KOBaHI 3aKOHOM Ta 3akpilUIeHi B HOro cy0’€KTMBHHUX
[paBaX, BUHUKAE MTUTAHHS, YH TOIIUPIOETHCS TPUHIIHIT
JOMIHYBaHHSI Ha BCl IHTEpECH KIi€HTa YM TiIbKH Ha
3akoHHI?» [14, c. 10].

VY mporieci npodeciifHOT MisTLHOCTI aBOKAT MOBH-
HEH BpaxyBaTh Take: «J{OKW iCTHHY HE BCTAHOBIICHO
W HEe 3aKpilJICHO B CYJAOBOMY pIIICHHI YH BHPOKY,
HEMOXIIMBO BU3HAUUTH, NMPABOMIPHHMU I1HTEpecC Iiji3a-
XHCHOTO Y¥ Hi. /|0 MOMEHTY ITOCTAHOBIEHHS PillICHHS
a/IBOKAT 3000B’ I3aHMH KepyBaTUCS MIPE3YMITLIIEIO 3aKOH-
HOCTI iHTepeciB migzaxucHoro» [15, ¢. 54]. 3acnyroBye
Ha yBary i gymka FO. CrenoBcbkoro, sikuii 3a3Hauae, 1o
«TparHeHHsI 0OBUHYBAYCHOTO 3aXMIIATHCS BiJl OOBHHY-
BaueHHs (MOT0 MaTepialbHUN IHTEpec) 3aBkKIU € 3aKOH-
HUM; HE3aKOHHUMH MOXYTh OyTH Ti YM 1HIII CIIOCOOH
3axucty» [16, c. 249]. OTxe, MOXKHA JIIHTH BUCHOBKY,
o0 3a JIOTPUMAHHS MPUHIIMITY MPIOPHTETHOCTI 1HTEp-
€CiB KJIIEHTA y BIJIHOCHHAX aJIBOKaTa i3 Cy/IOM aJIBOKaT
MOBHHEH OpaTu A0 yBaru, 1o iHTEepecH KIIi€HTa mepe-
OyBaloTh 1o03a #oro koHTposeM. BomgHouac cmocobu
3aXHCTY, SIKI TMOBHHHI BHKOPUCTOBYBATHCS aJBOKATOM
JUISL JIOCSITHCHHSI CIPHUATIUBOTO PE3YIbTaTy JUIS KIIi-
€HTa, BUOUPAIOTHCS HAM CaMHM, a TOMY arpiopi IMOBH-
HHi OyTH 3aKOHHUMH.

[ToB’s13aHOI0 13 BUIIIEBKa3aHOIO MpodeciiHo 3a00-
POHOIO aJIBOKATa € ¥ 3a00pOHa CYTIepeYrTH BOJI KITIEHTA,

KpIM BHITJIKiB, KOJIA aJIBOKAT BIICBHCHUH Y caMOOOMOBI
kiiedTa (m. 1 4. 2 ct. 21 3akoHy). MU TIOTOIKY€EMOCS
13 TBepKeHHAM A. KydepeHu, sKuii MOHSTTS «ITO3HUITis
a/IBOKaTa» pPO3yMi€ K «Cy0 €KTHBHY AYMKYy aJBOKara
IO0JI0 CYTHOCTI 1 XapakTepy Tiei crpaBH, 3 KO0 (Gi3udHa
a0o ropuaryHa ocoda 3BEpHYIacs 0 aJ[BOKaTa, a TAaKOXK
HaMipH a/IBOKaTa MI010 KOHKPETHUX JIil, K1 BiH mepe/-
Oavae BKUTH IIOJ0 3aXUCTY MpaB, CBOOOA Ta iHTEpECiB
cBoro gosipurensi» [17, c. 1191]. Kpim Toro, HaykoBellb
3a3Hayae, 10 aJBOKaT MOBHMHEH 3aBKIM MaTH UiTKY
MO3UIIIF0, BIJNOBITHO JO SKOI BiH OyayBaTuMe BCHO
MOJANTBITY PoOOTY, a ToMy ii BHOIp 1 OOIpyHTYBaHHS
BBXKAIOThCS OCHOBHHMM €TAallOM HaJaHHS TPaBOBOI
JIOTIOMOTH.

VY pesyabraTi IOCHiPKEHHS MPaBOBOTO CTAHOBHUIIA
aJIBOKaTa-IIPEJCTaBHUKA i aJIBOKATa-3aXMCHUKA B Pi3-
HUX BHJAX CYJOYMHCTBA MU AIHIIITH BUCHOBKY IIPO HOTO
npolecyanbHy caMocTiiHicTh [18; 19; 20]. Ane 3ayBa-
JKUITH, 1110 TaKa CaMOCTIHHICTh Ma€ BiTHOCHUH Xapakrtep,
OCKIJIBKH, 3 OIHOTO OOKY, aJBOKAT HAIUJICHHHA TPaBOM
CaMOCTIHO 00MpaTH COCOOH Ta 3aCO0M HATAHHI Tpa-
BOBOI JIOTIOMOT'H CBOEMY KJIIEHTY, a 3 1HIIIOTO — TaKi CIo-
co0u Ta 3aco0M MOBUHHI OyTH 3aCHOBAHI Ha MOJIOKEH-
HAX 3akoHY. KpiM TOro, aJiBOKaTr MOBUHEH BPaXOBYBaTH
W Ni0 NPUHLUITY NPIOPUTETHOCTI 1HTEPECIB KIi€HTA,
a TakoX He 3a0yBaTH MO Te, IO 3aKOH 1 MOPAIBHICTh
y Horo mpogeciiHiil AiSUTBHOCTI € BUIIUMH 33 BOJIO
fforo KIti€HTa.

BBaxaemo 32 MOXKIIBE IOTOIUTHUCS i3 TBEPIPKCHHAM
JI. KpeueTonoi, sika 3a3Ha4ae: «CaMOCTIHHICTh TIO3HITIT
3aXMCHHUKA IOJ0 OOBHHYBAYCHOTO JIOITYCKAE PO30iXK-
HICTh MOIIISAIB aJBOKAaTa i OOBMHYBAau€HOIO 3 Pi3HUX
MUTaHb, aJic BOHA HE MOXKE HPU3BOIMTH JIO KapIu-
HaJbHUX PO30DKHOCTEH MiXK OCHOBHHMH ITO3HUIISIMHA
aJIBOKaTa ¥ 0OBHHYBAYCHOTO, 1[0 HAJABAIO O 3aXHCTY
(dbopmanbHuit xapakrep» [21, c. 4]. Taki po30ixkHOCTI
MOXYTh CTOCYBaTHCS BHOOPY aJIBOKATOM CIIOCOOIB,
TaKTUKH, METOJAMKH 3IIHCHEHHs BJIAcHOI mpodeciiHoi
MISUTBHOCTI, ajie BiH IOBMHEH 3aB)KIU IMaM’SITaTH, IO
«BHICIIB, 32 AKUM «KIJII€HT 3aBXIU TPaBU», AT aJBO-
KaTa MOBMHEH MaTHU XapakTep IMIepaTuBy 1 HE CTa-
BUTKCS MiJ cyMHIBY [12, c. 14].

Mu migmaeMo CyMHIBY TO3MIIIO THX HAyKOBIIIB,
SIKI BHXOJSATH 13 MOMJIMBOCTI CaMOCTIMHOT IPaBOBOI
MO3UIIIT aJIBOKaTa, M0 BiPi3HIETHCSA BiJ TO3HMIIIT HOTO
KITi€eHTa, sika, 3a cinoBamu O. CHHEOKOTO, y JIiTepaTypi
WMEHYETHCSI KOJTI31€R0 MPABOBHUX MO3MINH IMi[3aXHCHOTO
1 3axucHMKa ab0 X 3aCTOCOBYETHCS TEPMIH «KOMi3iii-
Hu# 3axuct» [22, c. 207]. IHakmie MOXKIKMBa CUTYaIlis,
Ha sIKy 3BepTae yBary l. Pe3HiueHko, TOOTO Konu KiIi-
€HT He BU3HAE ce0e BUHHUM, HOTO 1HTEpeC y BUHECEHHI1
BUIPABIyBaJbHOTO BHPOKY €, OE3yMOBHO, 3aKOHHUM,
OCKIJTBKH 3aKOH HE 3000B’s3y€ MiICYJHOTO BH3HABATH
BJIACHY ITPOBHHY HE3aJICIKHO BiJl TOTO, CKOIiB UM HE CKOiB
BiH 3JIOYWH, SIKHH CTaBUThCS MOMY B TpoBHHY. I. Pes-
HIYEHKO 3ayBaXKye€, II0 KJII€HT Ma€ MpaBO Ha BCEOIUHY
JIOTIOMOTY aJIBOKaTa He3aJIe)KHO BiJl TOTO, BBAXKAE aJIBO-
KaT Horo mosuIlito oOIpyHTOBaHOK UM HEOOIPYHTOBA-
HOI0, TOMY «IIOCHJIAHHS aJIBOKaTa Ha IOM’SIKIIyBaJbHI
00CTaBUHM 1 HABITh MPOXaHHS IPO TEePEeKBaTi(iKalito
HaOyBaIOTh HE 3aXHMCHUI, a OOBHHYBaJIBHUI XapakTep:
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KIIEHT BIJKWJA€ BIACHY MPOBUHY, 3aXHUCHHK € HE
3anepevye, a HaBMaKky, BU3HAE 11; KIIEHT MPOCHUTh BUHE-
CTH BUIIPABIyBaJIbHUN BUPOK, a aJBOKAT — OOBUHYBAJIb-
Hui» [23, c. 54]. 3 omisaay Ha Te, 110 IHTEpecH aJlBoKara
He MOXYTb BiAPI3HATHUCS BiJ] IHTEpeciB HOro KilieHTa, Ha
HAIIly TyMKY, 1 iXHi MO3UIT MalOTh OYTH COJIiTAPHUMH.

CIVMHUNA BUHATOK 13 IOTO MpaBHJIA MOXKJIHBHHA
TOJIi, KOJIM aJ[BOKAT BIICBHEHUI y caMOOOMOBI KITi€HTA.
B ropuamnuHiii miteparypi caMooOMOBa PO3TIISIAETHCS K
HaJlaHHA 00000 HEMpaBAUBO]1 iH(pOpMAaLii PO CKOEHHS
HEI0 CaMOI0 3JI0YMHY, aAMiHICTPaTUBHOTO IPaBOMOPY-
meHHs a0 TUCIUILTIHAPHOTO MPOCTYTIKY. Takoxk 3a3Ha-
YaeThes, U0 CaMOOOMOBa «MOXKE MAaTH MicClLle Y BHIIA-
Kax, Ko ocoba 0akae 3aXUCTUTH ONU3bKY il JTIONUHY
BiJl IPUTSATHEHHS J0 PI3HUX BHIIB BiIMOBITAIBHOCTI,
MPUXOBATH BYMHEHHS OUTBIN TSHKKOTO JISIHHS, HIXK 1€
OyJ10 HAacIpaB/i, a TAKOXK 3 1HITMX MOTHUBIBY» [24, c. 55].
AJie B JaHOMY pa3i MU I[UJIKOM TIOAUISEMO TIO3HIIIFO
J1. ®ioneBCHKOTO, BiIIOBITHO JI0 SIKOT «IPABO Ha 3aHATTS
MO3MUIT y CIIpaBi BCyNepey BOJi KIIiEHTA MOTPIOHO po3-
DJISIIATH SIK Ty’Ke JCTIKaTHUH eTUKO-IIPABOBHI HCTpPY-
MEHT, CKOPHCTATHUCSI STKUM aJIBOKAT MOYKE JIUIILIC B CHTYa-
1ii, KOJIM BHYEPIIAHO 1HII MOKJIUBOCTI 1 BAKOPUCTAHHS
SIKOTO BHIIPABIAHE JIUIIE BHCOKOIO MOPAIHHOIO METOIO
[25, c. 142]. Takoro BHCHOBKY HAyKOBEIlb JOXOIUTH
Ha TiJCTaBi TOTrO, 10, 3 OJHOTO OOKY, OyBarOTh YHC-
JICHHI BUIIAJIKU «CaMOOOMOBHY, 3100yTi MpaIliBHUKAMH
MIPABOOXOPOHHUX OPTaHiB 3JIOYMHHHMU METOJAaMH, a
3 IHIIOTO — TPAIUIAERCS, 10 e CBiIoME Ta T0OPOBiIbHE
pIlIeHHS KJIi€HTA, SKU po3yMmie Bci oro Haciiaku. Mu
MIATPUMYEMO JTYMKY YKPaiHCHKOTO 3aKOHOHABIL PO
MOXJIMBICTE CAMOCTIMHOI ITO3MINT aJBOKara, KOJIM BiH
BIICBHEHHUH Y caMOOOMOBI CBOTO KITI€HTA, aJie TaKe MOXK-
JIMBO 38 YMOBH TOTPUMaHHS HE3MIHHOTO IPHUHIIUILY «HE
HAIIIKO/b KJTIEHTY».

AZBOKATy TakoX 3a00pOHSETHCS B HOTO Ipodeciii-
Hill TisTIBHOCTI 0€3 3ro/Iu KIII€HTa PO3TOJIONIYBATH BiJIO-
MOCTI, 1[0 CTAHOBIATH AJABOKATCHKY TA€MHHMIIIO, BHKO-
PHUCTOBYBATH 1X Ha CBOIO KOPUCThH 200 Ha KOPUCTH TPETiX
oci0 (m. 2 u. 2 ct. 21 3axony Ykpainu «IIpo anBoxarypy
Ta aJBOKATChKY JisUTbHICTh). BpaxoByrouu crerudiky
BJIACHOT JISUTBHOCTI, aJIBOKAT NIOBHHEH 30epiratu aJiBo-
KaTCbKy TA€MHHIIO, a TaKOXK 3a0e3ledyBaTH 3aXHCT
MEPCOHANBHUX JaHUX Tpo (i3muHy o0co0ly, SKUMHA
BiH BOJIOJI€, BIANOBIZHO 10 3aKOHOJABCTBA 3 IMHTAHb
3aXUCTy TEPCOHAJIBHUX JaHUX. BUTbII IeTanbHO CyT-
HICTh Takoi 3a00pPOHMU aHAJI3y€eThCsl HAMH IIiJ] 4ac po3-
KPHUTTS MUTAHHS PO MPABOBY IPUPOY TAKOI TAEMHUIII,
a TAKOXK rapaHTiil y nmpodeciiHiil TisSIBHOCTI aJiBOKara,
a caMe rapaHTiii 3a0e3reueHHsT 30epeKCHHS aIBOKaT-
cbKoi TaeMHu1li [26; 27].

OpHi€ro 13 3200poH y TIPOQeCiiiHi AISUTLHOCTI aJIBO-
Kata € i 3a00poHa BiAMOBIIATHUCS BiJ| HaJlaHHS NPaBO-
BOI JOIOMOTH, KpiM BHUIAJKiB, YCTAHOBIEHUX 3aKOHOM
(m. 4 4. 2 ct. 21 3akony VYkpainu «IIpo amBokarypy
Ta aJABOKATChKY JiSUIbHICTBY). Y LIl CUTyalii aJBoOKar
MOBUHEH BpaxyBaTH MOJIOXKeHHs cT. 28 3axoHy (Imif-
CTaBH JUIS BiJIMOBH B YKJIaZCHHI JOTOBOPY IPO HaJlaHHS
paBoBoi joriomoru). Tak, y 4. 2 mi€i cTarTi nepemda-
YEeHO CIM IMJICTaB, 3a SKUMH aJIBOKaTy 3a00pOHSETHCS
YKJIagaTH JOTOBIp NMPO HAZaHHS IMPAaBOBOI JOIIOMOTH

(30KpeMa, KOJH: HOPYYCHHS Ha BUKOHAHHS Iiif BHXO-
JISITh 32 MEK1 podeciiftHuX TpaB 1 000B’SI3KIB a/IBOKATa;
pe3yibTart, JOCATHEHHS SIKOTO Oakae KIIiE€HT, a00 3aco0u
HOTO TOCSATHEHHSI, Ha SIKUX BiH HAIOIIATAE, € IPOTHITPAB-
HUMH, CyIlepe4yaTh MOpaJbHHM 3acajaM CYCIIJIbCTBA,
MpUCsI3l agBOKaTa YKpaiHM, NpaBUIAM aJBOKATCHKOI
STHKH; aJIBOKAaT OpaB ydyacTh y BiJIOBIIHOMY IpOBa-
JUKEHHI, 1 [1€ € MiJCTaBOI0 I WOTO BIJBOMY 3TiIHO 13
MpOIIeCyalbHUM 3aKOHOM; BHKOHAHHS JJOTOBOpPY IIPO
HaJIaHHS TIPABOBOI TOTTOMOTH MOXKE MPU3BECTH JI0 PO3-
TOJIOIICHHS aIBOKATCHKOT TAEMHUII TOIIO). AJle SKIIO
Taka ImijicraBa Oyia BUsBIICHA HUM ITi3HilIe (200 HacTaia
Mi3HIIIE), aJIBOKAT 3000B’I3aHUI BIIMOBHUTHCS BXKE BijI
BHUKOHAHHS JIOTOBOPY, YKJIaJIeHOTO HHUM, a/JIBOKATCHKHM
610po ab0 aABOKaTCHKUM 00’ € THAHHIM. 3a00POHIETHCS
yKJIaJaTd JOTOBIp MpO HaJaHHS IMPaBOBOI JIOTIOMOTH
1 B pa3i KOHQIIIKTY iHTEpeCiB.

OOcTaBuHH, 3a SKHX aJBOKaT 3000B’s3aHU BigMoO-
BUTHCS BiJl MIPUHAHSITTS TOPYYCHHs HA HAIaHHS TIPaBO-
BO1 JoriomMor#, niepeadadeHi i1 [IpaBunamMu aiBoKaTchKoi
eTHKH. 30KpeMa, aJBOKAT, KOJIM MpUHAMAE JOPYUYCHHS,
TIOBHHEH 3BYKUTH BJIACHI MOMIIMBOCTI IOJI0 HOTO BUKO-
HaHHS, BiH 3000B’s13aHUI BIAMOBUTHCS BiJl PUHHATTS
JOPYYEHHS, SIKIIO € OOIPYHTOBAHI MiJCTaBU BBaXKaTH,
mo He Oyne JOTPUMAaHO MPUHIMIYY KOMIIETEHTHOCTI
Ta noopocosicTHOcTi (4. 17 TlpaBun). BiamosigHo 1o
4. 3 ct. 18 IIpaBui, KoM aJBOKAT JiiJie BACHOBKY TPO
BIJICYTHICTh ()aKTHUHUX Ta TPABOBUX ITiJICTAB JJIs1 BUKO-
HaHHS JIOpYYCHHS, BIH 3000B’s13aHUH TIOBIIOMUTH TIPO
IIe KITI€HTa i Y3TOIUTH 3 HUM 3MiHY 3MICTY TOpYJICHHS,
IO BiINOBiAaB OM TOMY TilIOTETHUYHOMY pPE3YJbTaTy,
SIKMH MO>e OyTH JOCSATHYTHUH 3T1THO 13 YMHHUM 3aKOHO-
JIaBCTBOM, 200 BIIMOBHUTHUCS BiJ IPUHHATTS 1OPYUYEHHS.
HeoOxigno Bpaxysatu it nojgoxxenHs ct. 41 [Ipasun, ae
BKa3y€ThCs HA HEMIPUITYCTHMICTh HEOOTPYHTOBAHOI Bifl-
MOBH BiJ IPUUHATTS Ha cebe 3aXWCTy B pa3i HalaHHS
0e30IUTaTHOT TIPAaBOBOI JOTIOMOTH.

Hes3Bakatoun Ha 3aKOHOIABYO 3aKPIIIEHY HOPMY
PO Te, 10 BiIMOBJIATUCS BiJl HAJIaHHS TIPABOBOI JI0TI0-
MOTH 3a00pOHSIETHCS, KpPIM BHUMAJKIB, YCTaHOBICHUX
3aKOHOM, Y TIOJIOKEHHSIX YHHHOTO 3aKkoHY Ykpainu «IIpo
aJIBOKaTypy Ta aABOKATChKY JisJIbHICTHY» BiZICYTHS 4iTKa
polenypa po3ipBaHHs JOrOBOPY MPO HaJaHHS IPaBoO-
BO1 jortoMoru. Tak, B yxe 3raayBaHiid 4. 2 cT. 29 3akoHy
nepeadadeHo, 1o A0TOBIp PO HATAHHS MPABOBOT JI0TIO-
MOTH MOYKE OyTH JOCTPOKOBO IIPUITHHEHHUH 32 B3aEMHOIO
3roZI0K0 CTOPiH 200 PO3ipBaHU HA BUMOT'Y OJIHIET 31 CTO-
piH Ha yMOBax, nepeadadeHnx 1oropopoM. Lle muranus
JIOCUTH JIETalbHO BperyinboBaHo B [IpaBuiax aaBokart-
cbKoOi eTuku (cT. ¢T. 31-36). TyT BapTO 3BEpHYTHU yBary
HAa Te, 10 3aXUCHUK Y KPUMIHAIBHOMY CYIOYMHCTBI Ma€
MpaBO BiIMOBHMTHCS BiJl BUKOHAHHS CBOIX OOOB’SI3KiB
JIMIIIe Ha TijcraBax, nepeabadeHux 4. 4 cr. 47 Kpu-
MIHAJIBHOTO TpolecyanbHoro kojekcy (mami — KIIK)
VYkpainu. [Ipo mepenik mijcras, yepe3 siki aJlBOKAT Mir
JIOCTPOKOBO PO3ipBaTH JOTOBIp 13 KIIEHTOM, HIIIOCS
B CT. 33 monepeansoi pemaknii YnHHUX choronHi IIpa-
BHUJI aJBOKarchkoi eTuku. Kpim Toro, miei x crartero
3aKpIIUIIOBABCs 00OB’A30K aJBOKATa MOMEPEIUTH PO
Lle KJIIEHTa TPOTATOM PO3YMHOTO 4acy, HOSCHUTH HoMy
MIPUYIHHU PO3IPBAHHS JIOTOBOPY, IIEPECBITIUTHC B TOMY,
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0 BOHM OO0 €KTHBHO a00 Cy0’€KTHBHO, BHUXOISIYN
3 Mo3uMlii KIi€HTa, HE MOXYTb OyTH YCYHEHi, BKUTU
PO3YMHO HEOOXiTHHX 3aXOMiB JAJS 3aXUCTy 3aKOHHHUX
iHTepeciB kimieHTa. Taka MO3UINS 3aKOHOJABIS JiaBalia
MOXKITUBICTB MTOTOMUTHCS 13 TBepIKeHHAM M. Kparenko,
IO «JUTSA BITHOCHH i3 HaIaHHS IOPHIMYHOI JOIOMOTH
xapakTepHa (iayniapHicTh 0COOIMBOTO POIY — HECUME-
TpudHay [28, c. 9]. Xoda Takuii cCTaH peueH 1 BkasyBaB Ha
BIJICTYII 3aKOHOJIABIISI BiJl IPUHITUITY IOPUINYHOT PiBHO-
CT1 yYaCHHKIB ITUBUIBHUX NPaBOBiTHOCHH (CT. 1 [{uBinb-
Horo kozekcy (mam — LK) Vkpainu ), mpote «He BapTo
3a0yBaTy, 110 JOBIPUTENh Y BIJHOCHMHAX 3 a/JBOKATOM
€ 3aB1JIOMO OUTBII CTA0KOI0 CTOPOHOIO, SIKa YacTo Tepe-
OyBae B CKJIaJIHIN KUTTEBIN cutyauii. ToMy 3anuiieHHs
aJIBOKaTOM CBOTO [IOBIPHUTENS HE MOBHHHO 3alIeKaTh
CyTO Bij BOJI 1 OakaHHs ajgBokarta» [29, c. 29]. Bee ne
CBIJIYUTH MPO CYTTEBY TEpeBary MornepeHbol pelaKilii
cT. 33 IIpaBui1, KOO BU3HAYABCS MOPSIOK OTHOCTOPOH-
HBOTO PO3iIpBaHHS aJBOKATOM JOTOBOPY PO HaTaHHS
IIPaBOBOI JOIIOMOTH.

Bapto 3ayBaxkuTH, 110 nepernik 3a00poH, nependa-
yeHud y 4. 2 cT. 21 3akony Ykpainu «IIpo anBoxarypy
Ta aJBOKATCHKY TIsUTBHICTEY, HE € BAYCPITHUM, OCKIJTBKH
SIK HOpMaMu 3aKoHY (30KpeMa, 010 TOTPUMaHHS aJBo-
KaTOM BHUMOT HECYMICHOCTI), Tak i [IpaBuiiamu ajaBokar-
cbkoi etukd (cT. 19, 4. 2 c1. 24, cT. 25, c1. 60 TOMIO)
nepeabdadeHi i iHIII 0OMeKeHHS B mpodeciifHil TisiThb-

HOCTI aznBokara. KpiMm Toro, amBokaT, Koiu HaOyBae
IHIUBITYaIBLHOTO MPABOBOTO CTATYCy, 30KpeMa i 4ac
peanizariii npouecyanbHoi GOpMHU BIACHOT MisTIBHOCTI,
3000B’s13aHU#, KPIM BHIIIE3a3HAYCHUX 3a00pPOH, JIOTPH-
MyBaTUCS W THX, SIKi TiependadeHi B MPoIecyaTbHOMY
3aKOHO/aBCTBI.

BucHoBku. OpmHHM i3 CTPYKTypHUX €IEMEHTIB
IPaBOBOTO CTAaTycy aJBOKaTra € 3a00pOHM IIOA0 HOTro
npodeciiiHoi AisIBHOCTI, AKi MO CYTi € HEraTUBHUMH
JOTIOBHEHHSMH /10 podeciitHuX 000B’s3KiB, CIPSMO-
BaHMMHU Ha 3aXMCT IHTEPECIB KIIEHTA BiJ MOXXIMBHUX
3IIOBXKUBAHB 13 00Ky agBokarta. [lepernik Takux 3a60poH
3aKpituieHnid Hacammepen y 4. 2 cT. 21 3akoHy Ykpa-
fan «[Ipo amBoKaTypy Ta aABOKAaTCBHKY MisIIBHICTHY.
Takuii mepenik He € BHUYEPITHHM, OCKUIBKH SK HOP-
MaMu 3aKoHy (30Kpema, 1010 JOTPUMAaHHS aBOKATOM
BUMOT HECYMICHOCTI), Tak i IIpaBuiaMu aaBOKaTCHKOT
etuku (ctT. 19, u. 2 c1. 24, ct. 25, cT. 60 TOIIO) MEepen-
OaueHi ¥ iH1I1 oOMexeHHs B npodeciiiHiil AisIbHOCTI
aJIBOKaTa.

BincyTHICTh HAJEKHOTO IPABOBOTO PETYIIOBAHHS
Ta MPaKTHKH JOTPUMaHHS 3a00poH y TpodeciitHii
JUSUTBHOCT1 aJIBOKaTa CIIPUYUHSE 3JIOBKUBAaHHS 3 OOKY
HEOOPOCOBICHUX 0Ci0, SIKI OTpHMaNu TakWil cTaTyc,
THM CaMHM He 3a0e3redye HaJe)KHOTO 3aXUCTy MpaB
1 cBoOOA 0Ci0, K1 3BEpHYNIHUCS 10 aJBOKaTa Mo mpode-
CiifHy MpaBHUYY JHOTIOMOTY.
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