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BCTYN

Lle BugaHHsa mMano BuinTu Wwe y 2005 poui, ane B cuny neBHUx obcTa-
BMH BOHO TaK i He nobaynno cBiT. BOHO NPUCBAYEHO IHCTUTYTY KOHCTUTY-
LiMHOI IOCTULIT, IKMI € 0OCepAsSM OPraHiYHOro KOHCTUTYLiOHANi3MY.

3 LUMX NPUYMH TaKa HE3BMYHA CTPYKTYpa MOHorpadii, ika CKNafaeTbes
3 YKpaiHOMOBHOI Ta aHIIOMOBHOI YaCTWH. [leplua YacTuHa TeKCTy — Le SK
6aratowaposuit GOTOKAAP CTaHYy PO3BUTKY AOKTPUHU KOHCTUTYLIMHOI tOC-
TMuii B YKpaiHi Ha 2005 pik, B gIKilt 3HANLWNO BMUCBITNEHHS MiACYMKIB MOEI
KaHAMAATCbKOI ancepTauii. OKpiM AesaKuX NpUMITOK S He BHOCKB NPaBOK Y
nepLi Tpu po3ainu MoHorpadii.

[lpyra yacTvHa TekcTy - ue AOCNiAKEeHHS npobneM KOHCTUTYLiMHOI
toCcTMLiT YKpaiHM cTaHOM Ha KiHeub 2019 poky uu, SKILo KoMycb nogoba-
€TbCSA rAPMOHig, TO CTaHOM Ha noyaTok 2020 poky. TyT po3miweHi pesynb-
TaTWU OOCNIAKEHHS Yy paMKaxX MiXHApOAHOrO NPOEKTY, KU NPOBOAMBCS
BapwascbkuM yHiBepcuTeToM, MNonblua, 419 NpeacTaBHMKIB akafeMivyHOoro
cepefoBuMLLA MNOCTPAASHCbKMX KPaiH Ta MOi AOCNIAXKEHHS WOAO 3anpoBa-
[XKEHHS KOHCTUTYLIMHOI CKapru.

Tema poboTH rocTpa, OCKiINbKM KOHCTUTYLiMHA OCTULIA SK ocepas
KOHCTUTYLLIOHaNi3My € 06EKTOM NOCTIMHOI KPUTUKM Ta aTak 3 BOKy KOHcep-
BATMBHOIO HaNpsIMy YKPaiHCbKOT IOpUANYHOI Hayku. Lia amnckycia € posoni
6aHaNbHO (X04a i FOCTPOIO TEX) Y CBITOBIM AOKTPUHI KOHCTUTYLLIOHANI3MyY
MK NPUXUIbHUKAMU CyBepeHITeTy (BEpXOBEHCTBA) Nap/aaMeHTy Ta pu-
CTOKpaTi€to (BNafok Cyaais, aKi MOXYTb BU3HABATV HEYUHHUMM 3aKOHU).
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Y CBili Yac, S y NepLIonoyYaTkoBOMY BapiaHTi, NepLInii pO34in KaHaAMAAT-
CbKOI AucepTaLlii NPUCBATUB NUTAHHAM CTAHOBNEHHS KOHCTUTYLLIMHOI HOCTH-
Lii Y KOHTEKCTI KOHCTUTYLLIOHANI3My, ane AOCNIAXKEHHS LbOro NUTAHHS Npu-
MLWNOCA NepeHecTV BXe Ha AOKTOPCbKY AMcepTauito. ToMy neplumnin posgain
BMILLIOB [ELLL0 CXONACTUYHMM, OAHAK, SIK S CMOLIBAOCh, BiH HE BTPATWB CBOEI
3MiCTOBHOCTI, OCKifibkM Lie Ha 3nami 1990/2000-x pokis g po3rnsaaas came
KOHLENT KOHCTUTYLIMHOT FOCTULLIT, @ HE KOHTPO/IbHO-HAMMAA0BOI BNaau (K TO
ToAi 6yno MOAHO), CyAOBOIO KOHCTUTYLIMHOMO KOHTPOO (LLO Mano TAricTb
i3 paasHCbKOI TpaaumLii NpaBa) YM KOHCTUTYLIAHOT OpUCAMKLT (Lo 6yno yum-
CTO NEriCTCbKUM NPOYMTAHHAM MpobneMaTukm). Takox KOHCTUTYLiMHA toC-
TULIS 3aBXAM MHOK PO3MMSAAETLCSA Y KOHTEKCTI CamMe MpaBOBOr0 3axMCTy
KOHCTUTYLT, @ He ii NpaBoBOi 0XOpOHW. Lle moB413aHo i3 npuponoto cycninb-
HO-MONITUYHMX NPOLECIB, WO BUHUKAKOTb 3i CNPOTUBY AMKTATYPI, OCKINbKK
KOHCTUTYLiT € nopomkeHHaM pesontouii (AHrnia, CLUA, ®paHuis, TpeTta xBuns
[eMoKpaTu3auii, ika posnoynHanacs y [isaeHHin €8poni TpaH3UTOM yepes
KpaiHu J1aTMHCbKOI AMEpUKM 3aKiHUMNACa HA KOKCAMUTOBUX PEBOOLLISIX»
nocrcouianictmyHmx KpaiH CxigHoi €sponu). Cnifg BiA3HAUMUTH, WO YKPaiH-
CbKa MOAENb KOHCTUTYLIMHOI 0CTULT BKIOYAE B cebe 1 agMiHICTpaTUBHI
Cyau, SKi po3rnaAaloTb NO30BM NPUBATHMX OCIO MpOTM OpraHiB nmybniyHoi
Bnaau. I3 3anpoBamKeHHAIM KOHCTUTYLLIMHOT CKapru Le NiACUAKETLCS 1 TUM,
WO B SAAKOCTi KPUTEPID NPUMAHATHOCTI KOHCTUTYLLIMHOT CKapri BMCTYNaE BU-
yepnaHHs iHLWKMX 3aC00iB PUANYHOTO 3aXMUCTY.

Mepwi Tpu po3pinu poboTH 3aranoM € aHaNi30M YKPATHCbKOI AOK-
TPUHU KOHCTUTYLLIMHOI OCTULIT CTaHOM Ha KiHeub 2005 poky. 3 Tux nip
HeICTOTHO 3MIHWMANCS NOMNAAM YKPATHCbKMX HAYKOBLIB Ha MpUpPOAy opu-
AndHmx akTiB KoHctutyuiiHoro Cyay YKpaiHu, Woao SKUX iCHYHTb AesiKi
cTepeoTMnu. HamnowupeHiwi cTepeoTmnu € B paMKax AOKTPUHMU Cyno-
BOI0 KOHCTUTYLIIMHOrO KOHTPOJIO, X04a aHriicbke noHaTTa judicial/con-
stitutional review BouYeBWAb MA€E iHWMIA KOHTEKCT i KOHOTALii, NOBA3aHi
CaMe i3 NepeBipKo KOHCTUTYLLIMHOCTI MPaBOBMX aKTiB OpraHie nybniyHoi
BflaiM Ta 0COBNMBOCTAMM iHiLiIOBAHHSA Li€i npoueaypu. Tunoea nomMunka
H6araTboX HAYKOBLLB, AKi AOCNIAXKYOTb KOHCTUTYLIAHI SBMLLA i NpouecH, €
iXHIM aHani3 Yyepes NOTOYHE 3aKOHOAABCTBO. XO4a CMPABXKHIM KOHCTUTYLLI-
OHanicT BCE MAE aHaNi3yBaTu Yepes Npu3My KOHCTUTYLIMHUX LiIHHOCTEN i
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NPUMHLMNIB i 3a TaKUX CTAaHAAPTIB MOMOXEHHS 3aKOHOAABYMX AKTIB MOMY
He MOXyTb 34aBaTncs O6e3yMOBHMM aBTOpPUTETOM — BiH ix B3arani byae
niaoaBaTM KPUTUYHOMY aHanisy i JaBaTMMe iHTepnpeTalii caMe KOHCTU-
TYLiIMHUM MONOXEHHAM CaMe TaKUM YMHOM, o6 BOHM Bynu npuaatHi ons
NPAaKTUYHOrO BTINEHHA Y XMUTTA. Take aBTOHOMHE TNIYMAYeHHS KOHCTUTYLi
€ 33CafHMYMM CTAHAAPTOM 4K A9 3aKOHOAABLS, TaK i KOHCTUTYLLIMHOIO
cynni. BoHo € nobpmM 3anobixKHUKOM KOHCTUTYLiNMHIT eHTponii, To6To cu-
TyauifaiM, KOIM MHOXAaTbCS NPABOBI aKT, SIKi CynepeynMBo pO3BA3YHOTb CO-
LianbHO 3HavyLWi chepu NpaBOBiAHOCKH.

KoHcTutyuiinmii Cyn YkpaiHu 6yB 3anpoBafkeHWid y pe3ynbtati cy-
nepeynnBux npouecis. Ha CTaHOBNEHHS KOHCTUTYLIMHOT OCTULIi B YKpa-
iHi BNAMHYB AOCBiA i1 dOpMyBaHHS y nepiof [0 NPUAHATTS KOoHCTUTYLIT
Ykpainu 1996 poky. Anxe nepwui fonosa KoHctutyuinHoro Cyay JleoHin
HO3bkoB y uepBHi 1992 poky 6yB NpU3HAYEHUIt HA NOCay, OLHAK B 3BA3KY
i3 NONITUYHOK OBCTPYKLIiE CKNAA OpraHy KOHCTUTYLIMHOI HOCTULIT TaK i
He 6yB cdopMoBaHuit BepxosHoto Papnoto ao rioro cmepti y 6epesHi 1995
poky. CBOK ponb BifirpaB KOHMNIKT AOKTPUH KOHCTUTYLLIOHANi3My Ta Bep-
XOBEHCTBA MapnaMeHTY, Ha WO BMIMHYO TaKOX PO3MOAIN MNOMITUYHUX CUA
y NapnameHTi.

Hani nopspg i3 neBHWMMU cBOiMM 3000yTKaMu KoHCTUTYLiMHMIA Cya no-
CTaBaB YM He Ha MpipBi BNACHOI AEMOKPATUYHOI NeriTMMHOCTI. MoxHa 3
LbOro NpuBOAY 3rafati LOBOMI AMBHI PilLEHHS Y CpaBax Npo 3BOPOTHY
Lit0 3aKoHy, npo «1+1=1 (TpeTiit Npe3naeHTCbKMI CTPOK)», N0 COLiaNbHUM
cnpasamu 2012/13 pokiB, Npo YeproBy HaCTyMHY CeCito, He3akoHHe 36ara-
YeHHS$, He3aNexXHUX perynsTopis.

KpUTUYHE CNPUIAHATTS KOHCTUTYLIMHOI tocTuuii B KoHcTuTyuii Ykpa-
iHi 1996 p. uinkoM penbepHO NPOSBMNOCS Yy CYTTEBOMY Ypi3aHHi yHiBep-
CaNbHOT KOHTWMHEHTaNbHOI Mogeni, fika 6yna BM3HaAyeHa Yy 3aKOHi Mpo
KoHctutyuiiiuin Cya Ykpainm 1992 p. MNepwi piweHHs KOHCTUTYLIMHWIA
Cyn, po3noyas yxBantoBatu anwe y 1997 p. HactopoxeHe BigHOWEHHS A0
KoHcTtuTyuiiHoro Cyay Takox 3yMOBNKETLCS OUCKYCIER LWOAO MOX/MBOMO
nocsiraHHa Ha npeporatuen BepxoBHOi Pagu — ykpaiHCbKOro napnaMeHTy.
Xo4a HacnpaBAi KOHCTUTYLLIAHA FOCTULLIA K e1eMEHT KOHCTUTYLiOHaNi3aMy
€ 3anob6iXHMKOM y3ypnauii Bnaau 1a adekTiB napnaMeHTCbKOoi 6inblwocTi.
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3 iHWoro 60Ky, NpY HaNEXHUX rapaHTIAX HE3aNEXHOCTI KOHCTUTYLiMHA tC-
TULIA MOXe 3aXMCTU NapfaMeHT Bif NocsaraHb BUKOHABYOI BNaau B 0cobi
MNpe3unpeHTa i KabiHeTy MiHicTpiB, TUM BinbLue, WO BOHW BONOAIOTb PiHAH-
COBMMM pecypcamMu Ta B MatTb Yy CBOEMY PO3MOPSAXKEHHI apMmito, cnew-
CNyX6M i noniuito, gKi MaoTb NiANAraTU LMBINIBHOMY KOHTPOJIHO.

MNepwa yactMHa MoHorpadii Binobpakae NeBHO MipOH MOCTKOMOHI-
ANbHUI XapakTep YKPAiHCbKOI HayKW, WO dparMeHTapHO MpOSBASETHCS i
CbOrogHi. Amxe oepenbHow 633010 NepeBaXxHO CAyXuaa poCiMnCbKOMOB-
Ha niTepaTtypa, TO6TO KOAUWHbLOI MeTpononii YkpaiHu. Cnig, 3a3HaumnTH, Wo
CBIT QHITOMOBHOI NiTEpaTypu CTaB PO3KPUBATUCA A1 YKPATHCbKUX BYEHUX
3aBASAKM BiAKPUTUX mkepen 6araTbox XXypHaniB B efIeKTPOHHOMY BMAAHHI,
AKi Ny6nikyoTbCa Ha 0diLiMHMX CalTax YHiBepCUTETIB UM HaykoBux y CLUA,
CnonyyeHoro KoponiscTtsa, Himeuunnu, ITanii, Yexii, CnoBau4mHu Ta iHWKMX
KpaiH, @ TaKOX 3aBAAKM nibepanizauii Bi3oBOro pexmmy y 6aratbox Kpai-
Hax cBiTYy. Mu oTpuManu AocTyn Ao Hoeoro BcecBiTy HaykoBoi iHdopMaLii,
O A03BOMSIE HAM 3MiHIOBATM MiIAXOAM Y HAYKOBUX OOCTIAXKEHHAX, 3Bi/b-
HMBWMK MOro BiA HaaMipHoro ¢opmaniamy, CX0NacTUKW, HAAABLWK MOMY
6inblW NOASHOMO | MKAMCLMMNNIHAPHOIO XapakTepy, Wo nuwe 36aravye
IHCTPYMEHTapiN OpUANYHOI HayKu. [TOCTKONOHIaNbHMI XapakTep Hayku
NONAra€e y nepeHeceHHi Ta BiATBOPEHHI ifen Ta NpakTUK AiSNbHOCTI ny-
61i4HOT BNaaM KOMMLIHBOI METPOMONIii IK PO3YMHOI0 06rpyHTYBaHHS KOH-
CTUTYLIMHMX MpaBun, npoueayp Ta iHCTUTYLiN. Xoya TyT kpawe 6u nbatu
NpO HaLiOHAaNbHY iAEHTUYHICTb Ta BM3HAYEHHS KOHCTUTYLIMHOT Tpaauuii
YKpaiHu y KOHTEKCTi npouecis rnobanisaii, 30kpemMa 3axucTy npas -
[OVHUW, NOLWMPEHHS Ta BTIZIEHHS i4eM KOHCTUTYLIOHANi3My, BEPXOBEHCTBA
npaBa Ta IHCTUTYLLIMHOI CNPOMOXHOCTI [epXaBMu.

3BiCHO, WO Yy MAaTpuLi TaKMX BiAHOCMH OOBOAI MOMOAOMY iHCTUTYTY
KOHCTUTYLiIMHOT t0CTULIT AiaTM cknagHo. TyT € we BMMip foOpoYecHOCTI
Ta MOpPAsbHOI LiNiCHOCTI KOHCTUTYLIMHMX CYLAiB, AKi 61 BynnM CNpoMOXHi
peanbHoO Ta AIEBO BiACTOKOBATU LHHOCTI KOHCTUTYLLIOHANI3My — NIOACHKY
rifHicTb, CBOGOAY, PiBHICTb, BEPXOBEHCTBO NpaBa. Lie BNupaeTbcs y rapaHTii
He3anexXHOCTi KOHCTUTYLiIMHUX CyaAaiB. MexaHi3M aucumnaiHapHoi Bigno-
Bi4aNbHOCTI KOHCTUTYLiIMHMX CYAAIB MA€E BiANOBiAAaTM BUCOKMM CTaHAap-
TaM Ha/ieXHoi NpaBoBOi NpoLeaypu, nepeabdayvyBaHOCTi, BU3HAYEHOCTi, 00-
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IPYHTOBAHOCTI Ta IHWWMM KOMMOHEHTaM BEPXOBEHCTBa npaga. BiH He Mae
aTaKyBaTW aBTOPUTET KOHCTUTYLLIMHOT HOCTULiT, @ MaE ByTW CNpsIMOBaHUM
Ha MOro 3axmCT. A npu 3afisiHHI iIHCTPYMEHTIB BiANOBIAANbHOCTI, Taki MalOTb
6yTV 06r'pyHTOBAHMMM, CyALi HE MOBMHHI MOCTYNATK K CaMorybLi KOHCTU-
TYLIMHOT 1OCTULIT, @ NiKAYBaTMCA NPO ii aBTOPUTET Y CyCNiNbCTBI Hacamne-
pen yepes pilleHHAMU, SKMMMU 3aXMLLAKOTLCS NPaBa NHOANHU.

[apaHTii HeQOTOPKAHHOCTI KOHCTUTYLIMHOMO CyAAi MalTb Bax/MBe
3HaYeHHs ANg iHTepnpeTauii KOHCTUTYLIT Ta YTBEPAXKEHHS LiHHOCTEeN KOH-
cTuTyuioHanismy. [opspa, i3 3rafaHnM BXXe aBTOHOMHMM TIYMAYeHHSIM KOH-
CTUTYLIi BXX/IMBUM € OOAEPXKAHHA CTaHAAPTIB LiNICHOrO Ta y3rooXKeHoro
TNYMayeHHs KOHCTUTYLii. OaHaK BUpILLANbHUM € BONOAIHHS IHCTPYMEHTA-
MW TaKOTO TIyMa4yeHHs KOHCTUTYLIT, ike 3abe3neyvye eeKTUBHUIA | Ji€BUI
3aXMUCT OCHOBOMOMOXHMX LIHHOCTEN KOHCTUTYLLIOHANi3My Ta NiexaTb B OC-
HOBI OpraHisauii cy4acHOT AepXKaBHOCTI.

[pyra yactMHa poboTM NpUCBAYEHA aHANI30BI MiCUS KOHCTUTYLIMHOI
FOCTULLIT cepepn KOHCTUTYLIMHUX IHCTUTYTIB, e AAaHO aHANI3 IHCTUTYLiOHaNb-
HUX Oxepen Ta nepebiry Kpu3 KOHCTUTYUiMHOI toctuuii 2005-2006, 2010
Ta 2018 pokiB. OcKinbkM 0fHMM i3 3aC06iB MOA0NAHHS IHCTUTYLLiOHANBbHUX
[Xepen Kpu3 KOHCTUTYLIMHOT 0CTULIT po3rngaaBcs 3aKOH Npo BHECEHHS
3MiH po KoHcTuTyuii YkpaiHu y yactmHi npasocyans Big 2 yepsHsa 2016 p.i
KM HabpaB YMHHOCTI 30 BepecHs LbOro X PoKy, pO3KpUBAKTLCS CoLiab-
Hi, MONITUYHI, EKOHOMIYHI Ta MDKHAPOAHI YNHHMKM LMX npoueciB. KOHCTK-
TyLiMHa IOCTULIS € IHCTUTYTOM, Yepes KMt GOPMYIOTLCA Ta BiATBOPIOKOTHCS
npasuna i npouesypu 3axXmMCTy OCHOBOMONOXHUX LLIHHOCTEN, LWOAO0 SKMUX
iCHYE KOHCEHCYC Y CycninbCTBi. TakMi KOHCEHCYC 3abe3nevyeTbcs yepes
[EeMOKPATUYHUIM ANCKYPC, SKUIA PO3YMIETLHCS HE NULLE SK TAYMaYeHHs Tek-
CTiB, ane i po3yMiHHS COLiaNbHOro KOHTEKCTY, NOTpebn BUpILLEHHS NeBHOI
CUTYaLii Y1 LOCATHEHHS 3roaM LWOAO0 NEBHUX KOHCTUTYLIMHUX SBULY, | Mpo-
ueciB. TakuM YMHOM, MOBa MAe Npo Te, WO, A0 NPUKNAZY, KOHCTUTYLIMHUA
NPUHLUMM NPABOBOT AEPXKaBM € HE NnLLe AeKNapaLi€to Y KOHCTUTYLiIMHOMY
TEKCTi, LeM NPUHUMN HAKNALAE KOHKPETHI 060BYI3KM Ha HOCIiB BRagHMX
NMOBHOBAXEHb, PilIEHHS AKMX MAKTb BiAMOBIAATM MEBHWMM MiHIMaNbHUM
CTaHAaApTaM, 3aCHOBAHMX HA BEPXOBEHCTBI MpaBa, MOBarv A0 JIOACHKOI
rigHoCTi, cBo60AM Ta piBHOCTI. Taki LiNbOBi YCTAHOBKM 3MiLLyOTb aKLEHTH
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Yy PO3YMiHHi poni KOHCTUTYLIMHOI KOCTMLIT Y Cyd4acHOMY CycninbCTei Ta ii
3HAYeHH$ B YTBEPOXEHHI LLiHHOCTEN KOHCTUTYLLiOHANi3My.
3anpoBafKeHHs KOHCTUTYLIMHOI ckapru B YKpaiHi cynpoBoOAXyBa-
nocs i3 3Ha4HMMKU nNpobnemamu. 3akoH npo KoHcTutyuiHuin Cyn YkpaiHm
1992 p. nepenbavas Len topuandHmii 3acib 3axucty npas ntoauHu. OfHak
Konctutyuia Ykpainu y pegakuii 1996 p. Buknumna Moro i3 cucteMu opm-
[MYHOrO 3aXMCTY, 3aMiCTb LbOro iCHyBaB Maniatue y BUrnsai odiuinHoro
TnyMaveHHs KOHCTUTYLIT | 3aKOHIB YKpaiHu, 3 npuBoay 4oro Ao KoHCTuTy-
uiriHoro Cyny MOrnu 3BepHyTUCS i NpMBATHI 0cobu. KoHCTUTYLiMHA ckapra
6yna 3anpoBanxeHa 3MiHaMu 0o KoHctuTyuii Big 2 yepsHsa 2016 p, ane i
TOMY YnHMBCS onip. 13 nunHs 2017 p. 6yB yxBaneHui Ta 3 ceprHs Toro x
poKy Habyna YMHHOCTI HOBa pepakuis 3akoHy npo KoHctutyuinHui Cya,
ofHak cam KoHctutyuirHuin Cyn Bcyneped 3acagm npamoi aii KoHctutyuii
Ta 000B%I3KYy 3aXMLLATU OCHOBOMO/IOXHI MpaBa, He PO3rNAAAB KOHCTUTY-
LiMHI ckapru [0 yxBaneHHs BnacHoro Pernamenty 22 notoro 2018 p. Le
CBiZYMNO NPO peasnbHe CTaBNEHHS L0 3aXMCTy Npas NoAMHK 3 BOKy Binb-
LIOCTi CyAAiB Ta PiBHA HOPUANYHOT TEXHIKM KOPUAMYHOI CNINBHOTHK, NPO WO
CBiAYMTb SKiCTb NofaHmnx Ao KoHctutyuinHoro Cyay KOHCTUTYLLIMHUMX CKapT.
Ha MOMeHT 3akiH4YeHHS HanucaHHs ui€i kHurm KoHctuTyuinami Cyn yxBa-
NIUB NNLLE CiM pilleHb 32 HACNiAKaMM pO3rNaay KOHCTUTYLLIMHUX CKapT.
Cama KOHCTUTYUiMHA CKapra BuiLIA AOBOJI AMBHO, OCKiNbKK 9 6u
il He BiAHIC Hi 0O yHiBEpCanbHOI, Hi 4O HOpMaTMBHOI. BoHa € cTaTyTOp-
HO0, OCKifIbKM MpPeAMEeTOM MepeBipKM € KOHCTUTYLIMHICTb 3aKOHY, 3aCTo-
COBAHOro B OCTAaTOYHOMY CYyAOBOMY pilleHHi. Y cTatTi 55.2.6 3akoHy npo
KoHctutyuiinuin cyn, y pepakuii Big 13 nunHa 2017 p. poBoni y CymHiB-
HWIA Cnocib KOHKpeTM3oBaHO nmpunuc ctatTi 151! KoHcTuTyuii Takum ym-
HOM, LLLO Y KOHCTUTYLLiHI CKap3i Ma€e MiCTUTUCS 0BrpyHTYBaHHS TBEPAXKEHD
WOAO HEKOHCTUTYLIMHOCTI 3aKOHY YKpaiHW (MOro oKpemMux MoNIOXKeHb) i3
333HAYEHHSIM TOrO, SIKe 3 rapaHToBaHWX KOHCTUTYLiE NpaB NOAMHM, Ha
LYMKY CKapXHMKa, 3a3HaN0 NOPYLUEHHS BHACTIAOK 3aCTOCYBAHHS 3aKOHY.
Hani, ctatta 77.1.1 uboro 3aKoHy B SKOCTi KpUTEPit0 MPUHRHATHOCTI CKapru
BM3HAE BMYEPMNAHHS BCiX HaLiOHaNbHMX 3aC06iB HPUAMYHOIO 3axucTy. Y
pe3ynbTaTi MaEmMo neplnin posia KoHctutyuiHoro Cyaoy wono posrnsay
KOHCTUTYLLIMHMX CKapr, SKMI LLIIKOM CpaBefnMBO MOXHA OXapaKTepuCTu-

BCTYN 11

3yBaTW SIK HETONEPaHTHe CTaBfieHHs [0 iX po3rnaayl. TyT, y MoHorpadii
OyoyTb BMCNOB/IEHI NEBHI MipKyBaHHA (OPMYNOBAHHA MOMOXEHb B 06-
IPYHTYBAHHS KOHCTUTYLIIMHUX CKapr y K/todi 060BA3KYy 3aXMCTy, 30KpeMa
NpOonOpPLiMHOCTI BTPYYAHHS OEPXKaBM Y NPUBATHY aBTOHOMIIO Ta BUKOHAH-
HS HEKO HEraTUBHMUX i NO3UTUBHMX 0O0B'A3KIB 3aXMCTY NPaB JOAMHMN.

[ymato, wo MoHorpadisa cTaHe y Haro4i Npy NoAanbLUMX AOCAIAXKEH-
HAX CTaHy i NepcneKkTUB PO3BUTKY KOHCTUTYLIMHOT tocTuuii B YkpaiHi. Cno-
[iBaCh, WO HACTYNHI AOCAIAHUKM AiANbHOCTI KOHCTUTYLIMHOI OCTMLiT no-
rMnBNATL pe3ynbTaT MOEI CKPOMHOI HAayKOBOT pO3BiAKM.

Lis npaus Bce X Takn nobaumnna CBiT 3aBASKM NiaTpuMLi Bikmopa Ilo-
2opinka, noktopa, npodecopa nNpaea, 3aCcTynH1Ka aupektopa IHctuTyT fep-
XaBu i npasa iM. B.M. Kopeubkoro HAH Ykpainu, gkuit Ha 3pi3i 1997/98
poKiB po3rneniB y MeHe noTeHuian HaykoBus. [1ns Hac, npeacTaBHUKIB
NepLIoro BUMYCKY HOpUAMYHOIO GakynbTeTy Y)KropoAcbKoro yHiBepcuTeTy,
BEIbMW CKN3HO Byn0 NpobUTUCS Y LUMPOKMIA CBIT OPUAOMYHOT HAayKu. Xouy
BMC/IOBUTU OKpPEMY MOASKY 3a 3ayBaXKEHHS Ta Npono3uuii 40 MOEi npa-
Ui fOpito LllemwyuyeHky, nmpekTopy |[HCTUTYT fepxasu i npasa iM. B.M. Ko-
peubkoro HAH Ykpainu, Bonodumupy Lanoeany, cynni KoHCTUTYLiMHOIO
Cyny Ykpainu y BiacTtaBLi, nokTopy, npodecopy npasa, AHamosnito Konodito,
LLoKTOpY, npodecopy npaea, Bikmopy Onpuwy, LoKTOpy, Npodecopy npaga,
MOiM onoHeHTam Onezy ®@puybkomy, nokTOpy, Nnpodecopy npaea, Mukoni
KopHi€eHKy, KaHAMAATOBI OPUOMYHUX HAyK, npodecopy npasa. Y npoueci
CNiNKyBaHHA Ta 0OMiHOM AyMKaMu g 36araTmBCs, WO AaN0 3MOry Hanucatu
CBOK MNpaLto, 33 WO 9 BASYHUIM AOKTOpaMm, npodecopaM npasa, Muxaiiny
BypomeHncbkomy, Muxaiiny baiimypamosy, Opiro Toduui. Okpema noaska,
MOEMY HayKoBOMY MeHTOpy Tomawesi OneKcukKy, KaHOMAATOBI Hayk, [O-
LEeHTOBI Ta ToBapuwam no Kadeapi Teopii AepxaBu i NpaBa TOAIWHLOIO
3aKkapnaTcbKoro Aep>KaBHOIO YHIBEPCUTETY, KM € Tenep YaCTUHO Y3Kro-

1 3BiT 3 MOHITOpPUHTY Yy AisnbHocTi KoHcTuTtyuiiHoro Cyay YKpaiHu Woao po3rnsay KOHCTU-
TyuiiHux ckapr. MigrotoBneHo 3a niatpumkm Mpoekty USAID «HoBe npasocynas». 2019.
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POACbKOro yHisepcuteTy, AHOpito lonosayy, Bacunto deHHudy Ta lzopro Ma-
3YPKY, 33 rapsiye i NpUcTpacHe CNinkyBaHHS Ta 06MiH AyMKamu.

MopanbWwmM OOCNIAXKEHHAM | AOCATHEHHAM Yy cepi KOHCTUTYLIMHOT
FOCTULIT 3aBASYYI0 TAKOX CMiZIKYBAHHIO Ta 0OMiHY IYMKaMMK 3 OOKTOpaMmu,
npodecopamu npaBa Kpiem bapa6awem, Amumpom benosum, OneHoro
bopucnascokoro, Bacunem Jlemakom, npe3naeHToM HauioHanbHOi akage-
Mii npaBoBuMx Hayk YkpaiHu OnekcaHopom [lempuwunum, CmaHicnaeom
Mozpebusikom, Cmanicnasom Lllesuykom, kKaHanaatamu Hayk OsekcaHopom
BoosiHHikoeum, Cepziem PizHukom, cypaeto KoHctutyuinHoro Cyay YkpaiHu
y BigcTaBui Bonooumupom Kamno. Takox BUC/IOBIHOIO OKpeMY NoAsKY CyAAi
®epnepanbHoro cyny npetensiii CLUA bozdany Dymero Ta LOKTOPY Npaga,
npodecopy Baplascbkoro yHiBepcuteTy JueKy 3an€ecHu 3a CMinKyBaHHA Ta
OOMiH ifeamMu y ranysi KOHCTUTYLIRHOT I0CTULI.

MoHorpadito npuceady. CBiThiKN namaTi Moro apyra lrops Masypka,
SIKOr0 He CTafio PiBHO POKiB TOMY BHACNIAOK BaXKKOi XBOPOOW, kuit 6yB
TanaHOBUTMM HayKoBLEeM Yy chepi Teopii Ta pinocodii npasa, MaB xary oo
XUTTS i ASIKY TBOPUTK | TBOPUTKM Barato i 6araTo.

Mu ntoamn iHTenekTyanbHOI npaui — i NaMaTb NPO HAC 3aNULLAETHCS Y
HaLWWMX KHUIax, B IKMX MU 30CTABASIEMO YACTUHY HALLOi AyLi.

Po3gin |

CUCTEMA TAPAHTIA KOHCTUTYLIAHOTO IARY TA
KOHCTUTYLIWHA IOCTULIA B YKPATHI

1.1. KoHcTuTyLiiHMi nap YKpaiHU: NOHATTA Ta MOro rapaHTii

MpaBoBuii Mopspok y Byab-9KoMy CycninbCcTBi 6a3yeTbcs Ha OCHO-
BOMONOXHMX 3acafax Moro opraHisauii Ta ¢yHKUioHyBaHHS. [lepxaBa gk
NPpOAYKT PO3BUTKY CYCMiNIbHUX IHCTUTYTIB BUCTYNAE MEXAHI3MOM YNOPSAKY-
BAHH$ Ta Bpery/toBaHHS Yepes 3aKOHOAABCTBO, BU3HAYa€ MaricTpanbHi Ha-
NPSIMKK PO3BUTKY CYCNiNbCTBA Yepes NoNITUKY YPAAY, 3AiMCHIOE apBiTpaXKHy,
NpUMKUpPLOBanbHY bYHKLIO Yepe3 npaBocyAas. ToMy BaXIUBUM € 39CyBaH-
HSl MOHATTS KOHCTUTYLIMHOMO Nagay, WO CYXUTb OCHOBOK NPaBOCY6EKTHO-
CTi YY4aCHMKIB KOHCTUTYLLIMHO-NPaBOBUX BiLHOCKH SIK MOrO rapaHTiB.

3rigHo npaBoBoi no3uuii KonctutyuinHoro Cyany Ykpainu y po3aini |
KoHctuTyuii YKpaiHu 3aKpinnatoloTbCs OCHOBKM KOHCTUTYLIMHOMO naay. 30-
KpeMma, BU3HAHHS CTaTyCy YKPaiHCbKOI MOBWM B SIKOCTi AepXaBHOI Biano-
Bifa€ AepXXaBOTBOPYiM poni yKpaiHCbKOT Hawii, SKa iCTOPUYHO NPOXMBAE
Ha TepuTopii YKpaiHW, cknafae abCcontoTHY BinbluicTb ii HaceneHHs i gana
odiuifiHy Ha3By AepxaBiZ. KOHCTUTYLIMHWI naf BUCTYNaEe nepesyMOBOIO
peanisauii yctTaHoBYOi Bnagu, GOPManbHUM BTINEHHAM SKOi € NPUAHATTA
KOHCTUTYLLiT, IKQ € OCHOBHMM 3aKOHOM CYCNiNbCTBA i AepXKaBM Ta BONOLIE
BULLO0 HOPUANYHOLO cunoto. [paBoBe 0OPMAEHHS KOHCTUTYLLIMHOTO nagy

2 PiwenHs KCY Big 14.12.99 p. N2 10-pn/99.
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Y BUMNA4i OCHOBHOIO 3aKOHY — KOHCTUTYLLii 3yMOBIEHO CYCMifIbHOK HEeob-
XiZHICTIO BTINEHHS CUCTEMM IHCTUTYLLIMHUX 3MiH, SiKi 6 06Mexunu cBaBo-
N0 OpraHiB nybnivyHoi BNaamM, BCTAHOBUIIM Ai€BI rapaHTii OCHOBHUX NpaB i
ceobop,. MNpupoaHo, Wo npaBoBe 0HOPMIEHHS KOHCTUTYLIT Ta ii 3MiCT 3y-
MOBJIEHI AEMOKPATUYHUMM TPAOMLIAMMU, CEPES IKMX HAUBAXKMBILLE MicLe
nocifaloTb NapfaMeHTapu3M Ta AEMOKPATUYHI CTPYKTYpa Ta Wini nonituy-
HMX NapTiA. TaKUM YUHOM, KOHCTUTYLIMHUIA Naf OPOPMIIOETLCS LUISIXOM
peanisauii HApO4OM YCTAaHOBYOI BNaau Yyepes iHCTUTYTK 6e3nocepeaHbol i
npeacTaBHULbBKOI A4EMOKPATIi, WO BTINIHOE BONEBUSBNEHHS HAPOAY.

3a CBOE CYTTHO KOHCTUTYLIMHUIM Naf CTAaHOBWUTb MEBHUI YCTaneHui
TUM KOHCTUTYLiIMHO-NPAaBOBUX BiIHOCKH i 3@ CBOIM 3MiCTOM Onocepeako-
BYE nepenbdayeHi Ta rapaHToBaHi KOHCTUTYLIIED AepyKaBHUIA | CyCcninbHUIA
nap, cMcTeMy AEMOKPATUYHOMO YCTPOIO, KOHCTUTYLLIMHO-NPaBOBMI CTaTyC
0cobu Towo®. TobTO KOHCTUTYLiMHWMIA Naj € KapKacoM KOHCTUTYLiMHOI
[lepXXaBHOCTi, BU3HAYAE OCHOBHI HaNpsIMKM OpraHi3aLliinHMX Ta NPaBOBUX
$OpM LiNbHOCTI CYyOEKTIB KOHCTUTYLIMHO-NPAaBOBMX BiHOCKH. Taka cuc-
TEMOYTBOPIOKYA BMACTUBICTb KOHCTUTYLIMHOrO Nafy i BM3HAYA€E SAKOCTI
MOro rapaHTiB K CyOEKTIB KOHCTUTYLIMHOIO Npasa.

CyTHICTb rapaHTiB KOHCTUTYLIMHOIO Nagy MOXHA BUBECTM Yepes 34cy-
BaHHs 3MiCTy NMOHATb “KOHCTUTYLIMHKIA Naa” Ta “KOHCTUTYLIMHI rapaHTii”. 3
Lii€l0 METO HeobXifHO 3BEpPHYTMCA A0 MOPiIBHANBHOrO NPaBO3HABCTBA
(komMnapaTUBICTUKM), 3aCTOCYBAaBLUM OAHOYACHO CUCTEMHUMI, CMHEpPreTUy-
HWW, IHCTUTYLIMHUIA, GOPMANbHO-IOPUANYHUIA METOAM AOCNIAXKEHHS TOLLO.

KaTeropist “KOHCTUTYLiMHKIA NafL” noYana BBOAMTUCS Y HAYKOBUIA 0BIr
y BiTUM3HaHIN nitepatypi y 90-i pp. XX CT. i MOro po3yMiHHS Ha CbOroAHi
BUKJIMKAE YMCNEHHI OMCKYCiT y HaykoBux konax. [lo uboro 4acy 6inblioto
MipOto OnepyBanu MOHATTAMM ‘AepxaBHWI naf’ Ta “‘cycninbHuii nag” Ha
Hawy AyMKy, 6araTCTBO HAayKOBWX AOKTPUH i3 LbOro NpMBOAY NOBA3aHO,
Hacamnepes, i3 NpobaemMoto CniBBiAHOLIEHHS MOMITUYHOIO Ta OPUANYHOIO
B KOHCTUTYL,I.

MNpy xapakTepucTuLi NOHATL AEPXABHOr0 YM CyCMinbHOro naay Ao-
CUTb CKNALHO OXOMWUTKU CUCTEMOYTBOPIOKOYI 3aCaAN KOHCTUTYLIT Ta CTaH co-

3 B..Moropinko (pea.) KoHctutyuiHe npaBo Ykpainu. Kuis: Haykosa aymka, 1999. C. 135
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LiiaflbHOrO peryntoBaHHS, WO BUMNMBAE 3 HUX. 3 iHWOro 6oKy, Takuit niaxin,
OMCTaHLE€0 NEBHOK MipOK CYCMiNbCTBO i AEp)KaBy, LLO B CBOK 4Yepry He
[a€ 3MOTU PO3KPUTU HOPUANYHY, MONITUYHY, EKOHOMIYHY, KY/IbTYPHO-AYXO0B-
HY bYHKLIii KOHCTUTYLIT, HE TOBOPSYM BXe NPO LiNi JiSAbHOCTI y4aCHUKIB
KOHCTUTYLLINHO-NPABOBMX BIAHOCKH. 3MICT OPUANYHOI KOHCTPYKLIi Y. 3 CT.
5 KoHctutywii Ykpainu* Bigobpaxae 3aranbHWid PUHLLMN B3aEMOAIT iHCTU-
TyTiB 6e3nocepenHbOi Ta NpeacTaBHULBKOI AEMOKPATIi MpU BU3HAUYEHHI Ta
NpaBOBOMY 3aXMCTOBI OCHOBOMOIOXHUX LLiHHOCTEN YKPATHCbKOrO CyCninb-
CTBa, TOGTO NpaBOBMIA NOPSAA0K B3AEMOAIT CYCNiNbCTBA i AepKaBy.

3 iHWoro 60Ky, MOHATTS KOHCTUTYLLIMHOIO Nagy BHOCUTb, HA AyMKY B.
YupkiHa, eneMeHTV HEBU3HAYEHOCTi Ta MOX/IMBOCTI HEOLHO3HAYHOIO TAYy-
MaueHHs i AOro BXMBAHHS € NPOBNEMHUM i3 TOUKM 30pY OPUCTIPYAEHLT.
Ha Hawy AyMmKy, Taka HEOAHO3HAYHICTb PO3YMIHHS KOHCTUTYLLIMHOTO nagy
noB93aHa i3 MOro NOAITMYHMM Ta COLLiA/IbBHUM 3MICTOM, CYTHICTb MOro 3BO-
OWTbCA A0 BTiNEHHS NeBHOI Moaeni B3aeMoAii abo iHTerpauii iHCTUTYTIB
CycninbCTBa i AepXaBu. TOMy MOXHa NOroaMTMca 3 aymkoto B. Yupkina, wo
KOHCTUTYLLIN HE MOXe CTBOPIOBATM NEBHWM CYCMiNbHWUI Naf i He MOXHA
pO3rNsSAaTM KOHCTUTYLIMHMI Naf OKpeMmo Bif CTaHy nybniyHoi Bnagu Ta
rPOMAASIHCHKOrO CyCninbCTBa’.

3 pinocodcbko-NpaBoBOi TOYKM 30pY Ta NO3MLLIMA NOPIBHANBHOIO Npa-
BO3HABCTBA CKNAaAHO cHOPMYNIOBaTU AOKTPUHANbHE MOHSATTS KOHCTUTY-
uwirHoro nagy. Tak, 3rigHo 3i ct. 20 OcHoBHoro 3akoHy ®PH 3akoHoaaBCTBO
€ 3B'3aHUM KOHCTUTYLIMHUM NaAoM, yNpasniHHA (YpsSAa 1M aaMiHicTpauis) Ta
npaBocyAAs — 3aKoHOM. OCHOBOMONOXHI ifel Ta MPUHLMNKU HaLiOHANbHOIO
npaBa, TaKUM YMHOM, NieXkaTb B OCHOBI MNO3UTUBHOMO 3aKPiMjeHHs cTaTycy
cybOeKTiB NpaBa, sike MOBMHHO BiAMNOBIAATU BUMOraM piBHOCTI, CNpaBea/iu-
BOCTi, AeMOKpaTii Ta BepxoBeHCTBA npasa. OCKiNbkM HALIOHANbHUI npa-
BOMOPSAOK, B TOMY YMC/I KOHCTUTYLLIMHUIA, FPYHTYETBCS HA CUCTEMI MEBHUX
couianbHMX LiHHOCTEN Ta TPaAMLIN, TO B KOXHIW KpaiHi iCHYE BNacHa, opu-

4 KoHctuTyuis Ykpainu: MpuitHsTa Ha naTiid cecii BepxoBHoi Pagu Ykpaitu. BBPY. 1996.
Ne 25.Cr. 242.

> YupkuH B.E. KoHcTUTYyumOHHOE npaBo: Poccus u 3apybexxHbiit onbiT. Mocksa: 3epuano,
1998.C.130-131.

¢ Tam camo.C. 131
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riHaNbHa CYKYMHICTb KOHCTUTYLLIMHUX HOPM, NPAaKTMKA iX 3aCTOCYBaHHS Ta
peasibHUI CTaH KOHCTUTYLLIMHUX NpaBoBiAHOCKH. BignoBigHo ue Binobpa-
YKAETbCSA Ha IHCTUTYLIMHIMA OCHOBI Ta OpraHisauii cycninbCcTBa i AepXasu y
Pi3HUX KpaiHax CBITY. B 3aneXHOCTI Bif, CNPSIMOBAHOCTI KOHKPETHOI KpaiHu
Ha CMCTEMOLEHTPUCTCHKY (KONEKTUBICTCbKY, COLianiCTMYHyY i T.N.) abo nep-
COHOLLEeHTPUCTCbKY MOZEeNi opraHizaLii cycninbHux i nybaiyHo-BNagHUX iH-
CTUTYTIB POPMYETLCS BNACHA OPUTiHaNbHA CMCTEMA OCHOBOMONOXHMX KOH-
CTUTYLIMHMX 3acag, SKi 3aCHOBaHi Ha BiANOBIAHUX COLiaNbHUX LLIHHOCTAX.
ToMy y KOMNapaTMBHOMY MaHi CKNAAHO FOBOPUTU MPO KOHCTUTYLLIMHWUIA
Nap, a CKopille MOXHa BECTU MOBY NPO KOHCTUTYLLIMHY CUCTEMY.

KOHCTUTYLIMHI cMcTeMM CKNapaoTb OCHOBY HaLiOHaNIbHOro NpaBono-
PSAKY | BOHM BTiNOKTb QYHKLIKO KOHCTUTYLiHOrO npaBa no 3abesnevyex-
HI0 NONITUYHOI iHTerpawuii cycninbCTBa i AepXKaBK, MOCUNIEHHS COLianbHOI
AKTMBHOCTI Ta BiANOBiAANbHOCTI NPMBATHMX OCI6 Ta acouiauiit y 60poTb-
6i 32 MeBHWUI coLiaNbHUIM iHTepec, yNnopsaKOBYHOTb Ta CTabini3yTb CTaH
NpaBOBOi BU3HA4YeHOCTI CyOekTiB mpaBa y npaBoBigHocMHaX. KoHcTuTy-
LifHe npaBo 3abe3nevye 6anaHc iHAMBIAYaNbHUX Ta KONEKTUBHUX iHTEpe-
CiB WNSXOM HOPMATMBHOMO YNOPSAKYBAaHHS NPOLEAyp BUPILLEHHS CnpaB
nybniyHoro (3aranbHoro) 3HayeHHs. B 3anexHocTi Big cTyneHs 3abesne-
YEHOCTi TaKOro iHTepecy KOHCTUTYLiMHA CUCTEMA MOXe HOCUTU MepCoHO-
LLeHTPUCTCbKMIA abo CUCTEMOLEHTPUCTCbKMI xapakTep. MpuHaiMHi ang
KOXHOTO TUMY KOHCTUTYLIMHOI CUCTEMM € XapaKTEPHUM NOEAHAHHA TaKUX
eneMeHTiB: PinocoPcbknX, COLIaNbHO-EKOHOMIYHUX, NONITUYHO-ETUYHMX,
penirinHo-TpaauLIiNHUX BUTOKIB KOHCTUTYLLIMHOMO NpaBa; CTPYKTYpU oxe-
pen KOHCTUTYLIMHOro mpaBa Ta 06CNYroByUYOi ii HOPUOMYHOI TEXHIKM;
NpaBoBOi iIHOPACTPYKTYPU Ta LOPUANYHOTO CTUAO OPUCTiB. KOHCTUTYUIMHE
NpaBO MA€E rOPU30HTANbHY CTPYKTYPY, OCKiNIbKM MOro HOPMU i NPUHLMNK
MPOHM3YIOTb YCIO HALLiOHANbHY NMPaBOBY CUCTeMyY, TOBTO MatoTb NpsMY Aito.
TakuM 4nHOM, 060BI3KOM A1 3aKOHOAABLS € NOAANbLUMIA PO3BUTOK KOH-
CTUTYLIMHMX HOPM i NMpuHLMNIB, @ ¥ cepi ynpaBniHHA Ta npaBocyaas —
yXBaNeHHs 06rpyHTOBaHMX pilleHb Ha OCHOBI (OPManbHOrO 3aKOHY, KM
NMOBWHEH BiAMNOBIAATM BUMOraM CnpaBeaIMBOCTI, PO3YMHOCTI, NPOnopLin-
HOCTi, HENPUNYCTUMOCTi HaAMipHUX 0OMeXeHb OCHOBHMX MpPaB i 310BXMK-
BaHHS CBABOJIEND, A TAKOX €KOHOMIi npoLeayp no Moro peanisawii.
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Asmopcekuli nioxio w000 kaacu@ikauii KOHCMUMyUIGHUX cucmem rpyH-
MyeMbCs Ha Xapakmepucmuuyi 20pU30HMAabHOI CMpPYKmMypu KoHCmumy-
uitiHo20 npasa, 8 SKOMy NoB8UHEH OOMIHy8amu negHuli enemeHm. BionogioHo
00 Ub020 KOHCMUMYUIUHI CUCMEMU MOXHA KAacu@ikysamu 3a 0CHOBHUM
Kpumepiem — KoHCmMumyuiliHo mpaduuiero npasa, a cucmema oxepen
npasa ma ix iHmepnpemauis (MaymMa4yeHHs), G Makox npasosuM CMUseM,
KOHCMumyuiliHoK iHGpacmpykmypow - 8 SIKocmi 0o0amkosux Kpumepiis.

1. KoHCTUTyLiMHA Tpagmuig 3HAXOAMTb CBiMi MPOSIB Yy TaKUX eleMeH-
Tax: 1) npaBoHacTynHOCTI, TOBTO “TArNOCTI” OCHOBHMX MPABOBUX iHCTUTYTIB;
2) CTIRKKUX iICTOPUYHMX, bINOCODCbKMX, peniritHo-eTMYHUX BUTOKax npa-
Ba; 3) YCBiAOMNEHHS Ta BiAHOLWEHHS Ntogen A0 poni Npasa y CycninbCTBi.
[MpaBOHACTYMHICTb BUPAXKAETHCS Y TOMY, O CMCTEMA 3aKOHOLAABCTBA MAE
BiHOCHO CTabiNbHWUI XxapakTep, HOBE 3aKOHOLABCTBO PO3pOoONSETLCS i
NpUINMAETLCA Ha OCHOBI “cTapmx” HopM. Ha aymky K. Ocakee npaBoBa Tpa-
[MLig — Le rMMboKo YKOpiHeHi y CBiLOMOCTI Ntofen Ta icTOpUYHO 3yMoBIie-
He iX BiAHOLEHHS [0 poni npaBa y CyCninbCTBi, NPMPOAI NpaBa Ta NoniT1y-
HOI igeonorii, a TakoX A0 opraHisauii i PyHKLiOHYBaHHS NPaBOBOI CuUCTe-
MW. 30KpeMa, Ha HOPMYBaHHS 3axXifHOT TPaAMLii KOHCTUTYLIMHOrO npasa
BNJIMHYAW ifei BEPXOBEHCTBA OCHOBHWMX MpaB i cBoboA Hap nybniyHow
BN1aA00, NOAIN BNAAM, iCTOTHA pO/b Y CYCMNiNbHOMY CEpefoBULLi HOPUCTIB,
napnameHTapusM, AEeMOKpaATis, CMCTeMa NPaBOBOrO 3aXMCTy KOHCTUTYLi
TowWo. XapaKTepHMMM pUcaMu 3axigHoi TpaaumLii npaBa TakoX € BUMCOKMIA
piBeHb MPABOBOI KYNbTYPW, 3ACHOBAHOT HA NErTUMHUX Ta NYPUTAHCbKUX
NPUHUMMAX, @ TAaKOX NiATPMMKA 3arasbHOro NOHATTS NPaBOBOI AepXKaBMu,
chopmoBaHoi nig BnaMBoM dinocodii npupogHoro npasa.

BiTuM3HAHA KOHCTUTYLiHA TPaaMLis PYHTYETbCS Ha 3abe3neyeHHi
€AHOCTI cycninbCcTBa (COBOPHOCTI) 3 MaricTpanbHUMKU HANPsAMKaMu MOro
PO3BUTKY, FAPMOHIMHOIO NOEAHAHHS KONMEKTUBHMX | IHAMBIAYANbHUX iH-
TepeciB (conigapw3aMy), noBaru rifgHOCTI NOAMHU Ta 3abe3neyvyeHHs CoLi-
aNbHO-EKOHOMIYHOTO, KYIbTYPHO AYXOBHOIO Pi3HOMAHITTS XMUTTS iHAMBIAA.
HacTynHiCTb NpoABASETLCS Y KOHTUHYITETI Ta HANEXHOMY QYHKLIOHYBaHHI
B/J1IaM, X04a CNOCTEPIratoTbCs HEOAHO3HAYHI pilleHHs y nnaHi 3abesne-
YEHHS KOHTUHYITETY.
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3okpema, KoHcmumyuyitiHuli Cyd Ykpainu npu po32/150i cnpasu uj000 ne-
pebysaHHsa Ha nocmy [pe3udeHma YkpaiHu’ euzHag Moxuiugicms 8mpeme
obupamucs Ha nocady enasu depxasu J1. Kydmu, He 38axarodu Ha me, wjo
8iH by8 exe 06paHuli Ha Yt nocady 08iyi. 3 IKUXOCb HE3PO3YMIAUX Npu-
yuH KoHcmumyuyitiHuli Cyd 3acmocysas nonoxeHHs KoHcmumyuii uj000
Henpunycmumocmi 380pOMHOI CUMU 30KOHI8, Xo4a y 0aHOMY 8unadky maka
HOPUOUYHA KOHCMPYKUiS € NPOBNIEMHOI0 3 MOYKU 30py 8EPX08EHCMBA Npa-
8a. 32i0H0 npuHyuUnNie 8epxoeeHcmMaa Npasa iHOUGidy 2apaHmMyemaocs pigHi
npasa Ha 06iliMaHHA nNocad y opaaHax nybaiyHoi 81adu, 30KpemMa i KaH-
oudamam Ha nocm 2nasu Oepxasu. 3 iHWO020 60Ky, YyuHHa KoHcmumyuis
32i0HO 3 4. 3 cm. 103 ma n. 3 po30iny XV [lepexiOHi nonoxeHHs 8U3HaE
HaseHuli cmaH peyel, mobmo nowuptoe YyuHHicme KoHcmumyuii YPCP
1978 p. i3 HacmynHoto pedakuyiero y yacmuHi 3a6opoHu obitimamu lpe3u-
0eHmosi YkpaiHu nocady He binswe 080X cmpokig niopsd. Takum YUHOM,
NPpUHYUN NPasoHacmMynHocmi op2aHoM KOHCMUMYyUitiHoi rcmuuyii 6yno
npoi2HoOpPoB8aHo, a 3aMIHEHO (HOpPMAIbHO-002MAMUYHUMU MIipKYBAHHAMU,
snacmugumMu 0151 padsHCbKOIi Npasosoi 00KMpuUHU.

2. MpaBo aK HaobynoBa CyCninbCTBa XapaKTepU3YETbCS NMEBHOK CUCTe-
MOI0 [Kepen NpaBa, Lo 06YMOBIOE CTPYKTYpY CUCTEMM NPaBa, ika Moxe ByTu
AMBEPCMdIKOBAHO B 3aN€XHOCTI BiA, ii TMNy. Taka amBepcudikaLis obymos-
JIeHa TUM, LLO KOHCTUTYLiiHE NPaBO BOJIOAIE NOPIBHAHO BUCOKUM CTyMEHEM
caMoopraHisauii B cuny ocobnmBocTeit MexaHi3My B3aEMOAi CTaTyTHOro npa-
Ba (3aKOHIB) Ta NpeLeaeHTHOro npasa. Ha caMoopraHisawito KOHCTUTYLIAHOrO
npaBa BMIMBAKTb TAKOX KOHCTUTYLLIMHI 3BMYai, IKi MalOTb BaXK/IMBE 3HAYEHHS
Y NONITUYHIN AiSNBHOCTI Y4aCHUKIB KOHCTUTYLIMHMX MPABOBIAHOCUH.

Mo cyTi cucteMa oxepen npaBa IPYHTYETbCS HA MOro iCTOPUYHMX, di-
NIOCOPCHKO-ETUYHUX, COLiaNbHO-EKOHOMIYHMX BUTOKax. Y cucTeMi couia-
NCTUYHOro NpaBa AOMIHYKOTb, 1K NPaBUIO, MONITUYHO-IAE0NONYHI BUTOKM
npaga, OCKiNIbKM NPaBO PO3MNSAAETLCS B SKOCTI iHCTPYMEHTA NOAITUKK Ta
ineonorii (NO3MTMBHE 3aKpinJieHHs MaHiBHOI i4eonorii Ta He3MiHBaHOI
CUCTEMM LiHHOCTeR). HaBnaku, 3axifHa TpaaumLis KOHCTUTYLLIMHOMO npasa

7 PiwexHs KCY N2 22-pn/2003.
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IPYHTYETbCS HA iAESX BEPXOBEHCTBA NPaBa, KOHTUHYITETY, NPaBOHACTYMHO-
CTi iHCTUTYTiB NYBNiYHOT BNasM, NPUHLMNIB 0OMEXEHOro NpaBiHHSA, AeMO-
KpaTii, BepXOBEHCTBA OCHOBHMX NpaB i cBo60A, ToLO.

Ihrepeno npasa 6a3yemecs Ha (1020 KPUOUYHIL CUNI, KA 3yMOBAEHA
YyuHHicmo npasa. Tobmo OxepesnoM Npasa MOXHA 88aXAMU 8UMOKU 3Mi-
Cmy Npagosux HoOpM, Ki 2apaHmMyomscs 3a 00NOMO20I0 KPUOUYHUX 3aCO-
6is. ToMy OCHOBHUM OxepesioM npasa € nuUcbMosuli AoOKyMeHm, npagosuli
akm. Pazom 3 mum, He 060853k080 Oxepeso npasa mMoxe bymu ogpopmie-
HO y 8U2n190i IK020Cb NUCaHo2o dokymeHmy. CknadHo ygeumu 3euyatd, y38u-
YaeHHs, mpaouuiro y suznsdi nuceMoso2o0 AokymeHmy. He 3aexdu npux-
yunu npasa 3akpinneri y npasosux akmax. Cam 3micm npasosux akmis,
Hacamneped 3aKOHI8, MAaKox 3anexums 8i0 docsicHeHb 00KMPUHU i Oyxe
yacmo ix 3micm 3ymoesieHull pigHeM npasosoi 00KMpPUHU.

Takum 4uHOM, nid OxepesoM Npasa MoXHa po3ymMimu npasosi 3acobu
3a6e3neyeHHs PUOUYHOI CUIU NPABoBUX HOPM y 8idnosidHoCMi 00 ix co-
yiansHoi 3Ha4yuwocmi ma epekmusHocmi 1opuduU4Ho20 3aKpinaeHHs. Had-
6inbWw 00CMOBIPHUM 3aC0O0M 3aKPIiNIEHHS NPABOBUX HOPM Yy POMAHO-2€ep-
MaHcoKili npasosili ciM’i cnymumes HopmamusHo-npasosuli akm. OOHaK
3MiCm HOpMAamMuBHO-NPaso8o20 akmy 3yMoeaeHUl Noaimu4YHUM OUCKYp-
COM, ICMOPUYHOK CNAOWUHOK HAYiOHAbHO20 Npasd, 00rpyHMyBaHHSIM
KOHUenuii 4020 akma y 0oKmpuHi ma MoxJ1usoi nonepedHsoi anpobauii
0KpeMuXx (1020 NOJIoXEHb y Cy008ili npakmuui, o cmae 000amkosuM apay-
MeHMoM-0epenomM Ha npuliHaAmms (1020 NAPAAMEHMOM YU YPSOOM.

lpu su3HayeHHi cucmemu Oxepesn npasa Hacamneped HeobxiOHo 35-
cosysamu, sKi 8uou oxepen € 0CHOBHUMU, a SKi AONOMIMHUMU, Mo6mo
8U3HAYUMU nepsuHHi ma emMopuHHi dxepena npasa. B 3anexHocmi 8i0
CNiBBIOHOWEHHS MiX( Oepenamu Npasa MoXHa 8udinumu maki cucmemu
Oxepen npasa: 1) HOpMamueHy, Ka xapakmepHa 011 pOMAHO-2ePMaH-
CbKOI Npagosoi ciM’i; 2) npeuedeHmHy, XxapakmepHy 051 cucmemu 3aeasb-
H020 npasa; 3) OOKMPUHANbHY, IKA NPUMAMAHHA 0715 peni2iliHux npaso-
BUX cucmeM, OCKINbKU 8 HUX penizis € naHisHum gudom ideonozii, mobmo
00KMPUHU, Ma coyianicmuyHo20 npasa, 0CKiNbKu 8 HbOMy 8 IKOCMi oQi-
UiliHOI 3aKpinItoeEMbCA MApKCUCMCbKA i0eonoeis y pizHux ii eapiaHmax.
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3.lNpaBoBa AiNCHICTb 3aBXAN CYNnPOBOOXKYETbCS NEBHO iHPPACTPyK-
TYPOIO, IKa 3aNEXMUTb Bifl iICHYUMX MPABOBUX TPAAMLLIM Ta CTPYKTYPU HOpU-
AnyHoi npodecii. Hanpuknaga, cneuianisauis PUCTIB y CUCTEMI 3aranbHO-
ro npaBa Ha conicuMTopiB Ta bapucTepiB Ha3yeTbcs Ha TOMY, LLO iCHYE HEOO-
XiAHiCTb 'PYHTOBHOIO NPaBOBOIO aHani3y MHOXMWHU CYA0BUX NpeLefeHTIB
Ta iX Y3rOOXXeHHS i3 CTaTyTHMM MpaBoM, ke HabyBae Bce HinbLwoi Baru,
Ta QYHKUIM NpeacTtaBHULTBA KNIEHTIB nepepn TpeTiMu ocobamu Ta cyaa-
MW 1 IHLIMMWU KOPUCAMKLIMHMMM yCTaHOBaMu. [paBoBa iHPpacTpyKTypa K
AKiCHa, 3MICTOBHA O3HaKa NpaBoBOi CiM'i Aa€ 3MOry “3HATM” NOCTaBiEHY
K. LiBartreptom i I. KboTUOM npobnemy LWoA0 MOXAMBOCTI Knacudikauii
NMpPaBOBMX CiMeW He3aNexXHOo Bif OPUANYHOTO PEXMMY NpaBa, SKUIN MOXe,
30KpeMa, NposBAATMCA Y MOro nofini Ha nybniyHe M npuBaTHe y poMa-
HO-repMaHCbKi NPaBoBiK CiM'i.

Hanpuknad, y cgpepi nopigHsbHO20 KOHCMUMYUiliHO20 Npasa maka skic-
Ha Xapakmepucmuka KOHCMUMmyuiliHux cucmem sk @yHKUiOHy8AHHS KOH-
cmumyuyitiHoi 1opucOUKUii po32nS0aemecs SIK CKIado8a 4acmuHa puc-
OUKUITHUX ycmados, npumamaHHux 6a2amsoM HAUioOHAAbHUM Npagosum
cucmemam. [MopigHSIbHO-NPABOBUL AHAMI3 IHCMUMYmy KOHCMUmyuitiHoi
HOPUCOUKUIT NOKA3YE, W0 echekmuBHICMb [i020 (YHKUIOHYBAHHS y 6a2ambox
BIOHOWEHHSAX 3anexums 8i0 HanexHoi disnbHocmi 3az2ansHux cydis. 30-
Kpema, pons KoHcmumyuitiHoi Padu ®paruii 6azamo 8 4omy 3anexums 8io
epekmusHocmi admiHicmpamugHoi topucdukuyii. lodibHe cnocmepieaems-
¢ 8 YKpaiHi, 0e 8i04ysaemscs HeObXiOHICMb 3anNpPo8adHeHHs IHcmumymy
adMiHicmpamueHoi tocmuuii 8 cusy iCHy8aHHs deueHmpanizoeaHoi modeni
KoHCcmumyuitiHoi cmuuii. [petoduyitiHicme piweHbs ma sucHoskie KoHcmu-
myuitiHoeo Cydy YkpaiHu opieHmye 3aeanbHi cyou y HanpsaMKy 00mMpuMaHHs
3a2a/1bHUX NPABOBUX NPUHUUNIB Npasad, npagosux nouuiti, oKMpuH, cgop-
My/1b08AHUX UUM 0peaHom enadu. Popma depxasu K KOMNAEKCHUL iHCmu-
mym KoHcmumyuiliHoeo npasa onocepedko8aHo 8U3HAYAE iHPpacmpykmypy
npasa e cuny 3893aHocmi nybaiyHoi 81a0u NPasom i MUM MipKy8AHHSIM, U0
nybniyHa 61a0a No cymi € 00HIEH i3 (POpM iCHYBAHHS NPAsa 3 MoYKU 30py
npagosoi peHomeHo102ii. TakuM YUHOM, 0p2aHi3auis nNyonidHoi 100U MAKO#
0byMossieHa Oxepenamu npaga ma tio2o cmpykmyporo.
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TakUM YMHOM, KOHCTUTYLLIMHY CUCTEMY XapaKTEPU3YE CMCTEMA NPABO-
BOMO 3aXMCTY KOHCTUTYLiT T3 MEBHWUIM TUN KOHCTUTYLIMHOT opucnpyneHLii.
3a [JaHUM KpUTEpIEM MOXHA BUAINIUTU aHIN0-aMEPUKAHCLKY Ta €BpOnen-
CbKY KOHCTUTYLiMHY cucteMu. OpUriHanbHOK € MYCYNbMaHCbKa KOHCTUTY-
LiMHa cucTemMa y TUX KpaiHax, e HaMBAXK/MBILLY pO/b Y 3aXMUCTOBI KOHCTU-
Tyuii BigirpaloTb peniriviHi opraHu Bnaau (Hanpuknag, B lpaHi Taky ponb
BMKOHYE Pafa CTapivLMH Ha Yoni 3 asToNow).

4. [paBOBWIA CTUNb IOPUCTIB 3aNEXMUTb Bif, HASBHUX NPABOBUX PEXM-
MiB, IKi BU3HA4alOTb 0COBNMBOCTI PYHKLLIOHYBAHHS MPaBOBUX CiMeN, Npu
NPUAHATTI NPaBOBUX PilleHb BiH BTINOETLCS Y OPUANYHIN TEXHILLI FOPUCTIB,
MOYMHAKYM BifA 3aKOHOAABYOI TEXHIKM Ta 3aKiHYYHUM TEXHIKOK BU3HAH-
HA CyOaMW Y3ro[KyBasbHUX, MPUMUPIOBANbHUX NpoLesyp B paMkax Tpe-
Telcbkoro apbiTpaxy. baraToMaHiTHICTb NPaBOBMX peXMMIB Ta npoLenyp
NPUAHATTS IOPUANYHUX PilleHb CBiAYUTb NPO BUCOKWUI CTYMiHb PO3BUTKY
NpaBOBOi CUCTEMM, iX BiHICTb — HaBMNakKw, CBiAYMUTb NPo hopMyBaHHS abo
Npo TPAH3UTHUI (MepexiaHui) CTaH KOHCTUTYLIMHOT CUCTEMM.

Hanpuknad, uj06 keanigikysamu HanexHicms 8iM4u3HIHOI KOHCMUMy-
uitiHoi cucmemu 0o €sponelicbkoi KOHcmumyuyiliHoi cucmemu HeobxiOHO
Mamu Ha ysasi cnabke npouedypHe 3abe3nedyeHHs MEXaHi3My cnigniono-
DPSIOKY8AHHS KOHCMUMYUiliHUX opaaHis 8nadu, mobmo ix 83aemodii ws-
XOM NpoBedeHHs 83AEMHUX KOHCy/bmauili, nepe2ogopie npu nosasi no-
3Uyii 00UH 00HO20 HA OCHOBI 83AEMHO20 KOHCEHCYCy npu 3abe3neqyeHHi
pigHocmi ix [HmMepecis, popmMy8aHHs OeMOKPAMUYHUX MA NOAIMUYHUX
mpaduuyit. HamazaHHs no-80/Il0HMAPUCMCbKU HA8S3amu KeasinybmivyHul
[HMepec WasxoM Cun08020 MEXAHI3MY NPULIHAMMS 30KOHI8 YU HOpMy8aH-
H$1 ypsdy 6e3 ypaxysaHHs peanbHUX NoAIMUYHUX NPOUECI8 y nepexioHoMy
CycninbLCmei € HeCyMiCHUM i3 €8ponelicbKuM po3yMiHHSIM 3acad 8epxo8eH-
cmea npasa, NoAiMu4Hoi i ekoHoMiyHoi demokpamii.

[1pO KOHCTUTYLiAHI CUCTEMM MOXHA FOBOPUTU NPW OOCAIAKEHHI r10-
6anbHUI TEHAEHUIA PO3BUTKY IHCTUTYTIB KOHCTUTYLIMHOrO mnpasa, KOau
HeobXifHO 3aCTOCOBYBATM METOAOMOrIYHMI anapaT HAyKM MOpPiBHAbHO-
ro NPaBO3HABCTBA. Y KOHTEKCTI AOCNIAXEHHS cneumdiyHUX puC iHCTUTYTIB
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KOHCTUTYLIMHOrO NpaBa OKPeMOi KpaiHM A0CTaTHbO ONepyBaTH MOHATTAIM
KOHCTUTYLiMHMI nag. MNpu upboMy HeobXiAHO 3BepTaTM Ha CUMCTEMOYTBO-
pOOYi eN1eMeHTU HaALiOHANbHOI KOHCTUTYLIMHOT CUMCTEMM, SKi BnacHe y
CTAHOBNSATb KOHCTUTYLIMHUIA Naj KOHKPETHOI KPaiHW, 11 KOHCTUTYLiMHUA
nopsnok. OcHOBHOK Npo6neMoto TyT BOAYAETLCS posib KOHCTUTYLT Y pe-
ryntoBaHHi GyHAAMEHTaNbHMX 3aCaf OpraHisauii Ta 4igNbHOCTI CyCniNbHMUX
Ta nybnivyHO-BNAAHMX IHCTUTYTIB, 3aralbHUX 3aKOHOMIPHOCTAX KOHCTUTY-
LiMHO-MPaBOBOro PerynoBaHHS, CMiBBiAHOWEHHAM MiX 33aKOHOAABYOO
MOMITUKOK Ta KOHCTUTYLLIMHOIO OCTULLIELD.

Y BITUM3HSAHIN NiTepaTypi NiAKPeCnoeTbCcs ponb KoHCTUTYLIT SK dop-
MW yocobieHHs BEpXOBEHCTBA NPaBa, CYTHOCTI Ta CNPAMOBAHOCTI NONITUKM
YKpaiHCbKoi aepkaBu. TOMy BEpXOBEHCTBO MPaBa € BUPAKEHHSM MpoBe-
[LeHH$ TaKOi NONITUKM, KA BiANOBIAAE NOTpebaM CycninbCTBa i He MOXe BU-
XOAMTHM 32 MeXi NpaBa, BUCOKMX MOPASIbHUX MPUHLUMNMIB, 3aKNALEHUX Y HbO-
My8. OTKe, KOHCTUTYLisl 3aK/1aAAE OCHOBM 3MiMCHEHHS MOMITUKM LAEPXKABOIO,
SIKa FPYHTYETbCS Ha 3aCafax CNpaBeaMBOCTi, MOPaNbHOCTI, paLioOHaNbHOCTI,
BMBAXXEHOCTI, B3aEMOAIT Ta CNiBNiANOPAAKOBAHOCTI Pi3HUX MOAITUYHUX CUN
y CyCninbCTBi Ha OCHOBI NpaBa. [1o cyTi HeobxigHO fAoCNiAXKYBaTM NPO6NeMM
MiHIMaNnbHOI AOCTAaTHOCTI KOHCTUTYLLIMHO-NPABOBOrO peryatoBaHHS, WO AA€
3MOry 3p03yMiTU CYTHICTb KaTeropii KOHCTUTYLIMHOIO Naay.

KoHcTUTyUinHMI naf YKpaiHW BMpPaXa€ BM3HaYabHi 3aCaiM KOHCTU-
TYLiMHO-NPABOBOro PerynoBaHHS, OCHOBM 34IMCHEHHS NONITUKM AepXa-
BOIO Y BiANOBIAHOCTI [0 MPUHLIMINY BEPXOBEHCTBA NpaBa. MoXHa KOHCTATy-
BATH, WO 34iMCHEHHS NOMITUYHOIO KYpCy Y AepyKaBi M03a MeXaMu Bepxo-
BEHCTBA NpaBa € CBOEPIAHOK POPMOIO NOCATaHHA HA KOHCTUTYLIMHMI Nag
i nonepemkKeHHs TaKMX BUMNALKiB 3abe3neyyeTbCs 3aXo04aMu KOHCTUTYLLiIN-
HO-NpaBOoBOI BiAMNOBIAANBHOCTI.

SIK CTBEPAXKYETBCS Y BITUM3HSHIN NiTepaTypi, NOHATTS KOHCTUTYLIN-
HOro Slafly BUBOAMTLCS 3 KaTeropii CycninbHOro i AepxkaBHoro nagy’, ro-

& B.B. Koneiuwnkos (pes.) OcHOBM KOHCTWUTYLiHOTO npasa Ykpainu. Kuis: KOpiHkoM IHTep,
1998.C. 20, 22.

° Toppika tO.H., CynpyHiok E.B. KOHCTUTYUMS YKpauHbl — OCHOBA CTabWUAbHOCTU KOHCTUTY-
LMOHHOro cTpos 1 pecdopMupoBanus obectsa. Cumeeponons, 1997. C.7; Toabika HO.H. Oc-
HOBbI KOHCTUTYLIMOHHOIO CTpos YKpauHbl. Xapbkos: ®onno, 1999. C.8.
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JIOBHMM YMHOM onocepeakoBye ix'%. XapakTepHO pMCcoto NOrMsAiB pocii-
CbKMX BYEHMX! HA CYTHICTb KOHCTUTYLIAHOIO Naay € Te, WO BOHU OCHOBHY
yBary 3BepTaloTb Ha OpraHisauilo fep>KaBHOI BNaau, MPUAINSIUYM 3aMano
yBaru iHCTUTYTaM BNACHOCTI, CiM'i, MaTEPUHCTBA, BNACHOCTI, EKONOriYHOI
6e3neku ToLo, AKi HabyBalOTb BaX/IMBOrO 3HAYEHHS BXE CbOrOAHI.

Y HiMeUubKi KOHCTUTYLiIMHIA OOKTPWUHI Mif KOHCTUTYLIAHMM NagoMm
PO3YMitOTb “KOHKPETHMIA CTaH NOMITMYHOT €EAHOCTI Ta COLia/IbHOMO perysnio-
BaHHA", WO 6a3yeTbCs Ha BMPIBHIOBAHHI pO3BUTKY deaepanbHUX 3eMenb
Ta BiANOBIAHMX BMMOT A0 3eMesb'?. AHani3youm Kateropito ‘0CHOBM Cyc-
ninbHoro naay’, B. YnpkiH BBaXae, WO NOCTaHOBKA NMUTAHHSA NPO “KOHCTUTY-
LiMHWUIA Naf” MOXMBA TiNIbKM Y 3aranbHOTEOPETUYHIN, 3aranbHO dinocod-
CbKil, MaKCMManbHO abCcTpakTHil hopmits,

Mpodecop B. MNoropinko BM3HAYAE KOHCTUTYLIMHMI nag YKpaiHKu ye-
pe3: 1) cyTHicTb, 5ka 0OyMOB/ieHa MepexigHUM XapaKTepoM CyCMinbCTBa,
[epxaBu i nNpaBa; 2) 3MICT, KU ONoCepeaKOBYE OCHOBHI iHCTUTYTKU 3a-
KpinneHi B OcHOBHOMY 3aKOHi; 3) neBHi NpaBoBi Gpopmu, IK CUCTEMY OC-
HOBHMX OpraHizauiiHux i npaBoBux GOpM CyCnifbHUX BiAHOCKMH. Tomy
KOHCTUTYLIMHMI naf YKpaiHW pO3KPMUBAETLCS K CUCTEMA CYCMiNbHUX BiA-
HOCWH, NepenbavyeHunx i rapaHToBaHUX KOHCTUTYLIIEI | 3aKOHAMU, NPUMHS-
TUMM Ha Ti OCHOBI i BiAMOBIAHO A0 Hei'’.

Omxe, KaTeropis KOHCTUTYLIAHOIO Nady OXOMIKE HAMBAXAMUBILLI iH-
CTUTYTU AEPXaBW i CYCNiNbCTBA, BUPAXKAE CMiBBIAHOWEHHS KOHCTUTYLIT i
noniTMKK, AePXaBU | MpaBa, BU3HAYAE OpPraHi3aLilo Ta npoueaypHi 3aca-
[OM KOHCTUTYLIMHOI Aepxasu. CucteMa CycniflbHUX BIAHOCUH Y MeXaHi3Mi
KOHCTUTYLIMHOIO Nafy BTINETLCS Y MPUHUMMOBI MiHIMANbHOT AOCTAaTHOCTI
KOHCTUTYLINHO-NPaBOBOr0 PeryntoBaHHs.

10 B.B.Koneiuunkos (pen.) OcHoBM KOHCTUTYLiHOTO naay Ykpainu. C. 24-26,52-62.

' Nue.: barnai H.B., labpuumaze b.M. KoHctuTyumoHHoe npaso Poccuiickoi Megepaumm. Mo-
ckBa: bEK, 1996. C. 96; Kabbiwes B.T. CraHoBNEHWE KOHCTUTYLMOHHOTO cTpost Poccun. Capatos,
1993.C. 4; Ko3nosa E.N.,Kytadun O.E. KoHctuTyunorHoe npaso Poccumn. Mocksa: BEK, 1996. C.
75; PymsiHues O.IL OcHOBbI KOHCTUTYLMOHHOTO CTpost Poccun. Mocksa, 1994. C.22.

12 TocypapcTBeHHOe npaBo [epMaHuu: cokp. nepes. B 2-x T. Mocksa: UM PAH, 1994.T. 2.
C.321 i HacT.

¥ YupkuH B.E. KoHcTUTyumoHHOE npaBo: Poccus 1 3apy6exHbiit onbiT. C. 128-133.

1  B.®.Moropinko (pea.) KoHctuTyuiiHe npaso Ykpainu. C. 122-123.

15 Tam camo.C. 122
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MpuHUMA MiHIMaNbHOI AOCTATHOCTI BTINKOE 3400YTKM BITYM3HSAHOT Ha-
YKM KOHCTUTYLLIMHOIO NpaBa Y KOHTEKCTi CBITOBOr0 PO3BUTKY KOHCTUTYLLI-
oHanismy. KoHctuTyuis YKpaiHM gK 3arafbHOCYCMiNbHA LiHHICTb 3aKpinu-
na igei Ta Teopii, HaWioOHaNbHI TpaamMLUii Ta LiHHOCTI KOHCTUTYLIOHANI3My,
€ BifOOpPaXEHHIM [EeMOKpATU3MY, TyMaHi3My, HaCTYyMHOCTI, iCTOpu3MY,
HayKoBOi 0BrpyHTOBaHOCTI y npasi. KOHCTUTYLiS He Moxe BTOpratucs y
BCi cepu CycniNbHOroO M AepXaBHOro XMUTTA, a NNLIe 3aKNa[a€E OCHOBU
NpaBOBOro perytoBaHHS Y NOTOYHOMY 3aKOHOAABCTBI Yepe3 HOpMU-Lini,
HOPMU-NPUHLMMK, YCTAHOBYI HOPMU, HOPMU-BMU3HAUYEHHS TOLLO. AHani3 no-
noxeHb KoHcTuTyLii YKpaiHM [103BONISE 3pOOUTU BUCHOBOK, L0 33 CBOIM
3MIiCTOM KOHCTUTYLIMHMIA nap B YKpaiHi € nibepanbHO-LeMOKPAaTUYHUM.
Tomy 6inbl BAANMUM € PO3yMiHHS TOro, WwWo OCHOBHMIM 3aKOH BM3HAYaE
6e3nocepeaHbO OKPEMi NapaMeTpu KOHCTUTYLiMHOro nafye. KoHCTUTYLl-
Hui Cya CTOITb HA MO3MUIT, WO 3acagn KOHCTUTYLIMHOMO Naay BU3HAYEH! y
po3aini | KoHctutyuii Ykpainu, aki MoxyTb ByTu 3MiHeHi 33 npouenypamu y
BignoBigHocTi fo cT. 72 Ta po3ainy Xl OcHoBHoro 3akoHy'.

MpUHLMN MiHIMaNbHOI AOCTAaTHOCTI 3 HAYKOBO OBIPYHTOBAHMX MO3WLiV
[L03BO/IMB BM3HAYUTU NPOBIAHI IHCTUTYTU KOHCTUTYLIMHOMO NpaBa i3 Bpaxy-
BaHHAM CTaHY KOHKPETHO-ICTOPUYHOIO PO3BUTKY YKPAIHCbKOro CyCMifbCTBa.
Cepep TakMX MOXHA BUAINNUTU IHCTUTYTM OCHOBHMX NPaB i CBOOOA, AepKaB-
HOro Ta CyCNiNbHOro S1ajy, OpraHisaLito Ta npoueaypw 34iMCHeHHs nybnivHoi
B/laflM, OCHOBM CUCTEMM HaLioHanbHOi Be3neku, NpaBa CaMOPO3BUTKY YKpa-
THCbKOI HaLii, KOPIHHMX HAPOAIB i HALIOHANbHMX MEHLUWH, BAACHICTb Ta CBO-
604y NiaNpPUEMHULBKOT AiSNbHOCTI, CiM'10 Ta MaTEPUMHCTBO TOLLO.

YKpaiHCbKa fepxaBa € MPOOYKTOM PO3BUTKY CYCNiNbCTBA, AepXaBHa
OpraHi3sauis yepnae CBOK CUAY B OpraHisauii Ta CTPyKTypm3auii cycninb-
cTBa. Po3BMHYTE CyCcninbCTBO, Sike HA3yeTbCa HA MeXaHi3Max caMoperynsauii
Ta caMoopraHisauii, 4O3BONSE CTBOPUTU e(dEeKTUBHY Ta CUIIbHY AepyKaBy.
O6enHaHHa pi3HOMaHITHMX iHTepeciB y CyCninbCTBi, OpraHisauis €LHOCTI

16 L9 no3uuis 6a3yeTbCs HA YMCENbHUX BNaHKETHUX HopMax KoHcTUTyuii Ykpainu, 3rigHo
AKMX HEOOXiAHO NMPUMHATU 3aKOHM, 3aCTEPEXEHHS MPO 3aKOH NpU BU3HAYeHHi GopM pery-
NIOBAHHS Ta BU3HAHHSA NpaB Ha BifbHWI po3BuToK €T.10 u.3, c1.11,12, ct.15 u.1, c1.23, c1.132,
c1.140 u.1 Towo.

7 PiweHHs KCY Big 14.12.99 p. N2 10-pn/99.
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HaLiOHaNbHOro, PeniriiHoro, CBITOMSAHOMO YM iHLWOro NOPSAKY MOXIUBE
yepes AOCATHEHHS NOMITUYHOI EAHOCTI.

ToMy noniTMKy HeoBXiAHO pO3rNaLaTH K 3aCib iHTerpauii pisHOMaHiT-
HWX iHTepeciB CYCninbCTBA Y EAMHOMY [lepXXaBHOMY MeXaHi3Mi Ha 3acafax
BEPXOBEHCTBA Npasa Ta KoHCcTuTywii. BCTaHOBAIOKOYM Ta rapaHTy4M CBO-
604y NONITUYHOT AiaNbHOCTI, KOHCTUTYLiS BU3HAYaE 3acagM ii NeriTMMHOCTI.

3acobamMu CTpUMYBaAHHS Ta NonepeaXKeHHs HeneriTMMHOI NONITUYHOI
LiSNbHOCTI BUCTYNAKOTb NPEBEHTMBHI Ta penpecrBHi 3acobu NpaBoBOi 0X0-
poHu KoHcTuTywii YkpaiHu, 3aco6M KOHCTUTYLLIMHO-NPaBOBOI BiANOBiAaNb-
HOCTi, KOHCTUTYLLIMHA t0CTULIS, NPaBOBi MpoLenypy po3BM3aHHS NONITUY-
HUX KOHONIKTIB. CaMe TyT BifLUYKOBYETLCS Ta MeXa HOPUAMYHOrO, SKY He
MOXYTb MepecTynaTu opraHu nybaivyHoi Bnaam, NnpuiMaym colianbHo-mno-
NITUYHI pilleHHs Ta BUPILLYOUYM cnopu (KOHDAIKTM) NONITUYHOrO XapakTe-
py*8. ToMy KOHCTUTYLi BUPAXXa€ BEPXOBEHCTBO NpaBa Yy NoiTuuHii cdepi,
BM3HAYaE NPaBOBi OCHOBM NOMITUYHOI AiSNbHOCTI.

3a [0nNOMOro NpaBa, OCHOBHUM [HCTPYMEHTOM $KOr0 BMCTYMAE
KoHcTuTyuia YkpaiHu, fepxaBa CTa€ iHCTUTYMOBAHOK i BM3HAYa€E CuCTe-
MYy OCHOBHMX OPraHi3aLuiiHuX i npaBoBnx GOpM CyCnifibHUX BiJHOCUH, AKi
6e3nocepeaHbO BTINOKTbL CYTHICTb KOHCTUTYLLIMHOT Aep)KaBHOCTI. TO6TO TyT
3aK/IAJAETHCA NEBHWUIA HPUANYHUIN PEXUM COLianbHOr0 YNpaBAiHHS, WO
30iMCHI0ETbCS NybniyHo Bnagoto!®. ToMy cucTeMa KOHCTUTYLIMHO-Mpa-
BOBMX BiJHOCMH CTAaHOBWTb MNEBHMIA YCTANEHUI NPaBOBMUI NOPSA0K, TOGTO
CMCTEMY METOAIB YNPaBAiHHS CYCMiNbCTBOM, OCHOBHMX LLIHHOCTEM CyCninb-

18 Y KOHTEKCTi AaHOrO JOCNIIKEHHS LS NpobaeMa Mae MpUHLMMNOBE 3HAYEHHS | € CyMHIiB-
HUM camoycyBaTucs Big, ii posrnsay. AisnbHicte KoHcTutyuiiHoro Cyay Ykpainu 3 ornsgy Ha
MOro KOHCTUTYLIMHO-NPaBOBMI CTaTyC 3aBX/AM TICHO NOB3aHa i3 BMPILLEHHAM CMOpiB Noni-
TuHoro xapakTtepy. lNepen CynoM 3aBxau CTOITb 3aBAAHHS He BTAryBaTMCs HGe3nocepeHbo
y MOAITUKY Ta AMCTaHLiOBAaTUCS Bif MOX/AMBOI Nonitusauii (e Hanpukaag nposiBASETbCS Y
[LOKTPUHI “NOAITUYHOT AOLINBHOCTI”).

1 KoHCTUTYLiMHMiA naf YkpaiHu sik cTabinbHa OCHOBA PO3BWTKY CYCMiNbCTBA i AepxaBu
BMPAXKAE NEBHMIM TUM KOHCTUTYLIMHO-NPABOBMX BiLLHOCKH, CYKYMHICTb SKMX BiANOBIAHO A0
Teopii cMCTeM pO3BMBAETLCA Ha 3abe3neyeHHs LiiHHOCTeN, 3aKpinneHnx B OCHOBHOMY 3aKOoHi
(npo noHaTTa “peskum” amB..: CI0BHMK yKpaiHCbKOi MoBu. Kuis: Haykosa aymka. T. 8: Pegkon.:
B.O. BuHHuk, B.O. XaiiBopoHok, J1.0. PogHiHa, K. YepTopusbka. - c. 485; bonblwas coseT-
ckas 3HumMknoneaums. Mockea: CoBeTckas sHumknoneaus, 1975.T. 21: Pepkon.: J1.M. Npoxopos
(rn. pen.) v gp. C. 577; The advanced learners dictionary of current English by A.S. Hornby,
E.V. Gatenby, H. Wakefield. P. 823.
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CTBa, 3abe3MeyeHHs 9KMX € OCHOBOK PO3BUTKY CYCMiNbCTBA i AEPXKaBu.
ToMy NpaBOBMI NOPSAOK (OPUANYHMIA PEXMM) BTINOE GOPMM Ta cnocobu
3abe3neyeHHs CTabiNbHOro Ta pauioHanbHOro0 KOHCTUTYLLIMHOIO MOPSLKY,
TOOTO PYHKLi0 yNnopsaaKyBaHHS. 3 GOpManbHO-IOPUANYHOT TOUKM 30pY Le
03HaYyaE NeBHMI Cnocib HOPMaTUBHO-NPABOBOIO PeryatoBaHHS.

3 UMX MNONIOXKEHb MOXHA BMBECTM HACTYMHE PO3YMiHHA KaTeropii KOH-
cTuTyuiiHoro nagy. OCHOBM KOHCTUTYLLIMHOTO nady YKpaiHu — Le topuany-
HUI peXxXuM (NpaBOBUIA NOPSAOK) OPraHi3aUiMHWX Ta NpoLeAypHUX 3acas
iHTerpauii ocobu, cycninbCTBa i AepXKaBK, 3aCHOBAHWUI HA MPUHLMNOBI Mi-
HiManbHOI AOCTAaTHOCTI KOHCTUTYLLIMHO-NPABOBOroO pPeryntoBaHHS.

KoHCTUTYUiMHWIA naf YKpaiHW € BUPAKEHHSM HALLIOHANbHOIO TUMY KOH-
CTUTYLLIMHOI CUCTEMM, SKaQ MAE nepexigHui (TpaH3UTHUM) xapakTtep. TpaH-
3UTHUI XapakTep KOHCTUTYLiMHOro nagdy (cuctemu) YkpaiHu HanbinbLiow
MipOt0 NPOSBASIETLCS Y 3aCafax OpraHisauii Ta 4isnbHOCTI NybniyHoi Braaw.
Y HopMatnBHOMY po3yMiHHI KOHCTUTYLIS YKpaiHu 3abe3nedye MOXAMBICTb
PO3BMBATH 3MiCT OCHOBHMX CYCMiNbHMX Ta NyBAIYHO-BAAAHMX IHCTUTYTIB. Take
HOpMaTKBHe 3abe3neyeHHs I'PYHTYETbCS HA NEBHUX OCHOBOMONOXHMUX ifesax
Ta yABNEHHSAX NPO Npupoay B3aeMoAii nybnivyHoi Bnagm Ta iHAMBIA, WO BTi-
NKOETHCA Y NPUHLMNAX KOHCTUTYLIMHOTO Nnaay Ykpainu. Koncmumyuitinuii nao
YKpaiHu supaxcae nonimu4yHy ma couianbHy iHmepauito deMoKpamu4Ho20 cy-
cninbcmea ma ny6nivyHoOi en1a0u BUK/IIOYHO HA 3Aca0ax eepxoseHcmea npaea,
conioapHocmi (2pomadcbkoi 31a200u) ma cnpasednusocmi 3 Memotro 3abesne-
YeHHS cmabisibHo20 Ma pauyioHanLHO20 KOHCMUMYUiliH020 NOpPSIOKY.

[lo TakuXx inen Ta yaBneHb Npo NpuMpoay KOHCTUTYLIMHOTO nagy YKpaiHu,
O BMACHe CK1aaaktTb OCHOBM BITYM3HSHOI KOHCTUTYLIMHOIT CUCTEMU, Hane-
aTb TaKi MPUHLMMNK: a) BEPXOBEHCTBA MpaBa; 6) 0OMeXeHOro npaBiHHS
(peXXMM YCTAHOBYOI BaaM, LLIO BU3HAYAE 3aCaaM LiSNIbHOCTI KOHCTUTYLIMHUX
OpraHiB nybnivHOi BNagm); B) KOHTUHYITETY; I) NPABOHACTYNHOCTI; A) PiBHOCTI
i CNpaBenIMBOCTI; €) KOrepeHTHOCTi (BUPIBHIOBAHHS MOX/IMBOCTEN PO3BUT-
Ky, 6anaHcy po3BMTKY YKpaiHCbKOI Hauii Ta HaLiOHaNbHUX MEHLUMH, rapaH-
Tii YHKLIOHYBaHHS YKPAiHCbKOT MOBM B SIKOCTi AEPXKABHOI); €) conifapusmy
(6anaHcy iHAMBIAYaNbHOIO | KONEKTUBHOIO iHTEPECY, PPOMAACbKa 31aroAa); X)
cB06OAM NONITUYHOI AiSNbHOCTI; 3) AeMoKpaTii (banaHcy iHTepecis npaBnayoi
6inblOCTi Ta NpaB 0Mo3uLii); M) BEPXOBEHCTBA OCHOBHMX MpaB i cBOOOA,;
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i) naptvumnauii (3abe3neyveHHs yyacTi Hapomy B yNpaBAiHHI CyCMiNbHUMM
CNpaBaMM Ha BCix piBHAX nybnivHOI Bnaam); 1) cybcuaiapHocTi Ta nponop-
LiMHOCTI; K) 3MaranbHOCTIi; 1) pO/bOBOi AaBTOHOMIii €NeMEHTIB KOHCTUTYLLIN-
HOT CMCTEMU Ta MOAINY BNafA,; M) CyBEPEHHOCTI Ta CMiBMNIANOPSAKYBaHHS MoK
Baf,; H) EKOHOMIYHOI AeMoKpaTii (rapaHTii NpuBaTHOI BAacHoCTI, cBoboaa
BMbopy npodeciiHoi Ta NiANPUEMHULbBKOI AianbHOCTI, cBoBOAA LOroBOpY Ta
PO3YMHIi paMKu MPUMYCY, rapaHTii y4acTi NpauiBHMKIB B YNPaBAiHHI Nignpu-
€MCTBOM); 0) ifeonoriyHa ceoboaa (igeonoriyHa 6araToMaHiTHICTb, rapaHTii
cBoboam cnoBa Ta Apyky, 3abopoHa NposBiB LeH3ypu y byab-akiin popmi Ta
BCTAHOB/IEHHS 3 TaKi GAKTU KOHCTUTYLIMHOI BiANOBIAANbHOCTI) TOWwO. Ham
303€TbCS OYEBUAHUM, L0 TaKi NPUHLUMMN KOHCTUTYLIMHOIO nagy YKpaiHu 3a-
6e3nevyeHi nmwe 4acTKOBO, WO caMe i XapakTepusye dparMeHTapHiCTb Bi-
TYM3HSAHOI KOHCTUTYLIMHOT CUCTEMU, NEepEXiAHMIA 3MICT KOHCTUTYLLIMHOIO Naay.
barato B YoMy edeKTUBHICTb IHCTUTYTIB KOHCTUTYLLIMHOMO Nafly 3aNeXu1Tb Bif
CUCTEMM MO0 rapaHTiil Ta 3ac0biB KOHCTUTYLLIMHOT BiANOBIZANBHOCTI.

Mpu aHani3oBi NOHATTS rapaHTiB KOHCTUTYLIMHOrO nagy, HeobxiaHo
BM3HAUMTMCS 3 MOHATTAM KOHCTUTYLIMHMX rapaHTii. Y BiTUM3HAHIN Teopii
KOHCTUTYLIMHOIO NpaBa nif, KOHCTUTYLIMHUMYK FapaHTiIMK pO3yMitoTb Me-
XaHi3M 3abe3neyeHHs GopM peanizauii KOHCTUTYLiMHUX Ta iHWKWX NpaBo-
BMX HOPM YyciMa cybekTamum npaBa. Cepen, OPUANYHUX FAPAHTIN KOHCTUTY-
LiMHI rapaHTii MatoTb HAMBULLY IOPUANYHY CUAY | BUCTYNAKOTb iX HOPMATUB-
HOI 0CHOBOH. Taki rapaHTii CNpsIMOBaHi Hacamnepea Ha NPaBOBMIA 3aXMCT
KoHcTuTyuii YkpaiHu, a TakoX Ha 0XOpoHYy nepeabdayeHnx Hew iHCTUTYTIB.
KOHCTUTYUIMHI rapaHTii € HOPMAaTMBHUMM Ta OpraHi3auiiHUMK, a HOpMa-
TUBHI NOAINAOTLCA Y CBOKO Yepry Ha MaTepianbHi Ta NpouecyanbHi.

Y BY3bKOMY PO3YMiHHI Nif, KOHCTUTYLIMHUMMK FapaHTiIMKU PO3YMIitOTb
6e3nocepenHbO rapaHTii woao camoi KoHcTuTyuii YkpaiHu gk HopMmaTwmB-
HO-MPABOBOr0 AKTY, 30KPEMa, ii MONOXKEHHS NMPO CYTHICTb | MiCLe KOHCTU-
TyuUii y CUCTEMi NpaBa Ta BHECEHHS [0 Hei 3MiH2.

Ha OCHOBI LIbOr0O MOXHa BMBECTU MOHATTA Ta CMCTEMY FapaHTiN KOH-
CTUTYLiMHOrO nagy Ykpainu. [apanmii koncmumyuiiiHo2o nady Ykpainu - ue

20 TMoropinko B.®.fapaHTii KoHCTUTYLiHI/ OpuanyHa eHupknoneais. B 6 7./ Peakon.: H0.C. Lem-
wyyeHKo (Bian. pes.) Ta iH. Kuis: YkpaiHcbka eHumknonesis, 1998.T. 1.: A-I. C. 554-555.
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cucmema npasosux, iHcmumyuiliHux ma npouedypHux 3acad 3a6e3neyeHHs
OCHOB0NO/IOMHUX UiHHOCMell YKpaiHCbKo20 cycninecmea, 3akpinaeHi KoH-
cmumyuieto, ma nNoe’a3aHi 3 HUMU KOHCmMUmyuitiHo-npagoei 8iOHOCUHU.

Y KoHCTuTyuii YKpaiHM BU3HAHO 3aranbHOAACHKI LiHHOCTI, B Hil Npo-
CNiAKOBYETHLCA TiICHWI 3B930K MidXX LMMKU BA30BMMU LLIHHOCTAMM Ta NPaBo-
BMMM MpUHUMNAMU. 3 iHWOro 60Ky, NpoBiAHMM eneMeHToM KoHcTuTyuii
YKpaiHW € BM3HaHHS psay LiHHOCTEM YKPAiHCbKOro CyCninbCTBa. Takum
YMHOM, TaKi LIHHOCTI SIK OCHOBA KOHCTUTYLIMHOrO nagy BM3HA4YalOTb Mari-
CTpasbHi HAaNPSIMKX PO3BUTKY CYCNiNbCTBA i AepKaBu B YKpaiHi.

Cucmema 2apaHmiii KoHcmumyuiiiHo2o0 nady eka4ae 8 cebe CcyKyn-
Hicmb HOpMAMUBHO-NPaAsosux, iIHCMuUMyUiliHUX ma NPouedypHUX MeXAaHi3-
Mie 3abe3neyeHHs cmabinbHocmMi ma OUHAMIKU PO38UMKY KOHcmumyuyili-
HO-Npasosux 8iOHOCUH. Y KOMMNEKCI Li CKNafoBi eeMeHTH 3abe3neyeHHs
KOHCTUTYLIMHOrO nagy CTBOPHOIOTL LiNiCHUI MEeXaHi3M NMPaBOBOi OXOPOHM
KoHctutyuii sk OCHOBHOrO 3aKOHY Ha BCivi TepuTopii YKpaiHu.

1. HopmamueHo-npagosumu 2apaHmiamu KOHcmumyuitiHozo aady Bu-
CTYNatoTb AiS MPUHLMNIB BEPXOBEHCTBA NpaBa, CNpaBefMBOCTI Ta npoLie-
[lypa BHECEHHS 3MiH A0 KoHCTuTyuii Ykpainu.

a) Sk NpaBWNoO, BEPXOBEHCTBO NPaBa NOBA3YETbCA 3 iLE€E0 NaHYBAHHS
npaBa, K CMiBBiAHOWEHHS NpaBa i AepXasu, NpaBa i noniTuku Towo. MNpu
LLbOMY 3BEpTaETbCS YBara Ha MpoBiAHY, BU3SHAYabHY pOSib BEPXOBEHCTBA
3aKOHY Y BIACHOMY PO3yMiHHi Yy NpaBoBiit cucTemi?l, Y cniBBigHOLWEHHI
BEPXOBEHCTBA NpaBa i BEpPXOBEHCTBA 3aKOHY BOAYaloTb NPOSB 3aranbHo-
ro 1 ocobnuneoro?? 0. Toamka B6aYa€E TiCHWUI 3B'930K MiX BEPXOBEHCTBOM
npaBa, BEPXOBEHCTBOM KOHCTUTYLiT Ta 3aKOHY?. AHani3 UMX OOKTPUHasb-
HWX MOMOXEHb Ta CUCTEMMU KOHCTUTYLIMHOrO nagy YkpaiHu Oa€e 3Mory Bu-
pobWTU €EOMHE PO3YMiHHS 3raflaHUX MPUHLMMIB.

KoHctutyuiiiuin Cyn YKpaiHM §K €OMHWIA OpraH KOHCTUTYLiMHOI
IOPUCAMKLIT PO3MNSAAETCA 9K THCTUTYLIMHA CKN1AgoBa KOHCTUTYLIMHOI
[epXKaBHOCTI. Y 3MiCT KOHCTUTYLIMHOT Aepy)KaBM BKNAAAKOTb: ) HAsSBHICTb

2 [ue.: KomeHnTap po KoHctuTywii Ykpainu. Kuis: MapnameHTcbke BUAaBHMLTBO, 1996. C. 40.
22 CeniBaHoB B.MeTofonorivHi 3acagy 3anpoBaiKeHHs KOHCTUTYLLIHUX NPUHLMNIB “Bepxo-
BEHCTBa npaga” i “BepxoBeHcTBa 3akoHy”. MpaBo YkpaiHu. 1997.N26. C. 13.

2 Topblka KO.H. OcHOBbI KOHCTUTYLMOHHOTO CTpos YkpauHbl. C. 67.
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KOHCTUTYLIT SIK NPaBOBOro akTy HAMBULLOI LOPUAMYHOI CUAK; B) BUHAHHS
HEeMNopYyLIHOCTI Ta HEBIAYY>XYBAHOCTI OCHOBHMX NpaB i cBobos; r) o6ymoB-
NEeHICTb CYCNiNbHOrO Ta AEPXKABHOMO Nafly OCHOBHMMM NpaBamu i cBoboaa-
MW; ) KOHCTUTYIOBAHHS 3aKOHOAABYOI, BUKOHABYOI Ta CyAOBOI Bnaau Ha
OCHOBI X B3a€EMOAIT Ta cniBnpaLi; ) rapaHTii nepioAnYHUX AEMOKPATHY-
HMX BMOOPIB Ta MPaBOHACTYMHICTb iHCTUTYTIB Ny6NiYHOI BNagu M BU3HAHHS
iX nonepegHix pilleHb; €) JiNbHICTb KOHCTUTYLIMHOrO Cyay MO rapaHTy-
BAHHIO BEPXOBEHCTBA KOHCTUTYLLIi2*,

Came TOMY KOHCTUTYLIiKO [HKONM pO3MSAATb SK HAWBAXIMBILWWIA
NpaBOBWUIA Ta MONITUYHUI [OKYMEHT AEPXKABW, K BUPA3 3aranbHOro Cnis-
BiZIHOLIEHHS MiX CyCninbCTBOM i Aepxasoto?. Ha aymky H0. Toamnkm posy-
MiHHSI NPUHLMNY NOBAI3aHOCTI MPaBOM BUBOAMTLCS Yepes NOHATTS BEPXO-
BEHCTBA KOHCTUTYLLIi K CBOEPIAHOro 3acoby iHTerpauii 3MicTy npuHUMNIB
BEPXOBEHCTBA MpaBa | BEPXOBEHCTBA 3aKOHY. 3 L€ AYMKOK He MOXHa
NOroAMTUCS, OCKINIbKM KOHCTUTYLIS € OfHIE i3 dOpM iCHYBaHHS Mpasa, a
TOMY 3B9130K MXX NPUHLMMAMM BEPXOBEHCTBA MPaBa i BEPXOBEHCTBA KOH-
CTUTYL,iT € BiHOLWEHHSAM 3arasbHOro i 0cobaMBOro y npasi.

AKWO po3rngaaTM KOHCTUTYLIK 3rigHO HOPMATMBICTCbKOI Mopgeni
npaea laHca Kenb3eHa, TO BOHA Bif0OpaXKa€e CYTHICTb OCHOBHOI HOPMM
(Grundnorm), 3 TO4KM 30py NPUMPOSHOrO NpaBa KOHCTUTYLIN Yy MEBHMX ac-
neKkTax BM3HAYa€ pO3yMHi, CpaBeaMBI PaMKKU YNpPaBAiHHA (YpaoyBaHHS)
y CYCMiNbCTBI Ta OKpeMi NpMpoAaHi NpaBa, KOHCTUTYLiAHMIA “KaTanor” akKux €
HeBMYeprnHUM. TOMy aHani30BaHe CMNiBBiAHOLIEHHS PO3INSAAETHCA HAMU K
neBHWM YHOPMOBAHUIM NOPSAOK BTINEHHS ifel BEpXOBEHCTBA NpaBa vyepes
LiSNbHICTb CTPYKTYP FPOMAASHCHKOrO CyCninbCTBa, NOAITUYHUX CTPYKTYP
Ta Ny6niYHO-BNAAHMUX IHCTUTYTIB. [TpY NOPIBHAHHI KOHCTUTYLIMHUX CUCTEM
CNOCTepPiraeTbCs HEOAHO3HAYHICTb Y LLbOMY BiAHOLIEHHI. BigcyTHicTb koau-
dikoBaHOI (B NiTepatypi e 36epiraeTbcs, Ha Hally AYMKY, HeaAeKBaTHUN
TepMiH “N1caHa KOHCTUTYLLIN”, OCKiNbKM BOHA caMa no cobi Moxe icHyBaTH
Y Pi3HOMaHITHMX O)epenax npaea) Lie He CBiAYMTb MPO ICHYBAHHS cucTe-

24 Knain XaHc X. OpUcaMKLUMS KOHCTUTYLIMOHHOIO CyAa M CTPYKTypa KOHCTMTYumu. OT npa-
BOBOMO rOCYAApCTBa K KOHCTUTYLIMOHHOMY rocyaapcTay. flocyaapctso u npaso. 1999. N28. C.
111-112.

25 B.B. KoneiuwmkoB (pes.) OcHoBM KOHCTUTYLiMHOrO npasa Ykpaiuu. C. 16, 19.
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MW KOHCTUTYLiOHani3My (0bMexeHHs nybnivyHoi Bnaau, rapaHTii OCHOBHUX
npas i cBOOOA Ta CUCTEMM KOHCTUTYLIMHOIO KOHTPOM HOPM), CUCTEMM
KOHCTUTYLLIMHOIO Najy y KOHKPETHIM KpaiHi, OKpiM TUX, B SIKMX iCHYE TO-
TaniTapHa cuctema opraHisadii nybniyHoi Bnagu. Tomy 6pUTaHCbKUIA KOH-
CTUTYLLIOHANI3M XapaKTepU3YETbCS BiACYTHICTIO KOANPIKOBAHOI KOHCTUTY-
Lii Ta HAsBHICTIO CMCTEMM KOHCTUTYLIMHOIO NapiaMeHTCbKOrO0 KOHTPOO
(nopibHe cnoctepiraeTbcs y HoBit 3enaHaii) abo KOHCTUTYLIMHMIA nag €
YHOPMOBAHUWI LUASXOM YXBaNIEHHS AEMOKPATUYHUM LINAXOM KoandikoBa-
HOi KoHCTUTYLiT (DPH, YkpaiHa, ®paHuig, Yexis Towwo) Yn CMCTEMU KOHCTU-
TYLIMHUX 3aKOHIB, SIKi CKaAat0Tb KOHCTUTYLIMHY MaTepito (LLBeuis, I3painb
TOLW0). 3p0O3yMifo, WO Ha Taki GOPMU NPOSBY KOHCTUTYLIOHANI3My, BNU-
BA€ NPaBOBMI CTWU/b OPUCTIB KOHKPETHOI KPaiHMU.

Hacamnepepn, cuctemMa KOHCTUTYLIT BUPAXAETbCS Yepes 3aKpinaeHi B
Hi/l OCHOBHI NpaBa i cB060AM K NO3UTUBHOI POPMM BTINEHHS MPUPOJHO-
ro npasa. KOHCTUTYIOBaHHS OCHOBHMX NpaB i cBO60OA BU3HAYAE NPABOBMUNM
NopsAOK OpraHisauii cycninbCTBa i Aep)KaBu, a TOMy Npu iHTepnpeTauii
KOHCTUTYLiT nepes KOHCTUTYLIMHUMU CyAaMU CTOiTb 3aBAAHHS BM3HAUU-
TM MeXi peanizauii 0OCHOBHMX Npas. 3aKkpinaeHHs opraHizauii nybnivHoi
BnagM, ii NOBHOBAXKEHb Ta 3acobiB peanisauii Takoi BMpaXarTb CYTHICTb
Lii NpUHLMNY BepXOBEHCTBA 3aKkoHY. CaMe TOMY y BITYM3HSHIN NiTepaTypi
333HAYAETHCS, LWLO KOXHY KOHCTUTYLLIKO 30PiEHTOBAHO HA NPOBEEHHS Takol
NoNiTUKK, IKa BiANOBIAAE NOTpebaM cycninbCTBa Ta 6A3yeETbCS HA BUCOKMX
MOPasIbHUX MPUHLMMNAX, 3aKNaAeHNX y NpaBiZ®. MpaBo Sk hopMa BUPAKeEH-
Ha cBOOOAM, PIBHOCTI Ta CNpaBeAMBOCTI BOMOAIE 6GAaraTOMaHITHICTO hopMm
npossy. | oAHIE 3 GOpM MOro NPosBY € pilleHHA Ta BUCHOBKM KOHCTU-
TyuiriHoro Cyay YKpaiHW, CYyTHICTb NpaBa B SKMX MPOSIBASETHCS Yepes iH-
Tepnpetauito KoHcTuTyuii YkpaiHu. TakuM YMHOM, MPUHLMN BEPXOBEHCTBA
npaBa BTINOE HAAMO3UTUBHI, paLiOHaNbHI Ta CNpaBeaavBi ifet npo npa-
BOBi (hOpMU OpraHi3aLii Ta npaBoBi npoLenypu 3abe3neyeHHs ny6aiyHoro
iHTEepecy y NeBHil KpaiHi Y KOHKPETHO-ICTOPUYHI 06CTaHOBL.

6) CknagHicTb npouenypv BHeceHHs 3MiH 0o KoHcTuTyuii Ykpainm gk
NpaBOBOi rapaHTii KOHCTUTYLIMHOrO Nafy BU3HAYAETbCS Yepes HANEeXHICTb

%6 Tam camo. C.22.
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YCTaHOBYOI Bfagu. YCTaHOBYA BNaja peanisyeTbCs yepes NOEAHAHHS iH-
CTUTYTIB 6€3nocepenHboi Ta NpeacTaBHULBKOI AeMOKPaTIi. 1K EAMHUIA HO-
Cil cyBepeHHOi Bnaau, Hapopg, YkpaiHu peanisye Taky 6e3nocepefHbo Ta
yepe3 chOpMOBaHi HaNeXHUM YMHOM NPeLCTaBHULLbKI OpraHu nybaivHoi
Bnagu (4. 1 ct. 5 KoHctuTyuii). KOHCTUTYLiMHE nonoXeHHa npo cnocobu
BM3HAYEHHA Ta 3MiHU KOHCTUTYLIMHOro nagy Hapoaom YKpaiHu (4. 2 cT.
5) MOXHa pO3yMiTM TaKMM YMHOM, WO MOBMHHI ByTM 3abe3nevyeHi gemo-
KpaTu4Hi npouenypyu po3pobku, 06roBOpeHHs Ta 0CTaTOYHOIO CXBaNEHHS
npoekTiB 3MiH A0 OCHOBHOrO 3aKkoHy. Ha Hawwy AyMKy Wi HOPMaTMBHI no-
noxeHHsa KoHcTuTyuii He 3abe3nevytoTb NpaBo Hapoay YkpaiHu 6e3noce-
penHbo BHOCUTH 3MiHM A0 KOHCTUTYUI.

YcmaHoeya enada - Lie NpaBoBUI NOPSA0K peanisauii cysepeHHoI ena-
O0u Hapody YKpaiHu eu3Ha4yamu ma 3MiHo8amu KoHcmumyuyitiHul 7ad wns-
XOM MOEAHAHHS 3acobiB 6e3nocepenHbOI Ta NPeACTaBHULBKOT LeMOKpaTii.
MpouenypHe 3abe3neyeHHs KOHCTUTYLiIMHOMO MOIOXKEHHS AeMOKPATUYHOI
NpaBOBOi COLiaNbHOT AEPXKaBM BU3HAYAETLCS CYyBEPEHHMM NPABOM HApOAY
YKpaiHv BU3HAYaTU Ta 3MIHIOBATU KOHCTUTYLIMHWIA nag (CT. 5 KoHCTUTyLiT).
Bnapa, o BCTAHOBAKE KOHCTUTYLLIO, BU3HAYAETHCA SIK OpraHisaliinHuin Ta
NpoLesypHUI NOPSAOK BUPAXKEHHS Y GOPMi OCHOBHOIO 3aKOHY MpPaBoOBUX
3acaf AepXKaBHOro Ta CyCMisbHOro nagy, npaBoBux GopM B3aeMogaii ny-
6niyHOi BNaam, cycninbCTea Ta iHAMBIAA.

KOHCTUTYLiHI HOpMM BONOAIOTb BEPXOBEHCTBOM Yy HALOHANbHI
CUCTeMi NpaBa, Lo | BU3HAYA€E 0COBAMBUIM NOPAAOK iX NPUAHATTS, 3MiHM Ta
BiAMiHW. TOMY Lie € KICHUM KpUTEPIEM PO3MEXYBAHHS NOHSATH YCTAHOBYO-
ro Ta 3aKOHOA4ABYOro npouecy. Y BiANOBiIAHOCTI A0 3araNbHMUX NPUHLMMIB
npaBa YCTaHOBYI NpoLeaypy NOBUHHI BiAMOBIAATM HACTYNMHMUM BUMOraM.

1) IcHy8aHHS ne2imuMHUX 0p2aHie e1adu, sSiKi ynoeHo8aweHi 8i0 IMeHI
Hapoly npu3zHayamu ma 3abe3neqyumu npuliHamms abo 8HeceHHs 3MiH 00
koHcmumyuyii. Y KoHCTUTYyLii Ta 3aKoHaX YKpaiHM BM3HAYaETbCS OpraHisa-
i Ta NOPSAOK JiNbHOCTI BULLMX OPraHiB AepXKaBu, SKi KOMNETEeHTHI npu-
MMaTW pilleHHs 3 NUTaHb BCTAHOBNEHHS YM BHECEHHS 3MiH A0 OCHOBHOrO
3aKOoHy. SKWO B AepyKaBi HEMAE KOHCTUTYL, TO AiSNbHICTb TAKMX OpraHiB
BIAAM NOBMHHA 3A4iMCHIOBATUCS 3rifHO AEMOKPATUYHUX 3acaf CycniNbHO-
ro nagy. lMpouenypv No BCTAHOBEHHI YM BHECEHHI 3MiH A0 KOHCTUTYLI
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MOBWHHI 34iMCHIOBATUCS Y NeriTUMHMX opMax, TOBTO HAa OCHOBI NMOBHOBA-
XeHb AEePXKaBHUX OPraHiB, BU3HAYEHMX 3aKOHOM.

2) ¥ pa3si gidcymHocmi KoHcmumyuii 8axuiugy poss 8idizparomse iHcmu-
mymu nosimu4Hoi cucmeMu CycninsCcmed, HauioHabHi Mpaduuyii demokpa-
mii, WO CNyaTb OCHOBOK TakK 3BaHMX ‘MEPeaKOHCTUTYUiMHMX HOopM”. Ha
nepwui NnaH y 4aHOMy BUNAAKY BUXOAMTb MONITUYHA aKTUBHICTb HApo4y,
pi3HOro poay NOAITUYHMX OpraHi3aLin.

MpobneMHUM MUTAHHAM € pO3rNs[, YCTaHOBYMX MpoLeayp y BUNaAKy
peBOOLIT UM KapAMHANBHMX 3MiH CYCNiNbHOrO Ta AepXxaBHoro nagy. Pe-
BONKOLIS SIK CYCNiNbHE SBULLE O3HAYAE SKICHI 3MiHM Y NPaBOBOMY perynto-
BaHHIi CYCMiNIbHMX MPOLIECIB, WO Befe A0 NOPYLUEHHS MPUHLMMNIB KOHTUHYI-
TeTy Ta NPABOHACTYNHOCTI. Y BNACHOMY pO3yMiHHI peBOMOLIMHI npoLecH €
HECYMICHUMM i3 ifesIMU KOHCTUTYLLIOHANi3MY, NapaMeHTCbKOI AeMOKPaATIl.
Tomy Ha nmeplmii NnaH BMXoaMTb 3abe3neyeHHs npouenyp 6esnocepen-
HbOro HapoaoBnanAs. 30kpema, npasoBe opopmneHHs YKpaiHCbKoi aep-
»KaBu Byno 34iMCHEHO LWISXOM CXBANIEHHS HAa BCEYKPAiHCbKOMY pedepeH-
AyMmi 1 rpyaHa 1991 poky AKTy NporonoLeHHs He3anexHocTi YKpainu, Lo
CTano NposiBOM KpUAMYHOIO MexaHiamy Buxoay YPCP i3 cknagy CPCP.

3) lMpouedypHe 3ab6e3neqdeHHs ycmaHos4020 npoyecy. Ha 3akoHoaaBYO-
My piBHi NOBMHHO GYTV BperynboBaHO NOPSAOK NPUIAHATTS ab0 BHECEHHS
3MiH [0 KOHCTUTYLi. Y BUNAAKy BilCYTHOCTI 3aKOHOAABYOro 3abe3nevyeH-
HS iCHYe NnpobnemMa rapaHTin NpeACcTaBHULTBA OCHOBHUX MOMITUYHUX CUN
cycninbctBa. HesabesneyeHicTb HPUOMYHUMU NpoLEaypaMU NPURHATTS
KOHCTUTYLiT Befe [0 MOpPYLWeHHs i1 puanyHoi GopMUu, NOPYLLEHHS NpaB
OCHOBHMX CYBOEKTIB KOHCTUTYLIMHUX NPABOBIAHOCKH.

3 iHWoro 60Ky, € AUCKYCIMHUM MUTAHHS HOPMATUBHOIO PEryatoBaHHS
YCTaHOBYMX Npouenyp, SKi 34iMCHIOETbCS HAPOAOM 32 AONOMOrow pede-
peHAapHUX npoueayp (3rinHo 6NaHKeTHOro NonoXeHHs CT. 72 KoHctutyuii
YKpaiHu), cTapum 3aKOHOAABCTBOM, SIKe BiACTA€E Big peanii CycninbHOro
XUTTS aB0 9Ke YMHHE LWe A0 NPUMHATTS KOHCTUTYLII. BeHeuiaHcbKa KOMi-
Cifl CTOITb Ha TiM NO3MLT, LLLO TAaKWI PO3PUB Y HOPMATUBHOMY PeryntoBaHHi
BeAe A0 3ropTaHHs AEMOKPATUYHUX 3acaf YCTaHOBYMX nNpoueayp i € dop-
MOI MOCAraHHS Ha ICHYKYMI KOHCTUTYLIMHWIA Nnag. MNaHiBHa BiTYM3HSAHA
KOHCTUTYLiMHA AOKTPMHA TSXKIE 4O BM3HAHHS MpOBiAHOI poni nnebicum-
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TapHWUX Npoueayp, i He AMBASUMCb HA TaKUA pO3PUB Y HOPMATUBHOMY pe-
rYN0BaHHI, iCHYE MOXMBICTb peanisauii npoueaypv N0 BHECEHHIO 3MiH A0
KoHcTuTywii. MNpaBosa no3uuis KonctutyuiiHoro Cyany YkpaiHu 3B0AUTLCA
[0 BM3HAHHS nNpaBa Hapoay YKpaiHWM BM3HA4YaTV Ta 3MIHKOBATU KOHCTUTY-
LiMHWIA naj, HaBiTb Y BUNAAKAaX HEOAHO3HAYHOrO NPAaBOBOMO PeryBaHHA
Ha piBHI 3aKoHy pedepeHAapHUX NpoLeayp, ane B Mexax, BU3SHAYeHUX
KoHctuTyuieo Ykpainn. Taka no3uuis € ypasnuBoto, OCKiNbKM MNigpuBa-
FOTbCS OCHOBM NEFITUMHOIO YCTaHOBYOrO NPOLLECy 3 MipKyBaHb MNOAITUYHOI
6e3nekun ocobu, Wo nepeadayae viTky iHOOPMOBAHICTb NPO CTaH NPaBOBO-
ro peryntoBaHHS.

Ha 8iomiHy 8id 3akoH00agY020 Npouecy 8HeCeHHs 3MiH 00 KOHCmumyuii
06MEMYIOMbCA NEBHUMU MEXHIYHUMU eleMeHmamu, ki Hocaime npoue-
cyansHUlli xapakmep (CMeopeHHs cneyianbHoi KOHCMuUmMyuitiHoi KoMicii i3
WUPOKUM 3a/1y4eHHAM (axisuig-KoHCmumyuioHanicmis, noemopHe cxea-
JIeHHS 3MiH 00 KOHCmumyuii Ha HacmynHil cecii napnameHmy, 3a60poHa
nepeansidy NegHUX KOHCMUMyUitiHUX NOJIOXeHb MoWo).

Cy00s KCY B. lLlanosan y cnpasi uj000 npasa eemo Ha 3aKOH Npo BHECEH-
H$1 3MiH 00 KoHcmumyuii YkpaiHu eusHae make: ,[Topsdok npuliHamms (i
3ameepoxeHHs) 3aKOHI8 Npo 8HeceHHs 3MiH 00 KoHcmumyuii YkpaiHu eu-
3HayeHo ii po3dinom XllI, wjo mae 8idnosioHy Haseay. Lieli nopsidok € npuH-
4unoeo 8iOMIHHUM 8i0 8CMAHOB/EH020 0415 3aKOHI8. Lle we pa3 cgiddums
npo pi3Hy npupody 3aKoHi8 Npo 8HECEHHS 3MiH 0o KoHcmumyuii Ykpairu i
3akoHie . Ha dymky O. fOuuka makox icHye cneyugika 3akoH00asyozo |
KoHcmumyuitiHo2o (mobmo ycmaHog4020) npouecy?.

3MiACHEHHS YCTAHOBYMX MpoLenyp MOBMHHO BIAMNOBIAATM OCHOBO-
MONOXHUM KOHCTUTYLIMHUM NpuHuMnaMm. [1paBoBe peryntoBaHHS Takmx
NPUHUMMIB 3a6e3MneYyeTbCs WOL0 BHECEHHS 3MiH A0 KoHcTUTyuii YkpaiHu.
MopyweHHs NpUHUMMIB MO BHECEHHO 3MiH Ao OCHOBHOro 3akoHy Beae
[l0 MOPYLUEHHS LOPUANYHOT GOPMUM AiSNbHOCTI opraHiB nybnivyHoi Bnaaun. Y

27 OkpeMa pgymka cyani KCY B.M. Wanosana fo piwenHs KCY N2 6-pn/2003
2 HOwmk O.l. TeopeTnyHi 0OCHOBM 3aKOHOAABYOTO Npouecy: MoHorpadis. Kuis, 2004. C. 257-278.
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BiANOBIAHOCTI A0 3MicTy KOHCTUTYLIT 1T BCTAHOBIEHHS MOXHA PO3YMITH §IK
nepernsg, KOHCTUTYLiMHOro naay, To6To peBisito KoHCTUTYLIT YkpaiHu.

3MiHa KOHCTUTYLiT 03Ha4yae pedOpMyBaHHSA 3acaf KOHCTUTYLIMHOMO
Nnafy, KOHCTUTYLIMHOIO CTaTycy 0cobu, OCHOB OpraHi3adii nybniyHoi Bnaau
Ta MeXaHi3My MPaBOBOro 3aXMUCTY KOHCTUTYLLIT. PedOpMyBaHHS KOHCTUTYLT
MOXX/IMBE MpPU 3MiHi OCHOBOMOMOXHMX 3acaj, COLiaNbHOT, MONITUYHOT, KO-
HOMIYHOI Ta KyNbTYpPHO-AYXOBHOI CUCTEMM CYCMiNbCTBA. Ha OCHOBI LbOroO
MOXHa BUAINNTU HACTYMHI MPUHLMNM YCTAHOBYOrO MpoLLecy, Lo 3akpinne-
Hi y KoHcTuTyuii Ykpaiim abo BunnuBatoTh i3 ii 3MicTy.

1) [lpuHuyun sepxoseHcmea npasa nependayae NPaBoOBUIA 3MiCT KOH-
CTUTYLLii Ta 3AiMCHEHHS YCTAHOBYMX MpOLLefyp BUKIKOYHO Y NpaBoBux dop-
MaXx, sKi BU3HaueHi posginamu I, 111 ta X111 KoHcTuTyuii Ykpainu. Cybektamum
iHILIaTMBM MO BHECEeHHS 3MiH A0 KOHCTUTYLIT BUCTYyNatTb Hapos YKpaiHu
3a npouenypoto pedepeHayMy 3a HapOAHOHO iHiLiaTuBoto (CT. 72), MNpe3u-
[eHT Ta BM3HaYeHa KOHCTUTYLIE YaCTMHA Bif KOHCTUTYLIMHOrO Cknagy
BepxoBHoi Paau.

3MiHM, WO BHOCATbCS A0 KoHCTWTYLii YKpaiHW, noBUHHI ByTM cnps-
MOBaHi Ha aKicHe pedOpMyBaHHS KOHCTUTYLiMHOrO nagy. [pasosuit 3mict
3MiH A0 KOHCTUTYLIi CNpSIMOBYETLCS HA MOKPALLEHHS iHCTUTYTIB 3abe3ne-
YeHH$ TigHOro iCHYBaHHSA 0COOM, HANEXHOro QYHKLiOHYBaHHA ny6niYHOT
BNagM Ta CUCTEMM HaLioHanbHOi 6e3neku Ykpainu. 3MiHn oo KoHcTuTyuii
He MOXYTb TATHYTK 33 COOO NiKBIAALI0 IHCTUTYTIB NMPAaBOBOroO 3aXMUCTy B
YKpaiHi. 3akpinnernuin y KoHCTUTYLIT YKpaiHM yCTpii cycninbcTsa i AepXKaBu
Bif06Gpaxa€e 3000yTKM BITYM3HSHOIO Ta CBITOBOIO KOHCTUTYLLIOHANi3MY, Bi-
TYM3HSAHI 3BMYAI Ta TpaamMLii NpaBa, WO BifLOOPAXKAE iAet HACTYNMHMLUTBA Y
npagi?’. ToMy MOXHa NPUEAHATUCSA A0 NO3ULiT HIMELbKMX KOHCTUTYLIIOHA-
NiCTiB, LLO rOfIOBHMM Y AA@HOMY BUMNAAKY € AOAEPXKAHHS OpraHi3auiiHux 1a
npouecyanbHUX NPUNKUCIB KOHCTUTYLIT. Came 9K CYyKYNHICTb LIUX eNeMEeHTIB
BOHM BM3HAYalOTb 3MICT yCTaHOBYOI Bnagu®’.

3rigHo ctaten 72 Ta 155 KoHctuTyuii Takmii 3aKOHONPOEKT BNpaBi BHO-
CUTU Ha PO3rNSA NapAaMeHTy rpoMaasHKU YKpaiHu 3a Npoueayporo HapoaHOi

2 Nue.: Jlykuy P.MpeemcTBEHHOCTb B NpaBe. Mockea, 1981.
30 TocypapcteeHHoe npaso lepmanuu. Cokpaly nep. ¢ HeMm. B 2-x T. T. 2. C. 305-306.
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iHiLiaTMBM, a Takox lNpe3unaeHT YkpaiHu abo He MeHL K TPETUHA HAPOLHUX
[enyTaTiB Bif KOHCTUTYLiMHOro cknany BepxosHoi Pagu YkpaiHu.

2) Hedonycmumicme 06MexeHHS YU cKaCy8aHHS 0CHOBHUX Npas i c8o600
03Ha4aE€ Te, Wo B Ui YacTuHi KoHcTuTyuia YKkpainu He nignarae neperns-
[0Bi B3arani.Y LbOMy acnekTi 3MiHM MOXYTb CTOCYBATMCS SKiCHOIO MOKpa-
LLEHHA MEXaHi3My NPaBOBOr0 3aXMCTY Yy CTOPOHY PO3LLUMPEHHS TAKOrO POAY
{HCTUTYTIB Ta BCTaHOB/IOBATM SKICHO HOBI HaNPSAMKW LisNIbHOCTI OpraHiB
nybniyHoi Bnagy no 3abesneyeHHo rigHoro icHyBaHHA 0cobu. 3 iHWoro
60Ky, 3MiHM A0 KOHCTUTYLi MOBUHHI Bif0OpaxxaTy TeHAEeHL T pO3BUTKY CBi-
TOBOrO CMiBTOBApMCTBA LWOAO 3abe3neyeHHs OCHOBHMX MpaBs i cBobog, Ta
BiANOBIAATM MPUHLMNAM NOBAark A0 MiXHApPOLHOMO MpaBa, TyMaunTucsa y
KOHTEKCTi HOPM Ta NPUHLMMIB MiXXHAapOLHOro Npaga.

Hapop YkpaiHu He BONOAIE MOHOMONBLHOK BNAA0K BM3HAYATU 3MiHU
[0 KoHcTuTyuii y CTOPOHY BiAMOBM Bif, CBOIX NPUPOAHMX NPaB, a OPraHu
nybniyHoi BNaAM He BMpaBi iHILilOBAaTM TaKOro pofy 3aKOHOMPOEeKTU. Ta-
KMM 4nHOM, KoHCTUTYyLis YKpaiHWM MeBHOK Mipok 0O6Mexye cyBepeHiTeT
Haponay, OCKifibkn OCHOBHI NMpaBa BM3HA4akTb OpraHisauiinHo-npoueaypHi
3acafuM CycninbCTBa i AepxaBu. MaTepianbHMM obMexeHHsM peanizaduii
YCTaHOBYOI BNaAM € HELOTOPKAHHICTb nonoxeHb KOHCTUTYUII, Wo cTocy-
0TbCS OCHOBHMX MpaB i cBoboa. TakoX He MignaraloTb nepernsgosi nono-
)eHHs: OCHOBHOMO 3aKOHY o0 3a6e3neyeHHs He3anexHoCTi Ta TepuTo-
pianbHoi winicHocTi Ykpainm (4. 1 ct. 157).

3) [lpuHyun nosdeu cysepeHH020 nNpasa _HApPOOy 8U3HAYAMU MA 3Mi-
H8amMu KoHcmumyuitHud aad. 3rigHo ctaten 5 Ta 69 KoHcTuTyuii Hapopg
YKpaiHu Bonofi€ NpaBoOM BM3HAYaTK Ta 3MiHKOBATU KOHCTUTYLIMHWI Nnag,.
Takox OCHOBHMI 3aKOH YCTAHOBIIOE LiNICHY CUCTEMY Nepernsay KOHCTU-
TYUIMHUX MOMOXEHb LUISXOM MOELHAHHA IHCTUTYTIB Ge3nocepenHboi Ta
npeacTaBHULBKOI AeMokparTii. IHCTUTYT pedepeHayMy BM3HAYAE 3BOPOT-
Hill BNIMB Ha 3[iMCHEHHS CyBEpEHHOro npaBa Hapoay 3 60Ky NoniTUYHUX
opraHizauin. KoHctuTyuia Ykpainu rapaHTye cBobofy NoniTMYHOI AisnbHO-
CTi opraHam nybniyHoi Bnaam Ta igeonoriyHy 6aratoMaHiTHICTb. OfHUM i3
3aco6iB NONITUYHMX MpaB Yy BiANOBIAHOCTI A0 KOHCTUTYLIAHUX Linei Bu-
cTynae cBobopa ob€aHaHb y NONITUYHI NapTii, gki cnpusoTb GOpMYyBaH-
HIO Ta BUPAXEHHIO MONITUYHOT BOMi TPOMAASH LWNSXOM yyacTi y Bubopax
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Ta pedepeHaymax (cT. 36). [pomMaasHu YkpaiHu BONOAIOTb NpaBoM BpaTu
y4acTb B yrpaBniHHi NyBNiYHUMM CNpaBaMM Y SKOCTi AEPXKABHUX UM MYHi-
uMnanbHMxX cnyxboBLiB abo yepes Bubopu, pedepeHayM Ta iHWi hopmu
6e3nocepenHbOi AEMOKpaTii.

4) [puHyun 060893K080CMi NONEPEOHLO20 KOHCMUMYUIIHO20 KOHMP-
0/110 30 NPOEKMAMU 30KOHI8 NPo eHeceHHs 3MiH 00 KoHcmumyuii YkpaiHu. Y
BignosigHocTi Ao cT. 159 KoHctutyuii KoHctutyuinHuin Cya Ykpainu 3aivc-
HIOE MPEBEHTUBHUI KOHCTUTYLIMHMI KOHTPONb 3aKOHOMPOEKTIB TaKOro
poady Ha npeaMeT HefoMyLEeHHS CKacyBaHHS abo 3BYXXEHHS CYTHiICHOro
3MiCTy OCHOBHMX MpaB i cBo6oa, 3abe3neyeHHs Aep>KaBHOMO CyBEpeHi-
TeTy Ta TepuTOpiaNnbHOI LiNiCHOCTI YKpaiHW, a TakoX WOAO LOTPUMAHHS
npouenypHuMx obMexeHb LWOAO0 iHiLitOBaHHS YCTaHOBYOI nmpoueaypu (ra-
PaHTii HanexHoi NpaBoBoi nNpoueaypu). Taknit KOHCTUTYLLIMHUIA KOHTPONb
PO3rNSAAETLCS K 0O0BA3KOBA CTaAiN YCTAHOBYOI NpoLeaypH, iHakwe — Le
cnip posrnagatv sk rpybe nopyweHHs KoHctuTyuii Ykpainu. [pu BHeCeHHi
y BepxoBHy Pagy YkpaiHu Takuii 3aKOHOMPOEKT Niansara€ nornepenHbLoMy
KOHCTUTYLiMHOMY KOHTponto 3 6oky KoHctutyuiHoro Cyay YkpaiHu Ha
npeaMeT MOoro HecynepeyvyHocTi NpoueaypHUM 0BMEXEHHSM, NPO Lo BXe
HEeOAHOPA30BO KOHCTATYBAB Liei OpraH y CBOIX pilleHHSX.

5) MpuHyun Hedonycmumocmi 3miHU KoHcmumyuii YkpaiHu 8 ymosax
B0EHH020 YU HAO38UYALIHO20 CMAHY. Y UMX YMOBaxX 0OMEXYETbCS Ais OKpe-
MUX KOHCTUTYLIMHMX NpaB i cBobog, (4. 2 cT. 64 KoHcTuTyuii), ocobnmneo ski
CTOCYHOTbCS FapaHTiid MPaBOBOro 3axMcTy 0Cobu. ToMy cucTeMa KOHCTUTY-
LiMHMX NPaBOBIAHOCUH HE [LO3BOJISIE NPU TaKMX 0OCTaBMHAX 3abe3neynTun
[eMOKPaTUYHI 3acaam npoueaypu BHeceHHs 3MiH A0 KoHcTuTyuii YkpaiHu,
WO CNYXMTb HOPManbHOK NPaBOBO rAPAHTIEID KOHCTUTYLIMHOMO nagy.

BHeceHwuit ang 3aTBepOXXeHHS Y NapiaMeHT 3aKOHONPOEKT LLOAO BHe-
ceHHs 3MiH po po3ainis I, Ill, XIII OcHoBHOro 3aKoHy NOBMHEH ByTW none-
pefHbO CXBaNeHWM ABOMA TPETMHAMM MOr0 KOHCTUTYLLIMHOI BinbwocTi Ha
HaCTyMHiN Yyeprosin cecii. TinbKK Nicns 4OTPUMAHHS LMX NPaBUA 3aKOHO-
NPOEKT NiANArae KiHLEeBOMY CXBaNIEHHIO BCEYKPATHCbKMM pedepeHayMoMm,
KU NpU3HayaeTbes MNpesmnaenTtom Ykpainu 3rigHo ct. 116 Konctutyuii.
LWoao iHWmMx nonoxeHb 3MiHM [0 KOHCTUTYLIT nonepeaHbo CXBaNoHOTHCS
a06CONOTHOM BiNbLUICTIO BifL KOHCTUTYLLIMHOTO CKNaAY, @ OCTAaTOMHO 3aTBEpP-
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[DKYHOTbCS — HE MEHLU K ABOMA TPETUMHAMM Bif, KOHCTUTYLLIMHOIO CKnagy
BepxoBHoi Pagn YkpaiHu.

6) [IpuHuun Hedonycmumocmi no8mopHo20 nepeansady 00HUX i mux xe
KOHCMUmMyuitiHuX noa0eHb NapaamMeHmomM 00H020 CKAUKAaHHS (4. 2 cT. 158
KoHctutyuii). fapaHTisMM HanexHoi npouenypu y AAHOMY BUMAAKy Cy-
aTb Uini 3a6e3neyeHHs HACTYMHOCTI iHCTUTYTIB NyOnivyHOi BNagu Ta He-
[LONYCTUMICTb TaKMX YMOB, W06 NeBHWIA opraH nybniyHoi Bnaam y3ypnyBas
B/IAZY MO BU3HAYEHHIO 3MiCTy KOHCTUTYLLIMHMUX NONOXKEHb YU KOPUTYBAHHS
iX 3MicTy.

7) [IpuHyun Henpunycmumocmi eHeceHHsl 3MiH 00 OCHOBH020 3AKOHY,
AKWO 00UH i Mol ye camuli 3aKoHONPoeKm po32/110aecs NAPIAMEHMOM HA
npoms3i poky. Takoro pofy rapaHTis ctabinbHocTi KoHcTUTyLii cnpsamoBaHa
Ha 3abe3neyeHHs NpaBoBOi 6e3nekn 0cobu Ta NEeriTMMHOCTI QYHKLiOHY-
BaHHS nybniyHoi BNaau, 30Kkpema napnaMeHTy. Takox MOBTOPHE BHECEHHS
3MiH po posginis I, I1l, XIIl OCHOBHOro 3akoHy 3 O4HOrO i TOr0O X CaMoro
MUTAHHS MOX/MBE WLLE A0 NapnaMeHTy YKpaiHW HAaCcTYNMHOTO CKAMKAHHS
(4.2 c1.156), MOXXNUBICTb BHECEHHS TAKOMO POAY 3aKOHOMNPOEKTY He paHiLle
HiX Yyepes piK i3 AHA NPUAHATTS pilleHHS WOoA0 Hboro (4.1 cT. 158). Mapna-
MEHTOBI OZLHOTO i TOrO X CTPOKY CK/IMKAHHSA 3a60pPOHEHO 3MiHIOBATH ABidi
OOHi ¥ Ti caMi nonoxeHHs KoHcTuTyuii Ykpainm (4. 2 cT. 158).

Sk cgiddume cgimosuli ma 8imyusHsHUl 00C8i0 KOHCMUMYyUioHANi3My
He [CHYE 302anbHONPULHAMOI cxeMu npuliHamms abo pegisii KoHcmumy-
uii (y popmi nesHozo npasosoeo ideany). lpogecop KenvHcokozo yHisep-
cumemy [. bpyHHep sudinse npuHaliMHi yomupu Mooeni npuliHamms a6o
pesizii KoHcmumyuii.

1. MpuliHamms KoHcmumyuyii 8HacidokK ii po3pobKu cneyianbHOK KOH-
CcmumyUyiliHoK KOMICIEI 3 HACMYNHUM 30mM8epOXeHHIM Ha pepepeHdyMi.
LaHa npouedypa He Moxe 3abe3neyumu 2apaHmii npas MeHwWocmi'y eu-
naoky 20Cmpo20 NPOMUCMOSIHHS y CYCNninbCcmai | npuliHama KoHCmumyuis
He BUKOHY8amume C80€i pyHKUII nonimu4Hoi inmeepauii y cycninecmei ma
depxasi.

2. MpuliHamms koHcmumyuii ycmados4umu 36opamu. Taka npouedypa €
CKIa0HO0, OCKiNIbKU 8OHA 3a6e3ne4dyembcsa p0oM o0p2aHi3auiltiHux 3axodie
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ma € mexHiyHo CknadHor. CxeaneHHs KOHCMuUmMyuyii y yux ymosax mMoxe
bymu ycknadHeHuUM y pe3yasmami NnpomucmosiHHS 2if0K 81ad ma npogio-
HUX NOIIMUYHUX IHCmuUmymie cycninbcmea. SIKuio KpaiHa Mae po3suHymi
0eMoKpamuyHi iHcmumymu ma mpaoduuii, maka npoyedypa € onmumans-
Hoto i QilicHo 8i00bpaxae 3micm ycmaHos4oi 8aadu.

3. MpuliHamms KoHcmumyuii napaameHmom y KOHmMeKcmi npuHyuny
0eMoKpamii Moxuiuge npu WUpoKoMy 3aay4eHHi Hapody 0o po3pobku ma
062080peHHs1 NPOeKMy 0CHOBHO20 3aKOHY Oepxasu. Taka Modenb nepeo-
b6ayae iCHy8aHHs CMIlKUX 0eMOKPAMUYHUX iHCmumyuili ma mpueanux
napaameHmMceKux mpaduuid, a makow 8i0HOCHY NOMIMUYHY, eKOHOMIYHY
ma couiansHy cmabinbHicms y cycninecmsi. Taka MoOeslb MAkoX« He y Nog-
HIl Mipi y3200YEMbCSA (3 KOHUENYi€ YyCmaHos84yoi 81adu, 0CKibKU IHKOMU
napnameHm Moxe 8ucmynamu siK y3ypnamop ycmaHogyoi 8aaou.

4. MMoemanxe pegopMyBaHHs KoHcmumyuii, ske nepedbayae noaimuy-
HUU KOMNPOMIC | NpUGHAMMS HA NPOMIXHOMY emani pamko8o20 00KYMeH-
ma, akuli 6u 80s100i8 xapakmepom m.38. ‘manoi koHcmumyuii” (o peay-
JIOE 8 OCHOBHOMY iIHCMuUmMymu ny6aidHoi 81a0u ma nUMAxHs 0epXasHo2o
ycmporo). Takozo pody nepexioHa KOHCmMUmyuis 3aknadae ocHosu npu-
HAMmMs N0BHOUIHHOI KOHCMuUMyUii, 5ka 6u 8pe2yneana 0CHOB8HI KOH-
cmumyuyiliHi iHcmumymu (Hanpuknad, Ykpaita, [Tonswa, YeopuwuHa mow,o).

Y uinomy maki MexaHiamu npuliHImms 4u 8HeceHHs 3MiH 00 KOHCMU-
myuii y cgimosili npakmuui NOEGHYIMbCA NEBHUM YUHOM, Wo 8i00bpa-
HAE HAUIOHANbHI Mpaduyii ma nesHi KOHKpPemHo-icmopu4yHi 06cmasuHuU.
30Kkpema, HalinoWwupeHiwow NPakmukorw € po3pobka npoekmy KOHcmu-
myuii cneyiansHow KoMmiciero abo ii nonepedHe Cx8aneHHs NapaameHmom
i3 ocmamoyHum 3ameepoxeHHIM OCHOBHO020 3AKOHY HA 8CEHAPOOHOMY
pepepeHOyMmi.

IHcmumyuyiiiHi 2apanmii KoHcmumyuitiHo2o nady YkpaiHu HocaTb Op-
raHisauirHo-npaBoBy GOpMy i BTINOKTLCA Y AEMOKPATUYHMX 3acafax
(dYHKLIOHYBaHHS CYCNinbCTBa i Aepxasi, cBOBOAI NMONITUYHOI AiSNBHOCTI,
MONITUYHOI, EKOHOMIYHOI Ta ifeonoriyHoi 6araTOMaHITHOCTI, HaNEXHOMY
(dYHKLIOHYBaHHI nybniyHOi BNaau, cucteMun 3abesneyveHHs HauioHanbHOI
6e3nekun YkpaiHu.
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a) [leMokpaTMyHi 3acaam opraHizadii cycninbCTBa i gepxaBu 3abes-
MeyyoTb HACTYMHICTb 3400YTKiB BITUM3HAHOIO Ta CBITOBOrO KOHCTUTYLiO-
Hani3aMmy. 30Kpema, NpUHLUMN NPaBOBOI AepPXaBM IPYHTYETbCS HA 3acafax
noainy Bnag, Ha GOPMYBaAHHI BULLMX OPraHiB AEPXKaBW LINSXOM NPSIMUX
BMOOPIB, HAa MOBA3i OCHOB CaMOpEry/IOBaHHS Ta CAMOBM3HAYEHHS CyCMifb-
CTBa. HMHI NpUHLMN NpaBoBOT AePXKaBK TPAHCHOPMYETHLCS Y MPUHLMM KOH-
CTUTYLLIHOT JepXaBu.

6) CBoboza NONITUYHOI AiSNbHOCTI NONAra€e y aBTOHOMHOCTI IAaHOK Moi-
TUYHOI cMCTEMM, 3a00POHi DYHKLIOHYBAHHS NONITUYHUX CTPYKTYP B OpraHax
nybnivyHoi BNagu, y CaMoCTiIMHOCTI BU3HAYEHHS NMOMITUYHOIO KYpCy BULLMMM
OpraHamu Oep>xaBu Ha OCHOBI 3aKOHY. B ekoHoMiuHin cdepi KoHcTUTyLiA
YKpaiHu 3aknana ceoboay BMOOpY Moaeni eKOHOMIYHWUX BiGHOCHH, Y Kysb-
TYPHO-AYXOBHIl chepi BU3HAYa€e rapaHTii 3abe3neyeHHs cBoboam ineonoriy-
HOro pO3BMTKY Ha OCHOBI 3acTepeXeHHs Npo 3aKkoH. 3abe3neyeHHs cBoboam
CaMOPO3BUTKY JIAHOK FPOMAJSHCbKOrO CYCMiIbCTBA MPYHTYETLCS HA rapaHTisaX
HeLO0TOPKAHHOCTI OCHOBHMX LLiHHOCTEN YKPaiHCbKOro CyCninbCTBa.

B) HanexxHe yHKLioHyBaHHSA Ny6nivHOI BNaau po3rngaaaerbcs K He-
00xigHa yMOBA rapaHTyBaHHS KOHCTWUTYLiMHOro nagy. [JaHui MexaHism
NONAra€ y KOHCTPYKTUBHIM AiSNbHOCTI OpraHiB nybniyHoi Bnagn Ha peani-
3auito uwinen Ta 3aBAaHb, 3akpinneHnx KoHctutyuieo Ykpainu. [pupoaHo,
3rigHO nogainy Bnaf 3abesnevyeTbCs He3aNexHicTb, QyHKLiOHaNbHa Bifo-
cobneHiCTb cnewianizoBaHMX opraHiB nyoniyHoi Bnagu. Paszom i3 Tum opra-
HW BNaAM NOKJIMKAHI Y3rofyyBaTu CBili MOAITUYHMI KypC Y BiANOBIAHOCTI
[0 KOHCTUTYLIMHUX Linen. TakuM YMHOM, ifeq cniBnignopsakyBaHHSA rinok
B/ € BAX/IMBOK CK/IAL0BOK 3abe3neyeHHs KOHCTUTYUIHOro nagy. Ha-
npuknag, akwo He 6yae chopmoBaHo KoHcTutyuiiHoro Cyny Ykpainu 3ria-
HO BCTaHOBNEeHOI npouenypu (4. 2 ct. 148 OcHoBHOro 3akoHy), ue nigipse
nifABasMHM NPaBOBOi AePXXaBHOCTI B YKpaiHW, CTaHe peanbHOK 3arpo30H0
KOHCTUTYLIMHOMY NafoBi.

r) TakoX BaX/IMBUM €/1EMEHTOM CUCTEMM FAPAHTIN KOHCTUTYLIMHOIO
napy YkpaiHu € cucteMa HauioHanbHoi 6e3neku YkpaiHu. 3o0KkpeMa, 3acTo-
CyBaHH$ iHCTUTYTiB BOEHHOTO i HAA3BMYAMHOIO CTaHy € 3aCO60M eKCcTpaop-
[MHApHOro NpaBoOBOro 3axMCTy NybnivyHoro iHTepecy i nepenbavae obme-
YKEHHS AesKnX OCHOBHMX NpaB i cBobos (4. 2 cT. 64 KoHcTutyuii YkpaiHw).
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MpouedypHi 2apanmii KoHcmumyyiliHo20 1ady CTaHOBNSATb KOMMNEKC
npouecyanbHUX npouenyp, 3akpinneHmx KoHctutyuieo YKpaiHu Ta KOH-
KpPeTM30BaHUX Y NOTOYHOMY 3aKOHOAABCTBI. [1poLielypHi rapaHTii HabyBa-
t0Tb BCe BiNbLIOT Baru, OCKiibKM BOHW NependavatoTb YiTkuii, nepenbavy-
BaHMM Ta OAHO3HAYHMUI MEXAHI3M PO3BA3aHHA KOHCTUTYLIMHO-MPABOBUX
CMopiB Ha BiAMiHY BiA MEXaHi3MiB MOAITUYHOIO XapaKTepy.

Mpu aHanisi nybnivyHo-BNafHOro Ta rymaHictmyHoro 3micty KoHcTu-
Tyuii YKpaiHM MOXHa BUAINWUTW NEBHi 3arasbHi NPUHLMNN NPOLEAYPHUX
rapaHTiM KOHCTUTYLiMHOrO nagy. Taki NPUHLMNKM HOCATb YHIBEpCaNbHWUIA
XapaKTep, OCKiIbK1 NpUTaMaHHi He TiIbKM BITYM3HSHIN NPABOBIN CUCTEMI,
A € TAaKOX HaabaHHAM K EBPONENCbKOT NPaBOBOI TpaAMLii, Tak i CBITOBOI.

Taki NpUHUMNM CTAHOBAATb NOTiYHY, B3AEMOY3rOMXKEHY CUCTEMY.
CMCTEMHICTb MPUHLMNIB IOPUANYHUX NPOLEAYP BU3HAYAETLCS, NO-NepLue,
iX MPOBIAHUM MONOXEHHAM Y BITYU3HSHIM CUCTEMI NpaBa, Ika 00yMoBeHa
OCHOBOMOMNOXHMM xapakTepoM KoHctutyuii. Mo-apyre, 3 MeToto 3abesne-
YeHH$1 BEpXOBEHCTBA NpaBa Ta NOPSAKY BCS AiSNbHICTb OPraHiB Aepxasu
Ta MiCLEBOro CaMoBpsAyBaHHS MOBMHHA OyTW 3B'A3aHa MO3UTUBHMM 3a-
6e3neyeHHsAM LiHHOCTEN, Wo BcTaHoBneHi KoHctuTyuieto. Take 3abesne-
YeHH$ 34iMCHIOETLCA 33 NEBHUMU HOPMATUBHUMM BUMOTaMU i BTINIOETLCA
y NpaBoBiv GOpMi, WO BM3HAYAE NPOLLECYyaNbHUIA PEXMM 3aCTOCYBaHHS
KOHCTUTYLLIMHO-NPaBOBUX HOPM.

OCHOBHMMM NPUHLMNAMK FAPAHTYBAHHS KOHCTUTYLLIMHOrO nagy 3ria-
Ho KoHctuTyuii YkpaiHu €: 1) npuHUMN BEpXOBEHCTBA MpaBa; 2) NpuHLMN
MOEAHAHHS IMNEpPAaTUBHOrO Ta AMCMO3UTUBHONO Havana; 3) NnpuHUMN 3a-
6e3neyeHHs edekTMBHMX 3acobiB NMPaBOBOro 3axucty; 4) npuHUMN [O-
CTYMHOCTi MPAaBOBOro 3aXMUCTy; 5) NpuHUMN cybcuaiapHOCTI.

CucteMa 3aranbHUX MPUHLMMIB, TAKUM YMHOM NoOyLOBaHA HA MO3U-
TUBHIM LiSNbHOCTI NyBAiYHO-BNAOHMX IHCTUTYTIB 3abe3neyunTun cycninbHe
6naro Ta Ha cybexTMBHOMY Ny6niYyHOMY NpaBi NpMBaTHUX OCib Ha npaBo-
BMIM 3axMUCT. PO3rnsHeMO 3aranbHi NPUHLMMIM rapaHTyBaHHS KOHCTUTYLiR-
HOro nagy, ski 3akpinneHHi B OcHoBHOMY 3akoHy abo MoxyTb 6yTH BuBe-
[leHi i3 K0ro HOPMaTUBHOIO 3MICTY.

a) MpuHyun eepxoseHcmea npaea 6e3nocepenHbO 3aKPiINAEHO y CTaT-
Tax 8, 9 Ta 19 KoHctutyuii Ykpainu. CratTi 8, 9 3abe3nevytoTs Aito npa-
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BOBOr0 MeXaHi3My BULLOI PUANYHOI cunm KoHcTutyuii. SIkuM ymHOM 3a-
6e3neyvyeTbCs BEPXOBEHCTBO KOHCTUTYLi € MUTAHHAM CTaHy Ta AMHAMIKK
PO3BUTKY BIiTYM3HAHOI NMPaBOBOI CUCTEMM, @ TAKOXK CTAHOM PO3BUTKY HOPU-
[MYHOT TEXHIKM Ta HOpUCTIPYLAEHLLT Y LLioMy.

3rigHo Teopii KoHcTUTyuiT KoHcTuTyuiiHui Cyn noknuKaHui 3abes-
neuynTn npaBoBui xapaktep OCHOBHOrO 3aKOHY, BULLY HPUAUYHY CUNY
KoHCTuTyuii, NpaMy Ail0 KOHCTUTYLIMHUX HOPM i NPUHUMMIB, OfHAKOBE
3actocyBaHHs KoHcTMTYUii Ha BCii TepuTopii aepxkasu®l. KCY 3aiiicH0E
KOHCTUTYLIMHMUIA KOHTPONb TiNbKW HAaA MPaBOBUMM aKTaMMU BULLMX KOHCTU-
TyUiHMX opraHiB gepxasu Ta BepxoBHoi Pagu ABTOHOMHOI Pecny6niku
KpwuM. 3 iHworo 60oky, KoHctutyuinttmin Cyn Hapae odiuiiHe TnymaveHHs
KoHcTuTyuii i 3aKOHIB YKpaiHW. Y KOMANeKci 3 uboro BUMIMBAE, WO Op-
raH KOHCTUTYLLIMHOI FOPUCAMKLIT HapiBHI i3 3a6e3neyeHHsIM BepXOBEHCTBA
KOHCTUTYLiT TaKOX NOKAMKaHMI 3abe3neynTn KOHCTUTYLLIMHICTb NPaBOTBO-
PEeHHS Ta MPaBO3aCTOCYBaHHS. Lle TakoX BMMNAMBAE TAaKOX i3 3MICTy CTaTTi
8 KoHctutyuii, sKa BCTAaHOBMOE i€Epapxilo Akepen HauioHaNbHOro npasa
Ykpainu®2,

lNpaBoBui Nopsaok B YkpaiHi € opraHizauieto epekTnBHOI peanizauii
HopM KoHcTuTyuii i 3aKoHiB YKkpaiHu opraHamu nybniyHoi Bnagu. 3B493a-
HiCTb opraHiB ny6niyHOi BNagM 3akOHOM Mpw peanisauii HUMK CBOIX Mo-
BHOBaXeHb yepe3 GopMu i METOAM, BU3HAYEHMX 3aKOHOM, BUPAXKAOTb
caMme IpUANYHUIA pexnM nybnivyHoi Bnaau. ToMy BaXXIUMBUM 343€ETbCS BU-
CHOBOK Npo Te, WO BNAMB (0co6anBO NpuMyc) 3 BOKy AepxKaBu Ha 0coby
Ta CyCNiNbCTBO B LIOMY MYCUTb BYTU MiHIMAaNbHUM, LLO MOX/IMBO MLLE 33
YMOBW AisiNbHOCTI OpraHie ny6aiuyHoT BNagM BUKIIOYHO B MEXAX 3aKOHY>>.

|oes 3acCHyBaHHSI NPaBOMOPAAKY Ha OCHOBI 3aKOHY Bigobpaxae Tpa-
OVLIAHI ySIBNEHHS Npo MpOBiIAHY PONb 3aKOHY, 3aCHOBAHOMY Ha KOHCTU-
Tyuii. ToMy BiANOBIAHICTb 33aKOHY KOHCTUTYLi MOBMHHA TaKOX CIYXWUTH
YTBEPAKEHHIO MOPAAKY MEBHOro Tuny. T MpaBonNoOpsSAKY MOKAMKAHUM
BiA0BOpaXaTH FK 3aranbHi NPUHLMNM NPaBa, Tak AOCATHEHHS BITYU3HAHOIO

31 M.H.MapuyeHko (pea.) O6Las Teopus rocyaapctea v npasa. AKageMUyeckuin Kypc B 2-x T./
Mop pen. T. 2. Teopus npaBa. Mockaa: 3epuano, 1998. C. 515-519.

32 [lu.: KomeHTap fo KoHctuTyuii Ykpainu. Kuis, 1996. C. 41.

3 Tam camo. C. 65.
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[OCBiZy Ta TpaaMLIv OepXaBo- Ta NPABOTBOPEHHS, KPaLLi AOCATHEHHS Bi-
TYM3HAHOI OPUANYHOT AYMKM | HACAMKiHeLb CTBOPUTH NiABAAUHM NNAHO-
MipHOro Ta paLioHANIbHOIrO PO3BUTKY CYCMiNIbHUX Ta AE€PXKABHUX iHCTUTYTIB.

6) MpuHYUN NOEOHAHHA IMNEpamueHo20 i OUCNO3UMUBHO20 HAYANA Y
IOpUANYHMX Npoueaypax 3abesneyeHHs KOHCTUTYLiMHOro nagy. 3a Ao-
MOMOrOK KOHCTUTYLLIMHOTO pEeryntoBaHHS 3aKpinatoTbCs HAaMroN0BHILLI,
KapAMHanbHi NPUHLMNM Ta NMONOXKEHHS, SKi BU3HAYAKOTb 3MiCT Ta OCHOB-
Hi HanNpsIMKX PO3BMUTKY CyCMinbCTBA. PONb LbOro peryntoBaHHSA NONAra€e B
TOMy, W06 06€AHATU BOMKO HAapoay YKpaiHW B €4MHE Line, CNpsMyBaTH Ha-
POJ Ha AOCATHEHHS 3aBAaHb Ta LiNen, aKi CTOATb nepes HUM.

KoMnnekcHiCTb KOHCTUTYLiIMHOMO NpaBa BM3HAYa€E CKNAAHICTb hopM
i cnocobiB 3akpinneHHs, peanizauii Ta OXOPOHM OCHOBOMOMOXHMUX LiiH-
HOCTel. IMNepaTMBHICTb Y LOPUAMYHMX NpoLeaypax Nofdrae B TOMy, WO
KoHcTutyui€e BM3HavaoTbca cnocobu 1a popmu 3abesneyeHHs OCHOBO-
MONOXHUX LLiIHHOCTEN, WO CTAHOBAATb 3aCafM KOHCTUTYLIMHOro naay. Auc-
NO3UTUBHE HAYANO0 Y OPUANYHUX NpoLLeaypax NPOSBASETLCS Y BUSBEHHI,
0diLiMHOMY BM3HAHHI Ta 3abe3neyeHHi NeBHMX LiHHOCTEN, LLO CTAaHOB-
NATb KOHCTUTYLIMHMI naf YKpaiHW. Taki LiHHOCTI MOBWMHHI BinobpaxaTu
HaCTYMHICTb 3arafbHUX LIHHOCTEN Y KOHTEKCTi TPagMLuii BiTYM3HSHOIO
npaBa Ta KOHCTUTYLLIOHANI3MY, @ TAKOX BiANOBIAATM 3aranbHUM NPaBOBUM
NpUHUMMNAM.

OpraHiyHe NOEAHAHHSA LUMX ABOX Hayan i CKNAAA€E CYTHICTb 3ragaHo-
ro npuHumny. Nepep rapaHTamMyu KOHCTUTYLIMHOMO Nagy nocTtae npobnema
3pOCTaHHS BMMBY 3araJibHONYMAaHHWX LiHHOCTENW, 3MEHLUEHHS MUTOMOI
Barv ifeonorisauii Ta MOCMNEHHS eneMeHTIB noniTm3auii i couianizauii y
KOHCTUTYLiMHO-NPaBOBMX BigHOCUHAX. [MONITUYHI Ta CyCMiNbHI IHCTUTYTH
3abe3neyyoTb CBili BNIMB Yepe3 3acobu BesnocepenHboi Ta NpeacTas-
HULbKOT AEMOKPATIl, @ TaKOX LUASXOM 33aXMUCTY CBOIX NPaB i 3aKOHHUX iH-
TepeciB nepen CyaoM.

OpraHu ny6niyHoi BNagM B paMKax 3aKOHY BONMOLIOTb MPaBOM pO3-
Cyoy Wono 3abe3neyeHHs KOHCTUTYUiMHOro nagy Ykpainu. OpHak Taka
cB060OAA Yy paMKax 3aKOHY BM3HAYaTU NeBHI chepu Ta MeToAM MPaBOBOroO
peryntoBaHHA, @ TakoX CNocobu BUKOHAHHS CBOiX 3aBAaHb NOBWHHI Bigno-
BigaTW NpMHLMNAM npasa Ta CnpaBeaauBocTi. Lle cyTTeEBUM YMHOM BU3Ha-
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YAE CTYMiHb 3aXMLLEHOCTI CYOEKTIB KOHCTUTYLIMHO-NPABOBUX BifHOCUH, iX
npas i cB060A, OCHOBOMONOXHUX KOHCTUTYLIAHUX LLiHHOCTEMN.

B) MMpuHyun 3a6e3neyeHHs epekmusHUX 3dcobie Npasosoz0 3axucmy.
HopMaTuBHY OCHOBY BITYM3HAHOI CMCTEMM 3acobiB NMPaBOBOrO 3aXMCTy
CTQHOBNSATb NONOXEHHSA cTaTen 8, 55 Ta 124 KoHctutyuii YkpaiHu. Y gaHin
cucTeMi nepesara HapaeTbea Be3nocepenHbo CyA0BMM MpoLiesypam npa-
BOBOIO 3aXMCTY, Cepes, IKMX BaXKIMBE 3HAYEHHS HANEXMTb MPABO Ha 3Bep-
HeHHs1 o KoHctuTtyuinHoro Cyay YkpaiHu 3a BCTAHOBAEHOK NpoLeaypoto.
PasoM i3 TUM CyTTEBO Ha edeKTMBHICTb AiANbHOCTI OpraHiB npaBocyaas
BMN/IMBAOTb PYHKLIOHYBAHHS iHLWIMX OpraHiB BfaZu, 30Kpema, NpoKypaty-
pu, OMByaCMaHa, @ TakoX OpraHi3aLis Ta NopsaoK po3rnsay 3BepHEHb rpo-
MagsH opraHamu nybnivyHoi Bnagu. Mix AaHUMK iHCTUTYTaMKM NPaBOBOrO
3axMCTy iCHYE nNeBHa cybopamMHaLia Ha 3acafax niagigoMyocTi Ta cybemai-
APHOCTI. 3p03yMino, WO iX ePeKTUBHICTb TAKOX 3aNeXWTb Bif AiANbHOCTI
a[lBOKaTypu Ta NPaBO3axMCHMUX OpraHisaLin.

r) Mpuxyun docmynHocmi npagoeoz20 3axucmy BUCTYNAE dyHOAMEH-
TaNIbHOK OCHOBOIO AN 3abe3neyeHHs ePeKTUBHOI CUCTEMU rapaHTYBaHHS
KOHCTUTYLiMHOro naay. Mo-nepuwe, Lern NpuHLMN BUNAIMBAE 3 060BA3KY Op-
raHis nybniyHoi BNafu [OBOAMTM A0 HACENEHHS 3MiCT HOPMATUBHO-Mpa-
BOBMX aKTiB Y BU3HAYEHOMY 3aKOHOM nopaaky. OCKiNnbKM HE3HAHHS 3aKo-
HY He 3BiNIbHAE 0COBY Bif BiANOBIAANbHOCTI, 3rafilaHWiA NPUHLMIN NMOBUHEH
HeyXunbHO AOTPUMYBATUCS 3 TOUKM 30pYy 3abe3neyeHHs nNpaBoBoi be3ne-
Kn ocobw. Mo-apyre, ocoba, npaea i cBob6oaM FKOi NOPYLIEHO, CAMOCTIN-
HO pO3MOpPSAKAETLCS CBOIM NPABOM HAa 3BEPHEHHS [0 OpraHiB nybnivyHoi
Bnaau. BoHa caMOCTiHO BM3HAYaE NpeaMeT CBOr0 3BEPHEHHS, HABOAUTb
($aKTUYHI 0BCTaBMHM CNpaBu, AKi NiANAraTb AOKA3yBaHHIO Nepes, CyaoM,
npeaMeT NpaBoBoOro crnopy. 3 6oKy TpeTix ocib, opraHiB nybniyHoi BNaau,
iX NocafoBux 0Cib € HENPUNYCTUMUMU AiSHHS LWOAO0 BCTAHOBNEHHS nepe-
LUKOA, MOBA3aHMUX i3 CaMMM (DaKTOM 3BEPHEHHS TaKoi 0CObM 3a NpaBOBUM
3aXUCTOM.

[locTynHicTb NpaBOBOro 3aXMCTy BUBOAMTHLCS i3 MO3UTUBHOIO 060B43-
Ky opraHiB nybniyHoi Bnagm 3abesneynTy CnpusaTauBi NpoLenypv po3es-
3aHHA COLiaNbHO-MONITUYHMX KOHMIKTIB Y CYCNiNbCTBI HA OCHOBI Npaga i
CNpaBenMBOCTI. 3MiCT LbOro NPUHUMNY NONsAraEe y 3abesneyeHHi npamo-
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ro OOCTyny A0 OpPraHiB BAa4M, MOKAMKAHUX 3aXMLLATM MOpYLUEHE MpaBo
0cobu, Ta He3aNeXHiCTb AOCTYMHOCTI Npoueayp 3aXMUCTY Bif, AMCKPeLiMHUX
MOBHOBaXEHb MOCafoBMX 0Cib

1) Mpunyun cy6cudiapHocmi ma nponopuiliHocmi 03Havae cybopamHa-
LLit0, B3aEMOAONOBHIOBAHICTb Ta B3AEMONPOHMKAMBICTb 3aC06iB NPaBOBOIO
3axucty. CybopamHaLis BUPAXKAETbCA Yepe3 3abe3neyeHHs NeBHOI iepap-
XiT IHCTUTYTiB MPaABOBOr0O 3aXMUCTY, KA FPYHTYETLCA HA iAei MOBHOTH KOMMe-
TeHLiT opraHiB BNaau NEBHOrO PiBHS.

B32aeMoL0NOBHIOBaHICTb IHCTUTYTIB NMPaBOBOro 3axucTy 3abesnevye
MeBHUI MEexaHi3M nepepo3nofiny npeaMeTiB BiAaHHS OpraHis nybnivHoi
BNaAM, SKi NOKAMKAHI BUPILLYBATM KOHKPETHI OpUAMYHI cnpasu. Bignosia-
Hi 3acobu1 NpaBOBOro 3aXMCTy Ait0Tb K EAMHA CMCTEMA, TOMY ePEeKTUBHICTb
NPpaBO3axXMCHMX IHCTUTYLIN Ta BiANOBIAHA iX NPaKTUKa 3anexwuTb Bif 3a-
rafibHOro CTaHy NPaB0O3aCcTOCOBYOI Ta NPAaBOOXOPOHHOT NPAKTUKKM Y Aepxa-
Bi. Y B6yAb-9KOMY BMNAAKY NOPYLIEHHS Y NEBHOMY e/IeMeHTi CMcTeMu npa-
BOBOrO 3axXMCTy Beae A0 NiApUBY i, HABITb, 4O PYMHYBAHHS BCIEi CMCTEMM.

EdekTMBHICTb 3ac06iB MPaBOBOro 3axmcTy 0OYMOBAEHA HasBHICTHO
YiTKOI CMCTEMM HOPUOMYHKMX Npoueayp 3abe3nedyeHHs npasBa 3axucty. Bu-
[iNeHHs OCHOBHMX CYOEKTIB NO 3abe3neyYeHHI0 po3Ba3aHHS KOHCTUTYLLiN-
HO-MPaBOBMX CMOPIB, Ki MOXYTb BYTH K N0O3aCyA0BMMMU, TAK | CYAO0BUMMU,
CNYXWTb HAQIMHOK rapaHTIEN KOHCTUTYLiIMHOI 3aKOHHOCTI. Y AaHOMY BU-
nagky KoHnctutyuinnmim Cyn YkpaiHu BUCTYNAaE OCHOBHUM FapaHTOM KOH-
cTuTyuiHoro nopsaaky. OgHak ocobnmBocTi npouenypHoi aisnbHocTi KCY,
HEBWM3HAYEHICTb Cep MOBHOBAXEHb NO BUPILLEHHIO KOHCTUTYLIMHO-Npa-
BOBMX CMOPiB Yy chepi OCHOBHUX MpaB i CBOOOA NOPOAXKYE TPYAHOLLi Y po-
3yMiHHi cybcmpiapHocTi. DopManbHa BUMOra, 3MICT SKOi nonsrae y Heob-
XiBHOCTi NPOWTM BCi iHCTAHLi cMCTeMM 3aranbHUX CyAiB 0C06i, AKa WyKae
NpaBOBOro 3aXMCTy, y MOBHiW Mipi He Bigobpaxae uen npuHumn. MuTaHHs
nonsgrae came y 3abesneyeHHi NpaBoBOro 3axX1CTy 0COBU y pO3yMHi CTPOKM
3 MiHIManbHUMU CYCMNiNbHUMM 3aTpaTaMu.

Cyposi npouenypu NpaBoOBOro 3axmcty 0OyMOBAEHI CKNAAHICTIO Ta
BMCOKMM CTyNeHeM CyCninbHUX 3aTpat. Cuctema AoCynoBUX npouenyp Ta
iX eeKTUBHICTb NMOK/IMKAHA 3a6e3MeunTi 3MEHLLEHHS CYCMifbHMX 3aTpaT
Ta OnepaTMBHMI 3aXMCT OCHOBHMX npaB. OgHak, 3aMiMayun NposigHe no-

PO3AIN 1. CucteMa rapaHTiin KOHCTUTYLIMHOIO naay
Ta KOHCTUTYLIMHA OCTULIS B YKpaiHi

45

NOXEHHS Y MEXaHi3Mi NMpaBOBOro 3axXMCTy, CYA0Bi OPraHu NOBWHHI 3a6e3-
neynT po3rnsag crnpas Tak, Wob cTOpoHaM Mo crnpasi He Byno HaHeceHo
3HauHi BUTpATU ab0 HaBIiTb WKOAM, 0O BMPiLLEHHS NPABOBOr0 CMOpy He
BTPaTM/IO CBil CEHC.

MpuHUMN cybcuaiapHOCTi HeObXiAHO PO3yMiTWM Yy TICHOMY B3a€EMO-
3B3KY i3 MPOMNOpLiHICTIO 3aco6iB NpaBoBOro 3axucty. MNponopuiiHicTb
CUCTEMU MPOLLECYaANIbHUX FapaHTi KOHCTUTYLIMHOMO Nafy BU3HAYaE B3aeE-
MOAI0 Ta CNiBNpaL0 MiXK opraHaMu Bnagm. [puUXmMnbHUKK Teopii KOMMeH-
Cauii KOHCTUTYLiMHMX NOBHOBAXEHb rOBOPSATb NP0 HEObXiAHICTb peanisa-
LiT NeBHMX KOHCTUTYLIMHUX LiNern Ta 3aBAaHb 3 60Ky pi3HMX OpraHiB Bna-
On. 30KpeMa, He04HOPA30BO Yy NiTepaTypi MPONOHYBANOCA 3aKPiNAeHHs 3a
KoHctutyuitHum Cynom YKpaiHu npaBa 3akOHOAABYOI iHiLiaT1BK (MpaBo-
nepeTBOPIOKOYOI iHILIaTMBKM) Y TOMY BUMNAOKY, SKLWO LLel OpraH Bnagu npu
po3rnsai CnpaBu KOHCTaTyBaTUMeE CTaH 3aKOHOAABYOro ynyLleHHs (Hes-
KiCHOrO 3aKOHY, MPUMHATOro NapaamMeHToM, abo 1oro BiACYTHOCTI B3arani).
OpHak, He BUKNUKAE CYMHIBIB Te, WO Y BUNAAKY KOHCTATaLii paKTy 3aKOHO-
fasyoro ynyweHHs, KoHctuTyuiinuii Cyn y CBOEMY pilleHHi 3060B93aHui
BM3Ha4aTV NpaBoBi GOPMM Ta 3aCOOM MOro YyCyHEHHS abo KoperyBaHHs.

1.2.MpaBocy6eKTHICTb rapaHTiB KOHCTUTYLiIHHOTO Naay

Y lopuanuHii niTepaTypi HEMA€E EAHOCTI Y PO3YMiHHI MOHATTA “rapaHT”.
Y umMBiNnbHOMY NpaBi Nif rapaHTiIMK PO3yMitoTb CNOCiO 3abe3neyeHHs um-
BiflbHO-NPaBOBMX 3000B3aHb SK BiAHOCMHM MiX iX CTOPOHamMu Ta cne-
LiaNbHUM CYOEKTOM — rapaHToOM. 3060B93aHHS. To6TO, B 4aHOMY BUMNAAKY
rapaHToM BUCTYMa€ 0Co0a, gka 3000BA3yETbCS BUYMHUTU BCi HEOOXiAHI Aii
Ha BMKOHAHHS LMBINIbHO-NPABOBOI YroAM SKLLO 3 BUHU OAHIET 3i CTOPIH He
[OTPUMAHO ii YMOB. 3 KOPUAMKO-TEXHIYHOI TOUKM 30PY rapaHTYBaHHS MOX-
Ha iHTepnpeTyBaTH K HaNeXHy AisNbHICTb CyOEKTIB MpaBa Ha NpeaMeT pe-
anisauii, BTiNEHHS B XXMTTS MEBHOMO CYCMiNbHOrO iHTEPECY UM iX CYKYMHOCTI,
Wwo 3abesnevyeTbcs OPUANYHUM 3axmucToM. CTaH rapaHTOBAHOCTI BM3Ha-
YAETbCA MEBHOK MO3UTUBHOK [AiSNIbHICTIO CyOEKTIB MpaBa i y BMNAaKy
nopyLweHHa 6anaHcy ix iHTepeciB HeOOXiAHO 3aCTOCOBYBATU iHCTPYMEHTH
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IOPUANYHOIO 3aXMUCTY Ta FOPUANYHOI BiANOBIAANbHOCTI, @ TOMY TYT Nepesa-
YKa€ NO3UTUBHMIA aCNeKT NPaBOBOI AisNIbHOCTI Nepea 3acobamu NpaBoBoOro
33aXMUCTY Ta FOPUANYHOI BiANOBIAANbHOCTI (PETPOCMEKTUBHUIA MOMEHT).

Y Hayui KOHCTUTYLiHOro npaBa npobnema rapaHTiB y CUCTEMi KOH-
CTUTYLIMHO-NPaBOBMX BIAHOCUH Be3nocepenHbo e He A0CNiAXYBanacs.
Y KoHcTutyuii YkpaiHu noHaTTa “rapaHT” 3yCTpivaeTbCs BCbOrO JIMLLE OAMH
pa3. BoHO xapakTepu3ye KOHCTUTYLiNMHY NpaBocybeKTHICTb [pe3naeHTa
Ykpainu (4. 2 ct. 102 KoHcTtuTyuii). CMMCNOBa KOHCTPYKLiS AAHOrO Moso-
»eHHs OCHOBHOro 3aKOHY BKA3Y€E Ha LW pag BXAMBUX QYHKLIM rnaBu
LlepXaBu, AKi KOHKPETU3YIOTbCS B iHWMX MONOXKeHHAX KoHcTuTyuii. bes-
YMOBHO, OAHMM i3 rONOBHMX 3aBAaHb [pe3naeHTa € rapaHTyBaHHS KOH-
CTUTYLiHOrO Nafy YkpaiHu. 30Kpema, y C/10BaLbKi AOKTPUHI Mpe3naeHT
PO3rNSAAETLCS K NPABOBUM IHCTUTYT, IKUI NMOKAMKAHWIA 34iMCHIOBATH ap-
BiTpaxHi dyHKLUii, 3abe3neyyBatn HanexHe GYHKLIOHYBaHHS MybnivHOI
Bfaau, Wwo 6asyeTbcs Ha BUCOKOMY MOPanbHOMY aBTOPUTETI Ta 34aTHO-
CTi rNaBu OepXaBW 3aCTOCOBYBATWM MeBHI npouenypu. 3rifHo KoHcTuTyuii
Ykpainu npaBoBe 3abe3neyeHHs apbiTpaxHWX GYHKUIA rnaBu Aepxasu
noknukaHa 3abesneuntu Papa HauioHanbHOi 6e3nekn i 060poHM YKpainu,
SKa € KOOPAMHYKYMM Ta KOHTPOJIOKYMM OPraHoM Y BiANoBiaHIN cdhepi. Ex
oficio MNpe3naeHT YkpaiHu ronosye Ha 3aciganHax PHBO, a notouHe kepis-
HuLTBO 3abe3neuye CekpeTtap PHEO. MonepeaHs npakTuka 3abe3neyeHHs
dyHKLin MNpe3naeHTa YkpaiHu yepe3 AOMIHICTPaLito € CYMHIBHOK 3 TOUKM
30pY KOHCTUTYLLIMHOCTI, OCKifIbKM TaKa iHCTUTYLi CBOIMM YHKLiaMM Nia-
MiHoBana AisnbHictb PHBO, a Takox okpemi dyHkuii KabiHeTy MiHicTpis
YKpaiHu, Wo cynepeyuntb KOHCTUTYLIMHOMY NPUHLMMOBI MOAINY BAaAu (CT.
6) Ta 4O3BINILHOMY NPUHLMMY AiSNAbHOCTI OpraHiB nybniyHoi BNaaM Ha oc-
HOBi POPManbHOro NPaBOBOrO akTa MapAAMEHTY, WO BMPAXKAE 3arafibHy
BOJIKO HApoAy — 3aKoHy (cT. 19).

OpHak i iHWi Cy6EKTU KOHCTUTYLIMHO-MPABOBUX BIAHOCUH BUCTyMa-
OTb SIK FAPaHTU KOHCTUTYLIMHOIO nagy. 3aranbHi 3acagm perynoBaHHS Ta
PO3BUTKY CYCMiNbCTBA i AepyKaBu, 3akpinneHnin y KoHctutyuii, Bigobpaxae
CKNAaAHY CTPYKTYPY TaKMUX BiLHOCKH, KOXXHUM YHACHWUK BIAIrpa€ B HUX BaXx-
NUBY POJib y CTAHOBJIEHHI, peani3auii Ta OXOPOHi KOHCTUTYLIMHOIO naay.

Lle BunnuBae 3 nonoxeHob npeambynu i ctateit 1 1a 15 KoHctuTyuii
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YKpaiHu, B SIKMX 3aKpinieHo 3acaau NApanicTM4HOI AeMOKpaTii, B OCHO-
Bi SIKOi NeXuTb rpOMaAcbKa 371arofa y CycninbCTBi Ta Aepxasi. B uinomy
cucTeMa UMX BIAHOCMH BifobpaXkae B3aEMO3BM30K MiXK rpOMaASHCbKUM
CyCniNbCTBOM Ta AEPXKABOIO, O CYXUTb FPYHTOM A9 NobyA0BKM NPaBOBOI
[EeMOKPaTUYHOI fepXKaBu.

Ha ocHoBI Lboro po3rnsiHeMo npobnemy nNpaBoCyOEKTHOCTI rapaHTiB
KOHCTUTYLLIMHOrO Nafy Y KOHTEKCTi X KOHCTUTYLIiMHO-NPaBOBOro CTaTycy.
[apaHTV KOHCTUTYLIMHOMO MpaBa K YY4aCHUKM KOHCTUTYLIMHMX NPaBOBia-
HOCWMH XapaKTepu3yloTbCs MeBHMM O0H6EMOM npaB Ta 060BA3KiB (MOBHO-
Ba)XKEHb Ta BiJNOBiAANbHOCTI), MOPAAKOM iX HabyTTa Ta peanizauii. 3 uiei
TOYKM 30pY AEAKMX i3 HUX MOXKHA PO3MNSAaTH K iHCTUTYLIMHY OCHOBY KOH-
CTUTYLLIMHUX FrapaHTil, @ Y LWIMPOKOMY PO3YMiHHI YCi rapaHTU KOHCTUTYLIN-
HOro Nafly i BUCTYNAKTb CYKYMHICTIO iHCTUTYLiMHOT OCHOBM 3a6e3neyeHHs
OcHOBHOro 3aKoHy.

Posrnapatoumn npobnemy KOHCTUTYLiHO-NpaBoBoro ctatycy H. bor-
[laHOBA BBAXaE, L0 Lie A03BOMSE JATU XapaKTePUCTUKY CyOEKTa KOHCTK-
TYLiMHO-MPaBOBUX BIAHOCUH, PO3KPUTM MOrO tOPUAMYHI BNACTUMBOCTI Ta
3B'93KK, TOBTO AMHaAMIiKy MPaBOBOro CTaHy Cy6€KTa KOHCTUTYLLIMHO-NPaBo-
BMX BiAHOCUH, NPOCNiAKYBATU MNOCNIAOBHICTb CTafid HAabyTTa CTaTycCy, BO-
NOAiIHHS HMM Ta oro peanisauito®. PazoM i3 TUM Ha BiAMIiHY Bif, KOHCTK-
TYLiHO-NPABOBOr0 CTATYyCy KOHCTUTYLLIAHA MPABOCYOEKTHICTb XapakTepHa
TUM, WO 0coba BM/IMBAE HA CTaH KOHCTUTYLIMHO-NPaBOBMX BiAHOCUH (iX
CTabinbHICTb Ta AMHAMIKY).

ToMy B OCHOBI AOCNIAKEHHSI MUTaHHS NPaBOCYOEKTHOCTI rapaHTiB
KOHCTUTYLLIMHOIO Nagy NeXuTb PO3KPUTT 0COBNMBOCTEN CMiBBILHOLEHHS
iHCTUTYTIB TPOMAASHCBLKOro CYCninbCTBa Ta Ny6nivHOi BNagu, CepueBnHOK
4Oro € HeBiAYYXXYBaHICTb Ta HEMOPYLIHICTb OCHOBHMX NpaB i cBobog, Ae-
MOKpaTis Ta rpoMagfaHcbka 3naroga. Omke, npobnemMy rapaHTiB KOHCTU-
TyuiliHOro nagy HeobXiAHO po3rNsAaTH y CBiTNi 3abe3neyeHHs OCHOBHMX
LiHHOCTen, aKi 3akpinneHi B KoHctutyuii YkpaiHu (ocobnamnso y posainax |,
I11 Ta X111). Ockinbkn rpoMagsaHCbKe CyCninbCTBO SK iICTOPUYHO CPOPMOBaHA

3% borpaHoBa H.A. KaTeropus craTyca B KOHCTUTYLMOHHHOM MpaBse. BecTHuk Mock. YH-Ta.
Cep.11.MpaBo.1998.N2 3. C. 13.
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CNiNbHICTb HE3ANEXHUX TPOMAJSH, SKUM FapaHTYETbCS HOPUANYHA PIBHICTb
Ta EKOHOMIYHA HE3aNEeXHICTb, nile GOopMYeTbCa B YKpaiHi, He0bXiaHO ro-
BOPWTW MPO CTAHOBJIEHHSI CUCTEMM rapaHTii KOHCTUTYLIMHOIO Nagy sk ne.-
HOI CUCTEMMU KOHCTUTYLLIMHUX NPaBOBIAHOCMH. MeTOA0NOrYHOK OCHOBOIO
PO3YMIiHHSI CUCTEMM FAPaHTIB KOHCTUTYLIMHOrO nagy € ifei BepXOBEHCTBA
npasa, BEPXOBEHCTBA OCHOBHUX MpaB i cBO6OA, AEMOKpPATIs, NOAIN BNaaM,
HanexHa npaBoBa Mpoueaypa, CMCTeEMA MPABOBOrO 3aXMUCTYy KOHCTUTYLI,
OpraHi3auisi KOHCTUTYLLIMHOT FoCTUL.

3rigHo npeaMbynu KoHCTUTyLii MeTo QYHKLLIOHYBaHHS YKPaiHCbKO-
ro CycninbCTBa i AepXaBu € 3abe3neyeHHs npae i CcBOO6OA NOAMHM Ta Tia-
HWX YMOB ii iCHYBaHHS, 3MiLLHEHHS FPOMAASHCBKOI 3n1aroam. YMOBOK KOH-
CTUTYLLIMHOT AePXXaBHOCTI € BiAHOCUHM HAapPOAOBNAAAS, 3MAHO YOO TiNbKK
Hapof BUCTYMA€E EAMHMUM HOCIEM CyBepeHHOI Bnaau. 3rigHo 3i cT. 5 KoHctu-
Tyuil MpaBo BM3HAYATU Ta 3MiHIOBATU KOHCTUTYLIMHWUIA Naf HANeXuTb BU-
K/JIFOYHO HapoAoBi YKpaiHu i He Moxe ByTU y3ypnoBaHo AepXaBoto. Hapon
YKpaiHu 34iMCHIOE CBOO CyBEpEHHY Bnagy 6e3nocepenHbo, a Takox Yepes
npeacTaBHULbKI iIHCTUTYTU — [pe3naeHTa YkpaiHu, 3aKOHOAABYi, BUKOHAB-
4i Ta CyA0Bi OpPraHu, OpraHy MiCLLeBOro CaMoBpPSIAYBAHHS.

Tomy nybniyHa Bnafa, Ha Ky CPOKYCOBaHA AiSNbHICTb YCix cybek-
TiB MONITUYHMUX BiZLHOCKMH, OOMEXEHA OCHOBHMMM NpaBamMu i cBOGOAAMM.
[epxaBa € noB3aHo NpaBamu Ta CBOHOAAMM NOAMHM i BiLNOBiAANb-
HOK nepepn, NOAMHOK 3a CBOK AisNbHICTb (CT. 3 KoHctuTywii). MNpasosui
nopsaoK B YkpaiHi OyAayeTbca 3a LO3BIIbHUM NPUHLMMIOM, BIAMOBIAHO A0
AKOro Mexeto peanisauii 0coboro cBoOix NpaB cayxaTb BM3HAYeHi B KoH-
CTUTYLiT Ta 3aKOHax YKpaiHM 0bMeXeHHs, a Ang opraHie nybniyHoi Bnagu
Ta iX N0CaA0BMX OCIO — NOBHOBAXEHHSA Ta CNOCOOM AiSNIbHOCTI, BU3HAYEHi
KoHctutyui€eto Ta 3akoHamu Ykpainu (cT. 19 KoHcTuTyuii).

KOHCTUTYUIMHMI Nnag BUMCTYNae MaTepianbHOK OCHOBOHK, AXKEPESOM
Ta 3MIiCTOM (YHKLiOHYBAaHHS YYaCHUKIB KOHCTUTYLIMHWUX NPaBOBIAHOCKH,
SKi Yepe3 BNaCHy AiaNbHICTb CNPUAKOTL MOr0 YCTAHOBNEHH!O, peani3adii Ta
OXOpOHiI. Taka AianbHiCTb HaraTonnaHoBa, a TOMy NOBUHHA PO3rNaAaTUCA
yepes nNpusMy GYHKLIOHYBAHHS B3aEMOMNOB'A3aHOT CUCTEMM OpraHisauin-
HWUX CTPYKTYP Ta NPOLLefypPHUX NPaBUI Ha OCHOBI 3aKpinneHux y KoHcTuTy-
LLii OCHOBHWMX NpaB i cBOHOA, SIKi 0HOYACHO € MEXED AiNbHOCTI AepXaBy.

PO3AIN 1. CucteMa rapaHTiin KOHCTUTYLIMHOIO naay 49
Ta KOHCTUTYLIMHA OCTULIS B YKpaiHi

HasiBHICTb OpraHi3auiiH1MX Havan Ta PUAUYHMX NpoLEeayp y CUCTeMi
KOHCTUTYLIMHMX NPaBOBIAHOCUH € AyXe BaXNMBMM, 0COBAMBO Yy rapaH-
TYBaHHi NpaB i cBOOOA NOAUHM K OCHOBM KOHCTUTYLLIAHOI AEPXKABHOCTI.
30Kpema, KOHCTUTYLiiHMI npoekT 1977 poky WBenLapcbKoi ekcnepTHOI
KOMICii No NiaroToBLi 3aranbHOi peBi3ii KOHCTUTYLIT i€l KpaiHK MiCTUB Ha-
CTynHe nonoxeHHs:: “OCHOBHI NpaBa NOBUHHI AiSTU B YCbOMY 3aKOHOAAB-
CTBi, @ 0C06/IMBO B OpraHisauiiMH1X Ta npoueaypHUX npunucax”.

OpeanizayitiHa ¢opma npagocybekKmHoOCMi 2apaHmie KOHCMUMyuitiHo-
20 71a0y NPOSIBNIIEMBLCS YEPE3 IX BHYMPIWHI CMPYKMypy ma 8U3HAHI 3a HUMU
32I0HO KOHCmumMyuii npagoMoyHocmi (npasa i NOBHOBAMEHHS), SKi peanisy-
MbCa Yepe3 npasosi popmu ma 3acobu OisnbHOCMI (lopududHi npoyedypu).
Taki npouecy nonaratoTb y B3AEMO3B4I3KY, Y KOOpAMHaLii, cybopanHauii Ta
peopanHaLii 3yCuiib YYaCHUKIB KOHCTUTYLLIMHUX NPaBOBIAHOCUH 3 NPUBO-
Ly OOCATHEHHIO Linen Ta 3aXMCTy LiHHOCTEN, SKi BM3HAHI KOHCTUTYLiE
ab0 nignaratoTb BU3HAHHIO Y AiNIbHOCTI OPraHiB KOHCTUTYLLIMHOI HOCTUL.

Po3rnapatoun npaBoBiAHOCKMHM K NeBHY cuctemy B. [poTtacoe BBa-
A€, WO y4aCHMKM NPaBOBiAHOCKMH 06€QHAHI NPaBOBO CTPYKTYpPOH — A0-
LifIbHUM NPaBOBUM 3B'I3KOM, IKMM BUMNIMBAE 3 aKTyaNni30BaHMX NPaBOBUX
SKOCTEM YYaCHMKA NPaBOBIAHOLEHHS (LOPUAMYHMX NpaB Ta 060BM3KiB)*.
Lle no3BoNSIE HA AYMKY AOCNIAHMKA yIBUTHU ByA0BY NPaBOBiAHOLEHHS, BU-
LiNUTU B HbOMY 3BI3KM Ta €1IeMEHTM B OpraHiYHil €QHOCTI i3 NCMXONOriy-
HWMMM Ta CoLiaNbHMMM MexaHi3Mamu Aji npasa®’.

3 TaKMMU NOSIOXKEHHAMM MOXHA NOrOAUTUCS, OCKINbKM KOXEH CYyOEKT
NpaBOBiIAHOCKH, BCTYNAOUM 3 iHWMMK Yy NPABOBI 3B'A3KK, Nepecnifye nes-
Hy MeTy 3a [0NOMOrol NpaBoBMX, NeritTMMHUX 3acobis. B ymoBax nntopa-
NiCTUYHOrO AEMOKPATUYHOrO CYCNiNbCTBA TiIbKM HA OCHOBI MOrOAXKEHHS
BOJIb CYOEKTIB KOHCTUTYLLIMHO-NPABOBMX BiIHOCUH MOXYTb BYTU MPURHATI
pilLeHHS, CMPAMOBAHI Ha rapaHTyBaHHS OCHOBHMX MpaB i cBobOL Y KiHLe-
BOMY pe3ynbrari.

TaknM YMHOM, MicLe i POnb rapaHTiB KOHCTUTYLIMHOrO nagy 6arato-
NNAHOBE i MPOABASETLCS YEpPE3 OCHOBHI HANPAMKM X AianbHOCTI. [apaHTH

35 [ue.: TocypapctBeHHoe npaBo lepmanmu. T. 2. C. 200-201
% Tportacos B.H. Y10 1 kak perynupyet npaso. Mocksa, 1995. C. 23
%7 Tam camo. C. 25
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KOHCTUTYLIMHOrO Nnagy K Cy6EKTU KOHCTUTYLIMHMX NPaBOBIAHOCUH BKIO-
YeHi B OpraHisaliiHi CTpYKTypu LEMOKPATUUYHOIO CyCninbCTBa Ta nybniy-
HOi Bl1afiM, Ha OCHOBI 3aKpiNieHMX NPaBOMOYHOCTEN, 3AIMCHIOTL CBOIO
LiSNbHICTb Y npouecyanbHux dopmax, BusHayeHnx OCHOBHMM 3aKOHOM,
MO YCTAaHOBMEHHIO, peani3alii Ta OXOPOHM OCHOBOMOJIOXHMUX LIHHOCTEMN,
BM3HaHMX KoHcTuTyui€o YKpaiHW. Taka AiaNbHICTb Y LiNOMYy pPO3KpUBAE
O[MH i3 HaNBAXMBILLMX acnekTiB OYHKLiOHYBAHHS YYAaCHUKIB KOHCTUTY-
LiMHO-NPaBOBMUX BiHOCUH.

OpeaHizayiliHa ocHo8a 2apaHmig KOHCMuUMyuyitiHo20 a0y 8UPAMAE iX
ponb y cmabinizauii KOHcmumyUyiliHo-npasosux 8iOHOCUH, KA rpyHMyemMbCs
Ha ix KoHcmumyuitiHo-npasogomy cmamyci. MpouenypHi npunucu KoHcTu-
TyuiT BU3HAYAKOTb 3arafibHi NpaBmna AiSNbHOCTI rapaHTiB KOHCTUTYLLIMHOMO
Napy No 3aKpinieHHK colianbHMX LiHHocTel y OcHoBHOMY 3akoHi abo 3a-
6e3neyeHH0 iX YUHHOCTI. TOMy rapaHTU KOHCTUTYLIMHOrO nagy 3abesneuvy-
t0Tb iHTEerpaLito iHCTUTYTIB AEMOKPATMYHOIO CyCninbCTBa Ta Ny6nivHoi Bna-
[V 3 METOK BCTAHOBNEHHS, peani3aLii Ta OXOPOHU LiHHOCTEN, BUSHAUYEHUX
KoHcTuTyuieto Ykpainu.

MNpobnemMa NpaBOCYOEKTHOCTI rapaHTiB KOHCTUTYLIMHOrO napy y Bi-
TYM3HAHIN NiTepaTypi we He gocnigkysanacs. 1o cyTi ToyaTbCs AUCKYCIi
L1010 3MICTY MOHATTA “OCHOB KOHCTUTYLiMHOrO fIaay’, WO OnocepeaKoBaHo
TaKOX CTOCYETHCS LOA0 rapaHTiB KOHCTUTYLIMHOIO Nagy sk MOro cknapo-
BOro enemeHTy. B winoMy MOXHa BMAINMTM ABA OCHOBHI MigXoAau A0 Ui€i
npobnemu.

[na nepworo HanpsMmy (npeacraBHuku 0. Toguka, O. Mapuensk, M.
Yepkec Ta iHWIi) € BNACTMBMM pOo3rnag NpobsiemM npaBoBOi OXOPOHU KoH-
CTUTYLIT T3 NOBY3aHOI 3 HUMK AiSANBHOCTI TaK 3BAHWX KOHTPO/bHO-HAMNA-
[LOBMX OpraHiB. TyT ke aKkTyani3yeTbcs npobnema ctabinbHocTi KOHCTUTYLI.

t0. Toamka 3BepTa€ yBary Ha ABOX acreKkTax KOHCTUTYLiMHO-NpaBo-
BMX BIAHOCUH: iX AMHAMiIYHOMY XapaKTepoBi Ta AiNbHOCTI iX CYyOEKTIB, Sika
MOBMHHA CnpusaTK cTabinbHocTi KoHCTMTYWii®e. B iHWIM npaui focnigHuk
pO3rNsAa€ KOHCTUTYLLItO B aKCioNOriYHOMY acnekTi*® i po3KpUMBAE KOHCTM-

% Topbika KO.H. OCHOBbI KOHCTUTYLMOHHOTO cTpos YkpauHsbl. C. 8-11
3 Topplka H0.H., CynpyHiok E.B. KoHCTUTYLMS YKpauHbl — OCHOBA CTabUIbHOCTU KOHCTUTY-
LIMOHHOrO CTpos U pedopMupoBaHus oblectsa. Cumdeponons, 1997. C. 134
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TYLiMHO-NPaBOBiI BIAHOCMHM Yepe3 KaTeropii CyCcnifbHOro i AepXXaBHOro
nany“. Y uboMy KOHTEKCTi aBTOP PO3MSAA€E NUTAHHS rapaHTyBaHHS KOH-
CTUTYLLIMHOTO Naay Nuile Yyepes npuamMy npobnemu AOTPUMAHHS Ta OXOPO-
HU KoHCcTuTyLii*,

Bpa3nunBol TakoxX y UM WKONI € NO3uLUis, 3rigHO SKOi BUAINAETLCS
KOHTPOJIbHO-HarNaA0Ba Bnaga*. Te, Wo A0 CUCTEMU LIMX OPraHiB BiLHOCATD
rNaBy AEP>KaBW, OPraH KOHCTUTYLIMHOI OCTULLT, OpraHu NPOKypaTypwu, OM-
6yacMaHa, BKA3y€E HA WTYYHUI XapakTep Li€i KOHCTPYKLii, OCKiNbKM Taka
He Ma€ €AMHOrO CPSIMYBAHHSA B CUAY iX Pi3HOMIAHOBMX NPAaBOMOYHOCTEMN.

Cepepn pOCIiMCbKMX BYEHMX TAKOX LOMIHYE 3rajaHa nosuuis. 3okpe-
Ma, 0. LLynbxeHko po3rnspae KoHctutyuinnuii Cyn Pocilicbkoi Mepepauii
K KOHTPONbHWUIA OpraH i BiA3HAYAE BAXAMBICTb KOHTPONbHUX DYHKLIHA Y
LiaNbHOCTI opraHiB AepxaBHoi Bnaau®. Taka no3suuis Binobpaxae Tpaau-
LiMHWIA pOCiMCbKMIA NiaXia, OCHOBY SIKOTO CKNagae npobnema 3abesnevyeH-
HS pOCIACbKOT AepXaBHOCTI. Llel HanpsMOK poCiMCbKOT AOKTPUHU KOHCTU-
TYUiHOrO npaea BifobpaXkae HefOBipy A0 iHCTUTYTIB CaMOpPEry/OBaHHS
rPOMaASHCLKOro CyCninbCTBa Ta 3acobiB rpOMAACbKOro KOHTPOAKO 33 ny-
6nivyHO BNaAoH.

Y nigxoni kuiBcbKoi Wwkonu (npeacrasHukum B. Lanosan, B. MNoropinko,
0. MupoHeHko, B. CeniBaHoB, A. 3a€lpb Ta Linui pag iHwKux) npobnema 3a-
6e3neyeHHs KOHCTUTYLIMHOMO Naay PO3rNaaaETbes wuplue. [1ng Hei xapak-
TEPHUI MAPANICTUYHUIA NiaXin B aHanisi npobnem AisnbHOCTI cybekTiB
KOHCTUTYLINHO-NPaBOBUX BIAHOCUH B paMKaxX AEMOKPATUUHUX NpoLenyp.

B okpemMoMy posgini kypcy “KoHcTuTyuiiiHe npaBo Ykpainu” B. Moro-
PiNKO aHani3ye NnpobnemMy rapaHTiB KOHCTUTYLLIAHOMO Naay Yepes po3KpuT-
T 06€My ix npaB Ta 060B93KiB. ABTOp pO3KpUBAE Npobnemy peanisauii

4 Tam camo.C.7.

“ Tam camo C. 134-140

42 Nue.: Toppika KO.H. OcHoBbI KOHCTUTYLMOHHOTO cTpos; Toabika K.H., CynpyHtok E.B. KoH-
CTUTYLUMS YKpauHbl — OCHOBA CTAabUABHOCTU KOHCTUTYLIMOHHOIO CTPOs U pedopMMUpOBaHUs
obuiectsa; Yepkec M. KoHctuTyuiinuit Cyn y MexaHi3Mi npaBoBoi oxopoHu KoHcTuTyuii. Pa-
nsHcbke npao. 1993. N2 3. (Ha3Ba oAHOro i3 MpOBiAHOMO OPUAMYHUX XYypHaniB YkpaiHu
(tenep ue «paBo YkpaiHu») € AOBONI MPUKMETHO XapaKTepu3ye NOCTKONOHIaNbHUIA AMCKYpPC
npaBHUYOI HayKu nNpuHaiiMHi y 1990-i poku — npum. asT. 2020 p.)

4 Wynbxerko K.J1. KOHCTUTYLIMOHHBIM KOHTponb B Poccuu. Mockea, 1995. C. 13-15.
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TakMMM CyBEKTaMM CBOTX NPAaBOMOYHOCTEN, AiSNIbHICTb SIKMX CNPSAMOBAHA
Ha peanisauito Ta 0XOPOHY LiHHOCTeW, BU3HavYeHnx OCHOBHUM 3aKOHOM.
Mpu uboMy 0cobnMBa yBara NPUAINSETLCA AMHAMILI BiZHOCUH MiX HUMMU,
iX BNIMBOBI Ha KOHCTUTYLiHO-NpaBOBY MaTepito*. 3acnyroBye Ha yBary
Takox aymka B. lNoropinka, wo 3a ¢dopMOK KOHCTUTYUIAHMI Nnaf SBNSE
cob0t0 CMCTEMY OCHOBHMX OpraHizauiiHMX i mpaBoBux GOpM CyCRinbHUX
BiZLHOCWH, NepenbayeHnx KOHCTUTYLLIED®,

A.3a€ub Npu AOCNIAXKEHHI MUTAHHSA 0OMEXEHHS AepPXKAaBHOT BNaAM aK-
LLeHTY€E yBary Ha opraHisaliMH1MX HaYanax Ta Ha peanisauito CBOIX NpaBo-
MOYHOCTEN CYOEKTaMM KOHCTUTYLLIMHO-NPABOBMX BIAHOCKH 33 AOMNOMOro0
IOpUAMYHMX NpoLeayp. ABTOPOM MO CyTi PO3MSAAITLCS MPUHLMMU OEMO-
KpaTii, BEpXOBEHCTBA NPaBa, 3B'93aHOCTI AepPXXaBM OCHOBHWMMK NpaBaMMu i
cBobonamu, noainy Bnag, OpUANYHOT GOpMM AiANbHOCTI OpraHiB AepxKas-
HOT BlaAM Ta NOCAA0BMX OCIO, IHCTUTYLIOHaNi3aLis LepXaBHOI Bnaan®.

Bionomuit HiMeLbkuii KoHCTUTYUiOHanicT K. fecce BBaXae, LLO KOHCTU-
TyUis He 0OMEeXYETbCS BCTAHOBMEHHSIM AEPXKaBHOMO Nafy, a TakoX 0XO-
M/KE 3arafbHi 3acaan HeAEepXKaBHOMO XMUTTS, TOBTO BOHA TakoX pO3rns-
[AETbCA AK “OCHOBHMIA MOpAA0K cycninbctea™. CnpaBeanmnBo BKa3yeTbCA
y HiMeLbKil niTepaTypi Ha “‘couianisauito” KOHCTUTYLLT, IKa CbOrOAHI BUCTY-
Ma€ OCHOBHMM 3aKOHOM He TifIbKW AePXaBu, ane i cycninbcrea®d.

OcobnuBe Micue 3ailMaloTb KOHCTPYKTMBHI MEXaHi3Mu peanisauii
KOHCTUTYLiIMHOrO nagy, chepa §KOro y rapaHTyBaHHiI KOHCTUTYLiMHOIO
Nnafy Ayxe Wwupoka. Hacamnepen, Le NOBM3aHO i3 peanisaLli€lo KOHCTUTY-
Lii Yepe3 NpaBOTBOPYICTb Ta NPaBO3aCTOCYBaHHS. LLiIKOM CNylIHO BBaXae
B.LLanoBan, wo “BM3HAOUM HaMpsiMu NMPaABOBOrO PEryNioBaHHSA B LisOMY,
KOHCTUTYLiMHI HOPMU-MPUHLMMAM BOAHOYAC YCTAHOBAKTb Havana npa-

4 [ue.: B.®.Moropinko (pea.) KoHctuTyuiiHe npaso Ykpainu. Kuie, 1999.C.135-138,144-152.
4 Tam camo. C. 135.

46 3aeub A. KOHCTUTYLIMHO-NPaBOBi 3aC06U 0BMEXEHHS AEPXKaBM | KOHTPOO HaA BNaAO0H0.
BicHuk AlpHY. 1998. N2 3 (14). C. 15-18.

47 Xecce K. OcHoOBbI KOHCTUTYLMOHHOTO npaBa ®PI. Mockea, 1981. C. 28-29. Y naHomy BU-
najKy CnocTepiraeTbCs AELWOo 3BYXKEHUI NiaXid, OCKINbKM MOHATTS “KOHCTUTYLiAHUIA nap” He
TOTOXHE MOHATTIO “KOHCTUTYLiIMHKI NopsaoK’.

48 B.E.YupkuH (pea.) CpaBHUTENBHOE KOHCTUTYLIMOHHOE NpaBo. Mockea: MaHyckpunT, 1996.
C.85-92.
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BOTBOPYOCTi i MPaBO3aCTOCYBAHHS, OKPEC/0Th 3acaan nobyaosu Bigno-
BiLHMX MexaHi3MiB™. MopaibHoT no3uuii Takox nputpumyeTbes B. Ceniga-
HOB, IKMI PO3MNSAAE LisNbHICTL CYyOEKTIB NpaBa yepe3 HaratohakTopHy
npupoay NpaBoBOi CMCTEMM SIK coLianbHOro peHomeHa> .

TaknMM YMHOM, HASIBHICTb OPraHi3auifMHUX CTPYKTYp Ta HPUANYHUX
npoueayp B CUCTEMI BIAHOCMH FrapaHTYBaHHA KOHCTUTYLiIMHOIO nagy, Bu-
NAUBAE i3 AMXOTOMIi NpaBa, B SKOMY BMAINAIOTb MaTepianbHi Ta npote-
CyasnbHi NpaBoBi BigHOCMHW. MaTepianbHe NpaBO Ma€ CBOI MpOLEeCyanbHi
dopMu peanisauii, WO 3yMOBNEHO 3aralbHUMWU HAMNPSIMKaMU PO3BUTKY
npasa. Take B3aEMOBIAHOLWEHHS MaTepianbHOro i NpoLecyanbHOro npasa
BUMJIMBAE 3 TOTO, O AiNIbHICTb aDCONOTHOI BinbLOCTi CyGEKTIB NpaBoOBiA-
HOCMH YperynboBaHo npouecyasbH1Mu HopMamu®L, Mo cyTi npouecyanbHe
NpaBo CNYXWUTb OLHUM i3 HaMBaXNUBIWKMX 3acobiB peanizauii npaea Ma-
TepianbHoro.

CTpyKTypOBaHiCTb MpaBa, 9Ka 30KpeMa NPOSBANAETLCS Y MOro MoAini
Ha MaTepianbHe i nNpouecyanbHe, BU3HAYA€E CTPYKTYpPY NPaBoOCYyOEKTHOCTI
rapaHTiB KOHCTUTYLiMHOMO Nagy. Ha Hawy AyMKy, rapaHTy KOHCTUTYLIMHOIO
napy 3abesneuyroTb PYHKLIT N0 YNOPSAKYBAHHIO T B3AEMOAIT MiXK CyCnifb-
CTBOM i Ny6Ni4HOMO BNAJOK HA IHCTUTYLLIMHIA OCHOBI. IHCTUTYLLIMHOKO OCHO-
BOI BMCTYNaKOTb OCHOBHI OpraHi3auiliHi dopmu Ta npoLeaypu BUPiLLEHHS
CnpaB rpoOMaACbKOro Ta Ny6/iYHOro 3HaYeHHs.

Mo-nepuwe, NnpaBoBuMii CTaTyc cybeKTa cepen rapaHTiB KOHCTUTYLiMHO-
ro nagy BM3HAYa€E MOro Micue i ponb B OpraHisauiinHMX CTPyKTypax rpo-
Ma[sHCbKOro CycninbCTBa Ta cepep nybnivyHux Bnan. Hacamnepepn, cratyc
CyDEKTa BUMPAKAETbCS Yepe3 3aKkpinaeHi y KOHCTUTYLiMHOMY 3aKOHOaB-
CTBi BiAMOBIAHMX NPAaBOMOYHOCTEN, NPU peanisauii aKMX 4OCAraloTbCs Ui
ix gisgnbHocTi. [py UbOMY AiSNbHICTb FAPaHTIB KOHCTUTYLIMHOIO nagy no-
BMHHA HOCUTM iHCTUTYMOBaHWIM, TOBTO OpraHi3oBaHui xapakTep. Tak, iH-
CTUTYLLIRHWI XapakTep AiSNbHOCTI MOMITUYHMX MAPTIA BUPAKAETLCA Y iX

4 lllanosan B. KoHcTuTyuis ik GpopMa (axepeno) KOHCTUTYLiMHOro npaBa YKpaiHu (MUTaHHS
Teopii). Mpaso Ykpainn.1999.N2 6. C. 7.

0 CenisaHoB B.[paBoBa pecdopMa i MeToponoris focnimxkeHb GyHAAMEHTaNbHUX Npobnem
topuanYHOi Hayku. BicHuk AMpHY. 1999. N2 3(14) C. 8.

>t Konogii A.M. MpuHuunu npasa Ykpainu. Kuis, 1998. C. 79.
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iHTErpaTUBHIM poni No CNPUAHHIO GOPMYBAHHIO Ta BUPAXXEHHIO NONITUYHOI
BOJi FpOMaasH, ix yyacti y Bubopax, pepepeHaymi (4. 2 cT. 36 KoHCTUTyLi).

Mo-gpyre, B yMOBax MpaBOBOi AepyaBW Lis/bHICTb CyOEKTIB npasa
MOXNMBA TiNIbKW Yepe3 npaBoBi, NeriTMHi Gopmu Ta 3acobu. HanexHa
npaBoBa NpoLeaypa € yMOBOK MO3UTUBHOI AiNbHOCTI CYyOEKTIB MO rapax-
TYBaHHIO KOHCTUTYLLIMHOIO Nagy, il HAMBAXK/MBILLOK OCHOBOM. Takui Me-
XaHi3M 3aknageHo y cT. 19 KoHctuTyuii. 3okpema, npuBaTHi 0cobu Bnpasi
3[iMCHIOBATM CBOIO AiSNbHICTb ¥ MeXax Ta B Crocib, wo He 3a60poHeHi
KoHcTuTyuieto Ta 3akoHamu YkpaiHu. Opranun nybnivHoi Bnagm ta ix noca-
[0Bi 0cobu 3060BA3aHI AiSTM NMLLe Ha NiACTaBi MOBHOBAXEHb, Y MeXax i B
cnoci6, Bu3HavyeHnx KoHCTUTYLiE Ta 3akoHaMK YKpaiHu. ToMy opuUAanYHI
npoueaypu Cnyxatb OCHOBHOIO (OPMOI0 AiSNbHOCTI CYOEKTIB NpaBa Bif
iX MOPYLEHHS [0 NPUAHATTS HEOOXiLHOrO pileHHS, IKe TArHe pPUANYHI
HacniaKu.

OmKe, OCHOBHUM 3MiCTOM HOPUAMYHUX NPOLEAYp Y AiSNbHOCTI rapaH-
TiB KOHCTUTYLIMHOrO Nlafly BUCTYNA€E NO3MTUBHA AiSNbHICTb, CNpSMOBaHa
Ha 3abe3neyeHHs LiHHOCTeN, BU3HaYeHux KoHcTtutyuiero. Tomy A. Konopiv
npaBuii, BBaXKakuu, Lo “Bifibll BipHOK i 0BIPYHTOBAHOK BMOAETLCS OYM-
Ka, Lo NpouecyanbHi HOPMU | NpUHLUMAK Y cdepi NO3UTUBHOI AiANBHOCTI
YKPaiHCbKOI AepXaBM He MEHLU 3HAuyLLi, HiX Yy ranysi opucamkuii™?, 3a
CBOE CYTTIO HOPUAMYHI Npoueaypu 3abe3neyytoTb BigKpuTe AEMOKpATUY-
He BUPIiWeEeHHS Oyab-IKMUX COLLIaNbHO-MONITUYHUX MUTaHb Ta HaNexHe ix
NpaBoOBe pPerynBaHHS.

CouyiansHe cepedosuuie 8u3HA4ae npuliHAmMHi Mooeni nosediHkuU iHOU-
8i0a, SIKi pO3UIHIKMbLCA CYCNiLCMBOM K CYCNiNbHO KOPUCHI, 3 5IKO20 8U-
naugae 0608530k iHOUBIOAQ OpiEHMyB8amuUCs Ha HUX y 8U2/110i MUSS-NOrm.
30608953a16Ha cuna HOPM KOHCMUMYyUiliHo20 Npasa, [k i bydb-aKuUx npa-
808UX HOPM 3yMOB/IEHA iX A6CMPAKMHUM XApakmepom ma MOXUIUBICMIO
ix 3acmocysaHHs puUCOUKYilIHUMU ycmaHosamu y sunadky HeobxioHocmi
KOHKpemu3ayii ix 3micmy abo HeobxiOHoCmi 3acmocysamu CaHKUito, IKa
8UNJIUBAE 3 3MiCMYy UIEI.

2. Konogitt A.M. Bkas. npaus. C. 20.
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13 couyionoaiyHoi moyku 30py egekmusHicme KOHCMUMyUitiHuUX HOPM
3yMo8/1eHa ix 8idnosidHocmi “npupodi peyeli” ma cnpsMo8aHicmio Ha KOH-
KpemHi couyianbHi 8i0HOCUHU. 3p03yMifI0 Ue 8naUBAE HA NPABOMBOPYICMe,
SKG NOBUHHA 8i0N08Idamu nesHUM ycmaneHuM 8iOHOCUHAM, WO CKAAI0-
ca y cycninbcmai. Takum YUHOM, CysepeHimem napaameHmy € obmexeHull
nesHUMU pamMKamu, sIKi 3yMO8JIeHi CMAHOM COUianbHUX 8IOHOCUH. 3 iHWO020
00Ky 3aKOH0Oageub NOBUHEH NONIKAYBAMUCS NPo YUHHICMb NPagonosio-
JKEHHS, yX8AIEHO20 HUM, OCKi/IbKU make npagononoMeHHs N0BUHHO Mamu
c8o€ MalibymHe, npozpamyrodu 0is/IbHICMb Y4AaCHUKIB NpagosioHOCUH ma
880054U iX y nesHi npagosi pamku. 3 iHWo2o 6OKY, NnapaameHm NOKAUKA-
Hul 3a6e3nequmu 2Hy4YKiCmb HOPUOUYHUX (OpMYN ma mepMmiHie, SKi 3a-
Knadawmscs 8 yxeasneHe npagonosnoxeHHs. Came 3 Yux MipKysaHb 3aKo-
HoOdsye ynyu\eHHs € NOPYWEHHSIM KOHCMUMYUii, OCKiZlbKU 80HO Nocs2ae
Ha npasosy 6e3neky iHOU8iOa, sede A0 NPasosoi HEBU3HAYEHOCMI | MAKUM
YUHOM NOPYWYE OCHOBHI Npasa.

CnpsimosaHicmes KoHCmMUMmMyUyiliHUX HOPM HA KOHKpemHi couianbHi 8io-
HocuHu nompebye ix nepesipku y xo0i npakmu4Hoi disnsHocmi rded.
Taka sepugikauis 3ymosneHa 6a2amomMaHimHicmio ¢opm nposisy npaso-
8UX HOPM y coyianbHill iSIbHOCMI, W0 MOXE BUKIUKAMU KOHMAIKM iH-
mepecis | Hag8IMb cynepedHocmi w000 ix iHmepnpemauii (MaymaqyeHHs).
Tomy saruiusum 30aemocs QisiIbHICMb 0p2aHie KOHCmumyuyiltiHoi tocmuuii
Ha npedmem MayMaqyeHHs KOHCMUmyUyitiHux HopM ma 30i(CHEHHS HUMU
KOHMPOIK0 Npagosux akmie opaaHig nybniyHoi enaou Ha npedmem ix KOH-
cmumyuyitiHocmi. Taka Kopenwrda 0isibHICmb KOHCMumyuitiHoi tocmuuii
0ae 3M02y Hakonu4ysamu npasosuii Mmamepian ma cnpusimu po38umkosi
KOHCMumyuiliHo-npasosoi mamepii 8uxodsyu 3 nosazu 0o Npasosoi mpa-
ouyii, KOHMuHyimemy ma adanmyr4u KOHCMUMyUyiliHi HopMu 00 KOH-
KpemHoi couiansHoi akmusHocmi nrooded.

o-TpeTe, MeTa LisNbHOCTI € HEOOXiAHOK YMOBOK PO3YMiHHS MpaBo-
CyOEKTHOCTI rapaHTiB KOHCTUTYLIMHOMO Nagy, Ska BMPAXAETbCS 4yepes iX
OCHOBHi GyHKLUji. HeobXifAHO MiAKpecnuTw, WO 2apaHmysaHHs KOHCmMuUmy-
UiliHo20 nady S6/19€MbCS SKICHOK QYHKUIOHAbHOK XapaKkmepucmuKo 8cix
cybekmis KOHcmumyuyiliHo-npagosux 8idHOCUH. Taka ix GyHKLioOHanbHa cnps-
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MOBaHiCTb BUAINSETLCSA HA TiM NiACTaBI, WO BOHA BUPAKAE HAMBAXKAMBILLI,
HAMCYTTEBILLI HANPSAMKK AiSNbHOCTI CyOEKTIB KOHCTUTYLIHO-MPaBOBMX Bif-
HOCKH. TOMy rapaHTyBaHHS KOHCTUTYLLIMHOIO Nady Ma€ BCi O3HAKM cucTe-
MOYTBOPHOHOUOr0 BMAMBY Ha KOHCTUTYLLIMHO-MPABOBI BiAHOCUHM 3 BOKY iX
cy6eKTIB, iIKa nonsrae y 3abe3neyeHHi ynopsaakyBaHHS CyCninbHOro i npaBo-
BOrO NOpPSAKY Ta B3aEMOAIT MiX CycniNbCTBOM i My6AivyHO BNagoto.

MNepexoasun 00 NUTaHHA Knacudikauii yHKLUIN rapaHTiB KOHCTUTY-
LifHOro nafy, HeoHXiAHO 3a3HAUMUTMU, WO Taka 0OyMOBNEHA GaraToMaHiT-
HICTIO iX AiSNbHOCTI. Tak, MOXHA BUAINUTU CYTHICHI HaNpsAMKK AiaNbHOCTI,
SKi XapaKTepu3ytTb iX posb y 3abe3neyeHHi KOHCTUTYLIMHOro nagy. [HwWuMm
KpUTEpieEM BMAINEHHS QYHKLiV rapaHTiB € 0bekTHa chepa ix AisnbHOCTI
no 061acTax CycniNbHOro XMUTTS. TakoX BaXX/IMBUM € BUAINEHHS DYHKLINA
rapaHTiB KOHCTUTYLIMHOrO Nady 3a KpUTEpieM Mipu BNAAHOro BNAMBY Ha
KOHCTUTYLiMHO-NPaBOBIi BiAHOCUHM.

3 dYHKLIOHaNbHOT TOYKM 30pY AiANbHICTb rapaHTiB nonsrae y 3abes-
MeyeHHi HOPMATMBHOI OCHOBWM NEFITUMHOrO 3aKpinneHHs, peanisauii Ta
KOHCTUTYLLIMHOIO 3axMcTy dyHOAMEHTaNbHUX LLIHHOCTEW, SKi Nexatb B 0C-
HOBi OpraHi3auii BifIbHOro NAPaNiCTUYHOrO CYCNiNbCTBA Ta OpraHie ny-
6nivHOi BNaau, B AKOMY rapaHTYETbCS BilbHUIA PO3BUTOK OCOOUCTI, BinlbHE
BOJIEBMAB/IEHHS HAapOAy Ta 3abe3neyyoTb MPaBoBi NpoLeaypy 34iMCHEHHS
dyHKUIV nybniyHoi Bnagu. Taka AisNbHICTb MAa€ HOPMAaTMBHY NPUPOAY, Ha
YOMY I'PYHTYETbCS PaMKM PEryntoBaHHS BIAHOCUH MiX YH4aCHUKaMMU KOHCTK-
TYLiMHWX BIGHOCKH. Lle He BUKNOYAE AiSNbHICTb rapaHTiB KOHCTUTYLLIMHUX
NPaBOBiIAHOCUH M03a MEXaMW KOHCTUTYLLIMHOTO HOPMAaTUBHOMO perynto-
BAHHS, O4HAK TaKa iX NoBefiHKa NOBMHHA BYTW BU3HAHA KOHCTUTYLLIAHOK
Konctutyuiiium Cyaom Ykpainu, Skui y ceHci Y. 2 cT. 124 KoHctutyuii
YKpaiHu gK opraH cyfoBoOi BNaAM, OPUCOMKLIS KOO NOWMPHOETLCS HA BCi
KOHCTUTYLiMHI NPaBOBIAHOCKHMU, O BUHUKAKOTb Y AEePXKaBi.

Cepepn CyTHICHMX DYHKLM rapaHTiB KOHCTUTYLIMHOMO Ay MOXHA BK-
AinuTn OYHKLIT N0 YCTaHOBNEHHIO, peani3alii Ta OXOPOHi OCHOB KOHCTUTY-
LiMHOI fepXKaBHOCTI, SKi BigirpatoTb 3HaYHY i NPOBIAHY POAb Y CYCNiNbHMUX
BiAHOCMHaX. Bigobpaxatum peanbHuit CTaH, 3 04HOrO 60Ky, 0BMEeXeHHs
BiZLHOCMH BNafaploBaHHs CYTHICHMM 3MiCTOM OCHOBHMX Npas i cBobog, 3, 3
iHWOro, — nonepeaXeHHs Ta NPUMNUHEHHS 3N10BXMBAHb TakMMKM 3 BOKy op-
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raHis nybnivyHoi Bnagm Ta ix NoCagoBuX 0Ci6, CyKYMHICTb TAKUX OCHOBHMUX
HanpsaMiB AiSNbHOCTI rapaHTiB KOHCTUTYLIMHOIO najy CTBOPHOKTbL 3acagm
CYyCMiNIbHOrO Ta AEePXXaBHOM0 YCTPOIO, B IKOMY Ha OCHOBi KOMMpOMicCy no-
BMHHI OyTV BpaxoBaHi, 3abe3neyeHHi Ta 3axmiLeHi npasa ycix cybekTis. Lle
BHOCUTb Y KOHCTUTYLIMHO-NPABOBI BifHOCUHWU efleMeHTU CTabinbHOCTI Ta
[IMHaMi3My, OCKiZIbKM OCHOBHi NpaBa NoBMHHI ByTM NO3UTUBHO 3aKpinaeHi
Ta 3abe3neyeHi opraHisauiiH1MK Ta NpoueaypHUMM NPUNUCAMM.

MeTa BCTQHOB/IEHHS KOHCTUTYLIi — 0OMeXeHHs CBaBOMi 3 OOKy ny-
6niyHMX BNag BiAHOCHO NpMBATHWMX OCi6. 3aknageHa B KoHcTuTyuii Ykpa-
iHW iges conigapuaMmy, TOBTO AOCATHEHHS FPOMAAAHCBKOI 3/1aroau, Mix
YYaCHMKAMM KOHCTUTYLLIMHMX NPABOBiAHOCUH BUCTYNAE 3ac0b0M peanisa-
Lii T3 OXOPOHM BCbOrO NPaBOMNOPSAKY, LLEHTPANbHOK KaTEropi€to SKoro 8-
NAOTHCS CaMe HeNOPYLLYBAHI Ta HEBIAYYXXYBaHi OCHOBHI MpaBa i CBO6OAM.

@yHKYiS TapaHTiB KOHCTUTYLIMHOTO Nagy No CNPUSHHIO YCMAHO8HYili
8/1a0i BiLOOPAXAE CUCTEMHUI XapaKTep ix [isnbHOCTI. B yMoBax nemMokpa-
TUYHOrO CYCNiNbCTBA HIXTO HE BNPaBi peani3yBaTi yCTaHOBYY BAafdy camMo-
CTiMHO, TOBTO HisikMiA opraH NybnivHoi BNaaM, NoniTMYHA NapTis YM opraHi-
3aLis He BOMOAIOTb MOHOMONIE HA BU3HAYEHHS 3MiCTY HOPM KOHCTUTYLII,
AKi y ManbyTHboMy ByayTb NpuiHATI. Lle cynepeunTb NpMHLMNOBI NpaBoBoi
[lepXaBu, 30KpeMa, opraHisauifHo-npouenypHuM npunucam KoHcTuTyuii.

YcTaHOBYa Bnaja peanisyeTbCs Yepes MOEAHAHHS IHCTUTYTIB 6e3no-
cepefHbOi Ta NpeACcTaBHULBbKOT AeMOKpaTii. K €AMHUI HOCIN CyBEpPeHHOI
BM1aau, Hapopa YKkpaiHu peanisye Taky 6e3nocepenHbo Ta Yepes chopmoBa-
Hi HaNeXHWM YMHOM NpeacTaBHULBKI opraHu nybniyHoi Bnaam (4.1 ct. 5
KoHctuTywii). KOHCTUTYLiIIHE NONOXKEHHS NP0 CNOCOOM BU3HAYEHHS Ta 3Mi-
HW KOHCTUTYLIMHOrO Nafy HapoaoM YKpaiHu (4. 2 CT. 5) MOXHa po3yMmiTu
TakMM YMHOM, L0 NOBUHHI ByTH 3ab6e3neyeHHi 4eMOKpaTUYHi Npouesypu
BMCYHEHH$, 00roBOpeHHs Ta OCTAaTOYHOrO CXBaNeHHS NpoeKTiB 3MiH o Oc-
HOBHOIO 3aKOHY.

CyTHiCHMM 3MicTOM YHKLii rapaHTiB KOHCTUTYLIMHOIO nagy no cnpu-
SHHI0 YCTQHOBYIM Bnagi nonarae y 3abesneyvyeHHi NeriTMMHOCTI BHECEHHS
3MiH po KoHctutyuii YkpaiHu BignoBiAHO A0 NPWMHLMMIB BEPXOBEHCTBA
npaBa, 3B'13aHOCTi NybniYHOI BNALM OCHOBHMMMK MpaBaMu i cBobogamu,
[leMoKparTii, cBoboaM po3BMTKY 0COBMUCTOCTI, CBOBOAM MONITUYHOI Aisnb-
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HOCTI. Taka AifNbHICTb rapaHTiB KOHCTUTYLIMHOMO Nafy He MOXe TAyMauu-
TUCS NULLE i3 KOHCEPBATUBHOI TOYKM 30pY LLOAO HEMNpUMYCTUMOCTI nepe-
FNSAY KOHCTUTYLIMHWX MOMOXEHb, @ TAKOX MOXE TAYMAUYUTUCS Y CTOPOHY
3abe3neyeHHs BHECEHHS Takmx 3MiH o OCHOBHOro 3aKoHy, aki 6 cnpusnu
MOKPALLEHHIO CTaHy MPaBOBOro 3aXMCTy MPUBATHUX 0Ci6, eheKTUBHOCTI
[isnbHOCTI NybnivHOT BNaaM, 3aXMCTy OCHOBOMOMOXHMX LiHHOCTEN yKpa-
THCbKOrO CyCninbCTBa.

TakuMM YMHOM, cucTeMa BiIAHOCMH MO BCTAHOBNEHHI KOHCTUTYLII Ta
HaCTYNHOro YTBEPAXKEHHS KOHCTUTYLIMHOrO MOPSAKY € CKAAAHOK, axe
BOHa nepenbayae MexaHi3M CniBnpawi pisHUX NONITUYHUX CUA Y CYCMiNb-
CTBI, FiNOK BNaA, OKPEMUX AEPXKABHUX OPraHiB, y3roAKeHHs iHTepeCiB SKnx
MOBMHHO 34iMCHIOBATUCS HA 3acadax KOMMpPOMICy, CNiBNiANOPSAKYBaHHS
BULLMX OPraHiB AepXKaBu.

MpouenypHi 0OMeXeHHs 3a CBOEK CYTTIO HE MOXYTb 3abe3neunTu y
MOBHIM Mipi CTabiNbHICTb KOHCTUTYLLIMHOIO Nagy, TaKOX Taki He € AOMiHY-
IOUMMM Y CTUMYNIOBAHHI peanisauii KOHCTUTYLiT. KOHKpeTu3aLis KOHCTUTY-
LiMHMX HOPM B aKTaxX MOTOYHOrO 3aKOHOAABCTBA MOXe HabyTW nonituu-
Horo xapaktepy. Lle aBuwe Bege [0 nigpuBy €QHOCTI NPaBOBOI CUCTEMM,
BMHUKHEHHIO B Hili CynepeyHoCTeN, a pa3oM i3 UMM, 4O BHECEHHS YaCTUX
3MiH [0 TeKCTy KOHCTUTYUii. Lli BMnagku mMoxe nonepeguty opraH KOH-
CTUTYLLIMHOT OCTULIT, LLO YNOBHOBAXEHWI 3A4iMCHIOBAaTU NPEBEHTUBHMUI Ta
penpecuBHUI KOHCTUTYLIMHUI KOHTPONB®S.

be3nocepenHbo @yHKUiS peanizayii KOHCMUMYyUYii 2apaHMamu KoH-
cmumyyitiHo2o n1ady Hambinbw CkNafHa i 6araTorpaHHa, OCKiNbKK TyT MaE
Miclle peanbHa AiS KOHCTUTYLiIMHOI MaTepii, @ pa3oM i3 TMM MO3UTMBHA
LiSNbHICTb rapaHTiB KOHCTUTYLIiMHOMO naay. [1po BaXAMBICTb MO3UTUBHOI
LiSiNbHOCTI rapaHTiB N0 YTBEPOXKEHHID KOHCTUTYLT BXe NiAKpecnoBanocs
y BITYM3HSAHIN OPUAMYHIN niTepaTypi>*.

SK y)Ke 3a3Havanocs, ocobAMBOCTI TAKOI AiSNIbHOCTI rapaHTiB CKna-
[AKTbCA B 3aNEXKHOCTI Bif TOro, IKa KOHCTUTYLiMHO-NPaBOBa HOpPMa Ai€:

53 [m.: PiwenHsa KCY Big 24 rpyaHs 1997 N2 8-3n/97.

34 B.®. MNoropinko (pea.) KoHctuTyuitHe npaBo Ykpainu. Kuis., 2000. C. 126, 145-151. Lia
npobneMa B KOHTEKCTi NOHATTS Ny6niyHoi Bnaam byae po3rnsHyTa y niapo3aini 3 uboro pos-
niny.
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peryniotda YuM OXOpoHHA. lNepluia rpyna HOpM BKa3ye Ha cBoboay fLil,
a iHWa — Ha MexXi AN rapaHTiB KOHCTUTYUiMHOro naay. LianbHiCTb Taknx
CyOEKTIB NOBMHHA BIANOBIAATM [403BiNbHOMY MPUHLUMMOBI, 3aKpinjieHOMy
B CT. 19 KoHctutyuii.

B yMOBax KOHCTUTYLiMHOI AepXKaBM Ha BCiX YY4AaCHUKIB KOHCTUTYLLIM-
HO-MPaBOBMX BIAHOCWMH MOKMAAAETLCS BiAMNOBIAANbHICTb 32 CBOI Aii. Taki
Lii piBHOIO MipOI HOCATb SIK MPAaBOBWIA, TaK i OPUANYHMIA XapakKTep. Kox-
HWWM rapaHTy iX 34iMCHEHHI BUCTYNAE aBTOHOMHUM. Lle BunnmBae 3 Toro, wo
Hiskoro cybekTa He Moxe 6yTM No3baBneHo cBO6OAM PO3BUTKY CBOEI iH-
[MBIoYyanbHOCTI, TOBTO SIKi BUKOPMCTOBYBATM NPABOBI NpoLefypu peanisa-
Lii cBOro cy6ekTMBHOrO MybnaivyHOro Npaea, OKpiM 0BMexeHb BU3HAYEHUX
3aKOHOM. [ToNiTUYHI Aii NOBUHHI Big3HaYaTUCS 0OEKTUBHUM PYHKLOHANb-
HWMM 3B'I3KOM 3 iHTepecamu coliafibHUX rpyn Ta 3abe3neyvyBaTu iHTerpawito
YCbOrO CyCMiNbCTBA*®, TOBGTO CNYXKUTU LOCATHEHHIO TPOMAACHKOI 3Naroau.
CnpaBeannBo Npu LbOMy MiAKPECTHETLCS, WO “MONITUYHMIA NpoLec crnps-
MOBYETbCS Y PYC/I0 iHCTUTYTIB MAp/aMeHTCbKOT AeMOKpaTii, 3aCHOBaHOI Ha
noaini Bnag, byayym 3aKpinieHor y KOMMeTeHLii Ta npoueaypH1X 3acagax
opraHi3auii aepXaBu; BiH yNOPSAKOBYETbCS 33 AONOMOroK MaTepianbHUX
HOPM MpO AepXaBHY BNagy i B KiHLEBOMY pe3ynbTati TpaHCHOpMYETLCA
B aAMiHICTPATUBHUX PillEHHSAX Ta iHWUX GOPManbHO-NPaBOBUX akTax”*®,

Peanizauis HOpMaTUBHUX MONOXEHb KOHCTUTYLLIT 3yMOBNEHO ii OCHO-
BOMOJIOXXHUM XapaKTepoM, CTYNiHb YHOPMYBAHHS 3aCaj, KOHCTUTYLIMHOIO
Nafly BU3HAYA€E XapaKTep AiSNbHOCTI opraHiB nybnivyHoi Bnaam 1a epexTms-
HiCTb CUCTEMM IOCTULIT, 30KPEMA OpraHiB KOHCTUTYLIMHOI tocTuuii. Cepen
OCHOBHMX GOPM peanizauii KOHCTUTYLIT MOXHA BUAINNTU ePEeKTUBHY 3aKO-
HOZABYY NONITUKY NAapAaMEHTy Ta COLianbHy NONITUKY YPSaY.

EdekTBHa 3akoHOAaBYa MONITMKA MO KOHKPETM3aLii KOHCTUTYLLiN-
HUX NONOXEHb BTINIOETLCSA Y 3aKOHOAABYIM AiSNIbHOCTI NapnaMeHTy, IKUM y
CUNY CBOTO KOHCTUTYLLIMHOMO CTaTyCy MOK/AMKaHMI 3abe3neunTn edekTus-
He 3aKOHOAABYEe perynoBaHHS. BiacyTHICTb 3aKOHOAABYOrO peryntoBaHHS
3arpoXye MNpaBoBiv 6e3newui CycninbCTBa YM OKPEMOro iHAMBIAQ, BHOCUTb

55 MakapeHko B.I1. (pes.) dneMeHTbl TeopumM nonutrku. Poctos-Ha-[oHy, 1991. C. 130.
¢ TocypapctBeHHoe npaso lepmanuun. T.2. C. 312.
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enemMeHTW CBaBINNS Y AisNbHICTb OpraHiB nybniyHoi Bnagn. O6eKTMBHO BU-
KOHYUM YHKLII0 0BMeXeHHs CBaBO/i OpraHiB nybniyHoi BNaau, 3aKOH SK
dopManbHuUiA akT napnameHTy — BepxoBHoi Paau, BU3HayaT npaBoBi 3aca-
[V NeriTMMHOro BTPYYaHHS Ta 3aCTOCYBAHHS MPUMYCY Y BUNALKY NOPYLIEHHS
npaBoBMX HOPM. TOMY 3aKOHOZABYE YNYLLEHHS € HEKOHCTUTYLIMHWUM SBULLEM
i BOHO MA€ HACNIAKOM 3BY)KEHHS CYTHICHOrO 3MiCTy OCHOBHOrO npasa (4. 2, 3
CT.22 1a . 2 c1. 157 KoHcTuTywii). MpaBa couianbHO-eKOHOMIYHOMO XapakTepy
€ FAPaHTOBAHUMM TiNIbKM Y BUMAAKY IX KOHKPETU3aL,ii y CoLiaibHOMY 3aKOHO-
[ABCTBI, TOMY TaKWUi CTaH peyei cynepeynTb 3MiCTy OCHOBHOMO MpaBa, SKui
nepenbayae MiHiManbHUIA Habip MexaHi3MiB 1oro peanisauii Ha OCHOBI 3a-
KoHy. CTaH 3aKOHOAABYOrO YMYLLEHHS Y LLbOMY PO3YMiHHI MOXHA TNYMaunTH
K haKTUYHe CKacyBaHHS OCHOBHOIO MpaBa Y KOHTEKCTi MOMOXEHb CT. 3 Ta u.
2 c1. 22 KoHcTuTyuii Ykpainu. [poLecyanbHOK rapaHTier y 4aHOMY BUNAAKY
BMCTYMAE 3AiIMCHEHHS 3aKOHOAABYOI MOMITUKM AepXKaBM HA OCHOBI HAYKOBO
06rpyHTOBaHOI KOHLEML,ii PO3BMTKY HaLLiOHANIbHOMO 3aKOHOLABCTBA.

Mpu po3enadi cnpasu npo subopu HapodHuUx denymamie YkpaiHu*” KoH-
cmumyuitiHut Cy0 YkpaiHu suxodus 3 mozo NosioxeHHs, uio y 3abe3ne-
YeHHI Npas epomMadsiH Ha OCKApeHHS 00 CyOy piieHs, 0ill yu 6e30is/1bHo-
cmi opeaHie ma nocadosux ocib subopyux admiHicmpauili He Moxe 6ymu
8UHAMKI8, mobmo nopyuwysamucs 3acadu pieHocmi. KCY su3Has yHisep-
CanbHICMb KOHCMUMYUiliHo020 NpuHyUNy 3abe3neyeHHs Nnpasa ocobu Ha
cydosuli 3axucm, gKkuli nosuHeH bymu peanizosaHuli Hag8imMe y 8uNaokax
npasgosoi Hegu3Ha4yeHoCmi y HOpMamueHOMY pe2yIlo8aHHI.

EdeKkTUBHICTb KOHCTUTYLLIMHOTO MEeXaHi3My 3axXMCTy OCHOBHMX MpaB
3a1eXMUTb Bif, IKOCTi NOTOYHOIO 3aKOHOAABCTBA Y LN chepi. HanexHe 3ako-
HOAAaBYe peryntoBaHHS CTBOPKOE CYKYMHICTb MpaBuA, HEOOXiAHMX AN4 34iNcC-
HEeHHS oCHOBHMX npaB. Ockinbkn KOHCTUTYUIS [OpYyYaE 3aKOHOAABLIO BU-
3HayaTM MoAenb NPaBOBOrO PerynBaHHA Npoueayp peanizauii OCHOBHMX
npaB, TOMY 3aKOH NMOBMHEH 3abe3neunTy HeobXifHY FHYYKiCTb peryntoBaHHS,
aKe 6 [,03BONUIO MPOBOAUTH YPSLOBI €PEKTUBHY COLiaNbHY MOITUKY.

57 PiweHHs Big 26.02.98 p. N2 1-pn/98.

PO3AIN 1. CucteMa rapaHTiin KOHCTUTYLIMHOIO naay 61
Ta KOHCTUTYLIMHA OCTULIS B YKpaiHi

CraH couianbHOi NONITUKKM ypsay TFApaHTYETbCA Yepe3 KOHTPOJbHiI
napnamMeHTCbKi npoueaypu Ta BiANOBIAHI NPe3nAeHTCbKI npouenypu, aKi
pO3rNa4aTbCs K BAXK/AMBI 3aCOOM BTINEHHS COLiaNbHUX, EKOHOMIYHMX,
KY/IbTYPHUX MPaB Y NOTOYHIN AiINbHOCTI KOMMNETEHTHUX OPraHiB BNagu Ta
YCTaHOB, SKi HaAaloTb MyBAiYHI NOCAYrM couianbHOro xapakTtepy. SK KOH-
CTUTYLiHMI opraH Bnagn KabiHeT MiHicTpiB NOBMHEH NPOCNiAKOBYBATU
NpaB0O3aCTOCOBYY MPAKTUKY MO BTIIEHHIO HOPM COLiaNIbHOMO 33aKOHOAAB-
CTBa Ta nponoHyBaTu BepxoBHin Paai 34iicHeHHS 3axofiB no Moro yao-
CKOHaneHHwo. PasomM 3 TMM couianbHa NONITMKA AepXaBu MOBWHHA BiA-
NOBiAATU PEanbHOCTI Ta MiIPKYBAaHHAM paLiOHaNbHOCTI Wo6 He BUHMKANo
Hebe3nekn HagMipHMX couianbHMX 3000B%3aHb 3 BOKY OepxaBu, SK Le
Binbynocs y yacu Beimapcbkoi pecnybniku y HimeuunHi.

Takum YUHOM, Ha OCHOBI KOHCMUMYUii 2apaHmMu KOHCMUMyUuitiHo20 1ady
3abe3neyqyrome coyianbHy ma noAiMuUYHy iHme2pauito cycninbemea i 0epxa-
8U, CnpusMb 3a6e3ne4yeHHI 0CHOBHUX Npas i 80600, BCMAHOB/IOIYU OCHO-
8U 83aeMOOIi NybsiYHO-81A0HUX CMPYKMYp ma cmpykmyp 2poMadsiHCbKO20
cycninecmea 3a 00NOMO2010 NPagosux 3acobie.

Tenep HeobXiAHO 3BEpHYTM yBary Ha Npobnemi KOHCTUTYLiHOI npa-
BOTBOPYOCTi Ta NPaB03acToCyBaHHs. LLi peHoMeHn — 3BOPOTHI CTOPOHMU 3a-
CTOCYBaHHS KOHCTUTYLII. Y LinoMy, Tinbku opraHu nybniyHoi Bnagm Bono-
[il0Tb MPaB03aCTOCOBYOK (PYHKLIEID, ane B CUCTEMI KOHCTUTYLiMHO-NpaBo-
BMX BiAHOCMH Taka Ma€ CBOi 0C0BAMBOCTI. KOHCTUTYLLiN 5K OCHOBHMI 3aKOH
noTpebye KOHKpeTM3aLii CBOiX MOMOXEHb B aKTax MOTOYHOrO KOHCTUTY-
LiHOrO 3aKOHOZABCTBA. 3 iHWOro 6oKy, HOPMU KOHCTUTYLIT AitoTb 6e3no-
cepenHbO YMHHE MpaBo, TO6TO € HOpMaMK Npsamoi Aii. B gaHoMy Bunaaky
NpMBaTHI 0COOM BMNpaBi NMLe 3BepTaTUCA A0 MYONIYHMX OpraHiB BNagm 3a
NpaBOBUM 3aXMCTOM.

Mpwu koHcmumyyitiHili npagomsop4ocmi 0cobAMBOro 3Ha4eHHs Haby-
BalOTb OPUAMYHI NpoLeaypy, WO BifgobpaxatoTb 3aKOHOAABYMI NpoLec.
Ha Teopii 3aKoHOAaBYOro npouecy 3ynuHUAM yeary Linui psn focnia-
HUKIB.

3okpema, A. Hawuuy niokpectosana samiugicmes 3abe3nedeHHs Yepes
30KOH00a8cmeo CmabiNbHUX CmMpyKmyp ma 3aKOHOMIPHUX 3853Ki8, 5Ki
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6 8idnosidanu cmaHosi cycnineHo20 po3sumky’. BoHa pospobusna pso
8uMo2 00 npasomeopyoi QisIbHOCMI, IKA NOBUHHA 8i0N08IdaMuU 3G2asb-
HUM HanpssiMam 3akKoH00asyoi nojiimuku, 8paxosysamu CmMaH po3eumky
CycninbHUX CMpyKkmyp, 8 Hili nosuHHi 6ymu po3pobneHi npasosi 3acobu
peanizayii 3 memoro 3abe3nedeHHs 6aNaHcy iHmepecia pi3HUX COUianbHUX
cninbHom?*. Pazom i3 mum A. Hawuy Hed0oouiH08ana ponb opeaHizauitiHux
cmpykmyp ma opudu4HuUx npouedyp y npagomeopyocmi®®. Ha npomusazy
iti . Kepimos eka3ysas Ha ix eaxuiugocmi y npagomesop4yocmi i po32as0as
maki 9k 20108HUL pakmop y 3ab6e3neyeHHi npasonopsokys:.

KoHcTuTyuia YKpaiHuM 9K nporpamMHUin HOPMaTUBHO-NPAaBOBMIA aKT
HaMBMLLOI FOPUAMYHOI CMNM 30060B'I3YE 3aKOHOAABLS NPUMMATU 3aKOHM
Mo KOHKpeTu3alii Ta AeTanisauii TakMX NONOXEeHb. 3acTEPEXEHHS Npo
33KOH Y KOHCTUTYLLiIT NOKNAAAE HA NapaaMeHT QYHKLi0 BU3HAYEHHS MeX
BMKOPUCTaHHSA 3 BOKY YYACHMKIB KOHCTUTYLiMHO-NPAaBOBUX BiJHOCUH Ha-
NeXHUX iM NpaBs, a TOMY MOXHa PO3rN94aTh 9K HEKOHCTUTYLLIMHY NpaKTyu-
Ky 3aKOHOAABYOro ynyueHHs. He AMBASYMCh Ha Te, WO 32 NapiaMeHToOM
3aKpinNaeHo BUYEePNHUM Nepenik NUTaHb, 3 SKMX LLeM OpraH KOMNeTeHTHUN
NMPUMMATU 3aKOHK, Lle He 03HAYaE 3BYXKEHHS MOro 3aKOHOA4ABYOI BNAAM.
Take NONOXeHHS LINKOM Yy3rofXXyeTbCA i3 3aCafaMu paLioHani3oBaHOro
napnameHTapmsmy, aki BusHavyeHi KoHctuTyuiero Ykpainu. [logaTkosoto
rapaHTiE0 HANEXHOCTI CTaTyCy NapAaMeHTy SK rapaHTa KOHCTUTYLiMHO-
ro nagy € Te, WO TiNbKW LW OpraH yNnoBHOBAXKEHMIM BM3HA4YaTU 3acaam
BHYTPILLHbOT i 30BHiLWHbOI NoAiTUKK (N. 5 cT. 85 KoHcTuTyLii YKpaiHu) i Ha
NiAcTaBi LMX NONOXKEHb BU3HAYaTM NPABOTBOPUICTb Ypaay Ta 34iMCHIOBA-
TW KOHTPO/b 32 MOro pernamMeHTapHOo BAAAO0K MO CTBOPEHHIO MPaBOBUX
HOpM.

lpaso3acmocosya QyHKuUis 2apaHmie KOHCMUMyyitiHo20 1ady NOBUHHA
b6yTM cnpsMoBaHa Ha 3abe3neuyeHHs NpoLeasyp NpPaBOBOro 3axMCTy MpaB
npuBaTHMX 0Cib. OCTaHHi He € cyBEKTaMM KOHCTUTYLIMHOIO MpaBo3acTo-

8 Hawwuy A. MpaBotBopyecTBo. Teopus 1 3akoHoAaTeNbHas TexHMKa. Mockea, 1974. C. 16.
39 Tam camo. C. 99 Ta HacTymHi.

€ Tam camo. C. 139.

1 Kepumos [.A. KynsTypa 1 TexHuka 3akoHoTBOpYecTBa. Mockea, 1991. C. 13.

PO3AIN 1. CucteMa rapaHTiin KOHCTUTYLIMHOIO naay 63
Ta KOHCTUTYLIMHA OCTULIS B YKpaiHi

CYBaHH$ | BOHM B AAHOMY BMMAAKY MOXYTb 3BEpTaTUCS [0 KOMMETEHTHOrO
OpraHy 3a 3axMCTOM CBOiX NpaB.. Lle He 03Hauvag, Wwo Taki NpaBa MNOBWHHI
6yTn nopyuweHi. [paBo Ha 3aXMCT BUHUKAE TOAi, KOMM KOHCTUTYLiMHI no-
NOXEHHS 3 BOKY KOMMNETEHTHUX OpraHiB My6nivyHOi BNagu He HanexHUM
UMHOM 3a6e3neyyioTbCs. BipHO CTBEPAKYETHCA, L0 “NPABO Ha 3aXMCT — Le
nepenymoBa cBo60AM rpOMaAsH, yTBEpAXKEHA AePXKaBOoto i CNpSMOBaHa Ha
Te, W06 36epertu ix BifL HENPABOMIpHMX NocsiraHb 3 GOKY AepkaBu™?, Ha-
camnepep 3 60Ky ypsay Ta aAMiHICTPAaTMBHMUX OpraHiB Bnagu. Take npaso
BMCTYMA€E 3anobixKHWM 33aC000M MOXIMBUX MOPYLUEHb KOHCTUTYLIMHOIO
nagy. Tyt Moxe MaTu Micue NPpOTUCTOSIHHS MiXK Alep>KaBOoKo Ta CYCMisibCTBOM.
| Takoro poay KOHMNIKT pO3BA3yETLCS 3aKNafeHUM B CT. 6 KoHcTUTyLii Me-
XaHi3MOM CTpUMYBaHb i NPOTMBAr y CUCTEMI NOAINY BNaa.

MepecTynneHHs Mex Cy6eKTUBHMX NYBNiYHMX NpaB i cBOOOM 03HAYaE
MOCATAHHA HA KOHCTUTYLiMHMI Nad. | KOXKEH YYaCHUK KOHCTUTYLIMHO-Npa-
BOBMX BiAHOCUH, L0 3BEPTAETLCS OO0 HOPUANYHMUX MpoLesyp 3axuCTy, BU-
CTYNa€E rapaHTOM KOHCTUTYLIMHOro fafy, BiZANOBIAHO OpraHW mny6niyHoi
BNaAM HecyTb 060B30K 3ab6e3mneyeHHs NpaBa Ha 3axmcT. BiTunsHaHa Tpa-
OV BUPILLEHHA COLianbHUX KOHMNIKTIB XapaKTepU3YyETbCS HELOBIPOO
rpoMagsH A0 MPaBOBMX 3ac06iB iX BMPiLIEHHS, 3HAYHUM NPOSBOM Mpa-
BOBOrO HiriNiaMy, a TakoX HM3bKMM piBHEM MpPaBOBOI CBIAOMOCTI Ta BO-
NOJiHHA 3acobamMu NPaBOBOrO 3axMCTy. TOMY iCHYE HEOBXiAHICTb DYHKLL-
OHYBAHHS KOMIMIEKCY 3aXO0AiB MPaBOBOi OCBITM rPOMaAsH Ta AiSNbHICTb
rPOMaACbKMX NPaBO3aXUCHUX IHCTUTYTIB, SiKi 6 cNpsIMOBYBanu BiANOBIAHY
LiSNbHICTb rpoMaasH y npasose pycno. OpHMM i3 3acobiB 3abe3neyeHHs
neritmMHnX GopM AianbHOCTI 3 BOKY YYaCHUKIB KOHCTUTYLiHO-NPaBOBKX
BIAHOCUH CNYXWUTb iHTEprpeTauif (T1yMayeHHs) nonoxeHb KoHCTUTYLIT Ta
KOHTponb HopM KoHcTuTyuiiHuM Cyaom YkpaiHu.

KoxHuin opraH nybniyHoi BnaaM € NiOKOHTPONbHWI Hacamnepes,
CTPYKTYpaM rpoMagsHCbKOro CYCnifibCTBa i B CBOK Yepry 34iACHIOE KOH-
TponbHi GyHKLITy cucTemi noginy Bnag. KoxeH 3 HMX 3aiMMae BaxnmBe Mic-
Lie NP1 OXOPOHI KOHCTUTYLIIMHOMO Nagy B Mexax KoOMMeTeHLii, BUSHaYeHo
KoHcTuTyui€to Ta 3akoHamu YKpaiHu.

62 TocypmapctBeHHoe npaso lepmanun. T. 2. C. 188.
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30iACHEHHS OXOPOHHOI QYHKUii € peaKLi€ YYaCHUKIB KOHCTUTYLIN-
HO-NPaBOBMX BiAHOCWMH HAa NOPYLUEHHS 3aKPiNAEHUX 33 HUMU KOHCTUTYLiR-
HWX MpaB Ta OCHOBOMOIOXHMX LLIHHOCTEN CYCMiNbCTBa | AepyaBu. AKTuB-
HIiCTb YY4aCHMKIB 3 MPUBOAY YCYHEHHS! HEraTUBHUX HACNIAKIB MOPYLEHHS
MONOXEHb KOHCTUTYLLIT PO3rNSAAETLCA K HEOOXiAHA YMOBA rapaHTyBaHHS
KOHCTUTYLiMHOrO naay.

ToMmy npoBigHa ponb AepaBW B OXOPOHI KOHCTUTYLiWHOro nagy
obyMoBneHa Hacamnepen TWM, WO TiNbku MybniyHa Bnaga ynoBHOBaxe-
Ha 3aCTOCOBYBATM KOHCTWUTYLIMHO-MPABOBI CaHKLii, BIiANOBIAHO A0 SKMX
HaCTa€ KOHCTUTYLiMHO-NPABOBA BiANOBIAANbHICTb. Taki HOCATb y COOI SK
IOPUANYHI, TaK | NONITUYHI 03HaKW. lNoniTMUYHE | PUAMYHE Y KOHCTUTY-
LiMHO-NPaBOBMX CaHKLisSIX MOXe MOEAHYBATUCA Y pi3HMX dopmax. MeTa
CaHKLiM — NOHOBMEHHS LiHHOCTEW, WO BOAOAIOTL NiABULLEHUM CTYNEHEM
3axucty 3rigHo OCHOBHOMO 3aKOHY (BEpPXOBEHCTBO NPaBa, HEMOPYLUHICTb Ta
3abe3neyeHHs CYTHICHOro 3MiCTy OCHOBHMX Npa., NOA4iN Bnag, CyBepeHiTeT
Ta TepuTOopianbHa LiNiCHICTb YKpaiHu ToLwo).

[onoBHa BMMOra A0 3aCTOCYBaHHS CaHKLIM — ix npaBoBa dopma Ta
LOTPUMAHHS tOpUaMYHUX npoueayp. MNpu peanisauii napnamMeHToM CBOiX
KOHTPOJIbHUX MOBHOBAXEHb LLOAO AiSNbHOCTI ypsay Y GOpMi BUHECEHHS
MoMy pe3ontouii HegoBipH, O MA€E CBOIM HACNIAKOM MOro BiAcCTaBKy, OC-
TaHHIM BiANOBIAANbHMI 33 peani3aLilo 3acaj, 30BHILWHbLOT Ta BHYTPILIHbOI
MONITUKM, SKi BU3HAYaKOTbCS NapaaMeHToM, abo Taka BU3HAYAETLCS PiBHEM
KOMMNETEHTHOCTI CKnagy ypagy.

Y KOHCTUTYLIMHO-NPaBOBIM BiAMNOBIAANBHOCTI MOXHA BUAINUTK npe-
BEHTWBHI Ta penpecuBHi 3acobu®, gKi cnyxaTb iHCTPYMEHTaMU NOHOBNEH-
HSl HANIEXHOrO CTaHY KOHCTUTYLIMHO-NPaBOBMX BIAHOCUH. Y nepLioMy Bu-
nafKy TakumMu 3acobaMm BUCTYNaTb MEXAHI3MU OXOPOHU KOHCTUTYLLIMHO-
ro naay, Wo xapakTepHi NOAITUYHUMM 03HaKaMK. [TiaCTaBOI 3aCTOCYBAHHS
Takmx 3acobiB € MONITMYHA AiANBbHICTb YYACHWUKIB KOHCTUTYLiMHO-NPaBo-
BMX BIAHOCUH, TOBTO iX NoniTMYHi Aii. OgHaK MexaHi3M NpaBOBOi LEepPKaBH,
BTINIEHMIA Yepe3 NPaBoBi 3aCO6M BUPIiLLEHHS MONITUYHMUX CNOPIB, 30KPEMa,
nonepemXeHHs Ta NPUNUHEHHS BUNALOKIiB BMXOAY 33 MEXi BCTAHOBIEHOI

65 Xecce K. OCHOBbI KOHCTUTYLMOHHOTO npasa ®PIL C. 12.

PO3AIN 1. CucteMa rapaHTiin KOHCTUTYLIMHOIO naay 65
Ta KOHCTUTYLIMHA OCTULIS B YKpaiHi

KOHCTUTYLLIMHMM 3aKOHOLABCTBOM KOMMETEHLi y AiSNbHOCTI OpraHis ny-
6niyHOi BNaam, [O3BONSE 3a6€3neunTu iX neriTMMHe po3Ba3aHHs.

PenpecvBHi 3ac06M OXOPOHWU KOHCTUTYLIMHOIO Nagy MakwTb LiNKOM
IOPUANYHMIA 3MICT Ta dopMy. B gaHOMy BMNaAKy KOHCTUTYLIMHO-NpaBo-
Ba BiANOBIAANBHICTb NIAKPINIETLCA 3aC00aMUN iHLWMX BUAIB OPUANYHOI
BiZNOBiAaNbHOCTI®. MOpyLEHHS NONITUYHUMM MAPTIAMU BUMOT X Neritn-
MHOT AisnbHOCTi, NnepeabayeHnx cT. 3 3aKoHy Npo 06€HaHHS rpoMaasaH®,
BUMHEHHS [Mpe3naeHToM YKpaiHM LepKaBHOi 3paan abo iHLWOro 3104MHY
CNYXaTb OPUANMYHUMUK NiACTaBaMM ANS 3aCTOCYBAHHA OO HWUX iHCTUTYTY
KOHCTUTYLIMHO-NPaBOBOi  BiANOBiAanbHOCTI. BianoBiganbHiCTL opraHis
nybnivyHoOi BNagu y BUMAAi BifLWKOAYBAHHSA MaTepianbHOI Ta MOpPanbHOI
LUKOAM, 3aCTOCOBYETLCS BHACMIAOK BUMHEHHS HUMW [Ail, WO MOPYLUYHOTb
CyOEKTMBHI NpaBa NpuBaTHUX 0Cib. [opyLIeHHS NPaBOBMX HOPM € OLHIELD
i3 MPOBIAHMX 3acaf, 3aCTOCYBaHHS penpecuBHMUX 3aC06iB OXOPOHM KOHCTU-
TyUiHOro nagy.

OTxe, B opraHi3auiinHo-npoLeaypHin AifNbHOCTI MO OXOPOHI KOHCTU-
Tyuii AOMiHYIOTb Y LinoMy opraHu nybniyHoi Bnagu. LLi opraHu MOBWHHI
LiSTV Ha nigcTaBax, B MeXax Ta B Cnocib, BU3HaueHUx KoHCTUTYLiE Ta
3aKOHaMu YKpaiHu, He nepecTynaTn MeXx CBOEI KOMNeTeHLi.

OkpiM LbOro, MOXXHa BUAIAUTY M iHWI dYHKLIii rapaHTiB KOHCTUTYLiR-
HOro Nagy, ki XapakTepu3syrTb OCHOBHI HAaNPSMKM iX AiNbHOCTI.

3a 06ekmHoI0 cheporo [iSNbHICTb FAPAHTIB MOXHA BUAINUTU HA DYHK-
Lii yNnopsAKYBaHHS Y NOAITUYHIN, EKOHOMIYHIM, COLLIaNbHIM Ta KYNbTYPHUX
chepax XUTTA CycninbCTBa, iHPQOpMaUiMHi dyHKLUIT, QYHKLIT 3BOPOTHUX
3B93KiB. 3a Mipoto 8/1a0H020 8n/1IUBYy MOXHA BUAINUTU DYHKLIT CAMOBM3Ha-
YeHH$, CaMOoOopraHisaLii, opraHisauii, peryntoBaHHS, KOHTPOO, 3Maranb-
HOCTi Ta B3aeMogii.

OTxe, NpaBOCYOEKTHICTb rapaHTiB KOHCTUTYLLIMHOrO nagy nonsrae y
3abe3neyeHHi HUMU NONITUYHOI Ta COLIaNbHOIT IHTEerpaLii MiX CTpyKTypamm
CYCNinbCTBA i AepXKaBM HA OCHOBI BM3Ha4YeHUX KOHCTUTYLIED Ta 3aKOHaMM

4 Llanosan B. KoHcTuTyLiMHe npaBo 3apy6ixHux kpaiH. Kuis, 1993.C. 17-18; MenaeHko B.
OCHOBM KOHCTUTYLiiHOTO npaBa Ykpainu. Kuis, 1995. C. 17-21.

5 3akoH YkpaiHu npo ob6€aHaHHs rpoMaasH Big 16.06.92 p. N2 2460-XI1. BBPY. 1992. N2 34,
C1.504.
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YkpaiHu ix npaB Ta 060B93KiB (MpaBoMoyHocTen). OCHOBO LibOro C/TYXaTb
OpraHisauiiHi Ta npoueaypHi 3acafu, SKi BM3HAYaKOTb KOHCTUTYLIAHMNA
NnopsAoK, CUCTEMY BiAHOCUMH MiXX iIHAMBIAOM, CYCMINIBHUMMK CMiSIbHOTaMM Ta
[ep>aBoto. [apaHTV KOHCTUTYLIMHOTO Naay CnpusioTb cTabinisauii KOHCTU-
TYUiHO-NPaBOBMX BiAHOCKMH Ta BM3HAYalOTb OCHOBHI HanpsiMKu 3abe3ne-
YEeHHS OCHOBHMX Npas i cBO6OA, NOAANBLIOIO PO3BUTKY KOHCTUTYLLIAHOT
[lepXaBu.

1.3. CucteMa KOHCTUTYLIMHOTO napy YKpaiHu

CucteMa KOHCTUTYLIMHOTO napy Bigobpaxae 0cobnuBoCTi CniBBiA-
HOLUEHHS IHCTUTYTIB POMAASHCLKOrO CyCcnifbCTBa Ta nybniyHoi Bnaau, B
OCHOBI SIKOTO fiexkaTb KOHCTUTYLiMHI nNpaBa i cBoboau NOAMHU i rpoma-
ASHWHA. 3abe3neyeHicTb KOHCTUTYLLIMHO-MPABOBOro CTaTycy ocobu yepes
iX rapaHTyBaHHA XapaKTepU3YOTb FPOMAASHCbKI 3B3KM Y CYyCNiNbCTBI. AK
cnpaseanmneo nuwe O. Jlykalesa, “3axMCT NpaB JOAMHK | rpOMafsAHUHA
HeBiZ'EMHA Bif, YCbOro KOMMEKCY iX B3AEMOBIAHOCKH i3 BNaAHUMU CTPYK-
TYpamMu i MOXNMBA NULLIE Y KOHTEKCTi MPUHLMNIB NPaBOBOI i COLianbHOI
LepXaBy, WO PO3BMBAOTLCS Ta LOMOBHIOWTb OAHA OLHY"®. EQeKTUBHICTb
[aHOI CUCTEMM BIAHOCUH 3aN€XMTb 3HAYHOK MIPOK Bif, PiIBHS PO3BUTKY
NpaBOBUX NPWUHLMMIB Ta iHCTUTYTIB AEMOKPATii y MexaHi3Mi nybnivHoi
BNafu, CTaHy PO3BUTKY CYCNiNbCTBA, EKOHOMIKM, MOPANIbHOCTI CYCNiNbCTBa
Ta LiN0Oro psay iHWMX YUHHKKIB®.

Bnnve rpomapsHcbKkoro cycninbctea Ha nybniyHy Bnagy, Wo rpyHTy-
€TbCS HA aBTOHOMHOMY CTaTyCOBIi iHAMBIAA, LO3BONSE BUPOOUTU MEXAHI3M
camoopraHisauii nybniyHoi Bnaau Ha piBHi TepuTOpiasbHUX rpoMag, Ta pe-
rioHiB, Ha PiBHI AepxaBW Ta ii OpraHiB, a TakoX Ha PiBHI TPAHCHALiOHaNb-
HMX T3 MIDKHApOLHUX CTPYKTYP.

¢ Jlykawesa E.A. 3pHeKTUBHOCTb OPUAMYECKUX MEXAHU3MOB 3aLLUTbI NPaB YenoBeKa: no-
NIUTUYECKME, IKOHOMUYECKUE, COLMANbHO-NCUXonornyeckue acnekTsl. B: CospemeHHas 3auju-
ma npas yenoseka. Mockga, 1994.

7 B.E. YupkuHa (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE Npaso. Mockea, 1996. C. 310.
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Y MoHoepadii, 9ka HanucaHa KoaekmueoMm 84eHuUXx IHcmumymy Oepxasu
i npasa im. B.M. Kopeuskoeo HAH Ykpainu, e sKili cucmemMHo 9ocaioncy-
HOMbCA couianbHi npouecu, 3a3Ha4aemscs, Wo “3 Memodos102iyHoi MoYKu
30py 0C06/1UBO AKMYANILHUM € KOHUENMYyanbHe po3yMiHHs npouecie, Mexa-
Hi3Mi8, HanpsMKig ma ocobusocmeli 0p2aHi3ayiliHo20 po38uMmKy coyiasb-
Hux cucmem’&. Ocobnusocmi couianeHUX cucmem, ki nidng2aroms npaso-
BOMY pe2ynto8aHHI0, N012ar0Me y 30ilCHEHHI Ha HUX 8NUBY ynopsiOKy8aH-
HS1 Yepe3 npasosi iHCMUMymu, U0 BHOCUMb efeMeHmu cmabinsHocmi ma
3HAX00MEHHSA €0UH020 6anarcy. Tomy po32/150ar4u cucmemy 2apaHmis
KOHCMuUmyuitiHo2o nady, He0bxiOHO po3Kpumu 8 Hili posib, 3Micm ma cym-
HiCMb Makux cmpykmypHUX efleMeHmis, 5K Npaga 3axucmy ma HaaexHy
npasosy npouedypy. Ha Hawy 0ymky, came depes ui iHcmumymu KomnJek-
CHO PO3KPUBAEMbLCS CUCMeMA 2apaHmie KOHCMuUMyuiliHo20 1ady, 0CKibKU
maka po3kpusae npagosuli MexXaHiam iHmezpauii cycninscmea i 0epxasu.

HocnigXeHHs 3MiCTy Ta CyTHOCTI OCHOBHOMO NpaBa 3aXMUCTy Y BiT4M3-
HAHIM NiTepaTypi NOKM WO He 3ycTpivyanocs, B AesKin Mipi foCniaKeHo
3MICT HanexHoi NpaBoOBOi Npoueaypu. Ik NpaBmo, y LPUANYHIN NiTepaTy-
pi LWUMPOKO OMNepytoTb NOHSTTAM “3aXMCT NpaB NOAMHK, “‘coLianbHO-NpaBo-
BMIA 3aXMCT KOHCTUTYLLIMHMX NpaB i cBo6og, rpoMaasiH” Tow,o®.

Lo cTocyeTbes NOHATTS “HanexHa npaBoBa npouefypa’, To Yy BiTYM3-
HSIHIM NPaBOBii HayLi y LbOMY NAaHi € Baromi 3406yTKM y LiNoro psay Bye-
Hux (B. lopweHboBa, A. Konopis, B. Koneiumkosa, B. Lesuyka Ta iHWmx’?).
PasoMm i3 TUM iCHYE HEOAHO3HAYHICTD LWOAO PO3YMIHHS CYTHOCTI KOHCTUTY-
LifHoro npouiecy. Taka HEOAHO3HAYHICTb, IKa MOKM L0 He BUpiLleHa, 3HauY-
HOI MipOI0 CTPUMYE PO3KPUTTS 3MICTY HaNeXHOT NpaBoBOi NpoLesypu.

3MiCTOM CUCTEMM rapaHTiB KOHCTUTYLIMHOIO Nagy BUCTYMAE pO3BU-
TOK NOACHKOI 0COBUCTOCTI SIK rPOMAASHUHA, KU € aKTUBHO BKHOYEHMI

%8 E.b.Ky6Ko (pea.) BBeLeHwue B TeOpUIo roCcyAapCTBEHHO-NPABOBO OPraHM3aLmu coLmanb-
HbIX cucteM. Kuis, 1997.C. 47.

0 Nue.: Jlykawesa E.A. Bkas. npaus; MyuweHko M.M. CounanbHo-NpaBoBs 3aWmuTa KOHCTUTY-
LIMOHHbIX NpaB 1 cBOBOA rpaxaaH (Teopus u npaktuka). CaHkT-MeTepbypr, 1998.

70 [ue.: Konogii A.M. MpuHumnu npasa Ykpaiuu. Kuis., 1998; B.M. lopweHes (pes.) Teopus
lopuamnyeckoro npouecca. Xapkis: Buwa wkona, 1985; B.B. Koneiunkos (pes.) 3aranbHa Teo-
pis pepxasw i npasa. Kuis, 1996.C 225-232.
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y rPOMaACbKe XUTTS | € BiANOBIAANbHUM MpU peani3auii OCHOBHMX NpaB
i cBobon. CyTTIO CMCTEMM TApPaHTIB KOHCTUTYLIMHOMO Nafy € BiAHOCUHM
MiX FPOMaAAHCBKMMM iHCTUTYTaMu Ta Ny6iyHO BNaA0H0, 3aCHOBAHMX Ha
BMCOKOMY CTYMeHi iHTerpauii KOXXHOro rpoMagsiHMHa y CyCnisibHe XUTTA.
(DopMOI0 CUCTEMM FaPaHTIB KOHCTUTYLIMHOTO 1Ay BUCTYNAE HAsSBHICTb Op-
raHi3auiMHUX CTPYKTYpP Ta HAaNEeXHMUX NPaBOBUX NpoLenyp.

Y cucTeMi rapaHTiB KOHCTUTYLIMHOIO nagy 6aratoyknagHoro cycnifb-
CTBA MOXHA BUAINUTU HACTYNHI enemMeHTU: 1) KOMyHIKaLUiMHi 38"a3Ku; 2) iH-
TerpatMBHYy CTPYKTYpY (BiAHOCMHM AEMOKPaTIi, iEpapxii Ta Y3rogxeHHs); 3)
OpraHi3auiiHy CTPYKTypy (MpaBo 3axXMUCTy); 4) CTPYKTYpY 3B4I3KiB (HanexHy
npaBoBy npoueaypy); 5) GyHKuUii cucteMun (OCHOBHI HaMpsMKK i camoop-
raHisauii, CaMOp0O3BMTKY Ta BM/IMBY Ha 30BHIWHE cepenoBuLLe). PosrnsHe-
MO L eNleMeHTH y CBOIM CYKYNHOCTI BinbL AeTaNbHO.

1. KomyHikauilini 38’a3ku, 06MiH iHGOpMaLi€l0 € BaXIMBOK CKNA[0-
BOH (PYHKLIIOHYBAHHSA NOACBKOro CycninbCcTBa. Taki 3B13KM BUPAXKaOTb 5K
BHYTPILUHI, TaK i 30BHiLWHi cnocobu Ta dopmMu 06MiHy iHpopMaLieto, BUSB-
NEHHA CoUianbHMUX LiHHOCTEN Yy CUCTEMI FrapaHTiB KOHCTUTYLIMHOrO nagy
YkpaiHu.

Y BiANOBIAHOCTI 4O KOHCTUTYLLIMHOMO MNPUHUMNY iAe0noriyHoi 6arato-
MaHiTHOCTI 3a6e3neyvyeTbcsa cBoOOAa CoBa Ta iHbopMalLii (CT. 34), rapaHTii
HeLOTOPKaHOCTI 0CobUCTMX AaHMX Ta iHGopmaLii npo ocoby (cT. 31, u. 2
CT. 32). OKpeMuM iHAMBIAAM Ta KONEKTMBAM rapaHTYETbCS NPaBoO NeTULIN
(3BEPHEHHSA) 9K 3aCib 3axMCTy NpaB Ta BMNJIMBY HAa OpraHu nybnivyHoi Bnagu
(cT. 40). LLi KOHCTUTYLiIMHI NONOXEHHS KOHKPETU30BAHO Y MOTOYHOMY 3aKO-
HOAABCTBI.

BaxknmBicTb KOMYHIKaALIMHMX 3B'A3KiB NONSraE B TOMY, LLLO CTBOPHOHOTb-
CS KAHANW CMiNKYBAHHSA MK r[POMaAAHCbKMM CyCNiNbCTBOM Ta NyOAiYHUMM
Bnafamu. BigkpuTicTb KOMYHIKaLiIMHUX 3B3KiB Y CYCNiNbCTBI Y NOEAHAHHI
3 MPUHLMMOM MOBaru Ta HeMopyLIHOCTi OCHOBHWMX MpaB i cBob6on 0cobu
3abe3neyye AeMOKPaATUYHICTb NpoLesyp BUpOBIeHHS CoLianbHO-NONITUY-
HUX piweHb. CNpaBeannBo Npu LbOMY MULWYTh, WO ‘CaMe Y CMiJKyBaHHi
[LONAETLCS HEeY3roAKEHICTb Y OLLIHKaX aKTyasbHUX NPOTMPIY Ta cnocobax ix
YCYHEHH4... Y npoueci KOMYHiKauii iHAUBIAM CTPYKTYPYHOTbCA Y BiANOBIA-
HOCTI 3i CBOIMM YSIBNEHHAMM NPO MOX/IMBI pilleHHs, ineHTUDiKyoTb cebe
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HIKaLiMHI 3B'93KM € YYyTAMBUM HEPBOM Y CUCTEMI KOHCTUTYLiIMHO-NPaBOBMUX
BIJHOCKH.

KomyHikauiliHi 3893KU MiX( y4acCHUKAaMU KOHCMUmyuyitiHo-npasosux 8io-
HOCUH 3abe3neyyrmscs Yepe3 HanexHi eapaHmii peanisauii npasa Ha iwx-
¢opmauito ma c8o0b6odu cnosa. Op2aHizauiliHi cmpykmypu 2poMadsHCbK020
CyCcninbCmea Yepes Ui KaHaau 8nausaroms Ha Qisi/ibHicme NY6iYHO-61a0HUX
iHcmumymis. Himeuekuli meopemuk KomyHikamusHoi oemokpamii fO. [a-
bepMac nidKpecsIe 8aXUIUBICMb PO3MEWYBAHHS UUX CMPYKMYPp, OCKinbKU
Jiuwe Ha yiti 3acadi bydyromscsi 8iOHOCUHU Y 8i/lbHOMY OeMOKPAMU4YHOMY Cy-
cninbcmai. ToMy HE0OXiOHO 8iOPI3HIMU KOMYHIKAMUBHY 0isiibHiCMb iHCMU-
mymie 2poMadsIHCbKO20 CyCniNbCmea i 8nacHe nybaiyHoi 81adu, Wo 8naude
Ha ¢opmy depxasHo20 pexcumy. “Y diganbHocmi nonimu4Hoi 2pomadcskocmi
3ycmpidaromscs i nepexpeulyromecs 08a NPOMUAEMHI npoyecu: 3 00H020
60Ky, KOMyHiKauiliHe opMyBaHHS 1€2iMUMHOI 810U, IKa NOPOOHYEMbLCS Y
8in1bHOMY 8i0 6YOb-SKOI penpecusHoCmi NPpouecosi KOMyHiKayii NofimuyHoi
2pomMadcbKoCcmi, a 3 iHWoi — make 3abe3neqyeHHs 1e2imuMHOCMi Yepe3 nosi-
Muy4Hy cucmemy, 3a 00NOMO20K KO AOMIHICMpPamueHa enada Hamazaeme-
€4 ynpasasmu noaimuyHUMU KoMyHikauismu'2,

[lieBicTb KOMYHiKaLiMHMX 3B3KiB y CycninbCcTBi 3abe3neyvye HanexHi
dopMu oro camoopraHisauii. loctynHicte Ao iHdbopMauii cnpuse BigHo-
CMHaM leMoKpaTii y cycninbCTsi. 3rigHo 3i cT. 31 3akoHy npo iHpopmaui’®
[epXXaBHi OpraHW Ta OpraHW MicLEBOro CaMoOBPSAYBAHHS, iHPOPMaLiMHI
CUCTEMM SKMX BMILLYOTb iHDOPMALLit0 NPO rpoMajsiH, 3000B3aHi HajaBa-
™ ii 6e3nepelKkoHO i 6e3KOLTOBHO HA BUMOTY OCib, AKMX BOHA CTOCYETb-
€1, OKPiM BMMNAAKIB BU3HAYEHMX 32KOHOM.

[paBoBe peryntoBaHHA cTaTyCy 3acobiB MacoBoi iHpopmauii (gani -
3MI) - HeobxiaHa yMoOBa ix GYHKLIOHYBAHHS Y LMBINi30BaHOMY CyCnifb-
cTBi. KOHCTUTYLiMHe NpaBo 3apybixKHMX KpaiH perymtoe ix CTaTyc 3 MeTok

71 O6LWEeCTBEHHOE MHEHMWE M BNACTb: MEXAHW3M B3aumogencTeus. Kuie, 1993. C. 111.
72 Xab6epmac 0. lemokpatus. Pazym. HpaeBcTBeHHOCTb. Mockea, 1992. C. 49-50
73 3akoH YkpaiHu npo iHpopMadito Big 02.10.92 p. N2 2657-XI1. BBPY. 1992. N2 48. Cr. 650
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3abe3neyeHHs OCHOBHMX MpaB i cBO6OA Ta 3abe3neyeHHs rapaHTii 3B0-
POTHMX 3B913KiB MiXK A,EPXXABOK Ta HACENEHHSM.,

[ieBicTb KOMYHiKaLiMHMX 3B93KIB Y CycninbCTBi 3abe3neyvye Hanex-
Hi dopMu 1horo camoopraHisadii. loctynHictb Ao iHpopMauii cnpuse Bia-
HOCMHAM JeMOKpaTii y CycninbCTBi. 3rigHo 3i ¢T. 31 3akoHy YkpaiHu npo
iHpOpMaLit0 AepXKaBHi OpraHyW Ta OpraHW MiCLEBOro CaMOBpPSAYBaHHS,
iHQOpMaLiNHi cucTeEMM FKMX BMILLYHOTb iHDOPMaLito Npo rpomMansH, 30-
6oBa3aHi Hapaeatu ii HGe3nepelwKkoaHO i 6e3KOWTOBHO HAa BMMOTY 0Ci6,
SKMX BOHA CTOCYETHCS, OKPIM BUMAAKIB BU3HAYEHMX 3aKOHOM.

T. KocTeupbka BBaXaE, Wo NpaBo Ha iHPpopmaLito B YKpaiHi He Ma€E Ha-
NEeXHi NpaBOBi rapaHTii, a TOMy MOro Ai€BicTb 3akpinneHoi y KoHcTuTyuii
“3HauHot0 Mipoto Byne 3anexaTtu Bij BCTAHOB/IEHHS (B MEXax creLianbHo-
ro 3aKOHY) YiTKOi CMCTeMM MPaBOBMX 0OOBA3KIB AepXKaBu LoAo 3abesne-
YyeHH$s iHbOopMaLiMHMX NPaB rPOMAAAH; iX 3aXMCTY, BiAWKOAYBAHHS MaTe-
pianbHOi Ta MopasbHOI WKoaun™ 74,

Peanizauia npasa Ha iHdopMaLilo TiICHO MoBs3aHa i3 3abe3neyeHHsM
npaBa Ha 3BepHeHHs (cT. 40 KoHcTuTywii) sk 3acoby rapaHTyBaHHS OCHOBHMX
npae i cBobopa, Lle npaBo cnif po3msaati sk 3acib 3abe3neyeHHs BNMBY
rPOMaASAHCBKOro CyCrinbCTBa Ha MybniyHy BAafy 3 METOK MPUIHATTS iX op-
raHaMu pilleHb Ha OCHOBI MOEAHAHHS, ypaxyBaHHS iHTEPECiB LUMPOKOro Kona
rpoMagsH. Y BiflbHOMY AEMOKpPATMYHOMY CYCnifbCTBi cBObOAa iHbopMaLii €
HeobXiAHOK HOPMATUBHOK FapaHTIEND BM/IMBY MPOMAASHCHKOrO CyCMifbCTBa
Ha NOAITUYHI IHCTUTYTW, 30KpEMa Ha opraHu nybniyHoi Bnaam i nocamoBumx ocib.

Benvka ponb y KOMyHiKaLiMHUX 3B9I3KaX HaNexuTb 3acobam MacoBoi
iHpopmauii. Tak, y niTepaTypi 3a3Hava€eTbes, Wo KoHcTUTyLis onocepeako-
BAHO BM3HAE CYOEKTaMM rapaHTyBaHHA KOHCTUTYLLIMHOTO flasly 3acobu Ma-
coBoi iHdopMaLii Ta iHWi Mepexi, cuctemn Ta 3acobm iHdbopmauii’. Ponb
3Ml y 3abe3neyeHHi KOHCTUTYLIMHOIO Naay NONSrae BCECTOPOHHLOMY He-
ynepeakeHoMy BUCBITAEHHI MOAIN CYCNiNbHOrO i AEPXKAaBHOMO 3HAYEHHS.
[HPOPMOBaAHICTb CyCcMiNbCTBA — OAMH i3 HaMBaXNMBIWMX dAKTOPIB MOro
CTanoro po3BUTKY Ta MOro LMBINI30BAHOCTI.

74 Kocteubka T.A. KoHcTuTyLiiHe NpaBo Ha iHbopMauito i rapaHTii oro peanisauii. [lpasosa
depxasa: wopiyHuK Hayk. npaye. 1998.Bun. 9. C. 56
7> B.®. Moropinko (pea.) KoHctuTyuiitHe npaso Ykpainm C. 151
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3abe3neyeHHs rpoMafsH, AEPXKABHUX Ta CYCNiNIbHUX CTPYKTYp iHdOp-
MaLli€to, HeobXiaHOI Ans peanisauii HUMKM CBOIX DYHKLIN, 33[,0BONEHHS iH-
TepeciB, 34iMCHIETBCS, 3 OAHOI0 BOKY LWASXOM MOCTIMHOIO YAOCKOHANEHHS
cUcTeM, TeEXHONOTIN i 3acobiB iHdopMalii, a 3 iHWOI — WASXOM NpPaBOBOro
peryntoBaHHA YMOB Ta rapaHTii uporo npotecy. 3MI € BaxnnBnM 3acobom
rPOMaACbKOr0 KOHTPOJIO 33 B30I | HANEXHOK FapaHTIED LbOro € KOH-
CTUTYLiMHI NPUHLMNK iA€0N0riYHOrOo NopaniaMy Ta 3360poHuM LeH3ypu. Bu-
CBITNIEHHS pPi3HMX ACMeKTiB AisNbHOCTI opraHiB nybnivyHoi Bnagu Ta nocaso-
BuUx 3 60Ky 3MI € cknapoBoto nonitnyHoi aemokparii. Ceoboaa iHpopmauii
SIK yHOPMOBaHa NPaBoOM MOX/IMBICTb BUCBIT/IIOBATH Pi3Hi CTOPOHU AisiNbHO-
CTi nybnivyHoi BNagM Ta NpUMBATHUX MOBMHHO BiANOBiAaTM dOpManbHo-to-
PUOMYHUM KPUTEPisiM, 3aCHOBAHMX Ha MO3UTUBHOMY 3aKOHOBI. OBOMEXEHHS
MOX/IMBOCTI KPUTMKM BNaaM Ta BUCBITNIEHHS OKPEMMUX CTOPiH 0COBMCTOro
XKUTTS NOCafoBMX 3 60Ky 3MI Ha OCHOBI 3aKOHY Yy BiAKPUTOMY AEMOKPATUY-
HOMY CYCMiNbCTBI MOBMHHO TAIYMAUMTUCS 3BYXKEHO, OCKIZIbKM 1Mae MOoBa Mpo
BIANOBIAANbHUI NOAITUYHWUIA KYPC AEPXKABM | HanexHe QyHKLIOHYBaHHSA ny-
6ni4HOI BNagm, IKka NOBUHHA BYTU LOCTYNHOK [0 HAPOAY.

BinHocuHM Mix pepxkasoto Ta 3MI y cBiTOBIM npaktuui byayroTbes
3a TpbOMa MogfensMu: a) npsmoro Ta 6) onocepeaKOBAHOrO LEPXKaBHOIO
YNPaBAiHHS, @ TAKOX B) LLISIXOM AepXXaBHOro KOHTPOJI 3a AisNbHICT0 3MI
yepes cnewianbHO 3aCHOBaHi opraHw’e. B YkpaiHi aie Tpets Monenb B3ae-
MOBIAHOCMH MiX 3MI Ta oepxaBoto, Ka XapaKTepMU3y€eTbCA HASIBHICTIO Y
MexaHi3Mi ny6niyHoi BnaaM crewianizoBaHoro opraHy B chepi AisnbHOCTI
3MI - HauioHanbHoi pagu TenebayeHHs Ta padioMoOBNeHHs Ta [lepxas-
HOro KOMITeTy 3 NuTaHb TenebayeHHs Ta pasioMoBieHHs. DopMyBaHHS
[AHOro OpraHy 3AiACHIOETbCS [Tpe3naeHToM Ta napaaMeHToM Ha napw-
TeTHWUX 3acagax. Mloro OCHOBHOK METO € NiLleH3yBaHHS AiANbHOCTI Te-
NepaniokoMnaHif, a TakoX 34iIMCHEHHS aAMiHICTPAaTMBHOIO KOHTPONIO 3a
[OTPMMAHHAM 3 BOKY OCTAHHIX YMOB NiLeH3in. HagaHHA niLeHsin cTpokoM
Ha 5 pokiB CTBOPIOE KOHKYPEHTHe cepenoBuLie cepefn AaHUX BuAiB 3MI.
[pykosaHi 3MI nigngratoTb peecTpalii B 3aneXHOCTi Big BUAY ayauTopii

76 JHTuH B.J1. CpeacTtBa MaccoBoi MHGMOPMALMKU B MOAUTUYECKOW CUCTEME COBPEMEHHOTO
kanuTanusma. Mocksa, 1988. C. 32.
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(3aranbHOHaLiOHaNbHA, perioHanbHa, MicLeBa) Y BiANOBIAHUX BUKOHABUYMUX
opraHax Bnagm.

Y Mopmyeanii die cneyiansHa ycmaHoea 3 disneHocmi 3MI - Buwe ynpas-
NiHHA 3MI, akuli 8onodie 3miwaHuM cmamycom, mobmo 8iH NOEGHYE 03HAKU
2poMadcuKoi ycmaHosu ma op2aHy nybniyHoi enaou. ¥ io2o cknad exodume
00UH cyd0s (npu3sHayaemscs Buwioro padoro Mazicmpamypu i 3a nocador € 20-
7108010 Buwoeo ynpaenivHs 3Ml), nime unenie napaameHmy (npusHaqyaromecs
nponopuiliHo 0o npedcmasHULMea NoaIMuUYHUX napmiti y napaameHmi), mpu
npedcmasHuka ypsaoy, Yomupu npedcmasHuka 2pomadcskocmi ma 3MI, ki 6e3-
nocepedHbo YU 0NocepedKos8aHo 3HaxX005iMbCs Nid KOHMPOAEM OEPIAsU.

B3aemogis 3MI Ta opraHiB nybniyHoi Bnaau 3abesnevyetbca yepes
NiLEH3YBaHHA, 34IACHEHHS MApAAMEHTCbKOrO0 KOHTPOMK 33 AiS/bHICTIO
3MI, rapaHTii caMOCTIMHOCTI y AiSNbHOCTI XypHanicTie Ta 3MI. 3rigHo KoH-
CTUTYLUii Icnanii 34iMCHI0ETBCS NapNaMeHTCbKUMI KOHTponb Hag 3MI, wo
3a7exaTb Bif, AEPXKABU UM AEPXABHWUX YCTAaHOB. [apaHTyeTbCa [OCTYN OO
3MI anga couianbHUX i NOAITUYHMX FPYN, LWLO NPEACTaBASOTb NEBHI iHTepe-
CU pi3HUX BepCTB HaceneHHs. CBoboaa iHpopmaLii 0OMexyeTbCs NpaBom
iHLWIMX OCiB Ha YeCTb, 0COBMCTE XKUTTSH, BNACHE iM9 Ta 3aXUCT AiTeH i MONOA,.
KoHdickauis nybnikawin, 3anmcis Ta iHWKWX 3acobiB iHPopMaLii Moxe ByTu
34iMCHeHa nuwe 3a piweHHaMm cyay (cT. 20).

EKOHOMIYHMM 3aC060M BNAMBY AepyKaBu Ha AisnbHicTb 3MI € npaso-
BEe perytoBaHHA pekiaMHoi disnbHocTi. Y MpaHuii aepxaBHi Tenepagio-
KOMMaHii MOXyTb 3apaxoByBaTu Yy CBil1 6rogxkeT He 6inbwe 25 % poxopis
Bif, peknamu. Y Benwukin bputaHii peknama He Moxe 3arMmatu Binblue Lwe-
CTU XBUNIMH 33 roAuHy edipHoro yacy. Y nepiof Bubop4oi KamnaHii 3abo-
POHEHO KynyBaTh edipHMI Yac ANS peknamMyBaHHA KaHAMAATIB, a y CLUA
obMexeHo AOoCTyn NONITUYHMX NapTin Ao edipy i T.0. Y NOTOYHOMY 3aKo-
HOAABCTBI 3apybiXXHUX KpaiH TakoX BCTAHOB/IOETHCS 060BM30K OiLliiHO
nybnikyBaTh mkepena diHaHCyBaHHS ApyKoBaHux 3MI, a iHkonu Ui BUMoru
3aKpINAOTLCS KOHCTUTYLINHO (PymyHis, Tpeuis).

B ocTaHHi Yyac Bce Hinbll akTyasbHOK NPOGNEMOID CTAE HEAOMYLLEH-
HA MOHONoNi3My y cdepi 3MI. AKLwo Ha nepLmx eTanax Le 34iMCHI0BaNoCs
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Ha 3arasbHKX 3acafax yepes aHTUMOHOMNO/bHE (KapTenbHe, aHTUTPECTOB-
CbKe) 3aKOHOJ,aBCTBO, TO Tenep BCe GiNblu NOWMPEHUMM CTAKOTb CNeLianbHi
aKTV Npo HeponyweHHs KoHueHTpauii 3MI. Y ®paHuii 3akoH npo obme-
YKEHHS1 KOHL,eHTpaLii Ta 3abe3neyeHHs QiHAHCOBOI rMACHOCTI i Naopanis-
My MiANPUEMCTB APYKY BCTAaHOBMB, WO ‘0coBa MOXe BOMOAITM KilbkoMa
LOAEHHUMU 3arasibHOHALIOHANbHUMU iHPOPMALLIMHO-NONITUYHUMM rase-
TaMu abo KOHTPONKOBATK iX, SKLLO 3arafibHUIM 06€EM iX pO3MOBCHOLKEHHS
He nepesuLye 15% TMpaxy BCiX WOAEHHUX 3arafbHOHALiOHANIbHMX raseT
Takoro X poay” (ct. 10). KoHTposb 32 34iMCHEHHSM LibOro 3aKOHY A0pYyYeHO
Kowmicii 3 rnacHocTi i nntopaniamMy npecu, BACHOBOK SIKOi MOXe 3anuTyBaTu-
€S ypaaoM abo NOCTIMHUMYK KOMICISIMM ManaT napaaMeHTy.

3eidHo 3 KoHcmumyuieto Mopmyeanii depxwasa 3060893aHa 3abe3ne-
yumu HesanexHicme 3MI neped nonimMuyHoO Ma ekoHOMIYHOK 8/1a0010,
nepewkoo¥amu ix KoHueHmpauii 8 00HUx pykax (cm. 38). lonyckaemeocs
ICHY8AHHS | QYHKUIOHYBAHHS Nops0 i3 NpuBamHUMU Makox i depmas-
Hux 3MI, 00HaK ocmaHHi NoBUHHI 3abe3neyysamu ix He3anemHicmo 8i0
y supaxeHHi 0yMokK 8i0 ypsidy U aOMiHicmpauii, iHwux op2aHie nybiyHoi
8/7100U, G MAKOX MOXJIUBOCMI BUPAMEHHS Pi3HUX OyMOK ma ny6aidHoi
ouckycii.

2. InmezpamueHa cmpykmypa 36’a3Kie MOXe iCHYBaTu TiNbkKW B YMO-
Bax BIiNIbHOrO AEMOKpaTMYHOro cycninbcTBa. [leMokpatia nepenbavae
3anpoBafKeHHs TPOMAACbKUX [HCTUTYTIB, SIKi [03BONAKOTL 3abe3neynTy
rPOMaACbKMI KOHTPOAb 33 AiNbHICTIO nybniyHoi Bnagun. KaHanu Takoro
KOHTpOSI0 3abe3neuytoTbcs Yepes hyHKLiOHYBAHHS NONITUYHUX NapTii Ta
rPOMaACbKMX OpraHisauin. [HCTUTyLioHani3auis noniTMYHKUX NapTin € nep-
WUMM CTYMEHeM iHTerpaLii rapaHTiB KOHCTUTYLIMHOrO naay, a Apyrui cTy-
NiHb iHTerpauii Binobpaxae 6e3nocepenHbo AisNbHICTb NOAITUYHUX NAPTIK
3 NPUBOAY 3aBOJIOAIHHSA, YTPUMAHHS Ta BUKOPUCTAHHA NybnivHoi Bnaaum 3a
[LOMOMOroH NeriTMMHMX 3acobiB.

“CycninbHe xutTa, - nuwe K. Monnep, - ue He BUNpoByBaHHs CuA pi3-
HUX NPOTUAIOYMX TPYM, @ AiANbHICTb Y MeXax Bifibll a0 MEHLU THYYKMX YK
KPUXKWUX CTPYKTYp iHCTUTYTIB i TpaaumLii Ta ix TBOpeHHs 6e3BiAHOCHO L0
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ByLb-aKuxX cBigoMux npoTupiv”™”’. Mig ‘neMoKpaTMYHUM MpaBRiHHAM” BiH
pO3yMi€ BiAHOCKMHM, NPU AKMX “CYCNiNbHi IHCTUTYTM 3a6e3MnevyroTb 3acobu,
33 LONOMOrOK SKMX MiABMAAHI MOXYTb 3MICTUTM CBOro NpaBuTens, a Cy-
CNiNbHI TPAAMLiT rapaHTyHTb, WO Wi iHCTAHLiT He 6yayTb 3 NerkicTio 3pyi-
HOBaHi TMMu, xTO nepebysae npu Bnaai”’s. K. Monnep po3rnsaae aemMokpa-
Tit0 9K iHTErpaTMBHUI 3acib no 3abe3neyeHHI0 cTabinbHOCTI Ta pedopmy-
BaHHA MONITUYHMX IHCTUTYTIB, TOBTO AIK CMOCIB, WO A03BONAE “PO3CYANMNBO
NPOEKTYBaTM HOBI iHCTUTYTW Ta peryntoBaTtu ctapi””’.

KoHCTUTYLiiHE MONOXEHHS HANEeXHOCTI HapoAoBi YKpaiHu cysepe-
HHOI BNagM 03HA4YaE BM3HAHHA rPOMAASHMHA aKTUBHUM iHAMBIAOM Y BiA-
HOCMHAX MiX NONITUYHUMM IHCTUTYTAMM CYyCMinbCTBA Ta Ny6niyHOKW BNa-
poto. [ToBara npas iHWKX, 4OTPUMAHHS MeX peanisauii 0OCHOBHUX MpaB
NEXMUTb B OCHOBI KOHCTUTYLIMHOIO NOPSAKY | HABITb KOHCTUTYLLIMHOIO Naay
B Linomy. ToMy cyBepeHHy Bnaay Hapoay AOLINbHO PO3YMITH SK CYKYMHICTb
OKpeMux BignNoBiganbHWUX Aiv iHAMBIAIB, LLO BTiNEHI Yepe3 NOMITUYHI iH-
CTUTYTH, 30KpemMa, Bubopwu, pedepeHayMm, 3acobu napnaMeHTapusmy.

CamMe ponb NONITUYHMX NAPTIN FK IHTErpaTUBHUX CTPYKTYP Y BifHO-
CMHAxX [eMOKPaTUYHOro cycninbcTBa 3abesnevye BM/IMB rpoOMafsH Ha
nybniyHy Bnaay. BinaineHHs nonitMuHMx napTiv BiA nybniyHOi BnagM, ix
LiSNbHICTb Y BiANOBIAHOCTI A0 KOHCTUTYUiMHMX Linen (4.1 cT. 37) € ocHo-
BOIO NIEMITUMHOI AiNbHOCTI SK IHCTUTYLIMHOI CTPYKTYPU FPOMAAAHCHKOIO
cycninbctBa. CuctemMa TakMX iHCTUTYLIMHMX IHTErPaTUBHUX 3BA3KIB He Y
MOBHI Mipi cyMilWaeTbca 3 igeeto “Biobopy noaen” y nonituuHin chepi.
MoHATTS eniTi UM HaBITb BiNbLIOCTI HE XapakTepu3ye be3nocepenHbO Bif-
HOCMH aemokparTii. CucTemMa BiLHOCMH AEMOKpaTii NOBMHHA Hacamnepes
336e3ne4nTn HACTYNHICTb NYONiYHMX BNAL, @ TAKOX iX NOCTYynoBe yA0CKo-
HaNeHHs came Yepes iIHCTUTYLIAHI BIZHOCUHM.

Y cucteMi iHTerpauii 4iganbHOCTI rapaHTiB KOHCTUTYLLIMHOMO nagy Bigi-
rpa€E CTPYKTypa EKOHOMIKM, CTPYKTypa FPOMAaAsIHCbKOrO CyCninbCTBa, MOro
KYNbTYpHO-AYX0BHa cdepa TOWO Y KOHTEKCTI MPUHLMMNY COLiaNbHOT NpaBo-

7 Tonnep K. Bigkpute cycninbctBo i Moro Boporu. T. 2. Kuis, 1994. C. 106

8 Tonnep K. Bigkpute cycninbctBo i oro Boporn. T. 1. C. 144

7 Tam camo.T.2.C. 147

8 BpefeHWe B TEOPUIO rOCYAAPCTBEHHO-NPABOBOM OpraHM3aLmu coumnanbHbix cuctem. C. 94.
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BOi [eMOKPaTUYHOI AepXKaBW. |HTerpanbHOro MOHATTS AAHOM0 MPUHLMMY
He 3yCTpiYa€eTbCs B NiTepaTypi, B 9KiM JAETbCS NNLLIE XapaKTEPUCTMKA MOro
OKPeMMX KOMMOHEHTIB. BaXXNMBUM 303€TbCS Y AAHOMY BUNAAKY QyHKLiO-
HYBAHH$ MEXaHI3MiB PUHKOBOI EKOHOMIKM Y KOHTEKCTi CTanoro (NigTpumy-
BAHOr0) pO3BUTKY, Ki HA 3acCafax AeMOKpaTii Ta CoLiaNbHOro NapTHepCTBa
3abe3neynnun 61 couianbHO-NPaBOBUIA 3aXMCT Yy AepKaBi. CTBOPEHHS Ha-
LiHOro MexaHi3My 36anaHCOBaHOro NybnivyHO-BNAAHOrO BM/IMBY Ha Cy-
CMiNbHi Npouecy 3 MeTol 3abe3neyveHHs CoLianbHO-MPaBOBOro 3axMCTy
[acTb 3MOry cpopMyBaTH CTiMKY OCHOBY ANS BHYTPILLHbOT NONITUKM, 30Kpe-
Ma B cdepi pUHKOBOT EKOHOMIiKM, 3a6e3MneyeHHi OCHOBHMX NpaB i cBoboasl.

CouianbHa cdhepa € BaxnBo chepoto 3abe3neyeHHs KOHCTUTYLiIN-
HOrO naay, Ky MOXHa po3rna4aTv B SKOCTi CUCTEMOYTBOPHOKOYOI i OCHOBM.
Hacamnepen ue cTtocyeTbcs 3abe3neyeHHs rpOMafCcbkoro MUpyY Ta rapas-
Ti OYHKLIOHYBAaHHS IHCTUTYTIB FPOMAASAHCBKOIO CyCcninbCTBa. B 0CTaHHiM
yac npobnemMatnka rpoMafsHCbLKOro cycninbcrea byna npenmeTom 6ypx-
NIMBOrO AWCNYTY Y CEPefOBULLi BITYU3HSHUX OEPXKABHUX | MONITUYHUX Ai-
ayiB. [pobnema nongrae B ToMy, WO B Cy4aCHWMX YMOBAX Hi AepXKaBHi, Hi
CYCMiNbHI IHCTUTYTM He B 3MO3i BMPIWMTM NpobaeMu, SKi BUHUKAKOTb. 30-
KpeMma, Aep>aBa CbOrOAHI He BONOLIE AOCTaTHIMU pecypcamu y CTBOPEH-
Hi eeKTMBHOro MexaHi3My CoLianbHOro 3aXMCTy HaceneHHs, ToMy 6araTo
dYHKLIN Yy Lk chepi peneryioTbCs rpoOMafCbkuMM CTPYKTYpaMm 3a LOMNOMO-
rol CTUMYNIOYMX METOAIB (3HMXKEHHS PiBHS OMOAATKYBAHHS, NiATPMMKA
LiSnbHOCTI 6narofiMHMX GOHAIB, KPEAUTHUX CMINOK, BNarofiiHMX opraHi-
3auin Towwo). B cBO yepry CycninbCTBO HE MOXe BMPillyBATM CAMOCTIMHO
couianbHi KOHMNIKTK, IHBECTYBAHHS Yy rany3i eKOHOMiKM, fKi noTpebyroTb
3HAYHMX pecypcis. Lle BUAMnocs y KoHLenLito ctanoro possuTky??,

BinoMa B ocCTaHHIM yac rpomMaAcbka AMCKYCIA WOLO NpUpOAaM B3ae-
MOAIT M rpOMaACbKMM CYyCMiNbCTBOM i [epXaBol He nocTaBufia ocTa-

8 CaBuMH M. KOHCTUTYLiMHI OCHOBM pUHKOBOI eKoHOMIKK. B: X.M. Onekcuk (ynop.) Teopis i
npakmuka nepexody 00 PUHKY: eKOHOMIKO-npasosull, MixHapoOHull ma iHpopmauiliHo-mexHo-
n10eiyHull acnekmu. MaTepianu MiKHapOAHOT HayKOBO-MpPaKTUUYHOI KoHdepeHLii. 27-30 be-
pe3Hs, 2001 poky. Yxropog (YkpaiHa) — CHiHa (CnoBauuumHa). Yskropog, 2001. C. 130.

8 Nue.: Ypcyn A. ObecneyeHne 6e30MacHOCTM Yepes ycTonumMBoe passutue. besonacHocmes
Espazuu.2001. N2 1. C. 409-469.
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oy

TOYHMX Kpamok Hapg “i”. Lle nutaHHg we Oyae npenMeToM rpomMancbKoro
anckypcey. Y uinomy npobnema nonsrae B TOMy, WO CyBEPEHHICTb AepKaBu
CTa€ BCe Aani po3MUTOK. 30KPEMA, NPABOCYOEKTHICTb PAAY AepKaBHUX
OpraHiB, yCTAHOB, OpraHi3aLii NposBANETLCA AK Y NyONiYHO-NPaBOBIN, Tak
npuBaTHii cdepax. MNoTpebye cBOro AOCNIAXKEHHS NPUPOAM NPaBOCYOEK-
THOCTI TaKMX AepXKaBHUX YCTaHOB K HauioHanbHuii 6aHK, DoHA AepKaB-
HOro MawHa, [lep>xaBHOro KOMITeTy N0 peryntoBaHHI0 GOHAO0BOr0 PUHKY Ta
PUHKY LiiHHMX nanepis ToOLO. 3 iHWOro 6oKy CnocTepiraeTbcs AeneryBaHHs
[lepXXaBoto paay BnagHMX QyHKLiM rpoMafCcbkuUM CTPYKTYpaMm (aaBoKaTypa,
HOTapiaT, ayaAuMTopCbka cnyx6a, Towo).

3 LbOro NPUBOAY OAHI aBTOPU BBAXKAHOTb, LLIO HE 3aBX AW aKTUBHE pO3BU-
HeHe rpoMaasiHCbKe CYCMiNbCTBO € rApaHTOM AeMOKPaTii, Xo4a Take AUCLM-
NNiHye AepaBy, NPOCYBAE pi3Hi rpynu HaceneHHs, 3abe3nevye iXHIO aKTWB-
HY y4acTb Y NOMITUYHOMY XKMTTi. 30KpeMa, NOLIMPHOETLCS AYMKA, WO HibUTOo
6arato Heypsa0BMX OpraHisaLiii Maike NMOBHICTIO 3aneXxaTb Bif iHO3EMHUX
opraHisauii i, B3arani, Lo “pi3ke NOCUIEHHS rPOMafAHCLKOrO CyCriNbCTBa €
CMMMTOMOM Hebe3neyHoro ocnabneHHs NOMITUUHUX CTPYKTYP S,

Ha nymKy iHWKWX fepxaBa 3MOXe BiAirpati BaX/AUBY PO/b Y PO3BUTKY
3[,0pOBOr0 rPOMAAAHCBKOrO CYCMiNbCTBA, CTBOPIOIOUYMN eheKTUBHE 3aKOHO-
[laBye cepefoBuLLe, CUCTEMY YiTKMX | MPO30pUX MpoLenyp, Yyepes nonat-
KOBe CTUMYNIOBAHHS BnaroAifHoi AisNbHOCTI M NapTHEPCTBO 3 HeAepKaB-
HUMM opraHisauiamud,

Y HaBefLeHMX LyMKax MpOCNiAKOBYETbCS AMCKYCiS Wofo npobnemu
(hopMyBaHHA TaK 3BaHMX “Tpyn iHTEPEeCiB”, AKi CTaloTb OCHOBO A1 hopMy-
BaHHA NONITUYHUX CTPYKTYp. OAMH i3 aBTOPIB KOHLENLii FpOMaAsAHCbKOro
cycninbctBa |. KaHT po3rngaaas Moro sk ogHy i3 nepenymMoB BUHWMKHEHHS
NpaBoOBOi AepXaBW, 0O4HaK Biaainas 6esnocepeaHb0 CaMe rpoMaasiHCbKe
CyCninbCTBO Bif, NONITUYHMX CTPYKTYp. | cnpaBsai, nonitTMyHa cuctema Binb-
LIOK MipOK BUCTYNAE CBOEPILHOI CMOMYYHOK NIAHKOK MK AEPXaBoto i
rPOMaAsHCbKMM CYCMiNbCTBOM, @ TOMY i € caMoAoCTaTHbo. [MoniTnka 3a

8 JluteuH B. TpoMapsHCcbKe CycninbCTBo: Midu i peanbHicTb. [3epkano muxHs. 2002, 26
ciyna. N2 3.C. 4.

8  Hemups I Cim Micie abo Cnpoba “kopurysanbHoro npecuHry”? Jsepkano muxnHs. 2002,
26 ciuHs. N2 3. C. 4.
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CBOEI NPUPOAOCHD € CNOcobOM 3abe3neyeHHs couianbHOro MMpy y rpoma-
[OSHCbKOMY CYCNiNbCTBI Ta AepXaBi, CEPEAOBULLEM, B SKOMY Y3rOAXKYIOTbCS
pi3HOMaHITHI iHTepecu “rpyn TUCKY”, (poMaacbkux o6eaHaHb®. Ha aymky B.
MepnBeayyka y LbOMY NpoLLeCi BaXXIMBY po/b NOCiAa0Tb NpodecinHi chin-
KM, Y Linomy us npobnemaTmka BUpILIYETLCA Yepe3 GOpMYyBaHHS CUCTEMMU
conifapusmy sk HeobXifHOi YMOBM piBHOBArK rppoMafCbKoro cycninbereade,

3 TOuKM 30py 3abe3neyeHHs HaLlioHanbHOi 6e3nekn aaHa npobnema
€ NpobneMol BperyntoBaHHA CoLianbHUX KOHMAIKTIB, WO € NpeaMeToM
KOH®NiKTONOrii, 30KpeMa IopUANYHOI KoHbiKToNOorii. KOHGAIKTM MOXYTb
BMHWKATW Ha iHAMBIAYaNbHOMY PiBHI, PiBHI COLianbHMUX CMINbHOT, @ TaKOX
Ha MONITUYHOMY Ta reonoNITUYHOMY PiBHSAX. KOHDNIKTHI B3aEMOBIAHOCUHM
BE/IMKMX COLiaNbHMUX CMiNbHOT NepeBaXHO 06POCTalOTb MHOXMHOK BinbLu
ApiBHUX NPOTUPIY Ta KOHDNIKTIB, HABITb A0 iIHAMBIAYaNbHKUX. BUTOKM noni-
TUYHOrO KOHGNIKTY MICTATLCA Y CaMiit NPUPOLAI MONITUKM, NONITUYHIN CUC-
TeMi cycninbeTBa i ii aapa - nepxasu®. ToMy fepkaBa He MOXE CaMoycy-
BaTMCA Bif BUPIlLEHHS KOHNIKTIB, @ BUKOHYBATU (PyHKLi 3abe3neyeHHs
couianbHOro Mupy.

lonimuyHi napmii 3HA4YHOK MIpOt 8NAUBAKMbL HA QYHKUIOHYBAHHS
cmpykmyp deMokpamu4Ho20 nady. 3acadu deMokpamu4yHo2o nady 6asy-
KMbCS HAa N0BA3i OCHOBHUX NPAB, BEPX0BEHCMBI NPAsa, CoUianbHOMY napm-
Hepcmai, 8paxysaHHi iHmMepecie ma npas couiansHux cninsHom. @opmu
nonimu4Hoi yqacmi 3 npugody 080100iHHS, yMmPUMAHHS Ma 8UKOPUCMAH-

8 Nlue.: CaBunH M., Onekcuk X. MoniTvka K KOHCTUTYLIIMHKI MexaHi3M iHTerpauii cycninb-
ctBa i fepxasu. K0.M. bucara (ynop.) KoHctuTyuiliHe 6yaiBHMUTBO B YKpaiHi: Teopis i npak-
TKa. MaTepiann MixXHapoLHOiI HayKoBO-MpaKTUYHOI KoHdepeHLii, 1-3 yepsHs 2000 poky.
Yskropog, 3akapnatTs, 2000. C. 224-231.

8  MenBeauyk B. Mpo nepcnekTMBm po3BUTKY rPOMaASHCLKOTO CycnifbCTea B YKpaiHi. J3ep-
kano muHs. 2002, 2 ntotoro. N2 4. C. 4. Ll Te3a npo ponb NpodCnifoK y 3aXMUCTi npas € crip-
HOIO Y CMIY 3MiHM CTPYKTYPYU 3aMHATOCTI Ta IOPUAMYHOTO 3abe3neyeHHs TpyA0BUX KOHTPAKTIB
Ta CYMDKHMX i3 HUMM rany3samu. Takox BKa3aHa Te3a He BPaXOBYE iCTOTHOI KpM3M MacCoBMX
napTii Ta rpoMaacbkmx pyxis. Kpusa poni npodcninok noss3aHa i3 icTOTHOK 3MiHOK CTPYK-
TYpY 3aMHATOCTI HaceNeHHs, B IKill Y pO3BMHYTUX KpaiHax Bifblue NON0BUHM 3aiiHATO Y chepi
o6cnyroByBaHHs. Y c1abko po3BMHYTMX KpaiHax Ta B KpaiHax i3 nepexifHOW eKOHOMIKOK
ponb NpodCninoK € nepeBaxHo MapriHanbHoto (Mpum. aBt., 2020).

8 B.H.KyapsBues (pea.) lOpuanueckas koHdavktonorus. M.: UM PAH, 1995. C. 16-18, 93.
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HS 871a0uU 3a6e3neyyroms NPedcmasHUYUmMe0 Pi3HUX CoOYianbHUX CNilbHOM.
B ocHosi makoi nonimuyHoi ydacmi 3aewou nexums pauioHaabHicme
nonimu4HUX piwieHe ma 8idnogidansHicme 3a ix peanisauito. [lonimuyHa
0p2aHi3ayis nosuHHa 3abe3neyumu MIHIMYM MexaHi3mie camopezynsauii,
CNPSIMOBAHUX HA HEOONYWEHHS NOPYWeHHS NPUHLUNIB, BU3HAYEHUX Y cm.
15, 37 KoHcmumyuii. OcHosu 0eMoKpamuyHo20 nady YkpaiHu su3Ha4yarome
maki KoHcmumyuitiHi npuHyunu: a) deMokpamii; 6) napmuyunayii; 8) no-
JNIMUYHO020 NIKOPANi3My; 0peaHi3ayiliHoi ma ponbo8oi asmoHOMIi 1aHOK
nonimu4Hoi cucmemu; 2) 3MaeanbHoOCMi 'y NoAIMU4YHOMY npoueci; 0) camo-
8ps0ys8aHHs Konekmusig (acouiauiti); e) eepxoseHcmea npasa.

lonimuyni napmii nexamse 8 ueHmpi KOHCMUMyUyiliHo20 Nopsioky 8
moMmy KOHmMeKCmi, Wo came opaaHi3auis i nopsdok OisneHocmi napmili
CymmesuM YUHOM 8nueae Ha xio 30ilicHeHHs subopis ma pegepeHoyMy.
Came yepe3 nonimuyHi napmii HalbineW oNMUMAnLHO MOXHA 3a6e3neyu-
mu npasa ocobu Ha ynpasniHHa 0epxasHUMU cnpasamu, 0cobaugo npas
Ha npedcmasHUUbKi MaHoamu.

Monimuy4Hi napmii 5K NpogidHUl iHcmumym 8i6H020 0eMOKPAMUYHO20
a0y 3a6e3neyyromes MEXAHI3M KOHMPO0 3a 0igNbHicmio y pamkax KoH-
cmumyuii ycix 2inok eaadu ma MexaHi3M 380pOMHUX 3853Ki8 Mix Oep-
JHABOK MA HACENEHHSM. Y C80K0 Yepey NOoNIMuYHi napmii € 38913aHUMU Y
c80ill dignbHoCMi ne2imuMHUMU @opmamu 30iliCHEHHS 8NJIUBY HA Op2aHU
nyéniyHoi 8nadu i maka 0is/IbHICMb € 00NYCMUMOK0 8 MUX MEMAXx, 8 SKUX
80HU 30amHi 3a6e3neqyumu nepioduyHy yyacms y subopax ma npedcmas-
HUUMB0 HAapoldy SIK 3a MepumopiansbHUMU, Mak i 3a CoyianbHUMU NPUH-
yunamu.

Pasom 3 Tum nibepanbHuii Niaxig y3rogkeHHs CouiaNbHUX iHTEepeciB
CbOroHI BM3HAETbCS HEAOCTATHIM, OCKINbKM Aep)aBa MOK/IMKaHA 3abes-
NeYynTn BUPIBHIOBAHHSA MOXIMBOCTEW BiNbHOMO PO3BMTKY iHOMBIAA, WO
BTINOETLCS Y NPUHLMMOBI COLIANbHOT AepXKaBu. Y MONITULI CoLianbHOro
3aXMUCTYy AepaBa 3000B93aHa 3abe3neunTu piBHUMI foCTyn ANs iHAMBIAA
[0 TiIHOrO PiBHA AOXOAiB, 30KpEMA 33 AOMOMOroK MOMITUKM 3aMHATOCTI,
couianbHUX pobiT, coLiaNbHOr0 CTPaxyBaHHS TOLLO. SIK BBAXA€E POCIACbKUMA
ByeHun O. KytadiH, ronoBHe 3aBAaHHS COLiaNbHOr0 pO3BUTKY CyCMinbCTBA
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BM3HAYaE OCHOBHI HAMPSIMKM COLIANbHOT MOAITUKM, peanizauis Skux Ha
npakTMLi 3abe3neynTb 3MiHy camMoi cyTi aepxaeu®e. Tomy Ha aymky . My-
LeHKa HeobXiAHO BECTM MOBY CaMe COLLiaslbHO-NPaBOBMIA 3aXMCT, OCKiflb-
Ku “couianbHa fOMNOMOra € HEMUCIMMOK 6€3 i y3aKOHEHHS, YKNAAEHHS Y
NMeBHi PaMKKW 3aKOHOMOJMIOXEHHS, B TOM YaC SK NPaBOBMM 3aXMCT 3aBXAN
CNPSIMOBAHMM Ha JOCSTHEHHS, BUPiLIEHHS COLiaNbHMUX Linei i 3aBaaHb’®’.
[iNCHO, KOHCTUTYLIMHE 3aKPiMIeHHS CouiaNbHUX, EKOHOMIYHUX, KYbTYp-
HMX NpaB nepenbavae ix KOHKPeTU3aLito y NOTOYHOMY 3aKOHOAABCTBI Ta
30iMCHEHHS NONITUKM COLLIaNbHO-NPABOBOMO 3aXMUCTy 3 BOKy ypsay. Tinbku
TaKUM LIASXOM MOXHa Nofonatu gunemy 3abesnevyeHHs nNpsMoi Aii KOH-
CTUTYLLIMHMX HOPM, SIKi BU3HAYatoTb Taki OCHOBHI MpaBa.

3. OpaanizauiliHy cmpykmypy 2apaHmie KoHCmumyuyiiiHo20 1ady MOoX-
Ha PO3MNSHYTM K 3abe3MneyYeHiCTb NMPUBATHWMX OCIO MPaBOM 3axMUCTy Ta
HanexHoro GyHKLUioOHYBaHHA nybniyHoi Bnagu. Omke, MOBa Wae npo npo-
BiAHI NPaBOBI IHCTUTYTK, Ki BU3HAYAOTb PYHKLIOHYBAHHS CUCTEMU FrapaH-
TiB KOHCTUTYLIHOrO nagy. Mpaso 3axucty y KoHcTuTyuii Ykpaiiu 6e3no-
cepefHbO He 3aKpinneHo, 04HaK MOro MOXHa BMBECTM 3 Winoro psay ii
nonoxeHb. MMPUHLMAKM KOHCTUTYLIMHOT AEPXKABHOCTI € PO3BUTKOM 3MICTy
cy6eKTMBHOrO NybnivyHOro npaea 3axucty. [paBo 3axmCTy Cnif BiApi3HATH
Bif NMpaBa Ha CyAOBMM 3axuCT (CT. 55 KoHcTMTyLil), ocKkinbku nepluie Mae
WMpLWKin 3micT. Cnig, 3ayBaXknTH, WO AEePXKaBa K rapaHT KOHCTUTYLIMHOIO
Nnafly BUCTYNaE B SIKOCTI OpraHi3auiMHOro Havana y 34iACHeHHi nporpam
couianbHOro, EKOHOMIYHOTO, KY/IbTYPHOTO PO3BUTKY CYCNiNbCTBA.

Nepxaea posrsgaetscs O. Jlykalwesow gK “iHCTUTYT, WO BHOCWTb
YyNOpSAKOBAHICTb T YPEryfbOBaHICTb Y CyCMifibHi NpOLLeCcH, MOKAUKAHUN
KOOPAMHYBATU Ta Y3ro[KyBaTW iHTEPECU Pi3HUX COLianbHMX rpyn Ta no-
NiTMYHMX cun”. MNoB'A3aHicTb AepxaBM OCHOBHUMMM NpaBaMu i cBOH6oAaMM
(ct. 3 KoHcTuTyuii) 03HavaEe Te, WO NpUBATHI 0CobM BONOAIOTbL CyOEKTUB-

8  Kyradun O.E (pep.) locymapctBeHHoe npaBo Poccuiickoit denepaummn. Mockea, 1996.
C. 35-40.

8 Tnywenko M.M. CounanbHo-NpaBoBas 3almTa KOHCTUTYLIMOHHbIX NPaB 1 CBOBOA, rpaxaaH
(teopus u npaktuka). Cankt-MNetepbypr, 1998. C. 23.

% Jlykawesa E.A. 3pdeKTUBHOCTb OPUANYECKUX MEXAHU3MOB 3aLLMTbI NPaB YenoBeka: no-
NINTUYECKME, SIKOHOMUYECKME, COLIMANBHO-NCUXONornyeckune acnekTbl. CospemMeHHas 3awuma
npas yenoseka. Mockea, 1993. C. 19.
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HWMM NyONiYHMM NPaBOM AOMAraTMca 3akpinneHunx y KoHcTuTyuii npas, y
CBOIO Yepry opraHu nybnivyHoi Bnagu 3060893aHi 3abe3neunTn 3axonm no
BTiZIEHHIO Ta PO3p0OBIEeHHI0 NpoLeayp MO 3aXMCTOBI OCHOBHMX NPas.

Y BiTUM3HAHIN HayLi UMBINbHOro Npaea npobnema npaBa Ha 3axucT
PO3rNSAAETLCA K MaTepiasbHO-NPOLECyaibHa KAaTEropis, KOXKeH eneMeHT
AKOI iCHYE 33 HAABHOCTI NEBHMUX NEPeLyMOB “y HacoBMX Mexax i peanisy-
€TbCA y cneumndivyHin npouecyanbHin Gopmi’, a TOMy Take xapakTepusy-
ETbCS K OKPEMMUIA MPABOBMM IHCTUTYT®L. TakoX aHani3 pisHMX TOUOK 30py
OO0 3MICTY MOHSATTS NpaBa Ha 3axMcT AaHo 3. PomMoBcbko®2,

SIK 3acapa BiNbHOMO AEMOKPATMYHOMO CYCMifbCTBA MPaBO 3aXUCTY
NPOSBNSETLCA Yepe3 CUCTEMY [iSNIbHOCTI YCiX CYO€KTIB KOHCTUTYLiR-
HO-NPaBOBMX BIAHOCKUH, SIKa MICTUTb LKA PAL CBOIX CTYNEHIB: (@) opraHi-
3auia nybnivHoi Bnagw; (6) NnpMHUMN NPaBOBOi AeMOKPATUYHOI AEepPXKaBH;
(B) npuHLMN noainy Bnag,; (r) NpMHUMM COLLianbHOI NPaBOBOI AEPXKaBU; (4)
OpraHi3auiiHi Ta npoueaypHi 3acagyn CycninbCTBa i AepaBu, 3akpinieHi
y KOHCTUTYLIT | 3aKOHax YKpaiHu; (€) KOHCTUTYLiMHA CTULLg Ta (€) Hauio-
HanbHa H6e3neka YKpaiHu.

a) IHcmumym ny6ni4Hoi 81a0u y BITYM3HAHIN HAYLi KOHCTUTYLIAHOIO
npaBa pO3rNAAAETLCA NOPIBHAHO HEAABHO Y KOHTEKCTI AOCIAKEHHS IHCTU-
TYTiB AepXaBu® Ta MicLLeBOro caMoBpsayBaHHs’. B 3apy0ixkHii nitepatypi
[OMIHYE niaxig, y BiANoBIAHOCTI A0 9KOrO MiX AEPXaBOK Ta MiCLLEBUM Ca-
MOBpSAYBaHHAM BOAYAETbCA TiCHMI 3B'A30K. Tak, MicLieBe caMOBpsayBaH-
HS PO3MNALAETLCA 9K “‘crneumdivHa YacTMHa AepXKaBHOro0 MexaHiamy™, op-
raHisauia ny6niuHoi Bnagu Ha Micuax®®, “nybniuHa Bnaga TeputopianbHOro
KonekTney”’ ToLwo.

% 0.B.[3epa Ta iH. (pea.) LiusinbHe npaeo. Y. I. Kuis, 1997. C. 184.

%2 PomoBckas 3.B. 3awmTa B coBeTckoM cemeitHoM npase. JbBos, 1985. C. 9.

% Toropinko B.®. (pen.) KoHctutyuiiiHe npaeo Ykpainu. C. 139-167, 343-382; Koneiuu-
KoB B.B. (pes.) OcHoBM KOHCTUTYLiMHOrO npasa Ykpainu. C. 52-57; Toabika H0.H. OcHOBbI KOH-
CTUTYLMOHHOTO CcTpost YkpauHbl. C. 35-89, 166-169 Ta iH.

% Tloropinko B.®. (pea.) KoHctuTyuiiiHe npaso Ykpaiuu. C. 622-668; Koneiuumkoe B.B. (pea.)
OcHoBM KoHcTUTYLiMHOrO nany Ykpainu. C. 186-197; Toapika K0.H. OCHOBbI KOHCTUTYLLMOHHO-
ro ctpost YkpauHsl. C. 78-82.

% YupkwuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaBo. C. 674.

%  KOHCTUTYLMOHHOE (rocyaapCcTBeHHOE) NpaBo 3apybexHux ctpaH. T. 2. C. 393-400.

% YupkuH B.E. KoHcTUTYLMOHHOE npaBo: Poccus u 3apybexHbiit onbiT. C. 421.
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YKpaiHCbka AepXaBa Yy 3arajbHOMY pO3yMiHHI BUCTYNaE odiLinHUM
npeacTaBHMKOM YKPAiHCbKOro HApoAy, @ TOMY ii OpraHisauis cnpsiMOBYETb-
€9 Ha 3abe3neyeHHs OCHOBHMX MpaB i cBobop, (cT. 3 KoHcTuTywii). Buwmm
KOHCTUTYLIMHMM OpPraHoM Yy epxaBi BUCTYNa€E Hapog YKpaiHu 9K eauHe
Dxepeno Bnagu. Opraiu Bnaam 3rigHo KOHCTUTYLiT NoAinsaoTbCa Ha opra-
HW AEepXKaBHOI BNaAM Ta OPraHu MicLEeBOro CaMoBpsaayBaHHS (4. 2 cT. 19),
AKi HaQiNaTLCA BiANOBIAHMMM MOBHOBAXEHHAMM 3rigHO KoHCTMTYUIi Ta
3aKOHIB YKpaiHu.

ToMy HeobXifHO BUAINATU cepen, OpraHiB LepXKaBHOI BNaaM KOHCTU-
TYUiMHI OpraHn AepXaBHOI Bnaau (30KpeMa, Npo Taki inae MoBa Y 3aKOHi
npo KoHctutyuiHuii Cya Ykpainun) — BepxosHy Pany Ykpainu, [pe3naeHTta
Ykpainu, KabineT MiHictpiB YkpaiHu, KoHcTuTyuinHuin Cya Ykpainu, cyam
3aranbHOI HOPUCAMKLIT, OpraHu MiCLEeBOro CaMoBPSOYBaHHS, @ TAaKOX aj-
MiHICTPaTMBHI OpraHu Ta OpraHu, SKi 34iNCHIOITb CYMDKHI QYHKLUIT y Me-
XaHi3Mi fepXaBu.

OpraHu MicueBoro camoBpsiAyBaHHS 3abe3nevyloTb BUPILLEHHS
CMpaB MICLLEBOr0 3HAYEHHS, SiKe B LiIOMY 3anexuTb Big odiuiiHoro noni-
TUYHOIO KypCy AepXKaBu Ta iX BUPILWEHHS 3a1eXUTb Big NiATPUMKM 3 BOKY
0CTaHHbOI. OCKiNbKM NOBHOBAXEHHS OPraHiB MiCLEBOro CaMOBPSAYBAHHA
BM3HaYaroTbCs KOHCTUTYLIEID | 3aKOHaMKM YKpaiHu, 3a iX AiaNbHICTIO 34iMc-
HIOETbCS AAMIHICTPAaTUBHUI KOHTPOJb, TEPUTOPiasibHOK OCHOBOK MicLie-
BOro CaMOBPAAYBAHHS BUCTYMAE aAMIiHICTPATUBHO-TEPUTOPiaNbHWUIA NOLIN
KpaiHu, TOMY MicLeBe CaMOBPSAyBaHHS HEOBXifHO PO3rNaaaTH y TiCHOMY
3B3KY 3 AEPXKABOH. 3 Li€i NpUUMHM BOAYAETbCS HEODXIAHICTL OnepyBaTH
NOHATTAM “nybniyHa Bnaga’, Wwob He nayTaTv PULUUHMIA PEXUM 34iic-
HEeHH$I BNAAHOT AiaNbHOCTI (YyNpaBAiHHA) y CYCNiNbCTBI.

BuaineHHs Taknx ABOX CaMOCTIMHMX LLeHTpiB nybniyHoi Bnagm y cy-
CNinbcTBi B6A3YETHCA Ha MOro MexaHiaMax camoperynsuii, nepepo3noainy
NMOBHOBAXEHb MO BUPILLEHHIO CrpaB NybniyHOro (CycnisibHOro) 3Ha4eH-
HS Ha 3acagax HapoaoBnaaas, nofiny enag towo. Mo cyti MmoBa ae npo
cybcupiapHicTb (B3aEMOLONOBHIOBAHICTb) cMCTEMM MybnivHOI BRaau, 3a-
CHOBAHOI Ha pPO3MEXYBaHHA MOBHOBAXeEHb Y BiAMOBIAHOCTI A0 NPUHLM-
ny YHiTapu3My NoniTUKO-TepuUTOpianbHOI opraHisauii nybniyHoi Bnagu B
YkpaiHi.
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Takox noTpebye CBOro Lie foCnigpKeHHs npobneMa iMnneMeHTauii y
MexaHi3M nybniyHoi BnaaM MiXKHapOLHMX YCTAaHOB Ta OpraHisaLiii, opuc-
OVKUIO SKMx BM3HanNa YkpaiHu. Lle nuTaHHS HOCKUTL LINKOM CaMOCTiMHWM
XapakTep, ane Horo po3pobka Mae nepcnekTuBY, OCKINIbKM Y Cy4acHOMY
CBITi NOWMPIOKOTLCS iHTErpaLiiHi npouecu. 30KpeMa, NOLMPIOKTLCS Npo-
LLeCu TPAHCKOPAOHHOrO CNiBPOBITHULTBA MidXX MPUKOPAOHHUMU TEPUTOPI-
MWy EKOHOMIYHI, COLianbHii, KyNbTYPHIiA, eKonorivHii chepax®®. Ykpaina
TaKOX MOCTYMOBO 3a/y4AETbCSA A0 HUX K HA PiBHI 3aKOHOAABCTBA, Tak i Ha
piBHi agMiHicTpauii Ta npaBocyaas.

Y uili ccpepi Moxe sUHUKHYmMU npobaeMa KOHGAIKMy 0epxasHoz20 cyse-
peHimemy ma @yHKuili depxasu no 3ab6e3neyeHHIo HaUuioHaAbHUX IHme-
pecig i 6e3neku i3 NidMpUMAaHHIM MUPHO20 | 83GEMO8BU2IOH020 cnigpobim-
HUYmMea 3 YieHamu MiXHapoOHo20 Cnismosapucmea 3a 3a2asabHOBU3HA-
HUMU NpuHyuUNamu i HopMamu MixHapooHo20 npasa. KoHcmumyuyiliHuli
Cy0 YkpaiHu y ybomy 8iOHOWEHHI CMOimb HAG KOHCEPBAMUBHUX NO3UUiIsX.
[Mpu€edHaHHs YKpaiHu wasixoMm yKnaOaHHS MIiXHAPOOHUX 002080pi8 00
HAOHAYiOHANbHUX IHCMUmMymis, siki 6 00N08HI08AIU HAUIOHAIbHI 0p2aHU
8/1a0U, NOBUHHO Cynpo8oOXysamucs nepezaisiooMm 8i0N08IOHUX KOHCMU-
myuitiHux nonoweHs®”. Ockinoku KoHcmumyuis YkpaiHu He nepedbadae
MEeXaHI3My 0esle2y8aHHs 4acmuHU 0epXasHo20 cysepeHimemy HadHayio-
HAMbHUM iHCMumMymam ma nioHocums kamezopii “OepyasHuli cysepeHi-
mem” i “mepumopiansHa uinicHicms”y paHe KoHcmumyuitiHux yiHHocmed,
SIKi He nidns2aroms pesisii'y 8unaoky eHeceHHs 3MiH 00 OCHOBH020 3aKOHY,
Mo BUHUKAE NpobiemMa mayMadeHHs Uux NoHsms. Y 4boMy KoHmekcmi no-
mpebye nepesipku y KoHcmumyuitiHomy Cy0i YkpaiHu Ha npedMem KOH-
cmumyuitivocmi Joz2osip npo 3acHysaHHs €0uHo20 EkoHomidHoz2o [po-
cmopy, skuli pamugikysana BepxosHa Padu YkpaiHu.

OpraHizauiiHa caMoCTiMHICTb (BiZOCOBNEHICTb) OpraHiB nybaivHOI
BMIAiM NONSITAE Y iX BUKJILOYHOMY BEPXOBEHCTBI, HE3ANEXHOCTI Ha BCil Te-

% Nue.: AnHuc 1. MexayHapoaHO-NPpaBoBas OCHOBA NpUrpaHuyHbix oTHowweHuit CCCP ¢ es-
ponenckuMmu ctpaHamu-uneHamu CIB: ABToped. AuC... KaHa, topua. Hayk. Kues, 1988. C. 7-12.
9 PiwexHs KCY Big 11.07.2001 p. N2 3-8/2001.
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puTopii Ykpainu. OpraHu nybnivHoi Bnagm HabyBatTb CBOrO CTaTyCy Yy Cuy
iX CTBOPEHHS Y NOPAAKY, BUSHaUeHMX KOHCTUTYLIE | 3aKoHamu YKpaiHu,
30KpeMa, LSXOM NepiognMyHMX AeMOKPaTUUHMX BUOOPIiB. DyHKLIT ynpaBs-
NiHHA Ny6NiYHMMKM CnpaBaMu y AepKaBi He MiangaratTb NPUCBOEHHIO iH-
UMMM OpraHi3auisMu Ta CNifbHOTAMK, OKPIM OpPraHiB Bnagu, BUSHAYEHUX
y KoHcTuTyuii Ta 3akoHax YkpaiHu. B ocHoBi opraHisauii nybniuHoi Bnagm
€ 3abe3neyeHHs cycninbHoro (My6niyHoro) iHTepecy, ke H6a3yeTbcs B y3-
rOAKEeHHI BNagHMX pieHb Ta 3abe3neyeHHs reTeporeHHOCTi y CyCninbCTBi
(piBHOrO PO3BMUTKY COLLiaNbHMUX FPYM, ypaxyBaHHS iX iHTepecis, piBHOro f0-
CTYNy A0 COLiaNbHMX Ta lYXOBHMX 6/1ar). 3 LbOro MOXHa BUBECTU HACTYMHe
BM3HAYEHHS NOHATTA NybnivyHOI BNagum.

My6niyHa enada supax;aae puduyHuli pexxum peanizauii cysepeHime-
my Hapoody WaaxoM eupiuieHHs cnpas cycninbHo20 (nyb6iyH020) 3HAYEHHS,
AKuli 3acHo8aHuli Ha EOHOCMIi N0BHOBAX(EHb MA 8i0NosidanbHoOcMi ii cybek-
mie. HociamMu nybniyHoi Bnagm y po3yMmiHHi crateit 5 ta 19 KoHctutyuii
YKpaiHu BUCTYNaKOTb OpPraHu OepXXaBHOI BAaAM Ta OpPraHM MicLEeBOro ca-
MoBpsayBaHHs. Ha cboroaHi KoHcTuTyui€o 6e3nocepesHbo He Bperynbo-
BAHO MexaHi3My nepefadi YaCTMHU CyBepeHHMX NpaB YKPAiHCbKOI Aepya-
BM MiXXHapOAHMM CTPYKTYpaM, Xo4a Takui MexaHi3M nepenbayeHo KOH-
CTUTYLiAMM Aesiknx KpaiH 3axigHoi €sponun®,

MNpobnemi npupoan nybnivuHoi BNagn npuaineHo yeary y npauax .
TuxomipoBa, B. barimypatoga, B. MNoropinka, B. YnpkiHa, ®. Apaana, M. Opiy,
M. LLiaHTeby Ta iHWMX. BUXoaaum i3 xapakTepuCTUKK iHCTUTYTY [epXKaBHOI
BNaAM, AAHOT Y OPUAMYHIN niTepaTypil®, MOXHa AaTM HaCTymnHY Xapak-
TepUCTUKY Ny6nivyHOI BNagu SK iHCTUTYTY KOHCTUTYLiAHOrO npaga. IHCTK-
TyT Ny6nivyHOi BNagn CKNafatTb CYKYMHICTb KOHCTUTYLIMHWUX MPUHLMNIB i
HOPM, SIKi BU3HAYaoTb Take.

100 Hanpwuknag, AuB.: CT. 23, 24 OcHoBHOro 3akoHa MepepatusHoOi Pecny6auku fepManum.
KoHcmumyuyuu 3apybexHeix 2ocydapcms. Mocksa, 1996

101 B.@. Moropink (pen.) KoHctuTyuitHe npaso Ykpainu. Kuis, 2000; ®puubkuii 0.0, KoHcTu-
TyuiiHe npaso YkpaiHu. Kuis: lOpinkom IHTep, 2002. C. 236; YnpkuH B.E. (pen.) CpaBHuTENDb-
HOoe KOHCTUTYyUMOHHOe npaBo. C. 419-420; YupkuH B.E. Monutnyeckas u rocyaapctBeHHas
BnacTb. focyoapcmso u npaso. 1991. N2 9. C. 24; Menywesckuit A.H. CpaBHWUTENbHOE KOHCTU-
TYLMOHHOE NPaBo U NonuTuyeckune MHCTUTYThl. Mocksa: Y BLU3, 2002. C. 41-43, 95-97, 190,
194-196 Ta iH.
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1) KoHmuHyimem ma KoHcmumyuiliHuli xapakmep nyb6niyHoi ena-
ou. NybniyHa Bnaga GopMyeTbCs BiANOBIAHO A0 NPABOBMX Mpouedyp Ta
B YCTAaHOBJEHOMY 3aKOHOM nopsaaky. CuctemMa opraHiB nybnivyHoi Bnaau
(HOpMYETLCS HA OCHOBI TOrO, WO OPraHu BNaAM NMOBWMHHI AiSITM He3anex-
HO BifZ TOrO, SIKi MONITUYHI CUAM OTPUMAnNU Hanbinblue NpeacTaBHULTBO Y
napnamenTi. KOHCTUTYLiS po3rnapaeTbes gk dopManbHUiA akT, IKuii 3abes-
neyye NeriTMMHICTb opraHiB nybnivyHoi Bnaau, ockinbku OCHOBHMIA 3aKOH
3aKpINKOE iX CTaTyC Ta MOBHOBAXEHHS.

2) [xepeno ma gopmu 30ilicHeHHs nybaiyHoi 8nadu. 3aranbHONPUIAHS-
TUMU € NONOXEHHS, BiANOBIAHO A0 SKWUX [OXepenoMm BMafM € Hapon, a
CnpusoTb GOPMYBaHHIO BONI HAPOAY NONITUYHI NapTii. BianosigHo [0 ubo-
ro GopMyoTbCS ifel NapTMLMNATOPHOI Ta NAPaNiCTUYHOT AeMOKpaTIi, SKi
BiANOBIAHO nNepeabavatoTb 3a6e3neyeHHs yyacTi Hapoay Yy NPURHATTI pi-
LIeHb Ha BCiX PiBHSAX BNaau Ta npouenypu 3abesneyeHHs npencraBHULTBA
Ta YpaxyBaHHS iHTEpECIB pi3HMX COLiaNbHMX FPyn i OpraHisauin.

3) KoHcmumyuyiliHe 3akpinneHHs cmamycy opeaHig nybsidHoi en1aou, wo
8u3Hayae ne2imumHull xapakmep nybniyHoi enadu ma npagosi Gopmu ii di-
ANbHOCMI. 3riAHO 3 MPUHLMNOM BEPXOBEHCTBA MpaBa OpraHu nybniyHoi
BN1aAM NMOBUHHI LiSTM HA OCHOBI KOHCTUTYLiT Ta GOpManbHOro akTy napna-
MEHTY — 3aKOHY, IKMI1 BCTAHOBMOE KOHKPETHY cdepy iX MOBHOBAXEHb Ta
npaBoBi POpMYM 34iNCHEHHS X DYHKLIN.

4) OpeaizayitiHa i mepumopiansHa cmpykmypa nybaidHoi enadu. Bin-
MOBIAHO [0 NPWHLMMIB MOAINY BAaau Ta cybCMAiapHOCTI NMOBHOBAXXEHHS
opraHiB nybniyHoi BNafM NOBMHHI BYTM po3nofineHi 36anaHcoBaHo, o6
He AoMYCTUTU HAAMIPHOI iX KOHLEHTpaLii y pykax Of4HOro OpraHy Ta BUnaa-
KiB MOHOMOJIbHOTO T/IYMAaYeHH$N KOHCTUTYLLIT IKUMOCb OLHWUM OPraHoM Ba-
An. Po3noain noOBHOBaXeHb MiX PiBHAMM Bnaau (Hanpuknag, Lep»KaBoto
i MiCLLeBMM CaMOBpALYBAaHHAM) MOKAMKAHWUIA 33a6e3neunT MakCUManbHy
[LOCTYMHICTb HAPOAY A0 MPUNHATTS BAALHMX pilleHb; SKLWO MaclwTabu 3a-
BAAQHb Ta OpraHi3auiiHo-MaTepianbHi pecypcu He 4,03BOSHOTb BUPILLYBaATH
nesHy chepy NOBHOBaXEHb ePEKTUBHO, TO Taki Ha OCHOBI POPMaNbHOrO
3aKOHY NMOBWHHI BUPIiWYBaTUCA BMLLMM piBHEM NybaivHOI BNagu.

5) 3agdarHs ma QyHKUii nybniyHoi 8nadu sk o@iyiliHo20 npedcmasHu-
Ka iHmepecie Cycninbcmea Ha 8HympiWHill i 308HIUWHbONOAIMUYHIU ApeHi.
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Y BiANOBIAHOCTI A0 NPUHUMNIB BEPXOBEHCTBA MpaBa Ta MPONOPLIAHOCTI
LiSNbHICTb OpraHiB nybnivyHOi BNagM NOBWHHI NepecnigyBaTu NeritumMHy
MeTy, TO6TO Taka MeTa NOBMHHA OYTM CYCMiNIbHO 3HAYMMOK | BUPAXKATU
6anaHc iHTepeciB, AKMI ICHYE, 0O NPUKNAAY, HA PiBHI MiCLEBOro camoBps-
[yBaHHS Yy TepUTOpianbHiM rpomMagi, a Ha piBHI Aepxasu — GOpPMYTbCS
yepes noniTMYHI NapTii, AKi cnpusaTb GOPMYBAHHIO MOAITUYHOT BONI IPoO-
MaAsH, SKi y CBOIM CYKYMHOCTI CKNafakTb Hapogn YKpaiHu. 3 Touku 30py
HaneXHOoT NpaBoOBOi MpoLefypu TaKi pilleHHS yXBantokTbCsa BiANOBIAHO
[0 MEeXaHi3My CTPUMYBaHb i MPOTUBAC, FAPAHTIE YOro € CYA0BUI KOHTPO/b
NpaBOBUX aKTiB OpraHis ny6niyHoOi BNaam.

6) lybniyHa enada sk cneyudiyHuUll 8UO NPasosiOHOCUH. K aKT ycTa-
HOBYOIi BNaAM KOHCTUTYLiS BM3HAYAE CUCTEMY OpPraHiB nybniyHoi Bnaau,
[xepena ta cnocobu ix GopMyBaHHS; KOHCTUTYLLIS BUSHAYAE, SIKi NErTUMHI
uini Moxe nepecnigysat nybniyHa BNaga i HA BUKOHAHHS SKMX 3aBAAHb ii
LiSnbHICTb cnpsMoBaHa. BignosigHo Le nepenbayae CyGeKTHUM, 0OEKTHUIA
Ta QaKTMYHWMIA CKNag NPaBOBiILAHOCMH 3 MPWMBOAY 3MiMCHEHHS NybniyHOi
BflaAuM. 3MiCTOM MpaBOBIAHOCKH 3 NMPUBOAY 3A4iIMCHEHHS Ny6nivyHOi Bnaau
y ceHci cT. 3 KoHcTuTyuii YKpaiHM € 0CHOBHI npaBsa i cBoboau, peanizauis
SIKMX € FAPAHTIEI BINIbHOMO PO3BUTKY iHAMBIAA Y CYCMNiNbCTBI.

Ha 0CHOBI LLbOrO MOXHA AiATU BUCHOBKY, LLIO A0 OCHOBHUX NPUHLMMIB
opraHisauii Ta AisnbHOCTI Ny6AivHOT BNagM MOXHA BigHECTU: KOHTUHYITET,
NeriTMMHICTb (KOHCTUTYLIMHICTb), BEPXOBEHCTBO NpPaBa, CyBEPEHITET, NOAIN
BMaau, cybcuaiapHicTb, NPONOpPLiHICTb.

[lo ocHoBHUX hOpM Ny6NiYHOT BNaaM CbOroAHI MOXHA BiAHECTH aep-
)aBY, MiCLLeBE CaMOBPALYBaHHS, a TAaKOX NybniuHy Bnasy cybexTie dene-
pauii (wTaTis, pecnybnik, NpoBiHLiM) Ta HAAHALIOHaNbHMUX 06€AHAHD (YHIN,
COH03iB, CMIBAPYXKHOCTEN), SIKUM AEPXKaBU AeNeryTb YacTUHY CBOrO CyBe-
peHiTeTy Ha MiACTaBi MDKHAPOAHUX [OrOBOPIB.

3a OpUOMYHOK NPUPOAOK AiSNbHICTb OpraHiB nybniyHoi Bnaau €
MO3UTUBHOH, OCKINIbKM X MOBHOBAXEHHSIMU BM3HAYAKOTb HE NULLe BNAAHI
npeporatueu ane # oboBS3KM Nepen CycninbCTBOM Ta ocoboto. Y Bunaa-
Ky HEHANEXHOro 3A4iCHEHHS CBOiX NOBHOBAXXEHb NOCaA0Bi 0CObM opraHu
ny6nivyHOi BNagu MOXYTb HECTU KPUMiHANbHY YM afIMiHICTPAaTUBHY BiAno-
BiganbHicTb. [lisnbHiCTb OpraHiB nybnivyHoi Bnagu HeobXxifHO BM3HaA4YaTH
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yepes npu3My npaBoBoi no3uuii KoHcTuTyuinHoro Cyay YkpaiHu, skui
BM3HAE, WO KiHUEBMM pe3ynsTaToM AisnbHOCTI opraHiB nybniyHoi Bna-
M “€ NOCATHEHHS KOHCTUTYLiMHMX Linei i 3aBaaHb (3abesnedyeHHs npas
i cBOOOL NOAUHM | TPOMAASHUHA, iX 6e3neka, CTabiNbHICTb KOHCTUTYLiN-
HOro napgy Towo)"%2, Ha piBHi agMiHiCTpaTMBHOrO MpaBa L BTINIOETLCSA Y
3abe3neyeHHi ynpaBniHHA Ny6NiYHMMM cpaBaMu, HANEXHOMY QYHKLLiOHY-
BaHHi aiMiHICTPAaTUBHOI FOPUCAMKLIIT, OXOPOHI FPOMAACHKOro NOPAAKY (Tak
3BaHOrO “nosileicbKoro npaea”) ToLwo.

6) ®opmysaHHs opearie nybniyHoi 81adu winsxom 8ubopie BUPAXaEe
CyTb AEMOKPATUYHOIO N1ady, OAHIE i3 3acaf SKOro € NPaBo Ha y4yacTb B
YyNpaBAiHHI AepXXaBHMMU cnpaBaMm (CT. 38 KoHCTuTyLi). Y Teopii KOHCTUTY-
LiMHOro npaBa NOHATTS AEMOKpaATii Ta 4eMOKPATMYHOrO Nagy B3arani Tic-
HO MOB'A3aHo i3 NpobnemMoto nonitTuyHoro pexummy. CyyacHa knacudikauia
PO3PIi3HAE TPU TUNK NONITUYHUX PEXUMIB — NAKOPANICTUYHOI AEMOKpPaTii Ta
NPOTUNEXHI M TOTaniTapHi M aBTOPUTApHI pexmmu. ToTaniTapHi Ta aBTo-
pUTapHi NONITUYHI CUCTEMU XAPaAKTEPM3YIOTbCS BiACYTHICTIO y4acTi Hapoay
y GopMyBaHHi NoNiTUYHOI BONI Ta pilleHb BNAAHOIO XapakTepy, abo Taka
y4yacTb HapOAy € YMCTO HOMiHaNbHOW, QiKTUBHOK. BU3HaYanbHUM KpuTe-
Pi€EM € Te, WO OpraHu BNaau noxoastb NpsiMo abo onocepenkoBaHO yepes
BMOOpMU, A Bif, rPOMaAsH KOHCEHCYC HEOOXiAHWM TiNbKK 3 NMUTaHb NPUAHAT-
TS NPAaBOBUX NPOLLEAYP PEryNtOBaHHS KOHPAiKTIBO,

32i0H0 npuHyuny demokpamii y cycninscmei 3abe3neqyemscs 6anaHC iHme-
pecie binbwiocmi | MeHWocmi, 8 MEXAHI3MI SIKOI IHMepecu 0CMAHHIX Ha pieHI
KOHCmMUmyu,ii abo opeaHiyHUXx 3aKOHI8 KOHKpPEMU3YEMbCS y Npasax onouuji.
BidnosioHo ecmaHos/motomscsi deMoKpamuy4Hi npouedypu opMy8aHHs op-
2aHig nybnidHoi 81a0U Ma 2poMadCsLKo20 KOHMPOJIH 30 30iliCHEHHSIM.

JemokpamuyHi npoyedypu mMarme 8KIYAMU pieHe ma 3azanbHe 8u-
6opye npaso 015 pi3HUX piBHI8 ynpasniHHS Pi3HUX pigHis; Npaso binbuio-
Cmi 3 00HOYACHO 2apPAHMOBAHUMU NPABAMU MeHWocmi mouwo. [lemokpa-
muy4Hi npouedypu Mames MAkox 8KIYAMU HedoNyWeHHs He3aKOHHO20

102 PjwenHs KCY Big 27.04.2000 p. Big 7-pn/2000.
105 MepyweBckuit A.H. CpaBHUTENBHOE KOHCTUTYLIMOHHOE MPaBO U MOAUTUYECKUE UHCTUTYTI.
Mocksa: 'Y BLLU3, 2002. C. 192.
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apewmy, nosazy 0o npuHyUnis sepxogeHcmea npasa 3 6oKy sk 2pOMaosiH,
mak i opaawie nybniyHoi enadu, KoHcmumyuiliHi eapaHmii ceobodu coeaq,
3i6paHe, 06EOHAHD, IHWUX 2pOMAOSHCbKUX 80600 moujo. B ymosax puH-
K0BOI eKOHOMIKU 0eMOKpamis makox sumazae peanasHoi depmasHoi coyi-
A/IbHOI NOAIMUKU 8 MAkux cgepax cycninbHoi MummeQisibHOCMI, K 0X0-
poHa 30oposs, ocgima moujo. [0108Ha Mema — 306e3ne4YeHHs HaNEHHO20
DiBHS coyiansHUx 2apaHmili npas MoOUHU, ceped IKUX PUHKOBI MEXAHI3MU
U kpumepii sucmynarome 3acobamu 3a6e3neyeHHs CoyiansHo20 3axucmy
Ha 3acadax cnpasednusocmi i sepxogeHcmea npasa. TumMm camum MOXHA
3a6e3neyumu y 2poMadsHCLKOMY Cycninbcmei makuli cmaH peyvel, w06
Hamomicms yci 2pomMadsiHu 8 yCix cgepax noyysanucs pieHUMU, Kopucmy-
80/1UCS OCHOBHUMU Npasamu i c060damul.

SK pexXuM npasniHHA AeMOoKpaTis, 6e3yMOBHO, BM/IMBAE HA 3MiCT i edek-
TUBHICTb OYHKLIOHYBAHHS AePXKaBHOI BNAaM i B LIIOMY Ha AEPXaBHO opra-
Hi3oBaHe cycninbcTBo. [MpoTe, cama no cobi AeMoKpaTis K peXUM MpasiH-
HS He rapaHTye cBOO6OAM B CYCMiNbCTBI, ePEKTUBHOCTI DYHKLIOHYBAHHS aHi
BNAAHUX, aHi OPUANYHMX BISHOCKH, 30KPEMA LIMBIIbHO-NPABOBUX.

Y UbOMY KOHTEKCTi Pi3Hi TpakTyBaHHS AEeMOKpaTii BU3HA4YalOTb Mpo-
6nemMaTHuHICTb 3acan AeMokpaTuyHoro nagy. lNpouec ynpaBniHHA, TO6TO
NPUIAHATTA pilleHb 3a Boeto B6iNnbluocTi, y KpaiHax 3axigHoi €Bponu Habys
PO3BMTKY Y BiAMNOBIAHIM LOKTPUHI NpaBniHHA GinbwocTio,

(DpaHuy3bKi BYeHi B 0OIpyHTYBaHHS L€l KOHLENLi 3a3Ha4atoTh, L0
KON BUHWMKAE HEODOXiAHICTb MPUAHATK pillEHHS, TO IMLIE YMCO TonociBs
MOXE CTYXXUTU HANEXHUM KPUTEPIEM NPU 34iACHEHH] BUBOPY MiXK Pi3HUMU
nymMkaMmu.Y cucteMmi aemMokpartii 1toba AyMKka Ma€e LiHHICTb | nepeBara nes-
HOI TOYKM 30pYy Y KOHKPETHUI MOMEHT € BM3HA4YaNbHUM KpUTEPIEM NpU-
MHATTS piweHHs. Mo cyTi AyMKa BinblIOCTi HE MA€E BM3HAYaNbHY LiHHICTb.
ToMy MeHLWiCTb NOBMHHO 6e3yMOBHO NiANOPSAKYBATUCS 3aKOHOBI, X04a i
Hagani Moxe BIACTOIOBATM CBOK TOYKY 30pYy i NiCAS rONOCYBaHHA, TaK SK
caMm ¢aKT ii MopasKM He 3HMXKYE LiHHICTb ii AyMKuio,

104 B.B.Jlazapes (pea.) KoHcTuTyumoHoe npaso. Mocksa: K0pucTb, 1999. C. 228.
105 Nemuwens A., Demuwenb ®., Mukemans M. MHCTUTYTbI M BnacTb Bo MpaHuuun. M., 1977.C.11.
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Ha pymky HiMeupbkoro ByeHoro K. [ecce npuHumMn gemMokpartii BTif0-
€TbCA Y 3aCafax BiNIbHOrO AEMOKPATUYHOro naay. BiH Aae Take ioro Bu3Ha-
UEHHA: LUe “Takuii AepXaBHO-MPaBOBMI CMOCI6 NpaBiHHSA, AKWIA, BUKIIIO-
yatoum Byab-aKe HAaCMNNS | CBABOJIO, 33CHOBAHMI Ha CAMOBM3HAYEHHI Ha-
poay no BoNeBUSBNEHHIO BinblIOCTi, Ha cBoboai i piBHonpasHocTi”. o oc-
HOBHMX O3HAK BifIbHOr0 AEMOKPATUYHOrO Najy BYEHMI BIAHOCUTb: NoBara
[0 KOHKpeTu30BaHWX B OCHOBHOMY 3aKOHI NpaBaM NOAMHKU, HAacamnepes,
[0 MPaBa Ha XMUTTH i BiNIbHWUIA PO3BUTOK, HAPOAHUI CyBEPEHITET, PO3MOAIN
NMOBHOBAXeHb, BiANOBIAANbHICTL YPSAAY, BUKOHABYA HE3aNeXHiCTb Cyais,
LLO OMMPAETbCS HA 3aKOH, NPMHLMN H6araTonapTiHOCTI i PiIBHOCTI MOX/KU-
BOCTEM AN5 BCiX MONITUYHUX NAPTilA 3 NPaBOM, BiANOBIAHO A0 KOHCTUTYLI,
Ha oOpMNEeHHS i LiSNbHICTb 0NO3MLii.

Hemokpatia Tnymauntbes K lecce sk He abCTpakTHa AOKTPUHA, @ KOH-
KPEeTHUI yCTpii iCTOpUYHOT peanbHOCT. [leMOKpaTia He MOXe BUXOAMTH i3
OOHOCTaMHOI BOMI HAapoAy SK nepefymMOBM CaMOBPALYBAHHS | BUXOAMTb
TiNbKW 3 peasbHOI OCHOBW: PO3MEXYBAHHS i NPOTUNEXHOCTI AYyMOK, iHTe-
peciB, BONEBUSBNEHb | AOMAraHb i Npu LLbOMY iCHYBaHHS KOHMNIKTIB BCe-
penuHi Hapoay'®.

[lemMokparTisi BU3HauatoTb e K CyCniibHE CaMOBPSAYBAHHS, SKe 34ii-
CHIOHOTb PiBHOMPABHI rpoMaAsiHM Yepes 6e3nocepenHto y4acTb B 06roBopeH-
Hi ¥ BMpILLEHHI rPOMAACbKMX CNPaB LUASXOM BiNbHOTO BMOOPY (roN0CYyBaH-
Hs1)'%”. BoHa 3acHOBaHa Ha NparHeHHsX II0AEN, Wo pobnsTb BiNbHMIA BUGID, a
He Ha OCHOBI Hanepepn BM3HAYEHUX KOMaHA. [poMagaHMH 33 AeMoKpaTii He
MOBUHEH YHUKATU MOXIMBOCTI M HEOBXIAHOCTI YMHWUTYU CBIlA BUOIp.

Hemokparia Buctynae y aosox dopmax: nofiTMyHin (K cnocib opra-
Hi3auii Ta 34iMCHEHHS OepXXaBHOI BNaAu W ynpaBniHHA) Ta COLianbHiM (SK
YyYacTb FPOMAASAH Y BUPILLEHHI CYCMiNIbHUX CNpaBs, IXHE CAMOBPSAYBAHHS
Ta BNJIMB HA AEPXKABHY NONITUKY). BaXXNMBUM y AEMOKPATUYHIN AiSNBHOCTI
€ He TiNbKK 3AIMCHEHHA MONITUYHMX Ta HOPMYBaAHHS BNAAHWUX IHCTUTYTIB,
a 1 obmexeHHsa Bnaaun. OnHi B6a4aoTb HaWbinbLly LiHHICTL AeMOKpaTii B
3a/ly4EHHI rPOMaAsH [0 CAMOBPSAYBAHHS, iHLI — B MOXIMBOCTI HEHACU b~

106 Xecce K. OcHOBbI KOHCTUTYLUMOHHOTO npaBa MPI. Mocksea: MNporpecc, 1981. C. 72.
107 Konogiit A. (pep.) OcHosu aemokparii. Kuis, 2002. C. 26.
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HULbKOT 3MiHU ypsaay W eheKTMBHOro BPAAYBAHHS. 3aNeXHO Bif, TOro, SK
JHOLM YSBAAIOTb COOI LEMOKPATUUHMIA ifean, WO HalbinbLie LiHyTb Ta Ha
YOMY aKLLeHTYIOTb Y NOHATTI AEeMOKpaTii, 3aN1eXUTb IXHS NPUXWUbHICTb 40
NeBHMX KOHLLEMNLiA Y1 NeBHUX pi3HOBMAIB AEMOKpATIi.

3a cm. 5 KoHcmumyuii Ykpainu Hociem cysepenimemy i eOuHUM Oxcepe-
JIoM enadu 8 YkpaiHi € Hapoo, sKkuli 30ilicHI0E c8oto 8nady 6e3nocepedHbo
i uepe3 opeaHu depxasHoi enadu ma micyego2o camospsdysaHHs. Takum
4uHoM, OCHoBHuli 3aKOH sUu3Ha4ae 08a suou 0eMoKpamii — 6e3nocepedHo
i npedcmasHuybKy. Y c60eMy noedHaHi 6e3nocepedHs i npedcmasHUubKa
0eMoKpamiss cmaHoensasme UinicHUli MexaHism ¢opmMysanHs nonimu4Hux
piwieHb y 0epxasHo 0p2aHi308aHOMY CyCnislbcmei.

CymuicHum 3micmom deMokpamii € 6anaHc iHmepecis Ginbwocmi ma
MeHuWwocmi, 3akoHooasye 3abe3neyeHHs nNpasosuMu npouedypamu npu-
liHamms nonimuyHux piweHs. Ceili supa3z deMoKpamis 3Haxooums y noJi-
mu4HoMy ma ideono2i4HoMy napPaniami, napnamesmapusmi, Micyesomy
camoepsdysaHHi, ydacmi 2poMadsaH 6 ynpaesiHHi nybaiyHUMu cnpasamu
(napmuuunauii), 3akpinneHHi ocHoéHuUx npas i c60600 iHOueioa, npose-
OeHHI pe2ynspHuXx i einbHUX subopis, pegpepeHdymis, ma 6a2amvox iHWUX
iHcmumymax i npoyedypax%s.

Binomuit BiTUM3HAHMI KOHCTUTYLioHanicT O. @puLbkuii 3aiMae okpe-
MYy NO3MLIK0 WOA0 NPUPOAM AEMOKPATIi Y CUCTEMI KOHCTUTYLIMHOIO nagy
Ykpainu. [locnigHMK BKasye HacaMnepeq, Ha po3puB MiX KOHCTUTYLINHU-
MW HOPMaMWu, WO 3aKpPiNaTb 3aCafn AEMOKPATUYHOTO KOHCTUTYLIMHOIO
Napy Ta NPaKTUKOK, PeanbHICTIO NONITUYHOrO npouecy B YKpaiHi, cucremi
BIAHOCUH MiXX rpOMaasiHaMm, NOAITUYHUMM CTPYKTYPaMU Ta AepXKaBoto. 30-
kpema, O. DpULbKMIA CKENTUYHO CTaBUTbCS A0 HOPMATMBHOIO 3aKPinieHHs
y KoHctuTywii “ouiHok ii couianbHoro xapakrepy, CTaHOBMLLA Pi3HMX BEPCTB
HacCeneHHs y CyCninbCTBI TOWO", OCKINbKM NPW BUKOPUCTAHHI KOHUenLii Ha-
poay fK mkepena i cybekTa BNafM BUKIOYAETLCSA MUTAHHS (MPUHANMHI Y

108 YppkuH B.E. KoHCTUTYUMOHHOE npaBo: Poccus u 3apybexxHbiit onbiT. Mocksa: 3epuano,
1998. C. 160.
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KOHCTUTYLiIMHOMY MpPaBi) NP0 HEOAHAKOBY PO/b Pi3HUX COLLIaNbHUX Fpyn y
34ilicHeHi aepxaBHoi Bnagn'®.

[Hani BiH 3a3Havae: “Y naHoMy pasi peasibHe CTaHOBMLLE PO3XOAMUTHCA
3 KOHCTUTYLLIMHUMU HOpMaMK. B po3BMHYTUX KpaiHax Baxkeni Bnaau nepe-
6yBatoTb Y pyKax MoNiTUYHOI eNiTh, 3 ONOpPOo AEPXKABHOI BNAAM 3BUYANHO
€ “cepenHiit knac”, aKkuit nparHe Ao crabinbHocTi i nopaaky”*®. Qymka O.
®pu1ubKOro 3aC/yroBY€E Ha yBary i Ha BCiNSKY MiATPUMKY, OCKiNIbKM rpo-
MaACbKMUM 33aBAAHHAM BUEHUX-KOHCTUTYLLIOHANICTIB € aKTMBHA Y4acTb Y 3a-
6e3neyeHHi NeriTMMHOCTI MPUAHATTS pilleHb OpraHaMu BNALM BUXOLSUM i3
MPUHLMNIB BEPXOBEHCTBA MPaBa, BEPXOBEHCTBA OCHOBHMX NpaB i cBoboa,
NPpUHLMMY NPaBOBOi BU3HA4YeHOCTi (6e3nekw) iHauBia.

OpHak nopsig i3 noainom aemokpartii Ha 6e3nocepefHio Ta npea-
CTaBHULbKY, BULINAIOTb iHWI BUAM gemokpartii. Cepen HUX MOXHA BUAINU-
TV NOAIN LeMOKPaTii Ha MONITUYHY Ta eKOHOMiYHy. o nonimuyHoi demo-
Kpamii Hanexatb Taki 3acagu: NONITUYHMIA Ta IAEONOTIYHMIA NAKOPaNi3Mm,
3MaranbHiCTb €N1EMEHTIB MOJIITUYHOI CUCTEMU Ta BiAMiNIEHHS MOMITUYHUX
i OepXaBHUX CTPYKTYp, rapaHTii 4EeMOKPATUYHOI CTPYKTYPWU MONITUYHUX
NapTii, rapaHTii y4acTi rpoMagsH B ynpaBaiHHI Ny6niyHMMKM crnipaBamu
(napTuumnauig). [lo ekoHomiyHOi 0eMoKpamii BigHOCSTb Taki 3acaau: pis-
HiCTb BMAIB BMIACHOCTI Ta rapaHTii npaBa MpWBATHOI BNACHOCTI, cBOH6OAA
€KOHOMIYHOT LiSiNIbHOCTi, 30KpeMa NiANPUEMHULLKOIT AiSNbHOCTI Ta BUOBOpY
npodecii abo B1AY 3aHATb, CBOOOAA KOHKYPEHLi Ta rapaHTii NpaB Croxwu-
BaYiB, rapaHTii y4acTi NpaLiBHWKIB B YNpaBiHHI cnpaBaMu NiANPUEMCTBA.
[ana knacudikauis BuaiB LeMoKpaTii A€ 3MOry NpoCnifKyBaTy peanb-
HWIA CTaH LEeMOKPATUUYHMX 3acaf, KOHCTUTYLiHOro nagy, 6esnocepenHix
33C006iB NPUNHATTS HAPOAOM BNAAHMX PillieHb Ta 3acobiB MOro BNIMBY Ha
LiSNbHICTb OPraHiB AepXKaBHOI BAagM Ta MiCLEBOro CaMOBpPSIAYBaHHS, iX
nocafoBux 0Cib. 3p03yMino, WO Wi NUTAHHS 3anexaTb Bif CNiBBiAHOLLIEHHS
iHCTUTYTiB Be3nocepenHbOi Ta NPeACTaBHMLBKOT AEMOKPaATIi, Lo CYyTTEBO
BMNJIMBAE HA XapaKTep MoAesi AeMOKpaTii Y CUCTEMI KOHCTUTYLLIMHOrO naay
OKpeMo B34TOi KpaiHu.

109 @puubkuit O.0. KoHcTuTyLiitHe npaso Ykpainu. Kuis: tOpiHkom IHTep, 2002. C. 199.
110 Tam camo.
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MybniyHa Bnaga € o6MeXeHOK CyBepeHHOK BNagok Hapoay (CT. 5
KoHctuTyuii), aka peanizyeTbcs HapoaoM 6e3nocepenHbo — Yepes BMOopH,
pedepeHayM Ta iHWI popMu BesnocepeaHboi AeMokpaTii (CT. 69), a Takox
yepes NpeacTaBHULbKI opraHu nyonivyHoi Bnaau. ToMy HanexHe QyHKLio-
HYBaHHA My6niyHOT BNafM NOBMHHO BIAMOBIAATWM AYXOBi AEMOKpaTii, BTi-
JIIOBATV BOJIKO HApoAy 3 MeTow 3abe3neyveHHs Bigkputoro (my6niyHoro)
NPUAHATTA COLLiaNbHO-NONITUYHUX pilleHb BUK/IOYHO HA 3acafax Bepxo-
BEHCTBA NMpaBa, BepxoBeHCTBa KoHcTutywii.

B) YNpaBniHHA CYCNifIbHUMM CNpPaBaMU, WO 34iMCHIOETLCS AepPXKaBO
Ta OpraHamMu MiCLEeBOro CaMoBpAAYBaHHS, 6e3nocepefHbO CTaBUTb MU-
TaHHS NPO PO3MEMYBAHHS NOBHOBAMEHb MIX 0p2dHAMU nybaiYHoi 8aadu i
BMPODONEHHS MexaHi3MiB ynpaBniHCbKOI AiSNbHOCTI. YNpaBaiHHA 03Ha4ae
BMPpILLEHHS COLianbHO-0praHisaLUiHMX 3aBAaHb y chepax couianbHOro
XWUTTS, 3aCHOBAHE Ha B3aEMOSii Aep)KaBu Ta rPOMAASAHCHKOro CycninbCTaa.
He Moxe ByTM NpaBoOBiAHOCKH, B IKMUX OAHA CTOPOHA BOJIOAIE NuLLe npa-
BaMu, a iHLWA Ti/ibkM 0OOBA3KaMu.

“Opaaru Oepwasu, — nuwe b. Kypawsini, - Hadingomscs npasomouy-
HOCmMSIMU He [Hakwe K y CyKynHocmi 3 060853kamu neped Humu’*,
0Ob6oe930k Oepwasu 3abe3neyumu 0CHOBHE Npaso 3axucmy obymosneHe
HaseHICMI CKAAOHOI opaaHi3ayiliHoi cmpykmypu 0epxasHux opaaHie ma
8i0n08iOHUX 38%3Ki8 ycepeduHi Oepwasu. Pe2ymo8aHHs KoHcmumyuil-
HO-Npagosux 8iOHOCUH 3a 00NOMO200 IMNepamueHUX HOPM He B8KA3Y€E HA
8iIOHOCUHU NiONopsIOKy8aHHs, mobmo He C1i0 Naymamu MexaHi3m npaso-
8020 pezyNio8aHHs ma npagosuli Nopsi0oK ynpasiHHS.

Take ycknagHeHHs 3B'3KiB NPUPOAHO BeAe A0 rafibMyBaHHS Lisb-
HOCTi opraHiB gepxasu. OgHak, SK CNpaBeaiMBO BKA3YETbCS Y NiTepaTypi,
ue 3abe3neyye rapaHTii HEAOTOPKAHOCTI 0Co6U, 3abe3neuye Hinblly CBO-
6opy rpoMagsHamMi?, Gk rapaHTis cBoboaM rpoMafsH y AisnbHOCTI opra-
HiB AepxaBu (QYHKLIOHYE CMCTEMA CTPUMYBAHb | NPOTUBAr. TOMY 3 TOUKM
30py XapaKTepPUCTUKM NYBNIYHOI BaAM SK MEBHOI CYKYNHOCTI NONITUYHUX

111 Kypawsunu b.M. Ouepk Teopun rocynapcTBeHHoro ynpaenenus. Mocksa, 1987.C. 75.
112 BpesieHue B TEOPUIO rOCYAAPCTBEHHO-MPABOBOM OpraHU3aLmu coLpanbHbix cuctem. — C. 127,
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CTPYKTYp BOHA CAYXKWUTb iHCTPYMEHTOM 3ab6e3nevyeHHs KOHCTUTYLIAHOro
napy. Llei iHcTpyMeHTapii 3abe3nevyeTbcs Yepes cUCTeMyY 3BM3KiB: KOOp-
OMHaUii, cybopamnHaLii, peopanHaniitt,

B ocHOBI po3mMexyBaHHS NOBHOBAXEHb MiX OpraHamu nybniyHoi Bna-
OV NeXWUTb KOHCTUTYLIMHMI NPpUHUMA noAiny Bnag (ct. 6). Ak Bunameae 3
uinoro pagy nonoxeHb KoHctuTyuii Ykpainu, Taka 3acafa AOMNOBHIOETHCS
NPUHLMMOM rany3eBoi crnewianisauii y cucteMi opraHis nybniyHoi Bnaau.

3oKpeMa, NapnaMeHTCbKUIA KOHTPOJb 3AiMCHIOETLCS He Tinbku Bep-
X0BHOW Papnoto, a TakoX YNOBHOBaXEHMM 3 MpaB NoAuHKU, PaxyHKOBO
nanarto, aKki GyHKLiOHaNbHO BiaAineHi Big napnameHTy. Y cynosin snaai
BuAaineHo okpemo KoHctutyuinHuin Cya i cyam 3aranbHoi OpUCAMKLIT, SKi Y
CBOI Yepry TaKoX MOAINATLCA HA Creuiani3oBaHi.

3rigHo KoHCTUTYLiT 6inbLWiCTb pilleHb NMPUIMMAETLCA 33 Y3rOAXKyBaNb-
HUMW NpoueaypaMu Yepes CUCTeMY CTpMMYBaHb | npotuear. Cepep iHCTpy-
MEHTIB NapNaMeHTCbKOro KOHTPOJIK C/ifJ, BUAIUTY NpoLesypy NPUAHATTS
pe3ontouii HepoBipu ypanoBi abo iHTepnensuii okpeMMM MiHicTpam (CT.
87), BiSNbHICTb TUMYACOBUX CNIAYMX KOMICIH (4.4 cT. 89), 3annTn HapoaHMX
penytartis (cT. 86 KoHctuTywii). OgHaK L cuctemMa He € ifeanbHO B 3B93KYy
i3 Cnabkum npouenypHUM 3abe3neyeHHs NoNITUYHUX BiJHOCUH Y TPUKYT-
HUKY “T1aBa LepKaBu — NapAaMeHT - ypsia’, @ TaKoX CNabkuM MexaHi3MoM
KOHCTUTYLiMHOI BiANOBIAANBHOCTI NapaaMeHTy.

BignosigHO A0 CBOro KOHCTUTYLiMHO-NPaBOBOro cratycy [pe3unaeHT
YKpaiHu € rapaHTOM AepXXaBHOIo CyBepeHiTeTy, TepUTOPianbHOT LiNiCHOCTI
YKpaiHu, ocHOBHMX NpaB i cBobop (cT. 102).

MoxHa npuedHamucsa 0o miei no3uuii*t, 3eidHo akoi enasa depwasu y
cucmemi cmpumysaHe i npomueaz 3alimae ocobnuse, sidocobnerHe Micue.

113 CTpyKTYpHWUM 3BA3KaM y opraHax nybniyHoi Bnagy AaHO PO3rOpHYTY XapakTepucTuky b.
Kypawwsini. CucteMa CTPyKTYpHMX 3B¥I3KiB BK/IKOYAE: YCepeanHi NeBHOI rinku Bnaau abo opraHy
nepeBaXaTUMyTb BilHOCMHM CybopamHaLlii Ta peopAnHaLLi, ika CTOCYETbCS BUCYHEHHS iHiLiaTUB
opraHoM abo 3aCToCyBaHHS Y3rompKyBasbHUX NPOLEAyp Y BiHOCMHAX MiX FifKaMu BNaf; Mix
OKpeMMUMM OpraHamm — nepeBaXatoTb BiHOCMHM KOOPAMHALLT | NeBHOK Mipoto peopanHaLiii.
114 B.®. Moropinko (pen.) KoHctuTyuiitHe npaBo Ykpainu. C. 486; UnpkuH B.E. MpesuaeHTckas
Bnactb. Cos. 20c-80 u npaso. 1987.N2 5. C. 20; Benicnascbkuit ®. Ponb MNpe3naerta Ykpainu y
B33€EMO/ii 3aKOHOAABYOI Ta BUKOHABYOI rinok Bnag. Hosa nonimuka. 1998.N2 1. C. 7-11.
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32i0H0 npuHyuny eanyseeoi komnemeruii (4. 2 cm. 6 KoHcmumyuyii) Mpe-
3udeHm € KoHcmumyuitiHum op2aHom enadu. Cnpagedsugor € 8UCHOBOK
y €108aubKili 00KMPUHI, Wo 271a8a 0epwasu 3a C80iM KOHCMUMYUIiGHUM
CMamycom nosUHeH Mamu maki NOBHOBAXEHHS, CMamyc ma asmopumenm,
wob y Kpuzosux cumyauisx 6ys 30amHuli 3a6e3neyumu Npasosuli KoH-
muHyimem depxasu (HacmynHicmes KoHcmumyuiliHy)*%. Tomy lMpe3udeHm
YKpaiHu y yux 8iOHocuHax sucmynae sk 00MiHytoya gieypa, a io2o poss y
MexaHi3mi nybniyHoi enadu Hacamnepeo Nos2ae y 2apaHmMyB8aHHI Hanex -
H020 (YHKUIOHYBAHHS nybaidHoI 8nadu, 30kpema npuHyuny nodiny enao,
3a6e3neyeHHi MexaHizMy CmpuMyeaHs i npomusaz.

Cucmema sioHocuH Mix [lpe3udesmom ma KabiHemom Minicmpie no-
8UHHA bydysamucs Ha 0CHO8I 3abe3neyeHHs HaCMynHocmi iHcmumymie
nybniyHoi enadu*’®, 3a6e3neyeHHs KOHMPOIO 3a NPABOBUMU AKMAMU Yps-
0y, @ MAKox« y 88e0€HHI PO3MexX(y8aHHs 3a2a/1bHOi KoMnemeHuii ypsdy ma
2any3esoi komnemeHyii 8ionogidaneHuUx MiHicmpie. Taka cucmema 3akpi-
NaeHa y KOHCmumyuisix KpaiH ceimy i3 Hanienpe3udeHmcbKoK MO0
npaeninHa (Opaxyis, Monswa mowo)?.

Hew00asHo npuliHami KoHcmumyuyiliHi Hosesu, Wo CMoCytomecs opaa-
Hi3auii nyéniyHoi enadu, 8U3HAYAMbCs HO8I 2apaHMIi KOHCMUMYyUiiH020
cmamycy KabiHemy MiHicmpig: 3693aHicme No3uuiero napaameHmy iHiyi-
amusu [lpe3udenma ma lpemep-MiHicmpa npu npu3Ha4eHHi nocadosux
0cib 8 yps0 ma admiHicmpauito; po3wupeHHs cgepu nNapaamMeHmcsKo20
KOHMPOJIH0 3a BUKOHABYOI 81a00t0™8. [leski asmopu nponoHysanu eKko-
yumu 8 mexkcm KoHcmumyuii noHamms “napnameHmceka Ginsuwicms” y
qaKocmi eapaHmii 6anaHcy iHmepecis binswocmi ma ono3uuii**, y pedaxuyii

115 Urbancok, M. Krizove Ustavné organy Slovenskey republiky a pravna kontinuita statu.
Justi¢na revue, 56,2004, s. 220-221.

116 Y By3bKOMY pO3YMiHHi [pe3naeHT NOBMHEH AUCTaHLLOBATUCS Bif, 34iMCHEHHS Ge3noce-
peAHbO BUKOHABYMX (DYHKLLiM; MOro AisnbHICTb NOBMHHA BYTW CMpsMOBaHa Y LbOMY MnaHi Ha
nonepemXeHHs ypsSA0BUX KPU3, HANaromkeHHs B3aEMOAIT 3aKOHOAABYOI Ta BUKOHABYOI BNag,
17 Nne.: ®paHuy3ckas Pecnybnumka. KOHCTUTYLMS 1 3akoHOAATENbHblE akTbl. MockBa, 1982;
WUtanus. KoHCTUTYUMS 1 3akoHoLaTeNbHble akTbl. MockBa, 1983; KoHcTuTyLii HOBUX AepXaB
€sponu Ta Aszii. Kuis, 1996.

118 BucHosok KCY Big 16.10.2002 p. N2 1-8/2002.

119 KoppyH O., Maenexko P. Big TakTvku fo ctpaterii, abo sika KOHCTUTYLiHa pedopma no-
TpibHa YkpaiHi. /lioduHa i nonimuka. 2002.N2 5. C. 7-9.
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8/0N08i0H020 KOHCMUMYUIliHO20 3AKOHY 8U3HAYEHO NOHAMMS ‘KOaniyis
denymamcekux ¢pakuit” (4. 9-10 cm. 83 KoHcmumyuii), wio Ha Hawly Oym-
Ky 00cumes OUCKYCIlIHO y3200YEMbCS i3 MAKOK (yHOaMeHmMaabHO 3aca-
0010 KOHCMUMYyUiiHo20 N1ady, K ceob600a noaimuy4Hoi disnsHocmi (4. 3 cm.
15). Takoeo pody noHIMMS 3G CBOEK NPUPOOOK € NOAIMUYHUMU | iX KOH-
cmumyuiliHe 3aKpinaeHHs y MalibymHboMy MOXe 8cmynumu y KOH@AIKm
3 NPUHYUNOM c80600U NONIMUYHOI QisIbHOCMI; MUM 6inbuie Ui 8iOHOCUHU
iHmepnpemosari KoHcmumyuitiiHum Cydom, Skuli 8u3Hae KoHcmumyuyit-
HUM @yHKUioHY8aHHS BepxosHoi Padu npu HasieHocmi ii N08HOBAMEH020
cknady (2/3 8id 3a2anbHo20 cknady)*®, a 3 iHWo20 60Ky — maki eapaHmii
00CMamHb0 3aKpinumu Ha pieHi 3akoHy npo PeznameHm BepxosHoi Padu,
ocKinbku KoHcmumyuyia no8UHHA 3anuwamu eilbHull npocmip 0ns gpeay-
JI0BAHHS NONIMUYHUX NPOUEDYP HA PiBHI NOMOYHO20 3AKOHY.

CucteMa po3aineHoro nNpaeniHHSA, CNpPSIMOBaHa Ha 0OMeXeHHs Bnaf-
HOI CBaBOJIi, MOK/MKAHA 326€3NeUnT pexxmMM KOHCTUTYLLIAHOCTI, HaNeXHUI
MexaHi3M yHKLIOHYBaHHS KOHCTUTYLIMHOT AepXKaBHOCTI, 6anaHc iHTepe-
CiB MiX CycninbCTBOM Ta nybniyHoW BRafot. ToMy cuctema noginy Bnagu
[03BONSIE 3a0€3MeUnTU BUPILLEHHS TaKMX MOXAUBUX KOHPNIKTIB SK yce-
penvHi AepXaBu, TakK i MiXK LepXaBot Ta FPOMAAAHCbKUM CYCMiNIbCTBOM.
CyTHICTb cuCTEMM NOAINY BNAAM BUPAKAETLCA Yepe3 PYyHKLiIOHANbHY Bifo-
CoBneHiCTb, CAMOCTIMHICTb, HE3ANIEXHICTb, OpraHi3aLiiHy €QHICTb OKpEMMX
opraHiB nybniyHoi BNaam, aKa BU3HAYaeTbCs KOHCTUTYLiED YKpaiHu.

r) ®OYHKUIOHANbHA CNPSAMOBAHICMb cuCcmeMu 2apaHmis KOHCmumy-
uitiHo2o nady no 3abe3neyeHHo riAHOrO iCHYBAHHA NOAMHU Nepenbayae
CniBnNpaL rpomMagsHCbKOro cycninbCrea i gepxasu. OCHOBHMI 3aKOH
3aKpIiNaE NpUHLUMNKM CBOBOAM PO3BUTKY 0COBMCTOCTI (CT. 23), 3B13aHOCTI
[lepXaBn OCHOBHMMM NpaBamu (CT. 3), couianbHOI CPSIMOBAHOCTI €KOHO-
MiKu TOLLO.

Y cT.46 KoHcTUTYLiT 3aKpinieHo MexaHi3m 3abe3neyeHHs npaBa Ha Co-
LiaNnbHMIA 3aXMCT, IKMI 3AiACHIOETHCS LWASXOM 3arabHO0O0BA3KOBOrO Aep-
YKaBHOTO COLLiaNIbHOrO CTPaxyBaHHSA 33 PaxXyHOK CTPaxXOBUX BHECKIB rpoma-

120 PjwenHs KCY Big 17.10.2002 p. N2 17-pn/2002.
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[SH, NiANPUEMCTB, YCTAHOB Ta OPraHi3aLii, @ TaKoX OOXKETHUX Ta HLWMX
[xepen couianbHOro 3abesneyeHHs; CTBOPEHHS Mepexi AepXaBHMX, KO-
MYHaNbHUX, NPUBATHMX 3aKNAAIB AN4 AOrNa4y 3a HenpauesaatHumu. Liewo
X CTaTTelo nepenbayveHo pi3HOro poay NeHcii, iHWi couianbHi BUNAATK Ta
fonomoru. Taka cniBnpaus NOBUMHHA MaTK MicLe Npu peanisauii KOHCTUTY-
LiiMHOrO NpaBa Ha AOCTATHIN XXUTTEBMI piBeHb (CT. 48 KoHcTuTyLii).

Cucmema 3axodie makoz2o pody 3abe3nevyyemoscs 0epHasor Uinum
Komnnekcom disinbHoCmi ii opearis. BepxosHa Pada wasixom 3ameepoieH-
HS 302A/IbHOOEPIABHUX NPOPAM EeKOHOMIYHO20, HAYK0B8O-MEXHIYHO20,
CouianbHO20, HaUiOHANbHO-KYIbMYpPHO20 PO38UMKY, OXOPOHU 008KINAS (.
6 cm. 85 KoHcmumyuii), npuliHamms 3aKoHi8 Npo 0CHOBU COUiANbHO20 3a-
Xxucmy, 3acadu pe2yno8aHHa npaui ma 3aliHamocmi, oceimu, Kynemypu U
0X0poHU 300p0o8s (n.6 cm. 92 KoHcmumyuii) 8U3Ha4ae 0isnbHICMb 0p2aHie
depxasHoi enadu. BidnosidHo 00 yux piweHs BepxosHoi Padu KabiHem
Minicmpig 3a6e3neyye ix sukoHaHHs (cm. 116 KoHcmumyuii) yepe3 cucme-
My nidnopsidkosaHux lomy MiHicmepcme ma gidomcme y 8i0nogioHocmi
00 ix 2any3esoi cneyianizauii,a Maxkox Ha pe2ioHanbHOMY pigHi Yepe3s Mic-
uesi depxwasHi aOMiHicmpauyii.

Mpama 0ia ocHoeHux npae i cao600 3yMoe/Iloe 3aKoHodasuys npuiima-
mu 3aKOHU HA pPO38UMOK KOHCMUmMYyUiliHuX nonoxeHs. PyHoameHmanvHi
NpUHYUNU 8Mpy4YaHHs y NnpueamHe Xumms Ha pieHi 3aKoHodascmea eu-
3Hayaomoscs KoHcmumyuieto. Taki npuHyunu empy4yaHHs 3ak1aoarmscs
uepes popmyny ,ecmaHos0eEMobca (nepedbayacmocs) 3akoHom” (cm. 29-
54 Koncmumyuii). Take popmyniosanHs € camooyesudHuM. OOHaK Hasimeo
npu 8iocymHocmi makozo 3aKoHY, BUKOHA8YA /1004 He enpasi 8ioMoes-
mu y 3acmocysaHHi 0CHO8HUX npas 6e3nocepedHb0 HA nidcmasi KOHCMU-
myuyiliHux nonoxeHs. Pazom 3 mum, KOHCMUmMyuiliHi npasa y couianbHiti,
eKOHOMIYHIll, KynbmypHili cgpepi He Maromb npsiMy 0ito, OCKiNbKU ix peai-
3ayis 6e3nocepedHbO 3as1exWUmb 8i0 CMaHy 3aKOHO0A84020 pe2y/IH08AHHS.

lpu po3ensadi cnpasu npo ninseu™?* KoHcmumyuitiHul Cyo YkpaiHu 0idi-
Wwo8 00 BUCHOBKY, U0 HOPMU COUIaIbLHO20 30KOHOOABCmaa, sKi 8CMaHos-

121 PiwenHa KCY N2 8-pn/99 Big 06.07.1999 p.
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JI0I0Mb NifbeuU 019 NPAyieHUKI8 0p2aHie 8HYMPIWHIX CNpas N0BUHHI HOCU-
mu KoHKpemHuli xapakmep. 3okpema, Cyoom 6y/10 3a3Ha4eHo, Wo 3a2a/1b-
Hul 3micm i 8idcunbHUl xapakmep yux HOpM He 00380/19€ 6e3nocepedHbo

ix sukopucmosysamu w000 negHUX NpasosiOHOCUH. Y npoueci peanizayii

0CHOBHO20 NPABA 3ACMOCOBYHMbCS HOPMU KOHKPEMHO020 3Micmy, w0 po3-
wuprme 4u 0bMexyroms cgepy 0ii 3a2a1bHUX HOPM, SIKi 800HOYAC 3a/1U-
Warmscs 8U3HAYANLHUMU OIS HOPM CNEUianbHUX YU BUHSIMKOBUX.

BaxxnuBicTb coLianbHO-NPaBOBOro 3aXMUCTy NOASra€ y QyHKLiOHYBaH-
Hi BIANOBIAHUX OPraHi3auiMHUX CTPYKTYp FPOMAASAHCbKOrO CyCniNbCTBa
i nepxaBu, AiANbHICTb SKMX MO rapaHTYBAaHHIO OCHOBHWMX MpaB i cBobos
30iACHIOETLCA 3a npouecyanbHumu npunucamm KoHctutyuii. Ik npaso-
BMIA IHCTUTYT MOTO Le PO3KPMBAKOTb AK “BCTAHOB/IEHMIA 3aKOHOM MOPSAA0K
3[iACHEHHS OPUANYHUX AiM, WO 3abe3neyyloTb MOHOBMEHHS COLianbHOI
CrMpaBea/IMBOCTI Ta MOPYLUIEHUX COLLiaNlbHMX NpaB i cBoBOA NOAMHM | Tpo-
MagsHMHA 122,

Taka no3uuis Ma€ HegoNiKM, OCKINBbKK 3MICT COLLiaIbHO-NPaBOBOro 3a-
XWUCTY 3BYXKYETbCA NWLLE rAapaHTYBaHHAM couianbHux npas. [Mo-nepuue, He
BPaxoBaHO, WO ifei couianbHOi Aep)KaBu LLIIKOM BiANOBIAAE opraHisaLin-
HO-npoueaypHe 3abe3neveHHs I iHWKX nNpaBe i ceobos. MNo-apyre, NOHOB-
JIEHHS CoLuianbHOI CNpaBeaIMBOCTI YW NOPYLLEHOrO0 OCHOBHOrO npaga Ta-
KOX He Y MOBHIN Mipi BiANOBIAAE 3MICTOBI NPUHLMNY 3B'A3aHOCTI AEPXKaBK
npaBamu i ceobogamum noauHm (cT. 3 KoHcTuTywii). Y 3akoHi NOBUHHO ByTH
3aK/IafAeHo MiHIMYM iHCTPYMEHTIB Mo ix peanizauii?. Mo cyTi came no3su-

122 TnyweHko .M. CounanbHo-NpaBoBas 3alumTa KOHCTUTYLIMOHHBIX NPaB 1 cBOBOA rpaxkaaH
(teopus u npaktuka). C. 37.

125 QueBuAHO, WO M. MMyLEHKO TakKUM YMHOM YACTKOBO BUPAKAE CTEPEOTUMU PALSAHCHKO-
ro NPaBOPO3YMiHHSA, 3riAHO 3 SIKMUM 33aKOHM MOBWMHHI BYynM AOMNOBHIOBATUCSA ,MiA3AKOHHUMMU
HOPMaTMBHO-NPaBOBUMM aKTaMu’, IKi pO3BMBAKOTb Ta KOHKPETU3YIOTb 3MICT 3aKOHIB i MiCTATb
T.3B.,,MeXaHi3M peanisauii 3akoHy". Taka AyMKa CynepeynTb MPUHLMNY BEPXOBEHCTBA Mpasa
Ta NpaBOBOi BM3Ha4YeHOCTi (be3neku).,MexaHi3M peanisaLii 3aKOHy” € He LLO iHLLe, 9K CyKyn-
HiCTb HOPM NpoLefyPHO-MPOLIECYaNbHOMO XapaKTepy, SKi NOBUHHI MicTUTUCS 6e3nocepenHbo
B 3aKOHi, iHaKLWe Le byAe feneryBaHHS 3aKOHOLABYMX NMOBHOBAXXEHb MapaMeHTOM BUKOHa-
BYii Bnaai. MpouenypHo-npoLecyanbHi 3acafM 3aKOHOAABCTBA BM3HaueHi y 4. 2 cT. 19 Kox-
ctuTywii YkpaiHu, sika 30608'93ye opraHu ny6nivyHoi BNagm AisTv ,ulle Ha NiacTaBi, B MeXax
NMOBHOBAXeHb Ta y cnocib, Wwo nependayeHi KoHCTUTYLLIE | 3akoHaMK YKpaiHuW'”.
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TUBHA AiSNbHICTb AepXKaBu WoA0 3a6e3neyeHHs OCHOBHMX NpaB NOBMHHA
BMXOAMTM HA MPOBiAHE MicLe.

L) OpeaHizauitiHo-npouedypHi npunucu KoHcmumyuii YkpaiHu BKa3sy-
l0Tb Ha OCHOBHI 3acobM nonepemXKeHHs NMOCAraHHS Ha OCHOBHI NpaBsa 3
60Ky nNy6niyHOi BNaam Ta NpuBaTHUX 0Ci62,

®eHomMeH KoHCmumyuiliHoi npaso3zdamHocmi @i3u4HuUX 0ci6 nposs-
JISEMbCS 8 MOMY, WO 2apaHmyomscs i 0itome 6e3nocepedHb0 SIK YUHHe
npaso minsku ocobucmi ma nonimuyHi npasa i ceo6odu. Y nimepamypit?*
uinKkomM 06rpyHmosaHo nioKpecaemMscs, Wo CouianbHi, eKOHOMIYHI, Ky/lb-
mypHi npaga ma npasa ‘mpems020 NOKOMIHHA" He 80/100iloMmb NPSAMOI0
HOPUOUYHO CUJTOK, A X peani3auis 3aaexums 8i0 COUianbHO20-eKOHOMIY-
HO20 po38UMKY KpaiHu, CoyiansHoi nonimuku 0epxasu, mobmo supaxa-
oMb CMyniHe peanizayii npuHYUNy couiansHoi depxasu. Takox cnid nio-
Kpecaumu, Wwo KOHCmumyuitiHa npasocybekmHicme @i3uyHux ocib 3ane-
UMb 8i0 M0O20, KUM 80HU 8UCMYNAOMb — 2pOMAOSTHUHOM, 2DOMAOSHUHOM
iHo3eMHoI Oepxasu, ocoboro 6e3 epomadsHcmea, bixeHueM 4u 0coboro,
Kill HA0aHO NoAIMUYHUL NPUMYJIOK.

TakMM YMHOM, 3aKOH NOBMHEH MICTUTU MiHIManbHWI Habip npoueaypHO-NpoLecyanbHUX
3aco6iB 3abe3neyeHHs Moro YMHHOCTI, OCKiNIbKM B NMPOTUBHOMY pasi BiH 6yae Habopom Mep-
TBUX HOPMOMONOXEHb. TaKMIA CTaH € CTAHOM 3aKOHOAABYOTO YNyLLEeHHs, TO6TO NPSAMUM Mopy-
weHHAM KoHcTuTyuii YkpaiHu, ocKinbku B ceHci Y. 2 cT. 19 KoHcTuTyLii Taki NUTaHHS MOXYTb
6yT1 BperynboBaHi napnaMeHTOM BUKIOUHO Y GOPMi aKTy BULLOT OPUAMYHOT CUIM — 3aKOHY.
124 ToHATTS NpMBATHOI 0COBM OXOMMOE AK i3UYHMUX Ta LOPUAMYHMX 0Ci6. Y KoHCTuTyLii
YKpaiHu BuainsoTbca npasa, cBoboamM Ta 060B93Ku NtoAMHM | rpoMaaaHuHa (Po3gin Il). OnHak
CUCTEMHUIA aHani3 nonoxeHb OCHOBHOrO 3aKOHY, JOKTPUHA Teopii NpaBa A03BONSE 3pobUTH
BMCHOBOK, LLIO OCHOBHi NpaBa i CB060AM TaKOX MOLUMPIOIOTLCS Ha HOPUANYHMX oCib. FOpuamny-
Ha ocoba sk opraHisaLiiiHa €LHICTb KONEKTUBY NtOAeN NpeLcTaBAsE iX CMifbHY BOMKO y Npa-
BOBIAHOCMHAX i 34aTHA Yepe3 YNOBHOBAXEHUX OCib (TOBTO Yepes iHCTUTYTY NpeLCTaBHULTBA)
30iCHIOBATM aKTW, CNPSAIMOBAHI Ha BUHMKHEHHS, 3MiHY YW MPUNMUHEHHS NPaBOBUX BiJHOCKUH.
KoHctutyuiiHuit Cyn YkpaiHu Bxe 3iTKHYBCS i3 GeHOMeHOM pUaNYHMX oCib i no cyTi nos's-
3aB peanisalil OCHOBHMX NpaB i cBOOOA i3 NpaBoO3AaTHICTIO Gi3nMYHMX OCib, aKi BXOAATb y
cKknag, ropuanyHoi ocobu. (Ous.: PiwwenHs KCY Big 09.02.1999 p. N2 1-pn/99). Xoua 3ragaHe
piweHHs KCY € HiK4eMHMM 3 TOUKM 30pYy OPUANYHOI [OTMATUKM, 3TiAHO 3 IKOK MOHSATTS «00-
cba», Lo BXMBAETbCA Y cTaTTi 58 KoHCTUTYLT, OXONNt0E K Qi3nUHMX, TaK i OpUANMYHMX OCi6.
125 Nye.: YupkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLIMOHHOE npaBo. C.302-303; Jleasx U.A. Co-
LManbHOe rocyaapcTBO M Npasa Yenoseka. CospemerHHas 3awuma npag Yenoseka. M., 1994. C. 27.
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[YyMaHiTapHi 3acagun KOHCTUTYLIMHOIO Nafy BUSBASAIOTLCS Y 3aKpinne-
Hi y KOHCTUTYLiT HaLiOHANbHIM, EKOHOMIYHIN, COLianbHilM, KYNbTypHIN i
€KOMOTiYHIN NoNITULL fepXaBu. 3B93aHICTb AePXKaBU OCHOBHUMM NpaBamMu
Yy KOHTEKCTi CcT. 3 OCHOBHOro 3aKOHy BM3Ha4a€e npaBoBi GOpMU AiSNbHO-
CTi NybniyHO-BNAAHMX Ta CYCMiNbHMX CTPYKTYp. Ha Hawy AymKy, came Ha
Wi METOA0NOriYHI OCHOBI HEODXiAHO PO3YMiTU KOHCTUTYLLIMHY CUCTEMY
OpraHi3auinHo-NpoLeaypHMX 3acaf KOHCTUTYLLIMHOTO Nagy YKpaiHU Y KOH-
TeKCTi OCHOBHMX MPUHLUMMIB NPaBoBOi Aepxasu (CT. 1), noBa3aHocTi aep-
»KaBM OCHOBHMMMU NpaBaMu i cBo6oAaMM (CT. 3), HEBMUEPMHOCTI Ta HEBIAYY-
XYBaHOCTI OCHOBHMWX NpaB i CBO6OA, TOLLO.

Y 8idnogioHocmi 00 koHcmumyuyitiHoi eapaHmii (cm. 22 OcHogHo2o 3a-
KOHY) npasa i ceo600u /II0OUHU | 2pOMAOSHUHA 3a0e3ne4YyrmsCcs HaNex-
HOM 0iifIbHICMIO 0p2aHi8 0epwasHoi 8nadu. 32i0Ho 3i cmammsamu 8, 55
KoHcmumyuii 3acH08aHO SKICHO HOBY cucmeMmy ix eapaHmill, IKa 8K/K-
yae 8 cebe Npaso Ha camo3axucm, Npaso Ha cydosull 3axucm, 0ig/bHICMb
OMOYOCMAHQ, IHWUX 0p2aHie OepiasHoI 81a0uU, NOKAUKAHUX 8xusamu 3a-
X00i8 00 nonepedeHHs Ma yCyHeHHs nopyuieHb nNpas, a Maxkox npaso
Ha 38epHEHHS 00 MIXHAPOOHUX IHCMUmMYyUit, PUCOUKYiS SKUX 8U3HAHA
YkpaiHoro.

3abe3ne4eHHs 0CHOBHUX Npas i ce0600 Mo#UIUBE 8 OP2aHi308aGHOMY 8
depiasy cycninbcmei. Ha cycninsHy Kopucme 0epxasu icHytome pi3Hi no-
2n1a0u; 32i0H0 nibepansHoi mpaduyii depwasa ys8nsemscs K HeobxioHe
3710, ab0 32i0HO emamucmcsKoi — depxasa NOKAUKAHA 8Mpy4amucs y 0co-
bucme yumms iHOugida 3 MeEMOK 3abe3neyeHHs CycnibHo20 NopsioKy, abo
32i0HO coyianbHoi — depxasa NOKAUKAHA NiKaAysamucs npo couianeHe 6/1a-
20N0/yYys | pezyisamu 3 Uieo Memoto couiansHi npoyecu. Pazom 3 mum
Oepasa ICHye 3a8x0u 019 KOHKpEMHOI 00UHU, a HE HABNAKU — [HAKuWie
ue 6yde mupanis. ToMy 3a80aHHAM 0epxasu € 3axucm 2i0HOCMi AOUHU: ii
€80600a camocmiliHo npuliMamu piteHHs i umu y 8idnogioHocmi 3 yumu
pieHHaMU, 00 muXx nip NOKU ue He 3a4inae npasa iHWux oed.

lpaea iHOusiOa nosuHHi Bymu 3axuuieHi 8i0 ceasinbHUX 0ili 81a0U He-
3a/1eHO 8i0 Moeo, 3a 32000k YU 6e3 3200u 2poMadsH us 8n1ada 30ilicH0-
emobcq. [lpasa i c60600U KOXHOI OKpemoi Il0OUHU 00HOYACHO S8/190MbCS
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i 8UNPABOAHHSIM 071 0epHasHOI 810U, | MEXAMU i BUKOHAHHS. Y akocmi
8UMO02, AKi 1OOUHA abo 2poMAdSIHUH MOXce npeds8uMuU 0p2aHam Oepxasu,
Ui 0OCHosHI npasa i c0600U, U0 HANEIAMb KOHHOMY, XMO 8CMYyNae y cmo-
CYHKU 3 0epxasHor 8n1adot, 00380s15€ 3bepeemu Ui Mexi*?. lpu ysomy
depxasa nokauKaHa dismu y 8ionogioHocmi 0o 3acad sepxogeHcmsa npa-
8a i cnpasednugocmi.

EDeKTUMBHICTb KOHCTUTYLIMHOrO MeXaHi3My 3axXMCTy OCHOBHWMX MpaB
3aNeXuTb Bif SKOCTI MOTOYHOMO 3aKOHOAABCTBA Y Ui chepi. HanexHe 3a-
KOHOZaBYe perynoBaHHS CTBOPKE CYKYMHICTb MpaBw/, HEOBXiAHMX Ans
30iMCHEHHS OCHOBHMX NpaB. Ockinbkn KoHCTUTYLiS AOpyYa€e 3aKOHOAAB-
L0 BM3HAYaTUM MOAENb MPABOBOr0 PEeryfnioBaHHA npoueayp peanizauii
OCHOBHMX NpaB, TOMY 3aKOH MOBMHEH 3abe3neynTn HeobXiAHY FHy4KiCTb
peryntoBaHHs$, ke 6 403B0ONMN0 NPOBOAUTH YPAAoBi eheKTUBHY COLLiaNbHY
NONITUKY.

CraH couianbHOi NONITUKKM ypsay TFapaHTYETbCA Yepe3 KOHTPOJbHiI
napnamMeHTCbKi npoueaypu Ta BiANOBIAHI NPe3nAeHTCbKI npouenypu, aKi
pO3rna4aTbCs K BAXKIMBI 3aCO0BM BTINEHHS COLianbHUX, EKOHOMIYHMX,
KY/IbTYPHUX MPaB Y NOTOYHIN AiINbHOCTI KOMMNETEHTHUX OPraHiB BNagu Ta
YCTaHOB, SKi HaAaloTb MyBAiYHI MOCNYrM CouianbHOro xapakTtepy. SK KOH-
CTUTYLiHMI opraH Bnagn KabiHeT MiHicTpiB NOBMHEH NPOCNiAKOBYBATU
NpaB0O3aCTOCOBYY MPAKTUKY MO BTINIEHHIO HOPM COLiaNbHOMO 33aKOHOAAB-
CTBa Ta nponoHyBaTu BepxoBHin Paai 34iicHeHHS 3axofiB No Moro yao-
CKOHaneHHwo. PasomM 3 TMM couianbHa NONITMKA AepXaBu MOBWHHA Bif-
NOBiAATU PEanbHOCTI Ta MiIPKYBaHHAM paLiOHaNbHOCTI WO6 He BUHMKANo
Hebe3nekn HagMipHMX couianbHMX 3060B%3aHb 3 BOKY OepxaBu, SK Le
Binbynocs y yacu Beimapcbkoi pecnybniku y HimeuunHi.

[ieBicTb Ta peanbHiCTb 3aXMCTy OCHOBHMX MpaB 3abe3neyyeTbcs He
TiNbKM MPABOOXOPOHHOK LiS/NbHICTIO fepKaBK, TOOTO 34iMCHEHHAM MoNi-
LLeMCbKOi PYHKLT, @ TAKOX LWASAXOM PaLliOHaNbHOIO X BUKOPUCTaHHS agpe-

126 3kwTaiH K. OcHoBHble Npasa M cBo6obl. [0 pOCCHIICKON KOHCTUTYLMM U EBponeickoii
KonseHuun Mocksa: NOTA BENE, 2004. C. 38.
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catamu. Lle nepenbayae Ha OCHOBI 3aKOHY NeBHy cBoOOAY pO3CyAy BUKO-
HaBYOi BNaAM Y MPOBEAEHHI COLiaNbHOI NONITUKM, CNPSIMOBAHOI Ha 3abes-
neyeHHs HeobXiAHOro piBHS NPAaBOBOrO Ta COLLiaIbHO-MPABOBOrO 3aXMCTY.
MNpwu cucTeMi NaHyBaHHA NPaga, Ai€BOro BTiIEHHS OCHOBHMX NpaB i cBo60S
dopMyeTbCA NEBHA IHPPACTPYKTYypa rPOMAASHCLKOrO CYCMiNbCTBa Ta NEBHI
CYCNiNbHI MNONITUYHI IHCTUTYTW.

Y BigNOBIAHOCTI A0 NPUHLMNY CONiAapU3MY YCi COLiaNbHI CNiNbHOTH
B YKpaiHi MOBMHHI CNPUSTH 3MiLHEHHIO FPOMAASAHCLKOI 3naroam B YKpaiHi.
Taki 3acagn KOHKPETU3YHOTHCA KOHCTUTYLIMHUM MPUHLMMIOM MONITUYHOI,
E€KOHOMIYHOI Ta igeonoriyHoi 6aratoMaHiTHocTi (cT. 15). MpaBamMu konek-
TUBIB BM3HAETHCS, 30KPEMA, MPABO KOHCOMIAALIT Ta pO3BUTKY YKPAiHCbKOI
Hawii, ii icTopMyHOi CBIAOMOCTI, TPAAMLIN | KyNbTypu, MPaBO PO3BUTKY eT-
HIYHOI, KyNbTYPHOT, MOBHOI Ta PeniriiHoi caMoBYTHOCTI BCiX KOPIHHMX Ha-
POAIB i HALiOHANBbHMUX MEHLWMH YKPaiHK, SKi rapaHTyTbCS AepXKaBot (CT.
11). YKpaiHCbKuiA HapoA MOBWMHEH CNPMATU 3aXMCTOBI CyBepeHITeTy i Te-
puTOpianbHOI LinicHocTi YkpaiHu, 3abe3neuyBaTy ii HauioHanbHy 6e3neky,
L0 TAaKOX PO3MNAAAETHCA 9K HAaMBaXAMBILWI dyHKLiT aepxasu (4.1 cT. 17).

Sk ocobnma dhopma 3axmCTy NpaB pPo3rMAAAETHCS NPABO HA CaMo3a-
XWUCT, cepef, 3acobiB SKOro MOXXHA BUAINUTU NpaBo nNeTuLii, ceoboay oben-
HaHb, Y4aCTb B YNPaB/iHHI AepXaBHUMK cnpaBamu. [1paBo Ha camo3axmuct
KOHKPETM30BaHO Y NOTOYHOMY 33aKOHOAABCTBI. Y LMBINbHOMY Mpasi 0co-
6a Moxe BiAMOBMTMCS Bif, BUKOHAHHSA 3000B93aHb Yy pasi HEAOTPUMAHHS
iHLOK CTOPOHOK YMOB LMBINbHOI Yroam, MOXe BperyntoBaTtu cnip, 3sep-
HYBLUMCb [0 TPETEMCbKOrO CyAy, BUMAratu Bif, CTOPOHU BUKOHAHHS YMOB
LMBINbHOI yroam Towo?. Y KpMMiHanbHOMY 3aKOHOAABCTBI 3acobamu ca-
MO3axMCTy BUCTYNaTb HEOOXiHA 060POHA i KpaltHA HeobXiAHICTb, 3aTpu-
MaHH$ MpaBOMOPYLUHMKA TOLLO.

KoHcTuTyuis YkpaiHu 3aknana wupoky cBoboay y BONEBUSBNEHHI
Cyb€eKTIB KOHCTUTYLLIMHO-NPaBOBMX BiAHOCKH. [TpaBoBuiA Nopsaok B Ykpa-
iHi 'PYHTYETbCS Ha 3acapax, BiANOBIAHO [0 SIKMX HIXTO He MoXe ByTu npum-
MyLUEHW pobuTK Te, WO He nepenbayeHo 3akoHoaaBCTBOM. OpraHu aep-
YKaBHOI Bf1agM Ta OpraHu MiCLeBOro caMoBpsAyBaHHS, iX Nocanosi ocobu

27 |uginbHe npaso. Y. . C. 202-203.
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3060B3aHi 4igTV NMLe Ha NiacTaBi, B Mexax Ta 'y cnocib, wo nepenbayeHi
KoHctuTyui€to Ta 3akoHamu Ykpainm (cT. 19).

e) 3acobu cy008020 8pe2y/1BAHHS COUIATIbHO-NONIMUYHUX CNOPIB I'PYH-
MYEMbCA HA QYHKUIOHYBAHHI HE30/IeMHOI asmopumemHoi cy006o0i enadu.

BupiweHHs TakuMx cnopiB Ha OCHOBI NMpaBa 3 AOAEPXKAHHSAM YCTaHOBMEHOI
3aKOHOM npoLecyanbHOi GOPMU BUPAXKAE CYTHICTb 3A4iMCHEHHS NPaBOCYA-
91?8, Cynosa Bnafa 34iMCHIOE “DYHKLLIHO coLianbHOMO KOHTPOJTHO NpK HasAB-
HOCTi KOH®NIKTY MiX OKpeMWMM YneHaMu CYCninbCTBa, MK HUMK Ta dep-
YaBOIO, WO BUHUKAE Y ByAb-sKil chepi JisNbHOCTI NIOAMHMU, IKa BPErynbo-
BaHa npaBoM”™?%, OpucaMKLiiHA AiSNbHICTb CyAiB Y KiHLEBOMY pe3ynbTaTi
CNpsIMOBaHA Ha 3abe3neyeHHs BEPXOBEHCTBA NpaBal*’, neMokpaTUyHoro
Nnapy, OCHOBHMX NpaB i cBoboa. Mipa rapaHTOBaHOCTI COLiaibHUX LiHHOC-
TeNn, 3aKpinaeHnxX y KOHCTUTYLT, NpU 34iMCHEHHI NPaBOCYAAs IPYHTYETHCS
Ha BMCOKOMY CTyMeHi cnevianisauii cynoBoi Bnaau.

MpUHUMNOBKMM € Te, WO Chewiani3oBaHi CyaoBi YCTAHOBU Yy LiNOMY
CKNafaTb CUCTEMY CYAOBOI Bnaau. 3acagu (YHKLIOHYBAHHS CymOBMX
YCTaHOB, 30KPeMa, Yepes 3[iACHEHHS KOHCTUTYLLIMHOMO Ta aAMIiHICTpaTuB-
HOro NpaBoCYAAs “HafalTb Cydy SKOCTi CaMOCTIMHOI AepyaBHOI Bnaau,
34aTHOI 6paTi yyacTb y peanisauii 4eMOKpaTUYHOT KOHLeNLi yCTpoto aep-
KaBM Ha OCHOBI NpuHUMNY nofiny Bnaa . 3rinHo npuHumMny cybeuaiap-
HOCTI Y AeMOKPaTUYHIN NPaBOBI AepXKaBi, B OCHOBHOMY, 3aXMUCT NPaB i
cBobof, ntoanHM 3abe3neyyeTbcs Yepes po3risag Cnpas CyAaMu 3arafibHoi
topucavkuii. Cyam 3aranbHoi lopucamKLii B YKpaiHi MOBMHHI 3aCTOCOBYBATH
nonoxeHHs KoOHCTUTYLi Sk HOpMUM NpaMoi Aiit*2, o rpyHTYETbCSA HA NONo-
XeHHsIx ctatelt 8 Ta 55 OcHOBHOro 3akoHy. JlMlue BUYEpnaHHa yCix 3acobiB

128 Toropinko B.®. (pen.) KoHctutyuiiiHe npaso Ykpainu. C. 574; b.A. CtpawyH (pen.) KoH-
cmumyuyuoHHoe (2ocydapcmeeHHoe) npago 3apybexHsix cmpaH. T. 2. - M.: BEK, 1995. C. 298;
YnpkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE NpaBo. C. 643-645.

129 YupkuH B.E. (pen.) CpaBHUTENBHOE KOHCTUTYLMOHHOE npaBo. C. 643,

130 pA. CTpawyH (pea.) KOHCTUTYUMOHHOE (roCyfapCTBEHHOE) MpaBo 3apybexHbIX CTpaH.
C.296.

31 YupkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaBo. C. 645.

132 Nue.: MoctaHoBa [neHymy BepxosHoro cyay YkpaiHu npo 3actocyBaHHs KoHcTuTywii
YkpaiHu npu 3aiicHeHHi npaBocyaas Big 1 nauctonapa 1996 N2 9. B: |.N. LLeBuyk (pen.) o-
cmaHosu [neHymy BepxosHozo Cydy YkpaiHu (1995-1998). Ipasosi no3uuii w000 po3znsdy cy-
0amu okpemux kamezopili yusinsHux cnpas. Kuis: OpiHkom IHTep, 1998.
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NMpaBOBOro 3aXMCTy B CUCTEMI LMX CyAiB AAE NiAcTaBM 0cobi 3BepTatncs fo
iHLIMX CyAOBMX YCTAHOB.

SIK cnewiani3oBaHWii KOHCTUTYLiHMIA opraH®®® KoHcTutyuinnuii Cyn
YKpaiHu BMCTynaE yHiBepcanbHUM iHCTUTYTOM nybniyHoi Bnagu no 3a-
6e3neveHHt0 OCHOBHOrO 3akoHy Yy (OpMi rapaHTyBaHHSA MOro BEPXOBEH-
CTBa Ta CTabiNbHOCTI, NPUHLMMY NOAINY BNa4, OCHOBHMX Npae i cBoboat**.
BupineHHs dyHKLIOHYBaHHS OKPeMOoro opraHy KOHCTUTYLIMHOI tCTULii
TiICHO NOBA3aHO 3 HeOOXiAHICTIO 3a6e3neYeHHs YMHHOCTI KOHCTUTYLIT SK
FONI0BHOMO AyKepena HauioHanbHoro npasa. OCHOBHE HABAHTAXeHHS npwu
30iWCHEHH] KOHCTUTYLLIMHOTO NMPaBOCYAAs MPUNALAE CAME HA BUPILLEHHS
Cnopi., NOBM3aHMX i3 3aXMCTOM CYTHICHOrO 3MiCTy OCHOBHMX MpaB i CBO-
604. ToMy KOHCTUTYLiiHA FOCTULLIS CNYXKWUTb OAHUM 3 IHCTPYMEHTIB 3aXMCTy
OCHOBHMX MpaB.

AOMiHICTpaTMBHA HOCTULISA, CreLiani3alia aKoi B oKkpeMy CyaoBy nig-
cucteMy B YKpaiHi CbOrofHi nuwe ohopMasieTbca®>, cnyxutb OCHOBHUM
3acoboM 3abesneyeHHs OCHOBHWMX MpaB i cBobof Bif aAMiHiCTpaTMBHOI
CBaBONi, Big, MOCAraHb aAMiHICTPAaTMBHUX OPraHiB Ha OCHOBHI NpaBa 4u
BiJ, HENPABWMABLHOIO iX 3aCTOCYBAHHS. AK cnewianizoBaHa cMcTeMa Cya0BUX
YCTAHOB, 3AIMiHICTpAaT1BHA HOCTULLIA [03BONSE 3abe3neunTn BiANOBIAHICTb
AAMIHICTPAaTUBHMX aKTIB (K iHAMBIAYaNbHUX, TaK i HOPMATUBHMX) CYTHIC-
HOMY 3MiCTOBi OCHOBHMX MpaB i cBoboa®.

Y BiANOBIAHOCTI 4O KOHCTUTYLIMHUX MONOXEHb 0COBI He Moxe ByTu
BiAMOBNEHO y npaBocyaai (cT. 55,124).Y uinomy cuctema cyaoBux 3acobis
BPEry/MoBaHHS COLLIaNbHO-NONITUYHUX CNOPIB CAYXUTb OAHWUM i3 HaMBaX-
JIMBILLMX €IEMEHTIB rapaHTyBaHHS KOHCTUTYLIMHOIO naay.

X) Cucmema HaUioHaALHOI 6e3neku € rapaHTieE QYHKLIOHYBaHHS no-
NITUYHMX, NYONIYHO-BNAAHMX, CYCNiNbHUX CTPYKTYP B YKpaiHi, HeobXigHo

33 Toropinko B.®. (pea.) KoHctuTyuitHe npaso Ykpainu. Kuis, 1999. C. 557.

34 YupkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaso. C. 163-167.

135 3rigHo 3 n. 5, 6 Po3giny VII MpukiHueBux i nepexifHux nonoxexb Kogekcy aaMiHictpa-
TUBHOTO cynounHcTBa Ykpainn (KAC) L0 CTBOpPEHHS! OKPYXHWMX aAMiHICTpaTUBHUX CYAIB iX
dyHKLIT 34iMCHIOTb MicLEBI 3aranbHi CyaM Ta rocnoaapcbki Cyau y nopaaky, BU3HaYeHMX
umm KonekcoM. Kodekc admiHicmpamusHozo cydoqyuHcmaa Ykpainu. Kuis, 2005.

136 Apep'aHoB A.b. 3abe3neyeHHs NpaB NtoaMHK B chepi BUKOHaBYOI Braaw. [pasosa depwa-
8a: WOpPIYHUK Hayk. npaub. 1999.Bun. 9. C. 16-20.
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YMOBOW 419 PYHKLIOHYBAHHSA BiNbHOrO [AEMOKpPATUUYHOro nagy, 3abesne-
YeHHS OCHOBHMX MpaB i cBo6oA. HanexHe dyHKLiOHYBaHHS CUCTEMU Ha-
LioHanbHoi 6e3nekn KoHcTuTyuia YKpaiHM BiIHOCUTb 40 HaMBAXAMUBILLMX
3aBAaHb LlepXaBW, A TAKOX BM3HAYaE ii 3abe3neyeHHs 9K cnpaBy BCbOro
Hapogay Ykpainu (cT. 17). HauioHanbHa 6e3neka YkpaiHu — ue CTaH KpaiHu,
3a FKOro CMCTeMa [EePXKAaBHO-MPABOBMUX i CYCMiNbHWUX rapaHTii 3abesne-
YY€E OCHOBHI KOHCTUTYLiMHI LiHHOCTI, 36anaHCOBaHWIA PO3BUTOK CYCNiflb-
CTBA, HAaCENEeHHS KPaiHW BiA, MOXIMBMX BHYTPILIHIX Ta 30BHILLHIX 3arpo3
y BiANOBIAHOCTI A0 3arafibHOBM3HAHMX NPUHLMMIB | HOPM MiXXHAPOAHOrO
npasa, KOHCTUTYLIT Ta 3aKOHIB YKpaiHu.

OcHosHUMU UiHHocmamu KoHcmumyuis YkpaiHu 8U3HaE: 0CHOBHI npa-
8a i cgobodu (cm. 3), pecnybnikaHceKy ¢opmy npasniHHs (4. 1 cm. 5), 0ep-
HasHUll cysepeHimem, mepumopianeHy UisicHICMes | HEOOMOPKAHHICMb
Ykpainu (cm. 2), 6anaHc po38umky yKpaiHCbKOi Hauii ma KopiHHUX Hapoois
| HAUIOHANbHUX MeHWUH (cm. 11), 3emat0 ma npupodHi pecypcu YkpaiHu
(cm. 13, 14), exonoziyHy 6e3neky ma noQonaHHS HAC/TIOKI8 YHOPHOOUMLCLKOI
kamacmpogu (cm. 16), HauioHanbHi iHmepecu ma 6e3neky (cm. 18) mowo.
lapaHmysaHHs makux uiHHocmeli 6e3nocepedHso 30ilicHrembca lpe3su-
0eHmoM YKpaiHu Yepe3 iHCmMumym 80€HH020 ab0 Had3suyaliHo20 cma-
HY, BepxosHow Padoro YkpaiHu, Padow HauioHansHoi 6e3neku i 060poHu
YKpaiHu, 80EHHUMU op2aHi3auii Oepasu, a makox aoMiHicmpauyiero ma
opaaHamu npagocydos’®.

4. Cmpykmypa 36’93Kie Mix 2apaHmamu KoHcmumyuiiiHo2o nady emi-
JI0EMbCSA Yepe3 HaJledHy npasosy npouedypy, aka 6a3yeTbCs Ha NpUHLMNAX
BEPXOBEHCTBA NpaBa, AMCNO3UTUBHOCTI, CybcuaiapHOCTI Ta NiagBiaoMYOCTi.
CKNagHiCTb LbOrO KOMMOHEHTY CUCTEMM FApPaHTIB KOHCTUTYLIMHOIO nagy
obyMoBneHa MoOro npouecyanbHUM xapaktepoM. Cuctema HOpUAUYHUX
npoueayp, 3akpinneHa KoHcTUTyui€ YKpaiHK, CNYXUTb iHCTPYMEHTapieM
3abe3neyeHHs €OHOCTI KOHCTUTYLIMHOI MaTepii y AiSNbHOCTI y4acHUKIB
KOHCTUTYLIMHO-NPaBOBMUX BIAHOCUH.

37 Moropinko B.®. (pea.) KoHcTuTyuilHe npaBo Ykpainu. 2-re goonp. Bua. C. 684-688.
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B 0oCHOBi KOHCTUTYLIMHO-NPaBOBUX BiAHOCUH NEXWUTb BCTAHOB/IEHHS
NiACTaB Ta MeX AiSNbHOCTI iX YYACHUKIB 3riAHO NPUHYUNY 8EPX0BEHCMBA
npasa. lNpasoBa popma ix [iSNbHOCTI € OCHOBOK PEXMMY KOHCTUTYLLIMHOI
3aKOHHOCTI. [IpuHyun ducno3umusHocmi**® AisnbHOCTI rapaHTiB BUpAXaE
cB0OOAY Y BUKOPUCTAHHI HAaNeXHoro iM cyGeKTMBHOMO nybaivyHoro npaea 3
MEeTOH BMPILLEHHS NMUTaHb NPaBa, SKUI LOMOBHKETLCS NPUHLMNAMK 3Ma-
rasbHOCTI Ta PiBHOMPABHOCTI CTOPiH Y OPUAUYHUX NpoLeaypax.

3abe3neyeHicTb ePekTUBHMMM 33ac06aMu MPABOBOro 3axUCTy 06y-
MOBJ/IEHA Hacamnepen npouecyansHow @GopMoK X 3AiNCHeHHSs. JoTpu-
MaHHS BUMOT MnpoLiecyanbHoi GOpMM, HaNEXHUX NpoLecyanbHUX CTPOKIB
NpaBOBOro 3aXMCTY, HEAOMYLLEHHS 3/T0BXXMBAHHS MPAaBOM TaKOX € BaX/IU-
BMMW eNleMeHTaMM HanexHoi npaBoBoi npouenypu. B ymoBax npasoBoi
[lepkaBu BiacTyn Big NpaBoBoi GopMM AisnbHOCTI 3 60Ky CyOEKTIB NpaBa
€ MOPYLWEHHSM KOHCTUTYLiMHOrO nagy. ToMy cuctemMa UMX BIAHOCUH Xa-
PaKTEPU3YETHCS SIK BIAHOCUHM MK MOPYLIHWMKOM KOHCTUTYLLIMHOrO nagy Ta
MOro rapaHTamu.

Y 3MicT HanewHoi npasogoi npouedypu BX0AATb HACTYMHI BUMOTW:
NPUAHATTS BNAAHMX PilleHb BiAKPWUTO WASXOM Ny6niyHOro obroBopeHHs
iX NpOeKTiB, AOBEAEHHS A0 BilOMA HACENEHHS Y BCTAHOB/IEHOMY 3aKOHOM
NOpAAKY 3MICTy pilleHb OpraHiB BNaAu, 3a/y4eHHs 3aiHTepecoBaHUX ocib
Npu yxBaneHHi BNACHWUX pilleHb, 3abe3nevyeHHs MpaBa Ha OCKAPXKEHHS
BNagHuX piweHb. CYyTTEBUM eNeMeHTOM HanexHOoi NMpaBoBOi npouenypu
Takox € 3abe3nevyeHicTb CyOEKTIB KOHCTUTYLIMHO-NPAaBOBMX BiLHOCUH
npouecyanbHuMu 3acobamu BnamBy'*®. Ha nepxasi nexxuTb 060BM30K 3a-
6e3neynTn edekTUBHI 3acOOM NPaBOBOro 3aXMUCTy OCHOBHWUX MpaB., a Npu-
BaTHi 0COOM BONOAIHOTH CYOEKTUBHUM MPABOM 3aXMUCTY.

CucreMa umx BiAHOCKMH BMPAXAETbCS Yepes npuHLmMn cybcuaiapHocTi.
CybcupiapHicTb po3yMitoTb y NPMBATHOMY MpPaBi K AOMOBHIOBAHICTb, KA
BTI/JIOETLCS “Yepe3s 3aCTOCYBaHHSI HOPM i3 CYMiXHMX ranyseit npasa abo
NPaBOBUX KOMMEKCIB”, KOIM MUTAHHA NpaBa He MoXxe ByTu BUPILLEHO Ha

138 Nue.: WUnwkiH B. AMCNO3UTUBHICTb — NpUHLMI CyAouMHCTBA. MpaBo Ykpainu. 1999. N2 6.
C.10-16.

3% Toropinko B.®. (pea.) KoHctuTyuiitHe npaBo Ykpainu. 2-e sua. C. 154-155; A. 3aeub. KoH-
CTUTYLiIMHO-NPaBOBi 0OMEXEHHS LepXaBu i KOHTPONto Hag Bnagot. C. 24-27.
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6a3i BignoBigHoi ranysi npasal®. Y ny6niyHux ranyssax uei npuHUMN pos-
KpUBAETbCS Yepe3 (YHKLIOHYBaHHS Pi3HMX piBHiB nybniunux Bnag (‘no-
BEpXiB”), pO3NOAIN NOBHOBAXEHb MiX HUMWU B NPOLLEC MPUNHATTS pilleHb,
ix B3aeMogii Ta cniBnpaui i uboMy acnekTilt. OTxe, i3 TOUKM 30py KOHCTU-
TyUiMHOrO NpaBa HanbinbL JOLiNbHO XapaKTepu3yBaTi NpUHLMN cybcuai-
APHOCTI i3 MPMHUMMNOM MiABIAOMYOCTI.

YiTke po3MexKyBaHHS MOBHOBaXEHb MiX OpraHamu nybniyHoi Bna-
[V, WO CNYXWUTb OCHOBOK MPUNHATTS KOMMETEHTHUX pilleHb NPaBOBOro
XapaKTepy, AOMOBHIETbCA 0COBAMBMM MEXAHI3MOM iX BUPIiLIEHHS, SKLLO
KOMMETEHL,iS NMEeBHOro BiOMCTBA HE O03BOASE iX BUPILIMTU HANEXKHUM
UMHOM, Yepe3 (YHKLIOHYBAHHSA iHWMX CTPYKTYp. “CaMe TyT HeobXiAHO He
TiNbKW YiTKE PO3MEXYBAHHS MOBHOBAXEHb, afe M BUKOPUCTAHHS, AOMNOB-
HEHHS HOPM OAHIEl CTOPOHM HOPMaMM iHWOI CTOPOHM, 0COBAUBO TOAI,
KOMW BiAMOBIAHI BiLHOCMHM 3a/MMLWIAIOTLCS HE BPEry/iboBaHi npaBomM™42,
Tomy nigBiAOMYICTb BUCTYNAE GOPMOIO NpoLeaypu NPURHATTS NPaBOBMX
pilleHb, a CybcuAaiapHiCTb — iX 3MiCTOM, IKa 0OYMOBIIOE HASBHICTb CUCTEMM
edeKTMBHMX 3ac0biB NPaBOBOro 3aXMCTY.

OTxe, HanexHa nNpaBoBa npoLenypa 0byMoBieHa NO3UTUBHO Aisib-
HICTIO YCiX YY4aCHMKIB KOHCTUTYLIMHO-NPaBOBMX BiAHOCKH. o cyTi MoBa
noe Nnpo 060B930K AepPXKaBM 3aXMULLATH LLIHHOCTI, BU3HAYEHi KOHCTUTYLLIED,
Ta Npo CybEKTMBHE NPABO OCib HA 3aXMCT, 3aCOOM IKOro NOBMHHI ByTH Bpe-
ryNbOBaHi 3aKOHOAABCTBOM.

5. Cepen, @yHKuili cucmemu 2apaHmie KoHcmumyu,iliHo20 1ady Hacam-
nepen MOXHa BUAINUTM CaMOOPraHi3aLiito, CaMOPO3BMTOK Ta BMIMB Ha 30-
BHILUHE CEpenoBULLE.

CamoopaaHizayis CUCTEMMU rapaHTiB KOHCTUTYLLIMHOMO Nafy BUCTYMAE
dopMoto nobyaoBM ix CTPYKTYPHUX BiLHOCUH, CNpSIMOBaHMX Ha 3abe3ne-
YEHHS LiIHHOCTEN, YTBEPAXKEHNX KOHCTUTYL €. CTPYKTYpHI 3B'93KM BCepe-
OVHI TakoT CMCTEMM BM3HAYaKTb Hacamnepen KOHCTPYKTUBHI MeXaHi3Mu
B3aeMofii Ta cnisnpaui. CaMoopraHisauis CMCTeMU rapaHTiB KOHCTUTYLiR-
Horo nagy 6yaytoTbCs Ha rOPU30HTANbHUX Ta BEPTUKANbHWUX BiAHOCUHAX.

140 TonopHuH B.H. EBponeiickoe npaBo: yue6HuK. Mocksa, 1999. C. 58-59.
1 Tam xe. C. 59.
142 Tam xe. C. 60.
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[Op130HTaNbHI BIAHOCMHM FapaHTIB BMPAXatoTb MONITUYHE CNPAMYBAHHS
iX pisnbHOCTI (MoAin Bnag, CyBepeHiTeT Hapoay Ta AepyKaBHICTb, yCTaHOBYA
M opraHisauiiHo-npaBoBa ¢GopMa Bnaau Towo). BeptukanbHi BiAHOCUHM
BiZlirpatoTb BaX/IMBY PO/b B YNpPaBAiHHI NyBAiYHUMM CnpaBaMu, SBNAKOTLCS
BTiNeHHAM Ta GOopMOto peanisavii npaBa Ha CaMOyNpaB/iHHA TepuTopianb-
HUX rpoMag.

Min camopezynayiero CUCTEMU FapaHTiB KOHCTUTYLLIMHOTO Nafy MOXHA
PO3YMITU KOHCTUTYLiIMHY NONITUKY, IKa 3AIMCHIOETLCA B paMKax npoueayp
6e3nocepeaHbOi Ta NpeACcTaBHULBKOI 4EeMOKPaTIi, Yepe3 CUCTEMY CTPUMY-
BaHb i NPOTMBAT, @ TAKOX KOHCTUTYLIMHY IOCTULIO. 3 NONITUYHOI TOUKM 30pYy
TYT HEOOXigHO pOo3rnsahaTv Pi3HOro poay couianbHi KOHONIKTU. 3 topu-
[AMYHOT TOUYKM 30pY — SIK CYNEpeyHiCTb MiXK NPaBOBMMKU HOpMaMK (KONi3it0
NpaBOBMX HOPM), GKi NiANAraloTb BUPILLEHHIO 32 AOMNOMOro A0CYA0BUX
npoueayp BperynioBaHHS, a TaKOX Yepes 34iMCHEHHS CyL0BOr0 KOHTPOO
NpaBOBUX HOPM Ha NpeaMeT iX HecynepeyHoCTi KOHCTUTYLI.

LLi BigHOCHHM pO3rNSAAI0Tb LWe B KOHTEKCTI OPUANYHOI KOHDNIKTONO-
rii, AKy po3yMitoTb IK MOAOMAHHS CynepevyHOCTeN Mixk BOMA abo KinbkoMa
NpaBOBMMW HOPMaMM, WO BiAHOCATLCS [O OAHOrO i TOro X npeamerat®,
OpHak Le He KOHONIKT, a Konisia npaBoBmx HOpM. [louinbHile po3rngaatm
IOPUANYHY KOHDNIKTONOTIH0, WO BUBYAE EHOMEHUN HA MeXi CoLianbHMX Ta
NpaBOBMX BiAHOCUH. TOMY BUPILLEHHS COLiaNbHMX KOHMNIKTIB NPaBOBUMM
3ac06aMM BUPAXKAE KOHCTUTYLLIMHY NMONITUKY,

KoHcTuTyuitHa nonituka TakoxX Mae besnocepenHint ensiue HA 30-
BHIWHE cepedosuuye, TOBTO CaMoperynauis CUCTEMU FApaHTIB BU3HAYAE
OCHOBHI HAaNPSIMKX AMHAMIYHOMO BNAMBY Ha COLiaNbHi, EKOHOMIYHI, Noni-
TUYHI, i0€0N0riYHI BIiAHOCMHU Y CYCNinbCTBI. 32 GOPMOI0 Takuii BNANB BU-

45 B.H.KyppsBues (pea.) lOpuanueckas koHpavkTonorus. Mockea: MM PAH, 1995. C. 14.
144 TakMM YMHOM, TPABOBE HAYano HABYBAE MOLIMPEHHS Ha NONITUYHE Y KOHCTUTYLLIMHO-Npa-
BOBMX BigHOCKMHaX. [TO3UTUBHA AiSNbHICTb Y4ACHUKIB KOHCTUTYLLIMHO-NPaBOBMX BIAHOCMH NO
BMpILLEHHIO KONi3ili NPaBOBUX HOPM BUTICHSIE CMNOBI 3acobu, TO6TO He NpaBoBi 3acobu. Tomy
He € KOHCTPYKTMBHOI LyMKa, L0 3aC06M NMpaBOBOro 3axMCTy (BiAMiHa aKTiB, iX OCNOPHOBAHHS,
BM3HAHHS HEAIMCHUMM TOLLO 3 METOK rapMOHi3aLii NpaBOBMX aKTiB) MAE XapakTep KOPCTKUX
npaBoBux 3acobis BperynioBaHHa (FOpuanyeckas koHdnuktonorus. C.251). Boanum 6yae ix
PO3YMiHHS K KOHCTUTYLLIHO-MPaBOBOro Copy, B IKOMY BUPILIYETbCS NMUTAHHS: WO € NpaBo,
a WO € He Npaso.
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PaXaETbCA Yepes ‘AMHAMIYHI” 3MiHKM KOHCTUTYLIT. ABo HaBiTb y pedopmy-
BaHHI KOHCTUTYUiMHOT MaTepii. DakTopaMuM LbOro C/yXXaTb BUCOKMIA CTY-
NiHb BOMOAIHHA 3ac06aMM NPaBOBOro 3aXMCTy OCHOBHMX Mpas i cBobos,
3aCTOCYBAHHSA KOHCTUTYLLIMHUX HOPM Y CyA0BIM NpakTMLi (L0 BNIMBAE Ha
3aKOHOAABLS).

[apaHTV KOHCTUTYLIMHOMO Naay TaKOX BM3HAYalOTb CTaH CaMOifeHTU-
dikauii YkpaiHCbKOT AepXXaBu Ha MiXKHApOAHiM apeHi. PO3BUTOK yKpaiH-
CbKOrO CYCMiNIbCTBA B paMKax CBITOBOro LUMBINi3aLinHOro npowecy nepea-
6ayae baratomMaHiTHICTb HOpM iHTerpauii y ceiToBe cnisToBapucteo. Came
TYT pOJib FNABU LEPXKABM, YPALY, NApNAMEHTY, KOHCTUTYLIMHOI OCTMLIT Ta
nnebicuntapHux Gopm AemMoKpaTii Mae Haf3BUYaKHy Bary. Taki BiGHOCUHM
MatoTb CKNIAAHMI CUCTEMHUIA XapaKTep, afie BOHU MONAralTb Y BUSHAYEHHI
¢dopM perioHanbHOro cniBpobiTHULTBA YKpaiHn!* Ta BUMPOGNEHHI YiTKOi
CTpaTeriyHol NONITUKM Yy CBITOBIM CNiNbHOTI. IHTErpauis Ykpainu y €Bpo-
NencbKi TPaHCHaLiOHaNbHI CTPYKTYpU YCKNAAHEHA pSAOM UMHHMKIB, Ki
HOCSTb KOHLeNTyaNbHUI XapakTep!#e, i MaloTb 3MiCTOBHE HaBaHTAXEHHS
K MapagurMm po3BUTKY YKPAiHCbKOro CyCninbCTBa Ta YTBEPOXKEHHS Aep-
YaBHOCTI.

BxomxeHHs YKpaiHu y €BponencbKi TPaHCHALIOHaNbHI CTPYKTypw
YCKNAAHIETHCA TUM, WO B YKpaiHi He peanizoBaHO Yy MOBHIN Mipi NpuH-
UMMy BepxOoBeHCTBa (MaHyBaHHS) MpaBa, rpOMAaAsSHCbKe CYCninbCTBO He
BMCTYNAE Yy NOBHI/ Mipi CAMOOpPraHi30BaHMM, BOHO 3HAXOAWUTLCA Ha CTaaii
[MHAMIYHOro po3BMTKY. |Aes 3ax1cTy 0OCHOBHMX Npae i cBobopg, (iHAnBioy-
aniam) MOKM WO MiAMIHIETCS KONEKTUBI3MOM (He COoniaapu3MoM, KUK
nepenbayae NoNiTMYHY AMCKYCiO Ta KOHCEHCYC). Taki umBini3auinHi 3acagu
XapaKTepHi caMe A/ EBPONENCHKOro cnisToBapucTeal®.

145 YkpaiHa 2000 i gani: reononiTMYHi NpioputeTH Ta cueHapii po3suTky. Kuis: HIC, 1999.
C. 47-140.

146 Tam camo. C. 64-69.

47 Nlm.: XaHTuHrToH C.IN. 3anag yHWKaneH, Ho He yHUBepCaneH. Muposas 3KOHOMUKA U Mex-
OyHapoOoHsle omHoweHus. 1997.N27. C. 85-87.
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1.4.TpaBOBMUIT 3aXMCT KOHCTUTYLLIT Ta KOHCTUTYLLIMHA HOCTULLIA

KoHctutyuia notpebye 0cob6MBOro MexaHiaMy 3axXmCTy K OCHOBHMIA
33KOH, METOK KO0 MOBMHHO CTAaTVW AOTPUMAHHS ii MNONOXEHDb yCiMa 3a-
iHTepecoBaHMMM CyBEKTaMU KOHCTUTYLiAHOIO npasa. Ak npaeuno, y ni-
TepaTypi AaHy npobnemy po3rnsaaroTb Y KOHTEKCTI MPaBOBOi OXOPOHM
KOHCTUTYLi1*“8. MpunBepTae yBary LeTanbHWIA aHani3 npobnemu npaBoBoi
OXO0POHM KOHCTUTYLIi y npausx M. Creutoka*® Ta M. Tecnenko*°. IN. Creutok
BM3HAYaE NpaBOBY OXOPOHY KOHCTUTYLLiKO Yepe3 Npu3My KOMMIEKCHOro Ta
CMUCTEMHOTO NiAXOAIB K CUCTEMY “MONITUKO-NPABOBMX 3aX0AiB Ta OPUAUY-
HMX 3acobiB, 33 LONOMOrOH SKMX 3abe3neyvyeTbCs HE3MIHHICTb CTAHOBULLA
KoHctutyuii sk OCHOBHOMO 3aKOHY AEPXaBW... WO MAE BULLY HOPUANYHY
cuny Ta NiABULLEHMI CTYNiHb CTabiNbHOCTI, @ TAKOX HaNeXHe BUMKOHAHHS
KOHCTUTYLLIHUX HOPM Ta JOTPUMAHHS KOHCTUTYLLIMHOI 3aKOHHOCTI"*L, Po-
CiMcbkuM BYeHMIM A. BENKiH BM3HA4YaE MpaBOBY OXOPOHY 32 TpbOMa Ha-
NpsAMKaMu: NpUMNUHAY0-MoandiKaLiiHOMY, TOBTO nepernsg, KOHCTUTYLT;
HOPMaTMBHO-3aCTOCYBa/IbHOMY — SIK 3[iMCHEHHS KOHCTUTYLLIMHOTO KOHTpP-
O/110; KOHLENTYanbHO-NEFTUMHOMY — SIK 3aXMUCT KOHCTUTYLIMHOro naay, B
MeXax SIKOro KOHCTUTYLiHa OXOPOHa NepeTBOPIOETHCS B OXOPOHY MEBHUX
YSIBNEHb NPO KOHCTUTYLIAHICTb, MPUYOMY LI HanNpsMOK iCHYE Y nepexia-
HUWIt nepiof po3BUTKY AepxKaBu®®2, AHani3 npuBeaeHUX AyMOK CBiAUYUTb, O
6inblWicTb BYEHUX 3BOAMTL MpobaeMy NPaBOBOi OXOPOHWM KOHCTUTYLi A0
30iNCHEHHS KOHCTUTYLLIMHOTO KOHTPONHO.

SKwWwo po3rnagatv npobnemy 3abe3neyeHHs KOHCTUTYLIMHOMO nagy sk
yCTaneHoi CMCTEMU MPABOBIAHOCKH, SIKi BUHUKAOTb 3 NMPUBOAY BU3HAHUX

148 Xabpuesa T.4. MpaBoBas oxpaHa KOHCTUTYUMU. KazaHb, 1995; B.B. Jlazapes (pea.) KoH-
CTUTYLMOHHE npaBo. Mockea, 1999. C. 531-535; Creutok [. NpaBoBa oxopoHa KoHctutywii
YKpaiHu (00 NUTaHHS CTaHOBNEHHS KOHCTUTYLIMHO-NpaBoBOi Moaeni). Administracja publiczna
u progu XXI wieku. Przemysl, 2000. S. 527; EHrubapsiH PB., TaneBocsiH 3.B. KOHCTUTYUMOHHOE
npaso. Mockga, 2002. C. 65-72;

149 Crewtok 1. OcHOBM Teopii KOHCTUTYLLIT Ta KOHCTUTYLiOHani3My. YacTuHa nepua: MocibHuK
onsa crynenTis. JlbgiB: Actponsbis, 2003. C. 201-203.

150 M. TecneHko. 3HayeHHs CyCninbCTBA y NpaBoBiii oxopoHi KoHctuTyuii. [lpago YkpaiHu.
2004.N2 12.C.91-94.

11 Tam camo. C. 204.

152 BenkuH A.A. Tpy HanpaeneHus NpaBoBoOM oxpaHbl KOHCTUTYLMK. CaHkT-MeTepbypr, 1995. C.9.
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y CycninbcTBi PyHAAMEHTANbHUX LiIHHOCTEN (OCHOBHI NMpaBa, AeMOKpaTis,
HanexHe QYHKLiOHYBaHHA nybnivyHoi Bnagu), GopM MOro rapaHTyBaHHS
(ycTaHOBNEHHS, peani3auisi Ta 0XOPOHA), NMPUPOAM CTPYKTYPHUX 3BA3KiB
Yy CUCTEMi FapaHTiB KOHCTUTYLIMHOrO nagy (NpaBO 3aXMCTy Ta HaNexHa
npaBoBa Npouenypa), CKopile cfif, roBOpUTH HE NMPO TEPMiH ‘NpaBoBa
OXOpPOHa KOHCTUTYLIT". Y KOHTEKCTi MpobaemMmn KOHCTUTYLIAHOMO nafy Len
TEPMIH HE OXOM/KE BCi aCnekTU AiNbHOCTI YYAaCHUKIB KOHCTUTYLiMHMX
NpaBOBiAHOCUH, CNPAMOBAHMX HA BCTAHOB/IEHHS (BM3HAHHS), peanisauii Ta
OXOPOHU YHAAMEHTANbHUX LiHHOCTEN, AKi NeXKaTb B OCHOBI KOHCTUTYLII,
BMpPaXxatoun cneumndiky npaBoBOi TpaaMLii HaLioHanbHOI NMPaBOBOI CUC-
TEMU (30KpeMa, KOHTUHYITET, KOHCTUTYLLIMHICTb, BEPXOBEHCTBO OCHOBHMX
npas i cBoboa, AeMoKpaTis, napnaMeHTapusM Towwo). ToMy npaBoMipHile
roBOPUTU NPO TEPMIH “MPABOBMIA 3aXMCT KOHCTUTYLIT, akuii nepenbayae
couiaNnbHy aKTUBHICTb YYACHMKIB KOHCTUTYLLIMHUX NPaBOBIAHOCKH 3 Npu-
BOAY 3abe3neyeHHs YUHHOCTI KOHCTUTYLLIT, 30epexXeHHs Ta NPUMHOXEHHS
CNiNbHOT NPaBOBOI CNAALWMHM, 30KPEMA CMAALMHM KOHCTUTYLLIOHANI3MY.

Ha ocHOBI LbOro MOXHa AaTV Take BM3HAYEHHS TepMiHa “MpaBoBUiA
3aXUCT KOHCTUTYLI". [pasosuli 3axucm KoHcmumyuii - ye opaaisauis ma
0isiNIbHiCMb y4acHUKie KOHCmMumyuyiliHux npasosioHOCUH, KA 8MiNDEMbCA
y cucmemi npasosux 3acobie ma cnocobie 3a6e3neyeHHs HenopywHocmi
npaeoeux uiHHocmel, IKi CMAHO8ASIMb CYMHICHUU 3Micm KoHcmumyuii
(KoHcmumyyioHaniamy) ma 3a6e3neyylomscs KOHCMUMYUiliHUM 3aXUCmMoM.
Y BYy3bKOMY PO3YyMiHHI NPAaBOBUI 3aXUCT KOHCTUTYLLi NPOSIBNSETLCA B Op-
raHisauii Ta [iSnbHOCTI KOHCTUTYLIMHOT HOCTULIT 3 MPUBOAY BMPILLEHHS
KOHCTWUTYLiIHO-NPaBOBMUX CMOPIB 33 3BEPHEHHAM YNOBHOBAXEHMX 0Cib 3
MeTol 3abe3neyeHHs iHTepnpeTauii (T1ymaveHHs) Ta BepxoBeHcTBa Oc-
HOBHOTO 3aKOHY LUNSIXOM 34iMCHEHHS NepeBipKK MPaBOBMX aKTiB Ha Npea-
MET iX KOHCTUTYLIMHOCTI.

CncremMa NpaBoOBOro 3axMCTy NOAAra€e B TOMY, WO ii SA4POM € OpraHisa-
Lig Ta LiSNbHICTb KOHCTUTYLIMHOT OCTULIT, OCKINbKKM Byab-aKa Aig UM npa-
BOBMM aKT YYaCHMKA KOHCTUTYLIMHUX NPaBOBiIAHOCUH MOXe CTaTu npea-
METOM pOo3rnaay y LMX opraHax Biaau.

Y Hayui KOHCTUTYLIMHOro npaBa B SIKOCTi NPaBOBMX 3acobiB 3axuUcTy
OCHOBHOTO 3aKOHY BUAINAOTL: @) 0COOMBUIA NOPSAOK BHECEHHS 3MiH [0
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KOHCTUTYLT; 6) BiANOBIAANbHICTb BMLLMX NOCALOBMX OCIO 33 MOpPYLWEHHS
KOHCTUTYLiT Ta B) 34IMCHEHHS! KOHCTUTYLIMHOrO npaBocyAAs (CTULLD).
Himeupbknii BueHuin K. lfecce BUAINSE TaKOX NPeBEHTUBHI | penpecuBHi ra-
paHTii (N036aBNEHHS OCHOBHMX MOMITUYHMX NPaB, MOX/MBICTb 3a60POHU
NONITUYHMX NAPTIN, IHCTUTYT HAA3BMYANHOIO CTaHY).

[o cucteMn nNpaBOBOro 3axXMCTy KOHCTUTYLIT MOXHA BigHecTu: a)
NpaBO Hapoay Ha Onip HeAeMOKPAaTMYHOMY NPaBAiHHIO (NpaBO Ha ca-
MO3axMcT); 6) npouenypy BHECEHHS 3MiH [0 KOHCTUTYLi; B) apbiTpaxHi
NpeporaTvBK rMaBu LEPXaBW; ) BU3HAHHS LiSNIbHOCTI NONITUYHWUX NapTin
HEKOHCTUTYLIMHMM Ta iX pO3NycK; A) NepeBipKa KOHCTUTYLIMHOCTI BUOOpIB
Ta pedepeHayMy; €) BCTAHOBNAEHHS (PaKTY 3/10BXKMBAHHA KOHCTUTYLiMHM-
MW MpaBaMu Ta iX NO30aBNEHHS; €) LiNbHICTb KOHCTUTYLIMHOI HOCTULT;
) KOHCTUTYLiMHY BiANOBiLaNbHICTb; 3) HaA3BMYAMHI 3aC0bU (IHCTUTYTU
HaA3BMYAMHOIO, BOEHHOMO CTaHY, MpsAMe Npe3naeHTCbKe NpaBniHHe, dene-
panbHe BTPYYaHHS TOLO).

BuaingoTe npaBoBi Ta HenpaBoBi 3acobu 3axumcTy KoHcTUTyuii. Cepen,
HemnpaBoBMX 3aC06iB 3aXMCTY KOHCTUTYLLIT MOXHA BUAINUTU MPaBO Hapo-
[y Ha noBcTaHHA. Y KoHcTuTyuii YkpaiHu Take npaBo 6e3nocepenHbo He
3aKpinneHe. TakoX Cy4acHa KOHCTUTYLiIMHA AOKTPMHA He BM3HAE ifek pe-
BOMOLIT YM NOBCTAHHS, OCKINbKM LLe 3arpOXy€E KOHTMHYITETY Ta 3acajaMm
KOHCTUTYLiHOro naay*. MNMpaBo Ha camo3axucT (4.5 cT. 55 KoHcTuTywii) He
MOXHa PO3rNgAaTV B KOHTEKCTI MpaBa Ha MOBCTAHHS, @ CKOpille TpakTyBa-
TW 9K NPaBO Ha OMNip HeAEeMOKPaTMYHOMY NpaBAiHHI0. Take NpaBo Hapoay
YKpaiHu BUMNAMBAE i3 KOHCTUTYLIMHOMO MONOXEHHS, BIANOBIAHO A0 AKOrO
“3aXMCT CyBepeHiTeTy i TepuTopianbHOi LinicHOCTI YkpaiHiu, 3a6e3neyeHHs
cbkoro Hapoay” (4.1 ct. 17). Mo cyTi 3aXMUCT KOHCTUTYLiT ABNAETLCS 3aBAAH-
HAM Ta 0B0B'I3KOM YCiX OpraHiB Baau Ta N0OCafoBMX 0Cib, SKi 3MIACHIOTb
oro 3a 4ONOMOrOK Pi3HMX NPaBOBMX 3acobiB y paMKax HadiNneHoi KoM-
neTeHLuii.

lpago Hapody Ha camo3zaxucm. BignosigHo go cratTi 5 KoHcTuTyuii
Hapof YKpaiHu € “HOCIEM CyBEpEHITETY | EAMHMM [KepenoM Bnaau’, Ky BiH

153 TocypapctBeHHoe npaso lepmanuun. T. 2. C. 191.
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30iMCHI0E “Be3nocepenHbo | Yepes opraHu AepXaBHOI Biaau Ta opraHu
MiCLLeBOro CaMoBpsAYyBaHHSA" Jlnwe Hapony YKpaiHWM HaneXuTb BUKHOY-
HEe NpaBo “BM3HAYATV Ta 3MiHIOBATM KOHCTUTYLIMHKIA nag B YKpaiHi” i Take
npaBo “He Moe BYTW y3yproBaHe AepyKaBoto, ii opraHamu abo Nocafosu-
Mu ocobamu”.

Y xo00i subopig [llpe3udeHma YkpaiHu 2004 poky 3 60Ky 8UKOHABYOI
8/1a0u 4acmo cnocmepieanucsa nposisu 0is/IbHOCMI, CNPSIMOBAHOI HA ic-
momHe obmexeHHs Npasa Ha ceob00y BUPAIKEHHS N02/10i8 Ma piBHOCMI
y 8UbOp4YOMY npoueci, BCMaHoseHHs 8IOHOCUH 3a/IEXHOCMI tocmuuyii 8id
ypsdy ma adminicmpauii. Taka disinibHicme aHocuaa Aucbanadc y cucmemy
KOHCmumyuitiHo2o n1ady, pyliHy8ano cucmemy KOHCmMumyUyiliHux npagogio-
HOCUH. Tomy, npupoOHo, peakuis Hapody byna cnpssMOBAHA HA NOHOBNEHHS
2pyb0 nopyuieHuUx 0CHOBHUX npas i c80600**,

AKUyii Macoso2o onopy, ki cnocmepizana YkpaiHa ma cgim Ha npoms3i
ciMHaouamu 0Hie 3 21 nucmonada 2004 poky Hocunu ne2imumHull xa-
pakmep, OCKibKU 0nip HeO0eMoKpamu4yHoOMy NpasaiHHI 20PAHMOBAHO
MiHapoOHUM nakmom npo 2poMadsHCbKi ma noaimuy4yHi npasa ma .
5 ¢cm. 55 KoHcmumyuii Ykpainu. @akmu macosozo nopyweHHs npas -
OuHu, donyweHi 8 x00i 8ubGOPYO20 Npouecy, 30Kkpema npu 8CMAHOB/EHHI
pe3ynbmamig 8ubopis, nocmasuau HapoO YKpaiHu y cmaH KpaliHeoi He-
06xi0HOCMI 3axuwamu nopyuieHi npasa i giocmorsamu ix 6ydb-SKUMU
He3abopoHeHuMu 3acobamu y ceHci 4. 5 cm. 55 KoHcmumyuii. Li pakmu
bynu ecmaHosneHi 32i0Ho piweHHs BepxosHozo Cydy Ykpairu 8id 3 epydHs
2004 poky, npudomy BepxosHuli Cyd KoHCmamysas, Wo nopyweHHs oyiu
30ilicHeHHI 8 makux macwmabax, wo He by/10 MOXUIUBOCMI 8CMAHOBUMU
docmosipHi pe3ynsmamu subopig lMpe3udeHma YkpaiHu nid 4ac 2010cy-
BaHHS y Opy20My mypi.

3 iHWo20 60Ky napaniy iHcmumymy 2nasu 0epxasu, KUl He 8UKOHY-
8as c8oi PyHKUii apbimpa Hauii, npusenu 00 GopMys8aHHs 3a 0NOMO20H0

134 [leTanbHuWit aHani3 npaea Hapoay Ha onip HEAEMOKPATUYHOMY MPABJiHHIO Ta MOX/IUBUM
dopMaM BNAMBY Mo 3abe3neyeHH0 rpOMaLCbKOro MopsiaKy NPaBOOXOPOHHUMM OpraHamu
npv peanisauii rpomMagsHamMu npaea Ha cBobopy 3ibpaHb AuB.: MenbHuK H., XaBpoHtok H.
[paBooxpaHuTenu nepes BbiI6OpOM: MOMEHT UCTUHBI. 3epkano Hedenu. 2004. N2 44. C. 7.
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3acobie 6e3nocepedHboi deMoKpamii napanensHUX CmMpykmyp noaimuy-
HOI 8nadu. 32i0HO0 KOHUenuii KoHmuHyimemy pesositouis € HebamaHum
qsuuleM y KoHcmumyuyitiHomy npasi. Skwo 8i06ysaromscs pesontouiliHi
npouecu, 8 pe3ynbmami SKUX GopMylomecs HO8I IHCmumymu enaou, mo
80HU nompebyroms c80€i nezimumayii 3 60Ky Hapody ma MiXHapPOOHO20
cnismosapucmea. 3po3ymino, wo makuii cmaH peyeli 3a2poxysas mepu-
mopianeHill yinicHocmi ma depxasHomy cysepeHimemy YkpaiHu.

3Ha4yHe nadiHHa asmopumemy OKpemux iHcmumymig nybniyHoi ena-
O0u 3ymM08U/0 (POPMYBAHHS [HCMpPyMeHmi8 8naugy Ha CycninbCcmeo, sKi
CMBOPIHBANUCS HEHACUMbHUULKUMU, MUPHUMU 3acobamu 3a 00noMo2or
3acoby 6e3nocepedHboi Oemokpamii — c80600u 3i6paHb. TaKUM YUHOM,
HApoO YkpaiHu y ceHci cm. 39 KoHcmumyuii 3axuwas nopyweHi npasa
ma nonepeodxysas sunadku y3ypnauii enaou wasxoM peaniauyii npasa
“36upamucsa MupHo, 6e3 36poi” ma nposedeHHs 360pis, MimuH2ie, Noxodie
i 0emoHCcmpayili, N(po NPoBEOEHHS SIKUX 3a84ACHO By/IU CNOBIWEHI 0peaHu
nyéniyHoi enadu. 3po3ymino, 8 yMos8ax npagosoi Heau3Ha4eHoCcmi, Koau y
X00i 8ub0p4020 npouecy 2pybo nopywysanucs npasa Ha 8inbHi subopu, ic-
Hy8ana HeobxioHicme y 30ilicHeHHI nonimu4yHUX 3ax00i8 No 3abe3ne4eHHo
0CHOBHUX Npas yepe3 3acobu b6e3nocepedHboi demMokpamii.

[paBo Hapoay Ha CaMO3aXMUCT 34IMCHIOETLCS Y IHOMBIAYANbHIN Ta KO-
nekTMBHUX Gopmax. Ocoba, npaBa SKOi NOpYyLIEHO Y BUNAAKY BUYEPMAHHS
BCiX 3ac0b6iB NpaBOBOro 3axmcTy BiANOBIAHO A0 Y. 5 cTatTi 55 KoHctutyuii
M€ NpaBo 3axMLWaTH ix y Byab-aKkuii cnocib, Ikuii He 3a60pOHEHO 3aKOHOM.
TakuM 4MHOM, iHAMBIAYanbHO 0coba MOXe 3aXMLLATU CBOi NpaBa LUNSXOM
CaMO03axm1CTy Yy paMkax HeobxigHoi 060poH#M, KpaiHboi HeobXiaHOCTI, Npu
3aTPUMaHHI NPaBOMOPYLUHMKA TOLWO. TakMiA CaM03axmMcT 0cobu MOBUMHEH
BiZNOBILATM KpUTEPISIM NPOMOPLIMHOCTI, TOBTO HE HAHOCUTYM BinbLuy LWKO-
Ay, HDK 3aXMLLEeHMM NpaBoOBigHOCMHAM Ta OyTWM afleKBaTHMM 0OCTAHOBLL
BYMHIOBAHOIO CAMO3aXMCTY.

KonekTMBHMMK dopMaMm CaMO3axmCTy € BUKOPUCTaHHSA 0cobu npa-
Ba Ha cBobopay 3ibpaHb y GOpMi MIiTUHTIB, MaHipecTaLii, NoXoaiB, LEMOH-
CTpaLii, BUMHEHHS NikeTiB Towwo0. Di3nyHi Ta LOPUAMYHI 0COOU BMpaBi BU-
KOpPWUCTOBYBATM TakWii iIHCTPYMEHT CaMO3axMCTy K NPaBO Ha KONEKTUBHI
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3BEpPHEHHSA (MPaBO METULiN), IKi MOXHA PO3rNsaaaTH K CBOEPIAHY GopMy
TUCKY Hapoay Ha nybniyHy Bnasy. KOHCTUTYLis YKpaiHu BU3HAE, Wo dpopmu
i cnocobu camMo3axmMCTy MOXKYTb 0OMEXYBATUCS 3aKOHOM. Taki 06MexeHHs
MOBMHHI BiANOBIAATM KpUTEPISIM NPONOPLIAHOCTI Ta 3360pOHi HaAMIpHOTO
BTPYYaHHS Y NPUBATHY aBTOHOMI 0.

ApbimpaxHi QyHKuUii enasu depwasu NOCiOAOTb BAX/IMBE MicLe Y 3a-
6e3neyeHHi NPaBOBOro 3axmMcTy KOHCTUTYLii. O4HAaK BOHWM HOCATb MOAITU-
KO-MpaBOBMI XapaKTep, LLO iCTOTHO 3HMXYE iX POJib Y MOPIBHSAHHI i3 3aco-
6aMu KOHCTUTYLIMHOI tOCTULiT. 30KpeMa, GpaHLy3bKuUiA NPe3naeHT CBOIM
apbiTpaxeM “3abe3neyye HanexHe GyHKLioHyBaHHs nybaiuyHoi Bnagu’, po-
CiCbKMI Npe3naeHT “3abe3neyye y3rogKeHHs QYHKLIOHYBaHHA OpraHiB
[epxaBHoi Bnaau, cybektis denepadii Ta MicLeBoro camoBpaayBaHHS", B
YKpaiHi, 9K BXe 3a3Ha4yanocb apbiTpaxHi dyHKLiT rnasu gepxasu opopM-
NeHi Yepes KOHCTUTYLLIMHY KOHCTPYKLio ‘rapaHT”.

BionogidHo 0o npuHyunie nodiny enadu (cm. 6 KoHcmumyuii) ma 9o3-
8i1bHO20 NpUHYUNYy y 0isabHOCMI opaaHie nybaidHoi enadu (4. 2 cm. 19
KoHcmumyuii) apbimpaxHi @yHKuUii enasu depmasu 3a6e3neqyomscs ye-
pe3 disnbHicme Padu HayioHaneHoi 6e3neku i 06opoHu YkpaiHu (dani -
PHEBO), sika € “koopduHauiliHum opeaHoM 3 nUMaxe HayioHanbLHoi 6enexu
i 06oporu npu [lpe3udeHmosi Yxpaitu” (4.1 cm. 107 KoHcmumyuii) i no-
KAUKaHa 3a6e3neqyumu QyHKUii no KoopoOuHauii i KoOHMposto 3a QisiNbHiIc-
Mo 0peaHie BUKOHABYOI 81a0u y uili cepi HayioHanbLHoi 6e3neku i 06o0po-
HU (4.2 cm. 107 KoHcmumyuii). 32i0H0 i3 npUHUUNOM 8epX08EHCMBA npasa
30ilicHeHHa apbimpaxHux QyHKyil 2nasu 0epxasu nosuHHO 30iliCH08a-
mucs WSIXOM yX8aA€eHHs piwieHs Ha 3acidaHHsx PHBO, ski 8600samecs y
dito ykazamu [Mpe3udeHma YkpaiHu.

3HUMEeHHs ecpekmusHocmi Padu HauioHansHoi 6e3neku i 060poHU ma
nioMiHa ii disnbHOCMi KonuwHbsot AdMiHicmpauieto lpe3udeHma icmom-
HO 8NJIUHYNI0 HA 30iliCHEHHS 2108010 Oepxasu C80iX apbimpaxHux QyHK-
yit. ®akmuyre ycyHeHHs PHBO 8id aHanimu4Hoi pobomu no 3a6e3neyeH-
HI0 HayioHanbHoi 6esneku y 2any3i MiXHapoOHUX 3HOCUH 3 €E8ponelicbKum
Coto3oM, iHcmumymamu Padu €sponu, €spazilicekumu cnigOpy*HoOCmMaMU,
CLUA ma Pocilicekoro @edepauieto 8UKIUKAN0 HEAOeK8AMHI pilleHHS Npo-
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BIOHUMU OepxagHUMuU iHcmumyuyiamu 8 YkpaiHi. 30kpema, y xodi subop4oi
kamnaHii 3 subopis Mpe3udeHma YkpaiHu 2004 p. cnocmepieanucs pakmu
HenpsaMoi yyacmi suujux nocadosux ocib iHo3eMHux 0epas y subopHil
aeimauii. Libomy nepedysanu koHcynsmauii lpe3udenma Ykpainu i3 ena-
samu depxasg-yneHie CHA. 3a ix pe3ynsmamamu 6yno0 npuliHamo 3assu
2nas depxas-yneris CH/, y skili 6yno po3kpumukosara disinbHicme Op-
2awizauii no 6e3neui ma cnispobimHuymsy 8 €sponi 3a 30iliCHEHHS HeK
QYHKUiIl NoNiMUYHO20 KOHMPOJI Y 2a/y3i 0CHOBHUX npas i ce0600. Takum
YUHOM 20mysascs rpyHm w000 Auckpedumauii idei 2poMadcbKo20 KOHMp-
o/1t0 y x00i subopyoeo npouecy 3 60Ky oQiuyiliHux cnocmepieayig MixHa-
pOOHUX opaaHizayili, 30kpema OBCE.

PiweHHs, wo yxsanoeanucs KonuwHeot AdmiHicmpauieto lpe3udeHma
He 8i0Nn08idanU KOHCMUMYyUiliHOMY NOJIOMEHH!0, 8i0N08IOHO 00 SIKO20 Op-
2aHu nybidHoi 8n1adu NoBUHHI diamu “nuwe Ha nidcmasi, 8 MEXAxX NOBHO-
8axeHb may cnoci6, ujo nepedbayeHi KoHcmumyuiero ma 3akoHamu Ykpa-
iHU’, @ makox npuHyuny ultra vires, 8idnogioHO o K020 0p2aHuU 81adu He
8npasi 8UX00UMU 3G Mexi C80IX NOBHOBAMEHb. Takuli cmaH pedeli 3HaYHO
YCKNadHug 8uKoHaHHs [lpe3udeHmom YkpaiHu @yHkyili apbimpa Hauii y
ceHci nonoxeHs Y. 2 cm. 102 KoHcmumyuyii. Takum YuHOM ne2imumMHicme
¢opm i cnocobis AomiHicmpauii lMpe3udeHma, sKi 3acmocosysanucs npo-
msizom nepiody 1999-2004 pp., € CyMHiBHUMU 3 MipKysaHb cmaHoapmie
HanexHoi npasosoi npouedypu, a came: 30iliCHEHHS QiSIILHOCMI BUKITIOY-
HO y npasosili opmi, 8ioKpumicme ma docmynHicmes 0415 2pOMAdCLKOCMi
nNpuliHAMMSs NPagosux akmis, 30iliCHEeHHS 8/100HUX NOBHOBAXEHb HA OCHO-
8i opManbHO20 3aKOHY, NPULIHAMO20 NAPSAMEHMOM.

Pigko nowmpeHnMM y KOHCTUTYLIMHIN NpakTMLi € Taki cnocobu npa-
BOBOIMO 3aXWUCTY KOHCTUTYLIT, IK BU3HAHHS AiSNbHOCTI MNOAITUYHUX NapTi
HEKOHCTUTYLLIMHUM Ta iX pO3MyCK, BCTAHOBMEHHS (PAKTY 310BXMBAHHS KOH-
CTUTYLiIMHUMKM NpaBaMu Ta iX N036aBNEHHS, NepeBipKa KOHCTUTYLiMHOCTI
BMbopiB Ta pedepeHayMy. 30KkpeMa, NepLli ABa i3 3rafaHux nependayeHi
koHcTuTyuiamm ®PH Ta AscTpii. MepeBipka pe3ynbratie BUObOpiB Ta pede-
peHAayMiB 34iMCHIETbCA KOHCTUTYLiMHO pagoto DpaHLii, Takox uei op-
raH 34iMCHIOE pEECTPALLil0 KaHAUAATIB Ha NoCT npe3uaeHTa OpaHuii.
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KoHcmumyuyitiHa rocmuyis. Ha uboMy GOHI nepeBaru KOHCTUTYLiMHOIT
FOCTULIT 30aK0TbCS LLIZIKOM OY4eBMAHMMU. 30KpeMa, Clig BUAINUTKU Taki ac-
neKkTU AiSNbHOCTI KOHCTUTYLIMHOT 0CTMLIT MO NPaBOBOMY 3aXMCTOBI KOH-
CTUTYL,T: Q) IHUMAEHTHUIA XapakTep, TOBTO HA BiAMIiHY Bif rMaBu LepyKaBu
OpraHy KOHCTUTYLIMHOI OCTMLIT 3AIMCHIONTb Wi dyHKUiT avwe 3a 3Bep-
HEHHSM YNOBHOBaXeHOi 0cobu; 6) npoLecyanbHUA XapakTep AisNbHOCTI,
TOBTO MiSNbHICTb KOHCTUTYLiAHOI HOCTULIi AeTanbHO BperynboBaHa npa-
BOBMMM HOPMaMM; B) BMK/IOYHO MPaBOBWIA XapakTep AisnbHOCTI, TO6TO
KOHCTUTYLiIMHA OCTULLIS OBIPYHTOBYE CBOI PilleHHSI BUK/IIOYHO HA OCHOBI
KOHCTUTYLLIMHMX HOPM i MPaBO pO3CyAy Y 3aCTOCYBAHHI LIUX HOPM € iCTOTHO
0OMEXEHUM Y MOPIBHAHHI i3 34iMCHEHHAM apBiTpaXKHMX QYHKLIiMA rNaBoto
[epXaBu; I) 33 CBOIM 3MiCTOM AiNIbHICTb KOHCTUTYLIMHOI OCTULIT Nnonsrae
Yy TAYMayeHHi KOHCTUTYLT, LOMOBHEHHS 3MiCTy KOHCTUTYLIMHUX HOpPM!®®, a
il NpaBOBi aKTW AOMOBHIOKTb 3MiCT KOHCTUTYLLIMHUX NMONOXEHb.

Y niTepaTypi 3yCTPiYaETbCS XapaKTEPUCTUKA OPraHiB KOHCTUTYLIMHOI
IOPUCAMKLIT IK OpraHiB MO 3aXMUCTy KOHCTUTYLLIT®®, KOHCTUTYLIMHOTO KOHTP-
oNt0*7, KOHCTUTYLIMHOT toCcTULi (NpaBocynas)®®e. IHWi BBaXKatoTh, Wwo KoH-
cTUTYLiMHMI Cya 9K opraH npaBocyaas, ‘CToiTb y Mexax CBOET koMneTeHLji
Hah CcyZaMmu 3arasibHoi topucamnkLii”®®. besnocepeaHbo KOHCTUTYLiMHMIA
Cyn, Ykpainu chopMyntoBaB AOKTPUHY, LLO BiH SBASETHCS OPraHOM KOHCTU-
TYUiMHOTO KOHTpON0te0,

3okpema, 0. MMpOHEHKO, BiAPI3HAKOUM NOHSATTS KOHCTUTYLIMHOT 0CTU-
Ui Big KOHCTUTYLIMHOrO NpaBoOCYAAs, BKA3YyE HA CYTTEBI XapaKTepPUCTUKM
LbOro OpraHy siK opraHy KOHCTUTYLiMHOI CNpaBeasMBOCTI Ta 3aKOHHOCTI,
OOHaK HaAMIpHO PO3LWMPIOE Ti 3MICT. [Jo KOHCTUTYLIMHOI OCTULIT BYEHMN
BIAHOCUTb CUCTEMY CYAIB 3aranbHOi HOPUCAMKLIT Yy YACTUHI 3MIACHEHHS

155 ue.: Uunneniyc P. OpuauuHa metognonoris. Kuis: Pedepar, 2004. C. 46-58.

156 Tam xe. C. 160.

17 WynbxeHko FO.J1. KOHCTUTYLMOHHDIN KOHTponb B Poccun. Mocksa, 1995. C. 9.

58 |llgarcdypT (cocT.) COBpEeMEHHbIN HEMELKUIM KOHCTUTYLMOHanu3M. Mockea, 1994. C. 21;
bo6oToB C.B. KOHCTUTYLMOHHAs HOCTULMSA (CPaBHUTENbHbIN aHanu3). Mocksa, 1994; MupoHeH-
ko 0.0. Mpeno3uuiiiHi BUTOKM KOHCTUTYLiHOI tocTuLii B YkpaiHi. BicHuk KoHcmumyuyiliHo2o
Cyody Ykpaitu. 1998. N2 4.

159 Ckomopoxa B. OkpeMi nuTaHHs noginy Bnag, i topucamnkuis KoHctutyuiiHoro Cyay Ykpai-
Hu. lIpaso YkpaiHu.1998.N2 5. C. 16.

160 PjwenHs KCY Big, 24 rpyaHs 1997 poky N2 8-3n.
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HUMU QYHKLIA KOHCTUTYLLIMHOTO KOHTPOIO (L0 HE BUK/IMKAE 3anepeyeHb),
BNIACHE MOBHOBAXEHHS IHWMUX AEPXaBHWUX OPraHiB, CUCTEMY 3aXMUCTY Ta
OXOPOHM KOHCTUTYLI.

t0. H04iH BM3HAYaE KOHCTUTYLiMHE MPaBOCYAAa SK ‘Ais/bHICTb CyAo-
BMX OpPraHiB, WO NOMAra€ y po3rnsai Cnpas, NPeAMeTOM SKUX € KOHCTUTY-
LiHO-NpaBOBi CNOpW, NOBA3aHi i3 3a6e3ne4eHHsIM LOTPUMAHHS KOHCTUTY-
Lii AepXXaBHUMW OpraHamu, Hacamnepen, NapaaMeHToM, i B MPUAHATTI No
HUX pillieHb, L0 TArHYTb NPaBOBi HACNiAKK" 6L,

Y cucteMi CTpUMyBaHb i NpOTMBAr Habip TakMX MOBHOBAXeHb 3a6e3-
neuye HanexHe GYHKLiIOHYBAHHS [OepXaBHOro MexaHi3Mmy, Biairpatouu
BaXNIMBY iHTErpaTmMeHy dyHKUit0. [lapaMeTpu [isnbHOCTI OpraHy KOHCTU-
TYLiMHOI HOCTULIT BU3HAYAKOTHCS ii BNRAMBOM Ha MONITUYHY AiSNbHICTb, WO
BHOCWTb MEBHi eneMeHTH “topuam3auii” y nonitmyni BigHocuuu. KCY 3a-
MMa€ BaXXNUBE MiCLEe Y KOHCTUTYLiIMHO-MPaBOBMX BiAHOCUHAX K MOAITUY-
HWI OpraH Bnaau, WO BUNAMBAE 3 Moro cratycy. KoHctutyuinnuim Cya npu
BUMpILLEHHI KOHCTWUTYLiMHO-NPaBOBMX CMOPiB MOK/AMKaHWIA 3abe3neyntu
H6anaHc iHTepeciB CTOPiH, AKUI 'PYHTYETbCS HAa OCHOBHOMY 3aKoOHOBI. Sk
3a3Hauae 0. Toauka, y Takmx BUMAAKaxX ‘cNif BpaxoByBaTu, WO CydacHa
[lepXaBa, 33CHOBAHa Ha KOMMNPOMICOBI, @ KOHCTUTYLLIS — Lie KOMIMPOMIC, L0
NPUMMUPIOE Pi3Hi [OMaraHHs Ta iHTepecu Hanbinbl BNAMBOBMX COLialb-
HUX CUN B KpaiHi“e2,

Mpyu LbOMY HEObXiLHO pO3MEXOBYBATU MOHATTS KOHCTUTYLIMHA tOC-
TULLIS Ta KOHCTUTYLLIMHUIA KOHTPOSb. Y WMPOKOMY PO3YMiHHI KOHCTUTYLLiN-
HUI KOHTPONb OBrPYHTOBAHWUI COLLIaNiCTUYHOI AOKTPUHOI K LiSNIbHICTb
cneundivyHoro poay ynoBHOBAXEHUX AEPXABHUX OPraHiB, OAHAK HiSKWM
[lepXXaBHWUIA OpraH He 3[iMCHI0E KOHCTUTYLLIMHOTO KOHTPOMIO Y BAACHOMY
PO3YMiHHI LbOro cnoBa.

Tomy roBopsaTb y niTepaTypi N0 KOHCTUTYUiMHe npaBocyaas. Pocin-
cbkuit BueHuit 0. KOAiH BM3HAYAE KOHCTUTYLIMHY HOCTULLIIO K “AisNbHICTb
CYLOBMX OPraHiB, WO MNOASrac y po3rnsai cnpas, MPeaMETOM SKUX SBNS-
FOTbCS KOHCTUTYLIMHO-NPABOBI NMWTaHHS, MOBA3aHi i3 3abe3neyeHHsIM fo-

1 YpupkuH B.E. (pen.) CpaBHUTENBHOE KOHCTUTYLMOHHOE npaBo. C. 160.
162 Togblka K. H. OCHOBbI KOHCTUTYLIMOHHOTO CTpos YKpauHsbl. Xapkis, 1999. C. 280.
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TPUMAHHS KOHCTUTYLi AEPXaBHUMU OpraHamu, Hacamnepen napiaMeH-
TOM, | B MPUMHATTI MO HUX piLlieHb, WO TArHYTb MPABOBOI HACMIAKN".

[0NOBHUM Yy AiSNBHOCTI OPraHiB KOHCTUTYLIMHOI OCTULIT BUCTYNaE
BMPIiLIEHHS KOHCTUTYLIMHO-NPaBOBKX cnopiB. OCKiNbKM OpraHn KOHCTU-
TYLIMHOI HOCTULIT 34IMCHIONTb QYHKLI NpaBocyaas, To Taka ix QyHKLUis
€ OpraHiyHoto. BignosifHo [0 eBponeicbkoi NpaBoBoi TpaamLiit®® cynoBa
YyCTaHOBa NpW BMPpiLLEHHI CNOopy NpO NpaBo BUPILY€E Taki OCHOBHI 3aBAaH-
HS: @) TNIyMayeHHs MpaBoOBMX HOPM, 6) 3aMOBHIOE NPOranuHKM y Npasi Ta
B) 3aXMLLAE NpaBa Ta iHTepecu, gKi 3abe3neyyTbcs NPaBOBMM 3aXMCTOM.
TakMM YMHOM, TaKe NMOBHOBAXEHHS € HIOW CTPUMXKHEM LiSNbHOCTI OpraHiB
KOHCTUTYLiMHOT tocTuuii. OgHaK KOHCTUTYUiMHe npaBocyaas, To06To Bupi-
LUEHHS KOHCTUTYLIMHO-NPaBOBMUX CMOPIB, Y LiNOMY 3BOANUTLCS HE NuLe A0
nepeBipkn KOHCTUTYLLIMHOCTI HOPMATUBHMUX aKTiB, @ TAKOX MOKAMKAHO 3a-
6e3neynT BepXOBEHCTBO KOHCTUTYLT K OCHOBM HaLiOHANIbHOI NPaBOBOI
CUCTEMMU, 3aXMLLATU OCHOBHI NpaBa i cBo60AM, LOTPUMAHHS MPUHLMMY NO-
[iny Bnag y BCiX MOro enemMeHTax.

IHcmumym koHcmumyuyitiHoi ocmuuii enepue suHuk y CLUA, de Bep-
xosHuil Cyd 8 pamkax “nowyky” npasa Ha o0cHo8i puduyHoi npe3ymnyii
“nosHosax}EeHb, WO MAMbCa HA y8asi” supobus OOKMpPUHy Npo me, Wo
‘came cydosa enada enpasi i 30608493aHa cKA3aAMu, W0 € 3aKkOHOM” npu
po32n50i cnpasu Marbery v. Madison (1803). lomim O0aHudi iHcmMumym
Habys nowupeHHs y 0esKUuxX 1amuHOaMEepPUKAHCbKUX KPaiHax, nisHiwe -y
KpaiHax CkaHOuHasii. OOHaK nuwe i3 CMAHOBMEHHSIM KOHCMUMYyUiliHo2o
npasocydds y KpaiHax KOHMUHeHmManbHoi €8ponu MOXHA 2080pumu npo
30KiHYeHHS (1020 (opMyB8aHHS 8 KOCMI KOHCMUmMYyUiliHo20 iHCmumymy,
KJ110408020 €71eMeHMa KOHCMuUmyUyioHaniamy.

CbOrofHi y CBIiTi MOXHa BUAINNTY TPU OCHOBHI NiAXOAM LWOAO NPUPO-
[V KOHCTUTYLIMHOI toCTULiT. OpeaHiuHa meopisa BUXOAWUTb 3 TOTO, LLO KOH-
CTUTYLLIS € aKTOM YCTAHOBYOI BNaan, @ TOMY aKTU OPraHiB, BUSHAYEHMUX KOH-

163 bepxenb X-J1. O6was Teopus npaea (nep. ¢ dp.) Mockea: Nota Bene, 2000. C. 420-440;
Lunneniyc P. OpuanuHa metomonoris. MNepeknan, afganTtauis, npuknagm 3 npasa YKpaiHu i
cnucok TepMmiHie P. KopHyTa. Kuis: Pecdepart, 2004. C. 20-28,95-100, 116-124.
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CTUTYLLIEI0 TA HAAINEHMX HEIO BNALO0H0, € HUXKYECTOALWMMM NO BiAHOLLIEHHIO
[0 YCTAHOBYOI BNaau, i He NMOBUHHI CynepeyYnTu aKTy YCTaHOBYOI BRaOM.
IHcmumyuyiiina meopisi NOSICHIOE NPUPOLY KOHCTUTYLLIMHOI CTULIT Yepes
Te, L0 KOHCTUTYLi BCTAaHOBNIOE “NpaBuna rpu” 4N opraHis Bnaam, Hi oamH
3 IKUX HE MOBMHEH MOCATAaTM Ha NOBHOBAXEHHA iHLWOrO, a ANa deaepa-
TUBHUX AEPXAB OCOB/IMBO BAaXIMBUM € AOTPUMAHHA chep KoMneTeHuii
depnepauii Ta ii cy6eKTiB. 3 TOUKM 30py Meopii cycninbHO20 002080py KOH-
CTUTYLLIS SK CYCNiNbHUIA AOrOBip BCTAHOBAIOE NPaBMaa ANs YNpaBasoumnx
Ta TUX, SIKUMK YNPaBASAKOTb, HACaMNepes, rapaHTii OCHOBHMX Npas i cBoboa,
i KOHCTUTYLiHE NPaBOCYAAs NOKAMKAHE CNiAKYBATHU 33 X AOTPUMAHHSM.

Ha cboroaHi iHCTUTYT KOHCTUTYLIMHOT tOCTULIT HabyB YHiBEPCANbHOMO
XapaKTepy — BiH NpUTaMaHHMI BinblIOCTI Cy4acHUX aepxas. B 0CHOBI Lbo-
ro NeXuTb ifes NpaBoBOi AepKaBu, OCHOBHOK PUCOID SKOT € BEPXOBEHCTBO
npaga i MOro roI0BHOrO AXepena — KOHCTUTYLii. BepXxOBEHCTBO KOHCTUTY-
LT 03HaYa€E NiAKOPEHICTb i YCiX AKepen npasa, a TakoX YCiX rinoK Bnagu,
B TOMY YMCAi  3aKOHOAABYOI.

Mo-apyre, IHCTUTYT KOHCTUTYLLIMHOT FOCTULLIT XapaKTepu3yeTbCst 6araTo-
MaHITHICTIO OpM, cepen, IKMX MOXHA BUAINUTU Pi3HOMAHITHI Moaeni GyHk-
LliOHYBAHHS OAHOrO iHCTUTYTY (aMepUKaHCbKa, EBPONENChbKa, 3MiLLaHi).

No-TpeTe, yYMOBHO MOXHA CKa3aTu, WO AOMIHYOYO MOAENI0 BUCTY-
nae eBponeincbka. Take SBULLE MOSCHIETLCS 0COBNIMBOCTAMU pOMaHO-Tep-
MaHCbKOi NpaBoBOi CiMT i CMCTEMM CYAOYCTPOLO, B “060XKHIOBAHHI” €BPO-
NenCbKMMM K0PUCTaMM 3aKOHY SK JKepena Npasa, y He34aTHOCTI KapEPHUX
CYLAiB 34IMCHIOBATM HE3aNEXHe KOHCTUTYLiMHe NpaBoCyAas.

[oBOpSUM NpO MicLe KOHCTUTYLIMHOI FOCTULT Y MexaHi3Mi NpaBoBOro
3aXMCTY KOHCTUTYLi, @ Y BYXXHOMY PO3YMIHHI — Y CUCTEMI NoAiny Bnag, Cnig,
CKa3aTu Npo ronoBHy TeHAeHUit0. CbOrofHi NPUMHATO BBAXKATH, LLO KOHCTU-
TyUitHe NpaBOCYyAAs 3HAXOAMTbCS M03a MEXaMU CUCTEMU MOAINY BNaA,. IH-
WMMU CNIOBaMM KOHCTUTYLLIMHY IOCTULiI0 MOXHA PO3yMiTU SK 0COBMUBY iH-
CTUTYLINHY hOpMY NPOABY BULLOI FOPUANYHOT CUAM OCHOBHOTO 3aKOHY, TOBTO
il rapaHTOM. |HLWi BBaXaKOTb, LLLO AAHUI IHCTUTYT CNif BIAHOCUTU OO CyLOBOI
Bnaam (K. OBcen’aH), LLO BiH CTOiTb NOHAZ, MyHAiYHMMM BNafaMu ab0 K KOH-
TPONibHY BRafy Nopan 3 iHWWMKU AEPXKABHUMM OPraHaMu, L0 3A4iACHIOKTH
KOHCTUTYLIHUIA KOHTPOAb Y LUMPOKOMY po3yMiHHiI (K. LLynbxeHKo).
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KoHcTuTyuiHe npaBocynns 34iMCHIOE 3aranbHi 3aBAAHHS MO 3aXu-
CTOBi KOHCTUTYLii: 3abe3neyye ii BEpXOBEHCTBO i CTabiNbHICTb, 4OTPUMAH-
HS MPUHLMMY NOAINY BNaA, 3aXMCT OCHOBHMX npas i cBoboa. Mpupoaa oi-
SANBHOCTI KOHCTUTYLIMHOI OCTULIT BUNIMBAE 3 1T NPAaBOBUX XapaKTePUCTUK.
ICHYIOTb pi3Hi NiAX0AM O HOPMATUBHOMO PeryntBaHHS ii AisnbHOCTI. OaHi
KOHCTUTYLIT BKa3ytOTb, WO [AaHi OpraHu “BUPILLYHOTb BUK/IKOYHO MUTAHHS
npaea” (Pocig, ®PH, AscTpis, Icnaisa, ®paHuig), iHWi BKa3yOTb HA A0CAr-
HEHHS Linen KOHCTUTYLIMHOro NpaBoCyAns BUMK/IOYHO NMPaBOBMMM 3aCO-
6amu (YkpaiHa).

3aiiMatoumn 0cobaMBY IHCTUTYLLIMHY ponb, CNeLiani3oBaHi CyaoBi ycTa-
HOBW BMPILLYIOYM “TUTaHHS NpaBa’, TUM He MEeHLUe, y NEBHIN Mipi 34iicHI0-
H0Tb NOMITUYHY AiANbHICTb. Lle BMNAnBaE 3 Toro, WO AaHi OpraHy NOBUHHI
noBaxaTu 6anaHc y MexaHi3mi nofiny Bnaau. PilleHHs opraHy KOHCTUTY-
LiMHOI 0CTULIT N9 3aKOHOAABYO0I BNaan SBNSETHCS CBOrO poay NpaBoBU-
MW OpIEHTUPAMM Y MO0 AiSNbHOCTI. AKTUBHICTb CneLiani3oBaHMX CYA0BUX
OpraHiB 3yMOB/IEHA iX KOMNETEHLIE N0 pO3rnaay BUKIYHO KOHCTUTY-
LiHO-NPaBOBMX MWUTaHb, LUMPOKMM 3aCTOCYBaHHAM abCTPaKTHOrO KOHTp-
0/110, HafAHHAM NpaBa CyOEKTAM KOHCTWUTYLIAHOrO MpaBa OCMOPHBATU
KOHCTUTYLIMHICTb HOPMATUBHMX AKTIB, Aivi ab0 H6e3igNbHOCTI AepKaBHUX
OpraHiB He TibKW NPUBATHUM 0COOaM, ane i iHWKUM LepXKaBHUM OpraHam
i nocanosum ocobam.

SIK NpaBMno, B OCTaHHIM YaC rofIOBHUM HAMNPSMKOM [LiSiNbHOCTI KOH-
CTUTYLIMHOT OCTULT € 3a0e3neYeHHs BEpXOBEHCTBA OCHOBHMX MNpaB i CBO-
604 WNAXOM po3rNaay KOHCTUTYLIMHUX ckapr abo 3a [LONOMOrow npote-
[yp amparo, habeas corpus, a TakoX CnpaB MNPO KOHCTUTYLMHICTb aaMiHi-
CTPaTUBHMUX AKTIB.

KoHCcTuTYyuiMHa 10CTMLIS — Le opraHi3alis Ta AiSAbHICTb cneuianizoBa-
HWX CyLOBWUX YCTAHOB MO NPaBOBOMY 3aXMCTOBI KOHCTUTYLT 5K OCHOBHOTIO
3aKOHY, 3aCHOBaHa Ha cneundivHMX NPaBOBMX Ta NPoLLeCyanbHMX 3acaaax.

KoHCTUTYLiHa 10CTULIA 9K NOPSAOK BUPILLEHHS KOHCTUTYLIMHO-Npa-
BOBMX CMOPIiB Crnewiani3oBaHMM OpraHOM MpaBOCyAAs BM3HAYa€E 3acaam
BNAAHOI AiANbHOCTI Ta OpuanYHKMX npoueayp y KoHctuTyuinHomy Cyai
Ykpainu. Y KoHcTuTyuii YKpaiHu 3akpinneHo npuHUMN NoAiny BAaAu Ha
3aKOHOAABYY, BUKOHaBYY Ta cyfoBy (CT. 6). KCY xapakTepusyeTbecs K op-
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raH npasocynns (cT. 124) Ta €AMHUIA OpraH KOHCTUTYLIAHOT OPUCAMKLII
(cT. 147). TonoBHMiA 3MmicT pisnbHocTi Cyay B MexaHi3Mi AepXaBHoi Bnagu
NONAra€ y BMPileHHi KOHCTUTYLIMHO-NPaBOBMX CNOPiB Ha OCHOBI Mpaga.
OnHak UMK GYHKLISIMUM HE BUYEpNYETbCS IOpUCAMKLIMHA AianbHicTb KCY.
OcHoBHe moknukaHHa Cyny - 3abesneyeHHs BepxoBeHcTBa KoHcTuTywi,
rapaHTyBaHHS KOHCTUTYLLIMHOTO NaAy, BEPXOBEHCTBA OCHOBHMX NPaB i CBO-
604. Sk BUWMIA cnevianizoBaHuit oprad KCY BNAMBAE HA NONITUYHI BifHO-
CUHW y AepxaBi Ta CycninbCTBi, BUCTYNAE OOHMM i3 ix cybekTiB. ToMy MeTa
Ta 3aBAAHHS KOHCTUTYLLIMHOT FOCTULLIT BUCTYNAtOTh 33 Mexi 6esnocepeaHbo-
ro 34iMCHEHHS LPUCAMKLIMHOI aisnbHocTi. KCY noknukaHuii 3a6e3neynTu
Takox 6anaHc iHTepeciB rinok Bnag, Aep>KaBu Ta OpraHiB CamoBpsALYBaHHS,
a TAaKOX IHCTUTYTIB rPOMAAAHCHKOr0O CyCMinbCTBA, BHOCAYM Y NONITUYHI Bia-
HOCMHU CTabiNbHICTb Ta yNOPSAKYBaHHS 32 AONOMOror NpaBoBMX 3acobiB.

CknagHictb 3acyBanHa Micua KCY y MexaHi3Mi noginy Bnag nosicHo-
€TbCS HEOAHO3HAYHICTIO PO3YMiHHS Takoro. Ha AOKTpMHANbHOMY piBHI LA
npobnema po3rngapaEeTbCs 3 pisHMX No3umuin. No-neplie, KOHCTUTYUIMHE
3aKpiniieHHs MexaHi3My MoAiny AepXXaBHOi Bnagu Bigobpaxae dyHKLio-
HaNbHO-CTPYKTYPHMI NiaXia 40 OpraHisauii Aep)XaBHOI Bnaau, iKka AOMNoB-
HIOETbCS CUCTEMOIO CTPMMYBAHb i NpoTuBar. [o-apyre, B OCHOBi TepuTo-
pianbHO-NONITUYHOI OpraHi3aLii AepXXaBu NeXuTb NPUHLMN AeLeHTpani-
3aLi1, AKMI NONAra€e y po3MexyBaHHI KOMNETeHLii fJep)XaBu Ta MiCLLeBoro
camMoBpsaayBaHHS. lNo-TpeTe, i3 TOUKM 30py OpraHisauii NonaiTMYHOro cy-
CNiNbCTBA B YMOBAX Nap/JaMeHTCbKOI AeMOKpaTii po3rngaaaroTb CniBBigHO-
LIEHHS MiXK NPaBASYOor0 BiNbLUICTIO TA ONO3ULLIEHD, SIKi 3MIHIOTb OAHA OAHY
LWNSXOM AeMOKpaTuyHmx Bubopis. lNo-yeTsepTe, npobnemy noginy Bnag
pO3rNAAatoTh SK ‘AMdY3it0” AepKaBHOI BNALM, IKY PO3YMIiOTb SIK CUCTEMY
crewianizoBaHMX KOHCTWUTYLIMHMX OpPraHiB, sIKi B3aEMOAIOTb MiX C0b0t0
yepes KOHCTPYKTUBHI MEXaHi3MU.

PasoMm 3 TMM pepkaBHa Bnaja € MOXiAHOW Bif Bnagu Hapogy (CT. 5
KoHctutyuii). Y uboMy po3yMiHHI Cnif, po3MeXO0BYBaTU YCTAHOBYY Bnady
Ta IHCTUTYLIMHO-NPABOBY, LLO BTINOETLCS Yepe3 CUCTEMY OpraHi3aLifHuX
Ta NpaBoBMX GOPM LiSiNbHOCTI Y4AaCHUKIB KOHCTUTYLiMHO-NPaBOBUX BigHO-
CUH, 3aKkpinneHnx B OCHOBHOMY 3aKOHi. KOHCTUTYLiS BHOCUTb OOMEXEHHS
Y CAMOCTIMHICTb NPUMHATTA pilleHb cybekTaMm NpaBa, a TOMy B OCHOBI LMX
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BIAHOCUH NEXWUTb KOHCTUTYLIMHA BUMOra no 3abe3neyeHHio rpoMaacbKoi
31aroan, OCHOBHMX NMpaB i CBOOOA NHOAMHMU 1 rpoMagsHuHa. CknagHicTb
PO3YMiHHS CYTHOCTI MOAiNY LEepXKaBHOI BnaauM caMe M CNPUYMHIOE HOBE
PO3yMiHHS BDYHKLIOHYBaHHS Ny6niYHO-BNAAHMX OpraHiB.

DYHKLIOHYBaHHS €EAMHOT cMCTeMM My6NiYHO-BNAAHWX OpPraHiB nepea-
6ayae po3KPUTTS 3MICTY ‘€AMHOIO IHCTUTYTY, EAMHOT AepXKaBHOI Bnaau, 60
iHaKLWe Kinbka pi3HMX 3a CBOEK CYTHICTIO BAA Y AepXKaBi OyTM He MoXe:
KOHLIEMNLis LepXXaBHOTO CYBEPEHITETY BUK/HOYAE Lie™ 164,

B ocHosi 3dilicHeHHs1 OepwagHoi 810U IeXUMb YyNpasaiHHs ny6aidHu-
MU cnpasamu, npiopumemHUM HanpsIMKOM 5IK020 € 3a6e3neYyeHHsl Hegio-
YyHYBAHUX MA HEOOMOPKAHHUX OCHOBHUX npas i ceo600. Ha ynpasniHcoKi
8IOHOCUHU 30iliCHIEMbCS 380pOMHIli 8nus Yyepe3 08a OCHOBHI KAHAAU.
lepwum kaHanom caymams iHcmumymu 6e3nocepedHsoi ma npedcmas-
HUUbKOI 0eMoKpamii. [HWUM 8aXU1UBUM KAHAIOM 8NJuU8Y HA YNPaaiHCbKI
BIOHOCUHU CIy¥amb He3anexHi cydosi ycmaHosu, 0p2aHi3ayis SKUX y cgi-
mi 30ilICHIOEMbCA 3G pisHUMU MOOenaMU. IX (YHKUIOHAbHA cnpamoea-
Hicme 6a3yembca Ha €OHOCMI depasHoi 81a0u, 8UPO6IEHH] EOUHUX POpM
ma memodie ii 30ilicHeHHs. “Taka €OHICMb He BUK/IHOYAE Pi3HULI Y CNOCO-
6ax 30ilicHeHHs1 depxasHoi 81a0U MUMU YU [HWUMU op2aHaMu Oepxasu,
a Makox MOXUIUBUX KOH@/iKmie 8/1a0, ane 80Ha 8UMA2ae He 0o8ooumMu
cynepe4yHocmi 0o npomunexHocmeli i 60pombbU. 3 NPUHUUNOBUX NUMAHb
0epiagHoi noaimuKku yci 2inku 81a0 NosuHHI QiSmu y32001eHo, iHaKwe
HeMOXJ1U80 ynpasassmu CycniibCmeomM, ujo mseHe 3a cobor aHapxiv ma
po3n1ad™®. Jlimimauis O0epxasHoi 8nadu 4epe3 KOHCMUMYUIO 8U3HAYAE
Mexi ma cnocobu peanizauii N0OBHOBAMEHb 0P2aHAMU OepXasHoOI 81aodu.
Takum YuHoM, depxasa sUCMyNae KOHCMUMYUiliHo.

BnagHa pisnbHICTb CyAOBMX YCTAaHOB peani3yetbcs Yyepes hopmanbHoO
BM3HAYeHi NpaBoOBi aKTW, SKi MOBUHHI NPUIAMATUCS HA OCHOBI 3aKOHY Ta
6yTM 06rpyHTOBaHUMMK (BMOTMBOBaAHI). CaMe TOMY CyLOBi OpraHu 3abes-

%% YupkuH B.E. (pen) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaso. C. 430.
165 Tam xe. C. 432.
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neyvyTb pO3rsaa COoLianbHO-MONITUYHUX CMOPIB HA OCHOBI NpaBa i Yyepes
BM3HAUYEHHSA NpaB i 060B%3KiB YYACHMKIB MPaBOBIAHOCKMH 3abe3mneyyoTb
H6anaHc ix iHTepecis.

Yca cucTemMa CynoBMX OpraHiB He 34aTHA 3abe3neunTu 34iMCHEHHS
KOHCTUTYLiHOro npasocyaas. 3rigHo KoHctutyuii Ykpainu cyaoBy Bnagy
3pincHiooTb KCY Ta cyam 3aranbHOi OpUCAMKLIL. Y MexaHi3Mi aepaBHOI
Bnagu came KoHctutyuinHomy CyaoBi HanexuTb nepuictb y 3abe3neyeHHi
BepxoBeHCTBa OCHOBHOr0 3aKOHY Ta KOHCTUTYLLIMHOMO nagy. Tomy uen op-
raH BMCTYNA€E KOHCTUTYLIMHUM OpraHoM Bnaau crnewianbHOi KoMneTeHLuii,
DYHKLIT IKOro HOCATb LLIZIKOM CaMOCTIMHUIA XapaKTep i Taki 3aMMatoTb BaX-
N1BE MicLe cepef, iHCTPYMEHTIB MexaHi3My CTPMMYBaHb i NPOTUBAT.

Yepes Taky 0COGNMBICTb PO3rNSAy KOHCTUTYLIMHO-NPABOBMX CMOpiB
fignbHicTb KCY MOXHA BM3HAYUTH 9K 34IMCHEHHS KOHCTUTYLIMHOI OCTULT.
CBiTOBMM | BITYM3HAHMI OOCBIA CBIAUMTD, WO Taka AiSNbHICTL 3abe3nevy-
€TbCA He Tinbkn 6e3nocepenHbo cneundivHMMK OpraHaMm KOHCTUTYLIRHOT
IOPUCAMKLIT, @ TAKOX [HWUMKU CYA0BMMM YCTAHOBAMMU, B 3aNIEXKHOCTI Bif
0Cc06nMBOCTEN PO3BMTKY HALLiOHANIbHOT MPABOBOI CUCTEMM Ta OpraHisauii
[lep>KaBHOI Bnaau.

HaBeneHe pae niactaBu po3yMiTM KOHCMUMYyUIliHy 10Cmuuito sk op-
2aHi3auilo ma ocobausuii npoyecyaneHuii NOPSO0K supiuieHHs KoHcmumy-
uitiHo-npasosux cnopie 3 Memoto 3abe3neyeHHs eepxoseHcmea OCHOBHO20
3aKOHY, KOHcmumyuiliHo2o n1ady, 2idHocmi iHOugida, eepxoseHcmea npas i
€80600 M0OUHU | 2pOMAOSIHUHA, 38’A3aHOCMi ny6aiYHOi enadu 0CHOBHUMU
npasamu i cgo6odamu. Tum cammum KCY Buctynae cneundiyHnM opraHom
nybnivyHOi BNagy cepen rapaHTiB KOHCTUTYLiAHOrO nagy YKpaiHu.

KoHCTUTYLiMHA 10CTULIA SK IHCTUTYT KOHCTUTYLLIMHOrO NpaBa CTaHO-
BMTb CYKYMHICTb MPUHLMNIB | HOPM, L0 BU3HAYaKOTh:

1) cuctemy npaBoBmx 3acobiB, MexaHi3MiB, 338 AOMOMOroK SKUX Op-
raHu nybniyHoi Bnagm, disnyHi Ta PUAMYHI 0COBM MOXYTb 3BEPTATUCS 3
NpUBOAY PO3BI3aHHA KOHCTUTYLiIMHO-MPAaBOBKX CMOPIB;

2) y 3aNeXHOCTi Bif TUNY OpraHisauii GyHKUIOHYE Yy BUMNALI: a) €Am-
HOro OpraHy KOHCTUTYLIMHOI OpUCAMKLIT, AKOMY HANEeXUTb MOHOMOI0 NO
BMPILLEHHIO CMOPiB KOHCTUTYLIMHOrO XapakTepy; 6) Npu HasBHOCTI opraHy
KOHCTUTYLiIMHOT HOPUCOMKLIT YaCTMHA CNOPIB KOHCTUTYLLIMHOTO XapakTepy
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BMPILLYETHCA HA OCHOBI 3aKOHY OpraHaMu afMiHICTPaTMBHOI HOCTULIT; B)
cnewianizoBaHOi ManatM KOHCTUTYLIMHOrO NpaBoCyAns Yy CTPYKTypi Bep-
XOBHMX CY[iB, @ MEHLU BaXK/MBi KOHCTUTYLiIMHI CNOPY BUPILLYOTb 3arabHi
CyOM; I) CUCTEMM 3aranbHUX CYAiB, SKi BNpaBi BUPILIYBATU KOHCTUTYLLIMHI
Cnopu, 0AHAK NPOBiAHA POAb Y Ui CUCTEMI HANEXWUTb BEPXOBHUM CyAaM
3aBASKM IOPUAMYHIN CUNi CyQ0BOMO MpeLeneHTy;

3) ocobnmBy npouecyanbHy GopMy 34iMCHEHHS KOHCTUTYLLIMHOMO Cyao0-
YMHCTBA, SIKa NPUY HASIBHOCTI CMeLiani3oBaHOr0 OpraHy KOHCTUTYLLIAHOI KOCTK-
Lii Ma€ CyTTEBI BIAMIHHOCTI Big, MOAENi 3aranbHOro Cyf0BOro npouecy;

4) BUPILIEHHS KOHCTUTYLiIMHO-NPAaBOBUX CMOPIB LWASXOM iHTeprpe-
Tauii KOHCTUTYLIT Ta BM3HAHHS NPaBOBMX akTiB Y LinoMy abo ix YacTuHM
HEKOHCTUTYLLIMHUMU,;

5) ocobnuBy topuanyHy npupoay Ta cneundivyHMit MexaHi3M BUKOHAH-
HS pilleHb OpraHiB KOHCTUTYLLIMHOI FOCTULIT, IKi 3aCHOBaHI 6e3nocepenHbo
Ha HOPMax i NPUHLMNAX KOHCTUTYLI, WO Ma€E Ha MeTi 3abe3neuntn Bep-
x0BeHCcTBO OCHOBHOrO 3aKOHY, OCHOBHMX MpaB i cBobog, 3abe3neyeHHs
CYCNiNbHOrO MMpY Ta aBTOHOMHOCTI IAHOK MOMITUYHOI CUCTEMM, 30KpEMA
NPUHUMMY NOAINY BNAAM.

[ly>xe BaXNIMBUM € Te, W06 OpraH KOHCTUTYLLIMHOI tocTuLii He ByB yTar-
HEeHMI Y NONITUYHY AiSNbHICTb, OAHAK BiH NMOBMHEH ByTW B KypcCi nofAii Ha
MONITUYHIM apeHi B CycninbCTBi, Wob BUHECTU 0BrpyHTOBaHe, aBTOPUTETHE
pilleHH$, 3aCHOBaHe Ha 3aKOHOBI. K CBIAYMTb NPaKTMKa AisnbHOCTI KoH-
ctutyuiHoro Cyay Pociricbkoi @enepalii, BUHECEHHS pilleHb NONITUYHOIO
XapakTepy LMM OpraHoMm, NpuMBENo A0 CYTTEBMX CKIALHOLLIB X BUKOHAHHA
i B KiHLi KiHLIB A0 3HWXEHHS MOro aBTOpUTETY Ta Baru y MexaHi3mi gep-
’KaBHOT BNaAM Ha NeBHOMY eTani Moro hyHKLioHYBaHHS®.

Y cnopax npo KOMNETEHLi0 OPraHiB AepXaBHOI BNaaM OpraH KOH-
CTUTYLIMHOI KOCTULIT NOBUHEH 3aMMaTM BUBAXKEHY NO3MLIKO, CNPAMOBAHY
Ha AOCATHEHHS TPOMALCbKOI 31aroau, 3abe3neyeHHs NpUHLMMIB NPaBOBOi

%6 Tak, BU3HaHHA KoHctuTyuitium CypoMm Pociiicbkoi Depepallii HEKOHCTUTYLiMHKUM Mono-
xeHHs KoHcTutyuii TatapctaHy nonoxeHHsm KoHctutyuii Pocificbkoi Mepepaliii B YacTuHI
3a60poHM BUXxoAy cyOeKTiB heaepallii, a TaKoX akTUBHA MOMITUYHA AiSNbHICTb OKPEMUX CYA-
[iB 3yMOBMNA KpU3Y B AiSNIbHOCTI OpraHy KOHCTUTYLiMHOI tocTuii B nepiog 1991-1993 pocis.
[ue.: bo6oToB C.B. KOHCTUTYLMOHHAs HOCTULMA (CpaBHUTENbHDBIM aHanus). C. 102-103.
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nepxasnt®. Mo cyti KCY BUCTYNaEe rapaHTOM KOHCTUTYLLIMHOI 3aKOHHOCTI
MPU KOHCTUTYLLIMHUX CNOPaX MK BULLMMU OpraHamMu AEepXKaBHOI BNaAM,
OCKIiNbKW Lieii OpraH BM3HAYa€ ix npaea Ta 000BA3KM, NpaBoBi GopMu Ta
Cnocobu peanizauii HUIMK BNACHOI KOMMETEHL.

Skwo posensdamu KoHCMUmMyuiliHy CMuUUito K opead no 3axucmy
KoHcmumyuii, mo ynyckatomscs i3 30py 6aeamo cymmesux enemMeHmis
dignbHocmi makux opaadis. [laHa no3uuis € 8i006paXeHHSIM BUKIIHOYHO
HopMamueHo20 po3ymiHHs OisneHocmi KCY, ocKineku mMaemscs Ha ysasi
MinbKU 3a6e3neyeHHs 8epx08eHCMea KOHCmumyuii y cucmemi npagogux
akmig. OOHAK, y KpaiHax, y IKUX 00MiHYe npegeHmusHuUll KOHCmumyuitiHud
KOHMPOAb 8 0iiAbHOCMI KOHCmumyuitiHux cydie (Opanuyis, Kazaxcmad, Py-
MyHIs mouwio), ui op2aHu bepyms y4acme y npouedypax, wo 2apaHmyms
30iliCHEHHS HE MIbKU yCmaHosYoi 81a0u, @ Makox Cnpusoms KOHCMU-
myuitiHocmi 3akoHo0ag4yoeo npouecy. [pu cnpusiHHi peanizayii ycmaHos-
yoi 8n1adu cneyianizoeaHum PUCOUKYIGHUM KOHCMUMYyUiliHUM 0p2aHoM
cnocmepizaemeca “nonimuzauis” koHcmumyuiliHoi tocmuyii i 8idnogioHo
maka OisiIbHICMb 8UX00UMb 8/1ACHE 3a MEX| YUCMO HOPMAMUBHOI.

KOHTpOnbHI @YHKLIT OpraHy KOHCTUTYLLIMHOI OCTULIT YABASIOTLCA $K
MEexaHi3M BUPilIEHHS KOHPAIKTIB KOHCTUTYLIMHOrO XapakTepy!®®, B OCHOBI
SAKUX NEXUTb PO3INSA KOHCTUTYLiIMHO-NPaBOBUX CNOPiB. AKTyani3aLis KOH-
TPONbHUX QYHKLIN Y AiSNbHOCTI OyAb-KOro AEepXKaBHOrO OpraHy € Haa-
MipHOt0, Taki cnig po3rnaaatv sk e@ekTUBHMIA 3acib NPaBOBOrO 3aXMUCTY,
WO 3MIMCHIOETHCS 33 HANEXHOK MPaBOBOK MpOLEenypolo. TakuM YMHOM,
KOHTPONbHAa QYHKLiS peanisyeTbcsa yepes MoCTiHe CNifKYBaHHS KoMmme-

167 3okpema, KCY 3aboponus MapnamenToBi YkpaiHu — BepxoBHiit Paai peryntoBat LiHu
(Tapudm) Ta 34iACHIOBATM KOHTPO/b 33 HUMM, OCKINIbKM BNaAHA KOMMNeTeHLiN npeacTaBHULb-
KOro opraHy y Lii chepi 6yna BXe peanizoBaHa WASIXOM MPUAHATTS 3aKOHY MPO WiHW i Li-
HoyTBOpeHHS (PiweHHs KoHcTutyuitHoro Cyay Ykpaiuu Big 9 6epesHs 1999 poky no cnpasi
LOA0 TUMYACOBOT 3a60POHM NIABMULLEHHS LiH | TapUdiB Ha XMUTNOBO-KOMYHasbHI nocayr1 Ta
nocnyrn rpoMafcbkoro TpaHCnopTy). HacniAKoM LbOro CTano BHECEHHS 3MiH A0 3rafaHoro
3akoHy MapnameHToM YkpaiHu, unm dakTuyHo 6yno “nogonaHo” piweHHs KCY 3akoHoaaBuMM
wnaxoM. OaHaK HaCNiAKOM po3raay W€l cnpasu ctano “BuasneHHs” KoHctutyuinHum Cyaom
TaK 3BaHWX pernamMeHTapHMX NoBHoBaxeHb Ypany Ykpaitu — KabiHeTy MiHicTpis.

168 NIne.: Opuamueckas koHbamktonorus. M.: UM PAH, 1998.
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TEHTHWMM OPraHOM 33 BMKOHAHHSIM BMIACHWUX PilleHb i BTIIEHHS iX Y XUTTS
3a LONOMOro MpaBoOBMX Mpoueayp 3abe3nevyeHHs Yepes CUCTEMY CTPU-
MYyBaHb i NPOTMBAr.

KoHctutyuiinnin Cyn 33 XapakTtepoMm CBOEi AiIbHOCTI Ta NpeaMeToM
FOPUCAMKLIT HE MOXEe 3aMMaTV NONIOXKEHHS HaA CyAaMu 3arafibHOI HpuUC-
AMKLii. [Xx NOBHOBaXXEHHS PO3MEXO0BaHi NpuMHUMNaMK cybcuaiapHOCTi Ta
niasipomyocTi. KoHcTuTyuinHmin Cya NOKAMKAHWMI BUPiLYBaTU KOHCTUTY-
LiiHO-npaBoBi cnopu. [isnbHiCTb LbOro OpraHy KOHCTUTYLIMHOI 0CTULii
6a3yeTbCa Ha PYHKLIOHANBHOMY 3B'A3KY i3 CyAaMu 3arasbHOi OPUCAMKLII,
ofOHak 1oro cdepa LiSNbHOCTI BYX4Ya, HiXX CyA0OBOi Bnaau y uinomy. Tomy
KCY sk nybniyHo-BNagHWM iHCTUTYT HE CTAHOBMTb MEBHOMO CUCTEMHOIO
YTBOPEHHS.

1.5. OpraHisauia KOHCTUTYLiIHHOI tocTULii B YKpaiHi

Mpuinatta 3 rpyaHa 2004 p. BepxosHuM CynoM YKpaiHu pilieHHs y
cnpasi npo Bubopu lMpesnaeHTa YKpaiHM HArngAHO NPOAEMOHCTPYBANo
cneumdiky CniBBiAHOWEHHS MK KOHCTUTYLIMHOK Ta 3arasbHOCYA40BOH
topucamkuieto B YkpaiHi. Lle piweHHs BepxosHoro Cyay CKkpaBo nokasasno,
L0 i CyAM 3aranbHOi KpUCAMKLIT Npy 34iIMCHEHHI CYA0BOr0 KOHTPOKO Hag
LisMU BUBOPUMX KOMICIM 3LIMCHIONTb QYHKLIT KOHCTUTYLIAHOI t0CTULIT,
agKe NUTaHHS GOPMYBAHHS OpraHiB BNaaM 3a J0MOMOrok BMOOPIB € nu-
TaHHSAM KOHCTUTYLIMHOIO XapakTtepy. AKTMBI3aLis CyfoBoi Bnagu y 3abes-
neyvyeHHi NPUHLMNY BEPXOBEHCTBA NPaBa MA€E HenepeciyHe 3HAYEHHS A4
(dYHKLIOHYBAHHS TPOMAASHCbKOro CycninbCcTBa B YkpaiHi. be3 3abesne-
YeHHs NPaBOBOi BM3HAYEHOCTI, MPaBOBOiI 6e3neku iHAMBIAA Y CYCNiNbCTBI
CTalOTb ypa3nmBi Byab-aKi NONOXEHHS aKTiB 3aKkoHOA4ABCTBA YkpaiHu. Oc-
HOBOO NPaBOBOi 6e3neku iHAMBIAA € PYHKLIOHYBAHHS rapaHTii OCHOBHMX
npaB i cBO6OA NOAMHK, CEpen SKMX LeHTPanbHe MicLe nocifaroTb CynoBi
YCTQHOBM.

[MUTaHHA CNiBBIAHOWEHHS KOHCTUTYLIMHOI KOCTULIT Ta CyLiB 3aranb-
HOI HOPUCAMKLIT € LEeHTpanbHOK MpobieMoto WOA0 PO3YMiHHA NPUPOAM
IOpUCAMKLINHOI aisnbHocTi KoHcTuTyuinHoro cyay Ykpainu. o6 3'acysatu
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LLe aKTyasibHe NUTAHHA, CNif, PO3INSHYTM OCHOBHI CBITOBI MOAEN KOHCTUTY-
LiMHOI HOCTULIT, iX 3aranbHi pUCK Ta BiAMIHHOCTI.

Buxopsuum i3 npegmeTa CBOiX NOBHOBAXEHb NO PO3MNSAY KOHCTUTY-
LiMHO-MPaBOBMX CNOPIB, OPraHM KOHCTUTYLLIMHOI IOCTULLIT KOHKPETU3YIOTb
KOHCTUTYLiHI HOPMU, ane 0AHOYACHO GOPMYIOTb KOHCTUTYLLIMHY NONITUKY
(aBuwwe “topmamsauii” nonitukm). Hanpuknag, 3rigHo 3i ct. 134 KoHcTtuty-
uii Monposu KoHctutyuinHuii Cyn He3anexHui Bif Oyab-sKoi iHWoT ny-
6nivHOi BNagm i NigKopseTbCs TiNbKM KOHCTUTYLII. Llel opraH nokiMkaHui
rapaHTyBaTV ‘BEpX0BEHCTBO KOHCTUTYLIT, 3a6e3neunty peanizauio npuH-
LMny NOAiNY BNAaAM Ha 3aKOHOAABYY, BUKOHABYY Ta CYA0BY i rapaHTye BiA-
NOBIAANbHICTb AEPXABW Nepes rpoOMafsHMHOM | rpPOMafsHUHA nepeq nep-
aBoK"1¢%, Jk 3a3Havae KonuwwHin npesunaeHt ®KC OPH E. benaa Ta cyaas
K. lLMyne, opraH KOHCTUTYLiIMHOI IOCTULIT BONOAIE MUPOTBOPUOLD, @ TAKOX
iHTErpyo4or0 (YyHKLI€E, WO BM3HAYAE MOrO AiNIbHICTb Y SKOCTI rapaHTa
MONITUYHOIO MMUPY Y CYCMiNbCTBI Ta Aepxkasi’®.

Lle NOB'I3aHO 3 TUM, L0 CBOI PilleHHS OP2aH KOHCMUMYyUYiliHOI ncmuyii
BUHOCUMb HA OCHOBI 3aKOHY Ma 3acadax 8epxo8eHcmea npasa i cnpaseo-
7IUBOCMI, 8iH 8i0C/IOKOBYE OUHAMIKY KOHCMUMYUIHO-Npagoeux 6iOHOCUH,
3abe3neyyroyu npagosi pamku cgobodu nonimuyHoi disneHocmi Takum yu-
HoM, yeli opeaH 8u3Ha4yae npagosuli nopsdok Habymms ma peanizayii npas i
0608%43Ki8 ix y4acHUKamu Ha npedmem 8i0N08iOHOCMi KOHCMUMyUii i 8 ybo-
My noss2ae cyms “opuduzauii” nonimuku KoHcmumyuitiHumu cydamu.

BkntoyeHHs opraHy KOHCTUTYLIMHOT KOCTULLIT Y CUCTEMY CTPUMYBAHD i
NpOTMBAr Yy BITYM3HAHOMY AOCBIAI KOHCTUTYLLIOHANi3My CnpaBa CkiagHa. 3
uboro npusony akagemik 0. Lemwyyenko Ta I MypalmnH winkoMm cnpa-
BEAMBO BKasyoTb: ‘MM He Manu BNacHOro A0CBia4y y Uik cnpasi. Tomy B
KiHui 80-x i Ha noyaTky 90-X poKiB Halla Teopis i NPaKTUKa 3BEPHYINCS
[0 [0CBiAy 3apybiXKHMX KpaiH Y MUTAHHAX OpraHisauii KOHCTUTYLIMHOMO
KOHTponto™7!, TpaauuiiHe OTOTOXKHEHHSI KOHCTUTYLiMHOT HOCTULIT i3 KOH-
CTUTYLLIMHUM KOHTPO/IEM MNOASTAE B TOMY, WO 34iMCHEHHS KOHCTUTYLLIMHOIO
KOHTPO/II0 33 NPAaBOBMMU aKTaMM Ha NpefMeT iX HeCynepeyvyHoCTi KOHCTU-

169 HoBble KOHCTUTYLMM cTpaH CHI v bantum. Mocksa: MaHyckpunt. 1997. C. 342.
70 1y, 3a: Bob6oTo C.B. KoHcTuTyumoHHas octmums. C. 74.
71 [Llemwyyerko t0.C., MypawwuH I0. KoHctutyuitiuin Cya Ykpainu. Kuis: IH HOpe, 1997.C. 3.

PO3AIN 1. CucteMa rapaHTiin KOHCTUTYLIMHOIO naay
Ta KOHCTUTYLIMHA OCTULIS B YKpaiHi

127

Tyuii € CTPUXKHEBMM NOBHOBAXKEHHSM KOHCTUTYLLIMHMX CyAiB, X04a 3axia-
Hill HayLLi KOHCTUTYLIMHOrO NpaBa Taka To4ka 30py HesigoMal’2,

@®yHKLiOHYBaHHS KBA3iCyf0BMX YCTAHOB MO 3abe3neyvyeHHt0 Bepxo-
BEHCTBA KOHCTUTYLiT O0BEN0 CBOK HeedeKTUBHICTb. Taki MO CyTi He Bono-
LinY peanbHUMU BaXKENSIMU BMIMBY, OCKINIbKM iX pilleHHS He Manu ocTa-
TOYHOrO XapakTepy Ta He BONOAINM 0O60BA3KOBOK HPUANYHOK CUMOID, L
OpraHu HaBiTb peanbHO He 3MiMCHIOBaNM CBOW AisAnbHicTbY?. Came ToMy
BITYM3HAHA NPAKTUKA KOHCTUTYLLIOHANi3My 3BepHyaca 40 LYMKM Npo He-
0OXiZHICTb CTBOPEHHS CreLiani3oBaHOro, He3anexHOro opraHy KOHCTUTY-
LiMHOro npaBocyaas.

CborofHi y CBIiTi CKNanucs ABi OCHOBHI MOAENi KOHCTUTYLIMHOI 0CTU-
Lii: aMepuKaHCbKa Ta €Bponencbka. Pa3oMm i3 TMM icHye 6araToMaHiTHiCTb
3MilWaHKX, ribpUAHNX MoaeNen, TOMY He MOXHA 0OMeXUTUCS nnLe LoChi-
[KEHHSM 000X BULLEHA3BAHWUX MOAENEN.

3rigHO MpMHLMNIB NPaBOBOI AEpXaBM CYAO0Bi YCTAaHOBM He BMNpaBi
BiAMOBWTM 3aBHMKOBI Y NPpaBOBOMY 3axMCTOBI. Sk 3a3Hauvae I. LUTaliHbep-
rep, ‘cynoBa Biaja 3060B93aHa LOTPMMYBATUCS HaNEXHOI NpaBoBOi Npo-
Lenypu, rapaHTisMmu sKoi CnyaTb, 30KpeMa, npaBa JAUHM HA CYL0BMIA
3axuct abo Ha po3rmag i cnpaBu KOMMETEHTHWM CyAOM, CTBOPEHUM Ha
nigcTaBi 3aKoHy, abo NpuHUMN ne bis in idem”74,

Y npoueci eBontoLii GYHKLIOHYBAHHA KOHCTUTYLLIMHOI FOCTULIT Hanpa-
LbOBAHO LiNWMA psig OCHOBOMONOXHMX NMPUHLMNIB, SIKi 1€XaTb B OCHOBI iX
LiSINbHOCTI SIK rapaHTiB KOHCTUTYLIMHOIO naay. HesanexHo Bif, KOHKPETHOI
Mofeni KOHCTUTYLLIMHOrO NpaBoCyAAa Ta iX npeaMeTHOI cdepwu no posrns-
[y KOHCTUTYLiIMHO-NPaBOBMX CNOPiB TAaKMMKU BM3HAKOTLCA: A) 3aCTEPEXEH-
HS NPO 3akoH; 6) nmponopuiiHicTb abo 3abopoHa HaAMipHUX 0OMeXeHb
OCHOBHMX MpaB i CBOOOA; B) NMPUHLMMN 30EepeXeHHs CYTHICHOrO 3MicCTy
OCHOBHOTO NpaBa; r) NpuHUMN npaBoBoi 6e3nekn’’. Lle Bigobpaxae 3a-

172 ne.: YnpkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaBo. C. 160.

173 |llemwyuenko H0.C., MypawwuH I.0. Bkas. npaug. C. 4-5.

174 |ltaitH6eprep X. CTpyKTypHble 3n1eMeHTbl 3aNaAHOEBPONENCKON KOHCTUTYLMOHHOM HOCTU-
umu. CospeMeHHbIl Hemeukuli KoHcmumyyuoHanusm. M., 1994. C. 23.

175 NleTanbHiwe, avB.: YupkuH B.E. (pen.) CpaBHWUTENbHOE KOHCTUTYUMOHHOE mpago. C. 311;
Nensx W.A. 3awmta npaB yenoBeka Kak GyHKLUMsS KOHCTUTYLMOHHOTO npasocyaus. CospemeH-
Has 3awuma npasg yenoseka. M., 1993. C. 38-39.
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rasbHy TEHAEHLIKO €BOMIOLLIT KOHCTUTYLLIMHOT IOCTULT, AISNBHICTD 9KOT 30Ppi-
€HTOBaHa Ha 3abe3neyeHHs BEPXOBEHCTBA OCHOBHMX MpaB i cBobop, Bep-
XOBEHCTBA KOHCTUTYLLIi Ta KOHCTUTYLLIMHOMO Nlagy. B 0CHOBI Takmx ysiBneHb
NeXuTb “BUMOra 6e3yMOBHOI MOBA3aHOCTI AepyKaBw Ta ii opraHiB npasamu
TIOAUHN7®,

Cydosuli KOHCMUMYUitHUL KOHMPOJb SK IHCMPYMEHM CMpUMYy8aHs |
npomusaz 6ys we 3aknadeHuli y KoHcmumyuii CLUA. A. [aminemoH 3a3Ha-
yas, W0 “minbKu cy0 Moxe su3Hamu HedilicCHUMU akmu 3akoHo0as4oi e/a-
0u, Wo nopyulyroms KOHCMuUmyuitiHi 3a6opoHu. Koau gona nezicnamypu,
020/10WEHA 8 ii cmamymax, npuxo0ume y npomupiyys 3 80/et0 Hapooy,
020/10WEHOI' Yy KOHCMUMYyUii, Cy0di NOBUHHI Kepysamucs 0CMAHHbLO0, a He
nepwumu. BoHU NOBUHHI pe2yno8amu c8oi pilleHHs1 0CHOBHUMU 3GKOHAMU,
a He mumu, SKi He € 0CHosHUMU™7. [luHamika KOHCcmumyuiliHo-npagosux
gidHocuH y CLUA cnpusina ¢opmysaHHo o@iuiliHoi 0okmpuHU €y008020
KOHCmMuUmyuiliHo2o KoHmposto BepxosHum cydom y piweHHi no cnpasi
Marbery v. Madison (1803), xoua make nogHosaxeHHs npsimo He byno ne-
pedbayeHo KoHcmumyuier?’,

B ocHoBi amMepuKaHCbKOi MoAeni KOHCTUTYLIMHOI HCTULIT NexXuTb
BMPILWEHHS KOHCTUTYLiMHO-NPaBOBUX CNOpIiB Tifbku y dop™mi po3rnsgy
CYLOM 3arafbHOI OPUCAMKLIT BULLOT IHCTaHLi KOHKPETHOro Crnopy npo
npaBo. 3aBAaHHA 3aranbHOro Cydy MNOMFra€ Hacamnepern y po3BA3aHHI
KOHKPETHOIO CNOpPY MiX CTOPOHAMM i SKLLO MPU LbOMY BUHUKAE MUTAHHS
MPO KOHCTUTYLLIMHICTb MPAaBOBOIO aKTY, CyA MOBMHEH TaKOX BUPILLUTK MOTO.
3 iHworo 6oky, Sk 3acobu 3abe3neyeHHs OCHOBHMX MpPaB PO3rsAatTLHCS
npoueanypu writ of habeas corpus, mandamus Touuo.

CKNapHiCTb BMPILLEHHS KOHCTUTYLiMHO-NPAaBOBUX CMOPIB 33 aMepu-
KaHCbKOK MOAEN0 KOHCTUTYLIMHOI 0CTMLiT 00yMOBNEHA LinUM psaoM
MPUYMH, SKi HOCATb OpraHiyHWM xapakTtep. Hacamnepes cnif BigMiTUTH,

76 Jlepsx M.A.Ykas. cou. C. 38.

77 Nue.: MuwmH A.A., Bnacuxut B.A. KoHctutyums CLUA. MonnTnko-npaBoBOBOi KOMMEHTa-
puit. MockBa, 1985. C. 181.

178 wnT. 3a: leaax MN.A. Yka3s cou. C. 38.
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L0 KOHCTUTYLIMHO-NPaBOBUI CMip BMPILLYETbCS Y HEPO3PUBHOMY 3BI3KY 3
PO3MSAOM UMBINbHUX YM KpUMiHanbHUX cnpas. CNpaBeasvBO BKa3yeTbCs
Ha HagMipHY TpMBaNiCTb CyAOYMHCTBA, 3000B'A3yH0OUMI XapaKTep CyA0BUX
pileHb nuLwe Ans CTOPiH Y KOHKPETHIM cnpaBi (inter partes), MOXNUBICTb
OCKapXXeHHS NpaBOBMX aKTiB Ha MpeAMeT iX HEKOHCTUTYLIMHOCTI TiNbKK
npuBaTHMMM ocobam!’®. He auBnsumch Ha Te, WO icTopis aisnbHocTi Bep-
xoBHoro cyay CLUA cBiouMTb MpO yXWMNEHHS LbOro OpraHy Big po3rnsny
CnpaB Mo/iTUYHOTO XapaKTepy, OAHAK BiH HEOAHOPA30BO ‘MiANsrae noni-
TUYHMM HanaAKaM Tak, K Hi OAMH EBPONENCbKMIM KOHCTUTYLiAHMI cyn” e,

CrBOpeHHS cnewiani3oBaHMX OpPraHiB KOHCTUTYLIMHOI OCTULIT HacaM-
nepes CNpsAMOBAHO HA YCYHEHHS NONITU3aLii CyAiB 3aranbHOI PUCAMKLI.
MoniTka M KOHCTUTYLLIA HEe MOXYTb BYTM YiTKO BiAdineHi, ockinbku “cydac-
Hi KOHCTUTYLLIT TPAKTYHOTb CYCMNiNbCTBO SK BiAKPUTY ANS BCiX YHiKaNbHY no-
NTUYHY THCTUTYLIIO, SIKQ CTBOPHOE MAKCMMANbHO LIMPOKI MOXAMBOCTI ANs
peanisalii He KONEKTUBHUX, A IHAMBIAYanbHUX cTpaTeriin”®l, KoHctuTyuis
CTBOPHOE NpaBoOBe Mose 419 BifIbHOI MONITUYHOI JiSNbHOCTI, 33KOHOAABYOI1
NoNiTUKM Ta BiANOBIAANbHOI AisnbHOCTI ypaay. OpraH KOHCTUTYLLIMHOI toC-
TWUIT SIK IHCTPYMEHT CTPMMYBAHb | NPOTMBAr CaMOCTiiHO “He Bepe yyacTi y
noNiTUYHIM 6opoTbOi 33 BNady, @ NPUMMAE pillleHHS BiAHOCHO ii KOHCTUTY-
LiiHO-NpaBoOBMX acnekTiB"82,

Taka camocmiliHicmb ma He3anexHICMb 0peaHy KOHCmMuUmMyuiliHoi toc-
muyii 8U3HaYaeMbCa KiflbkomMa napamempamu io2o KoHcmumyuitiHo-npa-
808020 cmamycy. Sk ykasye Jl. [apniuki, no-nepuwe, ix opzarizayis ma
DYHKUYIOHYBAHHA 00CMAMHbLO WUPOKO 3AKPINIIOMbLCS Yy KOHCmumyuii,
o cmeoptoe cmiliky 0CHo8y 015 ix QisiIbHOCMI MA yCKNAOHIE BHECEHHS
3MiH, WO OUKMYKMbCS NOMOYHUMU noimuYHUMu Momusamu. o-0pyee,
He3anexHa, camocmiliHa no3uyis 8UPaXaemscs y 0cobausomy cnocobi
opmyBaHHs cyd0iscbkoeo ckiady yux opaaHie ma e ocobaugomy npaso-
somMy cmamyci ix cyddie. [lo-mpeme, cneuianizoeaHi opeaHu KoOHcmumy-

179 YupkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaBo. C. 165.
180 |ltaitH6eprep X.Yka3s cou. C. 22.

181 Peynukuit B. CBo6oaa 1 rocynapcrso. Xapbkos: MPonmo, 1998.C. 73.
182 TocypapctBeHHoe npaso lepmanuun. T. 1. C. 311,
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UitiHo20 KOHMPOJIK 80/100iDMb BUKIOYHUM NPABOM KOMNEMEHMHO po3-
ensdamu ma supiwlysamu NUMAaHHS Npo KoHCmMumyuitiHy nepesipky 3a-
KOHHOCmI Qill yCix iHWUX 0epxasHux opaaHis. [To-yemeepme, pilleHHS, U0
npuliMarmscs HUMU (3G BUHSMKOM KOHCY/JIbMAMUBHUX pilleHs), Maome
ocmamoyHull i 0boes3kosuli xapakmep. [To-name, cneuianizosaHi cyoosi
0p2aHu 80/100itome binbWUM cmyneHeM camocmiliHocmi (30kpemd, camo-
cmiliHo npulimamu peanameHm cg8oei pobomu abo supiwlysamu NUMAaHHS
npo 38inbHEHHS 3 nocadu cyodis i3 c8oz2o cknady)®s.

CyTHICHa XapaKTepuCcTMKa KOHCTUTYLLIMHO-MPABOBOro CTaTycy Ta Ai-
SNbHOCTI OpraHy KOHCTUTYLIMHOT HOCTULII, TAKUM YMHOM, BM3HAYAETHLCS
yepe3 0cobAMBOCTI OpuaM3aLii NONITUYHUX BIAHOCUH, LLO BPerynboBaHi
KOHCTUTYLiHUM npaBoM. Lle 34ilCHIOETbCS, 30KpEMa, “WNSXOM PO3BA3aH-
HA NONITUYHMX KOHDAIKTIB MK pi3HMMM BNagamun” 3a AOMNOMOroK Npaso-
BOrO iHCTPYMEHTapito Crewiani3oBaHOro opraHy KOHCTUTYLIMHOIO NpaBso-
Cy’u‘ﬂ‘ﬂl&t'

BuaineHHa cnewuiani3oBaHOro opraHy KOHCTUTYLiMHOrO npaBocyans
[L03BONSIE BTINUTU OKPEMWUI IHCTPYMEHTAPIM NO PO3rNAAY KOHCTUTYLiN-
HO-MpaBOBMX CropiB 6e3 3B'A3Ky 3 pO3rNg40M KOHKPETHWUX CyA0BMX CrpaB.
Taka cneundika poboTM UbOro opraHy 36aravyyeTbCsi Pi3HOMAHITHUMMU
dopMamu Ta HAbOpOM METOAIB MO iX BUpiLLEHHI. Ha KOpUCTb LbOro CBiA-
4aTb Xo4a 6 NpouenypHi GoOpMM AiANbHOCTI KOHCTUTYLLIMHUX CYAIB.

Lle no3Bonsie 3eKOHOMWUTM MPaBOBi MPOLEAYPU 3aXUCTY HA OCHOBI
Lii npuHUMniB cybcuaiapHoOCTi Ta MigBiAOMYOCTI, BHECTM Bifnbly ACHICTb
y CTpyKkTypy edekTuBHMX 3acobiB mpaBoBoro 3axucty. [punucu craten
63 Ta 69 3akoHy npo KCY 1woA0 0CTaTOYHOCTI Ta 3ara/ibHOOO60BAI3KOBOCTI
pilleHb OpraHy KOHCTUTYLIMHOI OCTULLIT 3aKpINaOTb iX KPUANYHY Culy
erga omnes nopiBHAHO 3 0OOB'A3KOBICTIO inter partes. Ha uin nigcrasi
OpraH KOHCTUTYLIMHOI HOCTULIT BNPaBi HAaNnonsraTu Ha HEYXWUbHOMY BM-
KOHaHHi CBOiX pilleHb yciMa cybekTamMm npaBa be3nocepesHbo K HOPM
KOHCTUTYLT i y BIANOBIAHOCTI A0 UMX pileHb GOopMyBaTV BNACHY NPaBoOBY

185 L. 3a: LWynbxeHko HO.J1. KOHCTUTYUMOHHMIA KOHTponb B Poccum. C. 43,
184 YppkuH B.E. (pen.) CpaBHUTENBHOE KOHCTUTYLMOHHOE npaBo. C. 167.
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nosuuito Ta dopMynoBaTU NPaBOBY AOKTPUHY. Taki 06CTaBUHU € CYTTEBU-
MW Y Cy4acHUX yMoBax pedOpMyBaHHS BITYM3HSHOT CMCTEMM NpaBoCcynas,
BUPILLEHHS MUTAHHS CNiBBIAHOLWEHHS MK KOHCTUTYLIMHOK HOCTULIEKD Ta
CyLaMu 3aranbHOI IOpUCAMKLII.

3akoHodascmso YkpaiHu ma ogiyitiHa no3uuis BepxosHozo Cydy gido-
bpaxae me NpUHYUNOBe NOJIOMEHHS, WO CyOu 3a2a/bHOI HOpUCOUKUIi He
enpasi 8ioMosuMu y Cy0080My 3axUCmOo8i 2pOMAOSHAM Npu NOPyWeHHI ix
npas i ceo600. Hasnaku, 3a2ansHi cydu 3060893aHi 3acmocosysamu noso-
weHHs KoHecmumyuii sk Hopmu npsmoi 0ii. Taka disasHicme cydie 3a2ane-
HOI topucduKuyii y egponelicskili MoOesni KoHcmumyuiliHo2o npasocydos He
niodaemecs cymHisy. “HasgeHicme cneuyiansHoi koHcmumyuitiHoi ocmuuii
He no36aensie 8Ci IHWI CyOU NpagoMoyHOCMi 3acmocysamu KoHcmumy-
YitiHi Hopmu abo KoHmMpoaeamu Qis/IbHICMb 0peaHie depwasu 3 MoyKu
30py ix KoHcmumyuitiHocmi™&, Came po3kpumms 3Micmy makoao cnisgio-
HOWeHHs 0ae 3mMo2y 8UQIIUMU OCHOBHI pi3HosuOU €sponelicbkoi Moodeni
KoHCmumyuitiHoi cmuuyii.

32idH0 3 n. 8 nocmarosu lneHymy BepxosHozo Cydy Ykpaitu ,[Tpo oco-
6nusocmi 3acmocysaHHss KoHcmumyuii YkpaiHu npu 30ilicHeHHI npaso-
cy00s” npasocydds e YkpaiHi 30iliCHEMbCSA BUK/TOYHO Cydamu, opuCOUK-
Uist SKUX NOWUPKEMBCS HA 8Ci NpABo8IOHOCUHU, WO BUHUKAKMb Y 0epmasi
(cm. 124 KoHcmumyuii), cydam nidgidomyi 8ci cnopu npo 3axucm npas i
80600 2pOMAoSsH.

Kpim moezo, piwerHHsm KoHcmumyuitiHozo Cydy YkpaiHu 8id 25 epyo-
Hs1 1997 p. 9-3n y cnpasi 3a 38epHeHHIMU xumenie M. Koemi Bodu 6yno
8CMaroseHo, wo 4.1 cm. 55 KoHcmumyuii micmums 3a2ansHy HOpMY, IKa
03HAYAE NPABO KOWHO20 38epHymucs 00 cydy, SKWo (020 Npasa yu cgo-
600u nopyweHi abo nopyuwyrmscs, cmgopeHo abo cmMeoprmscs nepe-
wKoOu 018 ix peanizayii, Marome Micue iHWi yuieMaeHHs npag ma caoboo.
3a3HayeHow HOpMoK cydu 3060893aH0 npuliMmamu 3aseu 00 po32/1s0y
Hagime y 8UNaodky 8i0CymHoOCmMi 8 3aKOHI CneyianbHo20 NOMOMEHHS NPo
cydosuli 3axucm.

18 lTaitH6eprep X.Ykas. cou. C. 23.
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CynoBa nanata BepxosHoro Cyay YkpaiHi B yxsani Big 02.10.2003 p.1%
BM3HaNa, wo ct. 55 KoHctuTyuii YkpaiHn rapaHToBaHO KOXXHOMY rpoMa-
ASIHMHA MPaBO Ha 3BEPHEHHS 33 3aXMCTOM MOpYyLIeHUX npaB i cBo6oa,
AKLLO L NpaBa 41 cBo60auM 6ynu nopyLueHi abo nopyuyoTbcsl, CTBOPEHO
YK CTBOPIOIOTHCA NEpPELIKOAM ANA iX peani3auii, MaloTb Micue iHWi ywem-
JIeHHs npaB i cBo6oa. BiamoBa cyay Ha niacraBi u. 1 ct. 126 LUK Ykpainu
Y NPUIAHATTI NO30BHMX Ta iHLIMX 3asB, CKapr, 0OpMJIEHUX BiANOBIAHO A0
UMHHOTO 3aKOHOAABCTBA, € MOPYLUEHHAM MpaBa Ha CYA0BUI 3aXMUCT, fKe
3rigHo 3i cT. 64 KoHcTuTywii YkpaiHn He Moxe 6yTn o6MexeHe.

B 0OCHOBI LbOro po3MexyBaHHS NeXUTb 06CAr LeHTpanisauii ropuc-
OVKUIMHUX MOBHOBAXEHb MO PO3MNsSAy KOHCTUTYLiMHO-NPaBOBUX CrMoO-
piB. Lle nae nigcrasu Buainut repmancbky (PPH, Pocivicbka Pepepalis,
MonpoBa, MakenoHis, IcnaHia Ta iHwWi) Ta aBCTpinicbky (ABCTpis, PpaHuis,
KasaxcTaH ToLL0) caMoCTiliHi EBPONENCbKOI (KOHTMHEHTaNbHOI) Moaenit®’
KOHCTUTYLiIMHOI OCTULI.

[ng 3aranbHOi €BpONencbKoi MoAeni KOHCTUTYLLIMHOT KCTULIT Xapak-
TepHe Take KO0 MOBHOBAXeHb, ki 6e3nocepeaHbo BiHOCATLCS BUKIIHOY-
HO [0 NpefMeTa BilaHHA crewianizoBaHux cynoBux opradis. I LTanH6ep-
rep BMAINSE cepen HUX Taki: 1) cnopu MiX BULMMK OpraHaMu AEPXaBU 3
npuBOAY iX KOMNeTeHLii, Mk opraHamu denepadii i cybekTiB denepauii
abo MiX opraHaMu LeHTpanbHOi BNaay Ta aBTOHOMIW 3 NPUBOAY iX KOM-
neTeHuii, npaB i 060B3KiB; 2) BUSHAHHSA HEKOHCTUTYLIMHUMM 3aKOHIB, AKi
Oynu NpuiAHATI NnapnamMeHToM GOpManbHO Y BiANOBIAHOCTI i3 YUHHOK KOH-
CTUTYLI€0; 3) nepeBipka KOHCTUTYLIMHOCTI pedepeHayMy Ta OCTaToOvHe
BMPILLEHHS NUTaHb, MOBA3aHMX 3 NEPEBIPKOLD pe3y/bTaTiB BUOOPIB Yy BULLI
KOHCTUTYLiMHI opraHu aepxasu; 4) BiACTOPOHEHHS Bif NOCaaM BULLMX NO-
CafloBMX OCiO AepxaBu 3a NOPYLWEHHS HUMU KOHCTUTYLT, YyCTaHOB/EHHS
AHTUKOHCTUTYLLIMHOTO XapaKTepy MOAITUYHMX MAPTiK, N036aBNEHHA OKpe-
MUX 0Ci6 KOHCTUTYLLiHWUX NpaB®,

18 URL: http://search.ligazakon.ua/l_doc2.nsf/link1/VS03260.html

187 [ouinbHIWWM YABNAETLCS HA3BaTH iX CaMe MOAENSIMM, OCKINbKM TiBPUAHI POPMM KOHCTH-
TYLiHOI HOCTULT BiNbLIOK MipOto TSXIIOTb CaMe A0 HUX.

188 |lITaiH6eprep X.Ykas. cou. C. 23.
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51K NpaBuno, Lii MOBHOBAXEHHS 3aKpinoTbCs 6e3nocepeaHbo Y KOH-
CTUTYLiT. BBaXXa€ETbCA HENPUHATHUM, W06 B OpraHiyHMX 3aKOHax A0MNOB-
HIOBABCS LieW nepenik MOBHOBAXEeHb 33 KOHCTUTYLiMHMMKU cyaamu. Tomy
Ma€ BaX/IMBE 3HAYEHHS PeryntoBaHHA KOMMETEHLiT OpraHiB KOHCTUTYLiR-
HOI toCTMLT came Ha piBHI KOHCTUTYLi. OoHaK € Npob6ieMaTUYHUM 3BYXKEH-
HSl KOHCTUTYLLIMHUX NPeporaTuB KOHCTUTYLIMHOT 0CTULIT Y OpMi 3aKOHY,
AKLLO 3BY)XKYETbCSA LOCTYN Qi3UUHMX | OPUAMYHUX OCIO 1O KOHCTUTYLLIMHOTO
CYA0UYMHCTBA, 3BaXKaKUM HA YMHHICTb MPUHLMNIB NPAaBOBOI BU3HAYEHOCTI,
NpOMOPLIMHOCTI Ta HaAMipHOro obMexeHHs OCHOBHMX MpaB i ceobos. B
3aN1eXHOCTI Bif, 3aKPinjeHoro 3a OpraHoM KOHCTUTYLLIMHOT tocTuLii npea-
MeTa Bi4aHHS MO poO3rnady KOHCTUTYLIMHO-MPABOBMX CMOPIB 3aNeXuUTb
3MICT NPUHLMAIB CyOCUAIapHOCTI Ta NiABIAOMYOCTI KOHCTUTYLIMHUX CYLiB
Ta iHWKX cyaiB. B 0CHOBI repMaHCbKOT MOAENi NeXUTb KOHLEHTpALS LmMX
NMOBHOBAXEHb, @ aBCTPIMCbKOI — iX AEKOHLUEeHTpauis.

3rifHO 2epMaHceKoi Modeni HeobXifHICTb KOHLEHTPALii MOBHOBAXEHb
no po3rnsay KOHCTUTYLIMHO-NPaBOBMX CMOPIB 3@ OPraHOM KOHCTUTYLLIMHOI
IOCTULLIT OBrPYHTOBYETBCS TUM, LLO TifIbKM CMeLiani3oBaHWii opraH npaso-
cynns 340atHui 3abe3neunTy HanexHi MpaBoBi rapaHTii BEpXOBEHCTBA
KOHCTUTYLiIMHUX HOPM, OCHOBHMX Npas i cBobos. [epMaHCbKka nNpaBoBa A0K-
TPWHA CTOITb HA NO3MLi, WO OPraHy KOHCTUTYLLIMHOI FOCTULiT HaNeXuTb Mo-
HOMOis MO PO3rNAAY KOHCTUTYLLIHO-NPABOBMUX CNOPIB, OCKiNbKM 3aKOH “He
X04ye BBIpATM aAMIiHICTpaTMBHOMY CyaAi NPaBO KOHCTUTYLLIMHOMO OpraHy, a
i3 BpaxyBaHHAM iX QYHKLIOHaNbHO-NPABOBOi CUCTEMU FOTOBMIA MOCTABUTU
HACNioKM CNOPY Y 3aNEXHICTb Bifl PilleHHS KOHCTUTYLiMHOrO cyay”'®. Taka
no3uLis nepecniaye ABOEAMHY METY: NO-NepLue, CKOHLLEHTPYBATU IOPUCAMK-
LiMHY LiSNbHICTb 32 EAMHUM NPEAMETOM BifaHHS, TOOTO 3ab6e3neunT pos-
a8 KOHCTWUTYLIMHO-NPABOBMX CMOpPIB BifocobneHnM, crewianizoBaHUM
KOHCTUTYLIMHUM CyAOM; NO-Apyre, 3BiNbHUTU CyAM 3aranbHOi HOpUCOMKLIi
Bif, HEOOXiLHOCTi BUPILLEHHS CMOPIB, Ki HOCATb MONITUYHUIA XapaKTep.

3okpema, OcHogHUl 3aKoH HiMedqduHU 3aKpine wWupokuli nepesik no-
8Hosa#eHbL PedepansHozo KoHcmumyuitiHozo Cydy, sKi y KOHUeHmposa-

18 TocypapctBeHHoe npaso lepmanuun. T. 1. C. 291.
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HoMy suensadi nepepaxosari y § 13 3akoHy npo ®KC gid 12.03.1951 p.1*°
Takox wupokuli nepenik N08HOBAMEHb N0 PO32/150y KOHCMUMYyUiliHo-npa-
808UX CNOPIi8 3aKPinJieHo 3a 0p2aHOM KoHcmumyuitiHoi ncmuuii y Mondo-
gi (cm. 135 KoHcmumyuii Pecnybniku Mondosa*®).

Taka KOHUEHTpaLis HPUCAMKLIMHUX MOBHOBAXKEHb KOHCTUTYLLIMHUX
CyniB 0,0O3BONISIE 3a6€3neYnTH EAHICTb CYL0BOT MPaKTUKM MO 3abe3neyeHHo
KOHCTUTYLIMHOMO Nagy B YCixX MOro acnektax. BuaineHHs posrnsgy cnopis
TaKoro xapakrepy ik okpemoi dyHKUIT npaBocyaas A€ 3Mory yHibikyBa-
TW NPOLEAypU 3axXMCTy OCHOBHWUX MpPaB, NepeBecTu po3rnsL KOHCTUTYLiN-
HO-MPABOBMX CMOPIB Y MIOLWMHY 3a0e3MeYeHHs EAUHOT KOHCTUTYLIMHOT No-
NITUKK, CTabini3yBaTH QYHKLiIOHYBAHHS CMCTEMU CTPUMYBAHb | NpoTUBar. Lle
BHOCWTb YNOPSAKOBAHICTb Y B3AEMOBIAHOCUHM MiX PiSHUMMU FifIKaMu BNaau,
a TAaKOX CTBOPHOE HAAIMHI rapaHTii NONITUKM COLIaNbHOrO perytoBaHHs.

Aescmpilicoka mModesnlb KOHCTUTYLIAHOI tOCTULIT MOKAMKAHA YCYHYTU
Take HaAMipHe HaBaHTAXXEHHS KOPUCAMKLIMHOT AiINbHOCTI KOHCTUTYLLIMHUX
cyaiB. 3 iHWoro 6oKy, y KpaiHax i3 L€ MOAENI0 KOHCTUTYLLIMHOIO NpaBo-
Cyans TpaauLUIMHO CKNanacs OKpeMa rifika aAMiHICTpaTUBHOT HOPUCOMKLI.
ToMy HeMa€e HaranbHOi NoTpebu Mo 3MiMCHEHHIO CYA0BOr0 KOHTPOJIK 33
aKTaMu aAMiHiCTpaTMBHOI BNaam 3 60Ky opraHy KOHCTUTYLiMHOI oCTULi.

3okpema, y ®paruyii, 0e ckaanacs camocmiliHa cucmema aomiHicmpa-
musHoi tocmuuii, o4ontoearoi depmasHow Padow’®?, akmu admiHicmpa-
musHoi enadu nidns2arome cy0080My KOHMPOJItO HA 8i0N0BIOHICMb 3aKO-
Hy adminicmpamugHum mpubyHanam. 32i0Ho KoHcmumyuii ®paruyii ma
OpdoHaHcy N2 58-1067 8id 07.11.58 p., wo Micmume op2aHiyHull 3aKOH,
KoncmumyuiiiHa Pada sik opeaH KoHcmumyuyiliHoi tocmuuii HadineHa 06-
MEeWeHUMU NOBHOBAHEHHAMU N0 30iliCHEHHID KOHCMUMYUYiliHo20 KOHMp-

190 Nue.: DepepatuBHas Pecnybnvka lfepMaHuu. KOHCTUTYLMS U 3aKOHOAATENbHbIE akTbl. Mo-
ckBa: Mporpecc, 1991. C. 305.

91 HoBble KOHCTUTYLMKU cTpaH CHI 1 bantuu. C. 342-343,

192 CraTyc uboro opraHy BperynboBaHo OpaoHaHcom N2 45-1708 Big 31.07.45 p. [ine.: MpaH-
uy3ckas Pecnybnuka. KoHCTUTYLMS M 3akoHonaTenbHble akTbl. Mocksa: Mporpecc, 1981. C.
255 i HacT.
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0/1t0 3a NPABOBUMU GKMAMU 8UL4UX 0p2aHie depxasu, 3a 30iliCHEHHAM pe-
pepeHoymy mowjo*®.

B ascmpilicekili npasosili cucmemi icHyromes mpu 8uyi cy0o8i iHCma-
Uii, N0OBHOBAMEHHS SKUX (PYHKUIOHA/IbHO po3Mex08aHi, — BepxosHuli cyo,
AomiHicmpamueHuli cyd ma KoHcmumyuitiHuli cyo. [lei ocmaHHi ycmaHo-
8U ssaxaromMbCs cyoamu nybaiyHo2o npasa i 8oHU 30ilicH0Mb cydosuli
KOHMpPO/b 8i0N0BIOHO 30 0P2aHAMU BUKOHABYOi Ma 3akoH00asqoi 6aad. Ix
dianbHicMb 8pe2yibosaHo cneuiansHum po3dinom KoHcmumyuii “Tapanmii
dompumanHa KoHcmumyuii ma 3akoHHocmi ynpagniHHs ™4, Takuii po3no-
0in @yHKuIl Mix cydosumu ycmanosamu obymosne me, wio y KoHcmu-
myuitiHull cyd Aecmpii Moxe 6ymu nodaHa iHOU8idyanbHa cKapaa minsku
y 8UNAOKAX NOPYWEHHS NPas, SKW0 ye € Hacniokom akmig abo 0ili aomi-
HicmpamueHUX op2aHie nicas suyepnaHHs 0ocmynHux admiHicmpamus-
Hux 3acobig npasosozo 3axucmy. PiweHHs cydis 3aeanbHoI LPUCOUKUIT He
Moxyme 6ymu ockapxeHi y KoHcmumyuitiHuti cyo. [pomadsHu Ascmpii y
daHoMmy sunadky 80/100ikMb NPagom 6eznocepedHbo 38epmamucs y €8po-
nelicbkuli cyd 3 npas n0OUHU™ >,

Takox 38yHEHO NOBHOBAMEHHS 0p2aHy KOHCMUMYyuitiHoi ncmuuii Kazax-
cmany (cm. 72 KoHcmumyuii**®®). ¥ Kasaxcmawni, sk i 8 Aecmpii ma ®par-
yii nepesipka Ha npedmem KOHCmMUMyUyitiHocmi akmie adMiHicmpamugHoi
8/1a0U 30iliCHIEMbLCS He 0p2aHOM KOHCMUmMYyUiliHoI tocmuyii, a 3a2anbHUMU
cyoamu. Pasom i3 yum 6e3nocepedHili KoHcmumyuitiHulti KOHMposs y coepi
OCHOBHUX Npas i ce0600 MoxuIUBUL Yy paMKAX iIHUUOEHMHO20 KOHMPOJIHO.

TakuM YMHOM, 4N9 aBCTPIMCbKOI MOAENi KOHCTUTYLLIMHOI I0CTULIT € Xa-
pakTepHMM 3BY>KeHa 00€KTHa cepa KOHCTUTYLLIMHOMO KOHTPOJIH 33 NPaBo-
BMMMU aKTaMMU, IKa 0OMEXYETHCS TiIbKM aKTaMU BULLMX OPraHiB AepPXKaABHOI
BnagM. Posrnag iHAMBiAyanbHUX CKapr rpOMaasH ANg Wi€i Moaeni KOHCTUTY-
LiMHOro NpaBoCcyans He € TpaguuinHmM. B ABCTpii po3rnsg, iHaMBiAyanbHUX
ckapr KOHCTUTYLLIMHKUM CYyA0M MOXAMBUI TiNIbKK MiCNS BUYEPMAHHA YCiX 3a-

195 [lue.: ®paHuy3ckas Pecnybnuka. KOHCTUTYUMS U 3aKOHOAATENbHbIE aKTbl.
194 Nasapes B.B. KoHcTUTyumOHHbIN cya ABcTpuu. [oc-Bo 1 npaBo. 1993. N2 9.
195 Nlepax W.A. Yka3 cou. C. 49.

1% Hogble kKOHCTUTYLMK cTpaH CHI 1 bantuu. C. 256-257.
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cobiB NPaBOBOro 3aXMCTy B OpraHax aAMiHiCTPATUBHOI HOCTULIT i NpeaMe-
TOM TaKMX HanuacTiwe € akt1 abo Aji noniuii abo cMnoBUX CTPYKTYP.

Hepnonikamu aBcTpiMcbKOi MoAeni KOHCTUTYLIMHOI OCTULIT € cKnaa-
HiCTb MEexaHi3My B33€EMOAiI aBTOHOMHWX CyLOBMX YCTaHOB. [pu UbOMY
MOXYTb BUHMKATU TPYAHOLL NO 3a6e3ne4yeHH0 BEPXOBEHCTBA KOHCTUTYLLI
yepes 34iMCHEeHHS CneLiani3oBaHOro Cy0BOr0 KOHTPO/IKO 33 aKTaMu agMi-
HICTPaTUBHMX OpraHiB. BiacyTHICTb NpAMOro AOCTYNy A0 KOHCTUTYLIMHUX
CyLiB ANS 3aXMCTYy OCHOBHOMO npaBa (PakTUYHO MepPeHOCUTb Tarap Takoi
Bi4NOBIAANBHOCTI HA CyAM 3arafnbHOT KPUCAMKLIT, 9Ki Y LLbOMY acnekTi Ta-
KOX BUKOHYIOTb DYHKLLiT KOHCTUTYLLIMHOI HOCTULT.

Y psidi KpaiH icHytome 3Miwai, 2i0pudHi Mooesi KoHcmumyuyiliHoi tocmu-
uii (Hanpuknad, beriH, Ekeadop, Ecmowis, [opmyeanis, [TAP mouwo), dns skux
XxapakmepHo 30ilicCHeHHs1 KOHCmUMyUiltiHo2o npasocydos sk 8idocobneHuMuU
cneyianizo8aHuMu cydo8uMuU 0p2aHaMu, mak i Cyoamu 3a2a/16Hoi topUCOUKUi.

32i0Ho0 KoHcmumyuii Tpeuii ¢yHKuUii KoHcmumyuitiHoi tocmuuyii 30it-
CHIOIOMbCS BepxosHuM cneyiansHuM CyOoM, KU Xapakmepu3syemscs sSiK
KoHcmumyuitiHul cyd (cm. 100), 3aeansHumu cydamu (4. 4 cm. 93) ma aod-
MiHicmpamusHUMU cydamu, 04o/1t08aHux LepxasHoto pador (cm. 95)1%.

KoHcTuTyuiHa tocTuuis gk cBOepifHa dopma opraHisauiiHo-npo-
LlefypHOro MexaHi3My 3abe3neyeHHs KOHCTUTYLiIMHOT 3aKOHHOCTI Ta npa-
BOMOPSAKY, BEPXOBEHCTBA OCHOBHMX NpaB i CBO6OA, € BTiNEHHAM BNafHOI
(FOpUCAMKLIMHOI) AiSNbHOCTI Cnewiani3oBaHOro BULLOIMO CYAO0BOro OpraHy
B paMKax HanexHoi npaBoBoi npouenypu. Ha KopucTb LbOro CBifYMTb
odiuiHa Mo3mLig opraHy KOHCTUTYUiMHOI tocTuuii OPH. MepepanbHuii
KoHnctutyuiriHmit Cya HiMeYumHM CXMNAETLCA [0 AOKTPMHM, 3rifHO Kol “y
LLeHTpi KOHCTUTYLiIMHOrO NOPSAKY NexaTb LiHHICTb Ta rigHICTb ocobucTocTi,
SKa Yy BiIlbHOMY CAMOBMPAXXEHHI Ai€ sIK YaCTMHA BiNIbHOrO CycninbcTea” %,

KoHctutyuia Ykpainm BigHocuTb KCY no opraHis npasocyaas (cT. 124).
3 npouecyanbHOi ToYkM 30py NpaBoBui pexxnm gisnbHocti KCY Bigpi3Ha-

197 Ine.: KoHcTuTyumm BypskyasHbix rocyaapcTs. Mockea: Mporpecc, 1986.
198 TocypapctBeHHoe npaso lepmanuu. T. 2. C. 201.
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€TbCS Bif, AIANBHOCTI CyAiB 3aranbHOI OpUCAMKLIT, oyontoBaHnx Bepxos-
HUM Cynom YkpaiHu. besnocepeaHbo BnagHa AisNbHICTb Ta NpouecyanbHi
dopMu 34iMCHEHHS NOBHOBaXeHb KoHCTUTYLiMHMM CynoM BU3HAYeHi pos3-
ninom Xl KoHctutyuii Ta 3akoHom npo KCY. OpucamKUiiHOT AisnbHOCTI
KCY crocytotbes cratTi 147,150-152, 159 KoHcTuTyuii. Li BnagHi nosHoBa-
YXEHH$I OpraHy KOHCTUTYLIMHOT KOCTULLIT HE MOXYTb 3A4iMCHIOBATUCS THLUMMM
opraHamu nNpaBoOCYAAs, OCKINIbKM BiH € EAMHUM OPraHOM KOHCTUTYLiMHOT
tOpUCAMKLIi B YKpaiHi.

Y KOHLLeHTPOBaHOMY BUpasi noBHOBaxeHHs KoHctutyuiriHoro Cyay 3a-
Kpinneni y ct. 13 3akoHy npo KCY, BiANOBIAHO [0 SKOi OpraH KOHCTUTYLLiN-
HOI FOCTULIT pO3rNS4a€e CNpaBu Woao: 1) KOHCTUTYLIMHOCTI 3aKOHIB Ta iHLWKX
npaBoBux akTiB BepxosHoi Paaun YkpaiHu, akTis lNpe3naeHTta YkpaiHu, akTis
KabiHety MiHicTpiB YkpaiHu, npaBoBux akTiB BepxoBHoi Pagu ABTOHOMHOI
Pecnybnikn Kpum; 2) BignosiaHocTi KoHCTUTYLIT YKpaiHM YMHHUX MiXKHA-
POAHUX AOroBOpiB abo TUX MiXKHAPOAHMX AOrOBOPIB, LLO BHOCATLCS A0 Bep-
XOBHOI PafiM ons HafaHHS 3roam Ha ix 060BA3KOBICTb; 3) AOAEPXKAHHS KOH-
CTUTYLLIMHOT NpoLuesypu po3CiifyBaHHS i po3rnsgy CnpaBu NPo YCYHEHHS
Mpe3unpeHTa YKpaiHKu 3 nocTta B NOPSAKY iMNIYMEHTY, BUSHAYEHUX CTATTAMM
111 Ta 151 KoHctutyuii Ykpainu; 4) odiuirtHoro tnymayeHHs KoHCTUTyLii i
3aKoHiB YkpaiHu. Takox KoHctutyuinHuii Cyg YKpaiHu 34iMCHIOE NOBHOBA-
YKEHH$ LWOA0 HAaJAHHS BUCHOBKY Mpo nopyLweHHs BepxosHoto Pagoto AsTo-
HoMHoi Pecny6niku Kpum nonoxeHb KoHCTUTYLIT i 3akoHiB YkpaiHu

KCY He BnpaBsi BUpiLLyBaTV MUTAHHS 3aKOHHOCTI LLOA0 NPaBOBMX aK-
TiB OpraHiB Aep>kaBHOI BNaAM, OpraHiB MiCLLeBOro CaMoBpsAyBaHHS, a Ta-
KOX iHLWi NUTaHHS, BiHECEHI [0 KOMNETeHLUiT CyAiB 3aranbHOi LOPUCAMKLI
(ct. 14 3akoHy npo KCY). 3aBpaHHaM KoHctutyuitHoro Cyay € rapaHTy-
BaHH$S BepxoBeHCTBa KOoHCTUTYLiT 1K OCHOBHOIO 3aKOHY AepaBu Ha BCiW
Teputopii YkpaiHu (cT. 2 3akoHy npo KCY). AHani3 nonoxeHb u. 2 ct. 147
KoHcTuTyuii Ta . 2 3akoHy npo KCY cBig4mTh, WO 3aKOH OPIEHTYE OpraH
KOHCTUTYLIMHOI IOCTULIT pO3rnaaaT BUK/IKOYHO MPABOBi NMUTAHHS.

3akoHom npo KCY 8i0 3 uepsHs 1992 poky byno nepedbayeHo 8 yinomy
wupwuti nepenik nogHosaweHb KoHcmumyuitiHozo Cydy. 3okpema, 32i0-
HO 3i cm. 14 ybo2o 3akoHy OoKpiM 30iliCHeHHs sule 32a0aHUX PyHKUIL,



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

138

KCY 6ys ynosHosaxeHull po3ensoamu cnpasu npo nopyweHHs Komne-
meHUuii opearie i ocib depxasHoi enadu, susHadeHux KoHcmumyuyi€ew; npo
nopyweHHs po3nodiny KomnemeHuyii Mid UeHmMpanebHUMU 0peaHamu ma
Micuesumu opeaHamu nybniyHoi 8nadu, 30kpema, Micuesux pad; Npo KoH-
cmumyuiliHicms npusHayeHHs subopie ma pegepeHOyMy; npo KOHCMuU-
myuitiHicme disimbHocmi | npuMycosuli po3nyck NoaAIMUYHUX napmid ma
BCEYKPAIHCLKUX | MIXHAPOOHUX 2pOMAACLKUX 0p2aHi3ayili ma 0esKi iHWi.
OO0Hak yum 3akoHoMm He nepedbayanocs 30ilicHeHHs KCY nogHosameHb no
maymayeHHto KoHcmumyuii | 3akoHig Ykpairu.

KoHcTutyuiriHuii Cyp, Bigirpae BaxnmBy ponb y 3abe3neyeHHi KOHCTU-
TYLIMHOI 3aKOHHOCTI Ta NOPSAKY, OCHOBHMX MpaB i cBOOOA, O BM3HAYa-
€TbCS AMCMO3UTUBHICTIO, MiABIAOMYICTIO Ta CyOCUAIAPHICTIO Y 34iMCHEHHI
KOHCTUTYLiMHOrO npaBocyans. HamBaxnueiwmM ybauaetbcs 3B930K Mix
OCHOBHMMWM NpaBaMu, OpraHisauieto Ta npouecyanbHMMK GopMamMu Aisnb-
HOCTI, WO B LiNOMY i BU3Ha4Ya€e AisnbHicTb KCY 9K opraHy KOHCTUTYLiR-
HOi tocTuuii. Ak ogHa 3 NyBNiYHO-BNAAHUX CTPYKTYP, OPraH KOHCTUTYLiR-
HOI HCTULIT CNYXMUTb BAX/IMBUM iHCTPYMEHTOM MO 3abe3neyeHHo npaea
Ha 3aXMCT 9K HeobxigHoi “nepeayMoBu cBo6OAM rPOMaAAH, YTBEPLXKEHOI
LEepaBo™°,

KoHcmumyuitiHut Cyd Ykpainu npu po32as0i cnpag HeoOHopazoso nio-
Kpecs108as 8axuiugicmes npagogozo 3axucmy 0CHOBHUX Npas, 8idcmororo-
Yu KoHCcmumyuitiHi npuHyunu pisHocmi (cm. 24) ma c8o60du po3sumky
ocobucmocmi (cm. 23). Y piweHHi no cnpasi 2pomadsHku A3wbu I[1. wjodo
npasa Ha ockapxeHHs 8 cydi HenpasomipHux 0ili nocadosoi ocobu?® KCY
303HAYU8, W0 HE3aNeXHO 8i0 BKA3IBKU y 3AKOHI, Npago 0cobu Ha 3axucm
2apaHmyemecs 32i0Ho cm. 55 KoHcmumyuii. Cyd niokpecnus, wo 00Hi€r 3
Hatisaxuiugiwiux meHOeHYili po38umky 8imyU3HSIHO20 3AKOHO0d8Cmea €
‘po3wuperHs cgepu cyd0so20 3axucmy, 8 momy Yucii cy008020 KOHMpPO-
7110 3 NpasoMipHicmio | 06rpyHmosaHicmio piwieHs, 0ili yu 6e30ignsHocmi

199 TocypapctBeHHoe npaso lepmanun. T. 2. C. 188.
200 ue.: OdiuiiHMit BicHMK Ykpainm. 1998. N2 1.
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0p2aHie 0epxasHoi 81a0u, 0p2aHie Micles020 camospsI0y8aHHs, N0cadosux
ma cnywbosux oci6™,

[ns BiTYM3HAHOI MOAENi KOHCTUTYLiMHOT toCTULi BNacTMBKIA obMe-
KEHWIM KOHCTUTYLiMHMI KOHTpONb®2, HagMipHa KOHLEHTpauis BRagHWX
NMOBHOBAXEHb MO 3A4IMCHEHHIO CYA0BOM0 KOHCTUTYLIIMHOIO KOHTPOMKO Hag
NpaBOBMMM aKTaMu OpraHiB nybaivHOI BNaam po3rnaaaerbCs HeEO4HO3HAY-
HO2%3, [1ns CyyacHOro CBITOBOrO KOHCTWUTYLiOHaNi3My € TpaauuiiHUM cne-
Liani3oBaHUM BULLMIA CYA0BUIA KOHTPO/b Ha4 NPaBOBUMU aKTaMU KOHCTU-
TYUiMHUX OpraHiB BNagum.

Y KpaiHax i3 npocTto GOopMOoI aAMIHICTPaTUBHO-TEPUTOPIANbHOI Op-
raHisauii AepxaBu CyO0BUI KOHCTUTYLIMHUI KOHTPO/b HE 3aBXAM BUCTYMAE
yHiBepcanbHUM. [pUMHATO BBaXKaTH, WO Cyau 3aranbHOI PUCAMKLI, 30Kpe-
Ma aMIHICTPaT1BHA KOCTULS, LINKOM 3A4aTHI 34iMCHUTU eeKTUBHUI CYyL0BUN
KOHTPO/1b 32 NPABOBMMM aKTaMK OPraHiB MiCLLEBOro yrnpaB/iHHA Ta CaMOBpSi-
[lyBaHHS. Pa3oM i3 TUM [y>ke Cepiio3HOK NpobaeMOI0 TyT BUCTYNAE BU3HAYEH-
HS CMiBBIAHOLIEHHS MK KOHCTUTYLLIMHO Ta aAMiHICTPaTUBHO FOCTULLIEKD.

Mipsisomuicts KCY wopo po3rnsay cnpas WoAO0 HecynepeyHoCTi npa-
BOBMX aKTiB BULLMX KOHCTUTYLIIMHUX OpPraHiB Bnagu obyMOBAEHa Mexamw
KOHCTUTYLIMHOIO KOHTPONHO, BU3HaYeHuX cT. 14 3akoHy npo KCY. Taka niggi-
nomuictb KCY obMexeHa fBOMa napaMeTpamu: a) afMiHICTPAaTUBHOK tOCTU-
L€, Y KOMMETEHLi10 SIKOi BXOAATb BU3HAYEHHS 3aKOHHOCTI NPaBOBMX AKTIB
OpraHiB Bnagu, nepepaxoBaHux y ct. 14 3akoHy npo KCY Ta Mexamu agMmiHi-
CTPATMBHOIO KOHTPOJIHO, LLLO 3AIMCHIOE MaBa AepXKaBu Ta ypsa; 0) 3aBAaHHAM
3arasbHUX CyAiB 3aXMLLATU OCHOBHI NpaBa 6e3nocepenHbo SK YMHHE NPaBo
Ha MigcTaBi KOHCTUTYLIMHMX nonoxeHb (4.1 cT. 55, ct. 58 Ta u. 2 c1. 124).

BusHayeHHs cniggiOHOWEHHS KOHCMUmMYyUiltiHOi ma admiHicmpamusHoi
rocmuyii cynpogoOmyemsca psaooM meopemuyHux | npakmu4yHux npo-

201 Nne.: BKCY.1998.N2 1. C. 6.

202 Tpo yHiBepcanbHUit Ta 0OMEXEHMUI KOHCTUTYLIMHUIA KOHTpONb AuMB.: YnpkuH B.E. (pesd.)
CpaBHuUTENbHOE KOHCTUTYLIMOHHOE npaBo. C. 214-223; lWanosan B. KoHctutywiiiHe npaso 3a-
pybixkHux kpaiH. Kuis: lOpiHkom IHTep, 1994. C. 254-255.

203 1nB.: COBPEMEHHbIN HEMELKMI KOHCTUTYLMOHaNU3M. M., 1993. C. 25-26.
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6nem?%*, 32i0HO YUHHO20 3a0KOHOOAscmea YkpaiHu npedmemom po3enady
3aeanbHUX cydis € npasosi akmu opeaHie adomiHicmpauii (MiHicmepcmes,
gidoMcme ma micuyesux depwagHux admiHicmpauiti). Mema makoeo npa-
80YCMAHOBNIEHHS NOJIS2A€E 8 OPIEHMYBAHHI CyO0BUX Op2aHie supiwysamu
BUK/IIOYHO NUMAHHS Npasa. Pasom i3 mum npaso3acmocosya npakmuka
aOMIiHICMPamuBHUX 0p2aHie Makox nions2ae cydos8oMy KOHMPOJH, WO
p032/1500€MbCs 9K 00085930K depxasu no 3axucmy ocHosHux npas. Came
npaso3acmocosya Npakmuka € 06EKMoM KOHMPOJIO 3d2abHUX cy0is, a
He KoHcmumyuitiHoi tocmuuii. Cneyudika disnsHocmi adMiHicmpamugHoi
rocmuuii?®> nongeae 8 momy, wo gioomyuli po3enad aomiHicmpamueHux
piwieHb Mae ceoi nepesazu 3 020y HA MEHWI CycnifbHi 3ampamu no
3axucmy npas ocobu. OOHAK 3a2anbHi Cyou npu po3ensdi makux cnpas
NoBuUHHI 6ymu 30piEHMOBAHI HEe MiNlbKU HA p032/1510 NPagosux akmie ad-
MiHicmpamueHoi enadu Ha npedmem ix 8i0N0BIOHOCMI 3GKOHY, O MAKOX
HQ BU3HAYeHHS npas i 060853Kie CMOpPIiH N0 CNPasi, 8KA3yK4u Ha cnocobu
BUKOHAHHS Cyd08020 pilieHHs* .

204 Nug.: CaBunH M. KoHcTuTyUiHWIA Cya YKpaiHu y MexaHi3Mi rapaHTyBaHHs npas i cBo6of,
noauHn. lpaso Ykpainu. 1999. N2 4. C. 37-38.
205 3rigHo 3i cT. 17 KAC:

,1. KoMneTeHLuis afMiHiCTpaTUBHUX CYAiB MOLUMPIOETHCS Ha:

1) cnopw @i3nuHMX Ta OPULMYHKX OCib i3 CyOEKTOM BNagHUX NOBHOBAXEHb LWOA0 OCKap-
XKEHHS MOro piweHb (HOPMaTUBHO-NPABOBMX aKTiB YM NPABOBMX aKTiB iHAMBIAYaNbHOI Aii),
Ll un 6e3nianbHOCTI;

3) cnopu M cyb6ekTamu BRafHMX MOBHOBAXeHb 3 MPUBOAY peanisauii ix koMneTeHuii y
chepi ynpaBniHHA, y TOMY YUCNi AeneroBaHMX NOBHOBAXEHb, @ TAKOX CMOPU, SKi BUHUKAOTb 3
npuBOAY YKNAAAHHS Ta BUKOHAHHA afiMiHiCTPaTUBHUX [LOrOBOPIB;

4) cnopu 3a 3BEpPHEHHSM Cy6EKTa BNAAHMUX NMOBHOBAXXEHb Y BUMAAKAX, BCTAHOBIEHMX 3a-
KOHOM;

5) cnopw Wwoao0 NpaBoOBiAHOCKH, MOBM3aHMX 3 BUOOPUYMM MpOLLECOM YM npouecoM pede-
peHaymy.

2. KoMneTeHuis aAMiHICTPaTUBHUX CYAIB He MOLWMPIOETLCS Ha Ny6AiYHO-NPaBOBI CNpaBK:

1) wo BigHeceHi po topucamkuii KoHctutyuitHoro Cyay Ykpainu;

4) Wwopno BiAHOCHH, IKi BIANOBIAHO [0 3aKOHY, CTATyTy (MONOXEHHS) 06€AHAHHS rpOMaAsH
BifiHECEHi 10 Or0 BHYTPILUHbOI AiS/ILHOCTI 360 BMKIIKOYHOI KOMMeTeHL,ii.”

206 Nlue.: CrecbaHiok B. 3anpoBagkeHHs agMiHiCTpaTMBHOI tocTULiT B YkpaiHi. MpaBo YkpaiHu.
1999.N2 7.C.9.
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0608530K 3a2a/1bHUX Cy0i8 3acmocosysamu noaoxeHHs KoHcmumyuyii
K HOpMU NpsIMOI Oii BCMAHOBIKE MEXI KOHCMUMYUIGHOI topucOuKuii no
3axucmy 0CHo8HUX npas. Taka obmexeHicms 0isIbHOCMI 0p2aHy KOHCMu-
myuitiHoi tocmuuii He0OHO3HAYHA, OCKINbKU OyXe CKAaOHO 8U3Ha4yumu
Mexi pUCOUKYII 4b020 0p2aHy 3a aHUM HaNpsIMOM QisiIbHOCMI.

OcobnuBiCTIO BITYM3HAHOT MOAENi KOHCTUTYLIMHOI 0CTMLiT € Te, Wwo
KCY 3axuwae 6e3nocepefHbO OCHOBHI MpaBa i cBO6OAM 33 LOMOMOrow
cneundivyHoro MexaHismy. Takuii 3axXmCT 3AINCHIOETLCA LWASXOM PO3rnsny
cnpas nNpo odiuinHe TayMayeHHs KoHCTUTYLiT | 3aKOHIB YKpaiHu, K1 nes-
HOM MipOot NOAIOHUI 33 CBOEKD NPUPOAOI0 A0 iIHCTUTYTY KOHCTUTYLIMHOIO
ckapru. Lle Bumarae Bif 3aiHTepecoBaHmx 0Ci6 BUCOKOrO CTyneHs BONOLH-
HS 3acobamm NPaBOBOro 3axXMUCTY, W06 chopMyntoBaTH Yy BiANOBIAHOCTI A0
3aKOHY KOHCTUTYLiIMHE 3BEPHEHHS.

Ha BigMiHy Bif aBCTPaKTHOrO KOHCTUTYLIMHOrO KoHTponto, KCY Takox
30iACHIOE | KOHKPETHMI CYA0BMIM KOHTPONb. BianosigHo Ao wi€i npouenypu
(i1 NPUAHATO LWe HA3MBATU IHUMAEHTHUM KOHTPOEM) CyA 3aranbHOI opuc-
OMKLiT Yy BUNAAKY BUSIBNIEHHS NPW PO3rNAAI CPaBM HEBIANOBIAHOCTI 3aKOHY
KoHcTuTyLiT YKpaiHM NOBMHEH 3yNUHWUTM NPOBAAXKEHHS MO Hil | KNonoTaTu
nepep BepxosBHuM CyaoM Npo BHECEHHS KOHCTUTYLLIMHOTO nodaHHa ao KCY
Npo BUPiLIEHHS MUTAHHSA BifNOBIAHOCTI TAKOro 3aKOHY abo OKpeMuX Moro
nonoxeHb KoHctutyuii Ykpaitnu. Taka 3a6ropokpaTM3oBaHa npoueaypa iH-
LUMAOEHTHOrO KOHTPOSIIO He 3abe3neyye HaneXHUM YUHOM NpaBo 3axucTy. Y
KpaiHax CBiTy 3aranbHuii cya 6yab-gKoi iHCTaHLi y TaKMX BUNaAKax Brpasi
6e3nocepenHbO 3BEPTATMCA A0 KOHCTUTYLLIMHOIO CyAy. 30KpeMa Take npaso
HagaHo CyAaM 3aranbHOI pUCAMKLIi 3rigHo T. 78 KoHctutyuii Kasaxcra-
Hy2%”. 3rigHo cT. 23 KoHcTtuTyuii ITanii npu po3rnsai cnpasu y cyai 3aranbHoi
IOpUCAMKLIT CTOPOHM NO cnpaBi abo NpPoKypop BNpaBi NOCTaBUTH MUTAHHSA
nepen KOHCTUTYLIMHUM CYLOM NP0 KOHCTUTYLIAHY 3aKOHHICTH2%,

Tomy BaxnMBMM yBa4aeTbCs CNPOCTUTM MpOLEnypy iHUMOEHTHOrO
KOHTPONIO, HAZINMBLUM YCi 3aranbHi cyan oboBa3koM 3BepTatnca no KCY,

207 Ing.: KoHctutyumm ctpad CHI u bantuu.
208 ug.: Utanus. KOHCTUTYLMA M 3aKOHOAATeNbHble akTbl. Mockea: Mporpecc, 1988. C. 283.
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AKLLO NPpW po3rnaai cnpaBu Oyne BUSIBNEHO, WO HAasiBHE YUIEMJIEHHSI OC-
HOBHMX NpaB i CcBOH60A abo NPaBOBMI akT, WO NiANATAE 3aCTOCYBAHHIO CY-
oM, He BianoBigae KoHcTuTyuii. IHWo npobnemoto, i BOHa € 6inbw cyT-
TEBOI, € Te, WO B YKpAiHi Tinbkn GOPMYETLCA CMCTEMA afMiHICTPATUBHOI
toCTMLiT Ta ii AisNbHICTb HOPMATUBHO e HA 3abe3neyeHa.

32idHo nocmaHosu [TneHymy BepxosHozo Cydy YkpaiHu 8id 1 nucmona-
0a 1996 poky N° 9 cyou 3azansHoi topucdukuii 3060853aHi 3acmocosysa-
mu nonoxeHHs KoHcmumyuii sk Hopmu npamoi 0ii?%. MoxHa esaxcamu,
wo maky 0isfibHicMe Cydie 3a2anbHOI PUCOUKUIT He crid po3ensoamu K
Nnocsi2aHHS HAG NPepo2amusu 0p2aHy KOHCMUMyuUitiHoi tocmuuii. 3a2aneHi
cyou 3060853aHi 3acmocysamu Hopmu KoHcmumyuii npu 30ilicHeHHi npa-
80cy005 | 8 UbOMy nonsieae ix yHKyioHanbHUll 38930k 3 KoHcmumyuid-
Hum Cydom. B 0aHomy acnekmi cyou 3a2a/1bHOi HOpUCOUKUiI € BKTHOYEHUMU
y KOHCMUMyuiliHy tocmuuito, ane pasom i3 mum ue He 0CHOBHA (YHKUif
cucmemu yux cyois. HanexHa ouiHka 0is/ibHoCmi Cydig 3a2anbHOI ropuc-
OUKUiT IK KOHCMPYKMUBHOI MOXJIUBA J1ULIE 8 MOMY 8UNAOKY, KOJIU MAKi ix
@yHKUii 30ilicHIoloMbCs KacayiliHot (pesiziliHok) IHCMAaHUIEr.

[MOBHOBaXEHHS OpraHy KOHCTUTYLIMHOI FOCTULIT MO TAyMaveHHIo KoH-
CTUTYLIT | 3aKOHIB YKpaiHW CbOrofHi BXe He NiafaeTbcs CyMHiBY. PaHiwe
iCHYI04a MOHOMONIS 3aKOHOAABYOr0 OPraHy No TAYMAYeHHI 3aKOHIB po3-
FNSAAETLCS K NPABOBMIM HOHCEHC. fK 3a3HAYAETLCS Y KOMeHTapi Ao KoH-
CTUTYLii YKpaiHW, Take MOBHOBAXEHHS NapfaMeHTy He MOXHa pO3risaaati
0fHO3HauHo. o6 0AHO3HAaYHO BUTAYMAYMUTU MPaBOBY HOPMY, 3aMobirT
KOH®NIKTaM Ta NPaBOBMM KOJi3iaiM NpuM 3aCTOCYBaHHI 3aKOHY, 3abe3neun-
TV NPaBMIIbHICTb 3aCTOCYBaHHA MPaBOBOI HOPMMU, “HEOBXiAHUI He3anex-
HUWIA Bif 3aKOHOAABLS BUCOKOKBanNidikoBaHMii opraH”o,

209 TneHym BepxoBHoro Cyay no cyTi B AQHOMY BMNaAKy 34iMCHUB dYHKLiT aAMiHiCTpaTMB-
HOI t0CTULiT, 3360POHMBLUM 3arasbHUM CyAaM 3aCTOCOBYBATU MONOXEHHS 3aKOHOAABCTBA, AIKi
cynepeunnu KoHctutyuii YkpaiHu. 3okpema, BepxosHum Cynom 6yno BU3HAHO cynepeyHuMm
KoHcTutyuii Ykpainu c1.32-34 Kofekcy 3akoHiB npo npauto Ykpainu, 6yno 3a6opoHeHo cyaam
rnepenaBaTM MaTepianu CrpaBu Ha po3rnag TOBapUCbKOro Cyay Y Nopaaky, nependayeHomy
ct.51 KK Ta cr.8 KIK Towo.

210 KomeHTap po KoHctutyuii Ykpainum. - K., 1996. - C. 331,
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Y MexaHi3Mi cTprMyBaHb i NPOTMBAr HEKOHCTPYKTUBHOI € AyMKa Mpo
nepenavy NOBHOBAXEHb NO TAyMayeHHI0 KOHCTUTYLT | 3aKOHIB YKpaiHu Big,
OpraHy KOHCTUTYLiMHOI tocTuLii Lo napnameHTy?!t, BepxoBHa Pasa sk npea-
CTaBHULbBKWI OpraH € NOAiTUYHUM YTBOPEHHSM, SIKa PENpPe3eHTYE NEBHUN
CNeKTp NONITUYHMX CUII. 32 XapaKTePOM CBOEI AiNIbHOCTI 3aKOHOAABYMNM
OpraH BM3HAYa€ 33 HeobxigHe neBHy chepy NpaBOBOro perynoBaHHA Cy-
CNiNbHUX BiZLHOCKH LLSIXOM NPUAHATTA 3aKOHIB. BepxoBHa Papa 3060B%3a-
Ha NpUMMMaTH, a He 3aCTOCOBYBATM 3aKOHW. [10 TOro X y NapnaMeHTy HeMae
}i3M4HOT 3MOMM TNYMAUUTM NPaBOBI akTK. Ta i B3arani HWUHI CNOCTepiraeTbes
TeHOeHLIs 00 AeneryBaHHs 3aKOHOAaBUMX QYHKLIN ypaay.

TakuM unHOM, Npu Byab-akiv Gopwmi aisnbHocTi KoHcTuTyuiiimia Cya,
3abe3neuye cTabinbHICTb Y CYCMiNbCTBI, BU3HAYAE HA OCHOBI KOHCTUTYLIT Ta
3aKoHiB YkpaiHu npaBa 1 0060B3KM yCiX y4aCHWKIB NpaBoBigHOCKH. OpraH
KOHCTUTYLLIMHOI t0CTULiT CBOEID AisnbHICTIO 3abe3nevye BanaHc iHTepeciB
MiXK LEepaBoto Ta rpOMaASIHCbKUM CYCMiNbCTBOM.

Omxe, pocnigkeHHs npeaMeTiB BigaHHS KoHctutyuinHoro Cyay Ykpa-
iHM, CNIBBIAHOLWEHHS KOHCTUTYLIMHOI Ta 3arasbHOCYA0BOI HOpUCAMKLIT, @
TaKOX MOro Micus M poni B cucTeMi nNoginy Bnaau Aa€ niacrasu 3pobutu
HacTynHi BUCHOBKM. KoHCTUTYLiMHMI Cyn YKpaiHM BUCTYNaE K opraHisa-
LiMHO-NpaBoBa GopmMa 34iMCHEHHS BNAOHOI (OPUCAMKLINHOT) JiSnbHOCTI
B paMKax Ha/ieXXHOoi MpaBOBOi NMpoLenypu, TOBTO K KOHCTUTYLiAHA HOCTU-
uig. Hanbinbw BaXkNMBOK 1 3aranbHo QyHKUiEW KoHcTuTyuiMHoro Cyay
€ rapaHTYBaHHA KOHCTUTYLUiMHOro naay. KoHctutyuitHui Cya 3HaxoamTbes
y TiCHOMY (YHKLiOHaNbHOMY 3B%13KYy i3 CyAaMW 3arafnbHOI HpPUCAMKLIT, @
TOMY BiAHOCUTLCA [0 CYA0BOI BNaaM, € OPraHoOM NpaBoCyAAs.

21 Nlue.: CenisaHoB B. MeTogonoriyHi npo6aemMu 3anpoBaiKeHHS KOHCTUTYLIAHUX MPUHLK-
nis “BepxoBeHCTBa Npas” i “BepxoBeHCTBa 3aKoHy”. Mpaso Ykpainun. 1997.N2 6. C. 15.
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2.1. MNpuHumunu pucamkuii KoHctutyuiitHoro Cyny Ykpainu

Cdhepa KOHCTUTYLIMHOTO | 3aKOHOAABYOr0 peryntoBaHHS opraHisauii
Ta pianbHocTi KoHcTutyuinHoro Cyay YKpaiHu BM3HAYaE 3aranbHi 3acagum,
BMXIiAHI NONOXEHHS, NPAaBOBUM peXxuM, NpaBoBi GopMuM Ta NpaBuia LpuUC-
AVKUIi LbOoro opraHy. Taki OCHOBHI Hayana BM3HAYaloTb MPUHLMMNN OPUC-
Avkuii KCY no BMpilLeHHIO KOHCTUTYLIMHO-MPABOBMX CMOPIB.

3HauveHHs npuHUMniB @yHKUioHyBaHHA KoHctutyuiiHoro Cyany nons-
ra€ y ix HOPMaTUBHO-PEryNaTMBHOMY XapakTepi, iX B3aEMOY3roAXKeHOCTi
Ta B3AEMOLIi, iX CyTHICHOI NpupoaM, ePeKTUBHOCTI BNAMBY NPUHLMMNIB Ha
NpaBoBi BiAHOCUHMU. SIK BMUXiAHI HAYana NpUMHLMNKU NpaBa BUPAXKAOTb 3a-
ranbHy CNpsIMOBaHICTb NpaBa Mo BUPaXKeHHH Mipu cBoboawn, BCTAHOBNHOMO-
YM OCHOBHI HaNPSAMKU NOBEAIHKM Ta MeXi JiSNbHOCTI.

HopmaTuBHO-perynoumini - xapaktep MNpUHUMMIB MNPOSIBASETbCS B
TOMY, LLO BOHW MiANAraTb TEKCTYaSIbHOMY 3aKpinieHHI0 y NpaBoOBUX aK-
Tax. ToMy HOPMU-MPUHLMNK BONOAIIOTb BULLMM CTYNEHEM rapaHTyBaHHS,
OCKilbkKM BOHM HabyBatoTb 3HAUYEHHS 3arajbHUX NpaBun noBeaiHku?*2, Pa-
30M 3 TUM He TifIbKM HOPMATUBHE 3aKPinaeHHs NPUHLMNIB NpaBa CBiAYUTb

212 Konogii A. MpuHumnu npasa Ykpainu. Kuis, 1999. C. 19.
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npo ix aBTOPUTET. TaKOX BAXKIMBE 3HAYEHHS MAE Te, WO NPUHLMMM NpaBa
3HaxondTb CBi NPOSB y NpoLeCi Aii NpaBa, BUABNAYM 3araibHOCOLiaNbHI
YCTaHOBKM MOBEAIHKM, NEBHI LLiIHHOCTI CyCniNbCTBa, SKi 3aXMLLATLCS Npa-
BOoM. OTxe ponb NpUHUMMIB NPaBa, WO BUBOASATLCS i3 3MICTY Ta NOTMiKW HOP-
MaTMBHOI CUCTEMM NPABA MAKTb LLIJIKOM CAaMOCTIMHE 3HAYEHHS.

Bnnue npuHUMNiB NpaBa Ha CMCTEMY NpaBa MPOSBASAETLCS Yepes ix
B3a€EMOY3rOAKEHICTb Ta B3aEMOAIH0. [X CUCTEMHMIA BM/IMB NONArAE y BU3HA-
YeHHi 3arafbHUX Mofenel npas i 060B93KiB, MPABOBOrO peXMMy peanisa-
uii npas i ceobon, NnpaBoBux GOPM po3rnady Ta BUPILLEHHS HOPUANYHUX
cnpas. Cepep, npuHLUMNiB GyHKLiOHYBaHHS KCY MOXHA BUAINUTU HACTYMHI:
a) MPUHLMNWK, WO BM3HaYatoTb Micue i ponb KCY y cuctemi opraHie Bnaau;
6) NpUHLMNK, WO BM3HAYAIOTb rapaHTii gisnbHocTi Cyay; B) NPUHLMNK, WO
BM3HAYaOTb rapaHTii OCHOBHMX NpaB i CBO6OA; ) MPUHLMMK, LLO BU3HAYa-
H0Tb OpraHisauinHy ctpyktypy Cyay; A) NpMHLMAK, WO BM3HAYAOTb rapaH-
Tii peanizauii topucamkuii Cyay. Taka cucteMa NpUHLMNIB, iX BHYTPIWHS
CTPYKTYpa PO3KPWMBAE CYTHICHUI 3MICT BUXiIAHUX MOMOXEHb HOPUCOAMKLIT
KoHctutyuitHoro Cyay no po3rnsay KOHCTUTYLLIMHO-NPaBOBMX CNOPIB, 3a-
6e3neyeHHs KOHCTUTYLIMHOIO naay YKpaiHu.

MpuHuMnM opraHisauii npaBocyaas MOXHa KnacudikyBaTu 3a Ha-
NpMKamMu KOHCMumyuyiliHo-npagosoeo pe2yNito8aHHs: BU3HAYEHHS 3MiCTY
CYAOBOi AiANbHOCTI i MPaBOBOro CTaTycy CyAy; 3aKpinjeHHs CyooBMX ra-
paHTilt NpaB i cBO6OA NOAMHM; BU3HAYEHHS CTATyCy KOHKPETHUX HOCIiB
CynoBoi Bnaau — cypais?®®. MpuHuMnK opraHisauii Ta AisSAbHOCTI opraHis
KOHCTUTYLLIMHOT IOpUCAMKLIT € BIAMIHHUMM, HIXK NPUHLMMM DYHKLIIOHYBaH-
HQ CyAiB 3arafbHOi HPUCOMKLIT, 30KpeMa, Le NPOSBASETLCS Y NOABIMHIN
NPUPOAI KOHCTUTYLIIMHOT HPUCAMKLIT SK NONITUKO-IOPUAMYHOIO OpraHy
NnpaBoCyAAs KOHCTUTYLIMHOrO XapakTepy, WO Bigobpaxae 0cobamBoCTi y
iX BHYTPILLHIM OpraHisadii.

A. Konogin y npaBoBii cuctemi BUAINAE HACTYNHI NpuHUMnu: 1) npa-
BOCBIAOMOCTI; 2) NpaBOYTBOPEHHS; 3) MPaBOTBOPYOCTi; 4) cMCTEMM NpPaBa;
6) npaBopeanizauii; 7) NpaBooXopoHW?4, 3MiCT UMx NPUHLMNIB BUpPaxKa-

25 YupkuH B.E. (pen.) CpaBHUTENbHOE KOHCTUTYLMOHHOE npaBo. C. 653.
214 Konopin A. Bkas. npaus. C. 39.
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€TbCA B TOMY LLLO BOHW BTiIEHI HE TiNbKM Ha HOPMATUBHOMY PiBHi, @ TaKOX
BifLOOpaxatoTb NIOTiYHI 3B'A3KM Y NPaBi, MOro akCionorivHy (LiHHICHY) cnps-
MOBaHiCTb.

3a KpUTEPIEM CYMHICHUX HaNPSIMKiB N0 3abe3nevyeHHI0 KoHcmumyuiti-
HO020 7100y MOXHa BUAINMTU MPABOYCTAHOBYI, NpaBoOpeanisyoyi Ta NpaBo-
OXOPOHHI NPUHLMNM OpraHi3auii Ta topucamkuii KoHctutyuinnoro Cyay.

[HWKM BMAOM AndepeHuialii NPUHUMMIB KOHCTUTYLiIMHOI HOpUCAMK-
uii € npasosa ¢opma OdisnsHocmi Cydy. 3a UMM KpUTEPIEM NOAINY MOXHA
BUAINWTY ABi FPpyNM NPUHLMMIB: 3) 3aKpinneHi 6e3nocepeHbo y NpaBoBUX
aKTax Ta 6) NPMHLMNW, O BUBOAATLCS i3 3MICTY Ta OTIKW NPABOBUX HOPM,
HaLiOHaNbHOI CMCTEMM NpaBa. 3rifHO KOHLENLii pMAMYHOro npaBsa 3MicT
NPUHLMMIB NpaBa BTIMOETLCSA Y NPAKTUYHIN LiSNbHOCTI, 5Ka NOBUHHA ByTU
33KpiNAeHo NPaBoOBMMU HOpMaMu, WOO nonepeauTi BUNAAKM CBaBifb-
HOro TYMayeHHs NPaBOBUX HOPM, 3I0BXMBAHHS NPaBOM.

CytTi0 dyHKUioOHanbHUX HanpsaMmkiB gisnbHocTi KCY € Te, wo opraH
KOHCTUTYLLIMHOT FOpUCAMKLIT, Ai04M Yy NONITUKO-NPaBOBOMY noni, bopmye
BNIACHY KOHCTUTYLiIMHY NONITUKY, BUPILLYE KOHCTUTYLIMHO-NPABOBI CNoOpw,
[a€ iHTepnpeTauito nonoxeHb KOHCTUTYLIT i 3aKOHIB YKpaiHK, 34iMCHIOE
KOHCTUTYLiHMI KOHTpONb. Cneundika BnagHoi gisnoHocti KCY nongrae B
TOMY, LLO LLe OpraH BMAINEHUN i3 CUCTEMM 3araNbHOCYA0BOI OPUCAMKLIi
i CaMeé Ha HbOMY CKOHLLeHTPOBAHa CMCTEMA MPABOBOr0O 3aXMUCTYy KOHCTU-
TyLiiz®,

3riqHO NpMPOAHO-NPaABOBOI TEOPii KOHCTUTYLLS € HOPMATUBHOIO ra-
PaHTIED OCHOBHMX MpaB i cBOOOA, CNYXUTb 3aCO60M OBMEXEHHS (niMmi-
Tauii) AepXaBHOi Bnagu. 3aBAAHHAM KOHCTUTYLIMHOI loCcTULiT € 3abe3ne-
yeHHs BanaHcy iHTepeciB y CMCTEMI BIAHOCUMH ‘AepyaBa — CyCMifbCcTBO —
iHomBia“*%, CaMe TOMY YCTaHOBYi NMPUHLMMIU BU3HAYAKTb OCOBAMBOCTI
npasoBoro cratycy KCY gk cneuianizoBaHoOro opraHy KOHCTUTYLiMHOI
HOPUCAMKLLIT.

MpuHumnu topucamkuii KoHctutyuiiHoro Cyay YKpaiHu BONOAiOTH
0p2aHI3ayitiHO-QYHKUIOHAIbHOK Npupodor. Cepen HUX MOXHA BUAINUTH:

215 bo6oToB C.B. KOHCTUTYLMOHHAS HOCTULMS (CPaBHUTENbHbIN aHanus). Mocksa, 1993. C. 61.
216 CrpawyH b.A. (pea.) KOHCTUTYyLMOHHOE (rocyAapCTBEHHOE) NpaBo 3apybexHbIx cTpaH. 06-
was Yactb. Mockea, 1996.C. 73.
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1) He3anexHictb, 2) (yHKLiOHaNbHY BiAOCOONEHICTb, 3) CAMOCTIMHICTD,
4) opraHiszauiinHy €aHicTb, 5) 3B93aHICTb NPaBOM, 6) 3B'I3aHICTb EAHICTIO
NpaBOBOi CUMCTEMM Ta 7) 3BI3aHICTb HaNIEXHOK MPABOBOK NpoLEeaypoto.
Mo cyTi 3ragaHi NpUHLMNIM MOAINATLCS HA BAACHe HPUCOMKLIMHI Ta Ha
OpraHi3auinHo-nNpaBoBi.

1. Baxxnueum npuHUMNOM GYHKLUiOHYBaHHS KoHcTuTyuiMHoro Cyay €
HesanexHicms. B. Tauiv Ta 0. [poleBnii NigKpecntowTb, WO iHCTUTYT KOH-
CTUTYLIMHOIO KOHTPO/KO € rapaHTOM AOTPUMAHHS KOHCTUTYLiIMHOI 3aKOH-
HOCTi, 3a6€e3MNe4YeHHs BULLOT OPUAMYHOT CUAM KOHCTUTYLLIMHMX Npunucie?l.
baratonnaHoBe poO3yMiHHS MPUHUMMY HE33aNEXHOCTI BUMNAMBAE i3 QYHK-
uioHanbHoi poni Cyay, MOro opradisauii, couianbHO-NCUXONOTNIYHUX Ta
€TUYHMX YCTAHOBOK Y LiSNbHOCTI okpeMunx cyaais KoHctutyuinHoro Cyay.
He3anexHicTb opraHy KOHCTUTYLIMHOI FOCTULLiT TAaKOX MOBA3aHa i3 0cobnum-
BOCTSMM NpaBoBoro cratycy cyaais KCY.

3rifHo 3i CT. 6 KOHCTUTYLIT Aep>KaBHa BNaAa 3AiMCHIOETLCS Ha 3acafax
NoAiny Ha 3aKOHOAABYY, BUKOHABYY i cynoBy. OpraHu Bnagu 34iMCHIOOTb
CBOI NMOBHOBAXEHHS Ha MiACTaBi, B MeXax i y cnocib, Bu3HaueHnx KoHCTu-
TyLi€r Ta 3aKoHaMK Ykpainu (cT. 19). Bci opraHu oepxaBHOi Bnaam y CBOiw
[ignbHOCTi 3B'93aHi npaBoM (cT. 3). MpaBocyans B YKpaiHi 34iMCHIOETLCS
BMKJIIOYHO CYAAMM i HIXTO HE MOXE MPUCBOITH Lii MOBHOBAXEHHS, a TOMY
€AMHUM OPraHOM KOHCTUTYLIMHOT IOpUCAMKLIT BUCTYNAE KOHCTUTYLiRHMA
Cyn, (cT. 124, 147), He3anexHiCTb Ta HEAOTOPKAHHICTb CYAAiB rapaHTYETbCA
(cT. 126, 149).

MpuHUMN He3anexHOoCTi NPaBOCYAAN NOBA3aHWI i3 HEPO3PUBHOK E€4-
HICTIO IHCTUTYLIMHO-OpraHi3aLiiMHoi Ta CaMOCTIMHOCTI CyAOBMX YCTAaHOB M
OKpEMMX CyAAiB N0 BiAHOLWEHHI0 [0 HWKWX AepXaBHMX abo rpoMafcbKmx
OpraHiB, LLO BTINMOETLCS Y (GOPMYBaHHI BiLOCOBNEHOT Ta CAaMOBPSAHOI CYyL0-
BOI cMCTeMM | 3260POHOI0 iHLWMM AEePXKABHUM OpraHaM 34iMCHI0BaTH (yHK-
uii npaBocynaa abo BTpyyatmcs B Hboro (nn. 1, 3-5, 7 OCHOBHUX NpUHLMMIB
He3anexHocTi cynoumHctea 1981 p.)*8. Bnaga He NOBMHHA BTPy4YaTUCs Y

27 Tauin B.4., Ipowwesuit KO.M. MNpaBoBi 3acobu oxopoHu koHcTuTyLii. BAMpHY. 1995.N2 3. C. 36.
218 Nye.: YupkuH B.E. (pen.) CpaBHUTENBHOE KOHCTUTYLUMOHHOE npaBo. C. 654; OCHOBHble NpuH-
LMMbl He3aBUCUMOCTU cynebHol BnacTu. B: KA. beksawes u A.l. Xogakos (coct.) MexayHaponHoe
nyénnyHoe npaso. CO0pHMK fOKYMEHTOB B 2-X T. MockBa, 1996.T.2. C. 124-125.
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LiSNbHICTb CyAy | NepeLKoaXKaT BUKOHAHHIO pieHb cyay (n. 2 MoHpeans-
CbKOT Aeknapauii 3 HesanexHocTi cypoumnHcTea 1983 p.)?,

OTxe, 6yab-gKa CyA0Ba YCTAaHOBA BUCTYNAE BifoCObNEHUM, CAMOCTIN-
HMM opraHom npasocyaaq. CamocTinHicTb KoHcTuTyuinHoro Cyany Bunam-
BA€E i3 MOro KOHCTUTYLIMHO-NPABOBOro CTaTyCy SIK €4MHOIO OpraHy KOH-
CTUTYLLIHOT FOPUCAMKLIT, KM 3aiiMae 0cobnmBe MiclLie y CUCTEMI OpraHiB
cynosoi Bnaam Ykpainu. KCY He € 3B'A3aHWIA i3 pilleHHAMYM CyAiB 3aranbHOT
FOPUCAMKLIT, XO4a MNOBMHEH BPaxOBYBATU Y CBOIM AISNbHOCTI iX NPaKTUKY
MpaB0O3aCTOCYBaHHS.

CynoBa He3anexHicTb — e NpaBo i 060B930K cyai 6yTH He3anexHuMm
Bif, OyAb-KOro TMCKY, 06MeXeHb, BTpyYaHb, MOTPO3 YU iHWUX ByAb-IKUX
dopM BNAMBY. HesanexHiCTb CyaoBOi BNagM Ta ii HOCITB y 4AHOMY KOHTEK-
CTi € HeynepemKeHICTb Ta MNiAKOPEHICTb MNif Yac 34iIMCHEHHS NpaBoCyaas
TiNbKM 3aKOHOBI (Nn. 2, 4-7 OCHOBHMX NPMHLMNIB)?%,

3rigHo OCHOBHMX MPUHUMMIB HE3ANEXHOCTI CYyA0BMX OpPraHis npaBo-
BMMM rapaHTisIMK iX HE3aNeXHOCTi BUCTYNatoTh: 1) 3abe3neyeHHs Takux y
NMOBHOMY OGEMi AepXaBoto Ta 3aKPiNAEHHS Y KOHCTUTYLIMHOMY i MOTOYHO-
My 3aKOHOAABCTBI (Nn. 1-4); 2) BCi Aep>kaBHi Ta iHWIi yCTaHOBM 3060B93aHi
MOBAXaTW i 4OTPUMYBATUCS HE3ANEXHOCTI CyAAIB Ta CYLOBUX YCTAHOB, He
BTPYYaOUMChb Y 3AIMCHEHHA NPAaBOCYAAS B Hi kil popMi (n. 1); 3) nepxasa
3060B'913aHa HaaaTH BiAMOBIAHI 3aco0u, WO A03BONSAIOTL CYA0BMM OpraHaMm
HAJIEXXHUM YMHOM BMKOHYBATU CBOI dyHKLUIT (M. 7).22

Tomy cypas KCY . MapTUHEHKO LiNIKOM CNpaBeavMBO BKA3YE, WO OC-
HOBOI MaTepianbHO-(hiHAaHCOBOro 3abe3neyeHHs He3anexHOCTi Cyay € BTi-
JIEHHS NPUHLMNY NPONOPLIMHOCTI Y biHAHCYBaHHI BUAATKIB HA YTPUMAHHS
CYA0BMX YCTAHOB, O CYXKUTUME CMpaBeaIMBOMY BUAINIEHHIO BUOATKIB Ha
iX yTpUMaHHS, HeobXiaHMX Ang 3abe3neveHHs npaBa 3axucTy (2 OTKe i
HanexHoi NpaBoBOi Npoueaypu), NpaBa 0CobM Ha CyA0BMIA 3aXMUCT?22,

219 [lu.: MapTtureHko [1. “TMpaBo ramaHus” i He3anexHicTb cyay. FOpuduyHul 8icHUK YKpaiHu.
1998, 9-15 KBiTHS.

220 NIng.: YnpkuH B.E. (pen.) CpaBHUTENBHOE KOHCTUTYLIMOHHOE npaso. C. 654.

221 Tam camo.

222 MapTuHeHko . Bkas npaus.
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KoHcmumyuitiHuli Cy0 y piweHHI y cnpasi npo QiHaHCY8aHHS cydie KOH-
cmamysas, wWo 06MexeHHs 8udamkie Ha (iHaHCysaHHs Cy0080i 81adu
He 2apaHmye HaiexHUx yMog 0/ N0BHO20 MA He3a/1exH020 30ilicHeH-
HS1 npasocyd0a ma QyHKUIOHy8aHHs cydig i niopusae 008ipy epomMadsiH 00
depxasHoi 81adu, cmasums nid 3az2po3y ymeeporeHHs i 3a6e3ne4yeHHs
OCHOBHUX nNpas i c80600. Y 8unadky 8UHUKHEHHS degiuumy [lepmasHo2o
6r00xemy YKpaiHu cCKopo4YeHHs 8udamkie Ha QiHaHCy8aHHs cydia NOBUH-
HO nposodumucs Ha nponopuitiHili ocHosi 3a 32000t0 KoHcmumyuiliHo-
20 Cyoy, BepxosHoeo Cydy ma Buuwjoeo eocnodapcekozo cydy (KoMuwHil
Buwuii apbimpaxculi cyd).?* Sk 3a3Hayae 8 okpemili dymui cydds KCY
M. Ko3tobpa, He gioHeceHHs Cy0om 00 3axulieHUx 3aKOHOM 8udamkig Ha
3a6e3neyeHHs 06EKMUBHO20, HeynepeoxeHo20 i 8cebidHo20 po32/150y Cy-
do8uUx cnpas, 30Kkpema, Ha BUKJ/UK C8IOKI8, ekcnepmis, oniamy nowmosux
nocay2 mow,o cmasums Makox nio 3azpo3sy eapaHmosaxHe KoHcmumyu,-
€10 OCHOBHE Npaso Ha 3axucm??,

HesanexHicTb OpraHy KOHCTUTYLIMHOT HOPUCAMKLIT OpraHisauin-
HO-(YHKLiOHaNbHOIo MAaHY TaKOX TICHO MOB'A3aHa i3 HE3aNeXHICTIo Cya-
nis KoHctutyuiiHoro Cyay Ta HanexXHWMu Moro rapautismu. [pu 3ginc-
HEeHHi KOHCTUTYUiMHOro npasocyaas cynai KCY kepytotbes Tinbkn KoHcTH-
Tyui€r Ta 3akoHaMum Ykpainu (cT. 27 3akoHy npo KCY). 3i ctatycom cynni
HecyMiCHe MO€EAHAHHA MONITUYHOT LiSNIbHOCTI, Y4acTb Y rpOMaACbKUX Op-
raHisauisx, NpeacTaBHULTBO iHTEpeciB AepXKaBHMX UM OPraHiB MiCLEBOro
CaMOBPAAYBaHHS BNaAM, iIHTEPECiB OKPEMUX NOCALOBMX OCID UM OKpeMmUx
NiANPUEMCTB, YCTAHOB, OpPraHi3aLii, CoLiaNbHUX, ETHIYHUX YN TepUTOpianb-
HUX CMNiNbHOT.

MpuHumn HesanexHocTi cypaie KCY rapaHTyeTbcs iX iMyHiTETOM
(cT.18), HE3MiHIOBaHICTIO HA NpOTA3i CTPOKY NepebyBaHHS HA nocapi, Ha-
NeXHWM MaTtepianbHuM 3abesneyeHHaM (CT. 28, 29). [TOBHOBaXXEHHS KOH-
CTUTYLiIMHOIO CyAAi Ta MOro KOHCTUTYLiMHI npaBa i cBOGOAM He MOXYTb
6yTM 0OMeXeHi Npu BBeAEHHI BOEHHOMO YM HAA3BMYAMHOIO CTaHy (4. 2 CT.

223 PiwenHs KCY Big 24.06.1999 p. N2 6-pn/99.
224 TaMm caMo.



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

150

18 3akoHy). TaknM ymHoM, npuHumn HesanexHocti KCY B opraHisauiiHomy
ACneKTi NposBASETbCS Y BiA0COONEHOCTI, CAMOCTIMHOCTI, crewiani3oBaHil
poni KOHCTUTYLLIMHOrO NpaBocyaas.

KoHctutyuia Ykpainu He nae 6e3nocepeiHbo XapakTePUCTUKY CTaTyCy
KoHcTtutyuinHoro Cyay. M. BiTpyk BBaxae, WO BiAMOBA Y KOHCTUTYKOBAHHI
CTaTyCy OpraHy KOHCTUTYLIMHOI OCTULIT 9K BULWOrO Cy40BOro OpraHy no
33aXMUCTOBI KOHCTUTYLIMHOIO Nafy MOSICHIOETHCS MONITUYHMMM MOTUBAMM,
Lo nepenysanu nonepeaHin disnsHocti KoHctutyuinHoro Cyay Pocinicbkoi
Mdepepauii??.

3rigHo Y. 2 ¢T. 124 KoHCcTuTyuii YKpaiHu IopUCAMKLIS CyAiB nowmpto-
€TbCS Ha BCi MPaBOBIAHOCKHMU, LLLO BUHUKAIOTb Y AepxaBsi; KOHCTUTYLinHWA
Cyn YKpaiHW BM3HAYAETbCS EAMHUM OPraHOM KOHCTUTYLLIMHOI IOpUCaMKLT
B YkpaiHi (4.1 cT.147).Y OcHOBHOMY 3aKOHi BUAINSETHCS OKPEMO XapakTep
KOHCTUTYLIMHOrO CyAo4YMHCTBA (4. 3 CT. 124), oAHOYACHO BiACMIAKOYM HA
33KOH LWOAO0 MOPAAKY OpraHisauii, AisnbHOCTI Ta npouenypu y KoHCTuTy-
uiHomy Cygi (cT. 153).

Posrngpatoum nepxxaBHy Bnagy Ha 3acagax ii nofiny 3rigHo A0rivyHoro
3B'A3Ky MiX 4. 1 Ta 4. 2 cT. 6 KOHCTUTYLiT MOXHa BBaXaT KOHCTUTYLiMHMIA
Cyn, cneuiani3oBaHWMM OpraHOM KOHCTWUTYLIMHOI HOCTULIT, SKUIA NOKMKA-
HWIA rapaHTyBaTV 3a LOMOMOrOK MpaBOBMX 3acob6iB BanaHc iHTepeciB y
BiZIbHOMY AEMOKPATUYHOMY CYCNinbCTBi. Lis AymMKa He € HOBOHO y BiTUM3HA-
Hill Ta 3apyBidKHil KOHCTUTYLiMHIM QOKTPUHI:

“..[BJuHUKG€E 3a80AHHS NPABUILHO OpeaHi3yeamu eaady 8 cninbHOMax:
8i0n08i0HO po3nodinumu, 36anaHcysamu U, 0e ue MOXU1UuBo, noga3amu 3i
32000/0 Ma KOHMpPosaeM 6inbwocmi YseHie 06EOHAHHS pe2yns imueHi Nos-
HOBAXEHHS, MOXUIUBOCMI 8NIUBY MA NPABO KOHMPOJI...

Ha depmasHo-npasosomy pigHs numaxHsa nodiny enadu Nocmae Hacam-
nepeod 5K 3a80aHHS NPasuIbLHO20 po3nodiny KoMnemeHy,ili sudasamu 3aKo-
HU 015 pe2y/ito8aHHsa U npuliMamu piweHHs. Y makili cmpykmypi npasosux
KomnemeHUili npusodsimscs 8 0ito 3aKOHHUM YUHOM CyCNifibHi CUAU NpPa-
icmuy4Hoi 0epxasu. Tak, HANPUKAAO, y 3GKOHI pe3yabmylomsCcsi Pi3HOOIYHI

225 Butpyk H.B. KoHcTutyumoHHoe npasocyaue. M.: OHUTU, 1998. C. 87.
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20CN00apceki ma i0eon0eiuHi Cunu, SKi 3Haxo08me y nNapaamMeHmi c8oix
npubiyHukis. Ane npobnema 6anaHcy enaou byde 3po3ymina 00HObIYHO U
HedocmamHbo, SKUi0 ysaza byde 38epHyma auwe Ha po3nodin KOMNemeH-
uiti, a He Ha po3nodin CycnifbHUX CUJ, SKi KOpUCMYKMbCS NPagosuMu KOM-
nemeHuyiamu. Tomy nopsid 3 popmManbHO-NPasos8uM po3no0dioM KoMnemeH-
uiti nosuHeH Mamu 3Ha4eHHs 0asHiWUl | PyHOAGMEHMAnbHIWUG npuHYUN
banaHcy peanbHoi 81adu, 3 mum, w06 y 3aKOHAxX Ma iHWux 0608593K08UX aK-
max 3Haliwiio 8UPAXEHHS pe2y/Ilo8aHHs iHmepecie, ypigHogaxeHe cyMipHO
3 KifIbKICMK ma 3HAYeHHsIM 3amopKHymux iHmepecie”?,

ToMy npupopgHiM 3pa€etbes Te, wo B.llanosan nponoHye BUAINATH
KoHctuTyuinHmin Cya, i3 cynoBoi cuctemMu gk “BigocobieHunit aBTOHOMHMIA”
IHCTWUTYT, LLO HAAINEHWI LinKoM camocTiitHuM ctaTtycom??. T, LLtaiiH6eprep
pO3rN94a€ TaKi OpraHy K creuianbHy KOHCTUTYLIMHY HOPUCAMKLI, SKa
30CepemKYETbCS BUK/IOYHO HA KOHCTUTYLIMHO-MpaBoBii npobnemartuui
po3cnigyBaHux cnpa??. MomibHa Touka 30py BiACTOKETLCA GiNOPYCbKMUM
BYeHMM |. MapTuHoBUYEM??,

2. 3MicT npunyuny yHkyioHanbHoz0 sidocobneHHs KCY po3KpuBa€ETb-
cs yepes npasosui ctatyc KCY gk opraHy fep>aBHOiI Bnagu, Yepes Mmicue
KCY y cuctemi cynoBoi Bnagu, Yepes po3yMiHHS KOHCTUTYLIMHMX 3acaj
YHITapu3My. KOHCTUTYIOBaHHS KOHCTUTYLIMHOT t0CTMLiT K cneundiyHoro
OpraHy CyAoBOi BfaAM TiCHO MOBA3aHO 3 CUCTEMHOK EAHICTIO AEPXKABHOI
Bnaau, aka nepenbayvac ii GyHKUioHanbHy AndepeHLiaLio Ta CTPYKTYpHY
iHTerpauito?’, a TakoX KOHCTUTYIOBAHHSAM CMiBMiANOPALKYBAHHS Ta 36a-
NAHCOBAHICTIO BNaan®. Y LboMy po3yMiHHi MOXHa BUBECTW TaKWUI NPUH-
umn ropucamkuii KCY 9K GyHKLiOHaNbHY Bif0CO6NEHICTb.

226 | unneniyc P. ®inocodis npaga. K.: TaHgem, 2000. C. 213-214.

227 |llanosan B. Mpo6nemMu po3BUTKY KOHCTUTYLiMHOT topucamkuii. BKCY. 1998. N22. C. 45-53.
228 |lItaiH6eprep X. CTpyKTypHble 3/1€MeHTbI 3anafHOeBpOnencKkoi pucankumumn. CospemeH-
HbIll Hemeukuli KoHcmumyuyuoHanusm. M., 1994, C. 22.

229 MapTuHoBuy M.M. 3aKkoH 0 CymoycCTpoicTBE M cTaTyce cydent B Pecnybnuke benapycb
(1995). locydapcmso u npago. 1996. N2 8.C.92.

20 MuTiokoB M.A., bapHawoB A.M. Ouepku KOHCTUTYLIMOHHOMO MPAaBOCYAMS (CpaBHWUTENb-
HO-MPaBOBOe MCC/ef0BaHME 3aKOHOAATENbCTBA M CyAebHoM npakTuku). Tomck, 1999. C. 17-18.
251 Xecce K. OcHOBbI KOHCTUTYUMOHHOTO npaea ®PI. M.: Opuguyeckas nutepatypa, 1981.
C.238-243.
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a) @yHKuioHanbHa BigocobneHicte KCY gk opraHy aepykaBHoi Bnagu
NONAra€ y peanizayii KoHcmumyuyitiHoi pucoukyii y cneumdiyHin npouecy-
anbHin dopmi. KCY cToiTh nopag 3 TakUMM BULMMU OpraHaMu AEePXKaBHOT
BNafu, 9K rnaea fepxasu, napnameHT Ta ypagd. [NpuHumnm 1a HopMmu, Wwo
peryntotTb AisnbHicTb KCY MatoTb LINKOM CaMOCTIMHUI XapakTep i ckna-
[at0Tb BiAOKPEMNEHUIM KOHCTUTYLLIMHO-MPABOBUM IHCTUTYT.

KonctutyuinHunin Cyn y Bu3HayeHux KOHCTUTYLiE0 Ta 3aKOHamMu Ykpa-
iHM Mexax “BiALWYKOBYE” NPaBo, BU3HAYAKOUM HAMNPSMKU PO3BUTKY 3aKOHO-
[laBCTBa CTBOPHOE CBOE MpeLefeHTHE NPaBo Y BUMNAAI TNYMAYEHHS KOHCTU-
TYUiMHUX HOPM. OpraH KOHCTUTYLLIMHOI tocTULiT hOpMYHOUM CaMOCTiHY npa-
BOBY [OKTPUHY, Bifirpae BaXNUBY ponb Yy 3abe3nedyeHHi npuHumny noainy
BNaf, 3abe3nevye po3Ba3aHHA KOHMANIKTIB MiXK KOHCTUTYLIMHUMM OpraHamu
[lep>XaBHOI BNaAu, BUKOHYE NMPUMMUPIOBAsIbHY, MMPOTBOPYY YHKLIiKO Yy Cy-
cninbcTi. Himeubkuin BueHunii K. fecce BBaXae, Wo CyaoBa Bnaga Hacamne-
pef yepe3 KOHCTUTYLiMHUIA cyn, BKAOYeHa Yy 6anaHc Bnag i Haknaa€e CBiv
BiLOMTOK He TiNbKM Ha xapakTep QYHKLIM AepXKaBu, ane i Ha Linui KOHCTK-
TyLiMHMIA Nafn?>2. TakoX Taka opraHisaliiiHo-npaBoBa 3acaga KoHCTuTyuin-
Horo Cyny YkpaiHu BunnmBae i3 060s'a3ky cynni KCY, skuii BiH 6epe Ha cebe
3rigHo Mpucarn “3axmiaTm KOHCTUTYUiMHKIA nag, Ykpainu™. Tomy BRagHui
BMN/IMB LLbOr0 OPraHy CNpUNE KOHKPETMU3aL,ii Ta pO3BUTKOBI KOHCTUTYLLIMHOIO
npaBea i B UbOMyY pO3yMiHHi 3aBaaHHs KoHctutyuinHoro Cyay cnisnagarots y
6araTbox acnekTax i3 3aBAaHHIMU CyAiB 3arasbHOi OPUCAMKLT.

6) BinocobneHicte KCY Bif cyniB 3aranbHoi lOpUCAMKLIT BU3HAYAETHCS
Moro KoHcmMumyuyitiHo-npasogum cmamycom, WO 3yMOBIOETbCS XapakTe-
poM 1oro topucamkuii. Tinbku opraHy KOHCTUTYLIMHOI OCTULIT HanexaTtb
MOBHOBAXXEHHS MO PO3BYI3aHHI0 KOHCTUTYLLIMHO-NPaBOBMX CropiBs. Bigoco-
HneHHs npegMeTy po3rnaLy KOHCTUTYLIAHKUX cyaiB Ha aymky [ Pbonneke,
B. leka Ta B. JlboBepa noB<3aHo i3 po3rnaaoM HUMKM Cropis, ‘oe nonitvka
CTa€ NpeaMETOM CYLOBOro po3rsay Ha OCHOBI YUHHMX NPABOBUX HOPM™233,
CyTHiCTb rapaHTyBaHHS KOHCTUTYLIMHOIO Nnafy y AaHOMY BMMNaAKy nposis-
NSETLCA Y “MOLIYKOBI” MEX AiNbHOCTI I1aBW AEPXKaBK, NapiaMeHTy Ta yps-

232 Tam xe. C. 270.
233 TocypapctBeHHoe npaso lepmanuu. Cokp. nepes. B 2-x T. T.1. M.: UM PAH, 1994. C. 278.
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[y i3 AOTPpUMaHHAM cdopMmynboBaHoi KoHCTUTyuiinHuM CyaoM LOKTPUHM
“nonitnuHoi pouinbHocTi”. Tomy KoHctutyuiiHmii Cyn 3abesnedye Bigme-
XYBaHHS 3aBAaHb NO PO3BA3aHHI KOHCTUTYLIMHO-NPAaBOBUX CMOPIB Bif
po3rnsay Cnopis CyfaMu 3aranbHoi pucamnkuii. Tum binbwe KCY He ynos-
HOBaXKEHUM BCTAHOBOBATU (DAKTUYHI 0BCTABMHMU, LL,O JIEXKaTb B OCHOBI LIMX
KaTeropin cnpas.

®yHKLioHaNbHa BiA0COBNEHICTb KOHCTUTYLIMHOI OPUCAMKLIT Bif 3a-
rasnbHOCYA0BOI TaKOX BUM3HaYatTbCs Yepes 3aincHeHHs KCY iHunaeHTHOro
KoHTponto. Cyamn 3aranbHOi pUCAMKLiT 3060B93aHi iHILitOBaTU KOHCTUTY-
LiHMI nepernag npaBoBMX akTiB, 3a3HavYeHnx y n.1 4.1 ct. 150 KoHctuty-
uii. TpyAHOLLI IHUMAEHTHOrO KOHTPOIO TaKOX NOB'A3aHi 3 TUM, LLO NPaBOM
Ha KOHCTUTYLiHe nofdaHHs okpiM BepxosHoro Cyay YkpaiHu He BONOAi-
0Tb MiCLLEBI CyaM CUCTEMM CYAIB 3araibHOI OPUCAMKLI.

B) 3MiCT KOHCTUTYLIMHOrO MONOXEHHA “€amHmin” (cT.147), wo xapak-
Tepusye ctatyc KCY, o3Havae, Wo ¢yHKuii KoHcmumyuyitiHoi pucoukyii He
moxe 30ilicHiosamu binswe HisKull iHWul opeaH 0epxasHoi 8nadu. TinbKu
KCY 3abe3neuye BepxoBeHCTBO KOHCTUTYLT ik OCHOBHOIO 3aKOHY Ha BCiit
TepuTopii YKpaiHu. 3rigHo 3acaf yHiTapHOi fepxasu B YKpaiHi iCHYE TiNbKu
KoHctutyuiHuin Cypn YKpaiHu K opraH KOHCTUTYLIMHOI IOPUCAMKLIT | He
[LOMYCKAETbCA CTBOPEHHS iHLUMX NOAIOHMX OpraHiB aepxasu abo Npuceo-
€HHA DYHKLIM KOHCTUTYLIMHOTO Cyay B YKpaiHi. B ToMy uncni He ponycka-
€TbCS CTBOPEHHSN KOHCTUTYLiHOrO cyay B ABTOHOMHIW Pecnybniui Kpum.

3. CamocmiiiHicme KoHcmumyuiliHo2zo Cydy YKkpaiHu BWU3HA4aE #oro
CTaTyC fK cneuiani3oeaHozo opeaHy npasocyoods. 3aranbHUin NpUHLMN Op-
raHizauii Ta topucamkuii KCY 6a3yeTbcs Ha KOHCTUTYLIMHUX NONOXKEHHSAX
npo 3abopoHy aeneryBaHHa QYHKLIMA Cyoy Ta NPUCBOEHHS iX iHWKXMK Op-
raHamu Ta nocagoBumm ocobamu (peverHs 1 4.1 ct. 124), npo 3abopoHy y
Byab-sKnin hOopMi BUAMBATK HA CYAAIB (4. 2 CT. 126), 3aKpiNAEHHAM TiNbKu
33 A3HMM OpraHOM MOBHOBAXEHb MO PO3rNSAy NMEBHUX KaTeropin cnpas
(ct. 150,151, 159), 3acTepexeHHs nNpo 3akoH (4. 1 cT. 64).

CamocrinHictb KCY 3abe3neuyetbcs: () nopsakom iMoro GopMyBaHHS,
(6) opraHi3aui€to 1Oro BHYTPILLHbOI pob0TH, (B) NOPSAKOM HABYTTS, 34iMC-
HEHH$ Ta NPUNUHEHHS NOBHOBAXEHb CYAAiB, (N) OpraHisauinHumm Gopma-
MU dianbHOCTI Ta (g) cTpykTypoto Cyay.
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a) HanewmHa npasosa npouedypa ¢opmysarHs KoHcmumyuitiHo2o Cydy
BM3HAYa€ MOro CaMOCTIMHBICTb Y CUCTEMI BULLMX KOHCTUTYLIIMHUX OpraHiB
Bnagu. Lle Ma€e cyTTeBe 3HAYEHHS Y KOHCTUTYLIMHOMY CYAOUMHCTBI i npo-
ABNAETbCSA Y caMoMy cknaai Cyay, yNnoBHOBAXKEHOro po3rnsaaTM KOHKPETHI
cnpaen?4. @opmysaHHs KCY TpboMa rifikamu Bnaam nifBULLYE KOHCTUTYLilA-
HO-NPaBOBMM CTATYC LbOro cneundivHoro CyaoBoro opraHy. BitumsHaHa mo-
nenb dopmyBaHHa KCY BMpaXka€e HaLioHanbHi TpaaumLii Aep)KaBOTBOPEHHS,
NiAiIMMaE ponb OpraHy KOHCTUTYLIMHOI FOCTULLIT HA SIKICHO HOBUI PiBEHb.

®opmyBaHHa KCY 3a y4acTio TpbOX rinoK Bnag 3abesneumnno ix 3ga3a-
HiCTb Ta CNiBMNIANOPAAKYBAHHS, 3BaXalO4M Ha OPUCAMKLIO (NpeaMeTH Biaa-
HHS) opraHy KOHCTUTyLinHOT tocTuuii. KCY cknapgaeTbes i3 18 cypnis i no 6
CyAAiB NpM3HaYaloTh BignosiaHo MNpe3naeHT Ykpainu. BepxosHa Paga Ykpa-
iHm Ta 3'i3a cypais Ykpainm (4. 2 ct. 148 KoHctuTyuii, ctatTi 5-8 3akoHy npo
KCQY). Lle o3Hauae, wo KoHctutyuiiHomy Cyay noBipstoTbes yHKUii no ra-
paHTyBaHHIO BepxoBeHcTBa KoHctuTyuii YkpaiHm gk OCHOBHOro 3akoHy Ha
BCiM TepuTOpii YKpaiHW, 34IMCHIOYM NNAHOMIPHUI Ta paLioHanbHUI BNIMB
3a JONOMOrOH NpoLecyanbHUX 3ac06iB HA KOHCTUTYLIHWIA NPaBOMOPALOK.

6) Takui Bname KoHctutyuiiHoro Cyay MOXNUBWMIA 3a yMosU HAOAH-
HS1 negHoi c80600U y opearizayii tio2o 8HympiwHboi pobomu. CaMOCTilHICTb
KCY y LbOMY KOHTEKCTI Lie NoTpebye CBOro AOCNIAKEHHS | 6arato B YoMy
ubomy 6yae cnpuatn npaktmka Cyay. 3akoH npo KCY Haginge noeHoBa-
YKEHHSIMU OpraH KOHCTUTYLIMHOI IOCTULIT NpUIMMaTK akTu Takoro poay (.
2 cT. 3), cepen SKnxX MOXHA BUAinuTM PernamenT (cT. 30), NnoNoXeHHS Npo
CekpeTapiart (4. 2 €T. 32) Npo NOCTiMHI KOMiICIT (4.2 cT. 33), npo ApxiB (4.5 cT.
35), npo bibnioteky (u. 2. cT. 36).

Pernament KoHctutyuinnoro Cyny YkpaiHuM Ma€e ayxe BaXnuBe 3Ha-
YyeHHs. PernameHT BM3HAYaEe NpUMHUMNM OpraHisauii Ta ynpasniHHS B Cyai,
NOPAAOK NPUMAHATTA A0 PO3rNA4y KOHCTUTYLIMHUX NOAAHb T3 KOHCTUTYLiR-
HUX 3BEPHEHb, BiAKPUTTS KOHCTUTYLLIMHWUX NPOBALXEHb, MOPSA0K PO3rnsay
cnpas. OcobnvBa yBara y PernameHTi NpuaingeTbcs npouenypi posrnagy
cnpas y KoHctutyuinHomy Cyai.

234 TpouecyanbHi acnekTy Lmx 3acaa aisnbHocTi KCY 6yayTb po3risiHYTi Y KOHTEKCTi NPUHLM-
ny koneriansbHocti Cyay y nigpo3aini I11.1.
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Y PernamenTi KCY 3mMornu 6 HaiTh CBOE BiZOOpaXKeHHS MONOXKEHHS
3aKOHY WoA0 NiAroTOBKM Npono3uuin no obemy diHaHcyBaHHa KCY npu
CKnapaHHi npoekty JepxaBHoro 6roaxeTy Ykpainu (cT. 31). KoHcTuTywii-
HWI CyA, y)Ke BMPa3MB CBOK MO3MLIO 3 LbOro NpMBOAY Y Cnpasi npo ¢i-
HaHCYyBaHHS CyAiB?*, ofHaK Wi NWTAHHS MOBMHHI 3HAWMTK CBOE YiTKe Bpe-
ryNt0BaHHA y PernameHTi, Wo nigBULLMTL rapaHTii CaMOCTIMHOCTI OpraHy
KOHCTUTYLIMHOI OCTULI.

B) CamocmiliHicme KCY makox nposiensemescs y nopsioky Habymms,
30ilicCHEHHS Ma NpunNuHeHHs N0BHOBAXEHb cyddie. Bctyn Ha nocamy cya-
[i 30iMCHIOETBCA WNAXOM MpUHEceHHs HuM [pucarn Ha 3acipaHHi Bep-
XOBHOiI Paau Ykpainu, sike npoBOAMTbCS 3a yyacTio lNpe3ungeHTa YkpaiHy,
MNpeMep-MiHicTpa YkpaiHu, lonosu BepxoBHoro cyay YkpaiHu, He nisHilwe
HiXK Yepes MicsaLb Nicnsg CBOro NpusHayveHHs (4. 3 cT. 17 3aKkoHy).

KoHcTtutyuinHoMy Cyay HafaeTbCs WMPOKA CaMOCTIMHICTb (CT. 23 3a-
KoHy npo KCY) y BUpilWEHHI NUTaHHS LWOAO 3MilLEeHHS 3 NoCaau Cyaai, Wwo
NOCUIIIOE 3acaam Moro camoynpasniHHs. KCY camocTinHO npuiMac pillex-
HSl Ha 3aCiAaHHI NPO NPUMMHEHHS MOBHOBAXEHb CYAAiIB, BUSHAYEHUX M.
1-3, 6-9 ct. 23 3aKoHy. Tinbk1 y BUNAAKax NOpYLIEHHS CyAAe0 BUMOr CT.
16 3akoHy WoA0 0COBMCTUX SIKOCTEM Ta BMMOI HECYMICHOCTI, @ TaKOX Y
pasi nopyweHHs Mpucaru BignoBiaHe piweHHsa npuimae BepxosHa Paga
Ykpainu.

Taki nonoxeHHs cT. 23 3akoHy npo KCY BCTaHOBNOKOTb A40AATKOBI ra-
PaHTii CAMOCTIMHOCTI OpraHy KOHCTUTYLIMHOT KOCTULLIT, AAKOTb 3MOTY MiHIMi-
3yBaTW TUCK Ha AisNbHICTb CyaAaiB 3 OOKy iHWMX opraHiB nybnivyHoi Bnaau,
NONITUYHMX NAPTINA, FPOMAACbKMUX OpraHisaLil Towo.

r) BiOmiHHICMb KOHCMUMYyUItHOI topucduKkyii 8i0 3a2anbHOCYd080i, a
popm disnsHocmi KCY, 6inbluicms 3 SKUX HE 3yCMpPIidaemscs y 3a2a/1bHUX Cy-
dax. Tum camuM pocaraetbes audepeHuiadia Ta posnoain GyHkuin y Kon-
ctutyuiHomy Cyai, nigBULLYETECA edDEKTUBHICTb MOro poboTu B LiOMY.
Opranizauiinummn dopmamu gisneHocti KCY BUCTYNatoTb 3acigaHHs, nne-
HapHi 3acigaHHa Cyay, a Takox 3acigaHHsa Konerin cypnis.

255 PiwenHs KCY Big 24.06.1999 p. N2 6-pn/99.
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1) 3abesneyyemscs camocmiliHicms KCY wepes ioco cmpykmypy, siKy
cknapatoTb fonosa Ta 3actynHuku fonosu KCY, Konerii cynais BignoBigHo
no po3rnamy KOHCTUTYLIMHUX NOAAHb, KOHCTUTYLIIMHKUX 3BEepHEHb, CekpeTa-
piaT, nocTivHi KoMicii, bibnioTeka, ApxiB.

TakMM YMHOM, CAaMOCTIMHICTb OpraHy KOHCTUTYLLIMHOT OCTULIT NposB-
NAETLCA Y CAMOYNPaBAiHHI, a caMe Yyepes npaso Cyay BUpiLLYyBaTU NUTAHHS
(iHaHCOBOro, KaapoBOro, iHbOPMaLLIMHOrO, TEXHIYHOrO 3abe3neyeHHs CBO-
€ AiSNBbHOCTI, @ TAKOX LUIMPOKUMM NOBHOBAKEHHAMM LLOA0 3aCTOCYBAHHS
3ax0fiB BMNAMBY Ta 3BifIbHEHHS 3 NOCAJ, OKPEMMUX CyAAiB, WO 3abe3nevye
MiHiMi3aLil0 CTOPOHHBOIO BNAMBY Ha AisnbHicTb KCY.

4. DopMM OpUCAMKLIT OpraHy KOHCTUTYLiMHOI t0CTULIT, 3aKpinneHi y
rnaBax 9-16 3akoHy npo KCY, BU3HauaoTb 0COBAMBOCTI MOro BHYTPILUHbLOI
opraHisauii Ta nopaaky aianbHocTi. Opucaukuia KCY rpyHTYeTbCS Ha op-
20Hi3ayiliHili €EOHOCMIi LbOro OpraHy, iKa MpoSIBNSAETbCS Y MOro pernameH-
TapHil CaMOCTIMHOCTI Ta BHYTPIiWHIN andepeHuiauii. OpraHizauinHa no-
bynosa KoHctutyuiiHoro Cyay noBuHHa 6yTW CnpsiMOBaHa Ha epekTUBHE
30iNCHEHHS KOHCTUTYLIMHOrO NpaBOCYAAs, 3MEHLIEHHS MOXJ/MBOCTI Ma-
HinyntoBaHHs CynooM Ta Moxnmeocti Cyay BM3HAYaTU NpaBmna BUKOHAH-
HQ CBOIX pilleHb. Po3rnsg, 3rafaHnX enemMeHTiB Y B3aEMO3B3KY Ta aHani3
npaktmku KCY npMBoauTbL A0 TaKMX BUCHOBKIB.

PeanamenmapHa camocmiliHicms y 3abe3neyYeHHi opraHisauinHoi ea-
HocTti KCY nposensieTbcs y noBHoBaxeHHaX fonosu KCY, 3actynHukis lo-
noswu, Cekpetaps Konerii cyanis, a TakoX y NAeHapHMX 3aCifaHHAX Ta 3a-
cinaHHax KoHctutyuiniHoro Cyay (88 2-4, 6, 7 PernamenTy). OpraHisauinHa
€AHICTb OPraHy KOHCTUTYLIAHOT IOCTULIT B AAHOMY BUMAAKY BU3HAYAETbCA
OpraHi3auinHo-npaBoBuMK GopMaMu NposaBY MOro AiSNbHOCTI.

Y cBiTi iCHYtOTb ABi MoAeni CTpyKTypHOi No6yaoBU OpraHy KOHCTUTY-
LinHOI tocTuuii y dopMi eanHOI CymoBOi Konerii Ta cneuianizoBaHmx nig-
po34iniB — nanar, cekuin, ceHatis Towo. KoHctuTyuinmin Cya Ykpainm no-
bynoBaHUI 9K €aMHA cypoBa nanata. KonuwHiv fonosa KoHCTUTYLiMHOIO
Cyny Ykpainu |. TuMueHKo BBaXaE 3a HeobxiaHe noainutu KCY Ha agi na-
nat, Wob npuckopuTM po3rmss 3BepHeHb?*®. Ha aymky lonosu KoHctuty-

%6 33 poku KageHLii nepworo lonosu KoHctutyuiitHoro Cyay Ykpainu |.Tumuenka go Cyay
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uirtHoro Cyny Pocivicbkoi @enepauii M. BiTpyka HasBHiCTb nanaT fae 3mory
NiABULLMTM ONEPATUBHICTb Y poBOTi KOHCTUTYLLIMHOTO cyay Ta 3abe3neunTu
[OTPUMAHHS BCTAHOBIEHWUX 3aKOHOM MpOLLecyanbHUX CTPOKIB NPU po3rns-
4i cnpas?®’.

EdekT HOBOI Moaeni cTpykTypHoi nobynosu KCY mae cBoi nepesaru B
opraHisauifHoMy Ta npoueaypHOMy naHi. i X ehekTUBHICTb MOXe nons-
ratv y nocuneHHi dyHkuioHanbHoi BigocobneHocti Cyay, Wo AacTb 3Mory
nocunutu cneuianizauito cynais KCY 3a neBHMMU KaTeropisMm KOHCTUTY-
LiiHO-MPaBOBMX CMOPiB Ta OBONOAIHHAM iIHCTPYMEHTAaMU IOPUANYHOI TeX-
HiKM Ha SIKICHO BUCOKOMY PiBHI NO BUHECEHHIO 06I'PYHTOBAHMX pilleHb. [1o-
rMMbneHHsa cnewianisauii cyni-yneHiB nanart 4actb 3MOry iM 3ynMHUTUCS
BMKJIIOYHO HA MUTAHHAX MPABOBOI apryMeHTaLii, N0cnabuTn MOXAMUBICTb iX
MaHiMynBaHHS Ta 3HATU HAMPYry MK OKPEMUMU CYAASMMU.

[pn po3MexyBaHHI NpeaMeTy BifaHHS Nanat MOXHA MOKMACTU B SKO-
CTi KpUTepisi po3MexKyBaHHA: a) GOPMU KOHCTUTYLIIMHOMO NPOBaXKEHHS 3a
cdepoto Aji NpaBoOBMUX aKTiB KOHCTUTYLLIMHUX OpraHiB AepXaBHOi Bnaaum Ta 6)
dopMu 3BepHeHHS y KoHcTuTyuiiinid Cya. 3po3yMino, Wo Ha KOXHY nanaty
HeobxifHO NoknacTM 060BA30K MO NAAHYBAHHIO MOPALKY PO3MALY CrpaB.

AHaniz GopM KOHCTUTYLIMHUX NPOBALXEHb, BU3HaYeHnX y po3aini Il
3akoHy npo KCY, no3Bonse 3anponoHysamu HacmynHy Modens dugpepeHuia-
uii cyodie ma nobydosu nanam KoHcmumyuitiHo2o Cydy.

DyHKLUiOHanbHe BifocobneHHs NanaT MOXHA 3anNpoBaAMTU HA OCHOBI
HUHI aitoumx Konerili cynnis npubansHO 3a Takok CXEMOHO.

lepwy nanamy MoxHa Hadinumu noeHosaxeHHAMU wjo0do: 1) 3painc-
HEHHS KOHCTUTYLLIMHOrO KOHTPOJIO 33 NPAaBOBMMM aKTaMU KOHCTUTYLLIMHUX
opraHiB Bnagu (rn.9); 2) po3rnsay Cnopis Npo KOMNETEHLH0 MiX KOHCTUTY-
LiiHMMK opraHamu Bnaam (rn.10); 3) 34iMCHEHHS KOHCTUTYLIMHOMO KOHTP-
OJ110 Ha4, HOPMaMu Ta NPUHLIMNAMKU MDXHapoAHoro npasa (. 14); 4) 3pinc-

Ha Aifwno 346 3BepHeHb: 194 KOHCTUTYLIMHMX noaaHb (39 - Bifg rnasu aepxasu, 76 - Bif
HapoAHMX fenyTaTie, 3 — i3 napnameHTy) Ta 152 KoHCTUTYLiMHUX 3BepHeHb (55 - Big topu-
LMYHKX 0Cib, 97 - Bif di3nuHmMX 0cib). LlikaBuM € Te, L0 32 GOPMOI0 3BEPHEHHS HAAXOAATb 1O
KCY npunbnusHo B ogHakoBoMy 06¢eMi. (AnB.: KoHcTuTyumoHHbIN Cya MeHsieT Mpencenatens u
MecTo nponucku. 3epkano Hedenu.1999.N2 41(262).C. 2).

27 Butpyk H.B. Yka3 cou. C. 110.
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HEHH$ KOHCTUTYLLiIMHOIO KOHTPOJIIO 33 NPAaBOBMMM aKTaMM NPO NPU3HAYEH-
Ha BMOOPIB, BCEYKPAIHCHKOrO pedepeHayMy Yu MicLEeBOro pedepeHaymy
B ABTOHOMHII Pecny6niui Kpum (rn. 11); 5) 3aiACHEHHS KOHCTUTYLiAHOrO
KOHTPOSII0 y CripaBax Npo AOTPUMAHHS npoueaypwv imniymMeHTy MNpesunaen-
Ta Ykpainum (rn. 15).

[lo npedmema sidarHHs dpyaoi nanamu KCY B 3B'93KY 3 LM MOXHA 6i0-
Hecmu maki noeHosaxeHHs: 1) HagaHHs odiliiHOro TaymaveHHs KoHcTu-
Tyuii Ta 3aKkoHiB Ykpainu (rn. 16); 2) 34iMCHEHHS KOHCTUTYLIMHOIO KOHTpP-
OJ110 33 NPAaBOBMMM aKTaMMU KOHCTUTYLLIMHUX OpPraHiB BNaAu Ha npeamer ix
BIANOBIAHOCTI OCHOBHMM MpaBaM i cBoboaam (. 12); 3) 3aiMCHEHHS KOH-
CTUTYLLIKHOMO KOHTPONIO (IHUMOEHTHOrO KOHTPO/I0) 3@ MPAaBOBMMM aKTaMM,
KUMKW CynepeyusinBo peryaroeTbcs NOpsSAOK peanisaiii OCHOBHMX Mpas i
ceobog, (rn. 15).

Taka opranisauig KCY po3BonuTb NigBULLMTK NPOAYKTUBHICTb NpaLi.
OpHak mpu LbOMY MOX/MBI | HEraTUBHI TeHAEHLIT y AiSNbHOCTI opraHy
KOHCTUTYLiMHOT tocTuuii. . LTaiHGeprep 3a3Hayae, WO PO3MEXYBaHHS
KOHCTUTYLiMHMX CYZIB Ha nanatv BeAe [0 HAKOMWUUEHHS “pO3XOKEHb Y
TAYMaYeHHi KOHCTUTYLIT", @ TOMy HeobXigHO BMpPOBAAXXyBaTW 3axoAu Ta
MeXaHi3Mu, CNPSIMOBAHI Ha YCYHEHHS KONi3iM Ta CynepeyHocTen y ix Ai-
ANbHOCTI?*8, PernamMeHTapHa caMocTilHiCTb Ta andepeHuiauis dyHkuin KCY
Moxe Byt odopmneHa Ha 3abe3neyeHHs OpraHi3auifHOi €4HOCTI LbOro
OpraHy HacTyMHUM YUMHOM.

PernameHnTapHa camocTinHicTb (cT.30 3akoHy npo KCY) nongrae y npa-
Bi KoHctuTyuinHoro Cyay He3anexHo BMPillyBATU MWUTAHHS LWOAO BU3HA-
YeHH$ CBOEI BHYTPILLHbOI CTPYKTYpu. OpraHisauiniHa egHicts KCY y Perna-
MEHTI CbOrOJHi MOKM WO He 3abe3neyeHa y NOBHiIl Mipi.

B 383Ky 3 UMM MPOMOHYETLCS CTBOPEHHS B CKAaAi OpraHy KOHCTU-
TyuirHoi toctuuii MneHymy (Benukoi nanatu) y cknagi Bcix cypais KCY.
Lo nosHosaxeHs [MneHymy KCY (Benukoi nanamu) MoxHa 8iOHeCcmu maki
numanHs: 1) cuctemaTmsauis, ynopsaKyBaHHS Ta y3arajbHEHHS MpaBo-
BMX nosuuin Cyay; 2) y3aranbHEHHS CYA0BOI NPaKTUKKM KOHCTUTYLiMHOIO
Cyny; 3) y3aranbHeHHS NMPaKTUKM BMKOHAHHS pilleHb i BUCHOBKIB Cyay;

28 |lITaiHGeprep X.Ykas. cou. C. 41.
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4) BiAKPUTTS KOHCTUTYLiMHOrO NPOBaAXXeHHS 33 HOBOBMABIEHUMM 06CTa-
BMHAMW; 5) po3rnsag KOHCTUTYUIMHMX NOAAHb, KOHCTUTYLIMHUX 3BEPHEHb
3a piweHHam wectu cyaais nanat KoHnctutyuiiHoro Cyay; 6) niarotoska
pekoMeHgauin fonosi KCY ang BHeceHHs npono3suuini Ha po3rnsg Kabi-
HeTy MiHicTpiB YkpaiHu 3 6ogxeTHuXx nuTaHb KoHctuTyuivHoro Cyay; 7)
nnaHyBaHHS KaapoBoro, GiHaHCOBOro Ta MaTepianbHOro 3abesneveHHs
KCY; 8) nutaHHsa MixxHapoaHux 38'93kiB KCY Ta 06MiHy 4OCBIAOM 3 KOHCTH-
TYWIMHUMM CYyAaMM iHLUMX OepyKaB TOLLO.

3po3yMino, WO 3anpoBafXeHHd nanat y cknagi KoHctutyuinHoro
Cyny, 9Ki po3rnaganu oKpeMmi KaTeropii KOHCTUTYLiMHO-NPaBOBUX CMOPIB
noTpebye BHECEHHS BiANOBIAHUX 3MiH A0 3akoHy npo KCY Ta ioro Perna-
MEHT. 30KpeMa, TaKi 3MiHM MOXYTb CTOCYBaTWUCS OpraHisauii nanar, ix op-
raHi3auiiHO-MeTOAMYHOr0, MaTepia/ibHO-TEXHIYHOIO 3a6e3neyeHHs ToLwO.

HianbHictb MneHymy (Benukoi Manatu) KoHctutyuinHoro Cyay pgactb
3MOry YCYHYTM CynepeusiuBi MOMEHTU MpU BUHECEHHI pilleHb, BUCHOBKIB
nanatamu, BUpobuTu eANHUI NiAXia A0 PO3rNsSAy CNpas, BPEryoBaTu op-
raHisauinHi, kagposi, GiHAHCOBO-MaTepianbHi NMUTAHHS WOro AiSNbHOCTI.
HassHictb MneHymy (Benukoi Manatu) 3a6e3neynTsb Hinbll edekTMBHE BU-
pilleHHs NUTaHb WOA0 nepernagy piweHb, BUcHoBKiB KCY 3a HoBoBMSBNe-
HMMK 06CTaBMHAMM, @ TaKOX BUPOBNEHHS EAMHOIO MiAXOAXY Ta KpUTepiiB
WOAO0 NOPYLIEHHS KOHCTUTYLLIMHOTO NPOBAAXEHHS B TaKMX BUMAAKaX.

5. MpuHyun 36’a3aHocmi npasom. CaMOOBMEXEHHS Y OPUCAMKLT opra-
HIiB KOHCTUTYLIiMHOI HOCTULiT NONAra€ y BiAMOBI Bif, BTPYYaHHS Y MOAITHKY.
KCY B1poBMB CyaoBy AOKTPUHY “MOMITUYHOT A0OLINBHOCTI"2*%. KOHCTUTYOBaH-
HS €AMHOrO OpraHy KOHCTUTYLIMHOI OPUCAMKLIT K OpraHi3aLiMHO-NpaBoBoi
dbopmm no npaBoBoMy 3axmcTy KOHCTUTYLT BU3HAYa€E dDyHKLIOHANbHY Cnpsi-
MoBaHicTb KCY no BUpIlLEHHIO NMWUTaHb BMKJIOYHO MpaBa KOHCTUTYLLIMHOIO
xapakTepy. Y LbOMYy pO3yMiHHI MPUHLMN 3B'93aHOCTI NPaBOM Y HOPUCAMKLT
KCY Hacamnepepn 06yMOBNEHO NPUHLMMOM BEPXOBEHCTBA npaBa. [puHLmMn

29 3o0KkpeMma, Ls [OKTPUMHA AeTanizoBaHa y npouecyanbHii yxeani Big 5 6epests 1999 p. KoH-
cTuTyLiiHKi Cyn 3a3HaumB, WO BUPILLEHHS NOAITUYHMX NUTaHb CynepeyunTb MOro NpU3HayeH-
HIO IK EAMHOrO OpraHy KOHCTUTYLLIMHOT OpUCAMKLIT, OCKINbKM ByAb-SKa NONITUYHA AiSNbHICTb
€ HECYMIiCHOI0 3 AiS/IbHICTIO SIK CyAAiB 3aranbHOCYLO0BOI topucamkLii, Tak i cyaais KCY (Aus.:
Ornsap yxsan KC. BKCY.1999. N24. C. 36).
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BEPXOBEHCTBA npaBa 3B93ye KoHctutyuinHmin Cyn no BMPpILLEHHIO CrOpiB
KOHCTUTYLLIIHOTO XapaKTepy BUK/IKOYHO Yy MeXaxX KOHCTUTYLIMHMX HOPM, a
TOMY iX peanisauisi Ta KOHKpeTu13aLis NOBMHHA paLioHani3yBaTh MpakTUKy
KOHCTUTYLLIMHOrO HOPMOTBOPEHHS Ta HOPMO3ACTOCYBAHHS.

Tomy € 6ci niocmasu esaxamu, wo iHmepnpemauis Koncmumyuii Ykpa-
[HU 0peaHOM KOHCMUMYUIUHOI tOCMUUIi HENOBHOK MIpPOD YKAAOdEMbLCS Y
HopMamugHy cucmemy npasa. Taka ¢opma nposiey npasa y disasHocmi KCY
Mae 8iOMIHHUU Xapakmep i 18/19€MbCS CBOEPIOHUM HPUOUYHUM (PEHOMEHOM,
AKuUl donosHIE c0b0K HOpMAMUBHy cucmemMy npasa, 36azaqye 3micm npasa
83a2ai, CIy¥umb 3ac060M peanizauii NpUHYUNy 8epxo8eHcmea (NaHysaHHs)
npasa*®. Y ybomy KoHmekcmi iHmepnpemauis KoHcmumyuii y popmi pitieHs
KCY cgoepidHo “0onosHroe’,,,006y008ye” 3Micm KOHCMUMYUiliHOI HopMu, mo6-
mo 3Micm makoi QisIbHOCMIi KOHCMUMYUItiHOI LCMuYii cnpsiIMo8aHull Ha pe-
ani3auirn KOHCmumyuitiHoi HopMu WISXoM ii KOHKpemu3ayii ma demanisauii.
Takum yuHom npasosy no3uuito KoncmumyuiiiHo2o Cydy y KOHKpemHomy pi-
WIeHHi MOXHa po32190amu K HegioeMHy YacmuHy KOHCMumyuitiHoi Hopmu.

Y cuny cBOro CTaTycy CyZ0Bi YCTAHOBM HE MOXYTb BiAMOBUTU 0COBI Yy
3aXMCTi NOpYLUEeHOro npasa Ta iHTepecis. Lle BunavBae 3 Toro, Lo opuc-
AMKLIS CYAiB MOWMPIOETLCA HA BCi NPABOBIAHOCKMHM, WO BUHWUKAKOTL Y
fepxasi (4. 2 cT. 124 KoHcTutyuii). A y BUNaaKy 3BEPHEHHS @i3nYHMX Ta
IOPULAMYHMX OCID i3 KOHCTUTYLIAHUM 3BEPHEHHSM 3 npuBoay odiliiHOoro
TnyMaveHHs KoHCTUTyLii | 3aKoHiB YkpaiHu, KoncTutyuinHmin Cya noknumka-
HMI1 3a6e3neYnTn po3rnas CpaBu Y KOHTEKCTI KOHCTUTYLLIMHOIO MpUHLMMY
3B'3aHOCTi Ny6niYHOI BNaAn OCHOBHMMMU MpaBamu i cBoboaamu (cT. 3), He-
BMuepnHoro ix “katanory” (cT. 22 KoHCTUTYLii) Ta KOHCTUTYLIMHOI rapaHTii
foctyny Ao npasocynns (Cr. 55).

MpuHumn 38'a3aHocTi npaBoM KCY B KOHTEKCTI KOHCTUTYLIMHOT Aep-
)aBw Lwe noTpebye CBOro foCNimKeHHS i BiH Oyae Aefani cunbHiwe npo-
aBnaTMCS vepes npaktuky Cyay. Came KOHCTUTYLEID BM3HAYEHO tOpUC-
avkuito KCY, 3acobu peanisauii Takoi Yyepes npouenypy po3rnsaay crnopis,
a TaKoX OBrpyHTOBAHICTb pieHb Ta 0O0B'A3KOBICTb iX BUKOHAHHS. ABTO-

240 |la npo6nema GinbLu feTanbHo Byae po3rnsHyTa y nigpo3saini 111.3 yepes npusmy opuamy-
Hoi npupoau aktis KCY.
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puteT Ta BnamMB KoHctutyuiHoro Cyay, 3acHoBaHoro KOHCTUTYUI€E, Aa€e
3MOry BMAMBATU HA AMHAMIiKy pO3BWUTKY NPaBOBOi CMCTEMM Ta ii CTabiNb-
HiCTb, “BiflUyKOBYBATU” MPaBO, rapaHTyBaTM KOHCTUTYLIMHMIA Nopsaaok?*:,
KoHctutyuinHuin Cya YKpaiHu y CBOIM Cy[OBiM NpaKTULi BXe 3iTKHYBCS i3
(heHOMEHOM OCHOBHMX NpaB i cBOH60A, NpobAEMOIO CMiBBiLHOLWEHHS NpU-
POAHOr0 Ta NO3UTUBHOIO MpPaBa, y LEHTPi Moro yearu nocrana npobnema
3abe3neyeHHs1 €QHOCTI MPaBOBOI CUCTEMM B YMOBAX abBCTPAKTHOCTI KOH-
CTUTYLLIWHWUX HOPM, MEBHOI HEBM3HAYEHOCTI iX OPUAUYHOIO CKNAAY.

6. 3g8’a3anicme €OHicmIo npasosoi cucmemu. AHanis LaHOro NPUHLMNY
3 HOPMATUBHOT TOYKM 30pYy AAE 3MOrY YCBIAOMUTU POJSib KOHCTUTYLLIMHOIO
npaBocynas y 3abesneyeHHi egHocTi KoHcTuTyuii Ykpainu. KoHcTuTywii-
Hui Cypn, akTUBI3Y€E CBOO AiSNbHICTb Yepes iHTepnpeTauito KoHCcTuTyuii npu
6yab-9Kkin HOpMi KOHCTUTYLIMHOTO MPOBAMXKEHHS LIASXOM CUCTEMHOIO
TNYMAYeHHS KOHCTUTYLIMHUX HOpM. OCKinbkK iHTEpnpeTauis Takux HOpM
CNYXXMTb X HEBIAEMHOIO YaCcTMHOK Y DOPMi KOHKpeTM3aLii Ta AeTanisadii,
TO B AAHOMY BMMNAAKY MA€E MicLe came NpaBoTBOPYA AiSIbHICTb KOHCTUTY-
LiMHOI roCTULi.

Q) 3rifHO NPUHLMMY EQHOCTI KOHCTUTYLII AiSNbHICTb OpraHy KOHCTU-
TyUiriHOT tocTuuii 3abe3neuvye BepxoBeHCTBO OCHOBHOMO 3aKOHY, KW
BCTAHOBJOE MOPSAOK OpraHisauii Ta QyHKLIOHYBAHHS iHCTUTYTIB rpoma-
[OSHCbKOTO CycninbCTBa Ta nybnivHoi Bnagu. Konctutyuinami Cya Ykpainu
K KOHCTUTYLIMHWI OpraH AepaBu NOBUHEH OPIEHTYBATUCA B OQiLitHOMY
NONITUYHOMY KYpCi LlepXaBu, rMaBu AepxaBu, NapnameHTy Ta ypsay. YcBi-
LOMIEHHS BaXMBOCTI PYHKLIT KOHCTUTYLLIMHOrO NpaBOCYAAs TakUM Y-
HOM MOB43Yy€eTbCa Y BiacniakoByBaHHi KCY 3aranbHUX TEHAEHL y NpaBo-
BOMY peryftoBaHHi SK Ha piBHI 3aKOHOAABCTBA, Tak i aKTiB pernamMeHTapHoi
NpaBoTBOPYOCTi abo K Ha 3aranbHOLEPXKABHOMY, TaK i IOKANIbHOMY piBHI.
Came Tomy akTn KCY He MOXyYTb pOo3rnsigaTncs 9K akti NOAiTUYHOT BONI.

241 Tak, KoHcTuTyUiHWi Cyn HapaB odiliiiHe TNyMayeHHs NopsaKy rofocyBaHHs Ta NOBTOP-
HOTO po3masy 3akoHie napnameHTom (KCY PB 1:257), noHatTs “uneH ciMi” (KCY PB 1:396),
TepMiHy “3aKOHOABCTBO", BU3HAB HEKOHCTUTYLLIMHO AK BUHATKOBY Mipy KpUMiHaNbHOTO no-
kapaHHs cMepTHy kapy (KCY PB 1:497) towo. (TyT fani no TekcTy y pasi 3rafiku oKpeMux
cnpas KCY nig uieto abpeiaTypoto Ma€eTbCs Ha yBasi BUAAHHS 36ipku «KoHcTUTyuinHuid Cya
YkpaiHu. PiweHHs. BUCHOBKM», neplwa umdpa 03Ha4Yae TOM BUAAHHS, @ Apyra — CTOpiHKa, 3
SKOI PO3MOYMHAETLCS PillEHHS YM BUCHOBOK).
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Tomy npupogy pisnbHocTti KCY MOXHa po3rnsaati B KOHTEKCTI KOHTP-
O/t0 HafZ NpPaBOBMMM aKTaMW Yepes npuamy 3abesneyeHHs Linen Ta LiH-
HOCTEN, 3aXMUCT SIKMX FrapaHTYETbCs Ha piBHI KoHctuTyuii Ykpainu. Ha Bia-
MiHY Bif aKTiB NoniTMYHOro xapakrepy piweHHsa KCY rpyHTytoTbcs Ha Kor-
CTUTYLi Ta 3akoHax YKpaiHW, BOHW MOBWMHHI ByTK cHOpMYynbOBaHi Takum
YMHOM, W6 iX MOXKHA 6YN0 BUKOHATW.

6) JMCKYCiMHICTb NWUTaHHS WOAO 3aKOHOTBOPYOCTI Ta iHTepnpeTauii
KOHCTUTYLIMHUX HOPM KOHCTUTYLIMHOK IOCTULLIEID SK Y BITYM3HAHIN, TaK
i 3apybixHil nitepatypi 06yMoBneHO BMIMBOM tOCTULIT HAa npouec dop-
MYBaHHS BOJIi HApoay napnameHToM. [1paBoTBOpYa LiSNbHICTb KOHCTUTY-
LiMHOI toCTULiT BUMNAMBAE i3 NPUHLMMY MOAINY BRafM, KMt nepenbdavae
rapaHTye 6anaHcy iHTepeciB y CyCninbCTBi Ta penpe3eHTYBaHHAM LMX
iHTepeciB yepe3 opraHu ny6nivyHoOi BRaauM. Y cuctemi 6anaHciB Umx iHTe-
peciB KOHCTUTYLIMHA tocTULis 3abe3nevye MUPOTBOpPYY, MPUMUPIOBANbHY
DYHKLIIO WANAXOM iHTepnpeTauii KOHCTUTYLIMHUX HOPM 3FiAHO MPUHLMNIB
BEPXOBEHCTBA NpaBa Ta NPaBOBOi BU3HAYeHOCTi (NpaBoBoi 6e3nekun). Tomy
iHTeprpeTauis NPUMNMUCIB 3aKOHIB MOBMHHA BUXOAMTU i3 QYHKLINA 3aKOHO-
[aBUA N0 NPaBOBOMY PeryatoBaHHIO Ta 3aralibHUX Lifei 3aKOHOAABCTBA
y LinoMy. Y KOHCTUTYLIMHOMY MpaBi Le NUTaHHS NoBS3aHo i3 npobnemMoto
NeriTMMHOCTI NPaBOBMX A Ta aKTiB NybnivyHOi BNagun, Hacamnepepq, y dop-
Mi 3aKOHIB MapnaMeHTy Ta MOMOXeHb NOCTAHOB Ta iHLUIMX NPAaBOBMX aKTiB
BMKOHABYOI BNaau:

lpu supiweHHi KoHcmumyyiliHo-npasosux cnopie KoHcmumyuidHul
Cy0 noknukaHull 8u3Ha4UMU 8unpasdaHicMe nNpPasoso20 pe2yneaHHs 3
MoyKU 30py (1020 KOHCMUMYyUYiliHOCMI, HA0AKYU MOYHIW020 CMUCTY MUM
yu IHWUM C108aM y KoHKpemHoMy sunadky. Himeuyskuli ®KC koHcmamye:
“TnymMaqeHHs... MaE Xapakmep makoz2o cobi OUCKYpPCY, pe3ybmamom GKo-
20 HAsimMb 3a MemoOuyHo abcomomHo 6e3002aHHOI pobomu He 3asxou
€ abcoMnomHo moyHi, 6e3cyMHisHi 015 axisyie 8UCNI08/108AHHS, A pao-
we - niocmasu, 06rpyHmMysaHHs 0151 pi3HUX aIbMEPHAMUBHUX 8apiaHmis.
3-nomix yux sapiaHmis byde 06paHo mi, 06rpyHmMysaHHs SKuUx eu2as0ae
nepeKkoHAUBIWUM, MOYHIWUM, a 8i0Mak — Kpaujum” 3 4b020 nNpusody Hi-
meubkuli sueruli P. Llunneniyc 3a3Haqae: “Omue, Nnocmae numaHHa uio0o
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1e2imumayitiHo2o 00rpyHMmMye8aHHs, ke 8U3HAYAE CMUCA CA1i8 3aKOHY. Mip-
Ky8aHHS U000 MO0 YU mMoe0 8apiaHma mayma4yeHHs 0icmaromes 06rpyH-
MyB8AaHHSA, HANPUKNAao, 3 02190y HA Micue Npaso3acmocy8aHHs ceped iHWuUx
8aXUIUBUX (yHKUIL depxasu i npasa 83azani... Buxodaqu 3 makozo “pyHk-
UioHaIbHO20” pO3yMIiHHS npasa, moli, Xmo maymMa4dume 3aKOH, NOBUHEH ne-
pedycim opieHmysamucsi Ha 3a3Ha4eHi 0ani ap2yMeHmu...

TnymadyeHHs Mae spaxosysamu noodin QyHKUilli y Cy4yacHili KpaiHi: 60HO
Mae peanizogysamu pe2yneansbHi QyHKUIi, 3aKk1adeHi 8 my yu iHWy Hop-
My 3akoHoOasueMm. Adxe 8 depxas, SKa peanizye npuHyun nodiny enaou,
moli, Xmo 3acmocosye npago, NOBUHEH 38AXamMu Ha HOPMOMBOPYY KoMne-
meHUyito 3aKkoH00asus i 0cobaUBO — Ha (020 yS8/1EHHS NPO MeMy mMo2o Yu
mozo npasuna; uye 8idnogidae mpaduyiliHoMy «meneoso2iyHomMy” Kpume-
Dit0 MyMA4eHHS...

Monpu 3a3HayeHe, maymadyeHHs Mae obepizamu ‘€edHicms npasa’, mo6-
mo wykamu make sUpiWeHHs KOHPAIKMIs, ujo He 3anepeyysano 6 3amicmy
iHWUXx HopM npasa, 6yno y3200xeHe WoHaliMeHwe cmocosHO 00HO- ma
8ULLENOPAOKOBUX HOPM... HeobxiOHo makox 3abezneyumu Yy3200HEHHS
Memu ma KoHuenuili cnpasednusocmi, ujo 3aknadeHi 8 iHwux Hopmax. Lle
cymume we G 00CI2HEHH0 N0IHGHOPMOBAHOCMI MAa 0piEHMOBAHOCMI, WO
ix 8UCOKO UiHYrOMb yYyacHUKU NpasosioOHocuH. [lompeba opieHmosaHocmi
0a€ 3mMo2y NpuNycmumu, Wo 00HaKose MayMa4yeHHs mo2o camoz0 c108d €
baxaHum i HeobxiOHUM (nompeba eOHocmi mepmiHonozii).

He 8 ocmaHHt0 Yyepay npaso, a pasom 3 muM i io2o MayMayeHHs Marms
3ab6e3neyysamu cnpasedugicms mozo 4u iHWo20 npunucy i onmumane-
He, skHalicnpusmausiwe 0715 8CiX CniggiOHOWEHHS U000 3a00801EHHS "4,

Takum YuHoM,,,000y008a” KOHCMUMYYiliIHUX HOPM KOHCMUMYUiliHO toC-
muuyiero € npupoOHOIO Cyd0B800 QYHKUIEI, 38AMXAOYU HA Me, WO Npasosa
HOpMG@ no-pizHOMY NposiBISEMbCA Y X00i Npaso3acmocy8aHHs. Y eunaoky
3acmocysaHHa KCY Hopm KoHcmumyuyii mae micue suzHa4yeHHs ne2imu-
MHOCMI KOHKpemu3auii ix 3micmy 3akoHodasuem abo ,koMneHcauyii” 3axko-
HO0ag4UX NOBHOBAMEHB, KWL NAPAAMEHM 3 NEBHUX NPUYUH He npuliMae
3aKOHY HA p038UMOK KOHCMUMyUiliHux nonoxeHs. OOHaK makuli cmax

242 unneniyc P. KOpuanuna metogonoris. K.: Pedepar, 2004. C. 76-76.



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

164

peyeli Moxe po32g0amucs SK mumM4acosuli, 0CKiIbKU 8U3HAYEHHS Npasus
3020/16H020 Xapakmepy (Npagosux HOpM) € 3a80AHHAM NApAaMeHmy, a He
KOHCMUmMyuiliHoi opUCOUKUYi.

Llei npouec B pesikii Mipi npocnigkoByeTbes B npaktiui KCY?3, Bigno-
BioHO y misinbHocTi KoHcTuTyuiHoro Cymy cnoctepiratoTbCs npowecu npa-
BOTBOPYOCTI B XOAi iHTepnpeTauii npunucie KOHCTUTYLIT i 3aKOHIB YKpaiHu.
Himewpbki BueHi K. LiBarrepr, I KboTL, Ta Aeski iHWI 3axigHOEBpONENChKI BYe-
Hi-lOpUCTM NIiWAK We Aani i BUCIOBAOTL AYMKY LLOAO TBOPEHHS Cyaamu
HOpPM npaBa**, ofHaK Yy TpaaumLii KOHTMHEHTANIbHOI NPABOBOI CUCTEMM LiEN
niaxin He OTpMMaB OAHO3HAYHOro CBOrO MiATBEpAXKEHHS. HaBiTb npakTuka
€BponencbLKOro cyay 3 NpaB MOAMHU CBIAYMTD, LLLO NPeLefeHTHE NPaBo Libo-
ro OpraHy rpyHTY€ETbCS CaMe HA MOMOXEHHSX EBPOMNenCcbKOi KOHBEHLT npo
3aXMCT MpaB JOAMHM Ta OCHOBHMX cBobop (1950)2%, a came Ha MeToaMUi
“aBTOHOMHOIO T/IYyMayeHHS” MONOXKeHb Li€i KOHBEHLi, WO FPYHTYETLCS Ha
iHTepnpeTaLii N0N0XeHb LbOro MiXXHAapOAHOro AOroBopY.

OcTaTtouHicTb Ta 3aranbHooboBs3koBicTb piweHb KCY (cT. 69 3akoHy
npo KCY) Hacamnepep rpyHTYETbCS HA BMMO3i 3aKOHY YXBanBaTU TaKi
akTu y BignosigHocTi Ao KoHctuTyuii Ykpainm (cT. 153) Ta 3akoHy (cT. 15).
BnnneB KOHCTUTYLIMHOI tOCTULIT Ha 3aKOHOAABCTBO, MONITUKY Ypsay Bu-
paxaeTbcs Yepe3 npaso KCY BM3HaA4aTHM NOPSAOK Ta CTPOKM BUKOHAHHS

245 Nue.: PiweHHs KCY Big 11.07.97 p.y cnpasi Wono KOHCTUTYLIMHOCTI TAyMayeHHs Bepxos-
Hoto Papoto Ykpainu ctatti 98 KoHcTtutyuii Ykpainu (KCY BP 1:30); Big 09.06.98 y cnpasi npo
BHeCeHHs 3MiH Ao KoHctuTyuii Ykpainm (KCY BP 1:217); 8in 09.07.98.y cnpaBsi npo ThiymayeH-
Hs TepMiHy “3akoHogascTeo” (KCY BP 1:272); sig 29.10.98 y cnpasi npo npodCninky, wo Aie
Ha nignpuemctsi (KCY BP 1:289); Big, 09.02.99 y cnpaBi npo 3BOPOTHY Ait0 3aKOHIB Ta iHLIMX
HopMaTMBHO-NpaBoBux akTis (KCY BP 1:334); Big 02.03.99 y cnpasi npo KOMyHanbHi nociyru
(KCY BP 1:342); Big 03.06.99 y cnpasi npo odiLliiiHe TAyMayeHHs TepMiHa “uneH ciM’i” (KCY BP
1:396); Bin, 10.02.2000 y cnpasi Npo LiHM | TapudKU Ha XUTNOBO-KOMYHaNbHI Ta iHLIi nocnyru
(KCY BP 2:24); Bip, 27.03.2000 y cnpasi npo BceyKpaiHCbkWit pedepeHiyM 33 HAPOLHOH iHi-
uiatnsoto (KCY BP 2:37).

244 Nue.: bo6oToB C.B. KOHCTUTYLMOHHAS OCTULMS: CpaBHUTENbHbIM aHanus. C. 115-116; K.
LiBaiirepr, X. KeTu. BBeneHue B cpaBHuUTeNnbHOE npaBoBefeHue B chepe yacTHoro npasa. M.,
1998.

245 Nlme.: bo6otoB C.B. KOHCTUTYLMOHHAs tOCTUUMSA: CpaBHUTENbHbIM aHanu3.C. 116-119;
Bpenni E, IxeHic M., Keit P. EBponeiicbke NpaBo y ranysi npas AOAMHKU: JKepena i NpakT1ka
3actocyBaHHs. Kuis-bynanewr, 1996. C. 7-9.

PO3A4IN II. KDpucaAnKLinNHI dOpMU | METOAN rapaHTYBaHHSA
KOHCTUTYLINHOrO naay y aisnbHocTi KoHcTuTyuinHoro Cyay YkpaiHu

165

BIACHUX pilleHb, HAKNaAauM Ha BiANOBIAHI OpraHu AepxaBu 060B3KM
no 3abe3neyeHHto ix BUKOHAHHS (4. 2 cT. 70 3aKoHy). TOMy KOHCTUTYLiMHA
ocTULis 3abe3nevye NNaHOMIpHWIA, pauioHanisyrumid Ta crabinisyoumin
BM/IMB HA KOHCTUTYLIMHMIA NOpsiaoK y hopMi “noLwyky” npaBoBMX 3acag Ai-
ANbHOCTI OpraHis nybniyHoi BNagu.

B) MOXHa noroaMTnCa 3 YCTaNIeHOK HiMELbKOK [AOKTPUHOLD, L0
HOPMAaTUBHICTb KOHCTWUTYLiT 3abe3neyyeTbcs NOAINOM AepXaBHOI BNaaw,
nepiooMyHnMM BubBopamu. Po3MexxyBaHHS KOMMETeHUii Mix opraHamu
ny6niyHOi BNafM BTINEHO TAaKMM YMHOM, WOO HiKMIA OpraH, Wo peanisye
BNaAy B paMKax HafaHOi KOMMNETeHLUii, He 3Mir NPOTAroM TPMBANOro 4acy
BM3HAYaTH 3MiCT KOHCTUTYLLiIMHUX HOpMZ#6, CaMe 3acaam CTpUMYBaHb i Npo-
TUBAr KOHCTUTYLLIMHOT AepXKaBK BTINHOKOTLCSA Yepes iHCTUTYT KOHCTUTYLLin-
HOI HCTULI, IKMIA [,03BONSE 3aDe3MeYnTU BEPXOBEHCTBO KOHCTUTYLT Ta ii
BM/JIMB Ha PO3BUTOK HaLiOHAaNbHOI NPaBOBOI CUCTEMMU.

KOHCTUTYLiS BHOCUTL CUCTEMHICTb Y NPaBo, € eheKTUBHUM CUCTEMO-
YyTBOPHOOUYMM (HAKTOPOM MPaABOBOI CUCTEMM, 3aKPINAE BUXIAHI 3acaau
dopMyBaHHA Aii HaLiOHaNbHOrO NpaBa, HAMOBHIOE MOro0 CBOIM 3MICTOM,
NPOHWU3YE EOAUMHUMM NPUHLMNAMM Ta igesaMu?’. ToMy Ha neplie MicLe BU-
X0AMTb Npobnema CniBBiAHOLWEHHS KOHCTUTYLLIMHOMO HOPMYBAHHS Ta pe-
anbHOIO KOHCTUTYLLIMHOrO nopaaKy. KOHCTUTYLIiMHI HOpMK AitoTb K 6e3no-
cepefHbo YMHHE NpaBo (CT. 8 Y. 2), TOMY BaXMUBICTb iHCTUTYTY KOHCTUTYLLiI-
HOI toCTULi y 3abe3neyeHHi EAHOCTI NPaABOBOI CUCTEMU MAE HAA3BUYANHY
Bary. KoHctutyuinHuin Cypa Ykpainu 3abe3nedye BepxoBeHCTBO KoHCTUTYLI
yepes KOHCTUTYLIMHUI KOHTPO/b Ta WASXOM HafdaHHs odiliinHoro tTnyma-
YyeHHs1 KOHCTUTYLIT | 3aKOHIB YKpaiHu.

3aBAAHHA KOHCTUTYLLIMHOIO NPaBOCYAAs Y AAHOMY KOHTEKCTI nonsrae
B TOMY, Wo06 3abe3neuynTn afekBaTHE PO3YMIHHSA KOHCTUTYLIMHWX HOPM
yepes Mi3HaHHA KOHKPETHO-iCTOPUYHOI peanbHocTi. Lle 6a3yeTbes Ha 6es-
nocepenHiv Aii HOpM KoHCTUTYLiT Ta Ha BUMO3i CAMOBMKOHAHHS pilleHb
KCY?*®, Hacamneper BKasaHiii MeTi CNpusiE iHTepnpeTauis KOHCTUTYL|

246 TocypmapcteeHHoe npaso lepmanum. T.2. C. 315-316.

247 Toropinko B.®. (pen.) KoHctutyuiitHe npaeo Ykpainu. K.,2000. C. 12.

248 Tpo NpUHLMN CAMOBUKOHYBAHOCTI pileHb KoHcTuTyuiiHoro Cyay feTanbHo 6yae po3rns-
HyTO Yy nigpo3aini 111.3 uboro AocnigKeHHS.
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OpPraHOM KOHCTUTYLLIMHOI OCTULIT 338 NpaBuNaMM CUCTEMHOIO TAYMayeH-
H4, 9Ke He AOMYCKA€E AO0BINbHOrO, i301bOBAHOMO PO3rNaay KOHCTUTYLIMHMUX
HOpM. TuM Binbwe KCY noknukaHui aHanisyBaTu Becb TekcT KoHCTUTyuii
Ta KOHCTUTYLIMHO-NPaBOBMX HOPM BiAMNOBIAHO A0 iX MiCUS Y HALiOHaNb-
Hilt MpaBOBIM CUCTEMI, @ TAKOX Y KOHTEKCTI HOPM MiIXHAapOAHOro npasa
Ta 3aralbHOBM3HAHWUX MOrO NPUHLMNIB. 3abe3neyeHHs BepXoBeHCTBA KOH-
ctuTyuii Ykpainnm 9K OCHOBHOrO 3aKOHY MOBMHHO BWMKOHYBAaTW (YHKLIIO
“couianbHOro CNyXiHHA"?*, WO BMK/HOYAE MOXIIMBICTb PO3MIAAATH BifOCO-
6neHo, He3aNexHo gK nybnivyHO-NPaBoBi ranysi, Tak i NPMBATHOMNPABOBI.
Y KOHCTUTYLIT NOEAHYETbCS 3abe3neyeHHs 3aranbHOro iHTepecy i nybniy-
HO-NPaBOBE BWM3HAHHSA Ta 3aXWUCT AEPXKABOI MPUBATHOI aBTOHOMIi 0cobu
yepes iHCTUTYT OCHOBHMX MpaB i cBoboa. [MpaBo 9k Gpopma BUpAXKEHHS
Mipu cBO6OAM, PIBHOCTI Ta CNpaBeL/IMBOCTI 3HAXOAMTb CBOE BTINEHHS Y
KOHCTUTYLiT caMe 4yepes ii BEpXOBEHCTBO K OCHOBHOIO Jepena Hawio-
HaNbHOro Npasa.

r) BrineHHs Takux LiHHOCTEN, BCTaHOBNEHMX Y KoHCTUTyuii YKpaiHu
3abe3neyyeTbCa Yepes CyBepeHHy Blafly HApoAy BM3HAYaTH Ta 3MiHIOBA-
TU KOHCTUTYLIMHMIA Nag, 0OMeXeHHS AepXKaBu NpaBoM, NOLIN AepXKaBHOI
Bnagu, 3acobu besnocepenHbOi AeMOKpaTii, 30KpeMa BMbopw, pedepeH-
AyM. SIK eneMeHT KOHCTUTYLinHOT aepxasu KoHctutyuiiHuin Cyp, YkpaiHu
CNYXWTb METi BU3HAYEHHS NPaBOMIpHUX POPM AiSNbHOCTI OpraHis oep-
YKaBHOI BNajM, OpraHiB MicLLeBOro CaMoBPAAYBaHHS Ta iX NOCafoBUX 0OCib,
CNPSIMOBYE iX Y pyCno NiANOPSAKYBAHHS NPaBy, 3aiMatoym Nopsf, 3 raBoto
[ep>KaBu, NapNaMeHTOM Ta YpSLOM NPOBiLHE MONOXEHHS y CUCTEMI 3aco-
6iB NpaBOBOro 3axumcTy.

1) Hacamkineup KCY 3abe3neuye B3aEMO/Iit0 HALiOHAaNbHOI NPaBOBOI
CUCTEMM Ta MiXHAPOAHO-NpaBoBOro cepenosuwa. KoHctutyuinHmin Cyg
NOKNMKaHUM 3abe3neynt BepxoBeHCTBO KOoHCTUTYLii YKpaiHKU y CeHci u.
2 1. 9 OcHoBHOro 3aKoHy. [MpK LbOMY OpraH KOHCTUTYLIMHOI lopUCaMKLT
3abe3neyye ABOEAMHY PYHKLIIO: iHTErpaLito NpaBoBoi cucTemMu YKpaiHu y
MiXXHapOAHO-MPaBOBMI NPOCTiP LLISXOM BU3HAYEHHS MPaBOBMX MEXaHi3-
MiB TpaHchopMaLii HOpM Ta NPUHLMMIB MiXXHApPOAHOro npaBsa Ta 3abesne-

249 Tloropinko B.®. (pea.) KoHctuTyuitHe npaso Ykpainu. K., 2000. C.13.
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YeHH$ CNiBNiANOPSAAKYBAHHS HOPM HaLLiOHANbHOMO NpaBa YKpaiHU Ta Mix-
HapOLHOro MpaBa K AXKepena apryMeHTalii BAacHoi NpaBoBoi No3uw,iiz*°,

7. 38’a3aHicmb HanexHow npasosoro npouedyporo. OpraHisaiia Ta no-
pAOoK peanisauii BNafHMX NMOBHOBAXXEHb KOHCTUTYLIMHOIO Cyay Ha BiA-
MiHY Bif iHWWX KOHCTUTYLIMHUX OPraHiB AepXXaBW BM3HAYAETbCS Bpery-
NIOBAHHAM YiTKOI npoueaypu po3rnsaay KOHCTUTYLiMHO-NPaBOBUX CMOPIB.
3MICT HanexHoi NpaBoOBOi NMPOLEAypM MAE CBi MaTepianbHUi Ta npo-
LecyanbHU acnektu. Y BiANOBIAHOCTI A0 BMMOr MaTepiasbHOI HaNeXHOI
NpaBOBOi NpoLefypu iCHYOTb MEeBHI CTAHAAPTU LLOAO 3MiCTYy HOPMATUBHUX
aKTIiB, WO PErynowTb NOBeAiHKY 0cobu. Taki HOPMATUBHI aKTU HE MOXYTb
6yTV CBaBiNbHUMU, HEPO3YMHUMMU, HECTIPABEAIMBUMU, HEOOIPYHTOBAHMMM
YK 3aN1eXaTu Bif NONITMYHOI AOLINbHOCTI 3aKOHOAABLS, @ 06paHi 3acobu
MatoTb BYTU OpraHiuyHO Ta paLioHaNbHO CMiBBIAHOCMTUCA 3 BaxaHUM pe-
3yNbTATOM, IKUIM [OCArAETLCSA NPUAHATTAM AEPXKABHOIO pilleHHs. TaKi KOH-
CTUTYLiMHI BUMOTK y6e3neyyoTb 0coby BifL CBaBiSIbHUX i HEOBIPYHTOBAHMUX
L ny6niyHOoT BNaau, 9Ki 34iMCHIOTLCS Ha MiACcTaBi HOPMATUBHOIO NPaga,
KU cynepeuntb GyHAAMEHTANIbHUM MPUHLMNAM NpaBa Ta rapaHTisIM CBO-
604 BiNIbHOrO PO3BUTKY iHAMBIAA.

Y aHeno-amepukaHcekoMy npasi KoOHUenuito MamepianbHOi HAnexHoi
npouedypu po3ymitome y 080ox acnekmax: 1) 32i0H0 npuHyuny eepxogeH-
cmea npasa iCHyMmMs NegHi 8UMo2u 00 HOPMAMUBHUX AKmie, Ki 8U3HAYQ-
tomb maki 3acadu disinbHOCMI opeaHie nybiyHoi 8nadu, SKi 3060853yomeb
nocadosux ocib dismu He auwe GopmansHo, a i gidnogidamu Kpumepism
pPO3YMHOCMI, cnpagednugocmi, 3a2aabHONPUHIMUM NpUHYUNAM, 8cma-
HOB/IEHUM 0p2aHamu npagocydos; 2) cnpagednusicme y 00Csi2HEeHHI neai-
mumHoi Memu, mobmo nponopuiliHicms 3acobig 3axucmy 0CHO8HUX Npas
i 80600, KUl Cy#Uums Kpumepiem nepesipku npasosux akmie ma 0ili
opzaHis nybniyHoi 8n1adu, sKi N0BUHHI 8idnosidamu Kpumepism aezimu-

20 Nne.: Kpsbkko B.A., Nlazapes J1.B. KoHcTUTYyLMOHHAs tocTuums B Poccuiickont Depepa-
umn. Mocksa, 1998. C. 98-106; Jlykawyk U.M. MexayHapoaHoe npaBo B CyAax rocynapcrs.
CaHkt-Metepbypr, 1993. C. 236-272: Jlykawyk U.MN. MexayHapoaHoe npaso. OcobeHHas
yactb. MockBa, 1996. C. 234-236; CaBunH M. KoHctutyuinHuii Cyn YkpaiHu y MexaHi3Mmi ra-
paHTyBaHHs npaB i cBo6os noaunHu. Mpaso Ykpainu. 1999. N24. C.36-37.
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MHOCMI, onMuMansHocmi, epekmugHocmi ma 30ilicHroeamucs 3a 00NOMo-
200 Makux 3acobis, SKi NPonopuitiHo cniegiOHOCIMbCS i3 nepecnioysaHok
Memot ma MiHIMaa6HO 0bMexylomb 0CHOBHI Npasa, 2apaHMOoBaHi KOH-
cmumyuien®?,

Y disneHocmi KoHcmumyuitiHo2o Cydy YkpaiHu npuHyun mamepiansHoi
HanexHoi npasosoi npouedypu 8MiNEMbCI 4aCMKOBO W/SXOM BU3HAH-
HA WO KOMeH... MaE 2apaHmosaHe 0epwasor Npaso ockapxumu 8 cyoi
3020a/16HOI topucOuKuii piweHHs, Oii yu 6e30isab6HicMb 6y0b-K020 0p2a-
Hy 0epasHoi enadu, op2aHy Micuyeso2o camospsidy8aHHs, SKUO... [BOHU]
88aMAKOMS, WO [Maki]... nopywytoms abo yuemasitoms npasa i caob6oou...
yu nepewkoomarome ix 30ilicHeHH0, a momMy nompebyrms Npasosozo 3a-
xucmy 8 cydi”; “cyd He moxe gidmosumu y npagocyddi... Biomosa cydy y
npuliHammi N0308HUX MA iHWUX 3058, CKape, 0popMAeHUX 8i0N08iOHO 00
YUHH020 3aKOHOOABCMBA € NOPYWEHHAM Npasa HAc cyoosull 3axucm, sike
32i0H0 3i cmammero 64 KoHcmumyuii YkpaiHu He Moxe bymu obmexeHe”;
‘npaso Ha cydosuli 3axucm nepedbayae i KoHkpemHi 2apaHmii epekmue-
H020 NOHOBJIEHHA | Npasax WasxoM 30ilicHeHHs npagocydda”; “3a 6ydb-
AKUX 06CcMasuH cmpok 00Cy008020 C1iIOCMBA HE NOBUHHE nepesuulysamu
Mex« HeobxioHoCcmi”; 3i 3Micmy MiXHAPOOHO-NPABOBUX AKMI8 8UNUBAE,
wo 0bsuUHYBaYeHUl Moxe peanizysamu C80€ NPago Ha npasosy 00NOMo2y
‘ocobucmo abo uepes 8inbHO BUOPAHO20 HUM HA 81ACHUL Po3Cyd 3axuc-
HUKQ 3-NOMIX OpUCMIB, IKi MOXymb Hadamu egpekmusHuli npasosuli 3a-
xucm’?*2,

Takox y 8idnosiOHOoCcMi 00 38913aHOCMI 8UMO2aMU HANEXHOI Npasosoi
npouedypu KoHcmumyuitiHuti Cyd nosuHeH Mamu Ha yeasi ycmaneHy cy-
dosy npakmuky (cydose npeuedeHmHe npaso) €aponelicbkozo cydy 3 npas
0uHu. Y cnpasi CoempaHcaemo-Xonduxz npomu Ykpainu ( piuieHHs 6io
25.07.2002 p.)ECII koHcmamyeas:

“79. 00pasy susHar4U 80K 0OMEMEHY KOMNEMEHUio Wodo nepesipku
00MpUMAHHS BHYMPilWHbL020 3aKoH00ascmea... Cy0 He Moxe He 8UC/I08U-

21 leuyk C. OCHOBM KOHCTUTYLLiMHOT topucnpyaeHLii. Knuis: YKpaiHCbKMiA LEHTP NpaBHUYMX
cTynin, 2001. C. 70-71.

252 Nlue.: PiwenHa KCY N2 6-3n Big 25.11.1997 p., piweHHsa KCY N2 9-3n Big 25.12.1997 p.,
piweHHs KCY N2 6-pn/2001 Big 23.05.2001 p.
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mu ceoto cmypbosaHicms w000 pi3HUX Ma 4acmo cynepeyqausux nioxoodie
00 3aCMOCYBAHHS MA MAyMA4yeHHs 8HYMpIlHb020 3aKoHodascmea yKkpa-
iHcekuMU cydosumu opaaHamu: Buwuli apbimpaxHuli cy0 08i4i ckacosy-
808 pilleHHSs Cy0i8 HUMYOI IaHKU Y 38593Ky 3 MUM, W0 OCMAHHI He 3acmo-
cosysasu 8i0N08IOHUM YUHOM 3GKOHOOABCMBO, HE PO32/ISHY/IU HANEHHUM
YUHOM ma 2UB0KO pakmu y cnpasi ma apeyMeHmu 3asi8HUKA | U0 BUCHO-
8KU, 3p0ba1eHi HUMU, 6yau nepedyacHuMu i cynepeyaugumu.

Cy0 si03Hayae, wo nicas nepwoi kacauii apbimpaxHi cyou, 30aemscs,
He BUKOHA/NU 8KaA3ieKu, 8ukaadeHi Buwum apbimpamHumM cydom y cgoili
nocmawosi.., modi 5K, 8idno8idHO A0 yKpaiHCbKO20 3aKOH0Oascmaa, Ui 8Ka-
3isKu 6ynu 060853k08UMU 0151 CYOi8 HUXHYOI NaHKU. Buwuli apbimpaxHuli
cyd 3pobus 3ay8axeHHs Cy0am HUXHYOI IAHKU, U0 mi HedoCmamHe0 835/1U
00 ysaau akmu y cnpasi ma apeymeHmu 3asi8HUKA, 00HAK apbimpaxcHuli
cyd Kuiscbkoi obnacmi'y ceoix 080X pillieHHSIX... 06Meuscs muM, Wo 3Ho-
8y 8i0XU/UB N0308 3ASIBHUKA, HE KOHKpemu3ysaswiu Momugu 8i0XUeHHS.
Kpim moeo, piweHHs y cnpasi... byno suHeceHe cydom 6e3 HadaHHS 3as8HU-
Ky Mox}u1usocmi nodamu c80i NOSICHEHHS HA CIYXAHHSIX.

80. Bpewmi-pewm, Cyd He Moxe 38epHymu ysazy HA YUC/ieHHi eunao-
KU 8Mpy4aHHs 8 NPOBAOIEHHS YKPAIHCbKUX 0p2aHi8 0epiasHoi 81adu Ha
Halisuujomy pisHi. Slkumu 6 He 6ynu Momusu, npedcmasaeHi Ypsioom Ha
sunpasdaHHs makoeo smpy4arHs, Cyd 88aMace, W0 80HO, 3 027190y Ha (1020
3micm ma cnoci6 30ilicHeHHs, € MakuM, Wo cynepeyums NOHIMmio “Heyne-
pedxeHull i HesanexHuli cyd”y ceHci n.1 cmammi 6 KoHeeHuyii.

Takum quHom, Cyd 8uUS8BISE, WO KacayiliHa ckapea 3as8HUKa He byna
pO32/ISHYyma no cymi y 3893Ky 3 HEOOMPUMAHHAM opmansHocmed, ne-
pedbayeHux 3aKOHO0ABCMBOM, W0 Mo2s10 6 damu nidcmasu 0419 BUCHOBKY,
W0 3as18HUK He suyepnas 8HympiwHi 3acobu npagoso2o 3axucmy. OOHAK
Cyo0 Hazadye, w0 8idnNoeidHo 00 Lio20 npeyedeHMHOI NpaKkmuKu w000 npa-
eu/1a sudepnaHHs eHympilHix 3acobie npasosoz20 3axucmy, ue Npasusio
NOBUHHO 34CMOCo8y8aMUCS 3 NEBHOK 2Hy4KicmIo i 6e3 Had3eu4yaliHo20
¢opmanismy, 80HO He 3aCMOCOBYEMbCA ABMOMAMUYHO i He MA€E abcoslom-
Ho20 xapakmepy; nepegipstodu (i020 8UKOHAHHSA, CJ1i0 38epHYmMuU y8azy Ha
o6cmasuHu cnpasu. Bin esaxcae, wio yi MipKyeaHHs 3acmocosyomecs 3
8ionogioHUMuU 3MiHamu 00 yiei cnpasu...
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3 025190y Ha uell HenocnidosHUll nidxid Buujo2o 2ocnodapcsko2o cydy
ma bepyyu 00 ysazu nosediHKy HauioHanbHUX cydosux opzaris, Cyd eea-
JHAE, WO 3a Yux obcmasuH 6ysno 6 Had38u4aliHUM ¢opmaniamMom dopikamu
30a58HUKY 3a HedosliKu [io2o KacayiliHoi ckapau’.

Taka po3noza yumama, Ha Hawy dyMKy, He byde 3aligoro, 0CKiNlbKU y c80ill
disneHocmi KoHcmumyuitiHul Cyd YKkpaiHu noguHeH yxunsmucs id ma-
K020 pody 8UpaXeHHs (opmaniamy, sike cynepequms 3acadam cnpaseo-
iugocmi, pigHoOCMI, pauioHaabHOCMI, NPonNopyiliHocmi ma sepxoseHcmea
OCHOBHUX Npas, SKi CkAadarMs CymHicmes MamepiansHoi HanexHoi npa-
8080i npoyedypu.

BioMiHHICTb npouenyp y KOHCTUTYLIMHWUX CyAax BiA NapnaMeHTCbKUX
npoueayp 4v npoueayp NPUAHATTS pillleHb rMaBO AEpPXaBU UM YPSAOM
NPOsBASETLCS Yepe3 NeBHi 0COBAMBOCTI. SKLLO opraHisauia AisnbHOCTI
Ta NOPSAOK NPUNHATTA pilleHb NapAaMeHTOM, MaBOoK AepXaBH, YPSAOM
BM3HAYAETbCS TAaKOX OPraHisaLinHUMK Ta NONITUYHUMM HOPMAMM, iX KOM-
neTeHLin peanisyeTbcs Hacamnepen y dopmi poscyny (KOHKpeTHiwe, y
BUINAAI MONITUYHOI AOLINBHOCTI), TO KOHCTUTYLIMHWIA CyA, NOBUHEH LiSTH
YiTKO B paMKax KOHCTUTYLIi Ta 3aKOHY. KOHCTUTYLIMHWI cya peani3ye cBoi
MOBHOBAXXEHHS TiNIbKM Ha MiACTaBi 3BEPHEHHS YNOBHOBAXEHOI 0COOM, iHLWi
KOHCTUTYLiIMHI OpraHun OepxaBu peanisyrTb CBOI NOBHOBAXEHHS HAacaM-
nepes, 3a BNACHOK iHiLiaTMBOI i B LLbOMY PO3YMiHHI BOHW BUCTYNakTb NO-
NITUYHUMM OpraHamu Aepxkasu y BiNbll NOBHIN Mipi.

Ha BigMiHy Bif 3aranbHUX CyAiB KOHCTUTYLIMHUIA Cyqd peanisye CBO
KOMMeTeHLio K cneundiyHMit opraH cyaoBoi Bnagu. [Ins KOHCTUTYLIMHO-
ro NpaBoOCyAAs € XapakTepPHUM BY3bKe 3aCTOCYBaHHA NPUHLMMY 3Marasb-
HOCTI, Binbw abcTpakTHe 39CyBaHHSA 3MiCTy NPAaBOBUX HOPM, AUCTAHLitO-
BaHHS Bif po3rnsay KOHKpeTHMX 0BCTaBMH CMpaBum (Xxo4a Taka AisNbHICTb
TUM He MeHLle CTaE Bce Dbl iHTEHCMBHOL), @ TAaKOX iHLWI creundivHi
pvCK opraHisauii Ta nopaaKy AisnbHOCTI.

BnagHi noBHoBaxeHHs KoHctutyuinHoro Cyay YkpaiHu no 3abes-
MEYEHHI0 KOHCTUTYLIHOIO nady NONAratoTb Y rapaHTyBaHHI HaNeXHOro
(dYHKLIOHYBaHHS Ny6nivyHOi BNasaM, BEPXOBEHCTBA OCHOBHMX MpaB i CBO-
604, NPOBIAHMX IHCTUTYTIB CYCNiNbCTBA (CiM¥, BNACHICTb, MOpPAsbHICTb
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Towo). SIK Ny6niYHO-BNALHWUI IHCTUTYT opraHisauis Ta ¢opmu peanizauii
komneTeHwii KCY TicHO NoB'A3aHi 3 KOHCTUTYLiIMHUMM LIHHOCTSMM, B OCHOBI
AKUX NeXaTb HEBIAYYXKYBAHI Ta HEBILEMHI NpaBa i cBO6OAM iHAMBIAA.

2.2. OpucaMKLiiHI (hOpMU rapaHTYBaHHS KOHCTUTYLLIHOIO Naay
KoHctutyuilinum Cyaom Ykpainu

KoHctutyuieto YkpaiHu BCTaHOBNEHO BUKIOYHMI Nepenik noBHOBA-
)eHb KoHctuTyuinHoro Cyay YkpaiHu i, Sk 3a3Ha4anocs BULLe, iX 3MiCT He
nipngrae 3By>xeHoMy abo po3lmnpeHoMy TaymayeHHo. BnagHi dopmu Ta
3acobu po3rnsagy KOHCTUTYLIMHO-NPaBOBMX CMOPIB OPraHOM KOHCTUTY-
LiMHOT toCcTULiT KOHKpeTM30BaHO y 3akoHi npo KCY. Tinbkn KCY Bonoaie
NpaBOM TlyMaumuTH BIACHI MOBHOBAXEHHS po3LwMpeHo abo By3bKo. B topu-
[OMYHIN niTepaTypi BUCTIOBNIOETLCS AYMKA, WO “KOHCTUTYLIMHI Ccyau iHKO-
M BUMYLLIEHI CaMOCTIMHO KOHKPETU3yBaTK BNACHI MOBHOBAXEHHS B CUNY
TOro, WO B KOHCTUTYLi ab0 B 3aKOHiI BOHM chOPMYNbOBaHi po3niMBYaTo,
He 3aBXAM KOHKPETHO i 4iTko"2%3, AHani3 npaktuku KoHctuTyuiiHoro Cyay
YKpaiHu CBifYMTb NPO MOBHE OXOMNEHHN Ta peani3auito CBOiX MOBHOBA-
YEHb MO 3[iNCHEHHIO KOHCTUTYLIMHOrO KOHTponto (NyHkTK 1-3 ct.13, cT. 14
3aKOHY), OlHaK MNOBHOBAXEHHS N0 0diliiHOMY TAyMayeHH0 KoHCTUTyLiT
Ta 3aKoHiB Ykpainn Cyn CbOrofHi 34iMCHIOE Y 3BY)XEHOMY PO3YMiHHI i pea-
Ni3ye Moro AocuTb 06epexHo.

B ocmanHix 8imyusHsHUX ducepmauiliHux 00C/iOMEeHHIX NpUCBSYEHO
yumany ysazy npobsemi N08HOBAMEHb 0P2aHy KOHCMUMYUIHOI kPUCOUK-
uii. Mpu aHanizosi nosHosameHs KCY konuwHil Gozo fonosa B. Ckomopoxa
8udinsie HacmynHi: 30ilCHEHHS] KOHCMUMYUiIHO20 KOHMPOJI0, NepesipKy
MIXHapoOHUX 002080pi8 Ha npedmem ix cymicHocmi 3 KoHcmumyuieto, Ha-
0aHH$ 0@iuiliHo20 maymayeHHs KoHcmumyuii | 3aKoHi8 YKpaiHu; makox
NponoHyeMbCs 88e0eHHS IHCMUMymy KoHcmumyuitiHoi ckapeu®*. M. Tec-

253 Butpyk H.B. KoHcTuTyumoHHoe npaBocyame. Mockea, 1998. C. 155.
254 Ckomopoxa B.€. KoHctutyuiiHuit Cyp YkpaiHu B MexaHi3Mi AepkaBHoi Bnagu: Astoped...
KaHz. top. Hayk. Xapkis, 2001. C. 11-12.
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JIEHKO NPONOHYE OKPIM U020 3akpinneHHs 3a KCY n08HOBAMEHHS No po3-
N0y KoMnemeHuiliHUX cnopig Mix« opeaHamu 61adu®>. Y 8imyu3sHsHili
opuduyHiti nimepamypi nosHosameHHs KCY yacmo aHanizytomscs yepes
lioco @yHKyii. Ha dymky M. CaseHka @yHKUISMU 0peaHy KOHCmumyuitiHoi
HOPpUCOUKUIi € OCHOBHI Hanpsimu, npedmem | 3Micm 0isiIbHOCMI, CNPAMOBaA-
HIi Ha peani3auito ceoei KomMnemeHuyii ma sUKOHAaHHS nocmasieHux nepeo
HUM 3a80aHb, 0CHOBHUM 3 SIKUX € 3a6e3neyeHHs 8epxoseHcmea npaga ma
KoHCcmumyuitiHoi 3akoHHocmi. OCHOBHUMU (QYHKUIIMU 4020 0p2aHy 8/a-
O0u €: npasocydds, KOHCMUMyUiliHuli KOHMpPOaL; oQiyiliHe MaymMa4eHHs
KoHcmumyuii i 3akoHie YkpaiHu; npasosa oxopoHa KoHcmumyuii; 3a6e3-
neyeHHs 000ePHAHHS NPUHUUNY Noodiny depxasHoi enadu (apbimpaiHa);
3axucm KoHcmumyuiliHux npas i ce0600%¢.

besnocepenHbo y 3akoHi npo KCY topncamKLis opraHy KOHCTUTYLIMHOI
IOCTULIT OeTani3oBaHa Yepes BM3HAYEHHS MpouenypHux Gopm posrnsgy
KOHCTUTYLiMHO-NPaBOBMX CNOPiB (KOHCTUTYLIMHMX NPOBaaXeHb). o cyTi
KOHCTUTYLiHe npoLecyanbHe NpaBo 3HAaYHOK MipOK KOPUrye MaTepianb-
He KOHCTUTYLiMHE NpaBo, 0CKiNbKK Y 3akoHi npo KCY 3 npoLenypHoi TOUku
30pYy KOHKPETM30BaHO MOBHOBAXEHHS LLbOrO OPraHy no KOHCTUTYLLiIMHOMY
KOHTponto Ta odiuinHin inTepnpeTauii KoHCTUTYLIi | 3aKoHiB YkpaiHu. Taka
cneundika topuANYHOI TeXHiKK 3akoHy npo KCY Ha Linkom neritumHin oc-
HOBI, 3riJHO NPUHLMMY BEPXOBEHCTBA NPaBa, AAE€ 3MOTY OPraHy KOHCTUTY-
LiMHOI toCTMLiT BMPilyBaTM CNOpM NPO KOMMNeTeHLito, 6e3nocepenHbo 3a-
XMLLATM OCHOBHI MpaBa i CBO6OAM LLIIXOM BUPIiLLEHHS NUTAHb MNPO Koi3ii
(KOH®NIKT) MK HOPMaMM KOHCTUTYLT | MiXKHapOAHOro NpaBa Ta HOpMaMu
MOTOYHOrO 3aKOHOAABCTBA.

Y KOHTEKCTi 3aBAaHHS KOHCTUTYLIMHOrO NpaBocyaas (CT. 2 3aKoHy) no
rapaHTyBaHHO BepxoBeHcTBa KoHCTuTyuii YkpaiHm 9Kk OCHOBHOMO 3akoHy
Ha BCiM TepuTopii YKpaiHM MOXHA BUAINUTY TaKi HANPSIMKW rapaHTyBaHHS
KOHCTUTYLiHOro nagy KoHctutyuitium Cynom Ykpainu: 1) 3abe3nedveHHs
NPUHLMNY A4EMOKPATIi IK OCHOBOMOJIOXKHOI 3aCaAn KOHCTUTYLLIMHOrO naay;

25 TecneHko M. KoHcTUTyuiHa topucamkLis B YkpaiHi: ABToped... KaHa. top. Hayk. Kuie, 2000. C.9.
256 CaeHko M.B. MNpaBosuit ctatyc KoHctutyuiiHoro Cypy YkpaiHu: ABToped... KaHz. top.
Hayk. Kuig, 2001. C. 6-7.
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2) 3abe3neyeHHs BEPXOBEHCTBA KOHCTUTYLIIMHMX NpaB i cBO6OA NOANHM
i rpoMagsHuHa; 3) 3abe3neyeHHs HaneXxHoro GyHKLioHyBaHHS NybniYHOi
BNaAM Ta HACTYNHOCTI ii iHCTUTYTIB, 30KpeMa MPWMHLMNIB MOAINY BNaau,
YHITapu3My, rapaHTyBaHHS NpaB MiCLEBOro CaMOBPSAYBaHHS; 4) po3rnsa,
CNopiB NMPO KOMMETEHL0 MiXX KOHCTUTYLIMHMMM OpraHaMun AepxaBu, op-
raHie Bnagu ABToHOMHOI Pecnybnikn Kpum, opraHis micLeBoro camoBps-
[lyBaHH$; 5) 3a6e3neyeHHs BULLOT OPUAMYHOT cunm KOoHCTUTYLT Ta npamoi
LT KOHCTUTYLLIMHUX HOPM.

AHani3oBi LPUCAMKLIT KOHCTUTYLIMHUX CYAiB NpUAINEeHO yBary B npa-
uax . WraiH6eprepa?’, 0. HOmiHa?®, 1. lemwyyerka Ta . MypawmHa?>?,
B. lopozeubkoro?®®, M. Bitpyka?®!, B. KpsixkkoBa Ta /1. Jlazapesa?®?, . Map-
TMHeHKa?%, 0. MupoHeHka?®*, J1. ®aBopo?®, J1. fapniuki?®®, C. boboToBa?®’,
M. KanenetTi?®® Ta iHWKWX BiOMMUX BYEHUX-KOHCTUTYLiOHANICTIB.

Ha aymky B. Kpsxkkosa Ta J1. JlazapeBa 1OpUCAMKLIS KOHCTUTYLIMHUX
CyAiB Ma€ neBHi Mexi, aki obymoBneHi: 1) caMoto ix Npupoaoto i NpusHa-
YEHHAM K CY40BOr0 OpraHy Bnaau, ix LingaMu Ta 3aBAaHHAMM; 2) CNpsiMo-
BAHICTIO iX MOBHOBAXEHb Ha BUPILLEHHS KOHCTUTYLLIMHO-NPABOBMX NUTaHb
i KOH®NIKTIB; 3) HEODXiAHICTIO pO3MeXyBaHHS NiACYAHOCTI 3 iHWWMKM Cy-

257 |ltaiH6eprep . Mofenu KOHCTUTYLMOHHOM topucamkumu. Ctpactypr, 1993.

28 10.K0amH. Mozienu KOHCTUTYLIMOHHOM tocTULMK/ CpaBHUTENbHOE KOHCTUTYLMOHHOE NPaBo.
Mocksa, 1996.

259 llemwyyenko 0.C., MypawwuH 0. KoHctutyuiHmit Cya Ykpainu. - K., 1996.

260 Topopeupbkuit B. KoHctutyuinituin Cya Ykpainu. B: B.®. Moropinko (pea.) KoHcTuTyuiiHe
npaBo Ykpainu. Kuis, 2000.

261 Butpyk B.H. KoHcTuTyumoHHOe npaBocyame. Mockea, 1998.

262 KpsykkoB B.A., Jlazapes J1.B. KoHcTUTyumOHHas toctuums B Poccuiickoit @epepaumn. Mo-
ckBa, 1998.

265 MapTuHeHKo M. KoHcTuTyuiiHui Cyn YKpaiHW: MOBHOBaXeHHS Yy KOHTEKCTi ABOPIYHOrO
nocsiny (kBiteHb 1997 - kBiTeHb 1999 poky). BKCY. 1999. N2 4.

264 Muponerko O.[pobaemMu CTaHOBNEHHS KOHCTUTYLIMHOI FocTULi B YkpaiHi. BKCY. 1998. N2 4.
265 Favoreu L. Les cours constitutioneles. Paris, 1986. Favoreu L., Phillip L. Les grandes
decisions du Conseil Constitutionnel. Paris, 1984.

266 Garlicki L. Sudownictwo konstitucyjne w Europe Zachodniej. Warszawa: Panstwowe
Wydawnoctwo Naukowe, 1987.

267 bo6otoe C.B. bypkyasHas toctuums. CoCTosHME 1 NepcnekTuBbl pa3suTus. Mockea, 1989;
bo6oToB C.B. KOHCTUTYLMOHHAs OCTULMS (CpaBHUTENbHbIN aHanu3). Mockea, 1993.

268 Capelletti M. Judicial Review in the Contemporary World. Indianapolis, 1971; Capelletti
M, Cohen W. Comparative Constitutional Law. Indianapolis, 1979.
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[LLOBMMM YCTAHOBaMM, @ Y LUIMPOKOMY PO3YMiHHI NMpUHLMMY Noainy Bnag?®.
OpHak BUHMKAE MUTAHHA NPO NpUMpPOAY NOBHOBAXEHb, OPUCAMKLLIT KOHCTU-
TYLiMHOI IOCTULIT Yy WinoMmy.

Y HiMeUbKii LOKTPUHI BOAYatOTb, LLLO CYLOBI YCTAHOBM BiAMNOBIAHO L0
NPUHLMMY BEPXOBEHCTBA MpaBa Ait0Tb BMK/ILOYHO HA OCHOBI 3akoHy?’0. Y
chepi KOHCTUTYLLIMHOT IOPUCAMKLIT Lied NPUHLMM 03HAYAE KOHCTUTYLIAHY
0BrpYHTOBAHICTb Al Ta aKTiB KOHCTUTYLIMHOT IOCTULLI. [TPUHLMA KOHCTUTY-
LiHOI 06rpyHTOBAHOCTI BUMAMBAE i3 KOHCTUTYLIMHUX NPUHLMMIB BEPXO-
BEHCTBA OCHOBHMX MpaB i cBO6oA (CT. 3), NpaBoBoi Aepxasu (cT. 1), Bepxo-
BEHCTBa npasa (CT. 8) Ta npuHUMNy AeMoKparTii (CT. 5).

Hapoa YkpaiHu 6K HOCi/ yCTaHOBYOi BNaaM 3acHyBaB MEBHUM TUN
KOHCTUTYLIMHOrO MOPSAKY, WO BTINHETLCA Y MNONOXKEHHAX KoHcTuTyuii
YKpaiHu, BiaNOBiAHO A0 SKMX 34iMCHIOETLCA OpraHi3aLis iHCTUTYTIB rpoMa-
[ASHCbKOro CYCMinbCTBa i AepXKaBM, rapaHTii OCHOBHMX NpaB i cBobos. CeHc
KOHCTUTYLIMHOrO YCTAHOBNEHHS NOASrae B TOMY, WO Y NPaBOBii AepKaBi
HaMBULLOK COLLiaIbHOK LiHHICTIO BU3HAETLCA NOAMHA, ii YeCTb i MAHICTb,
XWUTTS | 300poB'a. Taki 3acaam NpaBonNopaaKy 3yMOBKOKTL AiSNbHICTb Op-
raHie nybnivyHoi BNaaM BMKAKOYHO B paMKax KOHCTUTYLIi, WwWo 3060B43ye
33aKOHOAABLSA NPUIAMATK 3aKOHWM Ha OCHOBI KOHCTUTYLii. 3aKOH HabyBae
CBOEI OPUAMYHOT CUAU BUKNOYHO Y HOPMi BUPAXKEHHS BOJTi NapnaMeHTOM
SIK OpraHOM BNaJu, WO NpencTaBnse Hapoa Ykpainu. Taka BoNsg napnaMeH-
Ty MOBMHHA BiZ0OpaXaT CycninbHMI KOHCEHCYC LWOAO Liinei NpaBoBoro
peryntoBaHHs y KOHTEKCTI LiHHOCTEMN, Lo 3a6e3neYyoTbCs KOHCTUTYLIMHUM
33aXMCTOM. Ha MifcTaBi LbOro KOHCTUTYLIAHA HOCTULIS HabyBAa€E NMOBHOBA-
YKEHb LLO0A0 BUPILLEHHS CMOPIB 3 MPUMBOAY KOHCTUTYLLIMHO-NPaBOBMX acnek-
TiB 34IMCHEHHS Y AepXaBi QYHKL 3aKOHOAABCTBA Ta YNPaBAiHHS, @ TAKOX
Yy paMKax iHUMAEHTHOI npouenypu 3a iHiuiatusoto BepxosHoro Cyay Bu-
3HAYaTU KOHCTUTYLIMHI MeXi BTPYYaHHS CyAiB 3arasbHOT PUCAMKLIT Npu
BMPILLEHHI UMBINbHMUX, FOCNOAAPCHKUX, AAMIHICTPATUBHUX | KPUMIHANBHUX
cnpaBs. ToMy O4eBMAHMM 303ETHCS T€, LLO B CEHCI KOHCTUTYLLIMHOMO CTaTyCy,

269 Kpskkos B.A., Jlazapes J1.B. KoHcTUTyLMOHHas tocTuums B Poccuiickoit Denepaumu. Mo-
ckBa, 1998. C. 75.

270 . Puxtep, I.O. WWynnept. CynebHas npakTMka no agMUHUCTPATUBHOMY npaBy. MocKBa,
2000. C. 253.
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CBOro Npu3HaYeHHs y NPaBOBii AepxKaBi, Linen i 3aBaaHb KOHCTUTYLIHMIA
Cyn YKpaiHu KepyeTbecs y CBOIN AianbHOCTI nuwe KOHCTUTYLIE, 3aKOHOM
npo KCY Ta BnacH1M PernameHTOM, iKuiA KOHKpeTU3ye 3aKkoH y cdepi op-
raHisauii Ta npoueaypu AisNbHOCTI LbOrO OpraHy Baau.

Cdepa BTpy4aHHS KOHCTUTYLLIMHOT HOPUCAMKLIiT 3yMOBMEHA MPUHLMU-
noM noainy Bnag i, B ceoto yepry, KoHctuTyuinHui Cyn YKpaiHu noBuHeH
noBaxatu ¢yHKLUIi 3akoHOAaBUS y cdhepi 3aKOHOAABYOI AianbHOCTI. Ha-
npuknan, enepanbHuit KOHCTUTYLIAHMIA cya HiMeuyunHu BU3HaumMB, WO “B
OCHOBOMOOXHUX HOPMATUBHUX Cepax, 0COBNMBO B 06/1ACTi 34iMCHEHHS
OCHOBHMX MPaB, KO BOHM MiANAAAI0TH Mif AEPXKaBHE PEeryntoBaHHS, 3a-
KOHOZaBeLb 3060B93aHMIA CaM NpUIAMATK ICTOTHI pileHHs”. Y aisnbHOCTI
KoHctutyuitHoro Cyay YKpaiHu Ma€e iCTOTHE 3HaYeHHS BU3HAYeHHS chepwn
[ONYCTUMOrO BTPYYAHHS MPU BUPILLEHHI KOHCTUTYLLIMHO-NPaBOBMX CMOPIB.
Take BMpilleHHs cnpaB BiANOBIAHO A0 NPUHLMMY BEPXOBEHCTBA NpaBa no-
BMHHO HOCUTU: @) NependavyBaHui, YiTKMiA | 9CHUIM xapakTep, TOBTO BiAno-
BifaTU BUMOram npagogoi susHaveHocmi aktiB KCY, wo nepenbayae ofHa-
KoBwit niaxin KoHnctutyuinHoro Cyay npu BUpILLEHHI aHAaNoriyHMx cnpas;
6) 6yt nponopuiliHum, TO6TO 3aCO06M BUPILLEHHS KOHCTUTYLIiAHO-NpPaBo-
BOMO CNOPY MOBWHHI LiNAM AiSNbHOCTI LbOro OpraHy i He 8CMaHoenoeamu
HaomipHux obmexeHb ma 3a60poH; TOBTO 3BiACK BUNIMBAE, WO KOHCTUTY-
uiiinin Cyn HaBiTb Y BUNAAKY BU3HAYEHHS CynepeyHocTi M KoHCTUTyL,-
€10 YKpaiHM | 3aKOHOM MOBMHEH TNYMAUYUTU OCTAHHIN Y CBiTNi NONOXEHb
KoHcTuTyuii i BU3HauaTn npaBoBi GOPMU BTINEHHS NONOXEHb 3aKOHY, LLO
€ NpeaMeToM KOHCTUTYLLIMHOI MepeBipKu, Y MPaKTUUHIM AiSNbHOCTI yyac-
HWKIB NPaBOBIAHOCUH; B) 3ab6e3neyumu cnpagedsnuse supilieHHs cnopy Bia-
MOBIAHO A0 3acaf CNpaBefMBOCTI Ta KOHCTUTYLLIMHUX LIHHOCTEN, Hacam-
nepen, BeEpXOBEHCTBA OCHOBHMX NpaB i cBO60A, NpiopuTETY ryMaHiTapHOro
BMMIipY AiSNIbHOCTI OpraHis nybniyHoi Bnagu.

AHani3z nonoxeHb KoHcTuTyuii i 3akoHy npo KCY, a Takox npakTuku
KoHctutyuitHoro Cyay Aa€ MOXAMBICTb BULIIMTU HACTYMHI MOrO FOPUCANK-
LiHI GOpMM rapaHTyBaHHS KOHCTUTYLiMHOrO nagy Ykpainu: 1) KoHTponb
33 KOHCTUTYLLIMHICTIO HOPMATUBHO-NPABOBMX aKTiB; 2) KOHTPONb 33 KOH-
CTUTYLLIHICTIO MPUHLMNIB Ta HOPM MiIXXHApOAHOIO Npasa; 3) po3rnsa, cno-
piB NpO KOMMeTeHLit0; 4) HagaHHA odiLiMHOro TnyMayeHHs KoHCTUTyLii Ta
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3aKOHiB YKpaiHu; 5) 3axucT npaBs i cBo60A N10AMHM | FPOMAJSHMHA; 6) pO3-
rnsn cnopis, NOBA3aHMX i3 34ilMcHeHHSM BMOOpIB, pedepeHayMy, npasa
HapOAHOI iHILiaTUBK; 7) KOHTPOSb 33 nopyLieHHAM KoHCTUTYLT YkpaiHu.

Mpaktuka KoHctutyuinHoro Cyay YKpaiHM NOKasye, Wo npeaMeTtoM
po3rnsay, SK NpaBuo, € CNPaBM WOAO0 KOHCTUTYLLIMHOCTI NPaBOBMX aKTiB
KOHCTUTYLiIMHWX OpraHiB aepxasu Ta BepxosHoi Pagn AeToHOMHOI Pec-
ny6nikn Kpum. 3sepHeHHs npuBatHux ocib y KCY i, nos3aHi 3 npusoay
iX po3rngay cnopw, 3aKiH4yTbC BUHECEHHSM OCTaTOYHOrO pileHHs Cyaoy
HeJacro.

1. KoHmpone 3a KOHCMumyuiliHicmio HOpMamueHo-npasosux akmis.
Mpu aHanizosi noBHoBaxeHHs KoHcTuTyuivHoro Cyay YkpaiHu Takoro
poay Hacamnepen HeobXigHO BU3HAUUTH, UM NiANATAOTb KOHCTUTYLIMHOMY
KOHTPOAIO BCi NpaBOBi akTu, ki nepepaxoBaHi y n.1 ct. 13 3akoHy npo KCY,
UM TiNIbKM aKTM HOPMATUBHOIO XapaKTepy.

a) BupilweHHs NUTaHHA NpO KOHCTUTYLLIMHICTb aKTiB NPpaBO3aCTOCYBaH-
HQ OpraHiB BNaau, 3a3Ha4YeHUX Yy 3rafaHoMy MonoXeHHi 3akoHy npo KCY,
Moxe BTArHyTM KoHCTUTYyLinHKI Cya y He BNaCTUBY A1 HbOTO AiSNIbHICTb,
afke Moro GyHkLis — 3abesneyeHHs BepxoBeHCTBa KOHCTUTYLIT Sk HOpMa-
TUBHO-NPABOBOr0 aKTy HaMBULLOT topuauyHoi cunn. KCY'y cBOiN AisnbHOCTI
($hopMye [OKTPUHY BiAMOBM Bif, pO3rnsay HEHOPMATUBHUX aKTiB HA Npep-
MeT ix BignosigHocTi KoHcTuTyuii YkpaiHu. Y cnpasi npo akt1 opraHis Bep-
Xx0oBHOI Pagun Ykpainn KCY nowmnpue BnacHy tOpUCOMKLIIO HA HOPMATUBHI
NPpaBOBi aKTU NapNaMeHTy i HaBiB O3HAKM HEHOPMATUBHMX NPABOBMX aK-
TiB?’%. 3 nogibHo NpobneMoto 3ycTpinmcs npu GopMy/toBaHHI MOBHOBA-
€Hb Ta B xof4i AisnbHocTti KoHctutyuiHoro Cyay Pocilicbkoi Depepauii?’?,
Tomy KCY 3 mMeToto pauioHanisauii cBOEi pob0TH Ta 3MEHLLIEHHSI HAaBaHTa-
YKEHHS MOXe He po3rnaaaTh Ha NpefMeT KOHCTUTYLIMHOCTI HEHOPMATUBHI
NpaBOBi aKTK Ta BiAXMNATU BiANOBIAHI 3BEPHEHHS 33 HENiACYAHICTHO.

21 3rigHo npaBoBoi no3uuii Cyay HEHOPMATUBHI akTW Ha BiAMiHY Bif, HOPMATUBHMX, BCTa-
HOB/IOKOTb He 3arasibHi MpaBuia MOBeAiHKM, @ KOHKPETHI MPUMUCK, 3BEPHEH] A0 OKPeMOro
iHAMBIAA UM IOpUAMYHOT 0COBU, 3aCTOCOBYHOTLCS OAHOPA30BO M Nic/s peanisalii BUYepnyTh
cBoto fito. (AmB.: PiweHHa KCY Big 23 uepsHsa 1997 p. N2 2-3n).

272 KpspkkoB B.A., Jlazapes J1.B. KoHcTuTyumoHHas toctuums B Poccuiickoit Denepaumu.
C.78-79.

PO3A4IN II. KDpucaAnKLinNHI dOpMU | METOAN rapaHTYBaHHSA
KOHCTUTYLINHOrO naay y aisnbHocTi KoHcTuTyuinHoro Cyay YkpaiHu

177

6) CyTHiCTb KOHTPOMIO 3@ KOHCTWUTYLiIAHICTIO HOPMATUMBHO-MPaBOBMX
aKTiB MA€E CKIAAHMIM XapaKTep i MOro He cnig 3B0AMTU [0 BUPILLEHHS MK-
TaHHS Npo ix cynepeyHictb KoHcTuTyuii YkpaiHu. Hacamnepepn 3aBoaHHAM
KoHctutyuinntHoro Cyny € BupilleHHS nNUTaHHS BianoBigHOCTI KoHcTuTyuii
HOPMATMBHO-MPABOBOro aKTy. TepMiH “BiANOBILHICTb HOPMATUBHO-NPaBO-
BOMO aKTy KOHCTUTYLLi” O3HAYa€E Te, WO TaKMI aKT MOBUHEH NPUIMMATUCS Ha
OCHOBI Ta y NOPSAKY, BU3HaYeHOMY KOHCTUTYLLIEID, NPUMHATUIA Ha peani3a-
Liit0 TQ KOHKPEeTM3aL,ito ii MONOXEHb, y3ropKyBaTnCS 3 ii 3MiCTOM Ta KOHCTU-
TYWIMHUMM LiHHOCTAMU. CaMe 3 LUMX 3aCad MOXKHA BBAXKATU SIK NPaBOMipHe
BM3HAHHA KOHCTUTYLIMHUMM HOPMATMBHO-MPABOBMX aKTIB, SIKi X04a B Aes-
KMX acnekTax i cynepeyaTb KOHCTUTYLI, O4HaK BOHM BiANOBIAAOT ii LiNnsM,
LiHHOCTSIM Ta OCHOBOMOJIOXHUM MpUHUMNaM. TuM camMum 3abe3nevyeTbes
€AHICTb NPAaBOTBOPYOI NONITMKM Y AepKaBi. ToMy iHTepnpeTaLis HOPM KOH-
CTUTYLLIT AO3BONSIE OPraHOBI KOHCTUTYLIMHOT HOCTULLIT Y3roAMTM 3MICT HOp-
MaTMBHMX aKTiB Y BiAMNOBIAHOCTI 4O KOHCTUTYLT WASXOM BUPILLEHHS NUTaH-
HS PO HEYMHHICTb OKPEMMX MONOXEHb TaKOro NMPaBOBOroO aKTY.

Omxke, cynepeyHictb KoHcTuTyuii YkpaiHM HOpPMATMBHO-NPaBOBOro
aKTY, WO € NpeaMEeTOM KOHCTUTYLIMHOIMO KOHTPOAIO, BU3HAYAETLCS Yepes
neBHy iHTenekTyanbHy AisnbHictb KoHctutyuiiHoro Cyay. MpeameTtoMm Bu-
3HaYeHHS OpraHy KOHCTUTYLIMHOI IOCTULIT B AAHOMY BMMNAZKY € BUPILLEH-
HSl MUTAHHSA WOA0 Y3rofXXeHOCTi HOPMAaTMBHO-MPABOBOrO aKTa i3 LiNgMmu,
HanpsiMKamMu NpaBOBOr0 PErynoBaHHS, OCHOBOMONOXHUMU MPUHLMNAMMU,
BM3HaveHUMK KOHCTUTYLIE YKpaiHu.

B) Akwo 3axuct KoHcTuTyuii YKpaiHW 34iMCHIOETLCS BCIMA OpraHamu
[epxaBu, To 3abe3neveHHs ii BEpXOBEHCTBA 5K FOIOBHOIO AKepena Haui-
OHaNbHOro npasa — BMKAOYHA npeporatmea KoHctutyuinHoro Cyany Ykpa-
iHM. Sk 3a3Havanocs suwe, KCY 34iMCHIOE 0OMEXEHUM KOHCTUTYLIMHUIA
KOHTpOb.

Y KpaiHax konuwHboro CPCP cknanucs ABa OCHOBHI NiAXoau LWoA80
30iMCHEHHS KOHCTUTYLIMHMMKM CyAaMWM KOHTPOIK 332 HOPMATUMBHO-Mpa-
BOBMMMW akTaMu. B opHin rpyni kpaiH (Bipmenis, lpysig, Kasaxcran, Mon-
[oBa, Pocia Ta iHWMX) BUPIWYETLCA MUTAHHS BMK/OYHO BEPXOBEHCTBA
KoHCTUTYLT. B iHWKx kpaiHax (A3sepbanmxaH, binopycek, J1aTBig, JIutea Ta
Y36eKuncTaH) BEpXOBEHCTBO KOHCTUTYLIT 3abe3neyyeTbcs Yepes npuHUMN
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iEpapXiYHOCTI BiAMNOBIAHMX HOPMATUBHO-MPABOBMX AKTIB, @ CAMe Yepes ix
pi3HOBMAM Ta OPUAMYHY cuny?’3, BupilleHHs Takoro 3aBaaHHsa KoHcTuTy-
LiitHuM CynoMm YKpaiHu 30iMCHIOETHCS 3@ NEPLUOK MOAENNIO.

MNpaBoBa dopma aianbHocTi KCY nonsdrae y po3rnaai cnopis KOHCTU-
TYLiMHO-NPaBOBOro xapakrtepy. Bupiwytoun cnopu npo npaso, Cya Bka-
3y€ Ha MpaBa Ta 0OOBA3KM (KOMMETEHL,t0 i MOBHOBAXEHHS) CTOPiH, Ha
npasoBi ¢dopMu ix peanizauii. ¥ BnacHi npaktmui KoHnctutyuinHmi Cyg
YKpaiHuM npu 34iMCHEHHI KOHTPON 33 HOPMATUMBHO-MPABOBMMK AKTaMu
chopMynioBaB JOKTPUHY “MONITUYHOT LOLINBHOCTI®, @ TAaKOX CTOITb Ha Mo-
3MuiT BiAMOBU Bif 3aNOBHEHHS NpoOranuH y 3aKOHOAABCTBI. Taka npaBoBa
no3uuisg Cyoy 3ymMoBfieHa Moro 3aBAaHHAM 3abe3neyyBaT BEPXOBEHCTBO
KoHcTuTyuii YKpaiHu WngxoM KOHTPONK Haj nNpaBoOM Y BiAMNOBiAHOCTI A0
BM3Ha4YeHUX 3aKoHoM npouenyp. Tum cammM KCY noknmnkaHuin obepexxHo
3.iMCHIOBaTHM ,000yA0BY” NpaBa 3BaXKatUM HA NMPUHLMM NOAINY BRaAM Ta
pexuM napnameHTapusmy. Tomy y TakoMy BUNaAKy BiH MOXe nuLle BU3Ha-
4yatm GOpMU Ta KOHCTUTYLIMHI MeXi MPUMHATTS NPaBOBMX aKTiB KOMMe-
TEHTHMMM OpraHamMu Aep>KaBHOI BNaau.

r) Sk opraH KoHCTUTYUiMHOI tocTuLii KCY 3AiMCHIOE KOHCTUTYLIAHUA
KOHTPO/b 33 NPAaBOBMMMW aKTaMW NapnaMeHTy, rMaBu Lepxasu, ypsay Ta
npeacTaBHMLUbKOro opraHy ABToHoMHOI Pecnybniku Kpum. Po3srnag npa-
BOBMX aKTIB LMX Aep>KaBHUX OPraHiB 34iACHIOETLCS Y POpMax NpeBeHTMB-
HOro (monepefHbOro) Ta penpecuMBHOr0 (OCTAaTOMHOrO) KOHCTUTYLIAHOIO
KOHTpOSIO.

BignosiaHo po ct. 15 3akoHy npo KCY opraH KOHCTUTYUIAHOI CTULT
MOXe MPUIHSATH PillEHHS WOAO HEKOHCTUTYLIMHOCTI NPaBOBMX aKTiB NOB-
HICTIO UM B IX OKPEMMX YACTUHAX Y BUMALAKY HEBIANOBIAHOCTI ix KOHCTUTY-
Lii, IpY NOpYLIEHHI BCTaHOBNEHOI KOHCTUTYLiE0 Npoueaypu ix po3rnagy,
yxBaneHHs abo HabpaHHA HUMM YMHHOCTI Ta NEPEBULLEHHS KOHCTUTYL,iN-
HMX NOBHOBAXEHb MpPU iX MPUAHATTI.

Qa) 34iACHIOKYM NPEBEHTUBHUI KOHCTUTYLLIMHWUIA KOHTPO/b 33 NPaBo-
BMMW aKTaMM BULLMX KOHCTUTYLiHUX opraHiB, KCY 3abe3neuvye cTabinb-
HicTb OCHOBHOro 3aKOoHy Ta MonepemkKye BMMAOKM MOPYLUEHHS €AQHOCTI

273 KOHCTUTYUMOHHOE npaBocyaume B ctpaHax CHI u bantum. Mockea, 1998. C. 51.
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3MIiCTY KOHCTUTYLIMHUX HOPM. 3aKpinaeHa HOpMaTuBHO (CT. 159 KoHcTuty-
uii) Ta nigTBepaxeHa npaktukot Cyny, Taka LisNIbHICTb OpraHy KOHCTUTY-
LiMHOI I0CTULIT NONgara€ y BUHeCeHHi BUCHOBKY Npo BignoBiaHicTb OcHOB-
HOMY 3aKOHY 3aKOHOMPOEKTY NP0 BHEeCeHHS 3MiH A0 KoHctutyuii YkpaiHu
nepen BHeCeHHsIM Moro Ha po3rnag BepxosHoi Pagu. KoHctuTyuinHui Cya
y AAHOMYy BMMaAKy AAE BUCHOBOK LOAO 30epexeHHs CYTHICHOro 3MicTy
OCHOBHMX MpaB, TEPUTOPiaNbHOI LiNiCHOCTI Ta HE3aNeXHOCTi YKpaiHu, Ao-
TPUMaHHS MaTepianbHMX Ta NpoLecyanbHUX 0OMeXeHb MO BHECEHHIO 3MiH
[0 KoHctutyuii.

lpu po3ensadi cnpasu npo eHeceHHs 3MiH 0o cm. 46 KoHcmumyuii Ykpa-
iHU KoHcmumyuyitiHuli Cyd KoHCmamysas nopyuweHHs HanexHoi npasosoi
npouedypu po32as0y KOHCMUMyUiliHUX 3aKOHONPOeKmis, HEeBUKOHAH-
Hs1 nonepedHbozo piweHHs KCY, wo cmocysanocs aHanoziyHoi npasosoi
cnpasu?’*, a makox sumoe cm. 159 KoHcmumyuii npo 060853ko8icme no-
nepedHb020 po32nady Ubo2o 3akoHonpoekmy KoHcmumyuitiHum Cydom
nepeo 8HeCeHHAM (1020 Ha po32nfd y napaameHm?s,

KoncmumyuitiHuli Cyd nogs3ye makox 30ilicHeHHS1 NonepedHb020 KOH-
cmumyuyiliHo20 KOHMPOJIO i3 8UMO2AMU cucmemMHocmi 3MiH 00 KoHcmu-
myuii Ykpainu: «BidcymHicmes KoMNaeKcHUX, cucmemMHux 3mMiH 00 KoHcmu-
myuii... yHEMOXUTUBAIKE 8CebiYHUL aHANi3 NpoNoHo8aHux 3miH 0o KoHcmu-
myuii YkpaiHu Ha npedmem ix gidnogidoHocmi cmammi 157 KoHcmumyuii
YkpaiHu»?’e,

Taka 8umoza 0o KOHCMUMYUiiHUX 3KOHONPOeKmMI8 (3aKOHI8 NPO BHECEH-
H$1 3MiH 00 KoHcmumyuii YkpaiHu) y3200#yembCsl i3 NPUHUUNOM 8epX08€eH-
€msa npasa, ocKinbKu Npagosuli 3mMicm KoHcmumyuii 3ymoeaeHull makox
HEKOH@AIKMHUM PO3YMIHHSIM 3MiCmy KOHCMUMYUiliHUX HOPM, SKi NOBUHHI
maymadumucs y ceimai yineli ma yiHHocmel KoHcmumyuii. BionogioHo do
Yux HopMamueHo-npasosux 3acad i sunaugae cgpopmynbosaHa KoHcmumy-
yitiHum Cydom YkpaiHu maka sumoea 0o KOHCMUmMyuiliHUX 3aKOHONPoeKmis.
IHwumu cnosamu, 8HeCeHHs 3MiH 00 KOHCMUMYUii He NOBUHHO NPUBOOU-

274 [lue.: PiweHHs KCY y cnpasi Woao BHeceHHs 3MiH fo KoHctutyuii Ykpainm (KCY PB 1:217).
275 1ue.: BucHoBok KCY Big 2 yepBHa 1999 poky N2 2-8/99.
276 Ine.: BucHoBok KoHcTutyuiniHoro Cyay Ykpainm N2 2-8/2000 Big 11.07.2000 p.
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mu 00 CBOEPIOHOI «iHPAAUII» KOHCMUMYyUiliHo-Nnpasosoi Mamepii, BHocumu
000amkosi Konizii'y KoHcmumyuito. IHakwe Komisii Mix KoHcmumyuitiHuMu
HOpMAaMu nopyuwlysamumyme €OHICMb HAUIOHAALHOI Npasosoi cucmemu,
nidpusamumymes asmopumem KoHcmumyuii ma 3acadu npasosoi 0epias-
Hocmi. Ockinbku 6y0b-SKuli HOpMamuUeHo-NpPagosuli akm MmayMaqyumescs
KOHOPMHO, W0 He AoNyCcKae 8HymMpiWHix cynepeyHocmeli 8cepeduHi Hb020,
MoxHa npunycmumu, wo KoHcmumyuitinuti Cyo YkpaiHu HadineHuli nosHo-
BAMEHHSAMU 8U3HABAMU HEKOHCMUMYUIHUM 3aKoHonpoekm abo (io2o ya-
CMUHY, SKi 8BHOCSIMb 000amMKo8i KOAi3ii y 3mMicm Hopm YuHHoI KoHcmumyuii
YkpaiHu abo 3a2poxyromes EOUHOMY PO3YMIHHIO UUX NOJIOMEHb.

KoHcmumyuiliHi 3aKoHONpoekmu He MoXyms 38yxysamu 3micm abo
ckacosysamu KoHcmumyuitiHi npasa i ceo6odu. @inocodis 0CHOBHUX NPas
i c80600 rpyHMyemsCs Ha MOMY, WO NPasosull 3axucm 8uU3HAYAEMbCS
cucmeMor 2apaHmit, SKi 3akpinaeHi y No3umugHoOMy 3aKoHo0ascmsi. 30-
Kpema, y KoHmekcmi nonoxeHHs cmammi 22 KoHcmumyuii YkpaiHu npu
npuliHAMmi HOBUX 3AKOHI8 a60 8HECEHHI 3MiH 00 YUHHUX 3GKOHI8 Henpu-
nycmumum € “38ywmeHHs 3mMicmy ma obcazy icHyoqux npas i cgo6od”. Take
KoHCmMumyuiliHe NOJIOXeHHs MOXe cmamu OpiEHMUPOM MayMaqyeHHs
npasosux HOpM Ma 8U3HAYEHHSI MO20, 8 SKOMY 00€EMi HE0OXIOHO 06rpyH-
mosysamu cydose pillleHHS.

KoHcmumyuitiHuti Cyd HeoOHopazoso 06rpyHmMosysas ceoi pilieHHs Mip-
KYBAHHAMU 3abe3ne4eHHs1 KOHCMUMYyUitiHUXx 2apaHmiti 3axucmy 0CHOBHUX
npas y 8idnogioHocmi 00 MiXHAapPoOHO-Npasosux akmie (Hanpuknao, Mix-
HAPOOHO20 NAaKmMy Npo 2poMadsHCbKI ma nonimuyHi npasa, KoHeeHuii npo
3axucm npas i 0CHoOBHUX €80600 /II0OUHU) w000 NOWUPEHHS PUCOUKYT
3aeanbHUX cydie Ha 8Ci NPAaBOBIOHOCUHU, WO BUHUKAKMb Y 0epxasi, meH-
OeHUISIMU PO3WUPEHHS IHCMUMymy npasoso20 3axucmy 0CHo8HUX npas?”’.
OcHosHi npasa i c80600u KOpecnoHOYMbCS 3 HOPMAMU NOMOYHO20 3aKO-
Hodascmaa, ike A0NOBHIOE iX nepesik ma po38usae cmyniHb HOPMAmMuUBHo-
20 pe2yneaHHs ma coyianbHo-npasoso2o 3abe3neyeHHs.

32i0H0 npuHyuny eepxoseHcmea npasa KoHcmumyuyiiiHuii Cyd noku-
KaHuli dodepxcysamucs sumMoz pigHocmi i nponopuyiliHocmi npu suHeceHHI

277 PiwenHs KCY Big 25.11.1997 poky N2 6-3n; Big 25.12.1997 poky N2 9-3n /97.
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CBOIX pillleHb, WO CTyUMb 0CHOB0I0 0715 iX 8UBAXEHOCMI ma 0brpyHmMo-
saHocmi. [laHuli npuHyun 8U3HAYyae npasosull pexum 8U3HaYyeHHs obme-
JHEHHS cmamycy y4acHuKie npagogioHocuH. 32i0Ho io2o cmucay ocobnusi
npecepeHuii, ninbau Ha KOPUCMb NesHoi kKamezopii 0ci6 mayma4amscs K
npagosi eapaHmii ix cmamycy; 8i0nogioOHO 0bMexeHHs ix cmamycy no-
BUHHO BYMU 3aCHOBAHO HA OCHO8I (POPMAIbLHO20 3AKOHY, CYMICHO20 3 KOH-
cmumyuitiHumMu yinsmu, 015 00Csi2HeHHS KOHKpemHoi ae2imuMHoi Mmemu
y 0emMoKkpamuy4HoMmy cycninbcmesi. ObMeeHHs 0CHOBHUX npaes i cso60d
Moxe 30ilCHI8amMUCs BUK/IKYHO HA OCHOB8I 3AKOHY mMa HeobXidHicmio y
0eMOoKpamuyHoMy Cycninbcmei 3 Memor 00CSIeHEHHS 3a2a/lbHUX CYCNinb-
HUX uyiHHocmel, a came 3axucmy nybsiyH020 nopsiOKy, MOpaabHoCMI Hace-
JIEHHSI, Npag ma iHmepecis iHWux oci6.

TakMM YMHOM, 34IMCHIOYM NonepeaHin KOHCTUTYLIMHUIA KOHTPOb,
OpraH KOHCTUTYLIMHOI t0CTMLiT 3a6e3nevye HanexHy NpaBoBy npouenypy
BHECeHHS 3MiH 0o KoHCTuTyLii YKpaiHK, BiACTOE NPUHLMN BEPXOBEHCTBA
npaBa, 0CHOBOMOOXHI NPUHLMMM OpraHisauii CycninbCTBa i AepKasu, CyT-
HiCHMI 3MiCT OCHOBHMX NpaB i cBoboA.

OpHak icHywTb icTOTHI npobnemu po3rnsaay KoHctutyuitHum Cygom
CMNpaB WOA0 KOHCTUTYLIMHOrO KOHTPOJIO 3aKOHOMPOEKTIB NP0 BHECEHHSA
3MiH fo KoHctuTyuii YkpaiHu Ha npeaMmer ix BianosigHocTi ctattam 157 i
158 KoHctuTyuii Ykpainu. Sk Bxe 3a3Ha4anocs, npu po3rnaai umx Kkarero-
pifi CNpaB OpraH KOHCTUTYLLIMHOI OCTULIT € CKNAJ0BOK MExaHi3My ycTa-
HOBYOI Bnaau Nopsia 3 Takumu cybekTaMu K Hapog, YKpaiHu, napnameHT,
rnaea nepxasu. BinnosinHo icHye 06€kTMBHA noTpeba HOPMATUBHOIO pe-
ryN0BaHHA MpoLenypu po3rnsay Cnpas Yy BUMNSAI AOMNOBHEHHS A0 3aKo-
Hy npo KCY okpemoi rnasu npo nopaaoK po3rnagy NpoekTiB 3aKOHIB Npo
BHECEHHS 3MiH [0 KoHCTuTyuii Ykpainu.

Y ybomy KoHmMexkcmi cknanacs HeoOHo3Ha4yHa npakmuka KoHcmumy-
uitinoeo Cydy. 3 odHoz0 6oky KCY su3Has, wo ,KoHcmumyuis YkpaiHu npu
BHeCeHHI 00 Hei 3MiH nepedbayae 36anaHcosaHicme 0ili [pe3udeHma
YkpaiHu, HapodHux denymamis Ykpairu, BepxosHoi Padu YkpaiHu npu pe-
anizayii 8oni Hapody sk Hocis cysepeHimemy | €OUHO20 Oxepena 81adu
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8 Ykpaini”?’8. O0Hak npobneMHUM 30aEMbCs 8U3HAHHSA 3a [pe3udeHmom
npasa eemo Ha KoHcmumyuiliHi 3akoHu?”?. Ratio decidendi makozo pi-
WeHHS CMano MipKy8aHHs, o npouedypa npuliHamms KoHcmumyuitiHux
30KOHI8 He 8iOpi3HAEMbCS 8i0 npouedypu yxeaneHHs 0pOUHAPHUX 3AKO-
Hig. Tomy [Mpe3udeHmosi Hanexums Npago Hakaadamu eemo Ha KOHCMu-
myuiliHi 3aKOHU, OCKiNbKU npouedypa yxeaneHHs KoHcmumyuyiliHo2o 3a-
KOHY ,He nepedbayae okpeMo2o nopsaoKy nionUCaHHs Ma onpuatoOHeHHS
MAakux 3aKoHig”.

Taka npasosa no3uyis KCY cmana npedmemom 06rpyHmMosaHoi Kpu-
MmuKuU 8 0KpeMux dymkax cyddig. 3okpema, cydos KCY B. LLlanosan su3Has,
wo Cy0 HenpasomipHo das ouiHKy 0ism lpe3udeHma, ockineku KCY moxe
KOHmpoatoeamu npasosi akmu, a He dii enasu depwasu (n. 1), npoizHopy-
808 €800 Npasosy no3uuito?®® ma He epaxysas npupody KoHcmumyuii sk
akmy ycmaros4oi enadu (n. 2, 4), sHocume enemeHmu KOH@IIKmMy nogHo-
BAXEHb MiX( 27108010 0epwasu ma KOHCMUmMYyUiliHoW topucoukuiero (n. 3).
Cyoos KCY M. CaseHko 88aMag, Wo ycmaHogya npouedypa € 8iOMiHHO0
610 3akoHodasyoi (n. 2),,nopss0ok eHeceHHs 3miH 0o KoHcmumyuii Ykpainu
€ CamocmiliHow napaameHmMcebKoo npouedypoto” (n. 4), HeobrpyHmMosaHo
PO3WUPUB NOBHOBMHEHHS 2/108U 0epxasu, 38y3UsWU NOBHOBAXEHHS nap-
JIaMeHmy camocmitiHo 8U3HA4amu 3micm HeobxidHux 3miH 00 KoHcmumy-
uii Ykpainu (n. 6).

32i0H0 meopii KoHcmumyuyiliHo20 nNpasa iCHYe nepeuHHa ma iHcmu-
myuiliHa ycmaHosya 61a0a*®!, wo nepedbadae 8iocymHicmes MOHONOII
nesHo20 cybekma npasa 80/100iMu MOHONOJIEN HA BU3HAYEHHS 3Micmy
KoHcmumyuii. 32i0Ho 3i cm. 5 KoHcmumyuii YkpaiHu make moxce keanigi-
Kysamucs 5K y3ypnauis 87a0u. Y 4boMy CeHci npago eemo 2/asu depmasu
cmasums (i020 Ha0 YKpaiHCbKUM HAPOOOM, WO Cynepedums idei ycmaHos-
yoi enadu. Ockineku, sk npasuno, [lpe3udeHm suKopuCmMosye npaso eemo

278 PiwenHs KCY N2 3-pn/2000 Big 27.03.2000 p.

279 PiwexHs KCY N2 6-pn/2003 Big 11.03.2003 p.

280 PjweHHsa KCY N2 4-3n Big 03.10.1997 p.

281 CaBumH M.B. KOHCTUTYLiHWIA nap, i KOHCTUTYLiS: NpoBiema cniBBiAHOLEHHS YCTaHOBYOI
Ta iHCTUTYUiMHOT Bnaau. Jepwasa i npago: 36. Hayk. npays. Bun. 28. K.: 14N HAH, 2005. C. 224-
230; Xakke X-I. KoHCTUTYLMOHHOE MpaBo M NOAUTUYECKUE MHCTUTYTLI. MockBa, 2002.
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3 NOIIMUYHUX MIipKy8aHb, Mo 8 X00i yCMaHo840i npouedypu He BUK/TIOYEHA
MOXUIUBICMb CUI08020 8APIAHMY BUPIWEHHS NUMAHHS NP0 BHECEHHS 3MIH
0o KoHcmumyuii.

lpasosa nosuuyis KCY mae icmomui 8adu 38amarodu Ha me, wo ycma-
Hos4y 8/1ady cK1adarmes NOEOHAHHS IHCmMuUmMymie 6e3nocepedHsoi i npeo-
cmasHuubKoi demokpamii. [apaHmiewo npasosoi 6e3neku ma nezimu-
MHOCMI NpUlHAMMS KOHCMUMmyUyiliHux 3aKoHie, mobmo peanizauii iHcmu-
myuiliHoi ycmaHos4oi 6n1adu € nonepeoHe CX8ANEHHS KOHCMUMYUiliHo20
30KOHONpoekmy napaameHmom (abcoaomHor 6inbwicmio). 3po3ymino, uo
came napnaameHm K npedcmasHuUbKuli 3akoHo0asyull opeaH eU3HAYae
3MiCm KOHCmumyUyiliHo20 3aKOHONpoekmy, akuli 8 3anexHocmi 8id io2o
Xapakmepy 0Cmamo4HO CX8ANEMbCS He MeHW Hix 2/3 8i0 KoHCmumy-
yitiHo2o cknady napaameHmy abo 3a pe3ynbmamamu 20710CY8AaHHS HA 8ce-
YKpaiHCbKoMy pegepeHOyMi.

Taka npasosa no3suyis KCY He gidnogidae npuHyuny nponopuitiHocmi.
Tobmo KoncmumyuitiHuti Cyd obpas HeadeksamHi 3acobu, siki Heobxio-
Hi 0ng 0ocsieHeHHs uineli ycmaHos4yoi npouedypu. HenponopuiliHicme
BUPAXAEMbBCS Y HEOOrPYHMOBAHOMY CAMOOOMEMEHHI NOBHOBAMEHL MA
HaOMIipHUX 0OMEMEeHHSX npasa Hapody 8U3HAYamMuU ma 3MiHI8aMU KOH-
cmumyuitiHuli 1ad 6e3nocepedHbo abo Yyepe3 napnameHm siKk npedcmas-
Huubkuli 3akoHodasyuli opeaH. Ockineku [lpe3udeHm YkpaiHu 30ilicHOE
apbimpaxHi @yHKuii io2o npago eemo € HAOMIpHUM | MoMe Cayxumu
3aco060M 015 NoCuUNeHHsT asmopumemHux meHoeHyil, uo HecyMicHe 3 ioe-
MU KOHCMUMYUioHaniamy (2apaHmii 0CHo8HUX npas i ceo600, 06MeeHHS
8/71a0HOI c8agosi, nodin 8nadu ma ii 36anaHcosaHicms). Tomy okpemi dymKu
cyddig B. LLlanosan ma M. CaseHka MOymeb Cyx#Umes 00HIE i3 Npasosux
niocmas 0ns 3mMiHU npasosoi nosuyii KoHcmumyuitiHum Cydom npu supi-
WEHHI GHAn02iYHUX cnpas.

66) Mpu 34iACHEHHI penpecuMBHOr0 KOHCTUTYLLIMHOrO KOHTPOAK 3a
NPaBOBMMM aKTaMM BULLMX KOHCTUTYLiMHMX opraHiB KCY 3abe3neuye 6a-

NAHC MiX Pi3HUMU TiNKaMK BNALW, BU3HAUAKOUM iX KOMMETEHLLit0 Ta 3acobum
ii peanizauii. Mpu peanizauii Takoro NOBHOBAXEHHN KOHCTUTYLIMHUMU CY-
[aMU He € NPUAHATHUM BUPILLEHHS MUTAHHA KOHCTUTYLIMHOCTI KOHCTUTY-
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LiMHKMX NonoxeHb?82, KOHCTUTYLiMHWI CyA, opraHizauis Ta LisbHICTb SKOro
BCTAHOBJ/IEHA KOHCTUTYLIEIO, HE MOXE 3aMMaTH NONOXKEHHS HaL KOHCTUTY-
Li€t0, @ BONIOAIE PiBHUM CTAaTyCOM NOpAL, 3 rMaBO AEPXKABM, MAPNAMEHTOM
Ta ypALOM, BUKOHYIOUM cneundivHi GyHKLIi.

OcCKinbKM yCTaHOBYOK BNALOK BUCTYNA€E HApog YKpaiHW, TO KOHCTU-
TYLIMHOMY KOHTPO/O He MignaraioTs pedepeHaapHi 3aKoHM, a iX Biamno-
BiAHICTb KOHCTUTYLIT 3a6e3neyyeTbcs vepes iHwi npouenypu. KCY 3abes-
neuye BepxoBeHCTBO KOHCTUTYLIi B AaHOMY BMMNAAKY LUASXOM KOHTPOMO
33 JOJEpPXKAHHSAM HaNeXxHOoi MpaBoBOi NpoLefypy Npu3HayYeHHs pedepeH-
[YMY T KOHCTUTYLIMHOCTI NONOXEHb, L0 BUHOCATLCS HA PO3MAsA Hapoay.

lpu 30ilicHeHHI penpecusHo20 KoHCMUMyUyitiHo2o KoHmpoat KoHcmu-
myuitiHut Cyd 3a6e3neyye suuly topududHy cuny KoHcmumyuii Ykpainu
npamy 0ito KOHCMuUmMyuyitiHux HopM ma 30ilcCHIOE iX iHmepnpemauir, wio
8nacmugo 015 bydb-g9K020 op2aHy cy0osoi 8nadu. Buwa ropuduyHa cuna
KoHcmumyuii YkpaiHu 3ymoenoe €OuHull nioxio npu 8upiwieHHs cnpas
KoncmumyuitiHum Cydom. KCY sumaymayug yeli npuHyun maxkum YuHoMm:
“O0Hier0 3 Halisaruiugiwux yMo8 eu3HadyeHocmi 8iOHOCUH Mix 2pomads-
HUHOM | Oepxagoro, 2apaHmiero 3akpinneHo2o y cmammi 21 KoHcmumyuii
YKpainu npuHyuny HenopywHocmi npas i ce0600 OUHU € cmabinbHicme
KoHcmumyuii, sika, KpiM iHWUX YUHHUKIB, 3HAYHOK MIpOK 8U3HAYAEMbCS
npagosum 3micmom OcHOBHO20 3akoHy. HassHicme y KoHcmumyuii Ykpa-
iHU Hadmo demaniz08aHUX NOMOHEHb, MiCUE SKUM Y NOMOYHOMY 30KOHO-
0ascmei, nopooxysamume HeobxiOHiICMb 4Yacmo20 8HeCEHHS 3MiH 00 Hel,
Wo He2amusHoO no3Hayamumemscs Ha cmabineHocmi OcHOo8HO20 3ako-
Hy?8. BionogidHo KCY copmyniosas 08a 0CHOBHI NOOHEHHS, SKUMU 8iH
cebe 8samae nogk3aHUM: NPUHUUN Npasosoi eusHayeHocmi (npasosoi
be3neku) ma npuHYUnN iepapxii HOPMAMUBHO-NPABOBUX aKmie.

lpuHyun npasosoi susHayeHocmi (negHocmi, Nnpagogoi 6esneku) ne-
pedbayae yimkul i 3po3yminuli 8UKIA0 3AKOHY, 0OHOMAHIMHUL pexum

282 KOHCTUTYUMOHHOE npaBocyame B cTpaHax CHI u bantuu. C. 57; Ynpkun B.E. (pen.) Cpas-
HUTeNbHOE KOHCTUTYLMOHHOe npaBo. C. 215; Xecce K. OCHOBbI KOHCTUTYLMOHHOTO Npasa OPI.
C.54-57.

285 BucHosok KCY N2 2-8/99 Big 02.06.1999 p.
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io2o 3acmocy8aHHs, NponopuiliHicms ma adeksamHicmes 8UKOPUCMAHHS
3acobig 0ns 0ocsieHeHHs yinell KoHcmumyuitiHoi ocmuuii. ¥ Mamepiane-
HOMY 3HQYeHHI NPUHUUN NPasosoi 8U3HA4eHOCMi 8MINKEMbCA y PyHOa-
MeHMAanLHOMY Xapakmepi KOHCMUMYyUIitHUX NPUHUUNI8 | HOPM, SIKi He MO-
HYMb MAYMa4yumucs 008i1bHO. Y NpouecyansHoMy 3HaYyeHHI uell npuHyun
nposiengemeocs, K 6eanocepedHbo 3a3Hayus KoHcmumyuitinut Cyd y cma-
6ilbHOCMI KOHCMUMYUIUHUX HOPM Y CeHCi CKnadHoi npouedypu 8HeCeHHs
3MiH 0o KoHcmumyuii YkpaiHu ma 8cmaHoeieHHs Ne8HUX NPoUecyansHUX
0bMexeHb N0 CYOEKMHOMY, npouedypHOMY CKIady.

ObrpyHmysarHs idei npo cnigmipHicme (nponopuyiliHicms) Hopmamus-
HO20 8MPYYaHHS HA piBHI KOHCMUMYUilHUX HOPM Ma CyMHIBHOCMI 3aHao-
mo demanizo8aHux nonoxeHs y mekcmi KoHcmumyuii YkpaiHu das 3mo2y
cyOy nidiimu o NUMAHHS NPo BU3HAHHS NPUHUUNY [EPApxii Npagosux
HOpM, KUl NpsSIMO 8UNJIUBAE 3 NPUHUUNY 8epxoseHcmsa npasd. Taka ides
npo iepapxit npasosux HOPM MAKOX 0OrPyHMOBAHA Y NPAUsSX no3umu-
gicmig (Hanpuknad, I. Kens3era, /. Xapma). Tomy KoHcmumyuitiHud Cyo
BU3HQAE, W0 3AKOHU SIK KMU 8CMAHOB/IEHOI KOHCMUMYUIE 3aKOH0Aag4oi
8/100U “3yMOBAIE iX CybopOuHauito 8idoHocHo KoHcmumyuii YkpaiHu 8
‘KoHcmumyuia YkpaiHu sk 2o/08He Oxepeno HAUiOHAbHOI Nnpagosoi
cucmemu €... 6a3o NOMOYHO20 3aKOHOOABCM8A’, SKe ‘KOHKpemu3ye 3a-
kpinneHHi 8 OcHogHoMy 3akoHi nonoxerHs 8. Takow Cyd ciopmyntosas
BUCHOBOK, WO y “npasosili depxasi iCHye cysopa iepapxis HOPMAMUBHUX
akmis, 8i0n08iOHO 00 SKOi NOCMAHOB8U MA iHWI pilleHHS 0p2aHi8 8UKO-
Hagyoi 8nadu mMaroms ni03aKoHHUL Xapakmep i He NOBUHHI 8UKpUBASIMU
CYmHicme i 3Micm 3aKoHig %,

TaknM YMHOM, penpecMBHUIN CYA0BUIM KOHCTUTYLIMHMUIA KOHTPONb MaE
6inbLy chepy 3aCTOCYBaHHS HiXX NPEBEHTUBHMI i BiH DiNbLLOK Mipoto Bia-
NOBifA€E NPUPOAI OpraHy KOHCTUTYLLIMHOT IOPUCAMKLII.

lpeBeHTUBHMI Ta penpecuBHWIA KOHTPONb BUCTYNae dopMamu ab-
CTPaKTHOIO KOHCTUTYLIMHOIO KOHTPONI0. B 1opmnanyHii niTepatypi Takox

284 PjwenHa KCY N2 4-3n Big 03.10.1997 p.
285 PjwenHs KCY N2 3-pn/2002 Big 12.02.2002 p.
286 PjwenHs KCY N2 9-pn/2001 Big 19.06.2001 p.
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BUAINAETbCA KOHKPETHWUIA KOHCTUTYLIMHUIA KOHTPONb, SIKUMA peani3yerbcs
KOHCTUTYLLIMHUMU CyAaMu NPpU pO3rNaai KOHCTUTYLIMHMX ckapr. Onocepen-
koBaHo KoHcTutyuinuuii Cyn YkpaiHu 34iMCHIOE MOro Npu HaJaHHI odiLin-
Horo TaymayeHHs KoHCTUTyLii | 3aKoHiB YkpaiHu.

1) IHUMAEHTHUI KOHCTUTYLLIMHWIA KOHTPOSIb 34iMCHIOETHCS KOHCTUTYLIN-
HuM Cypom YKpaiHu y BUMAAKY, AKLLO NPU BUPILLEHHI MUTaHHS BiANOBIAHOCTI
HopMaTuBHOro akTy KoHctuTyuii abo odiuiiHoro TnymaveHHs KoHctutyuii
Ta 3aKOHIB YKpaiHu, Oyse BUSBNEHO HEKOHCTUTYLIMHICTb iHWUMX HOPMATMB-
HO-NPaBOBMX aKTIB (4. 3 cT. 61 3akoHy npo KCY). Takox Taka GpopMa KOH-
CTUTYLLINHOTO KOHTPOJHO0 3aCTOCOBYETHCS, SIKLLO Y NPOLECi pO3rNsSAy Cnpasu
CYy[LOM 3arasibHOi PUCAMKLIT BUHMKAE CRIp WOA0 KOHCTUTYLLIMHOCTI HOpMM
33KOHY, SIKa 3aCTOCOBYETHCS CYA0M, @ Cy[, 3BEPTAETHCS 3 MOTUBOBAHOIO YXBa-
noto (noctaHoBot) fo BepxosHoro Cyay YkpaiHu, SkuiA BHOCUTb BigNoBiaHe
KOHCTUTYLiHE noaaHHs Ao KoHctuTyuinHoro Cyay Ykpainu.

e) HeKOHCTUTYLINHICTb 3aKOHOAABYOr0 YNyWeHHS. 3riAHO NpUHLMNY
NpaBoBOi BU3HaYeHOCTi y 3akoHomascTei KCY nounHae dopmynioBaTi foK-
TPUHY HEKOHCTUTYLIMHOCTI 3aKOHOAABYOro ynyuleHHs. [1o po3cyay 3ako-
HOAABLS HaNeXuTb BM3HaYaTH cdepy NpaBoOBOro peryaioBaHHS 33 KONOM
0Cib, y yaci Ta nNpocTopi, BU3HA4YaTH 3acafym Takoro peryntoBaHHsa. OaHak
pO3CyA, 3aKOHOAABLA NOBMHEH BifNOBiAaTM NPOrpaMHUM HopMaM KoHcTu-
Tyuii YKpaiHu, KOHCTUTYLIMHUM NpUHLMNAM PiBHOCTI, CNpaBeaIMBOCTI, He-
LONYLLEHHS 0OMeXeHHS 06cary Ta 3MicTy (36epeXXeHHs CYyTHICHOrO 3MiCTy)
OCHOBHMX MNpaB i cBo6oA.

Npwu 3akoHOAaBYOMY ynyLeHHiI KoHcTuTyuinHui Cya He Bnpasi BigMo-
BMTM 3a8BHMKOBI Yy po3rnagi cnpasu (CT. 55,4. 2 ¢t. 124 KoHcTuTywii), a Bkasa-
TV Ha NpaBoBi GOpMK iX yCyHeHHS. [10 CyTi Npy CyA0BOMY KOHCTUTYLLIMHOMY
KOHTpONi 3HIMa€ETbCs Npobnema NporanuH y Npasi, OCKiNbKWU KOHCTUTYLIMHI
Cyam “BiAWyKOBYIOTE MeXaHi3M Aji npaBa Npu 3aKOHOAABYOMY YNYLUEHHI Y
KOHKPETHO-ICTOPUYHUX YMOBAaX PO3BUTKY CYCMiNbCTBA | AEPXKABM.

3okpema, KoncmumyuitiHut Cyd YkpaiHu npu po32a50i cnpasu w000
BHeceHHs 3MiH 00 KoHcmumyuii Ykpaitu®®” 3a3Hayus, wjo nompebye 3ako-

287 KCY PB 1:217.
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H00asy020 8pe2ynearHHs opma 3sepHeHb BepxosHoi Padu YkpaiHu 3 nu-
MmaHe HAOAHHS BUCHOBKY W000 KOHCmMumyUyiliHocmi 3aKoHonpoekmy npo
8HeceHHs 3MiH 00 KoHcmumyuii y 8idnosioHocmi 0o cmameli 157 i 158.
AHaniz npakmuku KCY cgidqume, w0 opeaH KOHCMUMYyUitiHoi topucoukyii
NnoKu wo obepexHo sukopucmosye cg8oe npago (4. 2 cm. 70 3akoHy npo
KCY) susHayamu y piweHHsX nopsidok, npagosy GopMy ma Mexi yCyHeH-
HS 3aK0H00as4020 ynyujeHHs BepxosHozo Padoro Ykpainu. lNpu po3ensdi
cnpasu npo subopu HapoOHux 0enymamie Ykpainu®®® KCY niwos iHwum
wngxom. Cyd suxodus 3 mo20 NONOHEHHS, W0 y 3abe3nedeHHi npas epo-
MaOsiH Ha ockapxeHHs 00 cydy piuieHs, Oill Yu b6e30isbHoCcmi opaaHie ma
nocadosux ocib subopyux adMiHicmpayili He Moxe bymu 8uHsmMKig, mo6-
mo nopyuwysamucsi 3acadu pigHocmi. KCY 8u3Has yHigeepcanbHicme KOH-
cmumyuiliHo20 npuHyuny 3abe3ne4eHHs Npasa ocobu Ha cydosuli 3axucm,
KUl noguHeH bymu peanizosaHuli Hagime y 8UNAOKAx NPagoeoi Hegu3Ha-
yeHoCcmi'y HopMamueHoMy pe2yneaHH i’

HOpucamkuis KoHctuTyuitHoro Cyay YKpaiHu npu KOHTPOAi 3a KOH-
CTUTYLIRHICTIO HOPMATUBHO-NPABOBMUX aKTIB PEANi3y€ETbCS MPU 3BEPHEHHI
MNpe3unpeHTa YkpaiHu, He MeHW gk 45 HapoaHmx aenyTaTiB YkpaiHu, Bep-
xoBHoro Cyay YkpaiHu, YnoBHoBaxeHoro BepxoBHoi Pagu Ykpainu 3 npas
noamHu, BepxosHoi Pagu ABToHOoMHOI Pecny6niku Kpum. MpuBatHi oco-
61 B paMKax AaHOi npouenypv He BONOAIKTL NpaBoM 6e3nocepenHbOro
3BEPHEHHSA, @ MOXYTb iHiLilOBaTM pO3rnag Crnpas Yyepes YNOBHOBAXEHOTO 3
npaB NtOAMHK abo Yyepes 3aranbHi Cyan Npu po3rnsAai CNpasu, B AKiN BUHK-
KA€ MUTAHHA KOHCTUTYLIMHOCTI NPaBOBMX HOPM, TOBTO NpU iHUMAEHTHOMY
KOHTpONi HOpM.

2. Konmponb 3a 3a6e3ne4eHHIM MexaHi3My 83aeM00ii HOpM ma npuH-
yunie MixHapoOHO20 npaea i HauioHAaLHO20 npaed. Llei pisHoBMA, OpUC-
Avkuii KoHctutyuinHum CynoM 3AiMCHIOETbCS Hacamnepen, yepes npe-
BEHTUBHUM KOHCTUTYLIMHWMI KOHTPO/b 338 KOHCTUTYLLIMHICTIO CXBaneHHs
Mi>XKHapOAHWX AOroBOPIB, WO BHOCATLCS A0 BepxoBHoi Pagu Ykpainun gns

288 KCY PB 1:123.
289 KCY PB 2:242.
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HafaHHS 3roau Ha ix 060B93KOBICTb. Taka hopMa KOHTpOS 3abe3neyye
NpaBOBUIA MEXaHi3M BMKOHaHHS YKpaiHOK MiXKHApOAHMX OOrOBOpIiB Y
BianoBigHocTi Ao KoHctuTyuii YkpaiHu. Po3rnsaa cnpaB 34iMCHIOETBCS 33
KOHCTUTYLiMHMM nofdaHHsaM [Npe3unaeHTa Ykpainu Ta Kabinety MiHicTpis
YKpaiHM A0 NpUMAHATTS NAapnaMeHTOM BiAnoBiAHOro 3akoHy. OgHOYacHo
KCY 3ynuHse po3srnan BepxosHoto Pagoto nUTaHHS Wwono patudikadii Mix-
HapOAHOro SOroBopy.

SIK NpaBuno, NpU YKNAAaHHI MDKHAapPOAHWX OOroBOpiB BONS CTOPIH
CMpSAIMOBAHA Ha AOCATHEHHS MiXKHAapOAHOro CniBpobiTHMLTBA Y MEBHUX
chepax CycninbHOro XuTTS, pedOpMYyBaHHS CYCNiNIbHUX Ta AepXaBHUX
iHCTUTYTIB, CTBOPEHHS HOBUX POPM IHTErpaTUBHUX HAAAEPXKABHUX YTBO-
peHb. BignosifHo 80 4OKTPUHM “NoniTMYHOI gouinbHocTi” KCY Moxe naBa-
TW TiNbKW NPaBOBY OLLIHKY TpaHchOpMaLii Takux MidKHAapOAHMX AOrOBOPIB
Y BIiTYM3HSHY NPaBOBY CUCTEMY i BKa3aTW OAHOYACHO, SIKi KOHKPETHO iX
NONOXEHHS He BianosiaaTb KOHCTUTYLIT YKpaiHW. Takum ymHOM, npu pe-
anisauii Takoro NOBHOBAXeHHS OpraH KOHCTUTYLIMHOT HCTULIT 34IACHIOE
[BOEANHY (YHKLIit0 — 3abe3neyye BepxoBeHCTBO KOHCTUTYLIT WOAO Mix-
HapOAHMX LOrOBOPIB (TOOTO 3MiMCHIOE CTPUMYHOUY DYHKLLIKD), @ TAKOX BKa-
3y€ NApnaMeHToBI Ha Ti NonoxeHHs OCHOBHOroO 3aKOHY, SIKMM He BianoBi-
[LAt0Tb MNOSIOXKEHHS M>XKHAPOAHOI0 JO0roBOpY (TOOTO 34iMCHIOE CTUMYIOKOYY
dyHKLi0 Woao 3akoHoaasLs). Tomy cnpaBeaneoto byae AyMKa, WO B Ta-
KoMy pa3si BUcHOBOK KCY MoyHa po3rnsaati B ceHci ¢T. 159 KoHctuTyuii sk
6e3nocepeaHto NiACTaBY A1 BHECEHHS Y NapaaMeHT 3aKOHOMPOEKTY Npo
BHECEHHS BiANOBiAHMX 3MiH A0 OCHOBHOMO 3aKOHY.

a) Y4acTb KOHCTUTYLLIMHOI OCTULT Y MeXaHi3My TpaHchopMaLii MidKHa-
POAHMX [OrOBOPIB Y HaLiOHaNbHY NPaBOBY CUCTEMY NONEPesKYE BUNALKM
CyrnepeyHoCTi KOHCTUTYLIT MiXXHapOAHMX A0roBOpIB, SKi € 060BA3KOBUMMU
Ans aepxasu. KOHCTUTYLIMHIM nepeBipLi NigngaraoTb MiXKHapoaHi 4OroBo-
pu, SIKi LWe He Habpanu YMHHOCTI B YKpaiHi. laes Takoi y4acTi KOHCTUTYLIN-
HOI OCTULLIT MONSAra€ y BU3HAYEHHI KOHCTUTYLLIMHOTO MEXaHi3My BUKOHAHHS
Mi>KHapOAHMX OOrOBOPIB, OCKINIbKM AEPXXaBa HE MOXe BiAMOBUTUCS Bif, iX
BMKOHAHHS Ha Tili NiACTaBI, LLO BOHM CynepeyaTb HaLioOHaNbHOMY npaBy (CT.
27 BigeHCbKOi KOHBEHLiT NPO NPaBO MiXHApPOAHMX AOrOBOpiB). MexaHi3m
CNiBMNiANOPSAAKYBAHHS NYBNIYHOI BNaAM Y LbOMY KOHTEKCTI CpsSMOBYE i
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OpraHyn Ha HanexHe BMKOHAHHS MiXXHapoAHMX yrof, To6To Ha ix patudi-
KaLito NapfaMeHTOM 3 HACTynHO npomynbrauieto MpesmnaeHTom Ykpainu.

6) YyacTb KOHCTUTYLIMHOI tocTULii y 3a6e3neyeHHi KOHCTUTYLiMHOCTI
3arasbHOBM3HAHWX MPUHLUMMIB i HOPM MIXXHApOAHOro MpaBa NiAnArawTb
YMHHI MXXHApOAHI JOroBOpU WASAXOM PO3rNsSAy KOHCTUTYLIMHOCTI NpaBo-
BMX aKTiB MapnaMeHTy, IaBu AepXaBu, ypasy Npo HabpaHHS iX YMHHOCTI
(imnnemeHTaLit0). Take NOBHOBAXEHHS KOHCTUTYLIMHUX CYAiB K NPaBuUo
06MexeHo TyMaunTbcsa??®. CyMHIBHUM € MONOXeEHHS Y. 2 cT. 89 3aKoHy npo
KCY npo aonyctuMmicTb po3rngay KOHCTUTYLLIMHOCTI MiXKHapOAHOro AOroBO-
py, L0 HabpaB YMHHOCTI.

Cnpaea B TOMY, WO MUTaHHS MPO HEYMHHICTb MiXXHAPOAHMX LOrOBOPIB
BUPILIYETLCS TiNIbKM 3riAHO HOPM MIXHApPOAHOrO MpaBa (30Kpema, 3rifHo
ctaten 27,46, 65, 66 Ta iH. BigeHCbKOi KOHBEHLi MPO NpaBo MiXKHAPOAHWUX
norosopiB). KoHcTuTyuiiHMiA Cya YKpaiHM YNOBHOBAXEHWUI pO3rnsaat Taki
CNpPaBu TiNbKM B MEXAX BU3HAYEHHS KOHCTUTYLIMHOCTI YKNAOEHHS MiXHa-
POAHOro A0roBOpPY BiAMNOBIAHO A0 KOMMETEHLIT opraHy AepXaBHOi Bnaau.
ToMy NnpeaMeToM KOHTPOSIIO B A@HOMY BUNAAKy ByAe He MidKHapOoAHWI A0ro-
Bip, @ MPaBOBMI aKT KOMMETEHTHOIO OpPraHy AepX<asu, BiAMOBIAHO [0 AKOro
HabyBaE YMHHOCTI MiXKHApOAHUIA LOrOBIp Y 3aKOHOAABCTBI YKpaiHu?L,

B) HeBM3HAYeHOK 3anMLWAETLCA PONib KOHCTUTYLIMHOI tOCTULIT npwm
BMPpILLEHHI KONIi3ii HOPM Ta 3aralbHOBM3HAHUX NPUHLMMIB MiXXKHAPOLHOIO
npaBa 3 KOHCTUTYLIMHUMU HOpMamu. MoBa e Npo CaMOBWKOHYBaHI HOP-
MW MiXKHapoAHOro npasa. 3akoH npo KCY noB43ye po3rnag Takmux Cnopis i3
BMHWKHEHHSIM NPaBOBUX KONIi3ii y chepi peanisaLii 0CHOBHMX Mpas i CBO-
6op4 (rnasa 13). 3rigHo 4. 1 cT. 9 KoHcTutyuii YkpaiHu BCTaHOBMEHO cniBn-
iANOPAOKYBAaHHS HOPM MiIXHApOAHOro npaBa Ta HOPM 33aKOHOAABCTBA
YkpaiHu. 3 MeTOK HeLOoMNYyLWEeHHS 0OMEXEHHS MOXIMBOCTI BUKOPUCTAHHS
OCHOBHMX npaB i cBobos KCY noBuHeH 3abe3neynTn KOHCTUTYLIMHICTb
PO3YMiHHS 33aCTOCYBaHHS HOPM i NPUHLMNIB MiXXHapoAHOro npaea. Lle y3-

20 Kpsixkos B.A., JTazapes J1.B. KoHcTuTyuMOHHas toctuums B Poccuiickoin @Penepaumu. C. 84,
271-174.

21 KpspkkoB B.A., Jlazapes J1.B. KoHcTuTyumoHHas toctuums B Poccuitckoit Penepaumu.
C. 274; CaBunH M. KoHcTuTyuiHmii Cyn YKpaiHu y MexaHi3Mi rapaHTyBaHHS npas i CBO6OA
noamun. C. 37.
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FOMKYETLCA 3i 3MICTOM NPUHLMMY CBOOOAM AepXKaBM BM3HAYaTM CNoCobm
BMKOHAHHS MiXXHapOAHMX OOroBOpPIB Yy BiANOBIAHOCTI 40 BHYTPILWHbOIO
33aKOHOAABCTBA. TakuM YnmHOoM, KoHctutyuiinui Cyn Ykpainu 3abesnevye
MeXaHi3M B3aEMOAIT HOPM MiXHapOAHOro NPaBa Ta HALLIOHANIbHOrO Npasa
YkpaiHu.

lpu pamugikauii mMidxHapoOHuUx 0o2o8opie 8i0N0BIOHUL 3AKOH, Npu-
tinasmuli BepxosHor Padoro, nompebye CaHKUiOHYBAHHSI ma npomyneeauii
3 6oky [Mpe3udeHma YKpaiHu, iHaKwe ue Keami@ikyemscsi K NOPYUWeHHS
KoHcmumyuii?®2. [pu O0ene2ysaHHi YKpaiHCbKOK 0epuasoro YacmuHu c8oix
Cy8epeHHUX Npas HAOHAUIOHANbHUM 0p2aHaM ma ycmaHosaMm HeobXiOHO
8CMAHOBUMU KOHCMUMYUIUHUU MEXaHI3M makoeo 0ene2ysaHHs, akuli 32i0-
HO 4uHHOI KoHcmumyuii € HesusHayeHuM. Y cnpasi npo Pumcekuli cma-
mym KCY?3 gusHaque MixHapoOHul KpuMiHaneHuUli cyo 9K YCmaHosy, uio
00N0BHKE HAUIOHANbHI 0p2aHU KPUMIHAIbHOI HOCMUUii, topucOUKYia SKOI
Ha 8iOMiHy ropucukyii €sponelicekoeo Cydy 3 npas /0OUHU NOBK3AHA 3
iHiuiamusoto He minbKu depxasu-y4acHuyi, a b 3 871aCHOI iHiyiamusu, Kou
Oepiasa, nid PUCOUKUIE sKoi nepebysae 0coba, nido3pr8aHa y 84UHEHHI
nepedbadeHo20 Cmamymom 3/104UHY, ‘He 6axae abo He 30amHa NPo8odu-
mu po3caidy8aHHs Yu Nopyuwumu KpUMiHaIbHe nepecsioy8aHHs HAanexXHUM
yuHom”. O4esudHo, wo KoHcmumyuitiHomy Cydy 6yn0 cknadHo po3mexysa-
mu noHSIMmSs npuHyuny cybcudiapHocmi Nnpago3axucHux iHcmumymie ma
npuHyuny 0oNoBHIBAHOCMI Nyb/IYHO-8AOHUX IHCMUMYMI8, @ MAKOX ix
cyb6opOUHAYit0 i3 NPUHUUNAMU Npasosoi 8U3HAYEHOCMI MA 8epX08eHCM8a
OCHOBHUX Npas i cgo600, 3axucmy 3a2anbHOMOOCLKUX UiHHOCMel 8 SIKo-
cmi KoHcmumyuyitiHux. 30kpema, no cymi He 0aHO Xapakmepucmuky Kosi-
3ii nonoxeHs cm. 55 ma po3diny VIl KoHcmumyuii, 8 momy qucai cm. 124
KoHcmumyuii, wjo 8u3Ha4darome 8idnogioHo cucmemy npagogoz0 3axucmy 8
Ykpaini ma opaaHizayiliHi 3acadu npasocydos 8 YKpaiHi.

Y uinomy npakmuka disnsHocmi KoHcmumyuitiHozo Cydy ujodo 3abe3-
ne4yeHHs KOHCMUMYUiliHOCMi BUKOHAHHS 3A2a/1bHOBU3HAHUX NPUHUUNIG |

2 KCY PB 2:154
2% KCY PB 2:466.

PO3A4IN II. KDpucaAnKLinNHI dOpMU | METOAN rapaHTYBaHHSA 191
KOHCTUTYLINHOrO naay y aisnbHocTi KoHcTuTyuinHoro Cyay YkpaiHu

HOpM MiXHAPOOHO20 NPABA NOPIBHSHO HEBEJUKA, WO HE 00380/I5I€ 3p06U-
mu 8ipo2i0Hi 8UCHOBKU. Pa3om 3 mum, MOXHA 3p0bumu npunyweHHs, wo
8ionosioHo do cmameli 22, 23 ma 4.1 cm. 157 KoHcmumyuii Ykpainu mo-
JHYMb BUHUKHYMU cumyauii, wo YuHHUl OcHoBHUU 3aKOH MOXe 8CmMaHos-
7108amu nidsuuieHi 2apaHmii 3axucmy npas 0OUHU, HiX NOIOKEHHS MiX(-
HapodHO-NpasosUX aKmMis. 3a2a1bHOBU3IHAHUM € Me, W0 MiXHAPOOHO-Npa-
808/ AKMU 8CMAHOBKMSb JULE MIHIMANbHI 2apaHmMIii 0CHOBHUX Npas, sKi
3Haxo00sme cgili nodanbwuli po38UMOK Y HAUIOHAILHOMY 3AKOHO0a8Cmasi
ma y disnbHoCmi opeawie tocmuuii, 30kpema cydosux ycmawos. [puHaiim-
Hi, docgid 0isnbHOCMIi KOHCMUMYUiliHOI ocmuyii desiKux OeMOKpamu4HuUX
KpaiH cgioyume (Hanpuknad, HimeyyuHu, @panuii), wio Ha HaUioHaIbLHOMY
DIBHI y NOPIBHSHHI [3 MiXHAPOOHUM 3abe3neyyromscs Oinbl BUCOKI 2a-
paHmii 3acad pigHocmi (MiX¢ 40M08iKOM | HiHKO, 6amekamu i 0imemu),
NPUHYUNU HeOUCKpUMIHAUii Yu c60600u po3sumky iHOU8I0a moujo.

3. Po325190 cnopie npo koMnemeHuito. Take nosHoBaxkeHHs KCY peani-
3y€ WSXOM pO3BA3aHHA CMOPiB CTOCOBHO MOBHOBAXXEHb KOHCTUTYLLIMHMX
OpraHiB Aep»aBu, opraHis Bnagu ABToHOMHOi Pecny6nikmu Kpum Ta opra-
HiB MicueBoro camoBpsigyBaHHa (rasa 10 3akoHy npo KCY). 3akoH nos'a-
3Y€ BUPILLEHHS TaKMX CMOPIB i3 BU3HAYEHHSM 00EMY NOBHOBaXEHb TaKMX
opraHie Bnagu. KoHctutyuiiHuii Cyn npu ubomy 3abesneuye: 1) HanexHe
dYHKLIOHYBaHHA Ny6NiYHOT BNaaM Ta HACTYMHICTb ii IHCTUTYTIB; 2) NpuHLMN
noainy AepXXaBHOI BNaaM Ha 3aKOHOAABYY, BUKOHABYY Ta CYA0BY; 3) YHi-
TapHWUI LEepXKaBHUIA YCTPiii; 4) CniBnignopsaKyBaHHS, TOGTO B3aEMOLiO Ta
cniBnpaLyo rifnok Bnag,; 5) npaBoBuit nopsaaok B YkpaiHi, TO6To peanisauito
NMOBHOBAXEHb MyONiYHMMM OpraHaMu BRaaM, ix NOCaLOBMX OCI6 y Mexax
Ta y cnocib, wo nepenbaveHi KoHcTUTyL i€ Ta 3aKOHaMK YKpaiHu.

HOpucamkuis KoHctutyuiiHoro Cyoy YkpaiHu cnpsiMOBaHa Ha rapaH-
TyBaHHSA BanaHcy rinok Bnag, po3nofis NOBHOBAXEHb MiX KOHCTUTYLLIMHM-
MW OpraHamu Aep>KaBHOi BNaAM Ta OpraHaMu MiCLLEBOro CaMOBPSAYBAHHS,
a TaKOX MiXX OpraHamu MicLLeBOro camMoBpsayBaHHS. Taki Cnopu MoXyTb
6yT1 NOB3aHi i3 BTPYYaHHSIM O4HOMO OpPraHy y KOMMeTeHLit0 iHLWOoro, npu-
CBOEHHAM YY)XXMX MOBHOBAXEHb LWSXOM BUAAHHS aKTy ab0 BUMHEHHS Ail
NPaBOBOr0 XapaKkTepy, YXWUJEHHSAM OpraHy Bif 3[iACHEHHS BAACHOI KOM-
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neTeHuii abo irHOpyBaHHAM KOMMETEHLiT IHWOro OpraHy npu BUpILIEHHI
MUTaHHS CNiNbHOrO BiAaHHS. [pefiMeToM Cnopy NPo KOMMETEHLiI0 MOXYTb
6yTU K HOPMATMBHI, TaK | HEHOPMATMBHI aKTK, Aii NPaBOBOro XapakTtepy.
TakuM unHOM, 3abe3neyyeTbcs LiNicHICTb Ny6NiYHOI BNagM Ta yHiTapHWii
[lepXXaBHWUI yCTpiv B YKpaiHi.

a) Obcar noBHOBaXeHb Ta iX PO3NOAIN Mix opraHamu nybniyHoi Bna-
[V 30IMCHIOETBCA Yepe3 po3rnag CnopiB Npo BM3HAHHS KOMMETeHLii, npo
3anepeyeHHs KOMMeTeHLii Ta NPO HenpaBOMipHE MPUCBOEHHS KOMMETEH-
uii opraHamu ny6niyHoi Bnagu?.

Tak y cnpasi w000 KoHcmumyuitiHocmi maymayeHHs BepxosHorw Pa-
0oto YkpaiHu cmammi 98 KoHcmumyuii YkpaiHu?>> KoHcmumyuitiHul Cyo
8U3HAB HEKOHCMUMYUIliHUM NpUCBOEHHS NAPAAMEHMOM NOBHOBAMEHHS
no ogiuitiHomy maymayeHHro KoHcmumyuii YkpaiHu | 8U3HA8 HEYUHHOK
locmarHosy BepxosHoi Padu 8id 01.10.96 p. Mpu po32nsdi cnpasu w000
cmamycy denymamig pad?s Cyd susHaqus, Wo 30ilicCHEHHS NOBHOBAMEHb
denymamamu Mmicuyesux pad He nopyuwye 8uMo2 HecymicHocmi ix MaHoa-
my w000 80/100iHHS IHWUMU NpedcmasHUUbKUMU MaHOaMamu 8 0p2aHax
depxasHoi 8nadu abo o06ilimaHHa nocadu npokypopa. Cyo suxodus 3 mo2o
NOJIOMEHHS, W0 8 Oepwasi 8udineHo y camocmiliHi cucmemu OepxasHa
871a0a ma e1ada op2aHie micyeso2o camospsdysaHHs. KCY obrpyHmysas
Nnpagosy no3uyi Ha NPUHYUNOBI 2apaHMye8aHHs Npas Micyesoz2o camo-
8psdysaHHs ma 36epexeHHs1 CymHiCH020 3Micmy 0CHO8HUX npas. Cnopis
npo KoMnemeHUit makox cmocysanucs iHuwi piweHHs KCY?’,

6) Cnopu npo komneTeHuito po3rnsaatotbes KCY y 6esnocepeHivt Ta
onocepeakoBaHii GopMi, OCKiNbKM HEODXIAHO BUAINATM NpaBoBi Gopmu

294 KOHCTUTYUMOHHOE npaBocyaune B cTpaHax CHI u bantum. C. 121.

2% KCY PB 1:30.

2% KCY PB 1:192.

27 Hanpuknag, AMB. CMPaBK LOAO NPU3HAYEHHS 3aCTYMHUKIB rONiB MiCLLEBUX AEPXKaBHUX
apminicTpauii (KCY PB 1:103), npo yTBopeHHs HauioHanbHoro 61opo po3cnigysaHb Ykpaiu
(KCY PB 1:247),npo niacynHictb cnopis Buwwomy apbitpaxkHomy cyay Ykpainu (KCY PB 1:282),
npo NpeACcTaBHULITBO NMPOKYpaTypoto YKpaiHu iHTepeciB aepxaBu B apbiTpaxHoMy cyai (KCY
PB 1:364) 1a iH.
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3abe3neyeHHs MPUHLMMIB HANEXHOro PYHKLiOHYBaHHS NybniyHoi Bnagm
Ta rapaHTyBaHHS NpaB MiCLLEBOr0 CaMOBPSLYBaHHS.

be3snocepeaHbo cnopu npo koMmneTeHuito posrnsgatTbcs KCY 3a
KOHCTUTYLIMHMM noAaHHaM [pe3unaeHTta YKpaiHu, He MeHwe 45 HapoaHux
nenytartis, BepxosHoro Cyay Ykpainu, YnoBHoBaxeHoro BepxoBHoi Paaun
3 npaB ntoauvHu, BepxosHoi Pagu ABToHOMHOI Pecnybniku Kpum. Opranu
MiCLLeBOro CaMOBpSIAYBaHHSA MOXyYTb 3abe3neynTn 3axucT CBOiX Npas Ta
MOBHOBAXEHb LWNSIXOM BHeceHHsi nogaHHs Ao KCY npo odiuiine Tnyma-
YyeHHs KoHcTuTyuii Ta 3aKoHiB Ykpainu. B cuny nonoxeHb 4. 3 ct. 61 KoH-
cTuTyuii Ykpainm KoHctuTyuiiHuii Cya MOXe BUPILUMTU NMUTaHHS NPO KOH-
CTUTYLLIMHICTb MOMIOXEHb IHLWMX NPaBOBMX AKTIB (IX OKPEMUX MOMOXEHD),
KpiM TUX, SIKi € NpeaMeToM po3rnaay CNpaBw, i SKi BNIMBAOTb HA HAAAHHS
BMCHOBKY Yy crnpasi. KCY obmexeHui po3rnsaoM CnpaBu Ha NpeaMeT KOH-
CTUTYLLIWHOCTI NONOXEHb NPaBOBUX aKTiB NPO PO3MOAIN MOBHOBAXEHb MiX
opraHamu fepXaBHOi BfafM Ta OpraHaMu MicLLeBOro CaMOBPSAYBAHHS (Y.
3cr.142,4.4 c1. 143 1a cT. 145 KOHCTUTYULII), @ TAKOX pO3MOAiN KOMNETeHL,i
MiXK NpefcTaBHULbKUMM T3 BUKOHABYMMM OpraHaMm MiCLLEBOro camoBps-
nyBaHHS (cT. 143).

lpu po32na0i cnopis, N0893aHuX 3 Miclesum camospsoysaHHaIM?*8, npa-
sosa no3uyis KCY 6a3zyemscs Ha HACMynHUX NoaoxeHHsX. Tepumopians-
Ha epomMada BU3HAEMbLCS K NEePBUHHUM Oxepesnom nybnidHoi enadu Ha
DiBHI Micyegoeo camospsidysaHHs y 8i0nNosioHOCMi 00 KOHCMUMYyUiliHo20
npuHyuny cysepeHHoi 81adu Hapody. 32i0Ho KoHcmumyuii YkpaiHu 6e3-
nocepedHv0 3acadu Micyegoz2o camospsi0y8aHHs, NUMAHHS (OPMyBaHHS,
disneHocmi ma 8idnosidanbHOCMI 0p2aHie8 MicLueso20 camospsOy8aHHs
su3Hayaromecs 3akoHoM. O0Hak KCY 0bmMuHys npobnemy peanizauii npeo-
CMABHUUbKUMU 0p2aHamu Miclye8020 camospsidysaHHs Ha ocHosi KoHcmu-
myuii npaso suzHa4amu ocobnusocmi 30ilicHeHHS C80ix npas y cmamymi
mepumopiansHoi 2poMmadu. KoHcmumyuyis eapaHmye npuHyun camocmid-
Hocmi micuyesux 6100xemis, 00HAK 3aKOHO0ABYO HE 8pe2y/1b08AHO MAKi
2apaHmii.

2% KCY PB 2:3; 2:488.
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Y cucmemi opaaHis micyesozo camosps0y8aHHs Mae Micue cybopouHa-
uis i enemeHmis i3 36epexeHHsM 8i0N0BIOHO20 PO3MEXYBAHHS iX Npas
ma nogHosameHb. Op2aHu MiClye8o20 camospsdy8aHHs Hecyms KOHCMU-
myuiliHo-npasosy 8idnosidanbLHICMe, K0 ix 0iaMu, npasosumMu akmamu
nopywytoms KoHcmumyuis ma 3akoHu Ykpaiu, npasa i ceobodu epoma-
0fIH. Y KoHmeKkcmi KoHCcmumyuyiliHo-npasosoi 8idnogidansHoCcmi 0p2aHise
Micueso20 camospsadysaHHs 3 GOMPUMAHHAM NPUHUUNY HacmynHocmi
iHcmumymig nybniyHoi enadu BepxosHa Pada YkpaiHu moxce npuliHamu
DIWeHHS Npo NpU3HAYeHHs1 no3ayepeosux Micuesux eubopis. MMoku wio
nompebye 35cysaHHs npobnema npagosux Gopm peanizayii admiHicmpa-
MUBHO20 KOHMPOJIK 3@ JiIMU MA NPABOBUMU AKMAMU 0pP2aHi8 Micles0o20
€amospsI0y8aHHs.

B) Ha BigMiHY Bif 34IMCHEHHS KOHCTUTYLLIMHOMO KOHTPO/IO MpU po3-
rnsai cnpas Npo KOMMEeTEHLL iX NpeaMeToM MOXYTb ByTH K HOPMATUBHI,
TakK i HEHOPMATUBHI NPABOBI akTW, Aii NPaBOBOro xapakTrepy. AKwWo npea-
MeTOM pO3ra4y € HOPMAaTUBHUIA aKT, TO NPW BUPILLEHHI CNOpPY NPO KoMmne-
TEHLiI0 BiH OLIHIOETLCS NIMLLE 3 TOUKM 30pY 3abe3neyeHHs NpUHLMNY Noai-
ny Bnaga. lNpwv po3rnsai KOHCTUTYLIMHOCTI Aii Ta HEHOPMATUBHUX MPABOBUX
akTiB KoHcTuTyuinHWi Cyn He BnpaBi BCTaHOBNOBATU haKTUYHI 06CTaBuU-
HW, IKi € NpeaMeToM po3rNgay CyAiB 3aranbHOi PUCAMKLIi. 3 iHWoro 6oky
Cyn He BNpagei BUBYATH Ti 06CTaBMHM CNpaBM, AKi 1eXaTb Y MIOLLMHI peani-
3auii opraHaMu nybnivHOT BNaaM BNacHOI pernaMeHTapHOi CaMOoCTiMHOCTI,
3abe3neyeHHs OpraHisauiiHoi €OHOCTI, OCKiNIbKM BOHO € HECYMIiCHWUM i3
MPUHLMMOM NOAINY AepXXaBHOi BNaAM Ha 3aKOHOAABYY, BUKOHABYY Ta Cy-
[0BY. 33 3MiCTOM TaKi HOPMATUBHI aKTW NigNAratoTb nepesipui KoHCTUTY-
uiHum CynoMm 3a npouenypor KOHCTUTYLLIMHOTO KOHTPOIO.

4. Ogpiyitine maymauenns KoHcmumyuii ma 3akonie Ykpainu®*® 3pniiic-
HIoeTbC KoHcTUTyuiiHuM CyaoM 33 KOHCTUTYLIMHUM 3BEPHEHHAM Npu-
BAaTHMX 0CiO Ta 3@ KOHCTUTYLiMHUM MOAAHHAM OpraHiB nybnivuHoi Bnaau.
[HTepnpeTauis KOHCTUTYLIT nependayae BUHECEHHS MPaBUIbHOMO Ta 00-

299 Tlicns BHeceHHs 3MiH fo KoHcTUTYwiT YKpaiHu, siki Habpanu umnHHOCTI 3 30 BepecHs 2016
p. Lo npeaMeta BifaHHa KCY Hanexutb odiLiiHe TnyMayeHHs KOHCTUTYLI. [Mpo ue aeTanbHo
y po3gini IV uiei MoHorpadii.
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IPYHTOBAHOIO BUCHOBKY 3 METOK KOMMAEKCHOTO PO3KPUTTS 3MICTY KOHCTU-
TyuiiHux HopM. Tomy KoHctutyuinHuii Cya YKpaiHu He Moxe niaMiHoBa-
TM 3aKOHOAABLS 3riAHO MPUHLUMNAMM 3B'A3aHOCTI NPaBOM (BEPXOBEHCTBA
npasa) Ta NoAiny Bnagum.

Mpu 3picHeHHi cBoix noBHoBaxkeHb KCY 3aBxau iHTepnpeTye no-
noxeHHs KoHCcTuTyuii i 3akoHiB YkpaiHu. OgHak NpUMHATO BBaXkKaTw, WO
BUAINEHHS Li€i dyHKLIT B IKOCTI pof0BOi i BiANOBIAHMM YUHOM 3aKpinieH-
HS IOPUAMYHOI CMAM AKTIB TAYMAYEHHS, SKi € OCTaTOMHMMM Ta 3arafbHo-
000B13KOBMMM, MAE iCTOTHE 3HAYEHHS NS YCiX YYACHWUKIB KOHCTUTYLLiM-
HO-NPaBOBMX BiAHOCHUH.

a) HeobxigHicTtb iHTepnpeTauii KOHCTUTYLIT | 3aKOHIB YKpaiHW BUKIIU-
KaHa TMM, wo OCHOBHMM 3aKOHOM BCTaHOBIOKOTLCS MeXi NONITUYHOI Ai-
AnbHOCTI. ToMy BUHMKAE NoTpeba y BUSHAYEHHI AOCTOBIpHOro i nependayy-
BAHOro0 BCTAHOBNEHHS NPaBOBMX 0OMexeHb. Taka [OCTOBIpHICTb i nepen-
6ayyBaHiCTb focCaraeTbesa cnigysaHHo CyooM CBOIM MPaBOBMM NO3ULLIAM Y
QHaNOriYHMX CpaBax, TNYMAYEHHS HOPM SIKMX 3A4IMCHIOBANOCS HA TUX Xe
nigcTaBax Ta GakTMUHKMX 0BCTaBMHAX LbOro X poay. HopmMatueHuiA 3micT
KoHcTUTYyLii BU3HAYa€E NnepeMilleHHs CNopiB LWOAO PO3YMiHHS i1 MONOXEHb
He Yy NONITUYHY NJIOLWMHY, 3 Y PaMKW1 NPaBOBOrO CNopy.

3akoHodaseub npu GOpMyIo8aHHI NPagosoi HOpMuU 8UX00UMb 3 Mip-
Ky8aHb NoAiMuU4HoIi 00UisIbHOCMI, IKG 8i006PAXAE KOHKPEMHY iCMOpUYHY
peanbHicms. OOHAK Maka nosimu4yHa O0Ui/IbHICMb € 38593aHOK0 8IOHOCU-
Hamu npedcmasHuubkoi demokpamii, AKili nosuHeH 3abe3nedysamucs
8inbHULl 06MIH dyMKamu, ce0600a BUPaXEHHS No2/150i8, 6anaHc iHmepecis
npassnayo2o ypsdy ma onosuuii. Tomy cnpagednugoto € dymka: ‘Mema miy-
Ma4yeHHs Nosiseae y nepesedeHHi CMUCTY HOpMU NPasa Ha binsuw docmynHy
i 3po3yMiny M08y, po3Kkpummi, po3sumky ii 3micmy e demanizayii icCHyr4Yux
NoJIoMeEHb, HabUXEHI 00 KOHKpemHUX cumyauit, uj06 80HU He BUKJ/IUKA-
JU CYMHiBY W000 iX 8pecynoeaHHs 8id0nosioHow HOpMOto i 3abe3neyysa-
U i npasunsHe po3ymiHHS ma peanizayito™%®. Tomy npu 3acmocysaHHi
npasosux HoOpM HeobxiOHO spaxosysamu peasbHy OilicHicmb i 8i0N08iIOHO

390 CaBenko M.B. MpasoBwuii ctatyc KoHcTtutyuiiHoro Cyay Ykpainu. C. 7.
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00 HanexHoi npagosoi npoyedypu 3acmocysamu HOpMamueHi NOJIOKEHHS
KoHcmumyuii i 3akoHie YkpaiHu. 3acmocysaHHs npagosux HOPM BUKIUKAE
HeobxiOHicmb 8i00ineHHSA QYHKUiIl 3akoH00asus ma @yHKYili npasocydos.
OpucdukuiliHa dignbHicme cydig 8naUBAE MAKUM YUHOM HA NOJAIMUYHY
0ignbHicMb | npugodume QisSiIbHICMb N0 3ACMOCYBAHHIO NPABOBUX HOPM
y 8i0nogidHicmb 00 npuHuuny sepxoseHcmsa npasa. Came momy 3aKOH
npo KCY nepegodume cnip npo numaxHs 3acmocy8aHHs npasosux HopM y
npasosy nAoWUHY. TakuM YUHOM, NUMAHHs iHmepnpemadii Koncmumyuii
ma 3aKOHi8 YKpaiHu € npepo2amusoto op2aHy KOHCmumyuitiHoi ncmuuyii i
€ 8i006paxeHHAM pududHoi QyHKUii OCHOBHO20 3aKOHY, NPsSIMOI Qii KOH-
cmumyuyitiHux HopM.

MigctaBamu ang odiuitHoro TnymMaveHHs KOHCTUTYLIT | 3aKOHIB Ykpa-
iHM € NpaKTUYHA HeObXiAHICTb Ta HAsIBHICTb HEOAHO3HAYHOMO 3aCTOCYBaH-
HA nonoxeHb KoHCTUTYLiT Ta 3aKoHiB YKpaiHu (ctatTi 93, 94 3akoHy npo
KCY).Y npakTM4HOMY pO3yMiHHI iHTEprpeTaLis KOHCTUTYLLIMHUX HOPM 06Y-
MOBNEHA BiAKPUTUM XapaKTepOM MO3UTUBHOIO NPaBa, B T.u. i KOHCTUTYLiR-
HUX HOPM, HEBM3HAYEHICTIO HOPUAMYHOI TEPMIHOMOrIi Ta CynepeynBumMn
nornsgaMm Ha NpuHUMN cnpaBeaamBocTi®®l, Ha BigMiHy Bif iHWMX aKTiB
MO3UTUBHOIrO NPaBa, KOHCTUTYLIS XapakTepuU3yeETbCs PSAOM MONITUYHUX
Ta i4€0N0riYHMX BNACTUBOCTEN, OKPIM BNACHE HOPUANYHUX. Tomy ab6-
CTPaKTHi Ta HEOAHO3HAYHIi HOPMM KOHCTUTYLLIT MOXYTb ByTH iHTEprpeTOBa-
Hi, TOBTO [eTani3oBaHi i KOHKPETU30BaHi, CaMe OpPraHOM KOHCTUTYLLAHOI
toctuuii. Cypasa Konctutyuinnoro Cyay Ykpainm B.Tuxuii nigkpecntoe Bax-
NIMBICTb TAKOrO NOBHOBAXEHHS OPraHy KOHCTUTYLLIMHOI I0CTULT, IKe NOKU-
KaHe nofonati Taki 06CTaBUHU | BUPOBUTU EAMHE, OLHO3HAYHE PO3YMiHHA
3MiCTy NpaBOBMX HOPM:

“HeodHo3HayHicmb 3acmocysaxHs nosoxeHs KoHcmumyuii YkpaiHu a6o
30KOHI8 YKpaiHu cy0amu YKpaiHu, iHWUMU 0p2aHamu 0epxagHoi enadu no-
J1520€ 8 MOMY, WO 30 PUOUYHO 00HAKOBUX 06CMABUH y Cnpasax oOHIei i
miei w kamezopii nonoxweHHs KoHcmumyuii YkpaiHu abo 3akoHig YkpaiHu

301 [lleBuyk C. OCHOBM KOHCTUTYLiHOI topucnpyaeHuii. C. 211-212.
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3aCmocosytomsCcs N0-pi3HOMY y Npaso3acmocosyili 3a2anbHili npakmuui.
KoncmumyuitiHuli Cy0 YkpaiHu nosuHeH 0ilimu 00HO3HA4YHO20 i npasusis-
HO020 8UCHOBKY W000 3Micmy HopMU npasa”*®2.

6) KCY y iHTepnpeTaLiiHii fisnbHOCTI Hacamnepen NoKAMKaHMI 3a-
6e3neynTn €OHICTb PO3YMiHHA MPABOBMX HOPM, ii METOK € OAHO3HAYHE i
npaBubHEe 3aCTOCYBAHHS NOA0XeHb KOHCTUTYLIT | 3aKOHIB YKpaiHu Ha BCiN
TepuTopii AepXaBK, Ha NiACTaBI YOro i BUHOCUTLCS BUCHOBOK LibOro opra-
Hy. KoHcTuTyuiiHuid Cya npu TAyMayeHHi NoBS3aHUM MO3UTUBHUM NPABOM,
TOOTO NOBWMHEH 3A4iMCHIOBATM CUCTEMHE TyMadeHHS OCHOBHOroO 3aKOHY, He
po3rng4at i301b0BaHO OKPEeMi KOHCTUTYUIMHI HOpMU. 3 iHWworo 6oky KCY
3BY13aHMIM iEpApXil0 NPAaBOBMX HOPM, @ TAaKOX BMMOraMu HaNeXHoi npaso-
BOi npoueaypu. [Npu TnymaveHHi KOHCTUTYLIT Ta 3aKOHIB YKpaiHu topucamK-
uirHa pisnbHictb KonctutyuiHoro Cyay obMexeHa paMKaMmu KOHCTUTYLLIR-
HO-NpaBoBOro cnopy. [le HeMa€e NUTaHHS KOHCTUTYLLIMHOTO XapakTepy, Ta-
KWiA Cnip Npo TNIYMAYyeHHs MPaBOBMX HOPM HANEXWTb A0 KOMNETeHLiT CyaiB
3aranbHoi LPUCAMKLIT B 0COBI TX KacaLiiHOi (peBi3iiHOT) iHCTaHLi.

B) Mpu odiuinHoMy TnymaueHHi KCY noBuHeH BpaxoByBaTU TaKOX
couianbHy Ta iHTerpatmeHy @yHkuii KoHctuTyuii. Came couianbHa @yHK-
uis OCHOBHOrO 3aKOHY CNYXMWTb BUpillanbHUM (HAaKTOPOM NpU BUHECEH-
Hi KOHCTUTYLiIMHUMM CYyAaMM BMUCHOBKIB, SIKi MalOTb XapakTep TakK 3BaHOI
“0MHaMiuHOi” 3MiHM KoHCTUTyLii. B ;aHOMy BMNaLKy OCHOBHOK METOH iH-
TepnpeTauii € 36epexeHHs €AHOCTI KOHCTUTYLT, O BUPAXKAETLCA Yepes ii
NPUCTOCYBAHHS [0 peanbHOi AINCHOCTI, HAAAHHS i enacTUYHOCTI.

[HTerpatuBHa dyHKuis KoHCTUTYLIT npy odiliMHOMY TayMayeHHi Bi-
[OBPAKAETBCS K 3aCib AOCATHEHHSI NONITUYHOrO KoMnpoMicy. B naHomy
BMMAAKy BUHWMKAE Hebe3neka y BTAryBaHHi OpraHy KOHCTUTYLLIMHOI ocTuLi
y NONiTUYHY AisnbHicTb. KCY He BNpasi BHOCUTU NONITUYHE Y LOPUCAMKLINA-
HY AiSNbHICTb i 0BrPYHTOBYBATM BNIACHY NPaBOBY MO3MLi0 AOCATHEHHSM
NoNiTUYHOro edeKTy, SKUIA HOCUTb TUMYACOBUI XapakTep. Cnyxauu iHCTpy-
MEHTOM CTPMMYBaHb i NpOTMBAr opraH KOHCTUTYLIMHOI HOCTULII MOBUHEH

302 Tuxuii B. OdiuiiiHe TnymaueHHs KoHCTUTYLIT i 3aKoHiB YkpaiHu KoHcTuTyuiiHuM Cynom
Ykpainu. BKCY. 1998. N2 4. C. 40.
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CKEpOBYBATU CTOPOHM HA [OOCATHEHHS B3aEMHOr0O MOMITUYHOrO Aianory,
B3a€EMOAIT Y paMKax, BU3HaueHnx KoHCTUTYUi€l i 3aKkoHaMuK YKpaiHu, Ha
[OCArHEeHHS rPOMaACbKOi 31aroam y CycninbCTBi.

r) IHTepnpeTauia KoHcTUTyLiMHMX HopM KCY Binobpaxae ix peanisa-
Lit0 Ta KOHKpeTM3aLito. Peanisauis KOHCTUTYLIMHUX HOPM € BTINIEHHAM OM-
HaMiYHOI, aKTMBHOI YaCTUHWU MEXaHi3My KOHCTUTYLIAHO-NPaBOBOro pery-
NOBaHHA*3, OpraH KOHCTUTYLIAHOI IOCTULLIT MOXKE CTUMY/TIOBATH AisNbHICTb
OpraHiB Aepxasu No peanisauii KOHCTUTYLIT, 30KpeMa B yCTaHOBYMX, Npa-
BOTBOPUMX npoueaypax. IHkonu cam dakT posrnagy cnopy y KoHCTUTyLin-
HoMmy Cyai cnyXuTb BUpilanbHUM GakTOPOM Yy NPaBOTBOPYiN LisNbHOCTI,
KOHCTUTYLiMHIN 3aKOHHOCTI.

Tak, sHacnidok siokpumms KoHcmumyuyitiHum Cy0oM KoHCmMumyuyitiHo2o
nposadieHHs 3a NOOAHHAM HapodHux 0enymamie [Tpe3udeHmom Ykpaiu
6ys10 npusedeHo y 8i0nosioHicMb 0o KoHcmumyuii ykasu no pezyneaHH0
numads opeaHizauii ma disneHocmi epmasHoi Mumwoi ciywéu. Tomy Cyo
npunuHU8 NPoBaAOHEHHS NO cNpasi 3a HenidcyoHicmo>%,

KoHKpeTn3aLis KOHCTUTYLIMHUX HOPM OPraHOM KOHCTWUTYLiMHOI HOCTU-
Lii Ma€ Micue Npu BUHMKHEHHI KOHCTUTYLLIMHO-NPABOBOro CNopy 3 NpUBOAY
39CyBaHHS NpPeaMETIB BifaHHS OpraHis MybniyHoi Bnaam, 3MiCTy Ta MeX ix
npaB Ta 060B93KiB. Taka AiSNbHICTb OPUCAMKLIAHUX OPraHiB PO3rNSaaETbCS
K HanpaLyoBaHHS KOHKPETHUX NPaBOMO/OXKEHb 3 TIEK METO, ‘06 3aranbHe
npaswno, chopMynboBaHe B 3aKOHi, Byno onocepenkoBaHo BiNbl KOHKpPET-
HUMU NpaBunamun™%, B naHoMy BUNaZAKy Ma€ MicLe BNafiHa BKasiBKa CybekTy
npaBa Ha GopMu Ta cnocobum peanizaii BnacHMX NpaBOMOYHOCTENR%,

TaknM ymHOM, odiuiiHe TaymaueHHs KOHCTUTYLIT i 3aKOHIB YKpaiHu
KoHctutyuiiium Cynom cnpuse 3abe3neqyeHHto NpUHLMNY BEPXOBEHCTBA

303 KysHeuos W.H., Camowenko W.C. (pen.) MNpaBonpuMUHEHWE B COBETCKOM FOCYAapCTBE.
Mocksa, 1985. C. 10.

304 yxgana KCY Big 9 nunua 1998 poky N2 6-Yn/98.

305 TpaBonpuMeHeHKe B coBeTckoM rocypapcrae. C. 54.

3% Tak,npu po3rAsAai Cnpasu Npo NpeacTaBHULTBO NMPOKYpaTypoto YKpaiHu iHTepecis fepxa-
BM B apbiTpaxHoMy cyai KoHctuTyuiHuii Cya y MOTUBYBaNbHIM YacTUHI pilleHHs BKa3aB Ha
npasoBy ¢opMy Ta cnocobu yyacTi faHoro opraHy B apb6itpaxHomy npoueci (KCY PB 1:364).
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npaBa Ta KOHCTUTYLIMHOrO NOpsiaky. B 3B93Ky i3 BiACYTHICTIO iHCTUTYTY
KOHCTUTYLiMHOI cKapru, aaHe nosHoBaxeHHs KCY cnyxutb 6esnocepegHim
3acob0M y 3aXMCTi OCHOBHMX NpaB i CBO6OA, AAE MOXKIIMBICTb BiLCTOOBATH
iHaMBIoY cybekTMBHe nybniyHe npaso.

5. 3axucm npae i c80600 MOOUHU | 2pOMAOFHUHA. Y KOXHiN fepaBi
BCTAHOBJIOETLCS BNACHA MOLENb 3aXWUCTy NpaB MOAMHM | Byab-9Ka cyno-
Ba YCTAHOBA He BMpaBi BiAMOBWTM Y MPaBOBOMY 3aXMCTOBI. beanocepeaHe
NpaBo iHAMBIAA 3BEPTATUCS Y KOHCTUTYLLIMHWUIA CYA, MPU BUKOPUCTaHHI cre-
LianbHOi NpoLeaypu CyTTEBO NiABULLYE PiBEHb 3aXMULLEHOCTI KOHCTUTYLiN-
HUX npaBs i ceBoboa. OgHak B JaHOMY BMNaAKy npobnema Moxe nonsratu
Y HaAMIpHi/ 3aBaHTAKEHOCTI OpraHy KOHCTUTYLiAHOT topucamkuii. Tomy B
3aN1eXKHOCTI Bif, BUPiLLEHHS Takoi npobnemMu BUAINAKOTL 6e3nocepenHin Ta
OnocepeaKoBaHUM 3aXMCT OCHOBHUX NPaB KOHCTUTYLIMHUMU CyAaMMU.

a) KoHctutyuiHuin Cyn YkpaiHu 3abesnevye onocepenkoBaHUI 3a-
XWUCT KOHCTUTYLiMHMX NpaB i cBoboa npu po3rnaai 6yab-skoi cnpasu. Cbo-
rogHi Taka dopma topucamnkuii Konctutyuinnoro Cyay Ykpainu cnocrepira-
€TbCS NPU 34IACHEHHI KOHCTUTYLLIMHOTO KOHTPOHO.

OpHouacHo B 3akoHi npo KCY BuaineHo cneuianbHy rnasy 13,y Bia-
noBigHocTi Ao gakoi Cyn BMPIWYE CRipHi MUTaHHS WOLO KOHCTUTYLIMHOCTI
HOpM ABOX ab0 Ginblie 3aKoHIB ab0 akTiB MiXXHapOAHOro Npaea, Wo BCTa-
HOBANIOKOTb Pi3HWI NOPSAA0K peanizauii OAHMUX | TMX CAMUX KOHCTUTYLLIMHUX
npaBs i cB06OA, YUM CYTTEBO OOMEXYHTLCS MOX/IMBOCTI iX BUKOPUCTAHHS.
MNpakTtuka KCY no paHiv kateropii cnpas BiaCyTHS. [IpUUMHOI LbOro MOXK-
Ha BBaXaTu Te, WO 3aXMCT OCHOBHMX NPaB 33 LOMOMOrOK LbOro € Hee-
(EKTUBHUM, OCKINIbKM TaKMI BiNbLLIOK MipOK 3aNeXWTb Bif, CyOEKTUBHOIO
nybniyHOro npaga iHAMBIAA iHiLilOBaTM NpoLeaypy CYyA0BOr0 3axXMCTY.

Y nopsaky, Bu3HaveHoMy rasot 12 3akoHy npo KCY KoHctutyuin-
HUi Cya MOXe pO3rsHYTU Chip WOAO BiANOBIAHOCTI HOPM YMHHOTO 3a-
KOHOZABCTBA MpUHLMMNAM i HOpMaM KOHCTUTYLIi CcTOCOBHO npaB i cBobopa,
noouHy i rpomagsaHuHa. Taki cnpasu KCY po3rnisggae 3a KOHCTUTYLiIMHUM
NOAAHHSAM YNOBHOBaXeHUx opraHis Bnaam (ct. 40 3akoHy npo KCY). Npak-
1ka KCY 3 uiei kateropii cnpas noku wo Hebarata, 04HAK ii iIHTEHCUBHICTb
3anexaTtume BifA edeKTUBHOCTI iHCTUTYTY ombByacMmaHa B YkpaiHi. [igsu-
LEeHHs poni Ta aBTopuTeTy YNoBHOBaxeHoro BepxosHoi Paau 3 npas nto-
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LMHU, ePEKTUBHOCTI MOro poboTH K OAHOTO i3 CYOEKTIB KOHCTUTYLLIMHOTO
NOAAHHS CNYXUTUME OLHMM i3 LWNaXiB 3a6e3neveHHs epeKTMBHMX 3acobiB
NpaBOBOro 3axMCTy iHAMBIAA.

3axuMCTy OCHOBHMX NpaB i cBOH6OA, onocepeaKoBaHO CTOCYBANUCS paf
piweHb KoHctutyuinHoro Cyay YkpaiHu, aki 3abe3neunnu nesiki OCHOBHi
MPUHLMMU KOHCTUTYLLIMHOrO CTaTyCy 0CObu, 30KpeMa 36epexxeHHs CYyTHOCTI
OCHOBHMX MpaB, rapaHTii 0CobM LWLOA0 NPAaBOBOMO 3aXMUCTY, 3aCaan PiBHOCTI
Ta CNpaBeaiMBOCTI.

Y cnpasi npo cmepmHy kapy*” 8u3HaHo no36asneHHs MoOUHU HUMMs
0epxasoto 8HACNIO0K 3aCMOCYBAHHS MAK020 8UQOY KPUMIHANbHO20 8UQY
NOKApAHHSA HABIMb y MEWAX 30KOHY CKACYBAHHSM HEBIOEMHO20 KOHCMU-
myuitiHo20 npasa Ha xummes. Take NOKAPaHHS € HECYMICHUM i3 (1020 yins-
MU ma He 2apaHmye 8i08epHeHHS CyA080i NOMUJKU Ma He y3200#(YEMb-
€ i3 KOHCmumyuiliHUMU 2apaHmisiMu 3axucmy 0CHOBHUX npas i c8o6o0.
CmepmHa Kapa sk 8ud NoKapaHHs He 8i0N08idae MixHapoOHO-NPagosuM
cmaHdapmam i Hasime He € egpeKmuBHUM 3acob6oM y 60pomsbi i3 3104UH-
Hicmro. Y cnpasi K.I. Yemumerka®®® 3a6e3nedeHo eapaHmii npasa ocobu Ha
iHpopmauito, HedomopkaHocmi iHpopmayii NpusamHo20 xapakmepy 0co-
6u, po3kpumo 3micm KoH@ideHyiliHoi iHpopmauii, ska moxe 36upamucs,
36epizamucs, BUKOPUCMOBYBAMUCS Ma NOWUP8AMUCS MiflbKU 8 pamMKax
HanexHoi npasosoi npouedypu 32i0HO 3 NpUHYUNY cnigmipHocmi (Mo6-
mo y 8unaodkax, 8U3HA4eHUX 3aKOHOM, 8 IHMepPecax HayioHaabLHoI be3neku,
EKOHOMIYH020 006pobymy, npas i ce0600 ModuHu). 3axucmy npas i ceo600
0C0OU MAKoX CMoCy8anucs makox« 0eski iHwi piweHHs KCY3%,

6) Y cyyacHoMy CBITi iCHYHOTb pi3Hi Npouenypu 6e3nocepenHboro 3a-
XMCTY OCHOBHMX MPAB KOHCTUTYLIAHUMU CyAaMU i iX AOCNIAXKEHHIO Npu-

307 KCY PB 1:497.

308 KCY PB 1:47.

399 PiweHHs y cnpasax rpoMagsaHkuy [13t06u M. (KCY PB 1:58), 33 3BepHEHHSM XuTenis MicTa
XogTi Boau (KCY PB 1:114), npo nnatHi MeamnyHi nocnyru (KCY PB 1:303), npo npago BiNbHO-
ro Bubopy 3axucHuka (KCY PB 2:210), cnpaBa Woao KOHCTUTYLiHOCTI cT. 2483 LMK Ykpainu
(KCY PB 2:388).
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CBSYEHA YMMana topuamnyHa nitepatypa’l. 3okpema, I. LTaitH6eprep Bea-
XKQE, WO IHCTUTYT KOHCTUTYLIMHOT CKapru 3abe3neyye pexxMM NaHyBaHHS
npaBa Ta 3aknafa€ HafinHMI dyHAaMeHT DYHKLIOHYBAHHS Ta 306epexeHHs
[LeMOKPATUYHOT NpaBoBOi Aepkasu3ii,

[ocnigHWKM OCHOBHY yBary NpuAingoTb KpUTepiaMm AoMyCTUMOCTI
KOHCTUTYLLIMHUX CKApr i B LLbOMY KOHTEKCTi 3a3HAYa€TbCs, WO Yy BUNAOKY
3/10BXMBAHHS NPaBOM Ha 0Ccoby Moxe ByTv HaknaaeHo aepxaBHe MuTo. B
YkpaiHi Taka popMa caHKuii nepenbayeHa 4.2 ct.60 3akoHy npo KCV.

B) [OpiBHANBHO-NPABOBMIA aHaNi3 ePEeKTUBHOCTI KOHCTUTYLLIMHOT HOC-
TMUIT y cdepi 3aXnCTy OCHOBHMX MpPaB CBifYMTb, WO ePekTUBHICTb KOHCTH-
TyuiiHoro Cyay YKpaiHu y LbOMY HamnpsIMKy € MOPIiBHSIHO HEBMCOKOH3!Z,
Lle 3ymoBneHo tiMm, wo KCY nuwe onocepenkoBaHO 34IMCHIOE 3aXMUCT
OCHOBHMX NpaB. 3BepHeHHS A0 KCY npuBaTHMX di3MUYHKX Ta HOPUANYHUX
oci6 3 npuBoay odiuiiHoro TnymayeHHs KoHCTUTYLIi i 3aKoHiB YKpaiHu
€ NPUNHATHUMM ON9 PO3rNaay, SKWO BOHO BIAMNOBIAAE HE KpUTEpIaM, aKi
[OCTOBIpHO CBifYaTb MPO MOPYLUEHHS YW YLIEMSIEHHS OCHOBHMX MpaB i
cBoboa,. Taki kputepii 3yMOBEeHI NPAKTUYHOK HEOOXIAHICTIO Ta HASNBHICTIO
HEeOLHO3HAYHOro 3aCTOCYBAHHS MONOXKEHb KOHCTUTYLiT Ta 3aKOHIB YKpaiHu
(ctarTi 93, 94 3akoHy npo KCY).

3p03yMisio, Maki NONOMEHHS 3HAX00IMbCS Yy BHYMPIWHbOMY KOHGAIKMI i3
npupodoro 0CHOBHUX NPas i co600. 32i0HO NpUHLUNY 8epxo8eHCM8a npasa
y IKOCMi 0CHOBHUX NPAg 8U3HAKMbCS PYHOAMEHMAbHI Npasa MoOUHU, SKI
cknadaroms: a) HeobxiOHy 0CHo8Y 07151 HOPMA/IbHOI if ummedisinbHocmi; 6)
3ab6e3neyyrome c80600y 8i1bHO20 PO3BUMKY OOUHU K 0ocobucmocmi; 8)

310 YupkuH B.E. (pes) CpaBHUTENBHOE KOHCTUTYUMOHHOE npaBo. C. 202-209, 312-314; Kox-
CTUTYUMOHHOe npaBocyaue B ctpaHax CHI u bantuu. C. 106-119; Butpyk H.B. KoHCTUTYLLMOH-
Hoe npaBocyaue. C. 178-183,299-310; KpsskkoB B.A., JlazapeB J1.B. KoHCTUTYLMOHHAs 0CTU-
ums B Poccuiickoit Menepaumm. C. 86-88, 283-295; CoBpeMeEHHbIN HEMELKUIM KOHCTUTYLLMO-
HanuaMm. C. 33-34; CoBpeMeHHas 3aluuTa npae yenoseka. M., 1994.

31 ItanHb6eprep X. dneMeHTbl 3anafHOEBPONENCKON KOHCTUTYLMOHHOM topucankumm. Co-
8peMeHHbIl Hemeukuli KoHcmumyyuoHanusm. C. 34.

312 HagiTb Nicns BBEAEHHS KOHCTUTYLLIMHOI CKaprvt nicns HabpaHHSN YMHHOCTI HOBOT peaaKLii
3akoHy npo KCY Big 13.07.2017 p. Hapasi He 3MiHMNO B icTOTHMX pucax niaxig KCY po 3axu-
CTy NpaB NOAMHK, A AisnbHicTb Cyay y 3BiTax aHaNITUUHMX LLEHTPIB BXE XapaKTepu3ytoTb K
HeTolepaHTHE CTaBNEHHS A0 PO3MNsSAY KOHCTUTYLLIMHUX CKapr.
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Marme npsimy 0ito, MobmMo 3acmMocosyrmMscs Ha 0OCHOBI KOHCMUMYUiliHO20
npunucy He 38aXar4u Ha NPO2aaUHU YU HeO0iKU NOMOYHO20 3aKOH00as-
Cmea; 2) € 3a CBO€E NpupodOK “HeeamugHUMU', MOBMo 8MpPYYaHHs y ix
30ilicHeHHs1 3 GOKy 0epxasu NOBUHHO Bymu MIiHIMAbHUM, NPONOPUIGHUM
i nepecnidysamu nezimumHy (mobmo 8U3HAHY CyCNibHUM KOHCEHCYCoM)
memy. AHani3 nidcmas 0415 3acmMocysaHHs npouedypu 3axucmy 0CHOBHUX
npas y KoHcmumyuyiliHiti pucdukyii 0ae 3moey 3pobumu BUCHOBOK, U0
B0HU Micmssme OUCKPUMIHAUIGHI eneMeHmu docmyny npusamHux ocié 0o
KOHCMUMyUitiHoi ocmuuii, 06Mexcyo4u ix npaso Ha npusamHy asmoHO-
Mito ma c8o60dy po3sumky ocobucmocmi. 32adari niocmasu 0515 po3ensidy
cnpasu 8 KoHcmumyuitiHomy Cydi nepedbayaromes mak 38aHy “no3umusHy”
dianbHicmb Oepxasu, mobmo empy4aHHs depwasu y 30iliCHEHHS npas i
€80600 1OUHU, WO Cynepedyams Npupoodi 0CHOBHUX Npas, ceobodi 8ilbHO20
pO3BUMKY iHOUBIOA i cMasume peanizauin 0CHOBHUX Npaeg y 3anexHicMeo
8i0 npasosoi NoMIMUKU, KA NOBUHHA NiONOPSOKOBY8AMUCS NPUHUUNAM
npasa ma cucmemi KOHCMumMyuitiHux yiHHocmed.

OcKineku cucmema 3axucmy OCHO8HUX Npag € iHUUOEHMHOK 3G CBOEH
npupoooto, Wo nepedbayae coyianbHy akmugHicme iHOU8IOa no peanizauii
ma 3axucmy ceoi CybeEKmMuUBHUX npas, mo cucmema npagoso2o 3axucmy,
KG cmasume y e(ekmugHicmes KOHCMuUMmyuitiHo2o 3axucmy npupooHux i
HegIiOWyHy8aHuX npas y 3a1exHicms 8i0 Mipu, cmyneHs akmugHocmi dep-
HasHUX IHCcmumymis y uili cgpepi 0ae 3Moey 3pobumu 8uUCHOBOK, WO Ue
€ 38YXEHHSIM Npasa Ha csobody po3sumky ocobucmocmi y ceHci cm. 23
KoHcmumyuii YkpaiHu. [Hcmumym koHCmumyuiliHoi ckapau makum YyuHom
Moxe 3pobumu cucmemy nogHosaxeHs KoHcmumyuitiHozo Cydy Ykpaiu
KOMNJIeKCHOt, ika byde Hocumu uinicHUll i 3asepweHuli xapakmep.

Came TOMy Mag€ iCTOTHY MepcnekTuBy iAes Npo 3anpoBafXeHHS B
YKpaiHi iHCTUTYTY KOHCTUTYLIMHOI CKapru, WO 3HAYHO NiABULLMTL edek-
TUBHICTb KOHCTUTYLIMHOI toCTULIi B YKpaiHi, AaCTb 3MOry peanisyBaTu CBOi
dyHKuiT KoHctutyuiiium CynoM K rapaHTa KOHCTUTYLiHOro nagy YKpai-
HW.Y UbOMY NnaHi notpebye icToTHMX 3MiH 3akoH npo KCY.

6. Po32nsd cnopis, nos’asanux i3 30ilicHeHHIM subopis, pegpepeHdymy,
npasa HapoOHoi iHiyiamusu. NpeaMeTOM Takoro poay CrnopiB € K NpaBuIo
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nepesipka KOHCTUTYLiMHOCTI BMOOPIB Y KOHCTUTYLIMHI OpraHu Oepxasu,
Hacamnepen npesuaeHTa Ta BMOOpIB y napnameHT. Bubopu Bu3HatOTbCA
HeLINCHUMM N1LLe B TUX BUMAAKAX, AKLLO MOMWUIKKM abo NOpYyLIEHHS Y XOA
BMOOPIB aKTUUYHO BMIMHYAM Ha iX pe3ynbTart.

Y uinomy cneuianbHi NOBHOBAXXEHHS KOHCTUTYLIMHMX CYAiB MO KOHTP-
0/110 3a NpouenypamMu B paMkax besnocepesHboi geMokpatii Habynu no-
WMpeHHs y BinbwocTi KpaiH KonuwHboro CPCP. Buaingiotb po3rnsag Takmx
cnpaB Ha 060B13KOBI Ta hakynbTaTMBHI*L®. O60B'I3KOBO KOHTPOSb BUOOPIB
Ta pedepeHayMy 3LIACHIETBCS HE3aNeXHO Bif, HAsSBHOCTI crnopy, a npwu
(haKynbTaTUBHOMY KOHTPO/i — 33 3BEPHEHHAM YNOBHOBAXEHMX 0OCib.

B YkpaiHi cnpuMHATO HOPMATUBHUIM KOHCTUTYLIMHWIA KOHTPO/Ib 33 Npa-
BOBMMW aKTaMu Npo Npu3HaveHHs BMOOPIB, BCeyKPaiHCbKOro pedepeHay-
My 4u MicueBoro pedepeHayMy B ABTOHOMHIN Pecny6niui Kpum (rnasa 11
3akoHy npo KCY). MpeameTom nepeBipku € akt BepxoBHoi Paam Ykpainu,
Mpe3upeHTa Ykpainu, BepxosHoi Pagu ABToHOMHOI Pecnybniku Kpum. Ta-
KM HOPMATWMBHUIA KOHTPOb He Nepenbayae nepesipky pe3ynsraTiB BUOO-
piB, pedepenaymy. lNpeametom posrnsagy KCY € BupilleHHS nuTaHHS poaep-
YXaHH$S MEX MOBHOBAXEHb OPraHOM BNaAu NPU3HAYEHO Takoro poay npote-
Lypv, DOAEPXKAHHS NpoLefypy BMHECEHHS NPaBOBOMO akTy, BiANOBiAHICTb
ix KoHctutyuii Ykpainu. MNpw 3airicHeHHi Takoro noBHoBaxeHHs KCY MoxHa
BUAINUTU KOHCTUTYLIMHWI KOHTPOb 32 MPaBOBKMMM aKTaMM Npo NpU3HaYeH-
HA: a) BUOOPIB rMaBu AepaBu, NapaaMeHTy, MicLeBux Bubopis; 6) pede-
peHayMy BCeYKPaiHCbKOro yu Micuesoro B ABTOHOMHIN Pecny6niui Kpum;
B) pedepeHayMy 3a HApOAHOH iHiLiaTMBOW. OCOBNMBICTIO Takoi NpoLesypwu
€ Te, WO YNOBHOBAXeHi 0cobM MatoTb NpaBo 3BepHyTUca o KCY npo Bupi-
LUEHHS KOHCTUTYLIMHOCTI TakMX MPaBOBMX aKTiB HA NPOTA3i OAHOro Micaus
Bif, iX 0iLLiMHOro OronoLWeHHs, AaTW NPU3HAYEHHS, BiAMiHM ab0 BiACTPOUKM.
Mpu po3rnsaai Takmux cnpas KCY noknukaHui 3abe3neunTty 3axXucT 3acag, ae-
MOKPaTMUYHOrO Nafy, HACTYMHICTb IHCTUTYTIB Ny6niYHOI BNaau.

besnocepedHbo KoHcmumyuitiHul Cyd YkpaiHu maky ¢opmy Hopma-
MuBHO20 KOHMPOJIK0 3acmocyeas Npu npusHayexHi pesudeHmom Ykpai-

313 KoHCTUTYUMOHHOE npaBocyaue B cTpaHax CHI v bantuu. C. 124.
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HU pegepeHdyMy 3a HaPOOHOI iHiyiamugor 32i0Ho Yka3y 6id 15.01.2000
p. N2 65/2000. KCY 3imkHysca 8 daHOMy 8unadky i3 npagosor Hesu3Haye-
Hicmio, 0CKiNbKu 6e3nocepedHbo y 3akoHi YkpaiHu gid 03.07.91 p. N° 1286-
12 npo sceykpaiHcokuli ma micuesi pegpepeHdymu*t* He 6yno epeeynbosa-
HO peanizayii npasa HapooOHoI iHiyiamusu w000 8HeceHHs 3MiH 00 KoH-
cmumyuii Ykpainu y koHmekcmi nonoxeHs po30iny X1l OcHosHoeo 3ako-
Hy. KCY cmas Ha no3uuito 2apaHmysaHHs makoi ¢opmu b6e3nocepedHboi
0eMoKpamii, 8Ka3aswiu Ha MOXIUBICMb NPoBeOeHHs Makoi npouedypu y
8i0nogioHocmi Ao YuHH020 3aKkoHodascmea YkpaiHu. OOHO4YAacHO y 8UCHO8-
Ky 6y/10 nidkpecseHo nNpo Moxuugicme HApoOdy YKpaiHu euzHadamu ma
3MiH8amu KoHcmumyuiliHuli 1ad Yyepe3 noeOHaHHS 3acobis besnoceped-
HbOI ma npedcmasHuLubKoi demokpamii. [lpu HAOX0dmeHHI HapoOHOI iHIY-
amusu 00 KOMnemeHmMHUX opaaHie nybnidHoi enadu lpe3udeHm Ykpainu,
LlenmpaneHa subopya Komicis 80100i€ npagom po3cydy 8U3HAYAMU KOH-
cmumyuiliHicms NUMaHs, Wo 8UHOCAMbCS, | 3060853aHi 30ilicHUMU maky
nonepedHio nepesipky. [pu eHeceHHi 3mMiH do KoHcmumyuii YkpaiHu ecma-
HosJleHo cnignidnopsdkosaHicme 0ili 2/1a8u depxasu, HapoOHUX denyma-
mis, napaameHmy 8 uinomy, mobmo ix 36anaHco8aHicmMs ma 83aeMo0iro,
3 Memoto peanizauii eoni Hapody Sk EOUHO020 HOCis cygepeHHoI 8naou?,

PiwerHa KoHnctutyuinHoro Cyay 3 nUTaHb 34iMCHEHHS pedepeHayMmy,
BMBOpiB MatoTb npetoamuiriHe 3HauveHHs. Ockinbkn Cyp, 34iMCHIOE nepesip-
Ky KOHCTUTYLLIMHOCTI aKTiB Bubopyoro, pepepeHaapHOro 3akoHoAaBCTBa Ta
AKTiB NPO NPU3HAYeHHs umMx npouenyp, piwweHHs KCY 3 uiei kateropii cnpas
3B913y10Tb BepxoBHY Paay YkpaiHu, a Takox 3MiCT 3aKOHIB YKpaiHu y L cdhe-
pi; nofibHMM unHoM piweHHa KCY 3B93yt0Tb AisgnbHicTb LleHTpanbHoi Bu-
60pyO0i KOMICii Ta HUXYECTOSUMX BUDOPUMX OPraHiB i MaKTb NPAMY Aito.

7. Konmponb 3a nopywernHam KoHcmumyuii YkpaiHu nocadosumu oco-
6amu. Po3rnsp, cnpaB nNpo KOHCTUTYLIMHO-NPaBOBY BiAMNOBiAANbHICTb MO-
CafoBUX OCIO € TpaAMLUiMHMM MOBHOBAXEHHAM OPraHiB KOHCTUTYLiMHOT
tocTuuii. 3rigHo u. 2 ct. 151 KoHctutyuii Ta n. 3 c1. 13 3akoHy npo KCY Ha

14 BBPY. 1991. N2 33. Cr. 443.
15 KCY PB 2:37.
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KoHctuTyuiiiuin Cyn noknageHo 060B30K Mo po3rnsay Cnpas Woao Ao-
[epXXaHHS KOHCTUTYLIMHOT Nnpouenypu po3CnifyBaHHS i po3rnsay cnpasu
npo ycyHeHHs [Mpe3naeHTa YkpaiHu 3 nocTa B NOPSAKY iIMAiYMEHTY.

3akoH npo KCY 8i0 3 uepsHs 1992 poky makox Hadinse KCY nosHosa-
HEHHAMU No po32150y cnpas y nopsioky iMniymeHmy w000 [lpeMep-MiHi-
cmpa ma iHwux 4ynerie ypaody, lonosu BepxosHozo cydy, lonosu Buujo2o
apbimpaxHozo cydy, [eHepansHo20 NPoKypopa Ykpaivu, dunaomMamuyHux
ma iHwux npedcmasHuKie Ykpainu.

3BY)XEHHS NpegMeTHOI cdepu 34iMCHEHHS Lboro noBHOBaXKeHHs KCY
HaneBHO ByN0 BUKIMKAHO MipKyBaHHIMMW HEAOLINbHOCTI BTATHEHHS LbOTO
OpraHy y noniTMYHy AiaNbHICTb. XO4a Takuii NpeaMeT BifaHHS CTOCYETbCA
KOHCTUTYLiIMHOI BiANOBIAANBHOCTI BULLMX NOCAAO0BLIB i CKOpille Hecnpui-
HATTS TakMX MOBHOBAXKEHb KOHCTUTYLiMHOI tocTMLii 6yno nposBoM AoMi-
HYy4Ol Ha TOM 4ac NOCTPAASHCLKOI AOKTPMHM MpaBsa. BitumMsHaHa monens
KOHCTUTYLLIMHOI HOCTULLIT HE ClpuiHANa NOBHOBaXeHHS KOHCTUTYUiMHOrO
Cyny [aBaTu OLiHKY GaKTUYHMM 0OCTaBMHAM CNpaBu, SKi NexaTb B OCHO-
Bi po3rnagy cnpas Cyaamu 3aranbHoi topucaukuii. KoHctutyuiinuin Cyn
BMPIWYE NUTAHHA NPO AOTPMUMAHHA MpoLuenypu po3rnagy crpasu y no-
paaky iMniumeHTy. To6TO OpraH KOHCTUTYLIMHOT FOCTULT AAE€ OLHKY LLOAO
3abe3neyeHHs HaneXHoi NPaBoOBOi MpoLeaypu, TUM i 0OMEXYETbCS MOoro
FOPUCAMKLIMHA AiaNbHICTb. Y pa3i 4OCTPOKOBO NPUNUHEHHS NOBHOBAXEHb
BepxoBHoi Pann ABToHOMHOI Pecny6nikn Kpum HeobxigHMM € BUCHOBOK
KCY npo nopyLeHHs uum opraHom Braam KoHCTUTYLi Ta 3aKOHIB YKpaiHu.

BaxxnBMM MOMEHTOM Yy peanisaLlii BnagHWX NOBHOBAXEHb OpraHy KOH-
CTUTYLLIMHOT tocTULiT BBaYaeTbcst NnpaBo Cyay BU3HAYaTM MOPSAOK Ta CTPOKM
BMKOHAHH$ MOrO pilleHb, WO HaNexuTb A0 horo poscyay (cT. 70 3akoHy npo
KCY). I3 3pocTaHHAM aBTOPUTETY Ta MOCWUIEHHSIM POJi Y MEXaHi3Mi Noainy
nepxasHoi Bnagn KoHctutyuiiinid Cyn YkpaiHu 3moxe 6inbll iHTEHCUMBHO
BMKOPUCTOBYBATU TaKe MpPaBo, WO NiABULLUTE eDeKTUBHICTb KOHCTUTYLIMHO-
ro NpaBoOCyAAs Ta AoAePXKaHHS piweHb KoHcTuTyuinHoro Cyay.



Pozain Il

MPOLECYANbHI ®OPMU | METOAU TAPAHTYBAHHA
KOHCTUTYLIWHOIO NALY Y RIANbHOCTI
KOHCTUTYLIKHOIO CYAY YKPATHU

3.1. MpuHUMNYU IOPUANYHUX NpoLeayp Y rapaHTyBaHHi
KOHCTUTYLLiIHOTO Naay

3abe3neyeHHsa KOHCTUTYLIAHOrO naay, cMcteMa BignoBiAHUX OpU-
AVYHUX Npouenyp BM3HAYAETbCS OpraHisauicto nybniyHoi Bnagm Ta 3a-
ralbHUM CTaHOM PO3BUTKY KOHCTUTYLIiIMHOI Aepxasu. FOpuaunyHi npoue-
Lypy rapaHTYBaHHA KOHCTUTYLIIMHOrO Nagy NposBASOTLCS Y PO3BUTKOBI
KOHCTUTYLIMHO-NpOLLeCyanbHOro npaea YKpaiHW. 3aBaaHHAM nybniu-
HO-MPaBOBMX rany3emn € NOMITUYHE PEryntoBaHHA y chepi KONEKTUBHUX
iHTepeciB yCbOro CycninbCTBa, aKe nongrae y 3abesneyeHHi AepXXaBHOro
OyniBHMUTBA Ta OpraHi3auii BiAHOCMH MiX LepXaBot Ta ii rpoMaasaHa-
MW, BUSIBNEHHI Ta 3aXMCTOBi MpaB Ta iHTEpeCiB AepXaBu Ta MPUBATHUX
0Cib y LUMPOKOMY pO3yMiHHiI (cycninbHoro 6nara)te. Tomy opuAnYHI Npo-
Leaypu no 3abesnevyeHH0 OCHOBHUX LiHHOCTEN, B LLEHTPI SIKUX NEXWUTb
NoNITUYHA Ta COLianbHa iHTerpauis CycninbCTBa i AepXKaBK, 3 MeTOK 3a-
6e3nedveHHs cycninbHoro 6nara, 06yMoOBNOKOTL NEBHY HEBM3HAYEHICTb
OO0 PO3YMiHHA NPUPOAM KOHCTUTYLIMHO-NpoLLecyanbHOro npasa. Ls

316 CTpyKTypa NpaBOBOW CUCTEMBI: TOCYAAPCTBEHHOE MPaBo M YacTHoe npaso. Cepus POC-U-
YM. N2 24. MockBa, 1994. C.15-16.
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npobnema TiCHO MOBA3aHa i3 3MiCTOM KOHCTUTYLiMHO-NpOLECyanbHUX
BiIHOCMH, @ TaKOX i3 PO3YMIHHAM MOHATbL “lOpuAMYHA npoueaypa” Ta
“lopuanyHuit npouec”.

He npeTeHaytouM Ha NOBHOTY OXOM/EHHS AaHOi Npobnemu Ta ii Bce-
6iYHOro BM3HAYEHHSA 3 OrNAAY Ha OOMEXEHICTb 06EMY AAHOr0 AOC/iAKEH-
H$l, € NiACTaBM BBAXaTH, LLO BOHA MOXe OYyTU BMPpiLlLeHa HACTYMHWM YMHOM.
3ripHo KoHcTuTyuii 3micT opranisadii nybniuHoi Bnaau B YkpaiHi BU3Hava-
€TbCS 060B'A3KOM epxaBu 3abe3neynT OCHOBHI NpaBa y 3aKOHOLABCTBI,
odiuiiHOMYy NONITUYHOMY KypCi ypaay Ta AiSNbHOCTI aaMiHicTpauii, a Ta-
KOX MpW 34iMCHeHHI npaBocynas (cT.3). disnbHicTb opranis nybnivHoi Bna-
[M Ta ix nocagoBmx ocib NoBMHHA BiAMOBIAATM KOMMeETeHLiT Ta cnocobam
ii peanisauii, BU3HaYeHMM Y 3aKOHI. TOMY BiNbHICTb IHCTUTYTIB AepXKaBHOI
BIAAM Ta NPUBATHMX OCi6 Y MEXAHI3Mi KOHCTUTYLiHOI AepXKaBu BU3HaYa-
€TbCS CaMe 1pUANYHOK HOPMOL.

fOpuanyHa dopma AiSNbHOCTI YY4AaCHWUKIB KOHCTUTYLLIMHO-NPaBOBUX
BiAHOCMH 0OYMOBNEHA BiAHOCMHAMM AeMOKpaTii, iKi 3aiMatoTb cepes HUX
LeHTpanbHe MicueY. [Hwi ix nposBu € NiANopsaKOBaHi cdhepi 3aiACHEHHS
Bnaau HapoaoM Ykpainu. ToMy MaTtepianbHUI 3MiCT KOHCTUTYLIMHO-Npa-
BOBWX BiAHOCKH 3 TOYKM 30pY iX NEFITUMHOCTI peani3yeTbCsa came y npote-
CyanbHin GopMi, gka L03BONSE OOEKTUBHO 336€3NeUnTH PEXUM KOHCTUTY-
LiMHOI 3aKoHHOCTI (CT. 8, 19).

MpouecyanbHa dopMa LiSNbHOCTI YCiX OpraHiB AepXXaBHOI BNagmM Ha-
camnepes BTIMETbCA HA PIiBHI 34IMCHEHHS OEMOKPATUUHUX MPUHLMNIB
ynpaBniHHS cycninbcTBOM. Hacamnepep npouecyanbHa Gopma € OHIER i3
IOPUAMYHMX rapaHTii 3abe3neyeHHss OCHOBHMX NpaB i cBo6oa. ToMy BULL
OpraHu aepykaBHOi Bnaau, ki 3rigHo KOHCTUTYLIi BONOAIOTL PiBHUM CTaTy-
COM, 336€e3MneYyTb PEXMUM KOHCTUTYLIMHOT 3aKOHHOCTI 3riAHO HaZiNeHnx
NMOBHOBAXEHb, 32 AOMNOMOrOK MEeBHOro MOPAAKY Ta Y CMOCiB, BUSHAYEHUX
KoHctuTyui€ro i 3akoHamu Ykpainu. CneundiyHe micue cepea HUX NOCIiAAE
KoHcTutyuiriHmin Cyn YkpaiHu, SKuii NOKIMKaHWi 3abe3neymT BepXxoBeH-
ctBo KoHctuTywii Ha Bcilt Teputopii YkpaiHu. Came 3 ui€i nigctaBu Heob-
XiAHO BMAINATM 3aranbHi NPUHLMMM rapaHTyBaHHA KOHCTUTYLIMHOIO nagy

317 B.®. Moropinko (pea) KoHctuTyuiiHe npaBo Ykpaiuu. 2-re Bua. Kuis, 2000.
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Ykpainun3'® Ta cneuianbHi NpUHLMNK, SKi BNACTUBI AN IOPUCAMKLIT OpraHy
KOHCTUTYLiIMHOI OCTULI.

BuaineHHs Taknux NpUHUMNIB 3aN1€XNTb Bif, PO3YMiHHS 3MiCTY KOHCTU-
TyUiMHO-NpoLecyanbHoro npasa. 1o cyTi 4OCKMTb CKNAAHO YSBUTU Y Cydac-
HMX YMOBAX MOro 3MICT TiNIbKM 3 TOYKM 30pY 3AIMCHEHHS KOHCTUTYLLIMHOI
tOpUCAMKLII.

Lnpokuit cnekTp 3aBAaHb KOHCTUTYLIMHOI opUcamnkLii no 3abesne-
yeHHI0 BepxoBeHCTBa KoHcTuTyuii nepenbavae akTuBHe 3anydeHHs KoH-
ctutyuiinoro Cyay y peanisauito NpuHUMNY AEMOKPATUYHOT NPaBOBOI Aep-
aBu. ToMy 3abe3neyeHHs piBHOBAru Bnag Ta NPUAHATTS PilleHb i BUHE-
ceHHs BUCHOBKIB KCY 3 nuTaHb TiyMayeHHs KOHCTUTYLIT | 3aKOHIB YKpaiHu
3abe3neyvye AMHaMIiKy KOHCTUTYLLIMHO-NPaBOBMX BiIHOCKH, @ 3 TOUKM 30pY
[AMXOTOMIi MpaBa Taka AiNbHICTb 3AIMCHIOETHCS BUKIKOYHO Y NpoLecyanb-
Hin dopmi.

Y KOHCTUTYLIMHOMY MpaBi MOro npouecyanbHUi enemMeHT TpaauLinHo
OTOTOXHIOETHCS i3 KOHCTUTYLIMHUM CYAOYMHCTBOM. 30KPEMA, 3 L€l TOUKM
30pYy PO3MALAETLCS KOHCTUTYLIMHUIA NpoLec y HaBYanbHUX MOCIOHMKaX
M. Bitpyka®¥, B. KpsixxkoBa Ta Jl. JlazapeBa®®. Y BiTUM3HSHIN tOpUAMYHIN
niTepatypi MOXHa BUAIAMTU JocnimkeHHs cypai KoHctutyuiHoro Cyay
M. MapTtuHeHka®?, cypai KCY B. CkoMmopoxu Ta |. MweHnyHoro*??, cyoai KCY
B. Wanosana®®. Y 3apybixHiit topuanyHii nitepaTypi 3ycTpivaeTbes niaxin
[0 PO3YMIiHHSI KOHCTUTYLIMHOIO Mpouecy, ske nepexpeLtyetbes Ta (abo)
BXOAMTb Y TaK 3BaHe ‘cyfose npaso”. Tak, KONULWHIK cynas MenepanbHoro
KOHCTUTYLiMHOro cyay ®PH I KnsitH 3a3Havag, Wwo AeMoKpaTUYHa NpaBoBa

18 3aranbHi NPUHLMNK rapaHTyBaHHS KOHCTUTYLIMHOTO nagy YKpaiHu po3rnsHyTo y po3aini
I.1 naHoro AOCNIAXKEHHS | CUCTEMHO BNAMBAKOTb HA MPUHLMMM KOHCTUTYLLIHOTO CyA0YMHCTBA
Ta 06YMOBNIOKOTb iX 3MiCT.

319 Butpyk H.B. KoHcTutyumoHHoe npaBocyame. Mockea: OHUTH, 1998.

320 KpskkoB B.A., Jlazapes J1.B. KoHcTUTyuMOHHas toctuums B Poccuiickoit Denepaumu. Mo-
ckBa: BEK, 1998.

321 MapTuHeHko M. KoHcTuTyuiiHuii Cyn YKpaiHW: NOBHOBAXeEHHS Yy KOHTEKCTi ABOPIYHOIO
nocsiny (kBiteHb 1997 - kBiTeHb 1999 poky). BKCY. 1999. N2 4. C. 46-62.

322 CkoMopoxa B., MweHnuHuit |. KOHCTUTYLIHUIA KOHTPONb: NUTaHHSA PO3rAsAy Chpas, Xa-
pakTepy Ta 3MmicTy piweHb KoHctuTyuiiHoro Cyay YkpaiHu. BKCY.1999.N2 1. C. 51-63.

% Llanoan B.Mpo6aeMu po3BUTKY KOHCTUTYLLIAHOI OpUCAMKLIT B YkpaiHi. BKCY. 1998.N2 2.
C.45-53.
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LIEPKaBa € “CyL0BOI", TOBTO TaKOH, LLO PEryNio€ NOBEeAIHKY 3a 40MOMOro
npaBa yepes HesanexHi cyamn®?. IHwi cypni ®KC Himeuyunnu (E. beHpa Ta
K. lMyne) BBaXatoTb, WO KOHCTUTYLIiAHE npouecyasbHe NpaBo 6iNnbluo
MipO MOB%I3aHO i3 3A4iNCHEHHSAM KOHCTUTYLIMHOMO CyA0YMHCTBA. 3 LbOro
X NPUBOAY We Y PaAsHCbKIM PUAMYHIA Hayui Byna BUCNOBNEHa OyMKa,
Lo npouecyasnbHe NpaBo ‘€ HeobXiAHO CKNaA0BO CYA0BOro npasa”?.

SK CBIAUUTb aHaNIi3 NPaKTUKK DYHKLLIOHYBAHHS BITYM3HSHOrO Ta 3apy-
BKHUX KOHCTUTYLIMHWUX CYLiB, Taka HEOAHO3HAYHICTb HacaMnepes, nos's-
3aHa i3 NpUPOLOID iHTepnpeTaLii KOHCTUTYLIT Ta BiANOBIAHMMYM BaXensiMu
BMN/MBY Ha KOHCTUTYLiHWIA NpoLec 3 6OKY KOHCTUTYLIMHUX CyiB.

HOpuanyHMin Npouec TPaAMLLIIMHO MOB'A3YETLCS i3 NO3UTUBHO BU3HA-
YeHMMM NiACcTaBaMuM Ta 3aC06aMM BUPILLEHHS IOPUAMYHMX CMNPaB, @ TaKOX
BMHECEHHS Ha OCHOBI BM3HAYEHOI NpoLefypu akTiB 3aCTOCYBaHHSA Mpasa.
HanesHo, Wwo came 3 uiei npuunHm npodecop B.lLlanosan BBaxae 3a oc-
HOBY peanizauii KOHCTUTYLiT KOHCTUTYLIIHE HOPMOTBOPEHHS Ta KOHCTU-
TyLiiHe HOPMO03aCTOCYBaHHA®%, TOMY KOHCTUTYLIMHUI NpoLec CKAaaHo
YSIBUTU TiNIbKK SIK OPUCAUKLIAHWIA npoLiec.

Ha Hawy fymky, 6inbll ONTUManbHUM € aHani3 KOHCTUTYLIMHOro npo-
Lecy Yepes po3KpUTTA KOPUAMYHOT GOPMU Ta MPOLECYANbHOMO pexunmy. Ha
Lin niacrasi npeaMeToM AOCNIAXKEHHS KOHCTUTYLIMHO-NPOLLEeCyanbHOro
npaBa € npobnemu: a) npouecyanbHUX NpaB Ta 060B3KIB iX y4aCHMKIB Yy
cdhepi BUSBNEHHS, BTIIEHHS Ta 3aXMUCTY LiiHHOCTEW, LLLO NiANAraoTb 3aXMCTO-
Bi KoHctutyuieto; 6) nopsaok BUpILLEeHHS BiANOBIAHMX CMPaB 33 NEBHO
npoueaypoto; B) NOCNIAOBHICTb NEBHUX Ai1 YTOBHOBAXEHWUX CYOEKTIB; )
3acobu IpUANYHOI TEXHIKK, 30KpeMa iHTepnpeTaLlis KOHCTUTYLI; 4) 3aco-
61 Ta GopMM 3aKpinaeHHs pe3ynbTaTiB po3rngay CNpas Ta ix peanizauito.

BignosigHo, koHcmumyuyiiiHe npouecyaibHe Npaso MOXHa po3rnana-
M K 8pe2y/Ib0BAHY NPOUECYanbHUMU HOPMAMU KOMNJEKCHY cucmemy op-
20HIYHO 830EMONOBH3AHUX NOCAI008HUX 0ill YNOBHOBAMEHUX CYOEKMI8 Nno

324 XaHc X. KnsitH. FOprcamKums KOHCTUTYLMOHHOTO CyAa M CTPYKTypa KOHCTUTYUmMKU. OT npaso-
BOrO rOCYAAPCTBA K KOHCTUTYLIMOHHOMY rocyaapctay. Focydapcmeo u npago. 1999.N2 8.C. 111.
325 MonaHckuit LN, v op. Mpobnemsl cynosoro npasa. Mockea: Hayka, 1983. C. 19.

326 |llanoBan B. CraHOBNEHHS KOHCTUTYLiOHANi3My B YKpaiHi: npobnemu Teopii. Mpaso Ykpai-
HM. 1998.N2 5.C. 27-28.
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BUPIWEHHIO NUMAHL NPAsA 3 Npueoldy 3aKPINAEHHS COUianbHUX UiHHOoCcmel
abo 3abe3neyeHHs ix YuHHocmi 32i0Ho KoHcmumyuii, ki 30ilicHimecs y
npagositi opmi. Taka LisNbHICTb CyNPOBOAXYETLCA ONepaLisiMmn 3 HopMa-
MW MpaBa Ta 3abe3neyvyeTbCs BiAMOBIAHWMU IHCTPYMEHTaMU HOPUAUYHOI
TEXHIKM, WO XapaKTepu3ye 0COBMMBOCTI HaLiOHaNbHOI NPaBOBOI CMCTEMU
Ta BIAMNOBIAHWUIA CTaH PO3BUTKY IOPUCNPYAEHLT.

Linuin psp [OCNIAHMKIB PO3MEXOBYHOTb MUTAHHS NPOLEfypHUX Ta
npoLecyanbHUX BiZHOCKH. 1. [nyweHKo po3rnaaae npoueaypHi BiAHOCUHM
SK nepenyMoBY BUHMKHEHHS MaTepianbHUX BiAHOCKH, @ NpoLecyanbHi -y
3B'93KY i3 pO3MSA40M CNopiB, WO BUHUKAKOTb MiX y4acHUMKaMu MaTepianb-
HUX BiAHOCUH3Y,

Takoxw y KoHmekcmi OO0C/IOHEHHS NUMAHHS HPUOUYHOI 0isabHOCMI
8KA3YEMbCA HA WMyYHU Xapakmep KOHCMPYKUii wpuduyHo2o npouecy,
OCKifIbKU NO Cymi maka € “MamepianeHUM npouecom, wo 8osodie Ha gio-
MiHy 8i0 ycix MamepiansHUX npoyecie 0cobnusuM eHympiwHiM onocepeo-
KyB8aHHAM y 8un1si0i ideasnbHo20’, mobmo 8 Hili nepesaxae MamepiansHuLll
KOMNnoHeHm?>?,

Y npasosux sidHocuHax maka Ois/bHicmb cybekmig npasa Habysae
GopMU PUOUYHO20 NPOUECY, OCKINIbKU Npagosi pilleHHs BUHOCAMbLCS HA
0CHO8I 30KOHY ma 32i0HO NPagosux IHCMpyMeHmie (mobmo mae micye
380pomHe f8uwe). TakumM YUHOM, NOHAMMS KPUOUYHOI NPoUEdypU By -
ye 8i0 NOHSIMMS PUOUYHO20 NPOUecy i nepuie HOCUMb po008y 03HAKY
0pyeoeo. | 3Ha4YHa posb y LPUOUYHOMY NPOUECI HANEKUMb 102IYHUM KOH-
CMpyKYisiM 3 HOpMAMU npasa, onepayisiM 3 HUMU, 3acobam puoUYHOI
mexHiku, mobmo Uiskom ideansHUM S8ULLam. 3akpinaeHHs npasa i 0600
y 3akoHodascmei (MamepiansHUll acnekm) Ha 0CHO8i OUCNO3UMUBHOCMI
006yMOBJII0E NOpyWEeHHS NesHoi PUOUYHOI npouedypu YNoBHOBAXEHOK
ocobor (npouecyansHuli acnekm).

327 TnyweHko MM.MN. CoumanbHo-NpaBoBas 3almTa KOHCTUTYLMOHHBIX NPaB M CBOGOA rpaxaaH
(teopus u npaktuka). CaHkT-lNetepbypr, 1998. C.75.

28 Kaprawos B.H. [oHaTve v CTPpYKTypa topuanyeckoi aestensHoctv. B: KOpuduyeckas des-
menbHOCMb: CYyWHOCM®b, cmpykmypa, sudsi: C6. Hayu. TpyaoB. pocnasnb, 1989. C.14.
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t0. MenbHukoB Ta F0. PyaokiH po3rnsaatotb npouecyanbHi HOPMU B SKO-
CTi 3acoby Ta rapaHTii peanisauii MaTepiasbHO-NPaBOBKUX HOPM, TOBTO Npo-
LlecyanbHi BiAHOCKMHM CYyNpOBOAXKYHOTb MaTepPiaNbHO-NPaBOBI BiAHOCUMHM3Z.

Y KonekTuBHin MoHorpaoii “Teopis topuanyHoro npouecy” nigkpec-
NIOETbCA BaX/IMBICTb NpaBoOBMX (POPM [LiSNbHOCTIi — NPaBOTBOPYOCTI Ta
NpaB03acTOCYBaHHSA, SKi [alOTb XapaKTepUCTUKY HPUOMYHOMY MpoLecy
SK couianbHoro deHoMeHy**, Y MoHorpadii 6yn10 06rpyHTOBAHO reHeTuy-
Hi BUTOKM HOPMAMYHOrO MpOLECy i3 ABMLA HACTYMHMUTBA Yy npasi®s!, wo
BMKJIMKAE CKNAAHY MOro BHYTPILWHIO KOHCTPYKLitO, IKa BUCTYMNA€E SK Npo-
uecyanbHa GopMa, NpoLecyanbHUii pexkmm, Wo 3abesneyeHi BiANoBigHUM
NPaBOBUM IHCTPYMEHTapieEM.

B. Moropinko Ta A. 3a€Lb TaKOX BKa3ykTb K HA CYTTEBUM eNeMeHT
KOHCTWUTYLiMHOrO nopsaky 3abesneveHicTb CyGEKTIB KOHCTUTYLIMHO-Npa-
BOBMX BiHOCMH MpouecyanbHUMKU 3acobamu Brnamey>*2 Mo cyTi nosuuis
3raflaHMX BYEHMX TaKOX OMOCEePeaKOBAHO TSXIE A0 KOHLEeNLii opuaNYHO-
ro Npouecy y LWMPOKOMY PO3YMiHHiI.

B oCHOBI tOpuaMYHMX Mpoueayp NexuTb npouecyansHa dopma Ta
NOCNiAOBHICTb NEBHUX AW, SKi 34IMCHIOTLCS 33 AOMOMOrOK MPaBOBOro
iHCTpPYMeHTapito (pUAMYHOT TEXHIKK, NPaBOBOI Noriku). KOpuanyHa TexHi-
Ka BUCTYMAE 5K CYKYMHICTb MEBHMX METOLIB, 338 AOMOMOIOK SKMX Lini, Lo
nepecnigytTbcs Ny6niyHO-BNaLHMMMK CTPYKTYpaMu Ta CTPYKTypaMmu rpo-
Ma[sHCbKOrO CyCMinbCTBa, YKNAAAKTLCSA Y PYC/I0O NPaBOBUX HOPM i Aocs-
ratTbCs LUASIXOM LIEBOTO iX BUKOHAHHA*3, TOBTO BOHWM BUKOPUCTOBYIOTLCS
[N CTBOPEHHS Ta 3aCTOCYBAHHA HOPM NpaBga. | Taki 34iMCHI0TbCS Be3y-
MOBHO Y npoLiecyanbHin hopmi.

3riAHO [03BINIBHOrO KOHCTUTYLIMHOrO npuHumny (ct. 19), npuHumnis
BEPXOBEHCTBA NpaBa, AMCMO3UTUBHOCTI, 3BI3aHOCTI AepPXKaBMU OCHOBHWUMMU

329 MenbHukoB H0.M., Pyokun H0.[. O npoueccyansHOM B OPUAKMYECKON AeSTENbHOCTH. Opu-
oudeckas 0essmenbHOCMb. CyWHOCMb, cmpykmypa, 8udsl. C. 67-68.

330 B.M.lTopweHes (pes.) Teopus topuanyeckoro npouecca. Xapbkos, 1985. C. 7.

331 Tam camo. C.14-15, 71 Ta HacT.

332 3aeub A.lpaBoBa AepykaBa B KOHTEKCTi yKpaiHCbkoro aoceiay. K.: MapnamMeHTcbke BUAaB-
HMUTBO, 1999.C. 102-104,111-113.

335 HOpuandeckue npouenypbl Bo dpaHuysckoM npase. Cepusa POC YUM Mocksa, 1994.
Ne 29.C.6.
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npaBamu i cBoboAamMu BM3HAYaAKOTb NPOLECyasbHi MPUMUCKU Y KOHCTUTY-
LiMHIN AepXaBi, Ha SKiM nexuTb 0608930k 3abe3neuntn edekTUBHI 3aco-
61 NPaBOBOro 3aXWCTy NPaB NPMBATHMX OCiB. IX 03HAKOI € Te, WO BOHK
3MiMCHIOIOTBCS Y MpoLiecyanbHii dopMi. [Mo-neplue, HagineHHs nydnivHMX
OpraHiB BNaAHMMUN NOBHOBAXEHHAMM HAKNAAAE HA HMX 06OB'A30K MO 3a-
H6e3neyeHH0 NpaBoBMX 3acobiB 3axucty. [o-apyre, NpMBaTHi 0CcoObMU BO-
NofitoTb CyOEKTUBHMM NYBONiYHUM NMPABOM Ha 3AiMCHEHHS Al N0 3aXUCTy
CBOiX MpaB. TaKUM YMHOM, NepLie “BM3HAYAETLCS Ta rAPaHTYETbCS MOAi-
TMYHOIO BNAfOI0 Y CYCMiNbCTBI”, @ Apyre — “NPOCTUiA enemMeHT pUANYHOI
TEXHiKM "33,

Lle aae niacraBu CTBEpOXYBaTH, WO KOHCTUTYLLIMHE CYAOYMHCTBO, siKe
HabyBa€ 3MiCTy KOHCTUTYLIMHOT OCTULLIT Yepe3 CBOK OpraHisauiinHo-npa-
BOBY (POpMY, Ta MOro 3acobuM € OCTaHHIM eTanoMm 3ab6e3neyeHHs OCHOBHUX
npaB i cBO6OS i TaKi 3aCTOCOBYHOTLCA Yy TOMY BUNAAKY, KOMM iHLWI npouecy-
anbHi 3acobu X rapaHTyBaHHSA BXe BuuyepnaHi (MpuHUMn cybcumiapHocTi).
Lle HancknagHiWwmMin npouecyanbHU iHCTPYMEHT B YMOBAx MpaBoOBOi Ae-
MOKPaTUUHOI AepXaBu, Moro PyHKLiOHYBaHHS NOB'A3aHO i3 3HAYHWUMK 3a-
TpaTaMu CyCninbCTBa, ane npu AisNbHOCTI aBTOPUTETHOIO OpPraHy KOHCTU-
TYLIMHOI toCTULIT 3a6e3nedyeTbCs KOHCTUTYLIMHWIA NOPALOK, @ HOPMATUBHI
MOMOXEHHS KOHCTUTYLIT OTPMMYIOTb HanexHy iHTepnpeTauito. Lle cnpuse
NiABULLEHHIO aBTOPUTETY KOHCTUTYLT | 3a6e3neyye npaBosi GopMu Lisnb-
HOCTi CyO'EeKTIB KOHCTUTYLLIMHO-NPAaBOBUX BiLHOCKH.

Y UinomMy KOHCTUTYLIMHMI npolec 06yMOBAEHMI HacaMnepes, no3u-
TUBHOIO LiSNIbHICTIO YCiX YH4aCHUKIB KOHCTUTYLLIMHO-NPOLLEeCyanbHUX BiAHO-
cuH. Mo cyTi MoBa iAae Npo 060BY30K AEpPXKaBM 3aXMLLATU LLIHHOCTI, BU-
3HaueHi KOHCTUTYLEN, Ta CyOEKTMBHUM NPaBOM OCib Ha 3aXMUCT, NPaBOBI
3aC00M 9KOro MOBWMHHI ByTW BperynboBaHi 3aKOHO4ABCTBOM. [puMHLMNK
IOPUAMYHMX MpOLEyp rapaHTyBaHHS KOHCTUTYUiHOro nagy KoHcruTy-
uiiHoro Cyay YKpaiHM BM3HAYalOTbCS 3aranbHUMM NPUHLMMAAMM, @ TaKOX
6e3nocepeaHbO NPUHLMNAMKU KOHCTUTYLLIMHOIO NMpaBOCYAAs, BUSHAYEHUX
KoHcTuTyuieto Ykpainu Ta 3akoHom npo KCY.

334 Tam camo. C.14.
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Locsi0 KoHCMumMyUiliHo20 8CMAHOBAEHHS NPUHUUNIB KOHCMUMYUYiliHO-
20 cyooquHcmea y kpaiHax CH/ cgidyume, uio 3akpiniemescs cmaHoapm-
Huli Habip npouecyansHux npuHyunis. Ceped Maxkux NpuHuUNie MoXmHa
sudinumu: Konez2ianbHiCme, 3GKOHHICMb, 2/1ACHICMb, YCHICMb po32nsdy
cnpas, 3Ma2anbHiCMeb, PiBHONPABHICMb CMOPIH, MOBA KOHCMUMYUiiHO20
cydoyuHcmaa, beanepepsHocmi po3enady cnpas moujo. Y 3akoHi npo Kox-
cmumyuitiHuti Cyd A3epbalioxaHy sudinsemscs NpuHyUn cnpasednusocmi
(cm. 5)*%, y kupausbkoMy 3akoHi npuHyunu nionopsiokysaHHs KoHcmu-
myuitiHoeo Cydy mineku KoHcmumyuii (cm. 2) ma 3akoHHocmi i 06rpyH-
mosaHocmi piweHs (cm. 10)**, y Mondosi - npuHyun 6e3nocepedHocmi
cy008020 po32180y (cm. 12 Kodekcy koHcmumyuyiliHoi topucoukuii)®®, y
Tadrukucmani — maeMHUUs HaGpaou cyodis ma oCcMamo4yHo20 xapakmepy
piweHHs Cydy (cm. 30 ma 32 3akoHy)**® mowjo.

AHaNI3 NoMoMEHbL 3aKOHOOA8CMBAa Npo 3acadu opeaHisauii disnbHocmi
KOHCmumyuitiHux cydie y 3apybiXHux KpaiHax cgioyume, Wo BU3HAYeH|
NPpUHYUNU KOHCmumyuyiliHo2o cy0o4uHcmaa 8i00bpaxaroms nesHi Hayio-
HaneHi mpaduyii ix npasosux cucmem.

MpuUHLUMAKM  KOHCTUTYLiIRHOTO CcypounHcTBa KoHcTuTyuinHoro Cyay
YKkpaiHu BMBOAATLCA i3 nonoxeHb KOHCTUTYLIT i 3aKOHIB YKpaiHu, gKi pe-
ryN0KTb 3acaan AiSNbHOCTI CYA0BOI BNAAM, i3 CYTHOCTI KOHCTUTYLIMHOIO
NpaBOCYAAS, MO0 NONOXKEHHS Cepea, iIHCTUTYTIB NPAaBOBOMO 3aXMUCTY.

Y BiANOBIAHOCTI A0 UBOr0 Ta 3 YypaxyBaHHSIM CUCTEMM 3arajibHUX
NPUHUMMIB rapaHTYBaHHS KOHCTUTYLLIMHOMO 1Iafly MOXHA BUBECTM HACTYMNHI
NPUHLUMMAN KOHCTUTYLIMHOrO CyA0YMHCTBA B YKpaiHi: 1) npuHumMn koneri-
anbHOCTi; 2) npuHUMN NybnivyHOCTI; 3) NpMHUMN AOCTYMHOCTI NpaBoOBO-
ro 3axucty; 4) NpuMHUMN AMCNO3UTUBHOCTI; 5) npuHUmMn cybcmaiapHoCTi;
6) NPUHLMN PIBHOCTI CTOPiH; 7) NPUHLMN 3MaranbHOCTI; 8) NpuMHUMN NOB-
Horo, BcebiyHOro Ta 06€EKTMBHOrO po3rnsay cnpasu; 9) npuHumn 6esno-

335 M.A. MuTiokoB (pea.) KoHcTuTyumoHHoe npaBocyaue ctpad CHI v Bantum. c6opHumk Hop-
MaTMBHbIX akToB. MockBa: 3epuano, 1998. C. 149.

%6 Tam camo. C. 401, 415.

337 Tam camo. C. 452.

338 Tam camo. C.592, 593.
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cepefHOCTi Ta HeynepeaxeHocTi cyaosoro posrmsgy; 10) npuHumMn MoBu
cynounHcTBa; 11) npuHUMN 06rpyHTOBAHOCTI pilleHb Ta BMCHOBKIB Cyay;
12) npuHUMN 060BA3KOBOCTI pilleHb Ta BUCHOBKIB Cyay.

HeobxifHO 33a3HauMTK, WO NPUHLUNKU KOHCTUTYLLIMHOMO CY[O4YMHCTBA
chopMynbOBaHi, BUXOA4AYM i3 4OCBIAY PO3BUTKY MPABO3AXUCHUX IHCTUTYTIB
Ta MPUPOAM KOHCTUTYLIMHOI toCcTMLii B YKpaiHi. BoHn noxonsTs Bif cyT-
HOCTI AepxaBu Ta NybnivyHoi BNaamM, OCHOB KOHCTUTYLLIAHOIO naay YKpaiHu.

1.Mpunyun KonezianbHocmi 3akpinneHo y ctattax 4,50,51 3akoHy npo
KCY.Cyn dopMyeTbCa SIK KONerianbHUM OpraH Cyf0BOi BAaam i CKNagaeTbes
318 cynpie. Lle € ogHi€to i3 BaXMBUX 3aCaf BUHECEHHAM KOHCTUTYLIMHUM
CynoM 06rpyHTOBaHMX Ta BMBAXKEHMX piieHb. DopMamMu KonerianbHOCTI
po3rnaay cnpas BUCTynawTb po3rnaa KonerigsmMu cyaais nutaHb Npo Bia-
KPUTTS KOHCTUTYLLIMHOTO NPOBAJ)KEHHS, @ TAKOX 3aCifaHHS Ta MaeHapHi
3acifaHHs.

KonerianbHo CyaoM BMpiWYHOTbCS HAaMBAXK/MBILLT MUTAHHS CYAO0YMH-
CTBa: BIAKPUTTS UM BIAMOBA Y KOHCTUTYLLIMHOMY NMPOBAAXKEHHI, MPU3HAYEHHS
CNpaBu A0 CIYXaHHS, MPU3HAYEHHS CyAAi-00M0BiAaYa, 3yNUMHEHHS NpoBa-
[DKEHHS Y CrpaBi, BUHECEHHSI OCTAaTOYHOrO pillEeHHS, 3BiIbHEHHS 3 nMocaau
cynni Towo. CBOEPiAHOW POPMOIO KOMerianbHOCTI BUCTYNAOTb NOCTiMHI KO-
micii KonctutyuinHoro Cyay, siKi BUpiLWYOTb NUTaHHA OpraHisaLii BHyTpiw-
HbOi gianbHocTi Cyay, a TakoXX TMMYACOBI KOMICii Ang [404ATKOBOro AOCHi-
[KEHHS NMUTaHb, MOBA3aHMX 3 KOHCTUTYLLIMHUM NPOBAMKEHHAM Y CNpaBi, i3
3anyyeHHaM $axiBLiB Y BiANOBIAHMX rany3ax npasa (CT.33, 34 3akoHy).

MneHapHe 3acigaHHg 3rigHo 4.3 ct.51 3akoHy KCY € MOBHOBaXHUM,
SKLLO HAQ HbOMY MPUCYTHI He MeHwe 12 cynnis (kBopym Cyay), a 3acifaH-
Ha KCY € NOBHOBaXHWUM, SKWO Ha HboMy npucyTHi 11 cypais (4.5 ct.50).
PilweHHs npuMiMaloTbCsa Ha NIeHapHOMY 3aCifaHHI, SKLWO 3@ HUX NPOrono-
cyBano He MeHwe 10 cypais (4.4 ct.51 3akoHy). lNpuHUMA KonerianbHOCTI
He Moxke 0OMexXyBaTV NpaBo CyAAi Ha BUPAXEHHS OKPEMOi lyMKM Y NMUCb-
MoBiit dopMi (cT.64). OgHak cynaq, Wo BUPa3MB OKPEMY AYMKY 3 PilleHHS,
3000B3aHMiA nignucatn piweHHs Cyay (4.5 c1.63), uum 3abesneyvyeTbes
npuHLMN KonerianbHocTi. Mo cyTi 3rigHo 3MmicTy 3akoHy npo KCY koneri-
ANbHICTb MOXHA PO3YMITU K HEAONYLLEHHS BUHECEHHS pilleHb iHaKLe K
npasoMo4YHuM cknagom Cyay.
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2. [MpuHyun ny6niYyHOCMi KOHCTUTYLIMHOIO CYAOYMHCTBA BKJ/IOYAE
FNACHICTb CyQ0BOro npolecy, Moro nosBHe ¢ikCyBaHHS TEXHIYHUMMU 3aCo-
6aMu Ta BIAKPUTMI pO3rNag CNpas. 3arasbHOK KOHCTUTYLIMHOK BUMO-
ro0 € rnacHicTb cyaoBoro npouecy (n.7 ct.129) Ta Moro noBHe dikCyBaHHA
TeXHiYHMMK 3acobamu. Po3rngn cnpaB Ha MaeHapHOMY 3acifaHHi Moxe
npoBoanT1ca y GopMi YyCHUX Ta NUCbMOBUX cnyxaHb (&8 30 PernameHTty).
OcobnumeicTb nucbMoBux cnyxaHb y KCY nonsirae B Tomy, wo Cyp y ckna-
Li Konerii 4ocnifxye y nneHapHOMy 3aciflaHHi NpaBoBi NO3MLIT YYaCHMKIB
NPOBaLXeHHS, BUKNAAEHI Y GOpMi LOKYMEHTIB, MaTepianis, WO Xapakrep-
HO ON1F BMPIWEHHS MUTaHHSA NP0 KOHCTUTYLIMHICTb NPaBOBMX akTiB abo
OKpEeMMX iX NONOXKEHb KOHCTUTYLIMHWX OpPraHiB AepXKaBu.

SKLLO BIAKPUTUIA pO3rNa4 CNPaBu MOXE NPU3BECTU A0 PO3rONOLLEHHS
[epXKaBHOI UM HLLOT TAEMHMLL, LLLO OXOPOHAETLCS 3aKOHOM, CNpaBa 3a yx-
Banot Cyay po3rnspaaETbCs Ha 3aKPUTOMY MIEHAPHOMY 3aCiAaHHI.

PiweHHs Ta BucHoBKM KoHctutyuiHoro Cyay YKpaiHu OronowyoTtb-
cs1 Ny6NiYHO, @ TakoX MiAnsraoTb odiLiiHoOMy ony6nikyBaHHIO y “BicHuKy
KoHctutyuitHoro Cyay YkpaiHn” Ta iHWKnX odilinHUX BUOAHHAX YKpaiHW.

MybniyHicTb 3ab6e3neYyeTbCs BUKAMKOM Y 3acCifaHHsa NOCafoBUX 0Cib,
eKcnepriB, CBiAKiB, NPeACTaBHUKIB 33 3aKOHOM, rpoMaasH (cT. 54), Hagic-
NAHHSAM KONiM pilleHb, BUCHOBKIB BKa3aHMM Yy 3akoHi agpecatam (cT. 70),
0odiLiMHUM ONPUNIOLHEHHSM pillleHb Ta OKPEMUX AYMOK CyAAaiB (4.3 cT. 67
3akoHy npo KCY).

Taki acnekTv ny6AiYHOCTI Y KOHCTUTYLIMHOMY CYAOYMHCTBI YKpaiHu
€ BMPA30OM MOro AeMOKPATUYHOCTI, 3aC060M MOCTiIMHOro 383Ky KoHCTU-
TyuinHoro Cyny Ykpainu i3 HapogoM. MpuHumn nybnivyHOCTi TakoX Bupa-
a€eTbCa Yyepes 3ycTpivi cynnis KCY i3 npencraBHMkamum 3acobis MacoBoi
iHpopMaLii, yepes Mi>KHapOAHi 3B13KM Ta KOHTAKTK CyA4iB, 4OMYCKOM BYe-
HuX Ta @axiBLiB Ao ApxiBy KoHcTuTyuiHoro Cyay.

3. MpuHyun docmynHocmi npasosozo 3axucmy. KoHcTuTyuUiiHWiA Cya He
BNpaBi BiAMOBUTM Yy NPAaBOBOMY 3axXMCTOBI. [TpMHLMN AOCTYNHOCTI KOHCTU-
TyuiMHOro npasocynas € dyHaaMeHTabHOK OCHOBOK AN8 QYHKLIOHYBAH-
HS edeKTUBHMX 3ac0biB NPaBOBOro 3axmcTy B YkpaiHi. [lpaBoBuMiA 3axucT
OPraHOM KOHCTWUTYLLIMHOI IOCTULIT YCiX CYyBEKTIB KOHCTUTYLiMHO-NPaBOBMUX
BIAHOCUH Hacamnepes 3a6e3nevyeTbcst 0diLliMHUM TNYMaYeHHSIM HOPM Ta
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MPUHLUMMIB NPaBa, 8 TAKOX BAX/IMBE 3HAYEHHS MAE IHCTUTYT KOHCTUTYLiR-
HOro KOHTPONIO.

Y 3axucToBi 0cobi Moxe OyTu BiMOB/EHO (CT. 45 3aKOHY) KLLO Bif-
CYTHE MPABO HA KOHCTUTYLiMHE 3BEPHEHHS, KOHCTUTYLIHE 3BEPHEHHS He
Bignosigae npouecyanbHiv dopMi (cT. 39,42 3akoHy), cnip HeniaBiAOMYUI
Cyny. Takox HeobxigHo niakpecnnTn, wo KCY no BigHOWEHHIO A0 3aranb-
HWX CYLiB HEe BMUCTYNA€E CyneppeBi3iiHO0 iHCTAHLIEL.

[OCTYNHICTb KOHCTUTYLIMHOMO NPaBOCYAAs BUK/OYAE Oyab-aKi dop-
MM TUCKY Ha CyOeKTa KOHCTUTYLLIMHOTO NOAAHHS, 3BEPHEHHS, MOBA3aHOH0 i3
noro yyactio y posrnsgi cnpasu y KonctutyuiiHomy Cyai Ykpainu. baxaHo
nepenbayunTn y 3aKOHOAABCTBI BiAMNOBIAANbHICTb OCIO 33 NepeLIKoAXaHHS
Y 3[0iACHEHHI KOHCTUTYLIMHOIO NPaBOCYAAs, 30KpeMa y4acTi Y KOHCTUTY-
LiMHOMY NPOBAMXEHHI MOro Y4aCHUKIB.

4. MpuHyun ducnosumueHocmi. CyTHICTb HaNEXHOI NPaBOBOI MpoLe-
Aypu npoBagkeHHs y KoHcTuTyuinHomMy Cyai BUpaXae NpuMHLMM AUCNO3U-
TUBHOCTI. KOHCTUTYLiHE npoBadeHHs Moxe ByTu BiakpuTe CyLoM TinbKu
y BMNAAKy 3BEPHEHHS YNOBHOBAXeHOi ocobu (cT. 40, 41 3akoHy). 3aiic-
HEHHS KOHCTUTYLIMHOTO CYAOYMHCTBA MOX/MBE TiNbKM 33 iHILIaTUMBOK
CyOEeKTA KOHCTUTYLIMHOIO NOAAHHSA, KOHCTUTYLIMHOIO 3BepHEHHS. TobTo Le
03HAYa€ 3B'A3aHICTb KOHCTUTYLLIMHOMO NPaBOCYAAS iHILIATUBOK 3asBHUKA,
a TakoX npeaMeToM 3BepHeHHs. CyBeKT KOHCTUTYLIMHOTO NOAAHHS, 3Bep-
HEeHH$ y BiANOBIAHOCTI A0 NpouecyanbHoi POpMM 3BEPHEHHS CaMOCTIMHO
BM3HAYa€E NpeaMeT KOHCTUTYLIMHO-NPaBOBOro cnopy, GopMye Moro foka-
30BY 6a3y.

OpnHak Ha BiAMIHY Bif, iHWKWX GOPM CyLOYMHCTBA MPABO iHILiFOBAHHS
MPUNUHEHHS KOHCTUTYLIMHOMO MPOBAAXKEHHS LWASXOM YKNAAAHHS MUPOBOI
yrogyn He npunyckaetbcs. CybekT Moxe BifKNMKATK 3BepHEHHS (CT. 44 3a-
KOHY) 32 MMCbMOBOIO 3a51BOKO [0 OHS PO3INSAY 3BEPHEHHS HA NJIEHapHOMY
3aciganHi Cyay, y4acHMK MPOBAAKEHHS MOXE CNPUATU TAKOX NPUMNUHEHHIO
KOHCTUTYLLIMHOIO NPOBAAXEHHS LWAAXOM CKAaCyBaHHS NPaBOBOroO aKTy, WO
He BianoBigae KoHcTuTyuii YkpaiHu.

5. Mpunyun cybcudiaprocmi. KoHctuTyuintui Cya cnyxuTb A0AATKO-
BMM iHCTUTYTOM 33aXMUCTY OCHOBHMX MpaB Yy CUCTEMi OpraHiB nybniyHoi Bna-
[1, O BUPAXAE CYTHICTb AaHoro npuHumny. OpraHu nybniyHoi Bnagu Ta
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nocafoBi 0CO6M MOBUHHI HEYXMIbHO HANEXHMM YMHOM BTiNHOBATU B XKUTTS
i 3acTocoByBaTM HopMM KoHcTuTyuii YKpaiHu gk 6e3nocepefHbO YMHHE
npaBo. 3MiCT NpUHUMNY cybcuaiapHOCTi Nongrae B TOMy, Wo Tinbku Ha KCY
NOKMaAeHO 3aBAaHHS No 3axmucty KOHCTUTYLIT YKpaiHM WASXOM BU3HAHHS
HEKOHCTUTYLIMHMMM NPaBOBUX aKTiB BULLMX OPraHiB AepXaBHOI BNAAN UK
iX okpeMux nonoxeHb (n. 1 ct. 13 3akoHy).

TaknM unHoM, KoHctutyuinHui Cypn YkpaiHu BMCTYNae A00aTKOBO
rapaHTieto BepxoBeHCTBA KOHCTUTYLi, OCHOBHMX MpaB i CBOOOS, KOHCTU-
TyuinHoro nagy. Konctutyuiinmui Cya, WOro HpuUCAMKLIA CayXaTb Hagin-
HOM rapaHTIEX MPaBOBOI BM3HAYEHOCTi, HANEXHOro MPaBOBOr0 perynto-
BaHHSA Ta cTabinizauii nybniyHo-BNAAHMX BIAHOCUH. Y KOHTEKCTi 3aXMCTy
OCHOBHMX MpaB i cB0OOA, KOHCTUTYLIIMHA OPUCAMKLIA 3abe3neuye ix Bep-
XOBEHCTBO, 3B'13aHiCTb Ny6NiYHOI BNaM NPaBOM Y WIMPOKOMY PO3YMiHHI.

6. MpuHyun pieHocmi cmopin neped 3akoHom i Cydom. [aHui NpuH-
LMN AOMOBHIOE NPUHLMN AUCNO3UTUBHOCTI i MOr0 3MiCT NONSrae B TOMY, LLO
KOXHIM i3 CTOpIiH, IX NpeACcTaBHMKAM HanexaTtb piBHi NpaBa Ta MOXAUBOCTI
Yy BiACTOIOBAHHI BNAcHOI NpaBoBoi No3uuii. KoHcTuTyuinHui Cya He € 3B'-
3aHMIM [OBOAAMM Hi OOHIET i3 CTOPiH HEe3anexHo Big il NpaBoOBOro CTaTycy.
He nonyckaetbcs obMexeHHsa abo HafaHHS nepeBar Oyab-gKili CTOPOHI 3a
AKOK0-Hebyab 03HaKOH.

Bonopitoun piBHMMKM NpoLecyasbHUMK NpaBaMu. CTOPOHM TaKOX He-
CyTb i piBHI NpouecyanbHi 060B93KKM, NOBA3aHI, 30KpeMa, i3 popMoto 3Bep-
HeHHS$, NiLKOPEHHAM BCTAHOBAEHOrO0 MOPSAKY MPOBEAEHHS MIeHapHUX
3acipaHb Cyny. Y pasi BusBneHHs Henosaru go Cyay abo BUMHEHHS nepe-
LIKOZA NPOBEAEHHS NJIEHAPHOr0 3aCifaHHS NOPYLWHUK BUNPOBAAXKYETHCS i3
3any 3acigaHb i NPUTAraETbCsa A0 BCTAHOBMEHOI 3aKOHOM BiAMNOBIAANbHO-
CTi (cT. 53 3aKoHy).

32i0H0 § 34 Peanamenmy KCY cmopoHu matome npaso 3Hatiomumucs i3
Mamepianamu cnpasu, 0asamu yCHi ma NuUcbMo8i NOSICHEeHHS, sukaadamu
€80t0 OyYMKY Y NUMAHHSIX, IKi p032/10atombCs; 3a0asamu 3a 00380J10M 20-
J108yH04020 NUMAHHS IHWUM y4aCHUKAGM KOHCMUmMYyuitiHo20 npogaoxeHHs,
3a88/19MuU KAONOMAHHS, @ MAKOX( IHWUMU npasamu. Takox y4acHUKU KOH-
cmumyuitiHo20 nposadxeHHs enpasi N0Aasamu NUCbLMO8i NOSICHEHHS, K
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3any4aromecs 00 Mamepianie cnpasu, 3HalioMumucs 3 NUCbMOBUMU NOSIC-
HEHHAMU [HWUX y4aCHUKI8 KOHCMUMYUIiHO20 NPOBADIKEHHS.

7. lpuHyun 3MazaneHocmi He 3aKpinneHo y 3aKoHi Npo KoHCTUTyLin-
Hu Cyn YkpaiHu. ToMy HeobxifHO 3ayBaXKuTH, WO BiH BMMNIMBAE i3 OpU-
AVMYHOI NpUpoaM CYOO0YMHCTBA, OAHAK HOCWUTbL CrneumdivyHMin xapakTtep y
KOHCTUTYLIMHOMY CyA0YMHCTBI. CYTHICTb KOHCTUTYLIMHOrO Cy4O4YMHCTBA
NoNrae y BiACTOBAHHI NybnivyHOro iHTepecy, el iHTepec NpoHU3YE Npo-
uecyanbHi npouenypu y KonctutyuinHomy Cyai i ToMy TyT AaHWIA NpUHLMN
M€ CBOEpiAHe 3ab6apBneHHs.

MpuHUMn 3MaranbHOCTI nonsarae y csobodi CTopiH GopMyntoBaTH
BJIACHY MPaBOBY NO3MLIKO Yy CNpaBi, HABOAWUTU HaNeEXHY i apryMeHTaLito.
[poBafXeHHs y cnpaBi 34iMCHIOETLCS Y POPMI fLOBEAEHHS [0KA3iB CTOPO-
HaMKW Ha KOPUCTb BNACHOI NO3uLii y Cnpasi.

SIK 3a3HaYanocs, 3MaranbHiCTb Y KOHCTUTYLIMHOMY CYAO04YMHCTBI Ma€
CBOi 0cobaMBOCTI. Ha BigMiHY Big UMBINBHOIO CYAOYMHCTBA, A€ HASIBHUM
MaTepianbHO-NPaBOBWUI iHTepec y cTopiH, y KoHcTuTyuinHomy Cyai ctopo-
HM BiACTOOTL Ny6NiYHMIA iHTepec. [yBniyHMI iHTepec Npu 3MaranbHOCTI
3a6e3nevyeTbcs Yepes3 BUpileHHS nuTaHHa Cyaom npo BignoBiAHICTb
npaBoBoro akTy KoHcTuTyuii abo odiuiiHe TnymadeHHs KoHcTuTyuii i 3a-
KOHiB YKpaiHu.

Mpy HapaHHI odiuiMHOrO TAyMayeHHs npaBoBMX HOPM KOHCTUTY-
uinium Cygom YkpaiHu y BNaCHOMY PO3YMiHHI 3MaranbHiCTb BiACYTHS,
OCKiNbKW B AAHOMY BUMALKY AOCArAETbCS BCTAHOBIEHHS iCTUHHOIO 3MiCTy
NMPaBOBUX HOPM, LLO iHTEPNPETYITbCS. TyT HEMAE MiCUS NMPOTUCTOSIHHIO
iHTepeciB, Cya 3aNMWAETLCA CAMOCTIMHO nepep, NpobaeMoK BU3HAYEHHS
MeX AiT NpaBOBMX HOPM, BU3HAYEHHS MeX peanizaLlii OCHOBHMX NPaB, KOH-
KpeTu3aLii KOHCTUTYLIMHUX HOPM.

3 iHWo20 60Ky 3Maz2anbHiCMb y KOHCmumyuyiliHoMy cydo4yuHcmsi nepe-
800UMbLCS y SKICHO HOBY NJIOUUHY Yepe3 iHcmumym amicus curiae. Ta-
KUM cmamycoM 80/100il0mb ekcnepmu ma cneyianicmu, ki cnpusitome
30iliCHEHHI0 KOHCMUMYyUiliHo20 Npasocydos. 32i0Ho § 15 PeanameHmy ons
39Cy8aHHa 06CMAsUH, W0 Mame 3HA4eHHs 018 cnpasu i nompebyrmes
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cneuiansHux 3HaHe Koneeis cyddis, KoHcmumyuidiHul Cy0 mMoxymes npu-
3HaYumu ekcnepmus3y. Y pasi HeobxioHocmi cydds-donosiday, Konezis cyo-
die, KoncmumyuitiHuti Cyd maroms npaso 3anpocumu 0o nid20mosku ma
p032/150y Mamepianie Cnpasu makox cneyianicmis, He 3aiHMepecosaHux y
pe3ynbmamax po32nsdy cnpasu.

KoncmumyuyitiHomy Cydy 6e3nepeyHo HeobxiOHO iHmeHcugikysamu
3anyqeHHs 0o npouecy 0aHoi kameaopii 0cib. OCKinbKU 3Ma2anbHiCMe y
npoueci 3Ha4Ho 06MexeHa, posib BUCHOBKI8 Ma 8ucmynie Ha NaeHapHoOMy
30CIOGHHI He3aaH2aM08AHUX, HE3A/IEXHUX Gaxisuie cnpusmume po3ens-
dy cnpasu 3 pi3HUX MOYOK 30py, 04CMb 3MO2Y 8USBUMU Pi3HI MOYKU 30py
Ha npasosy npobnemamucky, 36au3ume KoHcmumyuyitiHuti Cyo i3 epomad-
cbKicmio.

8. Mpunyun noeHoz0, 8cebiYH020 Ma 06€KMUBHO20 po32/190y cnpasu
(cT. 54 3akoHy). Llen npuHumMn Bigirpae BaxknmBy posb Ans BuHeceHHs KoH-
CcTUTYLiHMM CyloM BUBAXKEHMX Ta 0BIPYHTOBAHMX pillieHb. 3 L€ METOKD
Koneria cypais nig yac nigroToBKM MaTtepianis cnpasu Mae nNpaBo BUTpe-
OyBaTV B YYaCHWKIB MPOBALXKEHHS HEObXifHi MaTepianu, [OKYMEHTU Ta
BIAOMOCTI, WO CTOCYKOTbCA CMPaBW; MPU3HAYUTU eKCNepTu3y; BUKIMKATH
HeobxifHMX 0Cib y nneHapHe 3acifaHHs.

BaxnuBa ponb y 3abesneyeHHi MOBHOTM Ta BCeGiYHOCTI po3rnsay
CNpaBu HaNeXuTb CyAAi-40MNOBiAaYeBi. 3 Li€0 METOK BiH 3any4yae gng
KOHCY/bTaLiM, NPOBELEHHS NepeBipoOK, AOCNIAXKEHHS AOKYMEHTIB Biano-
BiAHMX cnewianicTiB, HAACUNAE KOMii KOHCTUTYLIMHMUX 3BEPHEHb, NOAAHb
opraHam Ta MocafoBMM 0cobaM, Lo MPUIAHAIM OCMOPKOBAHUI NPaBOBUIA
aKT, 3 MPOMNO3MLLIEK BUKIACTU NOSCHEHHS No cnpaBi (§ 13 PernameHTy).

BupaxkeHi NMCbMOBO YK YCHO NPABOBi MNO3MLLiT YYAaCHMKIB MPOBAOKEH-
He cnpustoTb KoHcTuTyuiiHoMy Cyay 3HalTM €aMHY OCHOBY Ans 3abesne-
yeHHs BanaHcy iHTepeciB Mix opraHamu nybniyHoi Bnagu, 3abesneunTu
ny6niyHmit iHTepec y uinomy. CniBCTaBNEHHS Pi3HWX NPABOBUX MO3WULLIN Y
cnpasi cnpusie KoHctuTyuiMHoMy Cyay BUPOBASTM OCHOBOMOJIOXHI pilleH-
HS, 9Ki MOXYTb NGrTM B OCHOBY PO3MsSAy HAaCTYMHMX aHANOriYHMX CNpaB,
3abe3neynTu HACTYNHiCTb iIHCTUTYTIB Ny6AiYHOI BNaaM Ta NpaBoBY BU3Ha-
YEeHiCTb i CTaBiNbHICTb NPABOBIAHOCUH.
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9. MpuHyun 6e3nocepedHocmi ma HeynepeoxeHocmi cydos8o20 po3-
2n140y. Y BCix npouecyanbHux npouenypax KCY noBuMHeH AOTpuMMyBaTUCS
6e3nocepenHoCTi Npu cynosoMy po3mnsai. Cyn He 3000B3aHNMIA BUXOAUTU
TiNbKK 3 TUX OOCTaBMH, HA AKi NOCMNAKTLCA YYACHUKM KOHCTUTYLLIMHOMO
npoBagxeHHs. KoHctutyuinHnin Cya - e He anensiuiiHa iHCTaHLUis, BiH He
€ MOBA3aHWIA i3 PiLLEHHAMM IHLUMX CYAiB, B SKUX MOXYTb OYTW BCTaHOBNEHI
06CTaBUHM, WO MAKOTb 3HAYEHHS AN CnpaBu. HaBNaku, BUHECEHHS pilleH-
HS, HAAAHHS BUCHOBKY KOHCTUTYULIMHMM CyooM CYTTEBMM YMHOM BMIMBAE
Ha NpaBOTBOPYY Ta NPaB0O3aCTOCOBYY NPAKTUKY, 30KPEMa Ha MPaKTUKY pO3-
rnagy CNpaB Y 3aranbHUX Cydax.

BaxnmBy ponb y KOHCTUTYLiMHOMY CYAOYMHCTBI Bigirpae i notpebye
HaNeXHOoro NpaBoOBOro peryntoBaHHA y 3akoHi Ta PernamenTi KCY npobne-
Ma [0Ka3iB Ta A0Ka3yBaHHS. Lle € BaXKIMBOI rapaHTi€lo HeynepeakeHoCTi
Ta 6e3nocepeaHOCTi KOHCTUTYLLIMHOrO MPaBOCYAAs, @ TakOX BUHECEHHS
0BrpYHTOBAHWUX i BMOTMBOBAHMX pPilleHb.

[loka3yBaHHS OpraHOM KOHCTWUTYLiMHOI KOCTULIT BM3HAYAETLCA Ha-
CTYMHUMM PaKTOpaMU: @) NUTAHHAMM NpPaBa, TOBTO KOHCTUTYLLIMHO-NpPaBo-
BMM XapaKTepoM Cropy, AKWO MOro po3rnsn He BXOAMTb Y KOMMETEHLi0
iHLWMX opraHiB Bnaau; 6) foCNiLKEeHHS DAKTUUHMX AAHUX 33 AOMNOMOro0
cneujianbHUX NpouecyanbHUX 3acobiB; B) BCTAHOB/IEHOK MpoLLeaypoto 40-
Ka3yBaHHS HA BCiX CTafifX KOHCTUTYLiIHOrO NPOBamKeHHN* .,

[lma’iiHbepeep 88aXaE, WO HAOAHHS KOHCMUMYUiliHUM Cydam nogHo-
8aX(eHb N0 NOBHOMY O0C/TIOHEHHIO CNpasu K W,000 camux ¢akmie, mak i
w000 3aKoHy nocunums 81ady cydy i no36asume io2o 8i0 HeobxiOHoCMi
nocunamucs auwe Ha NOSICHeHHS. ToMy HAcniOOK KOHCMUMmyUiliHo2o cy-
008020 po32n150y y binbwili mipi byde susHayeHuli pakmuyHumMu obcma-
suHamu cnpasu. Lle dacme 3mo2y e8paxysamu mamepianu iHWux cyois,
3abe3neqyumu camocmiliHicme 0CNIOHEHb KOHCMUMYUilHOI PUCOUKUiT y
KOHMeKcmi nonepedeHHs by0b-sKUX 20/10C/1IBHUX MBEPOHEHb 3 NPUBOJY
akmis 3 60Ky adMiHicmpamueHUX ma pUOUYHUX 0p2aHie*.

39 B.A. Kpskkos, J1.B. JlazapeB. KoHcTuTyumoHHas toctuums B Poccuiickoit Depepaumu.
C.175-181.
340 X, WraiHBeprep. Mofenu KOHCTUTYLMOHHOM topucamkumu. Ctpacbypr, 1994. C. 40-41.
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Onupatouncb Ha NpouecyanbHi 3ac0bM LOCNIAKEHHS HAKTUYHUX 06-
CTaBuH cnpasu, KoHctutyuinHuin Cyn 3MOXe HeynepeaxeHo BUHECTU BU-
BA)KEHi, 06rpyHTOBAHI pilleHHs. Lle Byae MaTh Haa3BUYAMHO BAaXK/IMBE 3Ha-
YEeHHS Npu po3rsgai CNopiB NPO KOMMETEHLi0 MiXK OpraHamu Bnaau, npu
KOHCTWUTYLIMHOMY KOHTPOJi aKTiB NP0 NpU3Ha4yeHHs BMOOPIB, pedepeHay-
My, NP0 NPUTATHEHHS A0 BiAnosiaanbHoOCTI MNpe3naerTa YKpainu 3a npoue-
Lypoto iMAiYMeHTY. HaonTMManbHilWmMM 303€TbCS TaKe BPeryntoBaHHS 3ra-
[AHUX NUTaHb caMoCTinHO KoHcTuTyuinHum CyaoM y PernaMeHTi, OCKiNbku
OpraH KOHCTUTYLiMHOI FOPUCAMKLIT € CAMOCTIMHMM LLOA0 OpraHisalii CBOEl
BHYTPIiLWHbOT AiSNIbHOCTI.

10. MpuHyun mMosu KoHCMumMyuiliHo20 cyooyuHcmead. 3rigHo CT. 56 3a-
KoHy y KoHctuTyuitHoMy Cyai YkpaiHu NpoBafXXeHHS BEAEeTbCS, pilleHHS,
BMCHOBKM BMHOCATbCS i ONyONIKOBYIOTbCS Ha YKPAiHCbKiM MOBI. [daHui
NPUHLMN € BiAOOPAXKEHHAM AEMOKPATU3MY KOHCTUTYLIMHOIO CyA04YMHCTBA
B YKpaiHi.

3a 3aranbHUM NPaBMIOM CYAOHYMHCTBO BEAETLCS HA YKPATHCHKiM MOBI,
o BigNoOBigaE ii CTaTycoBi 9K AepaBHOI MOBM. BianoBiAHO TiNbKKM Ha
YKPATHCbKIM MOBI NPUMMAlOTbCS KOHCTUTYLIMHI 3BEPHEHHS, NOAAHHS, aa-
pecosaHi Cyay, BeAeTbCs po3rnsg NMTaHb HAa MeHapHOMY 3aCiAaHHi.

Pasom 3 MM KoHctutyuis YKpaiHu rapaHTye piBHiICTb 0cobu nepepg,
3aKOHOM | CyAOM i, 30KpeMa, HaJa€ MpaBO KOXHOMY Ha KOPUCTYBAHHA
pifiHO0 MOBOK abo cBoboay BMOOPY MOBM CMifIKyBaHHS. YYaCHUKM KOH-
CTUTYLLIHOIO NPOBAaAXEHH$, L0 HE BOMOAIOTb [epXXaBHOK MOBO, MakTb
NpaBO [aBaTU NOSCHEHHS HA NPUMHATHIM 49 HUX MOBI CMiNKYBaHHS Ta
KOPMUCTYBATUCA NOCayraMu nepeknagada. [1po cBirt HaMip KopucTyBaTUca
nocnyramu nepeknagayvya y4aCHUK KOHCTUTYLIMHOMO NpOBAAXXEHHS MOBMU-
HeH nonepeauTn cBoevacHo KoHctutyuinuui Cya,.

TakoX NMPUHLMM MOBM CYAOYMHCTBA O3HAYAE 3abe3neyeHHs y4acHu-
KOBI MpoLecy, Lo He pO3yMi€ YKPAiHCbKy MOBY, 3@ MOr0 KAOMOTaHHAM 33
paxyHOK BNAaCHUX KOLWTIB Nepeknagy y Xo4i nieHapHoro 3acifaHHg maTe-
pianis i LOKYMeHTIB, 30KkpeMa piweHHs Cyay.

11. Mpuxyun o6rpyHmoeaxHocmi piweHb ma sucHoekie Cydy (CTatTi 4,
61 Ta 62 3aKkoHy). PiweHHsa KoHcTuTyuiiHoro Cyny € 06rpyHTOBaHMM, SIKLLO
B HbOMY BMKNAAEHI BCi 0BCTaBUHM, LLO MAOTb 3HAYEHHS AN19 CNpaBwu, Ha-
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BeLEHi A0oKa3W. Y pilleHHi NOBMHHI MICTUTUCS BiAMOBIAI HA MWUTAHHS, WO
BMKNALEHI y 3BepHeHHI i po3rnaHyTi Cynom.

[aHui npUHLMN TiICHO NOB'A3aHMI i3 MOBHOTOO, BCEBIYHICTIO T 00€K-
TUBHMM pO3MNSA0M cnpasu. Tomy piweHHs Cyay MOBWMHHI IPyHTYBaTUCS
BMKJIIOYHO HA MaTepianax, LOCNIAXKEHMX HA naeHapHoMy 3acigaHHi. KCY
Yy pilleHHI po3rnaaae 3MicT Ta OyKBasibHE 3HAYEHHS PO3MsSAYBAHOMO Mpa-
BOBOrO aKTa, AOCNIOAXKYE BMCNOBEHI 3 LbOro MPUMBOAY AYMKM YYACHUKIB
KOHCTUTYLIMHOrO NPOBAAXEHHS.

HeobxioHoO yMOBOW Ans BMHECEHHS BMOTMBOBAHOIO pilleHHS €
ypaxyBaHHS KoHctuTyuiiium Cynom npaBo3acToCoBYOI NPAKTUKK aaMiHi-
CTPaTMBHUX OpraHiB Ta opraHie npasocyans. Pasom 3 Tum KCY noBuHeH
BMXOAMTU i3 iEpapxii NpaBoOBMX aKTiB, BU3HaueHux cT. 8§ KoHcTutyuii Ykpa-
iHK, TOBTO BpaxyBaTW LiNiCHICTb NPaBOBOi CMCTEMU, B3AEMO3ANEXHICTb Ta
B3aEMOJOMNOBHIOBAHICTb ii CKNAA0BUX EIEMEHTIB.

lpu po3ensadi cnpasu ma npuliHammi piweHHs KoHcmumyuitHud Cyd
NoBUHEH pobumu 8UCHOBKU Mi/ibKU 3 npedmemy, 6KA3aHOMY Y 38ePHEHHI, |
MibKU CMOCo8HO miei yacmuHu akmy abo komnemeHuii op2aHy, KOHCmu-
myuiliHicme K020 Ni00aembCa CyMHiBy y 38epHeHHI. Pazom 3 mum KCY He
€ 38593aHUM i3 NPABoBOI0 NO3ULi€r ma 00800amu CmMopiH No cnpasi.

32i0H0 Y. 3 cm. 62 3akoHy y sunadky susisneHHs KoHcmumyuiliHum Cy-
0oM y npoueci po32nsdy cnpasu HegidnogioHocmi KoHcmumyuii Ykpainu
IHWUX Npagosux akmig (ix oKkpemMux NOIOMEH), OKPIM MuX, 3 SKUX NPULHS-
mo piweHHs abo HA0aHO BUCHOBOK, MAKOX BUPIWYEMbCS NUMAHHS NPO
ix KoHCcmumyuitiHicmes. 32i0H0 4. 2 cm. 95 akwo npu maymayeHHi 3aKoHy
abo (i020 oKkpeMux nosoxeHs byde 8CMAHOBAEHO HASIBHICMb 03HAK (1020
HegionosioHocmi KoHcmumyuii Ykpainu, KoHcmumyuitinut Cyd YkpaiHu
Y UbOMY H NPOBAOXEHHI 8UPIWYE NUMAHHS CMOCOBHO HeKoHcmumyuyili-
HOCMI Ub020 3aKOHY. 3 iHWo20 6oky KoHcmumyuitiHomy Cydy HeobxioHo
spaxosysamu c8oi nonepedHi pilueHHs, OCKibKU npu po32n150i bydb-gKoi
cnpasu HUM Hadaemeocs iHmepnpemauis KoHcmumyuii i 3akoHie YkpaiHu
y 8u2a80i npoyecyansHo20 akma.

32i0H0 3a2a16HO20 NPOUEDYPHO20 NPUHUUNY NOEOHAHHS IMNEpPamugHo-
20 ma ducnozumuseHozo Hayana KoHcmumyuitiHomy Cydy sk opeaHy ny-
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6n1iYHOI 810U HANEXUMb NPAgo po3cydy Npu BUHECEHHI pilieHb, HAOaHHS
8UCHO8KI8 y pamkax KoHcmumyuii i 3akoHie YkpaiHu. lpaso po3cydy op-
2aHY KOHCMUMYUIGHOI ropucluKuyii 8unUBae i3 po3MexcysaHHs Npasosoi
HOPMU Ma KOHKPEMHO20 CyCni/ibHO20 8IOHOWEHHS, SIKe pe2yieEMbCs Uier
npagosoto HopMoro. Bidomuli yeopcekuli 8yeHuli A. Tamaw 88axac, wo npu
30Cmocy8aHHi HOpM npasa cydder 0NAEMbCS NPOMUPIYYS MiX HOPMOIO
npasa ma KoOHKpemHuM npasogioHoweHHaM. Y x00i uiei disnbHocmi cyd
p0o32/150a€e cnpasy, 8ioHeceHy 00 (i020 KoMnemeHuii, Ha 0CHO8I YUHHO20
npasa, 3a6e3neyye 30iliCHEHHS NPOUECYANbHUX NPAg8 3aiHMepecosaHux
0Cib, NpuliMae pileHHs y cnpasax, Hakaaode PUOUYHI CaHKUii i y eaunaoky
HeobxidHocmi npuliMae 3axo0u 00 BUKOHAHHS PilUEHHS WISXOM 0epmas-
H020 3aCmocCy8aHHs PUOUYHUX 3acobie npumycy>*.

Tomy poscyn KoHctutyuiiHoro Cyay o6ymMOBAEHUI NO3UTUBHOK Ai-
ANbHICTIO LbOro opraHy no 3abesneyeHHio BepxoBeHCTBA KOHCTUTYLT, 3a-
ralbHMMM BUMOraMm BepXOBEHCTBA NpaBsa i cnpaeeanmsocTi. Poscyn Cyay
6a3yeTbCs Ha MOro MPaBOBMX NO3ULLIAX, NAHIBHIMA KOHCTUTYLLIMHIN OOKTPUHI
y LlepKaBi, HaaOaHHAX Ta TPAAMLIAX BITYM3HAHOT TeOpii KOHCTUTYLLIMHOIO
npasa. Came pokTpuHanbHa ponb KonctutyuiiHoro Cyay Ykpainu i voro
3aBAAHHSA WOAO 3MIMCHEHHS PALiOHaNbHOrO i MIAHOMIPHOro BM/MBY Ha
OMHAMIKy KOHCTUTYLIMHOIrO-NPaBoOBMX BIAHOCUH i € CYyTTEBUMU DaKTOPaMK,
LU0 BM3HAYaKTb MPABOCBIAOMICTb OKPEMOro Cyaai.

[pv BUHECEHHI pilleHHS, HAAAaHHI BUCHOBKY KOXHMI Cyans Mae€ npa-
BO BHOCMTM NPOMNO3uLii 40 MOro NPOeKTy CTOCOBHO SKUX MPOBOAMUTLCS ro-
NOCYBaHHS Y NOPALKY HaAXOAKEeHHS. PilleHHs Ta BUcHOBKM Cyay BMOTUBY-
t0TbCS MUCbMOBO i MiANUCYHOTHCS OKPEMO 060BA3KOBO BCiMa CyAAsMMU, LLO
rofiocyBany 3a ix NpUMHATTS abo NPOTKU iX NPUAHATTS.

12. MpuHyun o6o8’a3ko08ocmi piweHb ma sucHoekie Cydy (cT. 69 Ta n. 9
CT.65 i n.8 cT. 66 3akoHy npo KCY). PilweHHs Ta BUCHOBKM KOHCTUTYLiMHOIO
Cyny y piBHilt Mipi € 060B13KOBUMM [0 BUKOHAHHS, OCTATOYHI Ta OCKap-
XXEHHIO He MipnaratoTb. 3rigHo u. 2 c1. 70 3aKkoHy y pasi HeobxigHocTi KoH-

3 Tamaw A. Cynbsa 1 o6uiectBo. [lanektvka NpaBoCcO3HaHMSA U NpaBonpuMeHeHue. MockBa,
1980. C. 54-57.
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ctuTyuiiimin Cyn YKpaiHu MOxe BM3HAYMTU Yy CBOEMY pilleHHi, BUCHOBKY
NOPSAOK | CTPOKM X BUKOHAHHS, @ TAKOX MOKIACTM Ha BiANOBIAHI OpraHu
[lepXaBHOi BNaay 060BM3KM No 3a6e3neyeHHIo iX BUKOHAHHS.

OCHOBHMI 33aKOH MICTUTb LUMPOKMI MACMB MPOLLECYaNIbHUX HOPM, AKi
6e3nocepeaHbO 3B93yHOTb NYyONiYHY Bnasy MO3UTUBHOK AiS/bHICTIO MO
3abe3neyeHHI0 KOHCTUTYLIMHUX Linel Ta uiHHocTed. Came TOMY y BiTUM3-
HAHIM HayLi HeOBXiAHO MPUAINUTK 3HAYHY yBary y AOCAIAKEHHI Npupoan
KOHCTUTYLLIMHOIO NpoLLecyanbHOro npaea. Y pamMmkax Haloro A0CNiAXeHHS
HEeOoOXifAHICTb AOCNIAXKEHHS LLbOrO MUTAHHS NMOBA3aHA i3 NPUPOLOH KOH-
CTUTYLLIKHOMO CYAO0YMHCTBA, MOr0 BMJIMBOM Ha 3arasbHUM CTaH KOHCTUTY-
LiMHMX NPaBOBIAHOCHKH.

3.2. MpouecyanbHi popMu i MeToAU rapaHTyBaHHSI KOHCTUTYLLIAHOTO
napy KoHcrutyuiitium Cynom Ykpainu

Bnaghui snnme KoHctutyuinHoro Cyoy Ha KOHCTUTYLIMHMI NOPAOOK
BTINOETLCS Yepes iHTepnpeTauito nonoxeHb KoHCTUTYLiT YKpaiHK, OCKinb-
Kn npu po3rsai 6yab-akoi cnpasu Cya NOBMHEH 39CYBaTH Ta PO3ACHUTYH
iX 3MiCT ANg NPUAHATTS 06rPYHTOBAHMX Ta BUBAXEHMX pilleHb. Tomy ne-
pen Cyoom CTOiTb 3aBAAHHS Y BM3HAYEHHI NEBHOI Moneni iHTepnpeTauii
KoHcTuTyuii i 3aKOHIB YKpaiHW, N1aHOMIPHOTO i CUCTEMHOMO 3aCTOCYBaHHS
HopMm OCHOBHOro 3akoHy Mpu po3rnaai Cnpas, 30KpeMa Mpu 3L4iACHEHHI
KOHCTUTYLIMHOrO KOHTPOJIH0, PO3MAsAY CNOPIB MPO KOMMETEHLLiK0 TOLO.

Y 38'93Ky 3 UMM BnagHa JianbHictb KoHcTuTyuinHoro Cyay HOCUTb npo-
LlefypHO-MpoLLecyanbHuUiA XapakTep i Taka NOBMHHA BiANOBIAAaTM BUMOram
npouecyanbHoi dopmu. lNpaBosuin cTunb pisnbHocTi Cyay BM3HAYAETHCS
NpouecyaNbHUM pexXuMoM po3rnsay Cnpas, y BiANOBIAHOCTI A0 AKOro BCe
BinbL BaXXNMBE 3HAYeHHS HabyBa€e [0Ka3yBaHHS NPU 3M4iMCHEHHI KOHCTU-
TYLIMHOrO CyA0YMHCTBA HA 3acafax NpPaBoBOi BU3HAYEHOCTi Ta BUpPObneH-
Hi KoHctuTyuitHuM CypoM BRacHMX nNpaBoOBMX MO3WLIN. [HTeHcudikauis
BnagHoi aisnbHocTi KCY notpebye 3BepTaTtv BCe Binbly yBary Ha 3acobu
IOPUAMYHOI TEXHIKK. Taki 3acobu [,03BONSAOTb BUPOOUTU OJHO3HAYHI, BUBA-
KeHi NpaBoBi MO3MLii, NiAroTyBaTM MiLHI | LOCTOBIpHI AOKa3W, 3abe3neun-
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TW KOHKPEeTM3aLito i AeTani3auito KOHCTUTYLIMHUX HOPM, NEPENUHUTK Ca-
MOYNpaBHi Aii CyOEKTIB KOHCTUTYLLIMHO-NPABOBMX BiZLHOCUH, HE AOMYCTUTU
CBABINbHOIO TYMAYEHHS KOHCTUTYLLIMHMUX HOPM.

Sk opraH cynoBoi Bnagy KoHctutyuitHui Cya YkpaiHu 34iMCHIOE CBOE
NpOBaAXeHHS Y BiAMNOBIAHOCTI O BMMOT HaNeXHOI NPaBoOBOi Npouesypwu,
TO6TO Ha 3acafax LeMOKPAaTMUYHMX MPUHLMMIB CYAOYMHCTBA Ta MEBHMX
npoLecyanbHUX HOPM. SIK 3a3HAYaETbCS Y FOPUAMYHIKA niTepaTypi®*, oco-
611BICTb NPABOBOMO PEryNOBAHHSA KOHCTUTYLIMHOIO CYyLOYMHCTBA NONArae
Y HAaCTYMHUX MOMEHTAX: a) OKPEMi eleMEeHTU TaKOro perynoBaHHS 3aKpi-
nntotoTbes 6e3nocepenHbo y KoHctutyuii Ykpainm (posain XlII). Ui nono-
YEHH$ CTOCYIOTbCS KONa CyOEKTIB 3BEPHEHHS, NpeaMeTy po3rnaay Cnpas Ta
0cobMBOCTEN NPOBAKEHHS 33 iX OKPEMMMU KaTEropisaiMu, a Takox topu-
[OMYHOI cnnu pileHb; 6) npouecyanbHi HOPMKU B paMKaX KOHCTUTYLLIMHOMO
CYLOYMHCTBA He KoAaMbiKyTbCS y OKPEMUIM NMPaBOBUIA akT, a CKNaAalTb
0cobnmBuKit 610K y CTPYKTYpi 3akoHy Ykpainu npo KCY (ct.153 KoHcTuTty-
uii); B) CTyniHb AeTanisauii npouenypu KOHCTUTYLIMHOMO CyAOYMHCTBA Y
MOPIBHSHHI i3 KpUMiHANbHUM 260 LMBINBbHUM CYA04YMHCTBOM € HUXYUM. Y
CBITOBIM NPaKTULi € MPUAHATHUM, WO Y AAHOMY BUMALKY KOHCTUTYLLIMHI
Cyau BONOLiOTb perfnaMeHTapHOK CaMOCTIMHICTIO MO KOHKpeTu3auii npo-
uenypu posrnany cnpas, 30Kpema npas i 060BA3KiB y4aCHWKIB MpoLecy,
[OCNiOAXEeHHS O0Ka3iB Ta MaTepianis Cpasu TOLLO.

Ha ocHoBi 3a3Ha4yeHOro BUMHMKAE HeODXiAHICTb AeTanbHO PO3MSHYTH
MeToaM i GOpMM rapaHTyBaHHS KOHCTUTYLiMHOro nagy KoHctutyuiiHuMm Cy-
oM YKpaiHW, SKi BinbLLIOK Mipok HOCSTb NpoLeaypHO-NpoLecyanbHUi Xa-
pakTep. Ha ue Bka3sye aHani3 nonoxeHb KoHCTUTYLIi YKpaiHu Ta 3akoHy npo
KCY. KoHcTutyuiinunii Cya, 34iMCHIOE KOHCTUTYLLIMHMIA KOHTPOAb Y MaTepiab-
HOMY pO3yMiHHI Ha NpeaMeT KOHCTUTYLLIMHOCTI 3aKOHIB Ta iHLUMX HOPMATUB-
HMX NPABOBMX aKTiB MOBHICTIO abo B OKPeMilt YacTuHi. 3 popMasnbHOI cTo-
poHu Cyp, BU3HAYaE uuM Byna nopyLieHa BCTaHoBAeHa KoHCTUTyL i€ YKpaiHu
npouenypa po3rnsay, yxBaneHHs abo HabpaHHS YMHHOCTI TakMX NPaBOBMX
akTiB (4.1 ct. 152 KoHctutyuii). 3akoH npo KCY koHkpeTusye 3aBaaHHs Cyay

342 KpspkkoB B.A., Jlazapes J1.B. KoHcTUTyumoHHas toctuums B Poccuiickoirt ®Mepepaumu.
C. 144-145.
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Yy NAaHi 39CYyBaHHA NWUTaHb NPO MEepPeBULLEHHS KOHCTUTYLIMHUX NOBHOBA-
YKEHb NPV NPUAHATTI 3aKOHIB Ta iHWMX NPaBOBMX aKTiB (CT. 15).

3 iHCTUTYUIMHOT ToukK 30py ponb KoHctutyuiiHoro Cypy Ykpainu y
CUCTEMI KOHCTUTYLIMHO-MpOoLEeCcyanbHOi AiSNbHOCTI nonsarae y 3abesneven-
Hi CNpaBeanMBOrO, HeyrMepeoXXeHoro Ta po3rnsaay y po3yMHi CTPOKM 3Bep-
HeHb YNOBHOBaXeHMX CYDEKTIB Ta BUHECEHHI 0O6rPYHTOBAHMX, BUBAXKEHUX
piweHb. PiweHHa Cyny cTatoTb BaXAMBUM GAKTOPOM KOHCTUTYLLIMHOI 3a-
KOHHOCTI, 3ab6e3ne4YeHHss KOHCTUTYLLIMHOMO Naay.

Taka ponb KCY BUNAMBAE i3 1Oro 1opnanMYHOT NpUPOAM 9K NpaBO3acTo-
COBYOrO OpraHy, OpraHy Biaau, Wo NOKAMKaHUIA Hacamnepes, 3aCToCoBYBaTH
Hopmu KoHcTuTyLii Ykpainu, iHTepnpeTyBatu ix 3MmicT. “bes odiuiitHoro Tny-
MaudeHHs1 HopM KoHcTuTyuii YkpaiHu, — koHcTaTye npodecop B. Lanosan, -
HUX CycninbHKUX NoTpeb, NoBa3aHux 3i 3MicToM KoHcTuTyuii, Mana 6 npusBo-
AWTU A0 11 3MiH... 0QiLiHe TNYMaYeHHs Y KOHKPETHMI NepioA NoBUHHE ByTn
[OCTaTHbO CTabiNbHWUM i He 3MiHIOBATUCh Y KOXKHOMY BMMAAKY 3aCTOCYBAHHS
TI€T UM IHIWIOT KOHCTUTYLIMHOT HOpMK™34, LLi BUCHOBKM MatoTb AyKe BaX/IMBe
3HaYeHHS Y po3yMiHHI cneumdikn peanisauii KoHctuTyuii Ykpainu.

Budingro4u dsa sekmopu KOHCMUMyUyioHaniaMy — KoHcmumyuyiliHo-npa-
808y HOPMOMBOPYicMb ma HopMo3acmocysaHHs, — B. LLlanosan ekasye Ha
ix e3aemosanexHicme ma 83aemHuli gnaue**. Lle nos¥3aHo i3 mum, wo
KoHcmumyuiliHe HOpM03acmocy8aHHs (Npaso3acmocysaHHs) BKIOYAE 8
cebe sk npuliHIMmMS 3aKOHI8 Ha 0cHO8i ma y 8ionogidHocmi 0o KoHcmu-
myuii YkpaiHu, mak i cucmemy OisinibHocmi opeaHie nybniyHoi enaou no
peanbHoMy 8MmifleHHI0 ‘couiansHo20 pezynsmamy’, 8usHa4yeHoz2o y KoH-
cmumyuii Yepainu.

3acmocysaHHs HOpM nNpasa nepedbayae cmeopeHHs (PeHOMEHY IHUI020
nopaodky, Hix nobydosaHoz2o 3a ‘g3ipuem” abcmpakmHoi Hopmu*®. lNpuyo-

5 Llanosan B. TeopeTnyHi npobnemu peanizauii HopMm KoHctutyuii Ykpainu. [lpaso Ykpaitu.
1997.N2 6.C. 6.

4 llanosan B. CraHOBNEHHS KOHCTUTYLioHani3My B YkpaiHi: npobnemu Teopii. [lpaso Ykpai-
Hu.1998.N2 5. C.26-29.

345 TlpaBonpumMeHeHue B coBeTckoM rocygapcrse. C. 20.
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My Npaso3acmocysaHHs, K Npasusio, NOEOHye y cobi iHwi popmu peanizauii
HOpPM Npasa — BUKOPUCMAHHS, BUKOHAHHS, 00mMpuMarHs. Tomy npagosa-
€mMocosYa Npakmuka enopsioKo8YeE KOHKPEemHo-icmopuyHe 6ymms KOH-
cmumyuyitiHux HopM y 8idnosioHocmi 00 3a2aibHUX uinell ma yiHHocmel
Koncmumyuii. Ockineku KoHcmumyuitiHul Cyd 8UHocUMe 81a0He pilieHHs
8HAC/TIOOK p032/150y CNOpy NPO NPAsgo KOHCMUMYyUiliHe, Mo make xapakme-
DPU3YEMbCA NEBHUM NPOUECYAIbHUM PEXUMOM | yX8ANEMbCS Y 8i0N08IOHO-
cmi 0o su3HayeHoi KoHcmumyuiero i 3aKOHOM npouecyansHoi popmu.

MpouecyanbHa GopMa AiaNbHOCTI YCiX opraHiB nybnivyHoi Bnagu pos-
paxoBaHa Ha 3A4iMCHEHHS LeMOKPATUYHMX MPUHLMMIB AEPXKABHOMO yrnpas-
NiHHA cycninbcTBOM. TOMY Nif npouecyanbHO GOPMOKD PO3yMitoTb CyKyM-
HiCTb OOHOPIAHMX NPOLEeAYPHUX BUMOT, WO NPeasaBASOTLCS A0 AiK yyac-
HWKIB Npouecy i CNpsMOBaHI HAa AOCATHEHHS NEBHOIO MaTepianbHO-NpPaBo-
BOrO pe3ynbTaty>#. Y BignoBigHOCTI A0 ii BUMOr BCTAHOBIOOTLCS NpaBuna
Ta NeBHi NpoLeaypy 3BEPHEHHS, iX PO3INsAY, yXBaNeHHS pilleHb Y pe3yb-
TaTi po3rnsay 3BepHeHb, @ TAKOX 3BEPHEHHS LMX pilleHb 40 BUKOHAHHS.

3rigHO KOHUenuii HanexHoi MnpaBOBOi MpoLefypu 3aCTOCYBaHHS
npaBa opraHamu MpaBoCyAAs BiAMOBIAHO A0 BCTAHOBEHUX i CaHKLIiOHO-
BaHUX LEPXKaBOK HPULMYHUX NMPUHLMMIB | Npoueayp 419 rapaHTyBaHHS
OCHOBHMX NpaB i cBO6OS, 3AiMCHIOETLCS HA 3acadax piBHOCTI i nponopuii-
HOCTI*¥. KOHCTUTYLiMHI nonoxeHHs (cTaTtTi 29, 55, 59, 61-63) BCcTaHOBNO-
t0Tb rapaHTii NpaB i cBobOA, SIKi HOCATb MpoLecyanbHWUiA xapakTep. 3MicT
HanexHoi MpaBoOBOi NpPOLEAypu BTINOETLCS Y MPOLLECYaNbHOMY pexXuMi.
lMpoLecyanbHuUii pexxnM BUPaXKaEe npoLecyanbHi NpaBa Ta 060BA3KM yyac-
HWKiB, CNOCO6M Ta 3acobum ix peanisauii, NOpSAOK iX HABYTTA Ta BCTYNy Y
npoLecyanbHi BIGHOCWMHM, OPUOMYHI HACNIAKM BUPILLEHHS KOHKPETHOI
IOPUAMYHOI CNPaBM WNSAXOM BUHECEHHS OOrpPYHTOBAHOrO pilleHHs Y BiA-
noBiAHOCTI A0 BMMOT NpoLecyanbHoi dopmu.

MpouenypHo-npouecyanbHa AisnbHictb KoHctutyuinHoro Cyay Ykpa-
THW NO TNYMAYeHHK KOHCTUTYLIMHMX HOPM YacTo NepPeMexOBYETLHCH i3

% B.M. lopwenes u M.E. Hepbaiino (pen.) KOpuanyeckas npoueccyanbHas dopma. Teopus u
npakT1ka. Mocksa: KOpuauyeckas nutepatypa, 1976.C. 13.
37 |lleuyk C. OCHOBYM KOHCTUTYLiMHOT topucnpyaeHuii. C. 65.
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LiSNbHICTIO 3aKOHOAABLS, BepxoBHoi Pagu Ykpainu. OgHak y 6yab-skomy
BMMNAAKY OPraH KOHCTUTYLIMHOI HOCTULLIT HE YNOBHOBAXXEHWM 3aiMaTuUCs
peasbHOK HOPMOTBOPYICTIO Yy MPOLEC YXBaNeHHS pilleHb abo HafaHHS
BMCHOBKIB**®, LIbOMY CNy>KnTb HOPMATMBHE peryntoBaHHA y 3aKoHi YKpaiHu
npo KCY BiciM BMAIB NPOBaAXeHb Y CNpaBax Npw 34iNCHEHHI KOHCTUTYLiR-
HOro cyfoumHcTBa. MopMasnbHa BM3HAYEHICTb Nnopsaaky AisnbHocTi KCY Ta
HanexHa npaBoBa npoueaypa pPo3rsay CrpaB CayxaTb NpoLecyanbHO
rapaHTIiEO AiANBHOCTI OpraHy KOHCTUTYLIMHOI FOCTULIT Y paMKax KOHCTUTY-
LiMHOI 3aKOHHOCTI.

Mdopma Ta 3MicT iHTepnpeTauiiHoi gisnbHocTi KCY sk ogHoro i3 eTa-
MiB 3aCTOCYBaHHA HOPM KOHCTUTYLiT Ta NPOBiAHOI GOPMM AiANbHOCTI KOH-
CTUTYLLIKHOMO CY[OYMHCTBA BM/IMBAE HA IOPUANYHY NPUPOLY PillieHb LibOoro
OpraHy, Ha 3arafibHi HAaNPSMKKW iSNIbHOCTI OPraHy KOHCTUTYLLIMHOI OCTULT.
HeonHO3HauHICTb AYMOK LWOAO iHTeprnpeTauiiHoi AisnbHOCTI, 0cobamnBo
topuanyHoi npupoam piweHs KCY npocnifKoBYETCS Y BITYM3HSHIN OpK-
OVYHIN niTepatypi®®.

Ha oymky Himeybkoeo gyeHoeo O. lepmaHa: “€ eci nidcmasu esamamu,
w0 3akoHooaseup. Bukopucmaswiu popmynu 6e3 ymoYHeHHS iX MoYHO20
3Micmy, mum camum Hadas No8HOBAXEHHS HA 8ibHUL 00damkosull nowyk
y Mexax 3akoHy. Lleli ginbHUli nowyk nompebye 8i0 cyddie camocmiliHux
UIHHICHUX CYOX(eHb, IKI He MOX(ymb Bymu sugedeHi 3 N03uUMmugHo20 Npa-
8a™%°0, EKCmpanonYu ue NOMOMEHHS HA cneyugiky KoHcmumyuyitiHoi
rocmuuii, Gio2o MOXHA po3yMimu K MOXJIUBICMb 0asamu iHmepnpemau,ito
npasosux HopM 8i0N0BIOHO 00 3a2a/IbHO20 CMUCIY, cucmeMu UiHHocmel
ma 06EKMa Npasoso2o pezyn8aHHs, Wo Jexums 8 0CHO8i npasa ma 8io-

348 |llanoBan B. CTaHOBNEHHS KOHCTUTYLiOHaNi3My B YkpaiHi: npobnemu Teopii. C. 29.

39 MapTuHeHko M. KoHcTuTyuiiHuii Cyn YKpaiHW: NOBHOBAXeEHHS Yy KOHTEKCTi ABOPIYHOIO
nociny (keiteHb 1997 - kBiTeHb 1999 poky). BKCY. 1999. N2 4. C. 46-62; Ckomopoxa B., Mwe-
HUYHWI |. KOHCTUTYLIRHWIA KOHTPONb: MUTaHHS pO3rNsagdy Crpas, XapakTepy i 3MiCTy pilleHb
KoHcTtutyuittoro Cyny YkpaiHu. BKCY. 1999. N2 1. C. 51-63; TecneHko M. lMpaBoBa npupona
akTiB KoHctutyuitHoro Cypy Ykpaiuu. lipaso Ykpainu. 2000. N¢ 2. C. 6-9; LWesuyk C. Lono
060B73K0BOCTi pilweHb KoHcTuTyuiiHoro Cyay YkpaiHu y KOHTEKCTi JOKTPUHM CY[0BOroO npe-
ueneHTy. Mpaso Ykpainu. 2000. N2 2. C. 45-48.

330 Germann O. Problems und Methoden der Rectsfindung. 1967. S. 388. Llut. 3a: laeug P,
Xoddpe-CnmHosu K. OcHOBHble NpaBoBble cMCTEMbI cOBpeMeHHOCTH. M., 1999. C. 86.
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nogioHO 3aKkoHy. 3 iHWo20 60Ky, npu NpuliHIMmMi 3aKOHy NOBUHHO bymu
8pax08aHO HASIBHY Npasosy OKMpPUHY ma cy0osy NPAaKMuUKy.

[nsa Toro, wWob6 3po3yMmiTv topuanuHy npupony iHTepnpeTauii KCY
nonoxeHb KOHCTUTYLIT i 3aKOHIB YKpaiHW, HEOBXiAHO MOpPIBHATM CBITOBI
Mogeni iHTepnpeTauii HOpM Npasa, 3MICTy i OCHOBHUX METOAIB. 3 iHLWWOro
60Ky notpebye cBoro aHanisy npaktuka KCY npu 3aiicHeHHi odiuinHoro
TnymMayeHHs KoHCTUTyLii i 3akoHiB YKpaiHM Ta BUPOBNEHHS MOro €AMHMX
KpuTepiiB y BignosiaHocTi o KoHctutyuii YKpainu Ta npaktuku Cyay.

Sk eme 3a3Hayanocs, cydosi ycmaHosu He enpasi 8ioMosumu y npaso-
80MY 3aXUCMO8I NOCUNAKYUCL HQ HeO0oNiKU abo HAsi8HICMb NPORAIUH Y
nomoyHoMy 3aKkoHodascmsi. Lle makox cynepeyums NpUHUUN08I npasosoi
8U3Ha4YeHocmi, 8ionNosiOHO 00 SIKO20 NPAsosi HOPMU NOBUHHI 3aCMOCO8Y-
8amucs 00Hakoso i 00Ho3Ha4Ho. Ockinbku KoHcmumyuitiHul Cyd sk op-
2GH Npasocydosa HadineHuli N0BHOBAMKEHHAMU 30iliCHIO8AMU MAYMA4YeHHS
npasosux HoOpM, mo 8idnosidHo 8i0 3abe3neyye KOHKpemu3auio ma dema-
Ni3ayito KoHcmumyuyiliHux nooxeHs. 3 Ubo20 Npusody HimeubKuli 84eHull
P. Lunneniyc 3a3+Hayae: “©edepansHuli koHcmumyuitiHuti cyd Himeyduru
Hamazascs 3Halimu supiuieHHs npobaeMu cniegiOHOWEeHHS Mix Mamepi-
ANbHUM | popMansHUM 3a 00NOMO20K me3u, ujo cy00si noguHeH dompu-
Mysamucsi He uwie 3aKoHy, a i npasa 3aeanom (a63. 3 cm. 20 OcHo8HO20
3akoHy OPH)*1, mobmo mux 3a2ansbHUX NpUHYUNie Npasa, wo 3akpinneHi
8 KoHCmumyuii, YuHHoMy npagi abo (i y “pyHOaMeHmanbHuUx, NnepesipeHux
NPakmMuKor ysi8JIeHHSIX CyCnibCcmea npo cnpaseonusicme”

Lani HaBo0sYU MipKYBAHHSI NPO CKIAOHICMb nepedbayeHHs 8CiX HIOAH-
cig 3acmocysaHHs npasosux HopM 8xo0i 3akoHodasyoi pobomu napna-
MeHmy 84eHuli 3a3Hayae make: “Buxoda4u 3 ybo2o “npasa’, cyddi Moxyms
006ydosysamu 3aKOHU, | He AULe W/SIXOM MAyMadyeHHs, a U 3anosH0YU
npo2anuHu 8 3aKOHi ma obMexyyu puduUYHUl ck1ad Hamu (npuliom
pecmpukuii). Taka cyddiscbka 006ydosa, wo 8idxodums 8i0 A0Ci8HO20

31 A63. 3 ct. 20 OcHoBHOro 3akoHy MPH: “3aKoHOAABCTBO OGMEXEHE KOHCTUTYLIIMHUM Na-
[10M, YNPaBAiHHA Ta NpaBOCyAAs 0OMeXeHi NPaBoM i 3aKOHOM”.
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3Micmy 3aKOHY, € donycmumoro auwie modi, Koau nompebu peanizauyii npa-
80, WO HABOOAMbLCS K Ap2yMeHmM Ha Kopucme 000y008U, 8axuiusiwli 3a
apayMeHmu CmocosHO NpuHyuny nodiny enaou i npasonesHocmi, ki 8u-
Ma2arme Cy8opo2o 00MpUMaHHs npunucie 3akoHy. Kpim mozo, docnigHull
3Micm HopMu Mae 0asamu 3mMo2y npunycmumu, w0 3akoHodaseub Hedo-
CMamHb0 IHMEHCUBHO NPOAHANI3Y8as CUMYauito i MoMy He 8paxysas ycix
ii ocobnusocmeli npu npuliHammi Hopmu. OOHAK, SKW0 00CMAMHbL0 KOH-
KpemHo c@opMyns08aHa HOPMA BUKIIOYAE nompeby ii maymayeHHs, mo,
3 025150y Ha KOHCMUMYUiliHo-npagosy MOHONOIK, 3A/UWAEMbCS MilbKU
Moxuiugicmes 38epHeHHS 00 KoHcmumyuyitiHo2o cydy 2.

Ha Hawy AymKy iCHye CyTTEBa BiAMIHHICTb NpW iHTepnpeTauii npa-
BOBMX HOPM Yy aHIM0-aMePUKAHCbKIl Ta POMaHO-repMaHCbKii NpaBoBii
cucTeMi. Taka BiAMIHHICTb FPYHTYETHCA HA Pi3HOMY “NPaBOBOMY CTWUAI™>>3
BMpILLEHHS OPUAMYHUX CMPaB Y A3HMX MPABOBUX CUCTEMAX, BiAMIHHIN
CTPYKTYpi OKepen npaea, Wo BU3HAYa€E MeToaM iHTepnpeTaLii HOpM npasa
cynnamu, QYHKULIOHYBaHHS BIAMIHHMX 32 CBOEH MPUPOAOID HPUANYHUX

YCTaHOB, 30KpeMa GOpM 34iACHEHHS CYA0YMHCTBA.

10. TuxomMupos suzHa4ae wicms Memo00a02iyHUX NPasu “Hoy-xay-npa-
80™%* npu 30ilicHeHHi NOpiBHAIbHO20 O0C/TIOMEHHS NPAsosUX CUCMEM,
Cymb SKUX 3600UMbCsl 00 8UBAXEHOCMI Ma 3a6e3neyeHHs CUCMmeMHoCmi
y 00C/TiOMEHHI.

Sk 3a3Hayae FO.Tuxomupos, nopigHs/IbHe nNpasose 00C/IOHeEHHS nepe-
CN1iOYE Ni3HABANbHY, IHYOPMAUIHY, GHANIMUYHY, IHMe2pamusHy, KpUMU4Hy
ma nponazaHoucmceky memy3ss. Ha 0cHo8i yb020 Mu 8edeMo A0C/TiOHEHHS
opudUYHOI NpupoOU iHMepnpemauii HopM KOHCMumMyuyii 3a HacmMynHUMU

32 lunneniyc P. FOpuauyHa metoponoris. K.: Pedepar, 2004. C. 176.

33 TepMiH “NpaBoBMI CTU/L' BBEAEHO BiLOMWMM HiMeLbkuM komnapatveictoM K. LiBaiireptom
i, Ha Hawy AyMKY, BiH HaWbiNbL iCTOTHO MOSICHIOE 0COBAMBOCTI DYHKLIOHYBAHHS HOPUOUHHUX
YCTaHOB Ta KOPMyCy FOPUCTIB NeBHOI NpaBoBoi cuctemu (ams.: Liarirept K., KéTy, I. BeeneHune B
CpaBHUTeNbHOE NpaBoBeAeHKe B chepe YacTHoro npaga. B 2-x TT.T.1. Mockea, 1998. C. 384-412).
** Tuxomupos K.A. Kypc cpaBHuUTeNbHOrO NpaBoBeaeHus. Mockea: Hopma, 1996. C. 57-58.
%5 Tam camo. C. 36-41.
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napamempamu: a) 00C/TIOMEHHS POJi NOBHOBAXEHb 0P2aHi8 KOHCMUMY-
yitiHoi ocmuuii no iHmepnpemauii (MaymMadyeHHi) KOHCMuUMmMyuyiliHUX Hopm
y cucmemi KoHCmumyuitiHoi topucduKyii, mobmo y 3a2aneHili cykynHocmi
ix nogHo8a3EHb N0 po32siidy cnopis Npo Npago KoHcmumyuitiHe; 6) 8U3Ha-
YeHHS ‘Npasogozo cMusio” yxeaneHHs pilleHb 0p2aHaMu KOHCMumyuitiHoi
rocmuyii, nopsidky dobopy cydamu mamepianie cnpasu ma (opmy8aHHs
8i0nogidHOi 0okazoeoi 6a3u; 8) 3acobu PUOUYHOI MexHIKU, 30Kpema
MmexHiKU GHopMy/Il08AHHS KPUOUYHUX KOHCMPYKYil, NOHIMb ma mepmi-
Hi8; 39CY8AHHS 0OMIHYYUX Memo0i8 (opManbHOI LPUOUYHOI o2iKU, Ki
J1eXame 8 0CHO8I 06rpyHMyB8aHHA piwieHs cydig (30Kkpema posi kPUOUYHOT
0oeMamukuy); 2) tpududHuUll 38530k Cy0080i NPAKMUKU 0p2aHi8 KOHCMU-
myuidiHoi tocmuuii i3 NPakKMUKo NPagomeopeHHs, 30kpema opm enu-
8y UUX 0p2aHig Ha 3aKOHOMBOPEHHS, CMamymHde npaso NapiameHmis;
0) cyMicHicme akmig iHmepnpemauii opaaHie KoHcmumyuyitiHoi tocmuuii i3
cucmemoro dxepesn npasa, ix 8NaU8 Ha Npasosy CUCMeMy, 30Kpema dyepes
KepisHI NPUHUUNU HAUioHanbHO020 NPasa, npasosi no3uuii cydo4uHcmaa.

Y cuctemi 3aranbHOro npasa npeleneHTHe NpaBo CyAiB Nocigae ro-
NOBHY pPOJ/b Y CUCTEMI IpKepen NpaBa, Xo4a B OCTAHHIM Yac CnocTepiraerbcs
NOCWUMEHHS PO CTaTyTHOrO MpaBa. 3aBAAKMU LibOMY OPUCTM 3arasbHOro
npaBa po3rnaaakTb Oyab-gaKy OPUANYHY CUTYALLIKO CaMe 3 KOHKPETHOI Tou-
KM 30pY, a CaMe HaJalouu npiopuTeT eMMipuyHMUM, iIHOYKTUBHUM MeToLaM
NpUIAHATTS pieHb®>®. OaHAaK B aMepUKaHCbKi NPaBoBii CUCTEMI, 33 BU-
cnoBoM B. bepHxeMa, B 3B413KY i3 iCHYBaHHAM MUCAHOT KOHCTUTYLIT iHTEp-
npeTaLis NpaBoBMX aKTiB 34iMCHIOETHCA TAKUM YMHOM, LWOG iX “NONOXKEHHS
3aCTOCOBYBANUCA HaMbinbw epeKTUBHO, CTanu Lie Hinbll AOBEPLIEHUMMU,
i WO HaWKpalMM BUSBOM METH, Ky NepecnifyBaB 3aKOHOAABELb, € CaM
TEKCT 3aKOHOAABYOro akTa™*’. Y Takux ymMoBax npoBigHo $Gopmok cuc-
TeMaTtu3auii npaBa CNyXuTb NpaBuao stare decisis, TO6TO 3B'A3aHOCTI CyAiB
nonepesHiM pilleHHAM 3 aHaNoriyHoi cnpaBum®®S,

3% Lgaiirept K., Ketw, I. Yka3. cou. C. 385-386.

7 bepHxeM B. Bctyn fo npasa Ta npaosoi cuctemun CLUA. Kuis.: YkpaiHa, 1999. C. 58.

338 | lgaitrept K., KeTy, I Ykas. cou. C. 387-388; bepHxem B. BcTyn fo npaBa Ta npaBoBoi cuc-
Temun CLA. C. 69-70.
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OO0HaK 8U3HAEMbCS, WO 3aHadmo cysope CidysaHHs npeuedeHmosi
Moxe obMexumu HanexHuli po3sumok npasa*>®. Ockineku y Benukiti bpu-
mawii 3 opmansHOi Moyku 30py He iCHYe KoOU@IiKosaHoi KoHCmumyuii,
momy iHcmumym cy008020 KOHCMUMYUiliH020 KOHMPOJIK HUHI iCHYE 8 06-
mexeHili popmi. Hasnaku, npuHyun camoobmeeHHs cydoso20 npeuedeH-
my y CLLA Hacamneped nossa3yemecs i3 KOOUQIKOBAHOK KOHCMUMYUIEL.
Y 38%3ky 3 yum y CLLA cknascs iHcmumym KoHCmumyuyiliHo20 KOHMpPOoJo,
aKkull 30iCHIEMbCS 8 0CHOBHOMY BepxosHum cyOom ma y MeHWwomy cmy-
neri anensyitiHumu gedepansHumu cyoamu. Tomy 8 uinomy 8 cucmemi 3a-
2a/1bHO20 NPABA € 04YEBUOHUM NOCUNEHHS POJIi CMAmymHo20 npasa.

Y npoueci TayMayeHHs CyAu 3aranbHOro npasBa poO3rsAa0Tb 3aKOH
TiNbKW Yy TOMY BUNAAKY, SKLLO BiH 6e3nocepeaHbo Ta OAHO3HAYHO NigNafae
nifA, 3MiCT 3arafbHOro Npaga, a TOMy MOro TAyMayaTh BY3bKO, HABITb IHKOMM
3 MeToo 06X0fy HEBUTiAHMX HOPM CoLiianbHOro 3akoHoaaBcTea® . Y CLUA
PifKO BOAETbCA “CKOPUIyBaTU” KOHCTUTYLiHE MpeLeaeHTHe NpaBo, amxe
LLe MOXHA 3pOBUTHU NWLLE LLSXOM NPUIAHATTS MOMPABOK A0 KOHCTUTYLLi. >
Y aMepuKaHCbKiN OOKTPUHI TaKOX MOLUMPEHA AYMKA, LLLO BU3HAHHSA Cya0M
SKOro-Hebyab KOHKPETHOrO 3aKOHY SIK HEKOHCTUTYLLIMHOrO € PiBHO3Hau-
HUM “3aXMCTOBI 3aKOHOAABYMX KOHCTUTYLIMHMX MpaB” AeAKOi MEHLOCTi
Bif “TMpaHiuHOi BinblIOCTI™*®%. Pa30oM 3 TMM Yy KpaiHax 3araibHOro rnpasa
MOBa 33aKOHOJABYMX aKTiB AyXKe CK/aHa i B Oyb-IKOMY aKTi MOXHaA 3y-
CTPIiTW AEeTani30BaHi NONOXKEHHS, LUMPOKMIA HAabip BM3HAYEHb, IKi 4aCTO HO-
CATb KasyanbHWi XxapakTep®®,

TakUM YMHOM, METOAM 3aCTOCYBAHHS 3arafibHUX NPaBMA Ta NPUHLMNIB
npaBa Yy aHr10-aMepPUKAHCBKIM NPaBOBiA CUCTEMI FPYHTYETLCA HA aHani-
30Bi MHOXWMHW NpeLefeHTiB, iHAYKTUBHO-NOPIBHANBHIN NOTiLi, By3bKOMY
CNiBCTABMEHHI NpeLeaeHTIB i3 CTaTyTHUM NPaBOM.

359 Y nigTBepmxeHHa uiei nosuuii K.LLBarrept 1a [ KbOTL NPUBOASTL BUTAT i3 pilLEHHS NanaTu
nopgis 1966 p (Leaiirept K., Kety, I Ykas. cou. C. 390).

360 |lgaiirept K., Ketu, I Ykas. cou. C. 397.

361 bepHxeM B. Bkas. npaus. C. 70.

2 Eropos C.A. Monutunueckas topucnpyneHums B8 CLUA. Mocksa: Hayka, 1989. C. 203.

365 3oKpeMma, Lie MoxHa npocniakysaTtv y 3akoHi CLUA npo pedbopMy rpoMaasHCbKoi cnykom
1978 p. (amB.: Tuxomupos t0.A. Ykas. cou. C. 360-366).
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3okpema, KO.Tuxomupos npusodums O0ecsimb NPasusn KoOHcmumyuitiHo-
20 maymaderHs wmamy Heto-Mopk, wo cknanucs y cydosiii npakmuui. Li
npasuna 6e3nocepedHbo OpiEHMYHMb CyOU NOBAXAMU NUCAHY KOHCMU-
myuito, iHmepnpemysamu ii Hopmu epaxosytodu ii 3micm*¢*. [lo cymi ue
npusodums 00 cucmemamusauii Npasa ma NOCcueHHi poai cmamymHoz2o
npaga, 00 36/1UMeHHA ‘NPagoso2o cmu” PUCMIg 3a2a6H020 Npasa 0o
npedcmasHUKi8 poMaHo-2epMAaHCbKOI cucmemu.

Y KOHTMHEHTanNbHI €BpoNi iHTEpnpeTaLis HOpM npaBa 0byMOBNEHA
NaHyBaHHAM [OOKTPUHWM BEPXOBEHCTBA 3aKOHY, MPOBIAHOT POi 3aKOHY Y
cuCTeMi fyKepen npaga, y WMPOKOMY 3aCTOCyBaHHI MeToAiB GopManbHOi
FOPUAMYHOI NOTiKM, CUCTEMHOrO aHanisy 3MiCTy NPaBOBUX HOPM, po3rany-
YXEHMX METOLIB 3aCTOCYBaHHS NPABOBMX HOPM MPU PO3MNALI KOHKPETHMX
IOPULMYHMX CpaB. TaKMM YMHOM, pillEHHS CYAiB NOCUIIOIOTb, KOHKPETU3Y-
tOTb YMHHICTb MPaBOBMX HOPM. TOBTO Y NOPIBHSAHHI i3 CUCTEMOLO 3aranbHOro
npaBa CMOCTEPIraeTbCst 3BOPOTHIM Npouec NOriYHOro NoLwyKy Big, 3aranb-
HOro 4,0 POLOBOrO, IKe NIEXUTb B OCHOBI CMCTEMATM3ALIT CyA0BOI NPAKTUKK
npu po3rNsAai KOHKPETHUX CNpPaB.

Y uboMy koHTekcTi K. LBarrept i . KboTL, 3BepTaloTh yBary Ha “KepiBHi
npuHUMNK”, Wo $opMyrTbCs cyfamu®®® (B 0cobi BEPXOBHUX CYAiB, Kaca-
LifHMX cyaiB). KepiBHi npuHumMnu dopMyniooTbcs abCTPakTHO iy CUNIbHO
CKOpOYeHOMY BUMNAAI, ABNSOYM CTUCIUIA BUKNAL 3MICTY CYAOBUX pilleHb.
[x 3HauYeHHs y CyaoBii NpakTULi 3pOCTaE | BOHM HabyBalOTb NOLWMPEHHS Y
KOHTUMHEHTaNbHi €BpoNi 9K CBOEPiAHMI NPOSB NpeLleaeHTHOoro npasa. o
CyTi KepiBHi MPUHLMNKX AOMOBHIOKTb 3MICT 3aKOHY, BPaX0OBYOUM KOHKpET-
HO-iCTOPMYHi 06CTaBMHU MexXaHi3My NMPaBOBOro peryntBaHHA, 3abe3nevy-
t0Tb CTabiNbHICTb NMPABOBOI CUCTEMMU,

Y cdepi KOHCTUTYLIRHOMO CyAOYMHCTBA Y POMAHO-repMaHCbKiin npa-
BOBIM CMCTEMI BUPOBNEHHS TaKMX KEPIBHWUX MPUHLMMNIB CTAN0 BAXXIMBUM
(aKTOpOM NOCUNEHHS BNAAHOIO BMAMBY KOHCTUTYLIMHOT tocTuLii. OpraHu
KOHCTUTYLIMHOI 0CTULT AeAani iIHTEHCUBHILLE BUKOPUCTOBYIOTb CBOI BNaA-

%% Tuxomupos t0.A. Ykas. cou. C. 192-194.
365 Lgaiirept K., Ketw, I Ykas. cou. C. 395-396.
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Hi NpeporatMeBuM MO iHTepnpeTauii KOHCTUTYLIT Y BiANOBIAHOCTI A0 BUMOT
KOHKPETHO-iCTOPUYHMX 0OCTaBMH. B 3B'a3KY i3 LMM HEOOXigHO po3rnsaHyTH
[OCBiL Ta MeToAM iHTepnpeTauii KOHCTUTYLiT OpraHaMu KOHCTUTYLIMHOI
toctuuii y @paHuii Ta HiMeuuunHi.

lpu po3ensdi dianeHocmi KoHcmumyuitiHoi padu @paruii npusepmae
yeaey piweHHs 8i0 13 nunHg 1971 p.y cnpasi npo acouiauii*®. o yboeo
momeHmy KoHcmumyuiliHa pada po32ng0ana nNopi8HSIHO HEBeNUKy Kiflb-
Kicmb cnpas. Y sidnosidHocmi 00 ubo20 piweHHs Pada susena i3 3micmy
nonoxeHb KoHcmumyuii @paruii 1958 p. “ocHosHIi npuHUUNU, 8U3HAHI 3a-
KOoHamu pecnybniku i yposucmo niomsepoxeHi npeambynow KoHcmumy-
uii”. BHacnidok yb02o 3Ha4Ho 3pocna pons KoHcmumyuitiHoi padu y 3a6e3-
neyeHHi 8epxo8eHcmMaa 0CHOBHUX Npas i ceob00, NOCUNUAACE MAKOX Li020
ponby po3ensidi cnopie npo KoMnemeHuito Mix op2aHamu nybniyHoi enadu,
WO 3HAYHOK MipOK 36ibWUN0 HABAHMAXEHHS U020 0P2aHYy.

lpu maymayeHHi KoHcmumyuitiHa pada 8uxodume i3 NOS0MHEHb YUHHO-
20 LusinbHoz0 kodekcy (1804 p.)*’. Pazom 3 mum y pparHuy3ekili dokmpu-
Hi IcHYe yina memodonozia maymaqeHHs. 3okpema, @. Jlowep Hadae ne-
pesazy Mmemody KOpUCHO20 egekmy, 3MiCm K020 NOAS2A€E Y HACMYNHOMY:
AKWO MeKcm HopMu 00380/19€ 0B803HAYHE MAYMA4eHHS, i nompibHo po3y-
Mimu ckopiwie y moMy 3HayeHHi, 8 IKOMy 80Ha 30amHa 0amu NO3UMUBHUL
egekm, HiX y momy, Koau 8id ii YUHHoCMI He C1id o4ikysamu pe3ynbma-
my>*e. [Ipu maymadeHHi 8uxo0ame i3 npe3ymnuii KOpucHocmi npagogozo
pe2ysI8aHHs, mobmo 3abe3neyeHHs NeBHUX CoOUianbHUX uiHHocmel. Tomy
npu maymayeHHi cnid 8idkudamu maki npunyweHHs, wo a) no36asasioms
npagosoi HopMu KOPUCHO20 egpekmy; 6) Qonyckarwme napanessHe 3acmo-
CYBAHHS [HWOI HOpMU, 8) HE 000d€E 4020Ch HOB020 00 NPABOBO20 pe2ysito-
8AHHS, U0 BUNIUBAE (3 YUHHOCMI IHWUX HOPM Ub020 H( 3AKOHY.

3okpema, KoHcmumyuitiHa pada y piwenHi 8i0 25 nunHsa 1984 p. 3a3Ha-

366 [InB.: MaknakoB B. KOHCTUTYLMOHHBIM KOHTPO/b B BYp3Kya3HbIX M Pa3BMUBAKOLLMXCS CTpa-
Hax. Mocksa: BIO3M, 1988. C. 48.

367 1ne.: bo6oToe C.B. KOHCTUTYLIMOHHASA CTULMS (CPaBHUTENbHbIN aHanus). C. 92-93.

8 Jliowep @. KOHCTUTYLMOHHAas 3alimMTa npas 1 cBoboa MyHocTu. MockBa: Mporpecc, 1993.
C.23-24.
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yuna: “lpu gusHayeHHi 8idnogidHocmi 3akoHy KoHcmumyuii He Moxyme
npulimamucsi 8 SKOCMI OUIHOYHUX Kpumepiig 3as8u 8i0HOCHO wWsxie ma
cnocobis io2o 3acmocysarHHa ™. Pada suxoduna npu yboMy i3 HACMyNHUX
dodamkosux Kpumepiia: a) maymadeHHs 30ilUCHIOEMbLCS y 830EMO383AHO-
My KOHmeKcmi npasosoeo akmy; 6) mayMayeHHs NOBUHHO CMOCy8amucs
y 6inbwid Mipi i3 EOUHO pe2ysb08aHUM NPEOMEMOoM, 30KpeMa KOHCMuUMmy-
yitiHum npasom, i Hacamneped guxooumu i3 {io2o 3Micmy; 8) MayMaqyeHHs
30ilicHIEMbCA 8i0N08IOHO 00 HAUBINLW BIUBAHO20 38UYAK).

Taki MeToaM TIyMayeHHs Ta 3aCobm KPUAMYHOT TEXHIKM CBiAYATb NPO
Te, WO Npu TIYMAYeHHI He CTOITb 9K rO/I0BHE 3aBAAHHS 3'9CYyBaHHS BONI 3a-
KOHOZABLS. Takuii CTaH NMOSICHIOETHCS YaCOBMM PO3PUBOM MiXK MOMEHTOM
NPUAHATTS NPAaBOBOrO aKTy Ta TPMBANICTIO MOro 3aCTOCYBaHHS 3 ypaxXyBaH-
HAM eBONKoLT CycninbCTBa.

Y HiMeuekill topuduyHil nimepamypi iHmepnpemauii KoHcmumyuii po3-
2n190aembCs y KOHmeKkcmi ii HopMamusHoi npupoodu, SKka 3843ye 3aKOHO-
0asus*”°. HopmamusHicme KoHcmumyuii 3anexumes 8i0 pexumy nodiny
87100, B0OHA NOBUHHA YiMKO pPO3MEMO8Y8AMU NOBHOBAMEHHS OP2aHi8 8/1a-
O0u ma 3anuwamu c8o600y ix popmysaHHs, mobmo 3abe3neqysamu c8obo-
Ay 0ili 0415 noiMuUYHO 8i0N08IOAbLHUX 0P2aHi8.

Llns eusieneHHs 3mMicmy npasosoi HOPMU 3AdCMOCOBYHOMbCS HACMYNHI
€nocobu maymaqeHHs: 3HAYEHHS CJ1i, 2pamMamu4yHa KOHCMpyKyis, 3Mic-
MOBHI 38513KU 3AKOHY, MEMA pe2y/IBaHHS 8 iCMOopUYHOMY KOHmMeKcmi ma
00€EKMUBHO UiNbosi enemeHmu. Pasom 3 mum saxuiugumu npu iHmepnpe-
mauii € Kpumepii 3a6e3nedeHHs €OHOCMi KOHCmumyuii, 8i0nogioHicms
npakmuyi ma QyHKYioHaAbHO-NPasosoi adeksamHyoCmi, SKe 0XONJIEMb-
€ CUCMEMHUM myMaqyeHHaIM.”t OOHaK KoHCcmumyuyitiHa 1opucoukyis no-
BUHHA 06epexHo 3acmocosysamu peanicmuyHy iHmepnpemauito KoHcmu-
myuii, Wo nexumes 8 0CHO8i 3a6e3neYeHHs CoUianbHoi ma iHmez2pamugHoi

39 [lu.: boboTos C.B. MpaBocyane Bo ®paHuuun. Mockea: EAB, 1994. C. 75.
370 TocypapctBeHHoe npaso lepmanum. T. 2. C. 315-316
71 Tam camo. C. 317.
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QyHKUIT 0CHOBHO20 3akoHy.”? Came moMmy cmasumsecsi ni0 CyMHig maka
iHmepnpemauis, SKa NPUHOCUMbCS Y Xepmasy cUmyamugHuM NOAIMUYHUM
iHmepecam.

l100i6HO 00 paHuy3bKoi 00KMPUHU, KA 88AXAE KOHCMUMYUiliHY topu-
cnpydeHuito (30Kpema, KOHCmumyuitiHy pucoukyit) 0o0amkosum Oxe-
penoM KoHcmumyuiliHo2o npasa nops0 i3 3sudaem®”, Himeuybkuli suyeHull
K. lecce po3zenadae iHmepnpemauito KoHcmumyuii opmoro ii peanizauii,
a came gk KoHKkpemu3sauyito®#. K. [ecce kpumukye suuieHasedeHuli nioxio i
88AXAE, WO MpaduuiliHi npasuia iHmepnpemauii He 0aroms MOXUIUBICMb
p03893amu adekeamHo KOHKpemHy npobaemy 3micmy Hopmu. Hum npugo-
oumeca no3uyis MedepanbHo20 KOHCMUMYUitiHo20 cydy Himey4uHu 32i0-
HO AKOI: “BU3Ha4anbHoto 018 MiyMadyeHHs 3aKOHONONIOMEHHS € BUPAXEHA
Y HbOMY HA2A1510HO BUKAOEHA 80715 3aKOHO0ABUS Y MOMY 8u2/1510i, 8 SKOMY
80HA NPOSBASEMbCA Yy DOCNIBHOMY MeKCMi Ub020 3AKOHONONOMEHHS 7>,
Pazom 3 mum @edepanvHuli KoHcmumyuiliHul cyo 8ioxunsgcs 8id yiei no-
3uyii He00HOPa3080 i K NpukIad npusodumscsa npasosa nosuuis Cydy
y cnpasi Kens. Hadatouu y uili cnpasi inmepnpemauito cmamed 82 ma
50 OcHosHozo 3axkoHy ®PH, Cyd 8iddas nepesazy “Ginbiu pauioHaabHoMy
3aCMOCY8aHHI0 i N00AbWIOMY PO38UMKY 0CHOBHUX NooxeHb OCHOBHO20
3akoHy (KoHcmumyuyii) 7.

B 3B%W3Ky 3 TakoW HEOLHO3HAYHICTIO PO3YMiHHA Npobnemu iHTep-
npetauii y AiSAbHOCTI KOHCTUTYLiMHOT topucamkuii, K. fecce nponoHyeTbes
MeTo, KOHCTUTYLIMHO-KOHMOPMHOro (aianektuyHoro) TaymadveHHs. CyTb
LbOro MeToAy MOMSIra€ He TiIbKM Y BUPILLEHHI NUTAHHA MPO 3MICT 3aCTo-
COBYBAHOr0 3aKOHY, afie 1 Npo 3MiCT KOHCTUTYLT, 3 KO 33aKOH MOBUHEH
6yTH y3roakeHuit. TOGTO B LAHOMY BUMALKY iHTEPNPETYIOTbCS K | KOHCTU-
TYLif, TaK | KOHCTUTYLIMHI acnekTW 3aKOoHY, Wo 3abe3neyye ix TiCHWI B3a-

372 Tam camo. C. 318.

373 [1nB.: MicnonHuTenbHas BnacTb, CyaebHas BAaCTb U yupeanTesbHas BAacTb B0 MpaHumm.
Cepust POCG-YUM. N2 8.MockBa,1993.C.11-14.

374 Xecce K. OcHOBbI KOHCTUTYLMOHHOTO npasa ®PI. C. 41, 46.

375 Lur. 3a: Xecce K. Bkas npaug. C. 43.

376 Xecce K. Bkas. npaug. C. 45.
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€MO3B%I30K, @ TAKOX €LHICTb NpaBonopsaky>”’. Hacnigkom 3actocyBaHHS
LbOro MeToAY €: SKLLO MOXAMBA iHTEpPNpeTaL,ia 3aKOHyY Yy BiANOBIAHOCTI 40
KOHCTUTYLIT, TO BiH NiANAra€ BUSHAHHIO HEYUHHUM; BiH CNTYXXUTb OCHOBHUM
3ac060M KOHKpeTM3aLii KOHCTUTYLLT, Xo4a 3aNMLIaKTbCa Y AAHOMY BMMAL-
Ky He39CoBaHMMMU NpobaeMu po3mexyBaHHS DYHKLIA KOHCTUTYLLIMHOI Ta
3arasbHOCYL0BOI HOPUCAMKLII.

TakuMM YMHOM, y pOMaHO-repMaHCbKili NPaBOBiN CUCTEMI CyaM, 30Kpe-
Ma CyAM KOHCTUTYLiMHOT topucamKLii, 6e3nocepesHbo He TBOPSATb HOPMM
npaga. JisnbHiCTb KOHCTUTYLIMHOI IOPUCAMKLIT € AOAATKOBUM XKEpenom
npaBa Ta iX aKTU € aKTaMK iHTeprpeTaLii KOHCTUTYLI.

Y uMx KpaiHax CyAoBe pilleHHS, WO FPYHTYETbCSA Ha aHanorii abo
3arafbHMX MpUHLMMAX (y TOMY YUCTi BUPOBNEHUX BULUMMM iHCTAHLiIMM
CyAiB 3arasbHOi PUCAMKLIT), MOXe CNPUIAMATUCS MpPU BUPILLEHHI NoAi6-
HWX crpaB aK GaKTUYHWIA NpeLleaeHT. ToMy Takui NpeLefeHT He NopyLuye
NPUHLMNY BEPXOBEHCTBA NpaBa, CyAAs He NiaMiHIE cob0 3aKOHOLABLS,
a 3abe3neyye €AHICTb PO3YMIHHA Ta peani3auito HOpM NPaga, WASXOoM ix
KOHKpeTu3auii Ta petanisauii. Lle BunamBae 3 Toro, Wwo npasoBa HopMa Ta
3aranbHi NPUHLMNM NpaBa CMiBBiAHOCATLCA K OAMHWYHE Ta 3araibHe, a
aKT iHTepnpeTauii HabyBae xapakTepy CNOMYYHOI AHKU MiX HUMMU, TOBTO
POLOBUM siBULLEM®’E,

Pazom 3 mum cnocmepieaemescs 36uxeHHs ix npupodu i3 npeyedeHm-
HUM Npagom, Wwo 0cobnuso nposienssemscs y egponelicokili cucmemi 3axu-
CMy 0CHOBHUX Npas. 3 yieo Memoto 38epHemMocsi 0o 00cgidy EsponelicbKo-
20 Cydy 3 npas ntoduHu (dani - Cyd), disbHICMb K020 3acHosaHa €epo-
nelicbkoto KoHgeHuier 1950 poky.3” Cyd y cgoili npakmuui 3imkHy8cs 3
mum, wo Hopmu KoHeeHuii Maroms 3a2anbHull, 0UiHOYHUL xapakmep. Tomy
npogecop M. bypomeHcbKull CyWHO 88aXAE, U0 0aHuli pakmop cymmeso

377 Tam camo. C. 54-57.

378 B.B. Koneiunkos (pea.) 3aranbHa Teopis aepxasu i npasa. Kuis: lOpiHkom IHTep, 1998. C.
256-258.

379 3akoH YKpaiHu npo patudikauito KoHBeHLii Npo 3aXMCT NpaB i OCHOBHWMX CBOGOL NHOAUHM
1950 poky, Meporo npotokony i Mpotokonis N2 2,4,7 i 11 no KoHseHUii. OpuduyHuli 8icHUK
YkpaiHu. 1997.N2 34.
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niosuULLy€e 3HAYEHHS Cyd08UX pilleHb 018 pO3yMIHHS 3MiCmy ma cMucay
KoHseruii ma Mpomokonig 0o Hei*®. Y Cydi cknanocs ocobnuge po3ymiH-
HS noHamms npeuedeHmy. 3 Uyb020 npugody M. bypomeHCbKUl 3aG3HAYaE:
“1io npeuedenmamu, wo 3acmocosyromsca Cydom, cnid po3ymimu He cami
pO32/1SHYMi cnpasu, a mi 0CHOBONOJIOMHI NPUHUUNU Y MYMAYyeHHi i 3a-
cmocysaHHi Hopm KoHseHuii, siki 6ynu cmeopeHi npu po32a80i cnpas ma
8UKA0EH] y Cydo8uUX pilieHHSX =8,

CamMe 3 uMx NpUMYMH Ha BIAMIHY Bif aHMN0-aMepPUKaHCbKOI NpaBoBOi
cuctemu, €sponenicbkuii Cya 3 NpaB MOOUHW OPUANYHO HE NOB'A3aHMM
nonepegHiMu CyLOBMMU PIlLEHHSAMM, XO4a MPaKTUKa CBifYMTb Npo 6e3sy-
MOBHY MoBary A0 HuX 3 60Ky uboro Cyay.

Buxonsgum 3 aHanisy KOHCTUTYLIMHO-MPABOBOro cTatycy KOHCTUTYLin-
Horo Cyay YkpaiHu, Moro npouecyanbHMx 3acobiB AoCNiAKeHHs MaTepianis
CNpaBW Ta YXBaNEHHA PillleHb, BUCHOBKIB y CNPaBi, 3aKpinaeHnx y 3aKkoHi,
HasBHOI NpakTUKK Cyay MOXHa BUAIAUTU ODIiLiiHY NO3MLi0 OpraHy KOH-
CTUTYLIMHOT HOPUCOMKLIT 3 LbOrO NPMBOAY Ta MOAANbLUI LUASXU PO3BUTKY
KOHCTUTYLIMHOrO NpaBOCYAAs LWOAO iHTepnpeTaLii KOHCTUTYLIMHUX HOPM.

3rigHo Teopii npaBa iHTepnpeTaLis KOHCTUTYLIMHUX HOPM € eNeMeH-
TOM IOPUANYHOIT TEXHIKM, LLO BUPAXKEHa y NpouecyanbHiin GopMi, cynpoBo-
[DKYE X peanisauito Ta KOHKpetusauito. [1o cyTi peanizauis KOHCTUTYLiN-
HUX HOPM BiA0BPAXAE AMHAMIYHY, aKTUBHY YaCTUHY MEXaHi3My KOHCTUTY-
LiMHO-NPaBOBOro peryntoBaHHNA*®2, KoHKpeTM3aLis KOHCTUTYLIAHUX HOPM
OpPraHOM KOHCTUTYLLIMHOI tOCTULIT CNPUSIE BU3HAUYEHHIO MEX [LiSNIbHOCTI
cybeKTa KOHCTUTYLIMHOIO NpaBa Ta MOXe BWUCTynaTu y poni 6esnocepes-
HbOrO perynsTopa KOHCTUTYLIMHO-MPABOBMX BIGHOCKH. Y niTepaTypi icCHYE
[YMKa, WO npouec iHTepnpeTalii 6esnocepefHbO Nnepefye KOHKpeTu3alii
npaBoBMX HOpM®33, OgHAK KOHKPETM3aLlis TUM He 0BOMEXYETbCS, BOHA MOXE

380 BypomeHckuit M. O6pauieHue B EBponeickuii Cya no npasam yenoseka (npaktuka Cyaa
M 0COBEHHOCTM YKPaUHCKOro 3aKOHOLATENbCTBA): YKpanHcKas npaBo3alimtHas rpynna. N2 14
(55). Xapbkos: ®onwmo, 2000. C. 15.

81 Tam camo. C. 15.

82 NIne.: NpaBonpuMeHeHue B coBeTckoM rocyaapctae. C. 10.

385 [lImenega I.I. KOHKpeTU3aLUMs HOPUAMYECKUX HOPM B NMPABOBOM peryavposaHuu. JIbBOB,
1988.C.61.
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BMHMKATM M03a MEXaMK iHTepnpeTauii npaBoBMx HOpM He3nocepenHbo
y LiSNbHOCTI CyOEKTIB NpaBa, a iHKOMM MOXe BUSABASTUCS HEOOXiLHICTb y
KOHKpeTM3aLii Bxe iHTepnpeToBaHOi HOPMM NpaBa3,

KoHKpeTu3aLito npaBoBMX HOPM HPUCAUKLIMHUMKU OpraHaMmn TaKox
pO3rNgAatoTh e SK HanpaulBaHHA KOHKPETHUX MPaBOMOMOXKEHb 3 Ti€l
MeToto, ‘o6 3aranbHe npaBwio, chopMynbOBaHe B 3aKOHi, 6yno onoce-
PeAKOBAHO BiNbll KOHKPETHUMU MpaBunamMm”8>, TakKUM UMHOM KOHKpETU-
3aLig NposBASETLCS Y NPABO3aCTOCOBYIM AiaNbHOCTI. O0HUM i3 cybeEkmIg
npago3zacmocysaHHs sucmynae KoHcmumyuyitiHuti Cyd YKpaiHu, Skuli nokau-
KaHuli 3a6e3nequmu 8epxoseHcmo OCHOBHO20 3AKOHy WJsxoM U020 iH-
mepnpemauii npu 30iGCHEHHI KOHCMUMYUYiliH020 KOHMPOA Ma o@iyitiHo2o
maymayeHHs KoHecmumyuii | 3aKoHie YKpairu.

Sk npaBo3acrtocoBumit opraH KoHctutyuiiiuin Cyg npu po3srnaai cnpa-
BM 34IMCHIOE NEBHY MOCNIAOBHICTb onepawii Haa HopMamu npasa. pa-
BO3aCTOCYBAHHS IPYHTYETbCS HA MPUHLMNAX KOHCTUTYLIMHOI 3aKOHHOCTI,
BCeBIYHOCTI, TOBHOTH Ta 0BGEKTUBHOCTI CYA0BOr0 po3rnaay, KonerianbHocTi
Ta ny6niyHOCTI, 06I'PYHTOBAHOCTI Ta 3arasbHO0B0BA3KOBOCTI TOLLO. TUM Ca-
mum Cyn 34IMCHIOE HACTYNHY NOCNIAOBHICTb Ail: ) NepeBips€ YMHHICTb
HOpPMM MpaBa Y 4aci, NpoCTopi Ta 3a KOJIOM 0Cib; 6) 3aiMCHIOE NepeBipKy
TEKCTY CTaTTi Ta YUHHOCTI HOPMM NPaBa; B) BUPILLYE NUTAHHA NPO MeXi Aii
HOpMM NpPaBa; r) 34iMCHIOE NPABOBY KOHCTPYKLiH0O CBOr0 BAAAHOMO PilleH-
HS, KA BUPAXKAETbCS Yepes oro 0brpyHTYBAHHSA Ta [) NPUIAMAE iHTepnpe-
TaLiMHWI aKT y BiANOBIAHOCTI O BUMOT npoLecyansHoi hdopMmu.

3a CBOEK NMpUPOAOID HOPMa MpaBa fBNSE COB0I0 NEBHEe 3arasbHe Ta
abCcTpakTHE NpaBwo NoBeaiHkK®, 3aranbHicTb Ta aBCTPaKTHICTD Wwe Ginb-
LU0 MipOt0 MpUTaMaHHa KOHCTUTYLiMHUM HOPMaM, BinbLUiCTb IKMX XapakK-
TEPU3YIOTLCA K HOPMU-NIPUHLMMK, HOPMU-LLiNI ToLo. ToMy iHTepnpeTaLis
CNYXKMUTb 3ac0b0M 3abe3neyeHHs cTabinbHOCTI Y KOHCTUTYLLIMHO-NPaBOBUX
BiAHOCKMHaxX. Taka cTabinbHiCTb f,OCAraETbCS Hacamnepes Yepes BupobneH-
HS 3arasbHOMPUMHATOI FOPUAMYHOI TEPMIHONOTI, IKa 3abe3neyye eanHe

3% Tam camo. C. 58-63.

38 [paBonpuMeHeHue B coBeTCcKoM rocyaapcree. C. 54.

38 }0pupguyeckue npoueaypbl Bo dpaHuysckoM npase. Cepusa POC-YUM. N2 29. MockBa,
1994.C. 6.
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NPpaBOPO3YMiHHS i NPaBO3aCTOCYBaHHSA. TOMYy OCHOBHUMW KPUTEPISIMU iH-
Tepnpetauii KonctutyuinHoro Cyay, Ha Hally AyMKY, CY>XaTb iIHCTPYMEHTH
IOPUANYHOT TEXHIKK.

3acmocysaHHs iHCmpyMeHmie PUOUYHOI MEXHIKU MICHO N08K3AHO i3
CYmmro nopyulysaHo2o NUMAHHS y KOHCMUMYyUitiHOMY 38epHeHHI, N0OaH-
Hi. Y daHoMy 8unadky Mae Micue 8UKOPUCMAHHS yNnpasoMo4YyeHUM CyOeK-
moM nNpasosozo 3axucmy cybekmugHo20 nybai4yHo20 npasa i ecmarosJie-
Ha ¢opma 38epHeHHsa 0o KCY sucmynae 6e3yMo8HO HPpUOUYHUM (BAKmMOoM.
3asdaHHsa Cydy no NOHOBIEHHIO KOHCMUMYUiliHOi 3aKOHHOCMI Yepe3 npo-
uedypHi cnocobu 30ilicHeHHs onepauyili Ha0 NpasosuMuU HOpMamu nepeo-
bayae supobneHHs eOUH020 Nidxody 00 po3yMiHHS NPpasosoi mepmiHonoaii,
KA He NOBUHHA imu y cynepeyHicmes i3 npagomeopyicmio napaameHmy.

Y BiTYUM3HSAHIN niTepaTypi piAKo nNpuaingeTbca yeara npobnemi topu-
LMYHOT TexHikun. O0Hak ys npobsiema € supiwiansHow y disneHocmi KoHcmu-
myuitiHozo Cydy YKpaiHu, OCKINbKU 8UCOKUL CMYNiHb ii 80/100iHHS cnpusie
3abe3neveHH0 He3anexHoi ma HeynepedxeHoi npagogoi nosuyii Cydy, a
makox noanubnerHto iozo cneuianizayii. 3rifgHO GpaHLy3bKOi AOKTPUHM
npaBa lOpUAMYHA TexXHika 3abesneyye cnpaBeasiMBICTb Ta ePEKTUBHICTb
NpaBOBMX HOPM, CNYXXWUTb 3aCOOOM MPUCTOCYBAHHSA abCTpakTHMX hopMmy-
NI0BaHb [0 peanbHUX 06CTaBMH, LLO HEPIAKO BAXKO MiAAat0TbCs aHanily Ta
BUpiWweHH0. FOpuanyHa TeXHIKa po3rnaAaETbCs K CYKYMHICTb iHCTPYMEeH-
TiB HOPManbHOI IOPUANYHOI NOFIKK, KA XapaKTepuU3yeTbCa CTabinbHICTIO
Ta 3aCTepirae Bif camMoynpaBHUX Aii NpeaCcTaBHUKIB NoNiTMYHOI Bnaam®®.

Pocilicokumu s84eHUMU Us npobnemMamuka ee po32/190aeEmsCsl Y KOH-
mekcmi PUOUYHOI MEXHOORII SIK CNiBBIOHOWEHHS MiX KPUOUYHOK CMpa-
meziewo ma makmukoro (B. Kapmawios)*®. [ Mypomues po3ensoae wopuduy-
Hy MexHIKy 5K CYKYNHiCmMe NPUKAAGOHUX acnekmia 1opuduyHoi OisiibHOCMI,
(opManbHoO-CMPYKMypHUX efleMeHmia meopii npasa ma cmyniHb 0CKo-

387 HOpuamnyeckue npouenypsl Bo dhpaHuysckom npase. C. 6-7.
8 Mopo3soBa J1.A. FOpuanueckas TexHuka (0630p MaTepuanoB Hay4yHO-METOLMYECKOTO Ce-
MuHapa). locyoapcmeo u npaso. 2000. N2 11. C. 108-110.
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Hanocmi gopmu, cmpykmypu ma Mosu npasa*®. llpu po3ensdi npobnem
iHmepnpemauii npasosux Hopm C. [loneHiHa suxodumes i3 meHOeHuil
36/1UMEHHS NpasosuX cucmeM i Xapakmepusye iHCmMpymMeHmu KpUOUYHOT
MexHIKU K CYKynHiCMb NPUHUUNI8 CMBopeHHs Cyd08020 npeuedeHmy>*.

AHani3 posrngaayBaHMx NiAXOAIB A€ 3MOry BMBECTU BU3HAYEHHS
IOPUANYHOI TEXHIKM 3 MipKYBaHb QYHKLIOHANbHOrO NPU3HAYEHHS 9K Cy-
KYMHOCTi MeToAiB Ta GOPManbHOro-CTPYKTYPHUX eNeMEHTIB NpaBa no Bu-
pob6MieHHI0 Ta 3'ACYBAHHIO 3MICTY IOPUANYHUX HOPM, METOIO 3AIMCHEHHS €
NPUAHATTS NEBHOIO MPABOBOro aKTy. TOMy IOPUANYHA TEXHIKA A03BONSE
nepenbaynTi KOHKPETHI OpPUAMYHI HACNIAKM, WO BUNAMBAKTH i3 NPaBOBO-
ro aKTy 4u Aii opraHy Bnagu.

3 iHWO020 60Ky 8aM#JIUBE 3HAYEHHS KPUOUYHOI MEXHIKU NOAIS2AE Y 8UPO-
6/1eHHI FOPUOUYHUX NOHAMb MA BU3HAYEHS, SIKI CKIAOAOMb KICMSK npasa
(8ipHiwe, ioeo doeMamuky). kw0 eecmu mMosy npo npagogy dozmamu-
Ky, mo y disneHocmi KoHcmumyuyitiHozo Cydy 80Ha Moxe 3iepamu posb
y 3ab6e3neyeHHi 06rpyHmMo8aHocmi piweHs Ub020 opaaHy. 30kpema, npu
p0327150i cnpasu npo eHeceHHs 3mMiH do cmameli 76, 80, 90, 106 KoHcmu-
myuii Ypainu*** KoHcmumyuitinuli Cyd 3imkHyscs i3 cymmesumu mepmi-
HOMI02IYHUMU MPYOHOWAMU OPManbHO-/102[4HO20 Xapakmepy cmocogHo
NponoHo8aHo20 NOHAMMS ‘nocmiliHo ditya napnameHmcbka Ginswicms”
Cy0 su3Has yeli mepMmiH HegU3HA4YeHUM | HOMYCb N0893a8 Ue 3 NUMAHHIM
2apaHmii KOHCmumMyuitiHo20 npuHYUny 36epexeHHs CYmHicHo20 3mMicmy
0CHO8HUX npas i c80600 (cm. 157 KoHcmumyuii), skwo 6yde npuliHamo
8i0N08iOHUL 30KOH MAa 3aKOH NPo 2apaHmii npas NapaaMeHMmMcbLKoi MeH-
wocmi. O4yesudHo, Uj0 Maka npasosa KOHCMpYKUis € 3aHadmMo 2poMi30Kor
i He 8i0N08I0ae HopManLHUM 8UMO2AM HOPUOUYHOI N102IKU.

3okpema, 8 okpemili dymuyi cydos KoHcmumyuitiHozo Cydy, npogecop B.
Lllanosan (dus.: mam camo. - C. 15-16) gxka3ye Ha He npunycmumicmes npu-
{HImms pilwieHb 0p2aHoOM KOHCMUmMYyUitiHoI tocmuuyii 8 pexumi 6axaHoeo

389 Tam camo. C. 113.
3% Tam camo. C.114-115
31 KCY PB 2:123.
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30KOHY | moMy 8iH MAKoX He 86a4YAE NPSIMO20 3853KY Mix OAHUM MepMi-
HOM ma KOHCMUmyUyiliHuM NpUHUUNOM 36epexeHHs CymHicHo20 3micmy
0CHOBHO20 Npasa.

lo2odxcytoyucs y yinomy 3 dymkoro B.LLlanosana moxHa yseumu, ujo came
3 MipKy8aHb KPUOUYHOI do2MamuKu, y 8ionosidHocmi 00 SKOi HpUOUYHI
NOHAMMSA YU Kamez2opii He NOBUHHI MiCMUMU He0OHO3HAYHI NOJIOKEHHS
ma Hadasamu MiHiManeHUl pigeHb ceo600U y NnpakmuyHili 0isaeHocmi op-
2aHi8 nybniyHoi enadu, KoHcmumyuyitiHul Cyd noguHeH by npunuHumu y
uiti yacmuHi KoHcmumyuitiHe Npo8aodMeHHs 3a HenidcyoHicmio.

OmKe, kaTeropianbHWi OPUAMYHMI anapaT MOBWMHEH BM3HAYaTUCS
NpaBOTBOPYMMM OpraHaMu, 3a/MLLAKYM MiHiManbHy cBoboay ANg npaso-
33CTOCOBYMX OPraHiB, 60 y NpoTUNEXHOMY BMMNAAKy Le byae cynepeyntu
npupoai HopMu-BU3HAUYeHHS. Lle nae 3Mory npaBo3acToCoBYMM OpraHam
B/IaAM NEBHOIO MipO0 BUPOBASATM NPaBOBi NO3MLLi, TPaBOBi LOKTPUHMU3Z,

Y xopi iHTepnpetauiiHoi aianbHocTi KoHctuTyuiHuii Cya YkpaiHu
LUIMPOKO 3aCTOCOBYE HACTYMHI METOAM TNYMAUYEHHS NPaBOBMX HOPM: 3'Cy-
BAHHS rPaMaTUYHOrO 3HAYEHHS CNiB, OTIYHWIA, TENEONOriYHMI (LiNboBMHI),
cnevianbHoO-tOpUANYHUI, QYHKLIOHANbHUI, iICTOPUYHUIA, METOL CUCTEMHO-
ro aHanisy. 3rigHo “30M10Toro npasuna TiymMayeHHa” ClioBaM Ta BMpasaM
HA[AETbCA Te 3HAYEHHS, SKE € 3arafbHOMPUAHATUM Y NiTepaTypHii MOBI.
PasoM 3 TMM TnyMauyeHHs TepMiHa 34iMCHIOETLCA Y BiANOBIAHOCTI A0 3a-
rasbHOro 3MiCTy NpaBOBOrO aKTy.

Mpn cucteMHOMy aHanisi 3acTocoByloTbCs npasuna lex posteriori
derogat legi priori, lex specialis derogat legi generali, MeTogu 3B'3KiB
BIACMIOYHMX CTaTeN, 3B'A3KY 6/IM3bKMX 33 3MICTOM OAHOBMAOBUX HOPM, LLO
He 3HaX0AaTbCS Y 3B13KY Y CNiBBiAHOLWEHHI 3aranbHOi Ta cnewianbHoi HOp-
My Towo. Mpu noriyHOMy METOAi TNYMAYeHHS 3aCTOCOBYHOTbCS HACTYMHi
METOAM: NOriYHOro NepeTBOPEHHS, NOrYHOrO aHaNi3y NOHATb, BUCHOBKM 3a
CTyneHeMm, BUCHOBKM 33 aHANOri€0, BUCHOBKM Bif, MPOTMBHOIO, AOBEAEHHS
[0 abcypay Towo.

2 Tpo topuAMYHY NpUpoLY NPaBoBOi JOKTPUHM, 30KpeMa ii pi3HOBUAY — KOHCTUTYLIAHOI
LLOKTPUHM, Hanpuknag, ame.: Toamka t0. KoHctuTyuia i npaBoBa aokTpuHa. BAlpHY. 2000.
N2 1(20). C. 42-50. Huxk4e MU 10 LbOTO MUTAHHS e NOBEPHEMOCS.
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Ockinbkn KOHKpeTu3aLii MoXxe MNiangaratM KOXeH efneMeHT NpaBoBoi
HOpMU, TO Y CBOIM AianbHOCTI KCY CTUKAETLCS i3 OLIHOYHUMM NOHATTAMM,
HOPUANYHUMY KATEropiaMu Ta LPUANYHUMM KOHCTPYKLiSMU. TOMY BaxKu-
BMM € Te, wo Cya npwu iHTeprpeTaLii BU3Ha4Ya€ KOHKPETHI NPOSiBU YNHHOCTI
NpaBoOBOi HOPMM MpU BpaxyBaHHI KOHKPETHO-iCTOpMYHMX 0bcTaBuH. Cya
BMPOOMB BXe KpuTepii BUPILIEHHS IOPUANYHUX CNPaAB Y CBOIM AisNbHOCTI
WASXOM BWMBEAEHHSA, BXE 3rafaHoi AOKTPUMHM “MONITUYHOI AOLINbHOCTI”,
BiAMOBM 3aMOBHIOBATU MPOrajMHM Y 3aKOHOAABCTBI, KpUTEPIiiB AONYCTU-
MOCTi 3BEpHEHb Ta 3HAXOAMTLCS Ha WNAXY BUBEAEHHS KPUTEPItO HOpUANY-
HOI BMBAXXeHOCTI BNACHMX pileHb. [TpoaHanisyemMo aesiki 3 LuMx KpuTepiiB
KOHCTUTYLIMHOI iHTepnpeTauii.

Mpusogom ang posrngay cnpasu y KCY € 3BepHEHHS YNOBHOBAXEHOT
0CcobM y HOpMi KOHCTUTYLIAHOIO MOAAHHS, KOHCTUTYLIMHOTO 3BEPHEHHS
(cTaTTi 40,41 T2 43 3akoHy). TobTo Cya He BNpaBi 3@ BNACHO iHiLiaTMBOO
BiAKPUTY MPOLEAYPY KOHCTUTYLLIMHOTO NPOBaLKeHHS (MPUHLMN “3B'A3aHOI
iHiuiaTuBwn”). MNigcTtaBoto Ang 3sepHeHHs Ao KoHctutyuinHoro Cyay € npa-
BOBA HEBM3HAYEHICTb LWOAO BiANOBIAHOCTI KOHCTUTYLiT HOpMATUBHO-Npa-
BOBMX aKTIB BWLLMX OPraHiB AEpXKaBW, a TakoX MPaAKTUYHA HEOOXiAHICTb
y oQiUiliHii iHTepnpeTauii abo HEOAHO3HAYHEe 3aCTOCYBAHHS MOMOXKEHb
KoHCTuTyuii | 3aKOoHIB YKpaiHu.

3a npasoBoto GopmMoto 3BepHeHHs y KoHcTuTyuiiHui Cya 3aKoH BuU-
LINSE KOHCTUTYLIHE 3BEPHEHHS Ta KOHCTUTYLiIMHE NoaaHHS (cTaTTi 38-43).
lNucbmoBa opMa 3BepHEHHS, MOr0 CTPYKTYPaA, 3MICT € OPUAMYHO 3HAYYLLI
i IX HeLLOTPMMaHHS TArHe 3a cob0to BiAMOBY Yy BiAKPUTTI KOHCTUTYLiHOIO
NPOBALXEHHS.

Y KOHCTUTYLIMHOMY 3BE€PHEHHI, NOAAHHI 3a8BHUK NOBMHEH BMKIACTU
[OBOAM LLOAO HEKOHCTUTYLLIMHOCTI NPaBOBOMO aKTa, L0 OCMOPIETLCS, abo
HeobxigHocTi odiuiiHoro TnymaveHHs KoHcTuTyuii i 3akoHiB Ykpainu. Mia-
CTABO ANS PO3rNaay 3BEPHEHHS € KOHCTUTYLLIMHO-NPABOBWIA CMip, NpaBo-
BMI 3B9130K CYTHOCTi NOPYLUEHOMO MUTAHHS i3 NPAKTUKOK KOHCTUTYLLIMHOIO
NpaBO3aCcTOCYBaHHS. AKLLO TakMi cnip HeMae 6e3nocepefHbOro 383Ky i3
KOHCTUTYLIMHMUMU HOPMOMONOXKEHHAMM, TOLI 3asBHMKOBI HEOOXiZHO 06-
IPYHTYBaTM CBO MPaBOBY MO3ML,i0 HEOOXiAHICTIO NPaBOBOrO 3aXMCTy CO-
LiaNbHUX LiiHHOCTeW, 3aKpinneHnx y KoHcTuTyuii Ykpainu.
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[NonepeaHbO BUPILLYE NUTAHHS NPO BiAMNOBIAHICTb 3BEPHEHb BUMOram
npouecyanbHoi popmu CekpeTapiaT Cyay WASXoM nonepenHbOro BUBYEH-
HQ BiANOBiAHMMM Woro nigposainamu (§ 11 Pernamenty KCY). [Mpasosoro
rapaHTi€to 3abe3neyeHHs NpaBa Ha 3axMCT 3asBHMKA € Te, WO NMUTAHHS Npo
BIAKPUTTS KOHCTUTYLIMHOIO NpOBafXXeHHN BUpilyeTbcs Konerieto cynais
KCY, a y pasi BUHECEHHS UMM OpraHoM npouecyanbHoi yxBanu npo BigMo-
BY Y BiAKPUTTI KOHCTUTYLLIMHOrO NPOBAAXKEHHS MaTepianyn HanpaBASOTLHCS
Ha po3rnag Ha 3acigaHHa KoHctutyuiHoro Cyany Ykpainum (cT. 48 3akoHy).

Mpobnema ponyctumocTi 3B8epHeHb A0 KCY 'y BITYM3HAHIN HOPUANYHIN
NniTepatypi BUKIMKAE YNCNEHHI AMCKYCii. KOHCTUTYLiinHMI Cya noku BUpoO-
6n9€ €aMHY NPaKTUKY y LLbOMY acnekTi. Pa3om 3 TM aHanis npaktuku Cyay
Y LUbOMY HanpsMKy CBiAYMTb, WO BMXOASUM i3 3MICTY BUMOr 3aiBHUKIB Y
3BEpHEHHI, BiH He BNpaBi 34iMCHIOBaTV NepeBipKy 3 NnpuBoay: 1) KOHCTUTY-
uiHocTi Tekcty KoHetuTyuii YKpainu; 2) BCTAaHOBNEHHS Ta nepeBipku dak-
TUYHMX OOCTAaBWMH CNpaBW, BCTAHOBMIEHHS SKMX BXOAWMTb OO KOMMeTeHLii
iHLWWX OpraHiB Ai3HAHHA, 4OCYAOBOr0 CNiACTBA, 3arasbHUX CyAiB; 3) po3-
raaaTM CNpaBu, B SKMUX MOPYLIYKOTbCA MUTAHHA NONITUYHOI AOLINbHOCTI.
Ha nopmibHilt no3umuii Takox CToSITb psif, POCIACbKMX BYEHMX. 3%

Mpu ubomy Cya NOBUHEH KEPYBATUCS IHCTPYMEHTAMMU IOPUANYHOT TeX-
HiKM Ta npoLecyanbHMMM 3acobamu BUPILLEHHS CnpaBu No cyTi. Ha Hawy
LYMKY, He0OXifHO MiAKPeCaUTH, WO 3 NPUBOAY OLLIHOYHMX MOHATb, 30Kpe-
Ma npaBoBoi TepmiHonorii, KCY noBMHEH CTOATU y NepLuy Yepry Ha no3uuii
dhopManbHOT PUAMYHOT NOTiKK. AKLWO X Yy 3BEPHEHHI MOPYLIYETHCS MU-
TaHHA Mpo iHTepnpeTaLito HOpM He NpaBoBoro xapaktepy, Cyay HanexwuTb
npeporaTvBa BiAMOBWUTWU Yy BiAKPUTTI KOHCTUTYLIMHOIO NPOBAXXEHHS 33
HeniaCyAHICTIO CNPaBKM 3 MipKyBaHb IOPUANYHOI AOrMATUKM.

B yxeani 8i0 27 yepsHsa 2000 p. N2 2-yn/2000 npo npunuHeHHs KOHCMu-
myuiliHo20 NpoB8adeHHs y cnpasi 3 npusody KOHCMUMyUiliHo-nNpasosozo
CNopy, W0 BUHUK BHACNIOOK NAPAAMEHMCLKOI KpU3U Y Nnepiod CiyHS-Hmo-
20 2000 poky, KoHcmumyuitiHuti Cyd KoHCmamysas, w0 y n08HOBAMEHHS

395 [lu.: KpsxkoB B.A., Jlazapes J1.B. KoHcTuTyuoHHas octuums B Poccuiickoin Depepaumu.
C.199-200; Butpyk H.B. KoHctutyumoHHoe npasocyaue. C. 229-230.
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0p2aHy KOHCMUmMyuiliHoi PUCOUKUIi He 8X00UMb BUPIWUEHHS NOIIMUYHUX
koH@nikmis. lMpasosa no3uuis Cydy 6aszysanaca Ha momy, w0 npeomem
OCKAPIEHHS BUHUK 3 (akmy napmiliHo-QpakuiliHo2o po3Mexy8aHHs y
napnameHmi, Mae peznameHmapHe, npouedypHe, N0iMUKO-MopaabHe 3Ha-
YeHHS, | pileHHs, Wo 6yau npuliHami Ha Npoms3i 4b020 nepiody € eneMeH-
mom nonimuyHozo npouecy. Takum yuHom, KCY opcmko susHaqyus mexi
peenameHmapHoi enadu BepxosHoi Padu susHayamu npasusna ma npoue-
dypu peanizauii 3akoHodasyoi enadu. BHacnidok ysozo y Cyd camoobme-
HUBCA Y 8UpIiWeHHI NUMAaHb Gakmy noaimuyHo20 xapakmepy, 8uxo0syu 3
MIpKY8aHb pOpMaAnbHOI KOPUOUYHOI N102IKU.

Mpv po3rnaai 3BepHeHb, Y SKUX MNOPYLUIYKOTLCS NMUTAHHS MNP0 HAAAHHS
odiuiiHoro TnyMayeHHs KoHCTUTYLIT i 3aKOHiB YKkpaiHu, KOHCTUTYLiAHMA
Cyn BMXOAMUTb i3 HACTYMHMX NONOXeHb: 1) HeNpaBOMIPHOCTI HaAAHHA TNy-
MayeHHSs, sike haKTMYHO HOCUTb XapaKTep PUAMYHOT KOHCYNbTaLiT 3a5B-
HWKY; 2) HEKOHCTUTYLLIMHOCTI KOHKPeTM3aLii KOHCTUTYLIMHMUX MONOXKEHb
LUNSXOM CTBOPEHHS HOBWMX HOPM MpaBa, WO BXOAWUTb 4O MOBHOBAXEHb
BepxoBHoi Pagu; 3) Bu3HaHHA HOpMK KOHCTUTYLiT HEYMHHOLD, WO Cyne-
peuunTb igei TnymMaveHHs; 4) iHTepnpeTauis HOPM 3aKOHY MOX/IMBA TiNlbKK
B 3B%13KY i3 KOHCTUTYLLIMHWUMM HOPMaMU Ta NPUHLMNAMKM abo i3 3aranbHUM
3MiCTOM UM KOHTEKCTOM KOoHCTUTYLIT YKpaiHW.

lpu po3ensdi cnpasu npo nopss0oK NiONUCAHHS 308HIUIHbLOEKOHOMIYHUX
dozo8opie KoncmumyuitiHuli Cyd Hadas mayma4eHHs HOpMam NOMOYHO20
30K0H00a8Cmea y 38913Ky i3 HEOOHO3HAYHUM 3ACMOCY8AHHAM M. 6 3aKOHY
npo 308HiWIHLOEKOHOMIYHY OisiIbHICMb W000 NOpsIOKYy NidNUCAHHS 308-
HiWHbOEKOHOMIYHO20 002080pYy 80 iMeHi pudu4yHoi ocobu ma cm. 154
LusinbHo20 kodekcy w000 nuceMosoi ¢opmu 002080pY, OCKibKU MA/0
Micue po36ixHOCMI y npagosux No3uuisx npu supiweHHi cnopy mix Bu-
wum apbimpaxHum cyoom (30kpema, io2o Koneziero ma npe3udier), a ma-
Koy [eHepanbHOK npoKypamypoto®* . Y daHoMy eunadky maxkox 8UHUKAE
numanHa w000 mex iHmepnpemaduii KoHcmumyuitiHum Cyoom. Ha Hawy

94 KCY PB 1:310.
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OyMKY, 0CHO80K 0515 p0o32/180y Uiei cnpasu 6y0 supilleHHs NUMAHHS NPo
KOHCmumyuiliHi acnekmu euw,e32a0aHux HOpM YuginLHo20 npasa (3oKpe-
Ma, y KoHmekcmi eapaHmiti co60du nidnpueMHUUbLKOI disinbHocmi, 3a6e3-
neyeHHs CoyianbHoI QyHKUiIi 81GCHOCMI MOW0), OCKINbKU Y UiZIoMy HOpMU
UUBINILHO20 NPAsa NOBUHHI MAyMa4umucs cydamu 3a2aabHoi PUCOUKYT,
Hacamneped BepxosHum Cyoom.

Cyn y npouecyanbHMX yXBanax Npo BiAKPUTT KOHCTUTYLIMHOIO npo-
BaXKEHHS KOHCTaTYyBaB, L0 BiH HEe BMCTYNAa€E CyneppeBi3iiHO iHCTaHLIE
LOAO pilleHb 3arafbHMX CyAiB>®®, Npo HeAoNyCTUMICTb TIYMaYeHHs Noso-
KEHb MPABOBMX aKTiB, WO BTPATUAM CBOK OPUAUYHY CUIY>*®, HEOBIPYH-
TOBAHICTb 3BEPHEHHSA Y BMNAAKY HEBMYEPMNAHHSA 3a8BHMKOM YCix 3acobiB
NpaBoOBOro 3axMcTy*”’ Ta npu BiACYTHOCTI JAHUX Y 3BEPHEHHI NPO Heoa-
HO3HAYHE 3aCTOCYBAHHSA 3aKOHY CyAaMM 3arafibHOi IPUCAMKLIT®E, Hepony-
CTUMICTb NepeBipkn haKTUUHUX 0BCTaBUH, IKa HANEXUTb 40 KOMMeTeHLiT
CyAiB 3aranbHOi LPUCAMKLIT®, BiAMOBA Y HaAaHHI OPUAMYHOT KOHCYNbTa-
Lii 3 NUTaHb 3aCTOCYBaHHSA HOpM nMpaBa*® TowLo.

KoHcTutyuiriHuid Cyp, Bigirpae BaxnmBy ponb y 3abe3neyeHHi KOHCTU-
TYWIMHOTO Nagy nNpwv 34iMCHEHHI MPEBEHTUBHOMO KOHCTUTYLLIMHOIO KOHTP-
0J110 NpU BHeCeHHi 3MiH Ao KoHcTuTyuii 3rigHo cT. 159 OcHOoBHOro 3akoHy.
OCKinbKn He MOX/MBUM KOHCTUTYLIMHMIA KOHTPO/b HAA4 aKTaMM YCTAaHOB-
yoi Bnaau, Tomy KoHctutyuia YkpaiHu nependavae Taky BaxauBy Gopmy
3abe3neyeHHs KOHCTUTYLLIMHOI 3aKOHHOCTI Npu peanisaiii ynoBHOBaxe-
HUMK cyBEKTaMU peBi3iNHOI BNagM WOAO0 BHECEHHS 3MiH A0 YnHHOro Oc-
HOBHOIO 3aKOHY.

Po3rnaHyTi BMMOrM Wwopo npouecyanbHoi GopMu Ta [OMNYCTUMOCTI
KOHCTUTYLiHMX 3BEpPHEHb, MOAaHb 0OYMOBNIOKTH HOPUAMYHY Npupoay Ta
3arafibHi NpUHUMNKM pO3rNsSAy Cnpas, iHTepnpeTauii KoHctuTyuii, o6rpyH-

3% Hanpwknag, ame.: Ornag yxsan KCY. BKCY. 1999.N2 4. C. 42.
3% Tam camo. C. 44-45.

37 Ornag yxsan KCY. BKCY.1999. N2 3.C. 30-31.

3% Tam camo. C. 32.

3% Tam camo. C. 36

400 Tam camo. C. 44
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TYBaHHA Ta yxBaneHHs piweHb KoHcTuTyuiiium Cypom Ykpaiuu. [oaep-
YXaHH$ LIMX BUMOT A0O3BOIUTb BUHECTU aBTOPUTETHI Ta BUBAXKEHHI PilLEHHS,
WO CBiAYMTMME NpOo Baxnuey ponb Cyay y rapaHTyBaHHI KOHCTUTYLIMHOIO
nagy. 3 iHworo 60Ky ix AOTPUMaHHA Aa€ 3mory auctaduitoBatn KCY Big
6e3nocepenHbOT y4acTi y NoniTmLi.

3acapgu Ta Mexi iHTepripeTauii KOHCTUTYLii OpraHoM KOHCTUTYLiR-
HOI tOCTULIT BM3HAYaOTbCA NPUHLMNAMK, SKi BigobpaxatoTb 0cobanBoCTi
KOHCTUTYLIMHOI NiACyAHOCTI. 3 ypaxyBaHHAM CBITOBOro AOCBiAY AisNbHO-
CTi KOHCTUTYLLIMHUX CYAiB, 30KPEMa POMAHO-rePMaHCbKOI KOHCTUTYLiMHOT
CUCTEMMU, 3aCTOCYBAHHS TaKMX MPMHLMMNIB MOBMHHO BianoBigati OykBei Ta
nyxy OCHOBHOrO 3aKoHy.

1. ABTOpUTETHICTb Ta BNAAHWI BNAMB iHTEPNPETALiMHMX aKTiB HacaM-
nepepn 6a3yeTbcs Ha KOHCTPYKTUBHIW misnbHocTi KoHctuTyuiHoro Cyay
no 3abe3neyeHH0 BULLOT OPUANYHOT cuan KOHCTUTYLIT 5K HOPMATUBHOTO
akTy. ToMy npuHyun eepxoeeHcmea npasa BUNAMBAE i3 NUCAHOrO Xapak-
Tepy KoHctuTyuii, ii Micus y HauioHanbHIW cucTeMi NpaBa K roNOBHOMO
[Xepena npasa, WO BO/MOAIE BEPXOBEHCTBOM. HanexHo 3acTOCOBYOUM
nonoxeHHs OcHoBHoro 3akoHy, Cyn 3abe3neyye KOHCTUTYLiAHY 3aKOH-
HiCTb Yy NpPaBOTBOPYOMY MpoLeci. Pa3oM 3 TUM 3a YCTaHOBYOK BNAA0H0
3a/MLWAKTLCSA NPEPOraTMBM MO BU3HAYEHHIO Ta 3aKPIiNAEHHIO COLianbHUX
LiHHOCTEN, SKi NigNaratoTb KOHCTUTYLIMHOMY 3aXMCTOBI. SIKWO Ma€e Micue
iHTepnpeTawia HOpM Mpu B3aEMO3BA3KY KOHCTUTYUIi i 3aKOHIB YkpaiHu,
Cyn NOKNMKaHWI 3a6e3neyunTu y3roayKyBaabHUI MEXaHi3M Aii HopMu no-
TOYHOrO 3aKOHOAABCTBA, BUXOASUM i3 3arasbHUX NPUHLMNIB Ta LiHHOCTEWH
KoHcTuTyuii.

3okpema, KoHcmumyuitiHuti Cyd 8u3Ha8 HEKOHCMUMYUiliHOK QiS/IbHICMb
BepxosHoi Padu no mnymaverHro KoHcmumyuii YkpaiHu 3 MipKy8aHe KOH-
cmumyuiltiHux Mexaiamie nodiny 81ad, cucmemu CmpuMysaHs i npomusae,
ix 830EMH020 36a71GHCYBAHHS Ma 83AEMOO0Ii, @ MAKOX KOHCMUMYHBAHHSIM
iHcmumymy KoHcmumyuitiHoi tocmuyii 8 Ykpaini*®'; koHcmamysas 3a6e3-
neyeHHs KoHcmumyuiliHocmi peanizauii nosHosaxeHs BepxosHoi Padu

401 Nue.: PiwenHsa KCY Big 11 nunHa 1997 poky N2 3-3n.
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npu 8HeceHHi 3MiH o OCHOB8H020 3aKOHY Npu 30iliCHEeHHI npeseHMmMu8Ho20
KOHCmMUmMyuitiHo20 KOHMPOAK Ma 8idcmosse npuHyUn 83aemodii cybekmie
no eHeceHHK 3MiH 0o KoHcmumyuii YkpaiHu*®?; inmepnpemysas mepmiH
“30Kk0H00aBCMBO’, AKe 0XONJOE 3aKOHU YKPAiHU, YUHHI MiXHApOOHi 00-
2080pU YKpaiHu, 3200a Ha 060893K08ICMb SKUX HA0AHA NAp/AamMmeHmom, a
MAKkoX« IHWi HOpMAmMuUBHo-Npagosi akmu, NpuliHami opeaHamu enaou 8
Mexax ix nosHosaxeHs ma 8idno8idoHo 0o KoHcmumyuii i 3akoHig Ykpai-
HU*%3 ma npu po32ag0i pady iHWuUX cnpas.

3riAHO NPUHLMMNY BEPXOBEHCTBA NPaBa OpraH KOHCTUTYLIMHOI 0CTK-
uii npu inTepnpetauii OCHOBHOro 3aKoHy NOBMHEH 3abe3nevyBaTu EAHICTb
PO3YMiHHS MO0 HOPM Y CUCTEMi 3arafibHUX KOHCTUTYLLIMHUX LliHHOCTeN, 3a-
rafibHOBM3HAHMMU MPUHLMNAMKU | HOPMAMM MiXHApPOAHOro npasa 3 ypa-
XYBAHHAM NO3UTMBHOIO i NPUAHATHOMO iHO3EMHOIO JOCBIAY (MeTof Nopis-
HANbHOrO NPaBO3HABCTBA). [1pu 3ab6e3neyeHHs rapaHTii CTanoCTi KOHCTU-
TYLIMHOTO CTaTyCy CMCTEMA KOHCTUTYLIMHUX LiIHHOCTEN NMOBWHHA TAYMayu-
TUCS Yy B3AEMO3B'A3KY TaKUM YMHOM, W06 HE BMKIIKOYATM OfHA OAHY. 3aaa4a
KOHCTUTYLiIMHOI FOCTULLIT MO rapaHTyBaHHIO MPUHLMNY BEPXOBEHCTBA Npaga
NoBMHHA ByTM CNpsIMOBaHa Ha [OCArHEHHS CpaBeaMBOro Ta NPOMnopLii-
Horo edekTy No feTanisauii Ta KOHKpeTU3aLii KOHCTUTYLIMHUX HOPM.

2. Mpu iHTepnpeTauii Koncmumyuyitinuii Cy0 € 3e’a3aHuli iepapxieto

npasosux HOpM, Ka BUCTYNa€E OCHOBOK CTabinbHOCTI NPaBOBOi CUCTEMMU.

3aBaaHHs Cyay He BM3HAYaTW OCHOBHI MPAaBOBI MPUHLUMMK, @ BCTAHOBIIO-
BATM iX 3MICT, npaBuna ix 3actocyBaHHs. OpraH KOHCTUTYLIMHOI tOCTULi
MOBMHEH BPaX0OBYBaTM BCIO CYKYMHICTb NPaBOBMX aKTiB, NpUMMaTHh A0 yBa-
M KOXEH aKT AepXKaBHOI BAaAM, OCKiNbKM 3riAHO npe3yMnuii BOHM npu-
MMatloTbCs BiANOBIAHO 40 BCTAHOB/EHOT Npoueaypu. 3 npouecyanbHoi CTo-
poHu KCY NOBMHEH YiTKO OpPIEHTYBATUCA Y 3araibHUX HAMPSMKAX NOAITUKK
[ep>aBu, BUCTYNaTi apbiTpoM Npu BUHUKHEHHI aKTyalbHUX MUTaHb pe-
anizauii KoHctutyuii (akTyanisauia KoHcTuTyuii), cnpuati 3abesneyeHHto
HaCTYNHOCTI IHCTUTYTIB Ny6NiYHOI BNaau.

402 Nue.: PiweHHs KCY Big 9 uepsHsa 1998 poky N2 8-pn/98.
403 Nue.: PiweHHs KCY Big 9 nunHa 1998 poky N2 12-pn/98.
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lpu po3ans0i cnpasu npo KoHcmumyuitiHicms 3akoHy YkpaiHu npo eu-
6opu HapoOHux denymamie YkpaiHu***, Cyd suxodug 3 mozo NosoxeHHs,
Wo HOpMa 3aKOHY He MOXe Cynepedumu 3mMicmy 0CHO8HOI HopMu (mobmo
KOHCmMumyuitiHoi), i Ha uili nidcmasi 8U3HA8 HEKOHCMUMYUITHUMU Uinul
pA0 nosnoxeHb 0aHo20 3aKoHy. Y psdi cnpas, N08A3aHUX i3 KOHGIIKMOM
Mi¥ 3a0KOH00a8Yyow ma eukoHagyoro 81adok, Cyd euxoous i3 KOHCMU-
myuiliHo20 MexaHi3My nepepo3nodiny nNpasomeopyux NOBHOBAMEHb MiX
BepxosHoto Padowo ma KabiHemom Minicmpie, a makox ecmaHoeneHoi
Koncmumyuiero iepapxii Hopm OCHO8HO20 3GKOHY MA HOPMAMUBHUX GK-
mie 32a0aHUX BULLUX 0p2aHi8 depxasu.

lpu po3enadi cnpasu N2 1-18/99 npo komyHanwHi nocayau*> Cyo eu-
X00u8 3 KOHCMUMyUyiliHo20 MexaHizmMy nepepo3nodiny npasomeopyux
NOBHOBHEHL BULLUX 0peaHi8 0epasHoi 81a0u Ma 8U3HAYU8 KOHCMU-
myuiliHuli MexaHi3mM nepepo3nodiny npagomseopyoi KoMnemeHuyii opeaHie
ny6niyHoi enadu e YkpaiHi.

Mo cyTi AaHWIA NpUHUMN iHTepnpeTaLii TICHO NOBYI3aHWI i3 Teneono-
riYHMM METOAO0M, B OCHOBI SIKOTO IEXKWUTb BUSB/IEHHS BOJi TBOPLLIB KOHCTU-
Tyuii Ta 3akoHozasuq. [Mpu LUbOMY HEOOXiAHO BMpILLYBATU AMNIEMY LLOAO
uinicHocTi TekcTy KOHCTUTYLiT, OCKINbKKM B NpoLeci eBONLITi HEMUHYYE BU-
HWKA€E PO3PUB MiX NEPBICHUM 3MiCTOM KOHCTUTYLLIMHOT HOPMUM Ta KOHKPeT-
HO-iCTOPUYHOK peanbHiCTo. EBONOLLIS KOHCTUTYLIMHOMO NpaBa NPUBOAMTb
[0 3MilLEeHHS aKLEHTIB Yy PO3YMiHHI CMUCAY KOHCTUTYLLIMHUX HOPM, @ TOMY
OpraH KOHCTUTYLiIMHOT OCTULLIT 3MYLIEHWNI 3BEPTATUCS A0 BUSBNEHHS CUC-
TEMU KOHCTUTYLIMHUX LiiHHOCTEW, TOBTO A0 MEBHWUX HAAMO3UTUBHUX iLeM,
L0 3B'A3YI0Tb 3MiCT KOHCTUTYLII.

3. 8k opraH ny6niyHoi Bnagu KoHcmumyuitiHuii Cyo sucmynae cmpyk-
mypoio no 3abe3neyeHHi0 epekmueHoi cucmemu 3acobie npasoeozo 3a-
xucmy. Y iHTepnipeTauiiHin aisnbHocti KCY Wmnpoko 3acToCoBY€E MpaBOBi
NPUHUMMKM Ta Npe3yMnuii, 3aCTOCYBaHHS SKMX 3 TOYKM 30py npoLecyanb-
HOro NpaBa BUCTYMNAE iIHCTPYMEHTAMM KOPUANYHOT TEXHIKM. Taki iIHCTPYMEH-

404 KCY PB 1:310.
405 PiweHHs KCY Big 2 6epesns 1999 poky N2 2-pn/99.
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TV CNyXKaTb 3aCOO0M BMHECEHHS 3aKOHHOTO PillEHHSl, BUCHOBKY Y CMpaBi.
Baxnusum y gisnbHocTi Cyay € 3aCTOCyBaHHS METOAY aHaAnNorii, KOn okpe-
Mi aCNEeKTU KOHCTUTYLLIMHO-NPaBOBMX BifHOCMH Be3nocepesHbOo He Bpery-
JIbOBAHO KOHCTUTYLIMHUMM HOPMaMMU.

3riAHO MPUHLMNY BEPXOBEHCTBA NpaBa KPUTEPIEM KOHCTUTYLIMHOCTI
iHTepnpeTauii CNy>XXUTb 3MiCT OCHOBHMX MpaB i cBo60A. KOHCTUTYLINHWIA
Cyn HeoOHOPa30BO MiAKPEC/IOBAB y CBOiX CNpaBax BEpPXOBEHCTBO OC-
HOBHMX MpaB i cBobon, 3a6e3neyeHHs 0cobi NpaBa Ha CyLOBMIA 3aXUCT Ta
MOro nojanblue po3WMPEHHS SK rONOBHOI TEHAEHLUIT BITYM3HSHOMO KOH-
CTUTYLLIOHANi3My, 3'9CYyBaHHA 3MiCTy OCHOBHWMX MpaB Yy BiAMNOBIAHOCTI A0
MiXXHapOAHO-NPaBOBUX aKTiB TOLLO.

lpu po3ensdi cnpasu npo npaso sinLHo2o 8ubopy 3axucHuxka KCY suxo-
oue 3 miei npasosoi no3uyii, wo donyck 0o 3axucmy npas 0cobu y KpuMi-
HA/bHOMY Npoueci minbKu 0cobu, ujo 80/100i€ C8I00UMBOM HA 3aliHIMMS
ad8oKAMCbKOK QiF/IbHICMIO NOPYWye psi0 KOHCMUMYyUiliHUX NpuHuyunis.
30Kpema, make nonoweHHs He 8idnosioae c8ob0di subOpy 3axXUCHUKA (4.
1 c¢cm. 59), HeOonycmumocmi 0obmexeHHsI 0CHOBHUX nNpag i ceob00, OKpiM
sunaokie susHayeHux KoHcmumyuiero (cm. 64) ma 3a80aHH0 depmasu no
3abe3neyeHHI0 3axucmy KOHKYpeHuii y nidnpueMHuUueKid disneHocmi (4. 3
cm. 42) y koHmekcmi 3a6e3neyeHHs1 00CMynHoi K8anigikosaHoi npasosoi
donomoau y 0aHili cepi ma nidsuweHHs keanigikayii gaxisuig y eanysi
npaga*®. 3 0aHoi npagosoi no3uuii sunausae HeobXiOHicMb 3aKOHOOAsYO-
20 8pe2y/t8aHHs b6inbl nidsuweHux sumMoz 00 Kopnycy pucmis, ki 30il-
CHIOMb KPUOUYHY NPAKMUKY, 30KpeMa 30ilCHIMb NpedcmasHULmMeo
ma npasosuti 3axucm oci6.

lpu po3ensdi cnpasu npo c8ob60dy ymgopeHHs npogcninok KoHcmumy-
uitinuti Cyd koHcmamysas, wo 3aKoH npo npogeciliHi cninku, ix npasa ma
eapaHmii 0isneHocmi 0bmexcye c8ob600y ymeopeHHs NpopCninoKk y momy,
WO YHEeMOMUIUBTIE CMBOPEHHS CAMOCMIUHUX NPOGCNiNoK Ha OKPeMoMy
nidnpuemcmesi, ycmaHosi ma opearizauii. KCY 8u3Has HekoHcmumyuidHu-
MU NONOMEHHS 32000H020 3aKOHY, 30KpemMa (1020 NOJI0HEHHS, SKi pakmuy-

406 PiweHHs KCY Big 16 nuctonaaa 2000 poky N2 13-pn/2000.
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HO 8CMAHOB/IMb MAKi yMOBU /1€2aNi3auii NpopCninokK, Ki pieHO3HAYHI
8UMO3i Npo nonepedHiii 0038in HA ix ymeopeHHs*"’.

4, OpraH KOHCTUTYLIMHOI OCTULUIi MOBWMHEH 3A4IMCHIOBATM 3aXMUCT
CyOEKTUBHMX MyBNiYHMX NpaB 3riAHO MPUHLMIY BEPXOBEHCTBA MpaBga.
KoHctutyuitiuin Cyn € noe’a3aHuli no3umueHO 3AaKpinieHow cucmemoro
OCHOBHUX Npae i c60600. PazoM 3 TUM y aaHomy Bunaaky Cyn He Moxe
CTaBaTW Ha BiABepTO GopManbHy NO3MLiI0, @ PO3rNAAATU CYKYMHICTb NpaB
i cBO6GOL NOAMHM Y KOHTEKCTI i3 MiXXHapOAHO-NPaBOBMMM aKTaMM Ta 3Mic-
TOM MOTOYHOIO 3aKOHOAABCTBA YKpaiHM.

KoHctutyuintmin Cyn HeogHOPa3oBO OOrpYHTOBYBAaB CBOi  PilLEHHS
MipKYBaHHAMM 3a6e3neyeHHs KOHCTUTYLLIMHUX rapaHTii 3aXMUCTy OCHOBHMX
npaB Y BiANOBIAHOCTI 4O MiXXHAPOAHO-MPaBOBMX aKTiB (Hanpuknag, MixHa-
POAHOrO NakTy NPO rPOMaASHCHKI Ta NOAITUYHI NpaBa, KOHBEHLT Npo 3axucT
npaB i OCHOBHMX CBODOOS, IOAMHM) LLLOAO MOLWMPEHHS HOPUCAMKLIT 3aranbHUX
CyLiB HA BCi NPaBOBIAHOCKHM, LLO BUHUKAKOTb Y AEPXKaBI, TEHAEHLISIMU pPO3-
LUMPEHHS! IHCTUTYTY MPABOBOrO 3aXMCTy OCHOBHMX npas*®. 3 iHworo 6oky Cya,
BM3HAaB, O OCHOBHI (KOHCTUTYLIMHI) NpaBa KOPECMOHAYKTbCS 3 HOpMaMu
MOTOYHOrO 3aKOHOLABCTBA, SIKe JOMOBHIOE iX Nepenik Ta po3BMBAE CTYMiHb
HOPMaTUBHOIO PerytoBaHHS Ta COLLiaNbHO-NONMNITUYHOIO 3abe3neyeHHs.

ToMy OCHOBHI NMpaBa He MOXHA PO3rNA4aTH K 3aMKHYTY CMCTEMY BCe-
pennHi KOHCTUTYL, @ SIK OCHOBY KOHCTUTYLIIMHOT fepxasu. Y cnpasax npo
LiHM i TapudK Ha XMTNOBO-KOMYHANbHI Ta iHLWI MOCAYrK, 338 3BEPHEHHAM
xutenis micta XosTti Bogn Cyn BuBiB NMpaBoBY MO3MLItO, 3rifHO SKOI OC-
HOBHi NpaBa HaknaAalTb 000BM3KM Ha MapiaMeHT 3akoHoAaBYo 3abe3ne-
4yyBaTW MEXaHi3M COLiaNlbHO-NPaBOBOr0 3aXMCTy OCHOBHMX NpaB Ta 34iMc-
HIOBaTK BiAMNOBIAHY COLiaibHY NONITUKY OpPraHamMu AePXKaBHOT BUKOHABYOI
B/IaAM, @ TaKOX OpraHamMu MiCLEBOro caMoBpsLyBaHHA*?, 3 iHworo 6oky
Cyn BM3HAB HECYMICHOI i3 KOHCTUTYLLIEKD iICHYBAHHS K BMK/IOYHOT MipK
KPUMiHaNbHOrO NOKapaHHS CMepTHY Kapy*LP.

407 PiweHHs KCY Big 18 xoBTHs 2000 poky N2 11-pn/2000.

408 PiweHHa KCY Bia 25 nuctonaga 1997 poky N2 6-3n.

409 PiweHHs Big 25 rpyaHa 1997 poky N2 9-3n Ta Big 10 ntotoro 2000 poky N2 2-pn/2000.
410 PiweHHs Big 29 rpyaHs 1999 poky N2 11-pn/99.
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5. MpuHyun pieHocmi i nponopuiliHocmi sucmynae 8a3uiueor 0CHOB0I0
0/19 BUHECEeHHs1 8UBAMEHUX mMa 06rPpyHMOBAHUX pilieHb. 3MICT NPUHLMUMY
PiBHOCTi pPO3KPMBAETbCS Yepe3 0CO6MMBMIA NMOPALOK 3aCTOCYBaHHS KOH-
CTUTYLiMHMX nonoxeHb KoHcTuTyuiniuM CynoM YKpaiHu, SKUIM FPYHTYETb-
CS1 Ha BUCOKOMY CTYNeHi BOIOAIHHSA iHCTPYMEHTAaMM IOPUANYHOT TEXHIKM Ta
€AMHUM, BUBXKEHUM MNiAXOA0M A0 NPaBOBOi TEPMiHONOTIi.

3 MipKyBaHb 302a/16HO20 PUOUYHO20 npuHyuny pisHocmi KCY 8u3Has,
Wo nineau Moxyme nepedbayamucs YUHHUM 3aKOHOOA8CMBOM BUK/IHOYHO
Ha nidcmasi KOHCMUMyUitiHUX HOpM Ma NpuHYunie (30kpema Hesu4yepn-
HOCMIi ma 8i0Kpumocmi ocHo8HUX npas i ce0600, wo 3abezneyytoms nio-
suULeHI 2apaHmii coyianbHo20 3axucmy cneyiansHuM kamezopism ocio)*:.
3 iHwoz0 6oky, Cyd 8U3HAB, WO HE MOXYMb 8CMAHO8/IKBAMUCS 0bMe-
EHHS y peanizauii 0coborw npasa Ha 3axucm mpyoosux, CoyianbHUX ma
EKOHOMIYHUX Npag ma iHmepecie CMoCo8HO HAnEXHoCcmi 00 npogpcninku
He3anexHo 8i0 Mmoeo, Yu Ha0aHi 0CMAaHHIli mpyodos8uUM KOJIeKMUB8OM NOBHO-
BAX(EHHS HA NIONUCAHHS KONEKMUBH020 002080pY, y200u 3 adMiHicmpauyi-
€0 NiONpUEMCMBA, ycmarosu, opeaHizauii*2.

MpuHUMN PiBHOCTI | MPOMOPLIMHOCTI BU3HAYAE NPABOBUIN PEXUM BU-
3HaYeHHs1 0OMEXEHHS CTaTyCy YYaCHUKIB KOHCTUTYLIMHMX NPaBOBIAHOCUH.
3rilHO Moro cMUcny 0cobnmBi NpedepeHLii, Nifbru Ha KOPUCTb NEBHOT Ka-
Teropii ocib TnyMauaTbca K NpaBOBi rapaHTii iX cTaTycy; BiANOBIAHO 00-
MEXEHHS iX CTaTyCy NOBMHHO BYTW 3aCHOBAHO HA OCHOBI (hOpManbHOrO 3a-
KOHY, CYMiCHOIO 3 KOHCTUTYLiMHUMU LiNSMU, AN LOCSATHEHHS KOHKPETHOI
NeriTMMHOI MeTU y AeMOKPATUYHOMY CycninbCTBi. OBMEXEHHS OCHOBHMX
npas i cB0604 MOXe 3MiACHIOBATMUCS BUK/IKOYHO HA OCHOBI 3aKOHY Ta He06-
XiAHICTIO Yy AEMOKPATUYHOMY CYCMiNbCTBI 3 METOK LOCArHEHHS 3aranbHuX
CYCNiNbHUX LIHHOCTEN, @ CaMe 3axMCTy Ny6niyHOro NopsaKy, MOpasbHOCTI
HaceneHHs Ta iHTepeciB iHWKX 0OCib.

41 PiweHHs Big 6 unHa 1999 poky N2 8-pn/99.
412 PiweHHs Big 29 xoBTHA 1998 poky N2 14-pn/98.
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6. Koncmumyuiiinuii Cyd y ceoili iHmepnpemauiiiHiii disneHocmi
noe’a3aHull npoyecyanabHUMU HOpMAamu. 3iNCHIOYM KOHCTUTYLIHE npa-
BOCYA[a Y CYBOpiW BiAMOBIAHOCTI A0 BM3HA4YeHMX 3aKOHOM (DOPM KOH-
CTUTYLIMHOrO MNPOBAMXKEHHS, OpPraH KOHCTUTYLIMHOI HCTULIT CAYXUTb
rapaHTOM KOHCTUTYLIMHOT 3aKOHHOCTI. Y AaHOMY BMNAAKy aKTyanbHUMM
€ npobnemMu [oKasiB Ta A0KA3yBaHHA Yy 3AIMCHEHHI KOHCTWUTYLIMHOIO
CyLOYMHCTBA*. Y KOHCTUTYLIMHOMY CYA0UYMHCTBI 3asiBHUK MOBMHEH 06-
IPYHTYBATM CBOi BUMOIM, @ TaKOX HaAaTU HeobOXiAHI LOKYMEHTH, MaTepi-
anu Ta iHWIi BiAOMOCTI, WO CTOCYHTbCS Cnpasu, Ha Bumory cyaai um Cyay.
3rigHo 3i cT. 19 3aKoHY OCHOBHMI Tarap 36MpaHHA MaTepianie ngra€e Ha
cynnto-gonosifava. Takox 36uMpaty 40AaTKOBI MaTepianu, Npu3Havatu
ekcrneptusy MoxyTtb Koneria cyaais ta KoHnctutyuinnui Cya y npoueci
NPOBa[XKEHHS Y CNpaBi.

HeoAHO3HAYHUM € NUTAHHS LWOAO HOPMATMBHOMO PEry/toBaHHS Mpo-
6nemMu A0KasiB Ta AOKa3yBaHHS. 30KpeMa, 3 LibOro npuBoay NPOMNOHYETLCA
BHECEHHS BiAnoBiAHMX 3MiH A0 3akoHy npo KCY abo HaBiTb NpUAHATTA
3akoHy (Kogekcy) Npo KOHCTUTYLiMHE CYO04YMHCTBO. loes npuiHATTS KO-
[eKCy 3 UMX NUTaHb Y CBITI HE CNPUMAETLCS 3 OMNSAY Ha KOMMIEKCHICTb
NUTaHb, SKi BUPILWIYE OpPraH KOHCTUTYLIMHOI CTULii. Ha Hawy aymky, ue
MUTaHHS HaNeXuTb A0 PernaMeHTapHUX NOBHOBaXEeHb KOHCTUTYLiMHOIO
Cyny, OCKiNbKX BUPILLEHHS NOPSAKY 3AiMCHEeHHs po3rnagy cnpas y Cyai
CTaBWTb BUMOTU LLLOAO BUHECEHHS pilleHb CaMe nepes, CyLO0BOK KOMEriel.
3rigHo u. 2 ct. 3 3akoHy npo KCY Cyn Moxe pernaMeHTyBaTH OpraHisauito
MOro BHYTPIiWHbOI pob0THK Y BiZANOBIAHOCTI 10 3aKOHY.

7. KoHcmumyuitinuii Cyd nosuHeH dompumysamucs npouecyanbHoi
¢dopmu suHeceHHs iHmepnpemauiliHux akmie. 3rinHO 4. 4 cT. 63 3aKoHyY
KoHctutyuiiHuin Cypn, CBOI pilleHHsS Ta BUCHOBKW MOTUBYE NMUCbMOBO, SKi
NiANUCYIOTbCS OKPEMO CYAASIMM, WO FON0CYBanM 3a MOro NPUAHATTS, Ta
odiuiHo obHapoaytTbea. Cyaaa KCY, Wwo nianvcas pieHHs, BNpasi Bu-
KNacTu OKpeMy AYMKY Yy pilleHHi y nMcbMoBin dopMi, ka OOAAETCA A0
piweHHs Cyay ( cT. 64 3aKoHy).

413 Ckomopoxa B., MweHnYHui |. KOHCTUTYLiAHWIA KOHTPONb: MUTaHHA pO3risay Crnpas., Xa-
pakTepy Ta 3MicTy piweHb KoHcTutyuitHoro Cyay YkpaiHu. BKCY. 1999. N2 1. C. 55-56.
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Bumora 3akoHy w040 BMOTMBOBAHOCTI pilleHb, BUCHOBKIB Cyay BUMa-
rae Bce6i4HOro, NOBHOrO Ta 06EKTUBHOMO AOC/IAXKEHHS CYLOBO KOMETi€
MaTepianis cnpasu, 06rPyHTOBAHOIO 3aCTOCYBAHHS KOHCTUTYLIMHUX HOPM
B OpraHivHin egHocTi. Ha Uit ocHOBI BMKNaaaeTbcs npasosa nosuuis Cyay
y CnpaB.i, Npouec iHTeneKTyanbHOi AiSNbHOCTI CyAAiB MpU BUHECEHHI pi-
LIEHHS, HAOAHHI BUCHOBKY.

[HTepnpeTauis NpaBoBOi HOPMWU — L CBIAOMA AiANbHICTb, CNPSMO-
BaHA Ha PO3KPUTTA 3MICTy HOPUAUYHOIO NpPaBMaa, 3 METOK MPaBUIbHOIO
3acTocyBaHHsi npaBa“*, t0. [poweBuii BBAXAE, WO BUHECEHHS Cyaneto 06-
I'PYHTOBAHOIO PillleHHs y crnpaBi 6a3yeTbCs Ha MOro BHYTPILIHbOMY nepe-
KOHAHHi Ta BUBYEHHI [OKa3iB y cnpaBi*®®. “MepekoHaHHs cyani € 06ekTHB-
HMM, OCKiNlbKM BOHO (DOPMYETLCA B NPOLEC] i HA OCHOBI NMOBHOrO, BCebiu-
HOro Ta 06EKTMBHOIO po3rnsay BCix 06CTaBMH CNpaBM Y iX CYyKYMHOCTI Ta
B3aEMO3BI3KY 1. 3 Lii€to MeTo 3aKOH BCTAHOBIOE MiABULLEHI BUMOTM [0
cynnis KoHctutyuiiHoro Cyay, BCTaHOBHOE 3a60POHY LLOAO iX NapTiiHOI
Ta NpodCNiNKOBOi MPUHANEXHOCTI, IX NOAITUYHOI UM OMNaYyBaHOI AisNb-
HocTi (cT. 16).

OpHak KoHCTUTYUiHa Modenb dopMyBaHHs KoHctutyuinHoro Cypy
YkpaiHn 06yMOBIIOE NEBHI 0COOUCTI, coLianbHi UM MONITUYHI ynofobaHHS
cynnis. 3 iHworo 60Ky odiuiiHa nybnikaLis okpeMux AyMOK CyaaiB y cnpa-
Bi CBiAUMTb NpO 0cobnnBe NpouecyanbHe NONOXKEHHS K KOHCTUTYLiMHOIO
Cyny, TaK i Moro okpeMux cynnis. ToMy Ayxe BaX/IMBUMU € MOpanbHi Ta
ninosi akocti cynnis KoHctutyuintHoro Cyay, ski 6 3abesnevyBanu ix guc-
TaHLitOBaHHS BifL 0COOUCTUX, COLLIANbHMX, MONITUYHMX Ta iHLUMX YNoA06aHb
un npedepeHuii. 3 iHWoro 60Ky oKpeMy AyMKY CyAAi MOXHa po3rnsaaati
He TiNbKW gK M0ro 0cobmncTy NpaBoBY NO3ULiK0 Y CNpaBi Ta CBOEPiAHY dop-
MYy OMCTaHLit0BaHHS Bif Cy40BOT KOMErii, L0 BUHECIA OCTAaTOYHE pilleHHS Y
CMpaBi, a TAKOX SIK NeBHe JOKTPUHANIbHE IXKEPESO, WO MOXe MICTUTM LiHHI
TEOPETUYHI NONOXEHHS 3 MPoBAEM KOHCTUTYLIMHOMO NpaBa Ta KOHCTUTY-
LifHOro npovecy.

414 Tamaw A. Cyabs v 0buwectso. [IuHaM1Ka NpaBoCco3HaHus 1 npasonpumeHenus. C. 69.

45 Tpowesoi H0.M. Mpobnembl HopMUPOBaHUS CyAercKoro yOexAeHUs B YroNoBHOM CyAo-
npou3BoACcTBe. XapbkoB: Bua wkona, 1985.

416 Tam camo. C. 13.
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TaknM unHoM, dyHkuia KoHnctutyuinHoro Cyay YkpaiHu no ynopsg-
KYBaHHI0 KOHCTUTYLIMHO-NPaBOBUX BiAHOCMH BMMAra€ Bif HbOro BMBaXe-
HOro nigxo4y Npu po3rnaai Cpas Ta YXBaneHHi pilweHb. [itoun y nonitny-
HOMY CepefoBMUILLI 9K KOHCTUTYLiMHWIA opraH Bnaau, KoHctutyuivbmi Cya
NMOBWHEH CTOSITV BUKHOYHO HA MPAaBOBMUX MO3MLISIX NPU BUPIiLLEHHI CNOPiB.
ABTOpUTETHICTb Ta 060BA3KOBA OpuAMYHA cuna piweHb KCY rpyHTYyeTbCS
Ha HanexHin npouenypi posrnagy cnpas, nepeabadvyBaHOCTi NPaBOBOi No-
3uuii Cyay, gKka rpyHTYyeTbcs Ha nosasi Cyay A0 CBOIX MonepeaHix pilleHb
Ta BupobneHin CyaoM BNacHOi AOKTPUHMN.

3 orngay Ha ocobnuee, cneumdiyHe NonoxeHHs KoHCTUTYLiMHOrO
Cyany y MexaHi3Mi nybniyHoi BNaau y XOAi MOro iHTepnpeTauinHoi Aisnb-
HOCTi HeobXiAHO NPUTPUMYBATUCS BMMOT 3aKOHY MpW po3rnsai cnpas y
BiANOBIAHOCTI 4O NPUHUMMIB BEpPXOBEHCTBA npaBsa i cnpaseanmBocTi. Lle
BMMAra€ BMCOKOrO CTYMEHH BOJOAIHHA 3aC00aMM HOPUAMYHOI TEXHIKM,
ockinbkn Cyny HeobxigHO NPaKTUYHO BMPIilYBATV 3aBLAHHS MO 39CYyBaH-
HIO T3 PO3'ACHEHHIO 3MiCTy MPaBOBUX HOPM OAHO3HAYHO Ta YiTKO.

CneumndivHicts npouenypu posrnsgy cnpas KoHctutyuiiHum Cynom
YKpaiHu Nongra€ B TOMY, LLO KOHCTUTYLiMHE NPOBAAXEHHS € BiAMIHHUM BifJ
NPOBa[XXeHHS Yy 3arafbHuUX cyaax. Ha Hawy aymKy, HeMae HeobxiaHoCTi y
[eTanbHin pernameHTauii npouenypw npoagxeHHs y KCY, ockinbku opraH
KOHCTUTYLIMHOI toCTULT BUpilYE cneuundivyHe Koo NpaBoBMX CMOPIB, yX-
Ba/IeHHS pilleHb 3 kX nepenbayae nesHy ceoboay poscyay. JIeriTuMHicTb
BMKOPUCTaHHA cBoboau po3scyny KoHctutyuitHum Cynom 3abe3nedyetbes
BMCOKMMKM BuMoramu o cynnis KCY, npouenypoto 1moro GopmMyBaHHS Ta
BiANOBIAANbHICTIO CyAAiB.

3.3. lOpuamnuHa npupoaa npasoBux akTiB KoHcTuTyuiiHoro Cyay
YKpaiHu Ta MexaHi3M ix peanizauii

lNpobnema OPUANYHOI NpUPOAU NPABOBUX AKTIB OPraHiB KOHCTUTY-
LiMHOI IOCTULIT € NpeaAMeTOM YUCINEHHUX AOKTPUHANBHUX AOCAIAXKEHb Ta
HayKoBMX AMCKYCiM B YKpaiHi Ta B kpaiHax CH/. Lle noscHETbCS HOBM3-
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HOK IHCTUTYTY KOHCTUTYLLIMHOI HOCTULLIT SK IOPUAMYHOI YCTAaHOBYM Y HaLio-
HaNbHil NPaBOBIM CMCTEMI, TPUBANICTIO AMCKYCIM WOAO0 NPUPOAMN OXepen
(dbopm) npaBsa, HebaratMmu TpaauLiSMU QYHKLIOHYBAHHS IHCTUTYTIB npa-
BOBOI [lepykaBM Ta CNabKicTo CyLOBOI rinKK BNaaM.

Y TpagMUinHii BITYM3HAHIN NPaBOBIN OOKTPUHI BBAXAETLCA CYMHIB-
HMM TBOPEHHS JyKepen npasa CyL0BMMM YCTAHOBAMM, OCKINIbKK HIBUTO Lent
(aKTop NiapuBaE NPUHLMMN BEPXOBEHCTBA NapaaMeHTy. 3 iHworo 6oky 3ra-
[aHa npobnema € TakoX NpeaMeToM AUCKYCii HaBiTb Y KOHTEKCTi pO3yMiH-
HS NPUPOAM YCTAHOBYOI Ta PEeBi3ifHOT BNaaM, CNiBBIAHOLEHHS YCTaHOBYOI
BMlafiM HApoAy Ta OpraHi3aLiiHo-NpaBoBoi Bnaau, To6To nybnivyHoi Braau
IHCTUTYTIB AlepXaBu Ta MiCLLEBOro CaMOBPSAYBaHHS.

CKnapHicTb HaykoBOi AMCKYCii 0OYMOBMOETLCS HebaraToC/iBHICTIO
HOPMATMBHMX MONOXEHb LWOAO YMHHOCTI aKTiB OpraHiB KOHCTUTYLIMHOI
toCcTMLii. Pa3oM 3 TUM CKynicTb NPaBOBOrO perytoBaHHSA npouenypu 06-
IPYHTYBAHHS Ta BMHECEHHS1 OCTATOYHWUX pilleHb LMX OPraHiB BKa3ye Ha
0co6MBY iX OPUAMYHY NPUPOAY Y NOPIBHSHHI i3 pilUeHHAMM CYAiB 3arasib-
HOI IOPUCAMKLIT Ta aKTaMM iX KacauilHKUX (peBi3iiHunX) iHcTaHuin. Cnocre-
PiraeTbCs Oeska HACTOPOXEHICTb Y BITYMU3HAHIN OPUAMYHIN NiTepaTypi y
NNaHi BUAINEHHS aKTiB OPraHiB KOHCTUTYLIMHOI FOCTULIT SK CAMOCTIAHOIO
[xepena npasa.

3 TOUYKM 30py KOMNAPATUBICTUKM T3 CUCTEMHOIO aHanNi3y HaMu y Libo-
My LOCNIAKEHHI BXe 3p06ieHO NeBHUI Niaxif A0 BUPOGNEHHS BAACHOIO
H6aueHHs Liei npobnemu. MponoHoBaHI MeTOAM i3 3aCTOCYBAHHSAM METOLIB
dinocodii npaBa, GopManbHOi OPUANYHOI IOTIKM, CUCTEMHOMO Ta KOMMNa-
paTMBHOrO METOAIB Aal0Tb 3MOTY MPOCNiAKYBATU HE TiINbKM IOPUANYHY NpK-
pOAY LIMX aKTiB, @ TAKOX MexXaHi3M ix peanisauii. Y KoMnnaekci ui nuTaHHS
Nlexkatb y NAOLWMHI NPOoLLeCyanbHOro Npasa, OCKiNbKM YUHHICTb pilleHb npa-
BO3aCTOCOBYMX OPraHiB Ta ix peanizauif € KiHLeBMMM CTafisMK 3aCToCy-
BaHHS HOPM MpaBa, NPaB03aCTOCOBYOI AiSNbHOCTI Y LiNoMy.

Y BITUM3HAHIM OPUAMYHINA NiTepaTypi OPUANYHIA Npupoai akTiB KoH-
ctuTyuitHoro Cyay npuaineHo ysary y npauax B. Tuxoro*’, B. Ckomopo-

“7 Tuxwuit B. OdiuiiiHe TnyMaueHHs KoHCTUTYLT Ta 3aKoHiB YkpaiHu KoHctuTyuiiium Cynom
Ykpainu// BKCY. - 1998. - N2 4. - C. 38-45.

PO3AIN III. MpouecyanbHi popMu i METOAM rapaHTYyBaHHS
KOHCTUTYLINHOrO naay y aisnbHocTi KoHcTuTyuinHoro Cyay YkpaiHu

257

xu Ta |. MweHnuyHoro*®, M. MaptnuHenka*?, B. Lanosana*®, C. LeBuyka*?!,
M. TecneHka*?? Ta psagy iHWKX BiAOMUX BYEHUX. Y POCIICbKi HAayKOBIW AyM-
Ui NpuBeEpTaOTb YBary A0CiAKEHHS Liei npobnemu y npausx M. Bitpyka*?,
B. KpsixkkoBa Ta J1. JlazapeBa“*?*, T. XabpieBoi*?*, b. E63e€Ba*?® Ta iHWMX.
AHani3 uMx pi3HMX NO3ULIM CBIAYMTD, LLO BITYU3HAHA OOKTPUHA HOPU-
[VMYHOI NpMpPOAM aKTiB KOHCTUTYLIMHOI IOCTULLIT € BIiAMIHHOLO Bif, pOCiMCbKOI
LOKTPUHW. CRiNBHUM Y pO3rNsaAyBaHUX NO3ULISX € BU3HAHHA aKTiB OpPraHiB
KOHCTUTYLLIMHOI IOCTULIT SIK CAMOCTIMHOMO AXepena KOHCTUTYLIMHOro npa-
Ba. [0DN0BHO BIAMIHHICTIO € Te, WO POCIiMCbKA AOKTPMHA BU3HAE Li aKTH 9K
aKTW CY[0BOro npeLueneHTy, a Y BITYM3HAHIN — akTn KoHcTuTyuinHoro Cyny
pO3rN94aTbCs K AONOBHEHHS A0 HOpM KOHCTUTYLIT | 3aKOHIB YKpaiHu, Ha
NiACTaBi SKUX BOHM BMHECeHi. Pa30oM TUM QOPMYNIOETLCS NO3MLIS, 3rigHO
akoi akTn KoHctutyuiinoro Cyay 3aiiMatoTb CaMOCTIMHE MONOXKEHHS cepef,
[>Kepen npasa, WO BOHW NOCiAA0Thb NiANOPSAKOBAHE MOMOXKEHHS BiAHOC-
HO KoHCTUTYLii, BONOAIOTb perynsiTMBHUM Ta OXOPOHHMM MEXaHi3MOM Yy
CUCTEMI KOHCTUTYLLIMHO-MPABOBMX BiAHOCUH. AKTU KOHCTUTYLLIMHOI OCTULiT

418 Ckomopoxa B., MweHnYHWi |. KOHCTUTYLiAHWI KOHTPONb: MUTaHHA pO3risay Crnpas., Xa-
pakTepy Ta 3MicTy piweHb KoHctuTyuitHoro Cyay Ykpainm // BKCY. - 1999.- N2 1. - C. 51-63.
CkoMopoxa B. OkpeMi nUTaHHA AiSNbHOCTI KOHCTUTYLIMHOT tocTuuii B YkpaiHi // MY.- 1999.
- N2 12. - C.8-10; BiH xe. OkpeMi nuTaHHs NOAINY BNaau, BU3HAYEHHS AePXKaBHOI Ta CyA0BOI
BNafM, HesanexHocTi cynosoi Bnaau // BKCY. - 2000. - N2 1. - C. 65-67.

419 MaptureHko T. KoHctutyuiimit Cyn YkpaiHu: NOBHOBAXEHHS! Y KOHTEKCTI ABOPIYHOMO
nocsiny (keiteHb 1997 - kBiTeHb 1999 poky) // BKCY. - 1999. - N2 4. - C. 46-62.

420 |llanosan B. TeopeTuuHi npobnemu peanisauii KoHctutyuii Ypainm // 1Y. - 1997.- N2 6. -
C.5-7; OdiuiriHe TnymauyeHHs sk GyHKuis KoHctutyuiiHoro Cyay YkpaiHu (npobnemu Teopii)
// BKCY. - 1999. - N2 3. - C. 52-57; CTaHOB/NIEHHS KOHCTUTYLiOHaNi3My B YKpaiHi: npobnemu
Teopii // NY.-1998.- N2 5.- C. 27-28 1a iH.

421 llesuyk C. LLlono o60B3K0BOCTI pieHb KoHcTuTyuiHoro Cyay YKpaiHu y KOHTEKCTi AOK-
TPUHK cyposoro npeueneHTy // MY. - 2000. - N2 2. - C. 45-48.

422 TecneHko M. lNpaBoBa npupoaa akTiB KoHctutyuiHoro Cypy Ykpaiwu // MY.- 2000. -
Ne 2.-C.6-9.

425 Butpyk H.B. KoHctuTyumorHoe npasocyaue. - C. 253-270, 273-275.

424 Kpsbkkos B.A., Jlazapes J1.B. KoHcTuTyumMoHHas toctuums B Poccuiickoin Mepepaumn. - C.
227-257.

425 Xabpwesa T.4. TonkoBaHue KoHctuTyumu Poccuitckoit Mepepaumu: Teopus M NpakTMKa. —
M., 1998.

426 363eeB b.C. KoHctuTyums. MpaBoBoe rocynapcteo. KoHCTUTyumoHHbIM Cya. - M., 1996;
TonkoBaHue KoHctuTyummn KoHctuTyumoHHbiM Cynom Poccuiickoit Depnepauuu: Teopetuye-
cKkue u npaktuyeckue npobnemsl// M. - 1998.- N2 5. - C. 3-8.
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pO3rN94akTbCs 9K BaXK/IMBUWA IHCTPYMEHT KOHCTUTYLIMHOI 3aKOHHOCTI Ta ui Nnpasosoi ocHosu piweHHs (‘HezamusHuli 3akoHodageus” y 8unaoky
KOHCTUTYLIMHOTO NOPSIAKY. KOHCMUmyUyiliHoe0 KOHMpo, ma ‘no3umugHuli 3akoHodaseus” - npu

Ha nepekoHaHHsa B. [epzeniliHuka, npu 8u3HaHHi KoHcmumyuitiHum Cy-
00M 3aKoHy a6o (i020 OKPEMUX NOJIOHEHb HEKOHCMUMYUIHUMU ‘Cmeopio-
€MbCS HOBA HOPMA NPasa, KA 8iOMIHSIE MUHYJY, pO3N0BCHOMYEMbCA HA
HesU3HayeHe KoJio 8unadkie, € 060853k080t0 0/151 8CiX CyOEKMi8 Nnpasosio-
HOCUH 8 YKpaiHi ma He nidnsizae ockapmeHHo”; y sunadky iHmepnpema-
uii = 8 3anexHocmi gid (io2o 06€kma (Yu KOHCMUMYyUii, 4u 3aKoHy), = akmu
KCY matome 03HaKu HOpMamugHoOCmi, 00HaK 80OHU HE MOX(ymb p032/150a-
mucs 5K Oxepeso npasa, 8OHU € iHMepnpemauiliHuMu aKkmamu, wo ma-
tomo donomixHull xapakmep*”’. M. TecneHKo po3Kpugae npupody akmie
KCY yepe3 kamezopito “npasosi nozuuii” sk caoepioHoi ‘npomoHopmamus-
HOI” ix npasosoi ocHo8U i no cymi npuxodums 00 NodibHUX BUCHOBKIB*.
OO0Hak no3uuis asmopis, Wo HibUMO NpuU BU3HAHHI HEKOHCMUMYUilHUMU
NosoMeHHs 3aKOHY BUHUKAE HOBA HOPMA, BUK/TUKAE 3anepeyeHHs, OCKIiNbKU
y 0aHoMmy sunadky HeobxioHo 6e3nocepedHbo 3acmocosysamu Hopmy KoH-
cmumyuii y koHmekcmi piweHHs KCY.

Take HEOOHO3HAYHe b6aqeHHs Npupodu akmie opaaHy KOHCMUMyUyitiHoi
rocmuyii 06ymM08/1eHO WMYYHUM PO3MEXCy8aHHSIM PYHKUIlT KoHCcmumyuyili-
HO20 KOHMPOJII0 ma iHmepnpemauii KoHcmumyuii, 30KkpemMa OKpemo 4o-
MyCb p032150aEMbCS iHMepnpemauis 8ionos8ioOHoO KOHCMUMYUIi i 3aKOHi8.
3a csoim 3Micmom npasosa no3uuis byob-sK020 Cydy € NPAgosot 0CHOBOH
06rpyHMy8aHHs pilleHHs, a 8 KOHmeKkcmi iHmepnpemauii KoHcmumyuyit-
H020 KOHMPOJIK iCHYE HEOOXIOHICMb PO3GCHEeHHS 3Micmy KoHcmumyuyili-
HUX HOPM Yy HEepO3pUBHOMY 3853KY i3 NOMOYHUM 3aKOHOAABCMBOM Yy Cusy
abcmpakmHo20 ma 8i0kpumozo xapakmepy nepuwux. LimyyHe po3me-
y8aHHS QyHKUili iHmMepnpemauii kKoHcmumyuii i 3akoHy sede 0o 8mpa-
mu N102i4H020 38913KY, i 83a2ani npagosoi no3uuii (npasosoi ocHosu), npu
npagosili apaymeHmauii ma obrpyHmysaHHi pilieHb KOHCmumyuitHuMU
cydamu. 3po3yMmino, Wo espemiamu, SKi 8XUBAOMbCI NPU Xapakmepucmu-

oQiuiliHoMy maymayeHHi KoHCmumyuii i 3aKOHie), 8xuearomscs 015 po3-
MEeXy8aHHS Npasos8o20 CMUJIO Npu ap2ymeHmauii npasosoi no3uuii cydy e
3anexHocmi 8id kamezopii cnpasu. O0Hak npu po32ngdi 6yosb-sKoi cnpasu
0p2aH KoHCmumyUiliHoi rocmuuii € No8sa3aHuli i3 NPUHYUNOM 8epX08EH-
cmea npasa ma iepapxier Npagosux HoOpM.

Ha Hawy AyMmKy, BITYM3HAHA KOHCTUTYLiMHA AOKTPUHA TSXIE A0 Oya-
NiCTMYHOT No3uuii Wwoao npupoam akTie KoHctutyuinHoro Cyay, sika BUnam-
BAE i3 OpraHivyHOI Ta IHCTUTYLiMHOI Teopii ctatycy KoHctutyuinHoro Cyay
Ykpainu.

Pociticeka 0okmpuHa y desikili Mipi cynepe4ums npupodi pOMaHo-2epMaH-
cbKkoi npasosoi cucmemu (xoua FO.Tuxomupos 3 Ub020 npusody 8KA3YE, U0
y Pocii ma iHwux kpaiHax CHL ¢popmyemescsa “espasiticeka” npasoga cucme-
ma*?, aka Mae nepexioHuli xapakmep). Ha Hawy OyMKy po3ensoamu akmu
0p2aHie KOHCmuUMyuitiHoi ocmuuii 8 sKocmi cydo8020 npeuedeHmy € cnpo-
WeHUM po3yMiHHS npobaemu i no cymi ye gede 00 38yHeHHS NpedMemHoi
cepu OisnbHOCMI KOHCMUmMYyUiliHoOi rocmuuii, 8uxods4u i3 ii 3a80aHs no
3abe3ne4eHHI0 8epX08eHCM8a KOHCMUMYLUi SK 0CHOBHO20 3aKOHY.

Mpasosi akTn KoHcTuTyuiHOro Cyay YKpaiHu MOXHA NOLINUTK Ha ABi
CaMOCTIMHI rpynu: Q) akTM pernameHTapHoOro xapakrepy Ta 6) iHTepnpeTa-
LiMHI aKTW. Taknii NOAIN aKTiB BITYM3HSHOrO OPraHy KOHCTUTYLLIMHOI toC-
TULIT BUNAKMBAE i3 nonoxkeHHs KoHctutyuinHoro Cyay y MexaHismi noginy
Blaf Ta MOro GyHKLioHaNbHUX 3aBAaHb No 3ab6e3neyeHH0 BEpPXOBEHCTBA
KoHctuTyuii sk OCHOBHOrO 3aKOHY Ha BCilt TepuTopii YKpaiHu.

I. Akmu peanamenmapHozo xapakmepy Koncmumyuiiinozo Cydy Ykpai-
Hu. [1o Takoro poay BigHOCATbCA HAcTynHi akTm Cyay: a) PernameHT KoHcTu-

429 KpuTuKy gaHoro nigxony awe.: XaputoHosa O.1., XapuToHoB €.0. [opiBHsIbHe NpaBo €B-

427 TepreniiHuk B.0.MpaBoBi Npo6ieMu CTaHOBAEHHS | GYHKLiOHYBAHHS KOHCTUTYLLIMHOI HOC- ponu: OCHOBM NOpPiBHSNBHOO NMPaBO3HABCTBA. EBponeichKi Tpaaumuii. Xapkis: Opicceit, 2002;
Tuuii Ykpainu: ABToped... KaHg,. top. Hayk. - K., 2000. - C. 14-15. Canpos A.X. CpaBHUTENbHOE NpaBOBefeHWE (OCHOBHbIE MPaBOBblE CUCTEMbI COBPEMEHHO-
428 TecneHko M.B. KoHctuTyuiiHa topucavkuis B Ykpaini.— C. 11-13. ctv). Mocksa: FOpuctb, 2000. C. 376-378.
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TyuinHoro Cyay Ykpainu (ctatta 30 3akoHy npo KCY); 6) MNMonoxeHHs npo
Cekpetapiart (ctatta 32), npo lNocTinHi komicii KCY (ctatts 33), npo Apxis
KCY (ctatTa 35), npo bibnioteky KCY (ctatta 36); B) aKTM opraHisauiinHoro
XapakTepy, WO NpUIMMaloTbCa Ha 3acifaHHax KoHcTuTyuinHoro Cyaoy Ykpa-
iHu (8 71 Pernamenty KCY).

Y BignosigHocTi o cratti 30 3akoHy npo KCY nMTaHHS NpoBagKeHHS
y cnpasax Ta gisnbHocti KoHctutyuinHoro Cyay, noro CekpeTapiaTy, nopsi-
[0K [iNOBOACTBA, MPaBmna BHYTPIiWHbOro po3nopsaaky Cyay BU3HaUaroThCs
KoHcTuTyuieto Ykpainu, umm 3akoHoM Ta aktamu KCY, Wwo BCTAHOBAOKOTbL
nopsaoK opraHisauii BHyTpiwHboi pobotn KoHctutyuiiHoro Cyay Ykpai-
Hu. TOMY aKTW pernaMeHTapHOro Xapaktepy NpuUMMaloTbCsl Ha OCHOBI Ta
y BignosigHocTi no KoHctutyuii Ta 3akoHy npo KCY, Ha KOHKpeTM3aLito
Ta geTanizauito ix nonoxeHs. Ix IOpUaMYHa NpUpoaa Nongarae B Tomy, WO
3akoHoM nipo KCY 3akoHoaaBYa Bnafa Aenerysana psj npaBoTBOPYMX Mo-
BHOBaXXeHb KoHctutyuinHoMy Cyny no BperynBaHHIO LUMPOKOro acnek-
Ty NuUTaHb npouenypu po3srnaay cnpas y Cyai, opraHisauiiHoro, maTepi-
ANbHO-TEXHIYHOrO, PiHAHCOBOrO 3abe3mneyveHHs MOro AisNIbHOCTI, @ TAKOX
[esKi MUTaHHS WOoA0 BUM3HAYEHHS TPYLOBMX NpaB i 060B3KiB cyaniB Ta
nepcoHany KoHctutyuiriHoro Cyany YkpaiHu.

1. Peznamenm KoncmumyuiiiHo2o Cydy**° € KOMMNIEKCHUM aKTOM, Lo
perynto€ HalroNoBHilWi BHYTPILWHI NUTaHHS MOro AisnbHOCTI. Y BiAnoBiA-
HOCTI 20 4. 2 cT. 3 3akoHy npo KCY Cya npuiMaEe akTy, WO pernaMeHTyTb
OpraHi3auito Moro BHYTpilHbOI pob0TH Yy BiANOBIAHOCTI 4O LbOrO 3aKOHY.
3rigHo npeambynu PernaMeHTy AaHWI aKT BU3HAYa€E HAWrONOBHILWi opra-
Hi3auinHi nuTaHHsg Cyay, TOBHOBAXEHHS i NOPSAAOK NpOBefeHHS 3aCifaHb
Konerit cypais, 3acifaHb i nneHapHux 3acigaHb Cyay, nopsaaok nigrotos-
KM MaTepianiB 3BEPHEHb [0 iX pO3rnaay Ha naeHapHoMy 3acigaHHi KCY,
NOpsAAOK po3rngay Cnpas, OCHOBHI NPaBuia €TUKETY Ha NAeHapHMX 3aci-
[aHHsX, ocobnmBocTi pinoeoactea y Cyai Ta iHWi HAWBaXAMBIWI NUTAHHS
BHYTPiWHbOI AianbHocTi. ToMy PernameHT KoHctutyuinHoro Cyay MOXHa
pO3rNsAaTH K NPaBOBWMIA akT peanisauii pernaMeHTapHOi CaMOCTIMHOCTI

430 Nlue.: PernameHT KoHctuTyuitHoro Cyay YkpaiHu: 3aTBepAxeHUi pilueHHsM KoHCTUTyL -
Horo Cyny Ykpainu Big 5 6epests 1997 poky. OBY. 1997. N2 20. Cr. 87.
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BITYM3HAHOIO OpPraHy KOHCTUTYLiMHOT tocTuuii. JeneryBaHHS 3akoHOAaB-
LeM AesKMX NUTaHb BHYTPILWHbOT AiSbHOCTI, 30KpeMa WoA0 NUTaHb KOH-
CTUTYLIMHO-NpOLLEeCyaNbHOro npaga, Aa€ 3mory KoHctutyuinHomy Cyny
3a6e3neynTn rHy4KMiA MexaHi3M MOoro LisNbHOCTi, 30KpemMa onepaTMBHO
pearyBati Ha HOBI MWUTAaHH$, WO BUHMKAIOTb Y XOAI pO3rnsay Crpas.

3MiHM Ta fONOBHEHHs 00 PernameHTy MOXyTb ByTV BHeceHi cypaeto,
Konerigmu cypais i po3rnagatoTbCs y MiCAYHUI CTPOK 3 AHS IX HAAXOKEH-
H4 Ha 3aciganHi KCY. Mo koxHin npono3suuii Cya BUHOCUTb OKpeME pilleH-
H4, SKLLO 33 HbOrO NPOronocyBano He meHwe 12 cynais (8 77 PernameHTy).

MoxHa npuedHamucs 00 miei no3uuii, 32i0Ho AKoi peznameHmapHe pe-
2Y/II0BAHHSA NPOUECYabHUX NUMAHb QisiIbHOCMI KOHCmumyuyiliHux cydig
Y32000YEMbCS (3 MEXAHI3MOM KOHCMUMYUitiHOI KpUCOUKUYii, OCKiNbKU Oe-
maneHe 3aKoHoOag4e peysn8aHHs npouedypu po3ensdy cnpag € suwe
3acobom denimimayii Cydy, yacmo sede 00 CKIAOHUX, HenepedbayysaHux
Hacniokis. Tomy MOXyme 8UHUKamu cumyauii, ki He nepedbaqeHi Hiskumu
npouecyansHUMU HopMamu i npupooHo, wo Cyd Mosxe dismu nodibHuUX 8u-
naokax Ha enacHuli po3cyo*:.

Y BignoBigHOCTI A0 NpuHUMNIB BepxoBeHCTBa KoHCTMTYLIT Ta noainy
Bnag, KoHnctutyuinumii Cyn YKpaiHvM BONOAIE NOBHOBAXEHHSAMM CaMOCTIN-
HO BMPILYBaTV NUTAHHA BHYTPIWHbOI OpraHisauii camocTiHo. Tomy Per-
nameHT KCY MU po3rngaaemMo K KOMNIEKCHMI aKT, L0 peryntoe BHYTPILLHI
NMUTaHHS MOro AiSNbHOCTI, 30KpEMa AeTani3ye npouenypy pos3rnagy cnpas.

2. MonoxeHHa npo anapam ma nidpo3dinu Koncmumyuiiinozo Cydy
Ykpainu. Anapat Ta cTpykTypHi nigpo3ainu KCY yTBoptoTh aaMiHicTpaLito
Cyny. PernameHTyBaHHS MOro AiNIbHOCTI 34iMCHIOETLCSA HA OCHOBI NOAO-
XeHb Y. 2 cT. 3 Ta cTaten 32, 33,35 1a 36 3akoHy. Y LiNOMy 3aKOH Haginse
Cyn neBHOM CBOHOA0K pO3Cyay YCTPOK BAACHOI aaMiHicTpauii. CTivikicTb
Ta ONTUMaNbHa CTPYKTYpa afAMiHICTPAaTMBHOrO anapaTy rapaHTyeTbCs 3a-
KOHOM, a Takox QyHKuUigMu KoHctuTyuiiHoro Cyany, 06EMOM BMKOHYBAHOI
pob0oTu, AepXKaBHUM (iHAHCYBaHHSM, 3a1y4eHHAM ChewianicTie Ao niaro-

41 Kpskkos B.A., Jlazapes J1.B. KoHcTuTyumoHHas toctuums B Poccuiickoit ®epepaumu. C. 145.
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TOBKM BWCHOBKIB, HEODXigHMX Ans 3abe3neyeHHs HOPManbHOro po3rns-
ny cnpas y Cyay, 3 MibkHapoaHuMu 3B'93kamu Cyay Ta iHWKUMU NMUTAHHAMMU
MOro BHYTPILWHbOI AiSNbHOCTI.

3. Akmu opzaHizauiliHo20 xapakmepy. 3rinHo § 71 PernameHTy Ha 3a-
cigaHHi KCY BMpilLyOTbCS NUTaHHS OpraHisauivHoro, diHaHCOBOrO, Kaapo-
BOrO Ta iHLWMX NUTaHb 3abe3neyeHHs BHYTPIlWHbOI disnbHocTi Cyay. Piwen-
HS MPUIMMAOTbCS BINbLUIICTIO FONOCIB Bif, KiNIbKOCTI MPUCYTHIX HA 3acCifaHHi
cypais. Ha 3acipgaHHi (8 7 PernameHTy) 3aTBepaxXyeTbcs PernameHr, Nono-
XEHHS Npo CTPYKTYPHI Niapo3ainu, wratHuii posnuc Cyay, po3rnsaaroTb
nuTaHHsa nNpo 06em diHaHcyBaHHA Cyay, 3acnyxoBytoTb 3BiTv fonosu Cyay
(L oKBApTanbHO), NPUIMAOTLCS PILLEHHS MPO AOCTPOKOBE MPUMUHEHHS
NoBHOBaXeHb [0n10Bu Ta 3acTynHukiB fonosu Cyay, Npo 3BiNbHEHHS 3 Noca-
v cynnis y nepenbayeHnx 3akoHoM npo KCY Bunagkax Ta iHWi NUTaHHS.

Il. Inmepnpemauitini akmu. OCHOBHWMMW HPUOUYHUMM AKTaMU, LLO
Bigo6GpaxaoTb peanisauito BnasHux npeporatue KoHctutyuinHoro Cyay,
BMCTYMaOTb IHTEpNpeTaLuinHi aktu. byab-akuii npaBoBui akT KoHCTUTY-
uiHoro Cyay no po3BM3aHHI0 KOHCTUTYLiIMHO-NPAaBOBOro CAOPY MU pO3-
rNAAAEMO K iHTepripeTauiiHuin akT Konctutyuii Ykpainu. Lle o6ymoBneHo
iHTenekTyanbHo AisnbHicTio Cyay No 39CyBaHHIO 3MICTY KOHCTUTYLIMHUX
HOPM Ta BMHECEHHIO OCTAaTOYHOrO PIlleHHSI y CNpaBi 3rigHO BM3HAYEHOI
33aKOHOM npoueaypu. ToMy y nitepaTypi BUAINAOTb iHTeprpeTauiiHi akTu
KCY npouecyanbHOro xapakrepy Ta aktv odiuinHoro TnymayeHHs KoHctu-
Tyuii i 3aKoHiB YKpaiHu.

[ing nNOBHOro aHanisy PUAMYHOI NPUPOAM aKTIB iHTepnpeTauii
KoHctutyuii KoHctutyuiinoro Cyay YkpaiHu, po3rnsHemo ixX pisHOBMAM
3a npouecyanbHo popmoto. KoHctutyuis Ykpainm 1a 3akoH npo KCY 3a
npoLecyanbHo GOpPMOKD BUAINSE ABA Pi3HOBMAM TaKMX aKTIB: piLLEeHHS
Ta BUCHOBKMU. K BXe MM 3rafyBanu, AOTPUMAHHA KOHCTUTYLIMHUM CyAoM
npouecyanbHoi GopMu akTa € OAHIE 3 HEOOXiAHNX YMOB 3ab6e3neyeHHs
PEeXUMY KOHCTUTYLLIMHOI 3aKOHHOCTI, AOAEPXKAHHS BUMOI HAaNEeXHoi npa-
BOBOI npouenypu.

KoHctutyuiiiuin Cyn yXBantoe pilleHHs y CnpaBax WOAO0 KOHCTUTY-
LIiIMHOCTI 3aKOHIB Ta iHLWMX NpaBOBMX aKTiB BepxosHoi Pagu Ykpainu, ak-
TiB lNpe3npeHTa Ykpainu, aktie KabiHeTy MiHicTpiB YkpaiHu, HOpMaTuB-
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HO-NpaBoBuX akTiB BepxoBHoi Pagu ABToHOMHOI Pecny6niku Kpum (n. 1
4.1 ct. 150 KoHcTuTyuii Ykpainn, n. 1 ct. 13 3akony). Takox Cya npuinmae
pilleHHs y cnpaBax Wwono odiliiHOro TnyMayeHHs KOHCTUTYLIT | 3aKOHIB
Ykpainu (n.2 4.1 ct. 150 KoHctuTyuii Ykpainm, n.4 ct. 13 3akony). CratTi 65
Ta 66 3aKOHY BCTAHOB/IOIOTb BUMOTM LWOA0 NpoLecyanbHoi dopMu pillieH-
H4, BUCHOBKY KoHcTuTyuiiHoro Cyay, 3rigHo 9KOT pilleHHs CKIafa€eTbes i3
BCTYMHOI, ONMCOBOI, MOTMBYBANbHOI Ta PE30/IIOTUBHOI YaCTUH.
Konctutyuivinuin Cya, YkpaiHM Haga€e BMCHOBKM: @) MpO BiAMNOBIAHICTb
KoHcTuTywii YKpaiHM YMHHUX MiXXHApOLHWMX LOroBopiB abo TMX MiXKHApOA-
HWX [0roBOPIB, WO BHOCATLCS A0 BepxoBHOI Pagu YkpaiHu ong HapaHHS
3roau Ha ix 060BM3KOBICTb; 6) NPO LOAEPXKAHHA KOHCTUTYLLIMHOT NpoLeaypu
po3CnigyBaHHS i po3rnsay cnpaBu Npo ycyHeHHs MNpesnaeHTa Ykpainuu 3 no-
CTa B NOPSAAKY iMMIYMEHTY B MeXaXx, BU3HaveHux cT. 111 ta 151 KoHnctutyuii
YKpainu; B) npo nopyleHHs BepxosHoto Papnoto ABTOHOMHOI Pecnybniku
Kpum KoHCTuTyLii Ta 3aKoHiB YKpaiHW y pa3i 4OCTPOKOBOrO MPUMUHEHHS
il noBHoBaxeHb BepxosHoto Papoto Ykpainu (n. 28 u. 1 ct. 85 KoHctuTyuii
YkpaiHw); r) Npo BiANOBiAHICTb 3aKOHOMPOEKTY NPO BHECEHHS 3MiH A0 KOoH-
cTuTyuii Ykpainm Bumoram cT. 157 1a 158 KoHctutyuii Ykpainm (cT. 159).
3rigHo 4. 2 cT. 150 KoHctutyuii piweHHs KoHctutyuinHoro Cyny €
000B%I3KOBUMM [0 BUKOHAHHS Ha TepuTopii YKpaiHW, OCTAaTOYHUMM i He
MOXYTb ByTW 0CcKapxeHUMMU. 3 iHworo 6oky 6eanocepenHbO aHaNorivHi no-
NOXeHHs y KOHCTUTYLT Lo80 BUCHOBKIB He 3a3HaveHo. Ak BBaxae 1. Map-
TUHEHKO, Lie CTaNo KAHYOBOK NpobiemMoto Ha neplumx etanax AisnbHOCTI
KoHcTutyuiriHoro Cyoy**2. ToMy npu po3risgi CnpaBu Npo BHECEHHS 3MiH
1o KoHctutyuii Ykpainn*® KoHctutyuinunii Cyn nowupus 3060B3yrouy
CUNY TAaKOX | HA BNACHI BUCHOBKM 3 TUX MipKyBaHb, WO AAHUIA NPaBOBUNA
aKT € OJHI€ i3 npouecyanbHnx GOpM CyA0BOro pilleHHs. B 38'93Ky 3 LuMm
HEMAE HiIKOT CynepeyHoCTi MiX KOHCTUTYLIMHUMM HOPMaMu Ta HOPMaMu
3akoHy npo KCY wono opuanyHoi npupoam pilleHb Ta BUCHOBKIB LbOro
opraHy (aani 6ynemMo HasmnBaTu Ui akTM POAOBUM MOHATTAM — PilLEHHS).
PiweHHs KoHcTutyuiiHoro Cyany YkpaiHu € 0cobnvMBMM pi3HOBMAOM

42 lne.: MaptuHeHko M. KoHctuTyuiiHuii Cyn YKpaiHu: NOBHOBaXEHHS Yy KOHTEKCTi ABOpiY-
Horo pocsigy. C. 54.
45 Nue.: KCY PB 1:217.



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

264

AKTiB CyA0BOI BNaau, Lo yxBantoetbcsq CyaoM npu po3rnsai Ta BUPILLEHHIO
KOHCTUTYLiIMHO-NPaBOBUX CNOPIB. Y HUX 0DILiMHO 3aKpiNaOTbCS BUCHO-
Bku Cyay 3 yCiX NUTaHb, WO BMHMKAKTL Y X041 Npouecy 3 NMTaHb MaTepi-
ANbHOrO Ta NpoLecyanbHOro nNpasa.

Mwu norogkyemocs 3 aymkoto B.LLanosana, wo 3a 6yab-9Kux yMOB BU-
3HaueHa KoHctutyuieto komneteHuis KoHctutyuiiHoro Cyny He nepenba-
YA€ 34iMCHEHHS HOPMOTBOPYOCTI, OKPIM TI€l, WO NOB'A3aHa 3 pernameHTa-
L€ YACTMHU NUTaHb OpraHisauii Moro BHyTpilWHbOi poboTn***. Tomy po3-
KpUTTS topuanyHoi npupoam piwenb KCY MoxnnBe yepes aHanis cucrtemu
[xepen npasa.

Y topuaMYHIn niTepaTypi Nig mKepenaMu npaBa po3yMitoTb OQiLiMHI
(opMM BUpaAXKEHHS Ta 3aKpirneHHs (a Takox 3MiHM abo ckacyBaHHS) NpaBo-
BMX HOPM, SIKi YMHHI y AaHiM aepxaBi*®>. OfLHaK HOPMATUBHICTb NPaBa HE MOXe
MOBHOK MipO0 XapaKTepu3yBaTh MOro GopMy BUPAKEHHS. HIIMMK ClOBaMM,
6yTTa npaBa 6inblw GaratorpaHHe, HiXX YMHHICTb NpaBoBMX HOpM. [paBoBa
HOpMa Y BinbLIOCTi BUMAAKIB MOXe HOCUTU KOHKPETHWI XapakTep, 3 iHLIOro
60Ky Yy KOHCTUTYLIMHOMY NpaBi NPAaBOBi HOPMMW BONOAiHOTb BUCOKMM CTYMEHEM
y3aranbHeHHs i HabyBaTb XapaKTePUCTUKM NPABOBUX NMPUHLIMMIB.

Y KOHCTUTYLii HAAAETBCS MPIOPUTET YCTAHOBYMM HOPMAM, HOPMaM-Lii-
N1IM, HOpMaM-NpUHLMNAM, HOpMaM-aediHiuiam. Xoya ix NMTOMa Bara He-
BE/IMKA Y KOHCTUTYLISX, OAHAK Taki HOPMM He MOBUHHI 0OMeEXYBaTU MOX-
JIMBOCTEN 3aKOHOAABYOr0 PO3BUTKY KOHCTUTYLLIMHUX NONOXEHD, @ 3aMLLIa-
TV NPOCTip ANs iX KOHKpeTU3aLii Ta aeTanizauii*®®. ToMy y LbOMYy KOHTEKCTi
PO3rNgAa€ETbCS HEOOXiAHICTb HOPMATUBHOIO 3aKPinieHHs PO3BUTKY 3aKO-
HOZAABCTBA 33 AOMOMOIOK KOHCTUTYLiMHOrO npeueneHTy*.

Locniomyroyu iHcmumym koHcmumyuitiHoi ncmuyii, C. Bobomos aHa-
J1i3Y€ CNiBBIOHOWEHHS MIiX 30KOHOM ma 38UYAEM. Y UbOMYy KOHmMeKkcmi

434 |llanoean B. CTaHOBNEHHS KOHCTUTYLiOHaNi3My B YkpaiHi: npobnemu Teopii. [paso Ykpai-
Hu. 1998.N2 5.C. 2.

45 M.H. MapyeHko (pea.) ObLias Teopus rocyaapcTea v npasa. AKafeMUyeckuin Kypc B 2 T.
T. 2. Teopus npasa. C. 133.

436 TuxomupoB K0.A. KOHCTUTYLMS, 3aKOH, NOA3aKOHHbIM akT. Mocksa: tOpua. nuT-pa, 1994.C. 28.
47 Tam camo. C. 42-43.
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cydosuli npeuedeHm HUM p032/190AEMbCS K CBOEPIOHUL MeXaHi3m 2a-
PAHMy8aHHS 8epPX08eHCMBA 3AKOHY W/ISXOM 3abe3neyeHHs ‘cucmema-
muyHozo [sipHiwe, cucmemHoeo - M.C.] peeyntoeaHHs miei Yu iHwoi
coepu npasogioHocuH "8, Ockinbku cyo 3aexou supiulye npobaemy cnie-
8iOHOWEHHS, NpUBEOEHHS y 102iYHYy EOHICMb HOPMU NPAsa ma KoHKpem-
HO-icmopuyHux 06cmasuH (y popmi 38U4aro YU y38UYAEHHS), MO y 8UNao-
Ky BUHUKHEHHSI NP02aNUH Yy Npasi, 8iH MOxe 38epHymucs 00 3a2anbHUX
npuHyunie npasa.

3 TOYKM 30py CNiBBIAHOLIEHHS NPABOBOro 3BMYa0 Ta 3aKOHY pilleH-
HS OpraHiB KOHCTUTYLIMHOI OCTULIT 3a6e3neyyoTb 0fHaKoBeE Ta cTabinbHe
PO3YMiHHS KOHCTUTYLiMHO-NMPAaBOBUX HOPM. YXBaOKUM pilleHHS Y CNpaBi,
KoHctutyuitHuin Cyp, YKpaiHu BM3HAYaEe nNpaBoMipHi dopMuM 3acTOCyBaH-
HQ Taknx HOpM. Y cTpykTypi piweHHs KCY noctaHoBnstOYa MOro 4acTuHa
MiCTUTbCS Y MOTMBYBA/IbHIN Ta pe30nt0TUBHIN. OaHaK He BCi NOCTaHOBASIO-
4yi BuCHoBKM Cyay MatoTb 3060B'93abHY HOPUANYHY CUNY.

Lis npobnema cmana npedmemom weasux OUCKYCili Ha MiXHApOOHO-
My cemiHapi “Pone KoHcmumyuitiHozo Cydy y cycninscmei ma depxasi’,
CNiNbHO 0pP2aHi308aH020 BeHeuiaHcekot Komiciew ma Himeubkum ¢oH-
00M MiXHAPoOH020 npasosozo cnispobimHuymea (Kuis, 11 mpasHsa 2001
poky)*°. [luckycis 3600uacs mMo2o, 4u MoXyms Mamu xapakmep Oxepena
npasa nonoxexHs piweHs KoHcmumyuitiHo2o Cydy YkpaiHu, suknadeHi y
ix MmomusysanvHili yacmuHi. Ha Hawy, dymKy Marme xapakmep Oxepena
npasa mi ix NoIOMeHHS, AKi 3HalWAU HacmynHe C80€ 8i00OPaMEHHS y MO-

mueysaneHili YaCMuHi (apeyMeHmauis Hawoi No3uuyii N00aHAa HUYe).

MepeBaXxHa BinbWiCTb LLMX BUCHOBKIB Ma€E 3arafibHOOOOB3KOBUIA Xa-
pakTep i noaibHa 3a npupoaoto Ao npaeuna ratio decidendi piweHb cyais
3aranbHOro Npaga, iHWi NOMOXKEHHS Y MOTMBYBANbHIM YacTMHI NoAibHi 3a
NpYpOAOI0 [0 NOSIOXKEHD, L0 MaOTb XapakTep obiter dicta uux cygis.

4% Nlne.: bobotoB C.B. KOHCTUTYyLUMOHHAs 1OCTULMA (CPAaBHWUTENLHO-MPABOBOM aHanus).
C. 108-111.
4% Nue.: tOBY. 2001, 19-25 tpasHs. C. 5.
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MNpaBuno ratio decidendi piweHb ikCye NpaBoBy OCHOBY, SKa MA€E
CUNY 3aKOHY i MOBWMHHA 3aCTOCOBYBATUCS HE TiNIbKM MpU BUPILLEHHI Ha-
CTYMHMX CNPaB, afne i N0 BiAHOWEHHI BCiX iHWMX 0Cib, a He TiNbKK CTOpPIH
no AaHiit cnpagi*’. BUkNageHHs Takoro MOMOXEHHS Y pilleHHi MOBUHHO
IPYHTYBaTMCS Y 3B'A3KY i3 OOCNIOXEHHAMM 0OCTaBMH CnpaBu, afekBaTHO
Y3rofKyBaT1CS i3 aHANOriYHOK NPaBOBOK MO3MLLIEK Cyay MO iHWKMX Cnpa-
BaXx, @ TAKOX 'PYHTYBATMCS HA BPaxXyBaHHi iHWMX pilleHb AaHOro cyoy*.

MNpasuno obiter dicta HOCMTb AOMNOBHIOKYMI Ta APTYMEHTYHOUNIA, ane
HeobOBA3KOBMI xapakTep. Ll yacTuHa pilleHHs y cnpaBi NokankaHa no-
MOMOITH CyAasM Yy MalbyTHbOMY, afle BOHM He 3000B'3aHi cnifyBaTu 3Mmi-
CTy AYMKaM, L0 BUKNAAEHI Y HbOMY*2,

IHKO/IU doCcUMb CKNAOHO NPoBECMU PI3HULK MiX MAKUMU NOJIOKEHHAMU
piweHbs KoHcmumyuitiHozo Cydy YkpaiHu. Skuwo po3ansiHymu piweHHs KCY
8id 27 uepsHa 2000 poky*, mo npasuso “ratio decidendi” nowuproemscs
Ha a63. 3,4 n. 3.1,a63. 4, 6 n. 3.2, a63. 4. n. 3.3.1, a63. 2 n. 3.3.2 0aHo20
piweHHS. LIi nonoxeHHs Micmame sucHosok KCY npo koHcmumyuidiHicme
BHeCeHUX y napnameHm nonpasok 0o KoHcmumyuii YkpaiHu, ski iono-
BIOHUM YUHOM 8i000paXeHOo y pe30MtomusHili YacmuHi piwieHHs. Takum
YUHOM, PE30JIIDMUBHY YacmuHy 0aH020 pilleHHS HeobxidHo po3z2nsdamu
y 3893Ky i3 32a0aHumu nocmarosnsyumu sucHoskamu Cydy. B daHomy
8uNadky cnocmepi2aemscsi N00ibHicms 0o 32a0aH020 NPasgua, 00HaK npa-
8uJ10, copmynbosaHe CydoMm, rpyHMyEMbC HA KOHCMUMYUItHUX HOpMax
(4.1 cm. 157), a He popmynoemeca Cydom camocmiiiHo. Tobmo icHye 6e3-
nocepeodHili 385130K Mix KOHCMUMYyUitHUM HOPMONOJIOEHHSIM Ma nocma-
Hoeng4um sucHoskom Cydy. Tomy npasuno “06rpyHmosaHocmi piwieHHs”
Cydy cayrHume 00NOMIMHUM OepesoM po3yMiHHS 3MiCmy OCHOBHOI (KOH-
cmumyyiliHoi) Hopmu.

lpasuno obiter dicta Micmumsca y a63.2 n. 3.1,a63. 2,7 n. 3.2,a63. 2, 3,
5n.3.3.1,a63. 3 n. 3.3.2, a makox y okpemili Oymui cyddi KCY B.LLlanosa-

440 PomaHoB A.K. MpaBoBas cuctema AHrnuun. Mocksa.: leno, 2000. C. 166.

41 Kpocc P.MpeueneHT B aHmuitckoM npase. M.: FOpuanueckas nutepatypa, 1985.C. 59, 88-89.
42 PomaHoB A.K. Tam camo.

443 KCY PB 2:123.
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na*** (@63.7 n. 3.2,a63. 5.n. 3.3.1,a63. 3 n. 3.3.2). LIi nonoxeHHs y piwieHHi
gidobpaxarome docniomeHHs Cy0oM c8imosoi ma 8imyu3HSHOI Npakmuku
KOHCMUmMyuioHaniaMy ma ix npasosy OuiHKy. 3 iHWo20 60Ky maki nosao-
HEHHS 8i006paxaromes Npasosy No3uyit cy0o8oi Konezii Ha wagxu nezi-
MUMHO020 NPasoso20 pe2yn8aHHs NPO2AIUH, WO BUHUKAOMb 8 3853KY i3
3MIHO KOHCMuUmyuitiHux nonoxeHs. B.LLlanosan y okpemili Oymui 88aHaE,
wo maki sucHosku KoHcmumyuitiHozo Cydy suknaderi y pexumi de lege
ferenda.

Ha Hawy dymKy ui nonoxeHHs He 38593ytomb 6e3nocepedHbo pesiziliHy
81a0y. Tomy ix MOXHa po32ag0amu minbKu e skocmi pekomeHdauii Cydy. 3
iHWo20 60Ky ui sucHosku KCY He 8id0bpaxeHi y pe3omomuegHili 4acmuHi.

O6rpyHmysaHHs npasosoi nosuyii - “obiter dicta” - micmumecs y Mo-
musysanbHili YacmuHi 0aH020 pIlIEHHS, A MOMY B0HU He 3a6e3neyeHi
MeXaHi3MoM 8UKOHaHHS 32i0H0 cm. 70 3akoHy npo KCY. Cyd 6e3nocepeo-
HbO y pe30/IMUBHIll YyacmuHi pilleHHs He 8Ka3as Ha npasosi Gopmu
lio2o peanisauii He noknae 6e3nocepedHi 060893KU N0 (1020 BUKOHAHHIO
Ha 8i0N0giOHI opeaHu nybniyHoi enadu. Tomy maki 8UCHOBKU HeobXiOHO
p032750amu y KOHmMeKcmi npuHyuny cnienionopsdkosaHocmi 2isoK enao,
mobmo ix 83aemodii ma cnienpaui, sk pekomeHoauii Cydy ujodo npasosux,
1€2IMUMHUX (opM peanizayii Yux nosomeHs y KOHCmumyuyitiHoMy 3aKo-
Hooascmeai.

OTxe, cnocobu Ta dopmu peanizauii piweHHs KCY NnoBUHHI MicTuUTUCS
6e3yMOBHO Y 1Oro pe3ontoTUBHIN YacTuHi. Lle noknagae Ha Cyn 060B3kM
BMBAXEHO, CTPUMAHO NiIAXOAMUTU NPU BUPILLEHHI MUTAaHHS NPO NOKNALEHHS
neBHMX 3060B'13aHb MO BUKOHAHHIO MOro pileHHs. PazoM 3 TuM KoHcTuTy-
uinHui Cyn He NOBMHEH 3M10BXMBATU HagaHUMKU KOHCTUTYLIE YKpaiHu Ta
3akoHoM npo KCY nOBHOBaXEHHSM MO BUPILLEHHIO NMUTAHHS LWOAO CNOCo-
6iB Ta HGOPM BUKOHAHHS MO0 pilleHb.

TakMM YMHOM, iCHYE NEBHA BIAMIHHICTb MiX pilleHHSMM CyAiB 3aranb-
HOro Mpaga Ta pilleHHSIMW OpraHiB KOHCTUTYLIMHOI toCTULii. Taka BigMiH-
HiCTb NONSrae B TOMY, WO: a) PilleHHS CYAiB 3arasbHOro npaBa MiCTaTb

44 Nne.: PomaHoB A.K. Ykas. cou. C. 15-16.
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6e3nocepeaHbO HOPMM NPaBa, fKi HOCATb BiNblU KOHKPETHUIA, Ka3yanbHUN
XapakTep, a pilleHHS KOHCTUTYLIMHUX CYLiB FPYHTYHOTbCS HQ KOHCTUTYLLIN-
Hill HOpMI, TOGTO He MicTaTb HOpMM Npaga; b) pileHHs neplmx 6e3noce-
pefHbO BUCTYNakTb My6MiYHO-BNAAHOK (OPMOI0 CaHKLiOHYBAHHS HOPM
NnpaBa, @ OCTaHHi — BUCTYNaKTb iHTEpPNpeTaLinHUMM aKTaMU KOHCTUTYLLiN-
HUX HOpM, TOBTO akTaMu peanisauii Ta KoHkpeTusauii KoHctutyuii. Tomy
[OCUTb CKNAAHO YSBUTK PILLEHHS KOHCTUTYLIIMHUX CYAIB SIK aKTW CyA0BOr0O
npeLeneHTy. IX 3893aHiCTb i3 3MiCTOM OCHOBHOI (KOHCTUTYLiAHOT) HOpMM
0BYMOB/IHOE YNHHICTb NMOMOXEHb TAKMX PillEHb i3 YUHHICTIO TaKMX HOPM. Ha
OCHOBI LibOro MOXHa 3pobuTH BUCHOBOK, WO CYKYMHICTb pileHb KoHcTuTy-
uinHoro Cyny YkpaiHu cTaHOBKUTL nNpeLeneHTHe npaso Cyay, OCKiNbKM BOHM
IPYHTYHOTbCS OKPIM KOHCTUTYLIMHMX HOPM TaKOX | Ha KOHCTUTYLiIMHUX Tpa-
AMLIAX Ta 3BMYAAX, NPUHLMMAX KOHCTUTYLLIMHOrO NpaBa Ta MOMOXEHHSX
HayKOBOiI AOKTPUHM.

CypoBi ycTaHOBM He Bripasi GOpPMyNOBATU HOBI NPUHLMMNK NpaBa Yu
CTBOPHOBATM iX 3aHOBO, BiH MOXe iX BMBOAMTW TiNbKK i3 BCi€l NpaBoBOi
cUCTeMU. IHKOAM CyL MOXe BMBOAMUTM MPUHLMNKM MpaBa NoCTyrnoBo, Wns-
XOM MPUAHATTS pagy NOCNiIAOBHMX pilleHb, HA OCHOBI SKMX MPUHLMMK
npaBa BMPAXalTbCs y NEBHY 3arafbHonpasoBy dopmy. TUM caMuMm, akTu
CyLOBOI BN3AM BMCTYMAKOTb AOAATKOBUM, AOMOMDKHUM [KEpenoM npasa
[l0 OCHOBHOI HOpMU. Lle 06yMOBAEHO TUM, WO Yepe3 3arainbHi NPUHLMNK
npaBa 3aKOHOAABYA Blafa fenerye NoBHOBAXEHHS CYAOBIV BNaai petani-
3yBaTH, KOHKPETU3YBATM 3MiCT OCHOBHOI HOPMW. Y LLbOMY PO3YMiHHI Cyau
He TBOPSATb HOPMM NpaBa i TaKMM NpoLec Bifobpaxae sBuLLe AeLeHTpani-
3auii y npasi. 3 iHWworo 60Ky, ik opraH ny6niyHoi Bnaau 6yab-aKa cynoBsa
yCTaHOBA MOBWMHHA AiSITM BUK/IIOYHO Y MEXaX Ta y CMoCib, BU3HaYeHMX 3a-
KOHOM. Y AaHOMy BMNaAKy MM 6Aa4MMO 3BOPOTHE SBULLE — SBULLE LEHTpa-
ni3auii y npasi.

Buxopsum 3 Lboro, KOHCTUTYLIMHUM CyAaM AeneroBaHo yCTaHOBYOH
BN1Ia0H0 NMOBHOBAXEHHS MO KOHKPeTM3aLii Ta AeTanisauii KOHCTUTYLIMHUX
HOPM, SKi MatoTb Y BiNbLIOCTI BUNaAKax 3aranbHuii, abCTPaKTHUI XapakTep.
OpHakK KOHCTUTYUIMHI Cyau He MOXYTb NiAMIHIOBaTV 3aKOHOAABYY Ba4y,
SKa Ha NiACTaBi KOHCTUTYLiT YNTOBHOBAXXeHa perynoBaTh BU3HayeHi chepu
CYCNiNbHOrO XUTTA. Y BUNAAKY 3aKOHOAABYOMO YNYLEHHS TakWi CTaH npa-
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BOBOI HEBM3HAYEHOCTI MOXe OyTWM Y4aCTKOBO YCYHEHMM iHTeprpeTaui€o
KOHCTWUTYLIMHMX HOPM, @ TOMY B NOAA/bLIOMY NapnameHT byae 3B'a3aHui
TaKOK iHTEprpeTaLi€to.

BuknapeHe BuLe AAE MOXAUBICTb BU3HAUMTU HOPUOUYHY NPUPOAY Pi-
weHb KonctutyuinHoro Cyny YkpaiHu 9K iHTepnpeTauinH1X akTiB. PilleHHs
OpraHy KOHCTUTYLIAHOI FOCTULIT 0A4HOYACHO BMCTYNAaKTb akTaMKu peanisa-
Lii Ta 3actocyBaHHs KoHcTutyuii Ykpainu. Konctutyuiinuin Cyn posrnanae
KOHKPETHI CNpaBu, BUSBNAKOUYM NPU LbOMY KOHCTUTYLLIMHMIA 3MICT 3aKOHY,
BCTAHOBIOE HAKT HEKOHCTUTYLLIMHOCTI NPaBOBOi HOPMMU i BHACNIAOK LbOro
hOpMyE €aMHE KOHCTUTYLiMHE NPAaBOPO3YMiHHSA — BU3HAYAE MacwTabu ai-
SANbHOCTI YY4ACHWKIB KOHCTUTYLLIMHO-NPABOBUX BiAHOCKH, TOBTO iHTeprpe-
Tye KoHcTUTyL it YKpaiHu.

1) PiweHHsa Konctutyuiinoro Cyany YKpaiHu € BUpa3oM BNagHOI Lisinb-
HOCTi KOHCTUTYLiIMHOT topucamKLii no 3abe3neyeHH0 BepxoBeHCTBa KoH-
CTUTYLT IK HAMBULLOTO AyKepena npaea YkpaiHu. ToMy Ha iHTepnpeTauinHi
akTn KCY nowmpooTbCs BUMOMM KOHCTUTYLLIMHOT 3aKOHHOCTI LLLOAO NOpsA-
Ky po3rnagy Ta yXBaneHHs piweHb y crnpasi. PiweHHs KCY yxBantootbes
iMam YkpaiHu ocobamu, HagineHnmu KoHcTuTyui€ro Ta 3aKoHOM cnelianb-
HWMM NOBHOBAXEHHAMM MO BUPILLEHHIO KOHCTUTYLiIMHO-MPaBOBOro Cnopy
(opraHiyHa npupoaa iHTepnpeTauinHux akTiB). Y piweHHax KoHCTUTyuin-
Horo Cyny YkpaiHu Bio6paxa€eTbCs fLep)KaBHO-BNAJHE BENIHHA AiaTU NeB-
HWM, BUSHAYEHUM YMHOM.

2) IHTepnpeTauinHi aktn KoHctutyuinHoro Cyay BinobpaxatTs QyHK-
Lit0 OpraHy KOHCTUTYLiMHOI tOCTULiT No 3abe3neyeHH0 OAHOMAHITHOro
PO3YMiHHS KOHCTUTYLIMHMUX HOPM, CTabinbHOCTi HauioHanbHOI MpPaBOBOi
CUCTEMM, CNYXKaTb BAXK/IMBUM YMHHUKOM MOMNEPEemNKEHHS 3N0BXMBAHHA
KOHCTWUTYLiMHMMM NpaBamMu i cBO60aaMM (MOBHOBAXEHHAMM Ta BNALHUMU
npeporatneamu). [pun BUHECEHHI pilleHb CYyAAI HE3aNEeXHI i NiAKOPSATHLCS
Tinbkn KoHCTuTyLii YkpaiHu Ta 3akoHy npo KoHcTuTyuinHui Cya, (IHCTUTY-
Li“Ha npupoaa iHTepnpeTauinHmMx akTiB). OpraH KOHCTUTYLIAHOI 0CTULii
3abe3neyye A0 NPUHLMNY BEPXOBEHCTBA MpaBga.

30iMCHIOYM KOHCTUTYLLIMHUIA KOHTPONb Ta Hagatuu odiuinHe Tny-
MayeHHs KoHctutyuii i 3akoHiB Ykpainu, KCY 3abe3neyye BepXoBEHCTBO
KoHCTMTYLIi, @ TaKoXX NpaBOBUX NPUHLUMNIB, AKi NiAAAraloTb NigBULLEHOMY
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cTyneHt 3axucty 3rigHo OcHoBHOro 3akoHy. Lle € niacrtaBoto 3acTocyBaH-
Ha CyooM nNpaBOBMX MPUHUMMIB | TUM CaMMM Mpupoaa MOro AifNbHOCTI
BiAMIiHHA Bif AiSNbHOCTI CyLiB 3aranbHOi lOpUCAMKLIT, 60 OCTaHHI He ynoB-
HOBaXEHi BM3HAaBaTW 3aKOH He MPaBOBWM, OCKiNbKK Le cyrnepeyuntb KoH-
CTUTYLIT*®,

PiweHHs opraHy KOHCTUTYLIMHOI tOCTMLIT AOMNOBHIOE 3MICT KOHCTU-
TYWIMHOI HOPMM, Ha MiACTaBi AKOI BOHO yXBaneHo. AKLO Taka NpaBoBa
HOpMa MepernsiHyTa LWASXOM BHECeHHS 3MiH A0 KOHCTUTYLIl, TO Yy uinomy
NPUMNUHSAETBCS YMHHICTL NpaBoBoro akTy KoHctutyuiiHoro Cyay. OpHak
MOro YMHHICTb MOXe TPUBATU | Hagani, SKWO nepernsg KOHCTUTYLIRHMUX
NONOXeHb BUpiLLye NpobaemMy HOPMATUBHOMO PEryNoBaAHHS aHANOTYHUM
YMHOM. SIK MeXaHi3M BUPILIEHHS KOHCTUTYLIMHOrO-NpaBoBOro Cnopy, iH-
TepnpeTauiinHi akT KOHCTUTYLIMHOI OCTULIT BUPILLYIOTb KOHCTUTYLIMHI
Ka3sycu, He nepeabdayveHi KOHCTUTYLIMHUM 3aKOHOAABCTBOM. TaKMM YMHOM
KoHctutyuinnmii Cyn Hibu BCTAHOBNKE nonepefHi NpaBoOBi, NEriTUMHI
paMKuK BperyntoBaHHs NEBHOMO NPaBOBIAHOLWEHHS HA PiBHI 3aKOHOAABYOI
BNaAM. 3rifHO KOHCTUTYLiIMHOIO MPUHLMNY NOAINY BNaj Le Bigobpaxae ix
cniBniaAnopsAKyBaHHs, TOBTO CNiBMpaLto Ta B3aEMOLI 0.

3) PiweHHsa KoHcTuTyuiiHoro Cyny € 060B93KOBUMM A0 BUKOHAHHS, iX
YMHHICTb NOLUMPIOETLCS HA BCHO TepuTopito Ykpainu. BepxosHa Paaa Ykpai-
HUW He BMNpaBi 06X0AMTH, ‘L0NaTH” PilleHHs OpraHy KOHCTUTYLIAHOT loCTULT
LUNSXOM MOBTOPHOIO NPUAHATTS 3aKOHY UM OKPEMUX 3aKOHOAABYMX NONO-
YKEHb, SIKLLO BOHWM BYyAU BU3HAHI HEKOHCTUTYLIMHUMK. 30KpeMa 3rigHo po-
Cificbkoro 3akoHy piweHHs KoHctutyuiiHoro Cyay Pociricbkoi ®Mepepaii
LitoTb 6e3nocepenHbo | He NoTpebyoTb NIATBEPAKEHHS iHWMMK OpraHaMu
Ta NocafoBMMu ocobamu, ix opuaMYHa cMna He Moxe ByTu nogonaHa no-
BTOPHUM MPUIAHSTTAM OAHOTO | TOrO X akTy (4. 2 CT. 79)*6. AHanoriyHum um-
HOM MOXHa po3yMmiTh 30608B%3ytouy cuny KoHctutyuinHoro Cyay YkpaiHu

445 NIne.: CaBumH M. KoHcTuTyuinHmi Cya YKpaiHu B CyA0BMX MEXAHi3Max rapaHTyBaHHs Npas
i cBobop ntoauHu i rpoMaasHuHa. llpasa i ce0600u n0OUHU ma cy4acHul cycninbHulli npozpec:
MaTepianu MixkHapofHOi HayKoBO-MpaKTUYHOI KoHdepeHLii, 24-25 ntotoro 1999 poky, Ysro-
pog. Yskropoz, 1999. C. 410.

446 0 KoHctutyumoHHoMm Cyne Poccuiickoin ®Depepaunmn: MenepanbHblii KOHCTUTYLMOHHbIN
3akoH oT 21 uong 1994 ropa N2 1-OK3. KoHcmumyyuoHHoe npasocydue e cmparax CHI u
banmuu. C. 524.
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i y AaHOMY BMMNaAKy 6axaHO BHECTM BiZANOBIAHI 3MiHM A0 3akoHy npo KCY.

Taknit MexaHi3M 3abe3neyeHHs pieHb Ta BUCHOBKIB KOHCTUTYLiHO-
ro Cyny YkpaiHv BUNAMBAE i3 NonoxeHb 4. 2 cT. 70 3akoHy npo KCY B cuny
MOro pernamMeHTapHOi CaMOCTIMHOCTI 3 MUTaHb 3a6e3neyYeHHs BUKOHAHHS
Moro pilleHb Ta BUCHOBKIB.

3060B93yto4a cuna piweHb KoHctutyuitHoro Cypy YkpaiHu npo-
SABNSAETbCS Y NPABOBIM BM3HAYEHOCTI Ta OAHO3HAYHOMY X 3aCTOCYBaHHI.
0608B93KO0BICTb piLeHb Cyay Nongrae He TifibkM Ha 0OOBY3KOBOCTi AOTPU-
MaHH$ pe30/t0TUBHOI, aNe M MOTUBYBANbHOI YaCTMHKU. Ha AyMKY pOCiCbKMX
BYeHux B. Kpsxkkosa Ta J1. JlTazapesa, 3060B*93yto4a cuia nputaMaHHa no-
CTAHOBMIAYMM BUCHOBKAM KOHCTUTYLiMHOrO cyny. BoHu o6rpyHTOBYHOTH
CBOK MO3MLI0 TUM, WO Taki BUCHOBKW MICTATb CYTTEBY iHPOpMaLi0 Npo
nornagm Cyay Ha pi3HOro poay NpaBoOBi MUTAHHS, WO LO3BONSE y4aCHUKaM
NpaBOBIAHOCKMH Ha MalbyTHE nepenbavyaT MOXIMBI HANPSAMKKU pPO3rnaaLy
CNpaB i 3 BpaxyBaHHAM Li€i 06CTaBUHM 34iMCHIOBATU CBOK MpPaBO3acTo-
COBYY HisiNbHIiCTb*.

Y 3aranbHoMy BUMNaAi 060BM3KOBICTb pilleHb KoHcTutyuinHoro Cyany
03HAYaE HEYXWNbHE BUKOHAHHS AAHOrO pilleHHS Ha BCiM TepuTopii YKpa-
iHW opraHamu ny6nivyHoi Bnagu, NoCafoBMMKU 0COBaMU, NiANPUEMCTBAMM,
YyCTaHOBaMM, OpraHisauiamu, rpoMaasgHamMu Ta ix 06€AHAHHAMM.

3060B93yt04a cMna NpuTaMaHHa Hacamrnepen pe3o/TUBHIN YacTu-
Hi piweHHsa Cyay. OoHaK HEOBXiAHO 3a3HAYMTK, LLO BAXAUBY PONb MAKOTh
TaKOX BMOTMBYBAHHS nNpaBoBoi no3uuii Cyay, MOro BUCHOBKM Ha 06r'pyH-
TyBaHH$ pilleHHs. BUCHOBKM Ha 06rpyHTYBaHHS pilleHHs BUpaXatoTb npa-
BOBY AOKTpuHY KoHcTuTyuinHoro Cyay, € OCHOBOK MOro NpaBoBOi NO3uLii
Ta OPIEHTMPOM NP PO3rNALI HACTYMHUX CMPaB, BU3HAYAKOTb NPABOTBOPYY
Ta NpaB03acToCoBYY AisnbHICTb Cyay.

3okpema, KoHcmumyuitiHuli Cyd Pociticekoi ®edepauii npu po3ensoi
cnpasu npo nepegipky koHcmumyuitiHocmi cm. 418 KINK PP®CP 3 yso-
20 npugody 3azHayus: “HeobxioHo Mamu Ha yeasi, o npasosi HOPMU, Wo
Micmame mayMadeHHs KOHCmumyuiliHux HopM abo eusenstoms KOHCMU-

4“7 Kpskkos B.A., Jlazapes J1.B. KoHcTUTyumoHHas toctuums B Poccuiickoit ®epepaumu. C. 238.
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myuiliHUll 3Micm 30KOHY, HG SKUX 3ACHOB8AHI 8UCHOBKU KoHcmumyuiliHo-
20 Cydy Pociticbkoi ®edepauii y pe3ontomugHili YyacmuHi (1020 pilieHs,
060853K08i 07151 8CiX OepasHUX op2aHie ma nocadosux oci6”*#,

®edepanvHuli KoHcmumyuitiHuli Cy0 HimeyduHu nowuptoe 060893Ko8y
CUJTY HA “0CHOBHI eneMeHmu” 06rpyHMYBAHHS, HA AKUX 6A3yembsCs 20/108-
Huli sucHosok Cydy. Himeubkuli sueHuli T. MayHy esaxae, wo donycmumo
‘nowuprosamu 3060843yt04y Cusy i HA NPOBIOHI HAYAIA PilEeHHS, ane nuuie
Yy moMmy cmyneHi, | auwe HacmiaeKu, HaCKibKU Ui Ha4aaa 3acmocosyromscs
y 368493Ky 3 (1020 KepigHO OyMKOI, | He camocmiliHo, cami no cobi™*.

Mo cyTi MOBa Mae Npo KBasinpeueaeHTHY NpUpPoAY pileHb KoHcTuty-
uiriHoro Cyay YkpaiHu*?, Lle nae 3mory 3a6e3neumnty “cTabinbHicTb i neBHY
CTPYHKICTb NPaBOBIAHOCUH, — 3a3HAYalOTb POCINCbKi BYeHi B. KpsxkoB Ta
1. Tazapes, - Hece y c06i MOMEHT NOBaru Jo CTOPiH KOHCTUTYLLIMHOTO Mpo-
Liecy, ki Bnpasi po3paxoByBaTtH Ha Te, wo Cya no wiv cnpasi 6yae nputpu-
MYBaTUCS Til Ke HPUANYHIN NOTiLi, SKil BiH NPUTPUMYBABCS paHilue, npu
po3rnafi 6/1IM3bKMX 3@ 3HAYEHHAM MUTAHE 4L,

OcTaToyHicTb piweHb, BUCHOBKIB KoHcTuTyuinHoro Cyay YkpaiHu 03-
HaYae, WO BOHM He NiANAratoTb OCKAPXXEHHI0 KUM-Hebyab, He MOXyYTb ByTH
CKacoBaHi abo 3MiHeHi. OfHaK AKLLO HACTYMNHEe 3BEPHEHHS 6a3yETbCA Ha iH-
WKX GaKTMYHMX 0BCTaBMHAX, NO SKMX BYN0 BUHECEHO NOMepeaHE pilleHHs,
Cyn, MOXe NOBTOPHO AOCAIAUTU NUTAHHSA KOHCTUTYLIMHOCTI Takoi HOpMK. Y
BignosigHocTi fo cT. 68 3akoHy npo KCY opraH KOHCTUTYLiIMHOI OpUCAMK-
Lii BNpaBi BiAKPUTM HOBE MPOBAAXXEHHS NPU BUSBNEHHI HOBMX 0BCTaBMH
no cnpasi, ki He 6ynv NpeaMeToM oro po3rnsay, ane aKi icHyBanu Ha yac
po3rngay i NPUMHATTA pilleHHs abo HafaHHS BUCHOBKY Y CrpaBi.

4) IntepnpetauinHi aktn KoHctutyuinHoro Cyay YkpaiHu nocifatoTb
ocobnuBe Micle cepeq, oxepen HauioHanbHoro npasa. OCKinbKK BOHM Npu-

448 Kpsxkos B.A., Jlazapes J1.B. KoHcTUTYLMOHHas toctuums B Poccuiickoit @epepaumu. C. 238.
449 MayHu, T. focypapcTeeHHoe npaso lfepmanum (OPT v FAP). Mocksa, 1959. C. 377.

40 Tpo npeueneHTHy topuanyHy npupoay piweHb KCY Byae i1 MoBa HUXYE 3 TOYKM 30py
npouecyanbHuUX 3acobiB rapaHTyBaHHS KOHCTUTYLiMHOro nagy Ykpaitu KoHctutyuitHum Cy-
[10M Ta OpUAMYHOI NPUPOLM Ta MEXaHI3MY peani3aLiii NpaBoOBMX aKTiB LbOro opraHy.

451 Kpspkko B.A., Nlazapes J1.B. Ykas. cou. C. 239-240.
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MMatoTbCA Ha OCHOBI KOHCTUTYLiMHUX HOpM, KoHcTuTyuiiiuid Cya y Bigno-
BiOHOCTI [0 CT.68 3aKOHY BNpaBi BiAKPUTM HOBE NMPOBAAXKEHHS Y CNpaBi npu
BUSIBNIEHHI HOBMX 0OCTaBMH y CnpaBi, ki He Bynu NnpesMeToM oro po3rnaay,
ane ki iCHYBanu Ha Yac po3rnaay Ta yXBaNeHHs pilleHHs y cnpasi.

Y niTepatypi iCHye HEOOHO3HAYHE PO3YMIiHHS IOPUANYHOI NPUPOLM
HOBMX 06CTaBUWH Yy cnpaBi abo HOBOBMsABNEHMX 06cTaBMH. Ha nymky M.Bit-
pyKa, nigcTaBamMu 4N CKacyBaHHA abo 3MiHM pilleHb 33 HOBOBUSBNEHUMMU
06CTaBMHAMM MOXYTb CIIYXKUTU HOBI CYTTEBI 06CTaBUHM, HE BIAOMI paHiwe
CTOpOHaM, ane Ki CTanu BiAOMUMU MICNS BUHECEHHS PilleHHs KOHCTUTY-
uinHum Cygom. MpouecyanbHMMKM NigctaBamMu ANns nepernsgy pileHb Mo-
KYTb CTYXKUTU NPOLECYanbHi MPaBonopyLeHHs*2,

Ha Hawy aymKy, po3Ba3aHHs Liei NpobnemMn HeobXiaHO LWyKaTH Ta-
KOX i B AeLoOo iHWIiK naowmHi. Lle obymoBneHO TUM, WO 33 HPUOUYHOK
npuponoto piweHHs KoHctutyuiiHoro Cyay YKpaiHu € akTamu iHTepnpe-
TALIMHOMO XapakTepy i 32 CBOIM 3MiCTOM Lie LMpLUe MOHATTS, HiXK CyL0BUIA
npeueneHT.

BucnoeneHa y BiTYM3HSAHIN HayLi AyMKa NpO NpaBOTBOPYMIA XapaKTep
pilweHb KCY*3, Ma€ CBilt CEHC Y TOMY PO3YMiHHi, O OpraH KOHCTUTYLiAHOI
OCTULIT 3LiMCHIOE “NoWYK” NpaBa Yy KOHKPETHO-ICTOPUYHKMX 0BCTaBMUHAX i
3abe3neyvye eanHe po3yMiHHA KoHcTuTyuii YKpaiHu 9K o4HOro i3 gxepen
KOHCTUTYLIMHOT BOKTPUHW. [1pK nepernsai paHiwe yxsaneHunx piweHb KoH-
cTuTyuiiium CyaoM Mae Micue akTyanisawis HOBMX TEOPETUYHMX MOoNo-
YXeHb, NpaBoBMX No3uuin Cyny npu BUPILLEHHI KOHKPETHOIO KOHCTUTYLLiN-
HO-NPaBOBOro Cropy.

Came Ha Takin ocHosi Cyn y Mexax CBOiX MOBHOBaXKEHb MOXe ne-
pernsaatv CBOI pilleHHS, BHOCUTU €NeMEHTU HOBM3HM Y OOIpYyHTYBaHHS
CBOE€i NpaBoBOi No3uuii. DyHKLIN BHECEHHS paLioHani3auii Ta niaHoMmip-
HOCTi Y KOHCTUTYULiMHKMI nopsasok KoHcTuTyuiHum Cyaom wnaxom ‘au-
HaMiyHoro” po3BuTKy KoHcTuTyuii YKpaiHM He NOBWMHHA NiAMIHIOBATM Hi
YCTaHOBYY BaAy, Hi 3aKOHOAABYY Bnagy, ockinbku Cyn niakopeHun KoH-
CTUTYLIT T2 3aKOHY.

42 Butpyk H.B. KoHctutyunorHoe npasocyaue. C. 274.
43 lleuyk C. LLlono o6oB3K0BOCTI pieHb KoHctuTyuiHoro Cyay YKpaiHu y KOHTEKCTi AOK-
TpUHK cyposoro npeueneHTy. C. 48.
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5) PiweHHs KoHctutyuiiHoro cyay YkpaiHu BimobpaxatoTb KiHLeBWH
pe3ynbTaT AisnbHOCTI Y po3risafi cnpaew. IHTepnpeTauiiHi aktu KCY “e pe-
ANbHO aBTOPUTETHMMMU Y 3B'A3KY i3 peanisaLiero NPaBOBMX HOPM, CMUCA SKMX
39COBYBaBCS i PO3CHIOBABCS Y BU3HAYEHMIA CNOCi6 ™. ToMy OCTaTOYHICTb
piweHb KCY obymMoBneHa MO3MTMBHO 3aKpiMJeHOK MOro KOMMEeTEHLLE,
TO6TO AeTepMiHOBaHa KoHcTuTyuieo YkpaiHu. BusHaHHS akTy abo oro ok-
PeMMUX NONOXEHb HEKOHCTUTYLLIMHUMMM 3000B3Y€ BiANOBIAHMI OpraH BNaau
BiAMIHWUTM A@aHWI aKT ab0 MOro HEKOHCTUTYLLIMHE MOIOXKEHHS, @ TAKOX iHLUMX
AKTiB, MPUMHSATUX HA OCHOBI BM3HAYeHUX CyaoM HEKOHCTUTYLIMHMUX NOno-
XeHb. PilleHHs CyAiB Ta iHLWIMX OPraHiB, 3aCHOBAHMX Ha aKTaX, BU3HAHUX He-
KOHCTUTYLIMHUMU, HE MiANSraloTb BUKOHAHHIO | MOBUHHI ByTW nepernsHyTi.
SIKWO BHACMIAOK BM3HAHHS aKTy abo MOro MOAOXEHHS HEKOHCTUTYLIMHUM,
BMHWKAIOTb NPOrajanHKU y NPaBOBOMY peryntoBaHHi, 6esnocepenHb0 3acToco-
BYeTbCs KoHcTuTyuia Ykpainu. PiweHHam KCY npuTaMaHHMIA MEXAHI3M YMH-
HOCTi 3aKOHY, BOHM MOLUMPIOKOTLCS Ha BCH TEPUTOPID YKpaiHW, yCiX OpraHis
ny6nivyHoi BNaau, ix N0CafloBMX 0Ci6 Ta OPUANYHMX | Pi3UUHMX OCib.

lpasosa nosuuis KoHcmumyuiliHozo Cydy** nonseae y momy, wio YuH-
Hicmb npasosux akmis, ix OKPeEMUX NOJIOXEHb NPUNUHSEMbCS 3 MOMEHMY
oiyitiHo2o onybnikysaHHs piwerHHs KCY npo ix HekoHcmumyuyitiHicme i
He noss3aHa i3 nidmeepomeHHSIM Yu BUKOHAHHAM op2aHamu eaadu. [o-
damkose 8u3HayeHHs y piwerHHsx KCY nopsdky ix 8UKOHAHHS HE CKACOBYE
i He niOMiHsIE 3aeanbHoi 060893K080CMI iX BUKOHAHHS. Tomy piweHHs Cydy
nidnszaromes 6€3yMOBHOMY BUKOHAHHIO 3 OHS iX 0QiUilIHO20 yX8A/NEHHS.
3po3yMinum € me, uio 6AXAHO BU3HAYUMU Y 3AKOHI CMPOK BUKOHAHHS pi-
weHb KCY, 00HaK ueli opeaH Moxe camocmiliHo 8u3Ha4yamu maki Cmpoku i
supobumu y enacHili npakmuui negHi EOUHI NidXo0u 3aCmMOoCy8aHHs CMpo-
Kig (mobmo 3aKoHOM ue numanHs 8iddaHo Ha po3cyd Cydy).

Pa3oM 3 TMM Ha piBHi 3aKOHY He 3aKpinaeHo LPUANYHOI BiANOBIAANb-
HOCTI 3a HernoBary A0 KOHCTUTYLIMHOIO CyA0YMHCTBA, @ TAKOX 33 HEBMKO-

44 |llanosan B. OdiLiiHe TnyMaueHHs sk dyHKuis KoHctuTyuitHoro Cyay Ykpainu (npobne-
mu Teopii). C. 55.
455 PiweHHs KCY Big 14 rpyans 2000 poky N2 15-pn/2000.
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HaHHSA pilleHb i BUCHOBKIB KoHctuTyuiHoro Cyay YkpaiHu*®. Take 3ako-
HOZaBYe yNyLWeHHs CTPUMYE eDeKTUBHICTb KOHCTUTYLLIMHOMO CYLO4YMHCTBA,
onHak i KoHctutyuinumin Cyn Bonoaie 3acobamu Wofo KOperyBaHHs L€l
npobnemMu y CTOpoHy onTuMi3aLii npouesypy BUKOHAHHS MOro 0CTaTOYHUX
piLLeHb.

OckinbKku topududHa 8i0NoeIdanbHICMb 3G HEBUKOHAHHS piwieHb KoH-
cmumyuitiHo2o Cydy uwe 00N0BHKE cucmeMy 2apaHmill ix BUKOHAHHS, MO
HeobXiOHOI0 YMOBOIO iX egeKmuBHO20 BUKOHAHHS € NPUHUUN CaMOBUKOHY-
saHocmi piweHs. CaMoBUKOHYBAHICMb pilleHb 0p2aHie KoHcmumyuyiliHoi
rcmuyii nonszae y susaxeHomy nioxo0i KoncmumyuitiHozo Cydy YkpaiHu
npu supiwieHHi KoHcmumyuyiliHo-npagosux cnopig 3 Memoro 3abe3neqyeHHs
6e3KOHIIKMHO020 pO38UMKY KOHCMUMYUiliHO-Npasosux 8i0HOCUH.

Lng mozo w06 3a6e3nedumu camo8UKOHY8aHICMb C80IX piieHb, KoH-
cmumyuitiHut Cyd npu po32as0i cnpasu 3060853aHuli Nonikaysamucs npo
HaliepekmugHiwi opMuU BUKOHAHHS PilleHHS 3 MemMOoK eKoOHOMIi npouye-
cyanbHux 3acobis. [Tpuknadom yb020 MoXe Cyxumu piweHHs BepxosHo-
20 Cydy YkpaiHu 8id 3 epyoHs 2004 p. no ckap3i dosipeHoi ocobu kaHouda-
ma y lpe3udesmu Ykpainu B.fO. Ouwernka Kamepuryyka M./. Ha dii LieH-
mpansHoi Bubopyoi Komicii, npu yxeaneHHi sikoeo Cyd 39cysas numaxHs
npo egpekmusHi HopMuU BUKOHAHHS Ub020 pilleHHS, 30KpemMa NUMAaHHs Npo
€nocib NoHo8MEHHS NOpYWEHUX BUBOPYUX NPas 2pOMAdsH YKpaiHu.

tOpuduyHa cuna piweHo KCY nodibHa 0o 3aKOHy | momy, K | 8 30KOHI,
y piWeHHi op2aHy KoHcmumyuyiliHoi tocmuuii noguHHo 6ymu 3aknadeHo
MIHIMANbHI MexaHi3mMu ix BUKOHAHHS. Tobmo cmusb 8uknady piweHs no-
BUHEH bymu 4imKuM ma scHUM. AemopumemHicms ma enadHull ensius
piweHb KCY nongeae y momy, uj06 He 8UHOCUMU BUCHOBKU i3 3AY8aXeH-
HSMU 00 op2aHie nybniyHoi enadu, ma HeobxiOHiCMK yxeanweamu maki
DpileHHSs, Ki 6 00380/UAU 3PO3YMimU, IKUM YUHOM NOBUHHO 8U2/1S0amMu
8idnosgioHe KoHcmumyuii pitieHHs.

46 Lla npobnema byna ycyHyTa nuwe 3akoHoM npo KoHcTuTyLiiHui Cya Ykpaitu y HOBI pe-
aKuii, akuii Habpas uUnHHOCTI 13 nunHa 2017 p., o670 Ginblue Hixk Yepe3 20 pokiB 3 MOMeHTY
3anpoBaAKeHH: KOHCTUTYLIMHOI toCcTULT B YKpaiHi.
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OcHoBHOM dhopMoto peaniszauii BNafHMX NOBHOBaXeHb KOHCTUTYLIN-
Horo Cyay YKpaiHu € pilleHHs, 9Ki yxBanorTbcs y hopMi BUCHOBKIB Ta
6e3nocepenHbo pieHb. PiweHHs KoHctutyuitHoro Cyay, siki MicTatb oc-
TaTOYHi BUCHOBKM CyA0BOI KOMErii Mpu po3rnsai KOHCTUTYLIMHO-MPaBOBO-
ro cnopy, € iHtepnpertauinHuMm aktammu KoHcTuTyuii YkpaiHu. CykynHicTb
iHTepripeTauiHmx akTiB KoHcTuTyuinHoro Cyay YkpaiHu cknagatTb MOro
npeLeaeHTHe npaso.

Lo nodibHOI moy4Ku 30py e8osIlUIOHY8aIa MAKOX OyMKA 8iMYU3HSHO20
gyeHozo C. Lllegyyka: “lon0sHo0 0cobaUBICMI0O NpeuedeHmHo20 Npasa €
me, W0 80HO NOWUPIOE c8oto Bit0 Hacamneped y mexax cydosoi cucmemu
ma onocepedkosaHo € 060893k08UM 0J15 8CiX IHWUX Cybekmie npasa.

IHworo Goz2o ocobnusicmio € (io2o MaKuli xapakmep — 3 027180y HA me,
W0 BOHO CKIAOAEMbCS 3 BMOPUHHUX HOPM K 000amok 00 HOPCMKUX
Nno3UMUBHUX NpasosuUxX HOPM, CMBOPEHUX CyOaMuU y npoueci ix 3acmocy-
8aHHS ma maymaderHs...” Ha ocHosi aHanisy npasuna ratio decidendi ma
kamezopii “npasosa no3uuyis’, NPAKMUKU 8iMYU3HAHO20 Ma 3apybiHHUX
KoHCcmumyuitiHux cydis, 84eHuli npuxodumes 00 8UCHOBKY, U40 NOYUHAEMb-
ca opmysamucs “npeuedeHmHe KoHcmumyuyiliHe npaso ma 8ionogioHa
cy0osa npakmuka™’.

Tomy cneumdiyHe nonoxeHHs piweHb KCY gk akTiB CynoBOi Baau y
HauioHanbHiM cuctemi npasa. PiwweHHsa KoHctuTyuinHoro Cyay € pxepenom
npaBa, OfHAaK Lie He HOPMATUBHE MKEpPeno, CYKYMHIiCTb LMX akTiB Cknama-
t0Tb NpeLefeHTHE KOHCTUTYLIAHEe NpaBo YKpaiHW, TOBTO € CKIAL0BOH KOH-
CTUTYLi Yy Ti MaTepianbHOMy 3HaueHHiI. Cyn, yxBantoloum pilleHHs, 3abesne-
YYE Y3rofXKeHH$ 3MiCTy KOHCTUTYLIMHOT HOPMMU i3 KOPUANYHOK NPAKTUKOL,
3BMYASAMM T HAYKOBOK JOKTPUHOLO.

47 1lleBuyk C. OCHOBM KOHCTUTYLiMHOI topucnpyaeHuii. C. 179, 184.

Chapter IV

THE STATUS QUO
OF CONSTITUTIONAL JUSTICE IN UKRAINE:
CHALLENGES AND NEW SOLUTIONS

Introduction

Active research on constitutional justice in Ukraine actually began
only after the adoption of the Constitution of Ukraine and the establish-
ment of the Constitutional Court of Ukraine (CCU) in 1996. A number of
dissertations on topics related to constitutional justice were defended
only after the CCU was established.*® Moreover, textbooks and academic
course books on constitutional jurisdiction were published then.*° Later
on, authors began to analyse this subject from the perspective of judicial
constitutionalism.*°

The first studies within dissertations and monographs devoted to

458 T1.B. BonseHko, JisneHicms KoncmumyuitiHoeo Cydy YkpaiHu wodo maymayeHHs KoHcmu-
myuii YkpaiHu: meopemuyHuli acnekm, Kuis 2006; B.O. lepreniitHuk, lIpagosi npobnemu cma-
HOBJIEHHS | PyHKUIOHYBAHHS KOHCmumyuitiHoi tocmuuii 8 Ykpaini, Kuis 1999; 3.B. JlyHs, [Ipaso-
8a oxopoHa Koncmumyuii Ykpainu, Knis 2003; M.B. CaseHko, [pasosuli cmamyc KoHcmumy-
uitinozo Cydy Ykpainu, Kuis 2000; M.B. CaBuuH, KoHcmumyuitiHuii Cyd YkpaiHu sk 2apaHm KoH-
cmumyuyitiHozo nady, Kuis 2004; I.O. Xpuctosa, fOpuduyHa npupoda akmig KoHcmumyuyiliHo2o
Cyody Ykpaitu, Xapkis 2004.

49 0.l bapabaw, A.O. CeniBaHoB (pea.), KoHcmumyuitiHa ropucdukuyis, Xapkis 2012.

460 B.[1. bpuHues, Cydosuli KOHCMUMyuyioHaniam 8 Ykpaixi: 0okmpuHa i npakmuka ¢popMysaHHs,
Xapkis 2013.



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

278

constitutional justice were mostly in the spirit of statism and positivism,
studies conducted in the last ten years have leaned towards the anthro-
pocentric and humanistic perspective. For example, in his doctoral theses
A. Krusyan examines constitutional justice in terms of the condition of
modern constitutionalism,*! whereas the author of this paper does so
from the perspective of the values related to constitutionalism, the im-
plementation and interpretation of the constitution.*? devoted to consti-
tutional justice have also been defended.*

In the early days of the Court’s work, CCU judge S. Shevchuk singled
out the correlation between legal positivism and natural law as a legal
justification for determining the effect of positive law, and the princi-
ple of fairness and due process in administering constitutional justice.
464 That author emphasises the importance of changing the legist para-
digm of constitutional law, which prevails in Ukraine and has a decisive
influence on the functioning of constitutional justice. At the same time,
Shevchuk emphasises the features of constitutional norms which can be
seen as a kind of “open text’ and ‘empty vessels’ which must be filled
with concrete content during the application of the Constitution.” The
author views constitutional justice as one of the leading institutions for
ensuring the supremacy of the constitution in the light of the rule of law
and the protection of fundamental principles of law, whether written or
unwritten.*® S, Shevchuk’s work on judicial law-making is also considered
considerably authoritative. *’

461 A.P. KpycsiH, CyyacHull ykpaiHcekuli KoHcmumyuioHaniam: meopis i npakmuka, Oneca 2010.
462 M.B. CaBuuH, KoHcmumyuioHaniam i npupoda KoHcmumyuii: meopis i npakmuka peanizayii,
Kuis 2013.

45 Q.I. barpiit, JokmpuHa eepxoseHcmea KoHcmumyuii YkpaiHu (3a mMaTepianamu npakTuku
KoHctutyuiiHoro Cyay Ykpainu), Yskropog 2016; T.O. bpunb, KoHcmumyuyitinuii Cyd YkpaiHu e
MexaHi3mi 3axucmy ma 3abe3nedyeHHs npas i cobod MoouHU i epomadsHuHa, Xapkis 2010; O.0.
KpaBueHko, 3axucm npag i ce0600 noduHu ma epomadsHuHa KoHcmumyuitinum Cydom YkpaiHu:
00KMPUHANbHI, NpuknadHi ma komnapamusHi acnekmu, Kuis 2011; A.MN. Tkauyk, KoHcmumyuitiHudi
Cy0 y MexaHi3mi 3axucmy 0CHOBHUX npas i c80600 todUHU: ModenbHUl nidxio, Kuis 2012.

464 C. Wesuyk, OcHosu koHcmumyuitiHoi topucnpyderyii, Kuis 2001.

45 |bidem, p. 9.

466 C. Wesuyk, MMpuHyun gepxoseHcmea npaga ma Hadguwa topuduyHa cuna KoHcmumyuyii
Ykpairu, «Mpaso YkpaiHu» 2011, N2 5, c. 21-24.

47 C. Wesuyk, Cydosa npagomeopyicms: cgimosuti docgid ma nepcnekmusu 8 Ykpairi, Kuis 2007.
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In his advanced doctoral dissertation, |. Slidenko cites arguments
that constitutional review is the activity of state bodies aimed at im-
plementing the principle of the supremacy of the constitution and sup-
porting constitutional legality with the use of their specific methods.*? V.
Skomorokha, a retired CCU judge, stresses that “constitutional review of
laws should be understood as an organised activity aimed at verifying the
constitutionality of laws.” As an institution, constitutional review “incor-
porates the rules pertaining to the authorities competent to carry out this
review, and the procedure to be followed to implement this function.”#°

As regards the limits of interpreting the Constitution, a relatively
common viewpoint is that “in the process of interpreting the constitution-
al provisions, the CCU can resort to the provisions of laws that make the
constitutional provisions more concrete, and can determine the content
of individual constitutional provisions with the help of those laws.*° A
separate analysis of problems arising when the Constitution is interpret-
ed can be found in the study by I. Slidenko, where the author examines
the evolution, nature, types and ways of interpreting constitutional provi-
sions and rules. The author emphasises that this ensures the implemen-
tation of the constitution, whereas “interpretation is an instrument that
helps to observe the separation of powers, the system of checks and bal-
ances, and the priority of the protection of citizens’ rights and freedoms,
etc”¥! In his academic works, Ukrainian scholar Yu. Todyka 2 adhered
to the traditional point of view on the interpretation of the constitution.

Constitutional justice has been the subject of a number of academ-
ic and practical conferences, where discussion focused on the constitu-

468 | 0.CnipeHko, KoHcmumyuyiliHuli KOHMpons 8 MEXAHI3MI Cy4acHoi npasosoi depxasu, oucep-
Tallis LoKTopa puanYHKUX Hayk, Kuis 2010.

49 B.€. CkoMmopoxa, KoHcmumyuiliHa topucdukuis e Ykpaini: npobnemu meopii, Memodonoeii i
npakmuku, Kuis 2007, c. 53.

470 A, €3epoB. Posib KOHCMUMYUiliHOI DCMUUYi 8 pO38UMKY Cy4aCHO20 YKPAiHCbK020 KOHCMuUmy-
yioHanismy, [B:] A.P. KpycsH (pen.), [lpobnemu cyyacHoi koHcmumyuioHanicmuku. Bun. 3. Cyqac-
Hull ykpaiHcekuli koHcmumyuioHanizm, Opeca 2015, c. 472.

47 CnipeHko I.[., TaymayeHHs KoHcmumyuii: numarHHs meopii i npakmuku 8 KoHmexkcmi cgi-
moesoeo docsidy, Opeca 2003, c. 20.

472 }0.M. Topwka, TnymayeHHs KoHcmumyuii i 3akoHie YkpaiHu: meopis i npakmuka, Xapkis
2001.
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tional process,*’® the protection of human rights by constitutional justice
bodies (Kyiv, 16 September 2011),4* and scholarly support of constitu-
tional justice.*’> The author of this paper also made his contribution to
the development of the constitutional justice doctrine in Ukraine.*’¢

Taking into account the origins and the evolution of constitutional
justice as an institution, this paper will provide a description of the pe-
culiarities surrounding the introduction of judicial constitutional review
in the context of Ukraine’s transitional democracy, the fundamental rules
underlying the organisation of the Constitutional Court of Ukraine (CCU)
and the legal status of judges, as well as the grounds, the subject-matter
and limits of powers exercised by the CCU, and the international and so-
cial context of the CCU’s operation.

4.1 Legal grounds and motivations behind the introduction of
judicial constitutional review

According to the Constitution of Ukraine, the country has been es-
tablished as a ‘mixed/semipresidental republic’. The prevailing opinion in
the Ukrainian doctrine is that the power is more balanced under such a

473 KOoHCTUTYLiHUIA npoLec B YKpaiHi: 3006yTkv Ta npobnemu, Xapkis 2009.

474 A.C.TonosiH (pes.), 3axucm npas AAUHU 0p2aHaMU KOHCMUmMYUitiHoi tocmuuyii: Moxuiueo-
cmi i npobnemu iHousidyaneHozo docmyny, Kuie 2011; A.C. [onogiH (ped.), [lumanHs 3axucmy
npas toduHU i 2pOMAdSHUHA 0p2aHaMU KOHCMUMYUiltiHoi kpucdukyii y cyyacHux ymosax, Kuis
2013.

475 Martepianu kpyrnoro ctony «HaykoBo-LOKTpUHaNbHe 3a6e3neyeHHs po3BUTKY KOHCTUTY-
LirHOI tocTuuii B YkpaiHi», «BicHuk KoHctutyuiiHoro Cyny Ykpainu», 2015, N2 4, c. 74-146.
476 M.B. CaBuuH, KoHcmumyuyuoHaniam ma npupoda koHcmumyuii, Yxropog 2009; M.B. CaBuuH,
PiwerHs i sucHosku KoHcmumyuitiHozo Cydy YkpaiHu - cneyugiuHe dxepeno koHcmumyuyiliHo-
20 npaea [B:] 10.C. Lemwyyerko, O.I. Owmk (pepn.). Axepena KoHCTUTYLiMHOrO npaBa Ykpa-
iHn. Kuie 2010, c. 407-439; M.B. CaBuuH, lIpasa ntoduHu 8 YkpaiHi 8 koHmekcmi 0oKmpuHu
esponetlicekoi ma ykpaiHcekoi tocmuyii [B:] M.0. MaptuHeHrko (pea.) [lpasa i ceobodu noouHU
i epomadsHuHa 8 YkpaiHi (dokmpuHa €sponelicekozo cydy 3 npag MoouHu i KoHcmumyuyiliHo2o
Cydy Ykpainu), Kuis 2013, c. 123-144; W. Kampo, M. Sawczyn, Legitymizacja orzeczeri sqdéw
konstytucyjnych w kontekscie panowania doktryny paristwa prawa: aspekt komparatywny i
prakseologiczny, “Zagadnienia Sadownictwa Konstytucyjnego” 2012, No 2 (4), s. 125-136;
M.B. CaBunH, KoHcmumyuiiiHuii Cyd Ykpaivu ma peanisauis KoHcmumyuyii Ykpainu, «Iybniuxe
npaso» 2015,N2 1,¢.9-17.
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system. This decision was motivated by the view that authoritative pres-
idential power is capable of implementing reforms effectively. This syn-
ergy enables to launch the constitutional mechanisms that prevent the
concentration of power in one set of hands.

In turn, those who profess the doctrine of organic constitutional-
ism have always stressed the importance of judicial constitutional re-
view as an important institution preventing the usurpation of power and
an important instrument for the protection of human rights. However,
the socio-political debate shows that there was considerable distrust to-
wards the judiciary in this context, as followers of the statist post-Soviet
approach believed that the judiciary, with its law-making competence,
posed a threat to the legislature. The discourse about the legitimacy of
the Constitutional Court of Ukraine also included opinions that showed
a lack of understanding for the deterrent role of constitutional justice in
the separation of powers, including checks and balances, and its role as a
guarantor of human rights and freedoms.

4.1.1. Key dilemmas surrounding the introduction of judicial
constitutional review

Modern systems of the distribution of powers are characterised by
the diffusion of power within the classic triad. As regards the functions
performed by the Parliament and the Constitutional Court, they are close-
ly related to the implementation of power. Their functions are similar in
nature since, under the existing codified constitution in Ukraine, both the
Parliament and the Constitutional Court engage in more concrete and
detailed interpretations of the constitutional provisions.*”” However, they
exercise these prerogatives in different ways: the Verkhovna Rada (par-
liamentary assembly) formulates abstract provisions that regulate typical
circumstances of life and are designed for an indefinite circle of persons

477 M.B. CaBuuH. KoHcmumyuilii iHHosauii ma gipHicme koHcmumyuii. «Biue» 2016, N2 7-8, c.
44-47.
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and an indefinite number of cases. The Constitutional Court, guided by
constitutional values and principles, adapts abstract constitutional pro-
visions to specific circumstances, or evaluates abstract provisions of the
law. Such an evaluation is carried out to analyse the legitimacy of inter-
ference in the autonomy of an individual in accordance with the three-
part test, based on a systemic and teleological interpretation of Articles 3,
8,22 and 64 of the Constitution. For example, when examining an appeal
against decisions made in administrative proceedings, the Constitutional
Court of Ukraine formulated the proportionality principle as follows (CCU
decision No. 3-pn/2015%8):“.. pursuant to the Constitution of Ukraine, the
right to appeal and cassation appeal of a court decision can be restrict-
ed (Article 129 section 3 paragraph 8), but such restriction may not be
arbitrary or unfair. Such a restriction must be established solely by the
Constitution and the laws of Ukraine; it must pursue a legitimate aim; it
must be conditioned by a public need to achieve this aim, and must be
proportional and justified. If the right to appeal against court decisions is
restricted, the legislator is obliged to introduce such legal regulation that
will enable the parties to achieve the legitimate aim in an optimal way,
with minimal interference into the exercise of the right to judicial pro-
tection without violating the essential content of such a right.” Therefore,
both the parliament and the constitutional justice engage in law-making
but the latter creates the law in a different way, which consists of nothing
else but the implementation of the constitution.

The experience surrounding the introduction of constitutional justice
in Ukraine demonstrates that the strong German model of the constitution-
al court was initially used as a point of reference. According to the 1992
version of the Act “On the Constitutional Court of Ukraine’, it was envis-
aged that the constitutional justice body would be furnished with broad

478 Decisions of the Constitutional Court of Ukraine are available on its official website under
the heading «Aktu KCY» [‘Acts of the Constitutional Court”] (http://ccu.gov.ua/storinka/akty-
ksu), where the sections relevant for the present paper are entitled «PiweHHs», «BucHoBku» &
«YxBanu» [‘Decisions”, “Opinions” and “Resolutions”]. The site also contains judges’ dissenting
opinions special opinions of judges. The year of publication indicated in this text after the
slash should be found in the corresponding section,and then the serial number of the decision
given at the beginning. In this example, it is the third decision of the CCU in 2015.
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powers.*”? However, the Constitutional Court did not actually operate since
the Verkhovna Rada merely appointed its Chairman, Leonid Yuzkov, a well-
known Ukrainian constitutionalist, but failed to appoint any other members
of the Constitutional Court. That fact subsequently affected the formation
of the Constitutional Court after its status act was adopted in October 1996
(first version). The conflict between the doctrines of constitutionalism and
the supremacy of the parliament also played a role, which stemmed also
from the distribution of political forces in the parliament.

When the Constitutional Court was being formed, a parity principle was
introduced whereby six judges were to be appointed by each of the follow-
ing: the Verkhovna Rada, the President and the Congress of Judges. In the
opinion of the authors of the Constitution, such a parity model was supposed
to prevent the obstruction during the formation of the CCU, since even if
the procedure were to be blocked by any of the aforementioned institutions,
the Constitutional Court would nevertheless retain its competence to resolve
constitutional disputes. At the same time, the legislative regulation concern-
ing the appointment of CSU judges, with a mandatory oath taken at the ple-
nary session of the Verkhovna Rada, became a formal reason for blocking the
rotation of CCU judges in 2005-2006, a situation that posed a serious threat
to the constitutional foundations of statehood in Ukraine.

The main problems associated with the introduction of judicial
constitutional review at the dawn of Ukraine’s independence were as
follows: 1) the dominant doctrine of legal positivism, whereby the con-
stitution is regarded as a legal act adopted by the sovereign without
any consideration of values;*° 2) the prevailing view that the suprem-

479 3akoH Ykpainu «Mpo KoHcTuTyuiinHuiA cya Ykpainms Bia 03.06.1992 p., «BigomocTi Bep-
X0BHOI Pagu Ykpainu», 1992, N 33, cT.471.

40 For example, this is manifested in the practice of the Constitutional Court, which
formulated doctrines whereby it does not fill gaps in the law and does not resolve conflicts
of law, although this legal regulation directly contradicts the foundations of legal certainty as
a component of the rule of law, and it also contradicts the understanding of human rights as
universals which the state, including the CCU, is obliged to protect. There is reason to believe
that these approaches will be reviewed in connection with the competence to examine
constitutional complaints, since such approaches are too restrictive from the perspective of
human rights protection because the shortcomings of the current legislation cannot serve as
a basis to refuse judicial protection of a constitutional right that has been violated.
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acy of parliament is the basis of the constitutional system of the state,
although this approach is criticised by representatives of constitution-
alism;*?! 3) distrust towards the institution of a court whose decisions
could substitute for the sovereignty of the people, represented by the
national parliament. 2 There problems affected the process of defining
the competence of the Constitutional Court in the 1996 Constitution of
Ukraine.

4.1.2. The Constitutional Court of Ukraine as an constitutional justice
authority

In the mechanism of public authorities, it is the Constitutional Court
that holds the primacy in ensuring the supremacy of the Constitution, the
constitutional order, as well as fundamental rights and freedoms. There-
fore, this body acts as a constitutional authority of special competence,
and its functions are fully independent and play an important role in the
constitutional system of checks and balances. Thus, the CCU is a consti-
tutional body of specialised competence and the main authority in the
system of legal protection of the Constitution of Ukraine (as the basic law
for the society and the state), protecting fundamental values and princi-
ples on the basis of the rule of law and due process.

Based on the foregoing, constitutional justice can be understood as
a way of organisation and a special procedural order for resolving con-
stitutional disputes in order to ensure the supremacy of the constitution,
i.e. to restrict power, ensure the dignity of the individual as well as the
supremacy of human and civil rights and freedoms, and to make sure that

481 A.0. CeniBaHoB, A.A. Ctpuxak, [lumaHHg meopii KoHcmumyuyiliHoeo npasocydds e Ykpa-
iHi: akmyansHi NUMAHHS Cy4yacHo20 po3sumky KoHcmumyuyitiHozo npasocydds, Kuis 2010,
. 36-54.

482 During the post-Soviet period, the science of state law (constitutional law) considered
courts to be a kind of antithesis to people’s sovereignty, although sovereignty, if not
interpreted in the democratic context as a procedure for decision-making by the majority
while respecting the rights and interests of the minority, is a threat to constitutionalism as
a system which restricts power and ensures human rights and freedoms.
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public authorities are bound by fundamental rights and freedoms. Consti-
tutional justice is defined as a set of principles, rules and procedures that
determine the following:

1) asystem of legal means and mechanisms through which the rule
of law constrains the activity of public authorities, and individu-
als and legal entities may seek the protection of their rights and
freedoms;

2) depending on the type of organisation, it takes the form of: a) a
single body of constitutional jurisdiction which has a monopo-
ly in resolving constitutional disputes, or b) if a constitutional
jurisdiction authority exists, some constitutional disputes are
resolved on the basis of law by the administrative justice au-
thorities, or c) a specialised chamber of constitutional justice
in the structure of supreme courts, with less important con-
stitutional disputes being resolved by common courts, or d) a
system of common courts that have the right to resolve con-
stitutional debates, however, the leading role in this system is
given to the supreme courts due to the legal force of judicial
precedent;

3) strict compliance with the requirements of due process, i.e. a
special procedural format of constitutional proceedings, which
differs significantly in the case of a specialised constitutional
justice authority vis-a-vis the model of general judicial process;

4) constitutional law disputes are resolved through the interpreta-
tion of the constitution and, as a result, legal acts may be recog-
nised as unconstitutional, whether in whole or in part;

5) a special legal nature and a specific mechanism for the imple-
mentation of decisions adopted by constitutional justice author-
ities, based directly on the principles and values enshrined in
the constitution; the purpose is to ensure the supremacy of the
constitution, fundamental rights and freedoms, public peace and
autonomy of various elements of the political system, in particu-
lar the separation of powers.
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4.2. Legislative stability of the constitutional review body

According to the rule of law, the independence of courts is a key
prerequisite for restricting power and ensuring respect for human rights,
which is an integral part of organic constitutionalism. Based on the legal
position of the CCU, the principle of legal certainty is manifested in the
following:

“The stability of the Constitution is among the most important condi-
tions for the certainty of relations between the citizen and the state, and
a guarantee of inviolability of human rights and freedoms enshrined in
Article 21 of the Constitution of Ukraine; the stability of the Constitution
is largely determined, among others, by the legal content of the Basic Law.
If the Constitution of Ukraine contained provisions that would be too de-
tailed, and concerned issues that should be regulated by regular acts of
law, this could necessitate frequent amendments to the Constitution, thus
affecting the stability of the Basic Law.”(CCU opinion No. 2-8/99).

Based on these assumptions, we will cast some light on the rela-
tionship between the Constitutional Court of Ukraine and the constituent
authority, and the construction of its legal status.

According to the principle of fidelity to the constitution, consti-
tutional provisions should be properly specified in the legislation and
in law-enforcement practice. After the renewal of the Constitution of
Ukraine*® in the version of 8 December 2004, taking into account the
decision of the Constitutional Court of Ukraine No. 11-pn/2010, which
allows independent deputies to be part of the parliamentary majority
which establishes the government, the question of renewing Ukraine’s
democratic constitutional order came to the agenda. The problem was
associated with the constituent legitimacy and the need to overcome the
consequences of the usurpation of power by Viktor Yanukovich, who was

483 3aKoH YkpaiHu «[po BigHOBNEHHs Aii okpeMux nonoxeHb KoHcTuTywii Ykpainu» Big
21.02.2014 p. N2 742-VII, BinomocTi BepxosHoi Paau, 2014, N2 11, cT. 143.
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President of Ukraine in 2010-2014, and whose term in office ended as a
result of the so called ‘Revolution of Dignity’ (November 2013 to February
2014). What followed was an intensive public discussion about the need
to adopt a new Constitution or to make major amendments to the exist-
ing one. As regards the legal status of the Constitutional Court, the main
discussions focused on its formation, guarantees for the independence of
judges and the Court, the introduction of a constitutional complaint and
the reorganisation of the structure of the Constitutional Court.

This motivated the newly elected President Petro Poroshenko to es-
tablish a constitutional commission in order to “develop and agree pro-
posed amendments to the Constitution of Ukraine, involve representa-
tives of different political forces, the public, national and international
experts, and help to achieve a public and political consensus on improv-
ing the constitutional regulation of societal relations in Ukraine.*® The
main motivation behind the CCU reform, to be achieved through a con-
stitutional reform, was to exclude a future possibility that constitutional
justice could be used to usurp power, as was the case in the early days of
Viktor Yanukovich’s term in 2010.

The Constitution of Ukraine was amended in the sphere of justice,
and the amendments came into force on 30 September 2016. Afterwards,
a presidential commission consisting of leading scholars and lawyers*®
prepared a draft act on the Constitutional Court, which spelt out details
of the new provisions of the Constitution. The following constitutional
amendments regulating the status of the CCU can be named here:

- the amendments codified the rules of operation for the CCU,

which had previously been included, in a fragmentary manner, in
the previous version of the act on the CCU;

484 Yka3 Mpe3wnaeHTa «Mpo KoHcTuTyLilHY KoMmicitox» Big 03.03.2015 p. N2 119/2015, Odiuin-
HWi1 BicHMK Mpe3unpeHTa Ykpainu, 2015, N2 7, ctop. 22, cT. 464.

45 |n particular, it includes Prof. Sergiy Golovaty (representative of Ukraine in the Venice
Commission), Prof. Vasily Lemak (Uzhgorod National University, corresponding member of
the National Academy of Legal Sciences of Ukraine), Prof. Mykola Onishchuk (rector of the
National School of Judges of Ukraine), Alexander Vodyannikov, PhD, LLM of the Eastern
European University, Budapest (Head of the rule of law programmes at the OSCE Permanent
Representative in Ukraine).
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- the amendments introduced coherent criteria for the appoint-
ment of judges (high personal integrity and high authority as a
lawyer), alongside with a competitive procedure leading to ap-
pointment;

- the amendments strengthened the independence of CCU judges
by establishing a clear list of grounds for their removal from
office, and such removal was to be decided by the Court itself
following the results of an independent internal investigation;

- the amendments modernised the structure of the CCU, which op-
erates through meetings of the Grand Chamber and senates (the
latter are established to examine constitutional complaints);

- the amendments introduced direct access for individuals and
legal entities to the CCU through constitutional complaints re-
garding the violation of their rights and freedoms;

- following the amendments, the Constitutional Court may only in-
terpret the Constitution of Ukraine, and its prerogatives in the in-
terpretation of acts of law were passed on to the Supreme Court;

- following the amendments, a group of at least 45 deputies is
entitled to approach the Constitutional Court with a request to
determine the constitutionality of an international treaty; the
aim behind this amendment was to prevent the adoption of laws
that would undermine the national security (as was the case
with the ratification of the so-called ‘Kharkiv accords’).

These constitutional amendments were adopted in response to the
previous very controversial decisions adopted by the CCU, in particular
regarding the possibility for President Kuchma to stay in office for the
third term in a row (since the introduction of presidency in Ukraine in
1991, a person may hold this office for maximum two terms in a row), thus
violating the principles of legal succession and the continuity of state
institutions (CCU decision No. 22-pn/2003). This issue became especially
relevant when the CCU was actually used by Viktor Yanukovich as part of
the power usurpation mechanism following a decision allowing non-par-
ty deputies to become part of the parliamentary majority and to form
the government (decision No. 11-pn/ 2010), and then the Constitution
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of Ukraine was effectively revoked under Act No. 2222-1V of 8 December
2004 (CCU decision No. 20-pn/2010). Therefore, it became crucial to en-
sure reliable and proper guarantees of the independence of the CCU, to
prevent any forms of external pressure on the operation of the CCU, and
to increase requirements imposed on constitutional judges.

On the basis of these provisions,on 13 July 2017, the Verkhovna Rada
adopted a new version of the act on the Constitutional Court of Ukraine.
The draft bill specified the constitutional provisions relating to the or-
ganisation of the Constitutional Court, the examination of cases by the
Grand Chamber and the senates, as well as the procedures for the CCU to
examine cases and adopt decisions. The draft bill provided more details
regarding the examination of cases involving verification of constitution-
ality of a nationwide referendum organised upon the people’s initiative,
cases regarding compliance with the investigation procedure where im-
peachment of the President is considered, as well as details of situations
where the senate transfers cases for examination to the Grand Chamber.
These elements will be analysed in more detail in subsequent chapters
and paragraphs of this paper.

4.2.1. The constituent authority and the Constitutional Court of Ukraine

The nature of this relationship is rather complicated: like other pub-
lic authorities, i.e. the Verkhovna Rada, the President, the Cabinet of Min-
isters, or the Supreme Court, the CCU is a constituted body, i.e.a secondary
body which derives its legitimacy from the people of Ukraine. Today, the
constitution is recognised as the basic law adopted in accordance with
a special procedure (different from the legislative procedure). Therefore,
the constitution is surrounded by special means of protection. The au-
thority that establishes the constitution (the constituent assembly) may
take various forms, depending on the specific historical features of the
society concerned.

In its decision No. 3-pn/ 2000 of 27 March 2000, the CCU noted that
it verifies a draft bill amending the Constitution rather than a draft of
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the new Basic Law; in other words, the CCU ensures compliance with
the constituent procedure and the requirements that make such proce-
dure legitimate. The said decision also contained a requirement that the
constituent authority should be balanced: “When amendments are made
to the Constitution of Ukraine, the Constitution provides for a balance
between the actions of the President of Ukraine, people’s deputies of
Ukraine, and the Verkhovna Rada of Ukraine when the same execute the
will of the people as a bearer of sovereignty and the only source of power
in Ukraine.” Mutatis mutandis, these rules and requirements apply to the
adoption of a new constitution of Ukraine.

In his dissenting opinion on the CCU decision of 27 March 2000,
judge V. Shapoval noted that it is necessary to differentiate the adoption
of a new constitution and amendments to the existing constitution. He
also recognised the primacy of the constituent authority with respect to
the constituted authorities, i.e. the public authorities. Despite the fact that
the current Constitution of Ukraine does not regulate the procedure for
the adoption of a new basic law, it does not preclude such a possibility. In
his dissenting opinion, CCU judge N. Selivon stressed that the adoption of
the new constitution “depends on the economic, social and political devel-
opment of each country and is initiated by specific political forces.” In his
opinion, a new basic law may be adopted in two ways: through a referen-
dum or by a specifically established body (a constituent assembly, etc.).

According to the established practice of the CCU, the people’s power
is recognised as “primary, unique and inalienable, and is implemented by
the people through free expression of will in elections, a referendum, or
other forms of direct democracy in accordance with the procedure es-
tablished by the Constitution and laws of Ukraine, through state bodies
and local government bodies established in accordance with the Consti-
tution and laws of Ukraine The outcomes of people’s will expressed via
the forms of direct democracy defined by the Constitution and laws of
Ukraine are mandatory.” The constituent authority of the people is real-
ised “directly through a nation-wide referendum to determine the con-
stitutional system in Ukraine, enshrined in the Constitution of Ukraine,
and to change the constitutional system by amending the Constitution

CHAPTER IV. The status quo of constitutional justice in Ukraine: 291
Challenges and new solution

of Ukraine in accordance with the procedure established in its Chapter
X111, At the same time, the Constitutional Court noted that the current
Constitution of Ukraine merely defines the question of making amend-
ments to its text (CCU decision No. 3-pn/ 2000). In turn, the CCU decision
No. 6-pn/2005 contained a reservation about the Verkhovna Rada being
the only body that exercised this right by adopting the Constitution on 28
June 1996. In other words, the sovereign will of the people was specifical-
ly “mediated” by the relevant decision of the parliament.

In 2008, the Constitutional Court recognised that the constitution can
be adopted at a nation-wide referendum upon the people’s initiative (CCU
decision No. 6-pn/2008). At the same time, it was noted that the procedure
was not regulated by law when the case was being examined. Hence, it can
be concluded that the possibility to adopt a new Constitution at a referen-
dum upon the people’s initiative (in accordance with the procedure pro-
vided for in Article 72) must be regulated by law since the absence of this
possibility violates the principles of legal certainty. It should be noted that
the decision of 16 April 2008 was made by the CCU shortly after President
Viktor Yushchenko convened the National Constitutional Council, with the
intention to adopt the new Constitution of Ukraine, heavily debated both in
terms of its content and the manner of adoption.

One should also mention the practice of the ex post constitutional re-
view over the constituent procedure in Ukraine. The ex post constitutional
review over the constituent procedure is recognised in the constitutional
doctrine and jurisprudence of India, Germany,Hungary and in other countries
with parliament-based governance.According to the emerging state doctrine,
the possibility of ex post constitutional review is recognised in Pakistan as
a means of overcoming tribalism and Islamic fundamentalism (the Taliban).
Such constitutional review is material in content, and it serves, in essence, to
protect the fundamental constitutional values. The idea of ex post constitu-
tional review of constitutional laws was first formulated in the CCU decision
No. 13-pn/2008 and implemented in decision No. 20-pn/2010. However, in
terms of its essence, it was a formal constitutional review because act No.
2222-IV was declared unconstitutional due to a procedural violation during
its adoption. This decision of the CCU was perceived ambiguously by the con-
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stitutional experts since it did not focus on the constitutional values defined
in Articles 3 and 157 of the Constitution. The Court did not take into account
that when adopting Act No. 2222-1V, the parliament failed to recognise the
CCU's opinions made when issuing an opinion on the constitutionality of
Articles 157 and 158 in the context of the constitutional bill No. 4180. For
this reason, they were not examined by the CCU in decision No. 20-pn/ 2010.
Moreover, in the said decision the Constitutional Court did not distinguish
between constitutional acts as acts adopted by the constituent authority and,
as such, enjoying supremacy, and ordinary acts of law, as set out in Article 85
paragraphs 1 and 3 and Chapter XlII of the Constitution. In the end, the said
CCU decision became a step in the usurpation of power by Viktor Yanukovich,
who was not removed from office until the Revolution of Dignity.

4.2.2. The legal foundations of the status of the Constitutional Court of
Ukraine

Legal certainty is an important part of the rule of law, which was
adopted as a fundamental principle underlying the national legal system
in Article 8 section 1 of the Constitution of Ukraine. During the period of ac-
tivity undertaken by the Constitutional Court of Ukraine after the adoption
of its status act on 16 October 1996, the legal status of the CCU changed
twice. The actual position of the CCU in the constitutional system of checks
and balances, as well as human rights guarantees is determined by the
mechanisms which ensure its independence as well as the Court’s ability
to provide high-quality legal argumentation to support its decisions, this
being an important source of the democratic legitimacy of the CCU.

Therefore, before discussing the doctrinal understanding of the sta-
tus of the Constitutional Court in Ukraine, we should briefly compare the
constitutional approaches towards defining the formal features of the
legal status of the CCU.

The legal status of the Constitutional Court of Ukraine in the Con-
stitution of Ukraine is defined differently in two versions of Article 147.
In the initial wording of the Constitution of Ukraine, dated 28 June 1996,
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the status of the Constitutional Court was defined as the sole body of
constitutional jurisdiction in Ukraine. In the current version, adopted on 2
June and effective since 30 September 2016, the legal status of the CCU is
defined through its leading competences. Accordingly, the Constitutional
Court “decides on the constitutionality of the laws of Ukraine and, in cas-
es provided for by the Constitution, also other acts; it provides an official
interpretation of the Constitution of Ukraine, and is vested with other
competences in accordance with this Constitution.”

In fact, these changes have not significantly affected the real legal
status of the Constitutional Court of Ukraine. The legal certainty of the
legal status of the CCU is crucially influenced by the following factors: 1)
the system of checks and balances between the institutions of power; 2)
the real readiness of the CCU to protect human rights and other consti-
tutional values; 3) the legal style applied to justify its decisions, which is
also the source of the Court’s legitimacy; 4) the activities of the CCU in
the international context, in particular in ensuring a minimum standard
for the protection of human rights.

4.3.The legal status of the Constitutional Court

As regards the legal status of constitutional courts, post-Soviet
scholars specialising in constitutional law (state law)*® have character-
ised constitutional courts as: bodies established to protect the constitu-
tion,*” constitutional review bodies,*® constitutional justice bodies.**

486 The post-Soviet science of state law mainly views the constitution as a social contract
that expresses the sovereign will of the people and the balance of political forces. This
interpretation has been known since the times of Ferdinand Lassalle, who apparently relied
on the formalist doctrine of the rule of law, which prevailed in the Weimar Republic and Nazi
Germany. A significant number, if not the majority, of Ukrainian scholars also adopt the same
formalist positions. This author does not share this approach, as will be discussed below.

47 P.Uunneniyc, KOpuduyHa memodonozig, Kuis 2004, c. 160.

488 10.J1. WynbyxeHKo, KoHcmumyuyuoHHsil koHmposs 8 Poccuu, Mocksa 1995, ¢. 9.

489 C.B. boboToB, KoHcmumyuuoHHas tocmuyus (cpasHumensHsili aHanus), Mocksa 1994,
0.0. MupoHeHko, llpeno3uuitini sumoku KoHcmumyuitiHoi tocmuuyii 8 Ykpairi, «BicHuk KoHcTu-
TyuiiHoro Cyny Ykpainu» 1998, N2 4.
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Another group of scholars believe that the constitutional court, as a body
of justice, “is, within its competence, superior to courts of general juris-
diction*° According to A. Selivanov “constitutional jurisdiction should
be understood as a set of powers of the Constitutional Court based on
the Constitution and laws of Ukraine, where the Constitutional Court is
a single body of judicial power competent in the resolution of constitu-
tional and legal disputes (conflicts) and the official interpretation of the
Constitution ... of Ukraine, as well as competent in carrying out other
activities in matters of constitutional importance.”** The CCU directly
formulated the doctrine whereby it is a constitutional review body (CCU
decision No. 8-3a/97).

When resolving constitutional disputes, the Constitutional Court’s
mission is to ensure a balance of interests of the parties, based on the
Constitution. As noted by Yu. Todyka, in such cases “it should be under-
stood that a modern state is based on compromise,and the constitution is
a compromise that reconciles the various claims and interests of the most
influential social forces in the country.*? In the activity of constitutional
justice bodies, the main focus is on resolving constitutional and legal
disputes. Since the bodies of constitutional justice exercise the function
of justice, the dispute resolution function is organic: it is part of organic
constitutionalism. Based on the following discussion, we will analyse the
implementation of the CCU’s status in the context of its interaction with
other public authorities in Ukraine.

From the perspective of democratic legitimacy, the bodies of con-
stitutional jurisdiction are bound by the rule of law and, in particular,
by the requirements of due process as a guarantee that the rights of
participants in constitutional proceedings will be observed as they pres-
ent their legal position for public examination of the case. According to
the principle of separation of powers, constitutional jurisdiction bodies
may not interfere in the competence of the parliament. Acts adopted by

490 B. CkoMopoxa, OkpeMi numaHHs nodiny enad i topucdukuis KoHcmumyuitiHozo Cydy Ykpai-
Hu, «MpaBo Ykpainu» 1998,N2 5, c. 16.

491 0.l bapab6aw, A.O. CeniBaHoB (pea.), KoHcmumyuyiliHa topucdukuis, Xapkis 2012, c. 7.

492 10.H. Toabika, OcHO8bI KOHCMUMYUUOHHO20 cmpos YkpauHsl, Xapbkos 1999, c. 280.
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the parliament may be recognised as unconstitutional if they dispro-
portionately narrow or cancel the essential content of the law. Moreo-
ver, constitutional justice bodies should be cautious and aware that the
parliament has a broad discretion, because it is the parliament (rather
than the constitutional court) that has the right to determine the rules.
However, the parliament is bound by the constitutional requirement that
any encroachment on the very essence of the right is inadmissible with
regard to human rights.*®> In this system of coordinates, constitutional
justice puts the political process into a legal framework and protects the
fundamental legal values and principles. This determines the nature of
the interaction between the Constitutional Court and key participants in
constitutional legal relations.

4.3.1. The Constitutional Court and the Verkhovna Rada

Modern systems of the distribution of powers are characterised by
the diffusion of power within the classic triad. As regards the functions
performed by the Parliament and the Constitutional Court, they are close-
ly related to the implementation of power. Their functions are similar in
nature since, under the existing codified constitution in Ukraine, both the
Parliament and the Constitutional Court engage in more concrete and
detailed interpretations of the constitutional provisions.** However, they
exercise these prerogatives in different ways: the Verkhovna Rada (par-
liamentary assembly) formulates abstract provisions that regulate typical
circumstances of life and are designed for an indefinite circle of persons
and an indefinite number of cases. The Constitutional Court, guided by
constitutional values and principles, adapts abstract constitutional pro-
visions to specific circumstances, or evaluates abstract provisions of the
law. Such an evaluation is carried out to analyse the legitimacy of inter-

493 M.B. CaBuwH, KoHcmumyuyioHaniam i npupoda koHcmumyuii: meopis ma npakmuxa peanisa-
uii, AncepTauis [okTopa PUAMUYHUX Hayk, Kuis 2013, c. 377-378.

494 M.B. CaBuuH. KoHcmumyuitiHi iHHogauii ma gipHicms koHcmumyuyii. «Biue» 2016, N2 7-8, c.
44-47.
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ference in the autonomy of an individual. This, based on the principle
of proportionality, follows from the systemic and teleological interpre-
tation of Articles 3, 8, 22 and 64 of the Constitution. Therefore, both the
parliament and the constitutional justice engage in law-making but the
Constitutional Court creates the law in a different way, which consists of
nothing else but the implementation of the constitution.

In the event of a conflict with the Constitutional Court, the Verk-
hovna Rada is inclined to adopt laws designed to “‘circumvent” the CCU’s
decision, that is, it re-enacts a law that may contain provisions previously
recognised as unconstitutional. The CCU in Decision No. 13-p/2018 stated
that it was inadmissible for the Verkhovna Rada to review, by adopted of
the law in the way of “circumvent” jurisprudence of Court, “the legal regu-
lation of relations concerning the hospitalization of an incapacitated per-
son without her informed consent to a psychiatric institution was carried
out on the basis of the provisions of the first Article, the second Article
29, the first Article 55 of the Basic Law of Ukraine Of Ukraine dated June
1, 2016 No. 2-rp/2016, which prohibits such hospitalization without a
court decision” The Court emphasized that it reaffirmed the legal position
set out in its Decision of 2 June 2016 No. 2-rp/2016 and establishes the
following procedure for the implementation of this Decision: before the
legislative settlement of the issue of judicial control over the hospitaliza-
tion of an incapacitated a person who, by reason of his or her health con-
dition, is unable to make a request or to give informed written consent to
such a hospital for psychiatric care, such hospitalization is only possible
by court decision.

However, the parliament has used its prerogatives regarding the
Constitutional Court also in different ways, e.g. by dismissing CCU judg-
es. Therefore, during the Revolution of Dignity, the Verkhovna Rada dis-
missed five constitutional court judges it had elected, and also obliged
the President and the Congress of Judges to dismiss two and five judges
respectively. The Verkhovna Rada invoked the claim that the parliament
has exclusive powers to amend the Constitution of Ukraine as an element
of the constituent authority and pointed out that a Constitutional Court
decision may not repeal the Constitution Court by force of its decisions,
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while such decisions, in turn, were among the steps that enabled the
usurpation of power by Viktor Yanukovich.**

In relation to the Verkhovna Rada, the CCU can play a role of either
a negative or a positive legislator. In the former case, the CCU may rec-
ognise a law or part of a law unconstitutional, and in the latter case it
may, by resorting to proper legal reasoning to justify its own decision,
indicate to the Verkhovna Rada that the situation needs to be corrected.
In other words, the CCU can point to the variant of the interpretation
which is compatible with constitutional values and principles, and it may
reject other variants and point out their inadmissibility as they may be
regarded as a violation of the Constitution. In the event that a legislative
omission is ascertained, the Court is obliged to formulate its decision
so as to indicate to the Parliament the legal forms and means though
which the omission may be eliminated or corrected. Decision of the CCU
No. 3-pn/2012 is a negative example: contrary to the nature of the direct
applicability of the Constitution of Ukraine, legality is interpreted as the
government’s ability to determine the scope and content of social rights
by defining the amount of welfare payments in a government decree. This
directly encroached on the essence of the content of law and justified an
arbitrary interference by the executive branch in the private autonomy of
individuals who, in accordance with the Constitution, must receive social
protection guarantees.

An unfortunate example of constitutional review is the CCU decision
No. 11-pn/2010, which confirmed the constitutionality of non-factional
deputies participating in a coalition of deputies’ factions as a legitimate
basis for government’s investiture, although such a conclusion did not
clearly follow from the analysis of section 3 of Article 83 of the Consti-
tution existing at the time. To justify its position, the CCU invoked the
provisions of the Rules of the Verkhovna Rada, which contradicted Article
83 of the Constitution and its previous jurisprudence. Ultimately, one can-
not interpret constitutional provisions through the lens of acts of law if

45 ToctaHoBa BepxoBHoi Pagu Ykpainu «[lpo peazygaHHs Ha ¢pakmu nopyweHHs npucseu
cyddamu KoHcmumyuitiHozo Cydy YkpaiHus N® 775-VII Big 24.02.2014 p., «BigomocTi Bepxos-
Hoi Pagu Ykpainu» 2014, N2 12, ct. 201.
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the Constitution defines relevant fundamental principles and limits the
discretion of the parliament, as was the case with Article 83 section 3 of
the Constitution (Act No. 2222-1V, version of 8 December 2004).

The Constitutional Court admits that acts of law, being issued by
the legislature which is a body enshrined in the constitution, must meet
certain legal criteria and “be subordinated to the Constitution of Ukraine”
(CCU decision No. 4-3n/1997). Moreover, “the Constitution of Ukraine as
the main source of the national legal system is... the foundation of the
current legislation,” which “specifies the provisions enshrined in the Basic
Law” (CCU decision No. 3-pn/2002). The Court also drew a conclusion that
in “a state governed by the rule of law there exists a strict hierarchy of
normative acts and, accordingly, resolutions and other decisions of execu-
tive bodies are of a subordinate nature and should not distort the essence
and content of laws” (CCU decision No. 9-pn/2001).

4.3.2. The Constitutional Court and the President

First of all, what plays a role in the system of these relations is the
fact that the President appoints six judges of the CCU. In the Ukrainian
doctrine, it is common to believe that the President does not belong to any
branch of power, #*¢ and, as the head of state, occupies a position above the
legislative, executive and judicial branches.*” However, since the power in
the state is based on the constitution, the exercise of the arbitrary power
by the President is subject to constitutional review. Essential elements of

49 Prof.Yu. Tadyka believed that the powers of the President “in the sphere of ensuring con-
stitutional legality, national security, stability of the constitutional system and its protection
are central to its competence” (t0.H. Toapika, OcHOBbI KOHCMUMYUUOHHO20 CMPOS YKPauH®bl,
Xapbkos 1999, c. 202), although there have been cautious comments about the President
leaning towards the executive branch (H0.H. Toauka, B.C. )XypaBcbkuii (pen.), KoHcmumyuitiHe
npasgo Ykpainu, Kuis 2002, c. 394).

47 Prof. V. Pogorilko defined the status of the President as follows: “as head of state, the
President embodies national unity and the continuity of state authority, he is the guarantor
of national independence and territorial integrity, and is sometimes also regarded as an
arbitrator and a coordinator of the activities undertaken by state bodies, etc.” (B.®. [Noropin-
Ko (pen.), KoHcmumyuitiHe npago Ykpaitu, Kuis 2000, c. 472).
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the constitutional status of the President of Ukraine is that the President,
as head of state, is the guarantor of national sovereignty, territorial integ-
rity of Ukraine, observance of the Constitution of Ukraine, and observance
of human and civil rights and freedoms (Article 102).

Since Ukraine has a semi-presidential system, the President has
certain levers with which to influence the selection of CCU judges, also
through the parliament (Verkhovna Rada). The President’s influence be-
comes particularly strengthened when a majority which is loyal to the
president’s political course exists in the Verkhovna Rada when the latter
appoints a judge or judges. In that situation, the President may act as a
moderator of the formation of the CCU and exercise significant influence
through this instrument. During the period of the so-called co-existence,
when a parliamentary majority opposes the president’s political course,
his ability to influence the appointment of Constitutional Court judges
through the parliament is reduced only through factions that remain loy-
al to the president’s political course.

The President can exert some influence on the Congress of Judges
since, according to the Constitution of Ukraine, only the head of state
may propose draft bills concerning the judiciary, after consulting the High
Council of Justice. This factor considerably restricts the freedom of ma-
noeuvre and the discretion of the Congress of Judges when appointing
judges of the Constitutional Court.

It is relatively difficult to understand why the Constitutional Court
confirmed the constitutionality of the President’s right to veto constitu-
tional laws, referring to the fact that the procedure for their adoption is
not different from the procedure for the adoption of ordinary acts of law
(CCU decision No. 6-pn/2003). The Constitution of Ukraine distinguishes
the procedure for the adoption of ordinary acts of law and acts amend-
ing the Constitution, which are regulated, respectively, by Article 94 and
Chapter XllI of the Constitution. Obviously, this legal position does not
correspond with the nature of the constitution as an act of the constit-
uent authority of the people. After all, a constituted authority (the Pres-
ident) cannot substitute the constituting authority by using its vetoing
prerogatives.
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Another instrument that can be used by the President to influence the
CCU is his power to suspend the acts issued by the Cabinet of Ministers
as unconstitutional while simultaneously approaching the Constitutional
Court of Ukraine for a decision on their constitutionality (Article 106 sec-
tion 1 paragraph 15 of the Constitution).*® This directly contradicts the
essentials of the rule of law, which prohibits a wide margin of discretion
in the hands of the executive branch, as it may lead to abuses in practice.
During the years 2006-2010, when this rule was in effect (it was revived
in February 2014), there were periods when the President sent numerous
constitutionality inquiries to the CCU, literally paralysing the Court’s activ-
ities and, thus, this rule turned into an instrument of presidential obstruc-
tion of constitutional justice. In its version of 2 June 2016, the Constitution
renewed these powers of the President, however, they have hardly been
applied in practice. This is connected with the peculiarities of the consti-
tutional form of governance in the country, which establishes dualism of
executive power. Therefore, the period of ‘coexistence” is accompanied by
conflicts within the Verkhovna Rada-the President-the Cabinet of Minis-
ters triangle, leading to struggles aimed at recognising the legitimacy of
acts issued by Yulia Tymoshenko’s cabinet in 2008-2010. The cabinet was
based on the parliamentary majority which opposed the political course
taken by President Viktor Yushchenko. During the term of President Petro
Poroshenko, the cabinets headed by Arseniy Yatsenyuk and Vladimir Gro-
isman pursued a more loyalist political course. Furthermore, the executive
power was consolidated by the conflict between Ukraine and Russia.

Special relations between the CCU and the President evolved during the
constitutional crisis of 2007. As a result of the 2006 parliamentary elections,
the so-called “‘government of national unity” headed by Viktor Yanukovich
was formed. Soon afterwards, Yanukovich began to concentrate power in his
hands, ignoring the interests of the minority.*® Following these develop-

498 KoHcTtuTyuis Ykpainu (B pepakumu ot 08.12.2004 r.) [Electronic source]. Access: http://
zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80/ed20060101

499 M.B. CaBumnH, CmaHosneHHS KoHCMUMyyioHaniaMy ma 8ionogidansHe napaameHmcske
npaeniHHa 8 YkpaiHi: kpusa demokpamii 4u ,mupanis” napnameHmcekoi 6inswocmi? «Jepxasa
i npaso» 2007, Bun. 36, c. 148-156.
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ments, President Viktor Yushchenko, invoking his status as a guarantor of the
supremacy of the Constitution and state sovereignty, considered it necessary
to apply his prerogatives under Article 102 of the Constitution. The use of
the arbitration prerogatives by the head of state was formalised through the
adoption of Decree No. 264/2007, whereby the President announced an early
termination of the powers of the 5th convocation of Verkhovna Rada due to
the fact that deputies had violated the procedure for forming a coalition of
majority parliamentary factions. In the President’s opinion, the violation gave
rise to a threat to national sovereignty, human and civil rights and freedoms,
and also posed a potential threat of usurpation of power. On this basis, a
decision on early termination of the powers of the parliament was adopted.

However, the implementation of Presidential Decree No. 264/2007 en-
countered significant problems, which was connected with the need to find
a source to finance the elections, ensure organisational and methodologi-
cal support of the elections by the Central Electoral Commission and the
shortcomings in the existing regulations pertaining to early parliamentary
elections. In view of the sharp confrontation between the parliament and
the head of state, the president’s available legal means were insufficient
i.e. the decision-making evolved into a political process. On the other hand,
Presidential Decree No. 264/2007 was appealed against to the Artemovsky
District Court of Lugansk. The court accepted the administrative action and
initiated the proceedings, which violated the principles of jurisdiction and
competence for such cases. To secure the claim, the court suspended the
validity of the decree on early termination of the powers of the parliament.

The legitimacy of the President’s decision to dissolve the parlia-
ment was undermined by the subsequent series of decrees.”® Decree

590 Decrees of the President of Ukraine No. 476/2007 of 29 May 2007, No. 355/2007 of 26
April 2007,N0.497/2007 of 5 June 2007 and No.675/2007 of 31 July 2007.In particular,decree
No. 355/2007 of 26 April 2007 stopped the validity of Article 2 of decree No. 355/2007 for
adoption of certain legislative acts. These acts included the acts of Ukraine No.1114-V of 1
June 2007 and No. 1095-V of 29 May 2007, which amended the acts of law relating to certain
issues related to early parliamentary elections and the replacement of people’s deputies
of Ukraine whose mandates were terminated early, as well as the activities of the Central
Electoral Commission. Finally,decree No.675/2007 of 31 July 2007 also amended decree No.
497/2007. Only then could early parliamentary elections take place on 30 September 2007.
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No. 264/2007 was subjected to examination by the Constitutional Court.
At the same time, the President continued political consultations, since
the parliament blocked the financing of early elections by adopting rel-
evant acts and changed the composition of the Central Electoral Com-
mission.

The situation around the activities of the CCU and its expected de-
cisions regarding the constitutionality of those presidential decrees was
heavily publicised and became very important for the Ukrainian public
in the period from May to July 2007. In addition, there was a long period
of discussion about the illegitimacy of the Constitutional Court. This was
driven by some public announcements regarding possible signs of cor-
ruption in the activities of some judges, in parallel with presidential de-
crees dismissing a number of constitutional court judges for “a violation
of the oath of a judge”®® In turn, the Verkhovna Rada also attempted to
dismiss a number of judges. However, these legal acts were illegitimate
since neither the parliament nor the head of state complied with the pro-
cedural requirements related to the investigation of the circumstances
surrounding the “violation of the oath” by CCU judges.

Therefore, in order to settle the political and constitutional crisis,
at the end of May 2007 the President used political means, holding con-
sultations with the parliament speaker, the leaders of parliamentary fac-
tions and the prime minister. Following the consultations, the President,
the Chairman of the Verkhovna Rada and the Prime Minister issued a
joint statement on the need to hold early parliamentary elections under
Article 82 section 1 of the Constitution of Ukraine. These agreements
were instrumental in resolving certain conflicts of law concerning the
forthcoming electoral process, and in unblocking the operation of the
Constitutional Court.

501 President Yushchenko initially dismissed CCU judges “for violating the oath of judges”,
but the wording was subsequently changed into dismissal “in connection with the filing for
resignation”. In particular, the following judges were dismissed: V. lvashchenko (decree of 10
May 2007,No. 390, the underlying reason of dismissal was amended by decree No.529/2007
of 14 June 2007), V. Pshenichny (decree of 30 April 2007 No. 369, the underlying reason of
dismissal was amended by decree No. 528/2007 of 14 June 2007).

CHAPTER IV. The status quo of constitutional justice in Ukraine:
Challenges and new solution

303

4.3.3. The Constitutional Court and the Cabinet of Ministers

When carrying out the constitutional review of acts issued by the gov-
ernment, the Constitutional Court ensures the constitutionality of activi-
ties undertaken by the executive branch. The Constitutional Court has not
yet developed a clear point of view regarding the distinction between the
legislative function of the parliament and the regulatory function of the
government. However, an approach has already been developed in order
to separate normative legal acts from individual legal acts. The CCU has
merely outlined the characteristics of non-normative legal acts and stated
that .. by their nature, non-normative legal acts, unlike normative ones, do
not establish general rules of conduct but, instead, they establish specific in-
structions addressed to an individual or a legal entity, are applied only once
and their effect ceases after implementation” (CCU decision No. 2-3n/97).

The most intensive legal disputes about the validity of acts issued by
the Cabinet of Ministers took place in the years 2008-2010, when there
were disagreements between the head of state and the government. One
example is the case of Vanco, where Ukraine was likely to face a claim of
several billion US dollars for failure to fulfil its contractual obligations.
A decision issued by the Ministry of Environmental Protection dated 25
April 2008, Vanco's special permit for subsoil use was cancelled. When
adopting its decision the Ministry assumed that the procedure for the
assignment of rights by the winning bidder in a tender does not entail an
automatic assignment of the right to receive a special permit for subsoil
use. On 8 May 2008, Vanco sent a written request to the government to
conduct negotiations in accordance with the provisions of Article 49 of
the Hydrocarbon Distribution Agreement.

The Cabinet of Ministers justified its decision to “terminate the par-
ticipation of Ukraine” in the agreement by referring to the “protection of
national interests”, with a general reference to Vanco’s “non-compliance
with the legislation when the Agreement was drafted and signed.”

On 18 June 2008, the President issued a decree whereby he stopped
the Cabinet of Ministers’ Order No. 740-p, and requested the Constitu-
tional Court to assess the constitutionality of that order. After examining
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the President’s constitutional petition, the CCU adopted a resolution on
opening constitutional proceedings on 23 October 2008.

However, the President’s constitutional petition was based on the
argument that the Cabinet of Ministers’ Order No. 740-p undermined the
foundations of ‘economic security of the state”, and, as such, was not suffi-
ciently substantiated. In fact, the CCU had to examine its constitutionality
independently, without sufficient legal grounds. For these very reasons
the Constitutional Court later concluded that the case did not fall under
its jurisdiction and discontinued the proceedings.

By its very nature, the Vanco case forced the CCU to resolve constitu-
tional disputes in the context of conflicting constitutional values, and to
develop the doctrine of self-restraint in terms of one’s own jurisdiction,
i.e.the doctrine of a political question. Even today there is an urgent need
in the Ukrainian constitutional doctrine to study the notions of “public
interest”, “public economic order”, “public social order” and others. This is
related to the nature and purpose of constitutional legal proceedings,
namely to ensure a balance of public and private interests.

In this context, it will be interesting to consider the subsequent prac-
tice of the CCU on the interpretation of government regulations in the
light of the rule of law requirements, in particular legal certainty and
proper concretisation of laws. For example, according to the ECHR case
law, “In assessing whether the criterion of foreseeability is satisfied, account
may be taken also of instructions or administrative practices which do not
have the status of substantive law” (Leander v. Sweden, 26 March 1987, 9
ECHR 433). That is, when examining constitutional complaints, the CCU
will also have to consider acts issued by the public administration with
respect to the principle of proportionality and sufficient concretisation in
the light of constitutional values and principles.

4.3.4. The Constitutional Court and courts of general jurisdiction

Relations between the CCU and courts of general jurisdiction are
manifested in three ways: 1) The Congress of Judges of Ukraine selects
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constitutional court judges in a competitive procedure from at least three
candidates; 2) The Supreme Court may approach the Constitutional Court
with a constitutional petition under the incidental review procedure if
an act of law or its separate provisions are to be applied but there are
grounds to believe that they are unconstitutional, which may significantly
affect the essence of a judicial decision; 3) Decisions adopted by the CCU
may provide grounds for reviewing decisions adopted by common courts.

In the practice of the CCU, there have been periods when the judicial
assistance bodies, in particular the Congress of Judges of Ukraine, have
been used to pressure on the exercise of constitutional justice.”® For ex-
ample, after the election of President Viktor Yanukovich, the pressure on
the Constitutional Court was rather subtle and consisted in changing the
configuration of the Court in two stages: first, one judge was substituted
for, and then four judges were replaced. This paved the way for influenc-
ing the composition of the Constitutional Court through the Congress of
Judges, the most vulnerable institution that participates in the formation
of the Constitutional Court.>®

When the jurisdiction of the CCU is delineated from the jurisdiction
of the common courts, the relationship between constitutional and ad-
ministrative jurisdiction is of fundamental importance. According to R.

592 n the early 2010, in the fight for the post of the President, Yulia Tymoshenko conceded
to the representative of the pro-Russian Party of Regions Viktor Yanukovych. During the
transitional stage, the CCU became the target of attacks carried out by representatives in
the Verkhovna Rada and loyal judges at Congress of Judges.

503 The key step in strengthening the authoritarianism was when the CCU adopted its deci-
sion No. 4-pn/2010 on the interpretation of Article 83 of the Constitution of Ukraine. Shortly
after that decision, Yuri Nikitin, who served as judge-rapporteur in the case, resigned and his
resignation was unusual (resignation is usually announced in disagreement with an objection-
able decision on the eve of its adoption). Later, on 2 September 2010, judge Vyacheslav Dzhun
resigned, and on 9 September 2010 resignations were submitted by judges Anatoly Didkovsky,
Ivan Dombrovsky and Yaroslava Machuzhak. As stated by judge Yaroslava Machuzhak in her
interview, the pressure on judges ‘was sophisticated’ (Cynas KC, sika nogana y BiactaBky: 40 MeHe
3aCTOCOBYBaN BUTOHYEHI MeToau, «YHiaH.IHdopMaLiiiHe areHcTBo» [Electronic resource]. Access:
https://www.unian.ua/politics/401335-suddya-ks-yaka-podala-u-vidstavku-do-mene-zastosu-
vali-vitoncheni-metodi.html (last accessed on: 30 October 2017)) and consisted in amending
the Rules of the Verkhovna Rada, whereby the judges of common courts, elected as constitution-
al court judges by the Congress of Judges of Ukraine and appointed to this position by transfer,
were considered to have resigned from the position of judges of courts of general jurisdiction.
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Kuibida, V. Shishkin and others, there are three ways to determine the
competence of administrative courts: a) general — through the notion of
an administrative case (Article 3 paragraph 1 of the Code of Administra-
tive Procedure, CAP); b) through a list of categories of cases falling under
administrative jurisdiction (Article 17 paragraph 1 of the CAP); c) through
a list of categories of public law cases that do not fall under administra-
tive jurisdiction (Article 17 paragraph 2 of the CAP).>% In turn, the Consti-
tutional Court formulated a legal position (CCU decision No. 8-pn/2002)
whereby the decision on the constitutionality of acts issued by the Presi-
dent of Ukraine does not preclude the possibility to appeal against pres-
idential acts in the courts of general jurisdiction when such acts have an
individual character and concern an appointment or a dismissal.

It should be emphasised that the decision of the CCU which recog-
nises the unconstitutionality of an act of law applicable in a particular
case may be used as a basis for reviewing the court decision. These provi-
sions are contained the procedural legislation and have been retained in
the new version of the procedural legislation. For example, in the current
version of the Code of Administrative Procedure, this basis for reviewing
decisions adopted by administrative courts is set forth in Article 237. It
should be noted that the CCU is not a super-judicial authority for on com-
mon courts since it solves issues of constitutional law only.

4.3.5. The Constitutional Court and other state authorities

This section deals with bodies that are independent of the govern-
ment but carry out their functions as public administration bodies. In the
opinion of Y. Vashchenko, these authorities have a specific status: “In re-
cent years, a group of new entities have emerged in Ukraine’s system
of public administration; they occupy a special place and have a special
status. These are national commissions that carry out state regulation in

504 P.0. Kyitbiga, B.l. lUnwkiH (pen.), OcHosu admiHicmpamugHo2o cy0oyuHcmea ma adMmiHi-
cmpamugHoz2o npasa, Kuis 2006, c. 86-90.
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certain spheres of the economy, in particular in the sphere of energy, util-
ities, communications and information, securities markets and financial
services markets. These bodies have the status of collegial authorities
that do not belong to any of the branches of power.”*% Their legal acts
are subject to the jurisdiction of administrative courts but not to judicial
constitutional review. However, there have been many cases where the
Constitutional Court had to resolve cases on the inadmissibility of inter-
ventions by the President and the Cabinet of Ministers into the operation
of the national commissions. The Constitutional Court pointed out that
the legal regulation in the Constitution had been changed: according to
the Constitution of 28 June 1996, the President had the possibility to
take part in the formation of some public administration bodies, whereas
according to the Constitution of 8 December 2004 (renewed by the Ver-
khovna Rada decision of 24 February 2014) the President no longer has
such prerogatives (paragraph 3.2 of the CCU decision No. 19-pn/2008).
The CCU developed yet another line of activity to ensure constitu-
tionality with reference to the acts adopted by the authorities of the Au-
tonomous Republic of Crimea (ARC). The CCU was faced with the problem
of delineating the competence of the ARC when resolving a case on time
calculation (CCU decision No.4-pn/98). In that legal dispute, when the Ver-
khovna Rada of Ukraine adopted its resolutions No. 15-XIl of 11 June 1990
“On amending the procedure for calculating time in the territory of the
Ukrainian SSR” and No. 2176-XIl of 6 March 1992 “On introducing sum-
mer time in Ukraine”, the competent authorities of the ARC failed to take
appropriate measures to implement these legal acts. The CCU recognised
this inaction of the Verkhovna Rada of the ARC as unconstitutional, since
such issues are resolved exclusively by laws of Ukraine (Article 92 sec-
tion 2 paragraph 3 of the Constitution of Ukraine), and the responsibility
for time calculation is vested exclusively with the Cabinet of Ministers of
Ukraine. Moreover, Articles 137 and 138 of the Constitution of Ukraine do
not provide such authority for the ARC. Notably, the results of this decision

595 10. BaweHko, HezanexHi pe2ynamopu 8 cepi oxopoHu 300pogs: esponelicbkuli 0ocgid ma
nepcnekmusu po3sumky 8 YkpaiHi, «[paBo i rppoMagasiHcbke cycninbeteo» 2014, N2 1, ¢. 215.
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were very important for securing the unitary structure of the state: the
CCU ruled that the Verkhovna Rada of the Autonomous Republic of Crimea
did not have the powers to adopt normative legal acts in the form of an
act of law since such actions would contradict the constitutional status of
the Verkhovna Rada of Ukraine as the single legislative body of Ukraine
(Article 75). The Court ruled that the use of the term “act of law” (zakon)
with reference to the regulatory legal acts issued by the ARC was unconsti-
tutional after the 1996 Constitution of Ukraine had been adopted.

Furthermore, the Constitutional Court found that the Verkhovna
Rada of the ARC exceeded its powers by adopting Rules which provided
for the possibility of a draft normative legal act of an ARC body to be “put
for public discussion” (Decision No. 1-pn/2001). Thus, the Constitutional
Court ruled that the ARC was an integral part of the Ukrainian society and
its population was an integral part of the people of Ukraine in the mean-
ing of Article 5 of the Constitution of Ukraine.

When examining the case of the ARC budget for 1998, the CCU ad-
mitted that the ARC authorities should follow the single legal policy of
the country in this sphere, primarily based on the laws on the taxation
system, the budget system of Ukraine, and the act on the state budget for
the current year. Since the Constitution of Ukraine provides that it is with-
in the competence of the ARC to develop, approve and execute the budget
of the autonomous republic on the basis of Ukraine’s single taxation and
budget policy, the Verkhovna Rada of the ARC may not introduce a proce-
dure whereby the value added tax and excise tax would go to the repub-
lic’s budget since, according to the current Ukrainian legislation, this is
the competence of the Verkhovna Rada of Ukraine (decision No. 7-pn/98).

As regards the acts issued by the ARC bodies, the Constitutional
Court issued a decision where it defined the hierarchy of legal acts issued
by the ARC authorities as follows: “The Constitution of the Autonomous
Republic of Crimea is the main normative legal act among all the legal
acts adopted by the authorities of the Autonomous Republic of Crimea.
The Constitution of the Autonomous Republic of Crimea is adopted by the
Verkhovna Rada of the Autonomous Republic of Crimea and approved by
the Verkhovna Rada of Ukraine. The legal acts issued by the authorities of
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the Autonomous Republic of Crimea may not contradict the Constitution
of the Autonomous Republic of Crimea, or introduce provisions that im-
pede the functions and powers of the Verkhovna Rada of the Autonomous
Republic of Crimea, the Council of Ministers of the Autonomous Republic
of Crimea, or other bodies of the Autonomous Republic of Crimea” (CCU
decision No. 1-pn/2001).

Further, in the same decision, the Constitutional Court delineated the
powers of Ukraine and the AR of Crimea based on the delineation of the
legislative and executive powers of the ARC authorities. In particular, this
delineation manifests itself at least two levels: 1) regulatory legal acts of
the Verkhovna Rada of the ARC and decisions of the Council of Ministers
of the ARC Autonomous Republic of Crimea are adopted in accordance
with the Constitution and laws of Ukraine, acts issued by the President
of Ukraine and the Cabinet of Ministers of Ukraine and in execution of
such acts (Article 135 of the Constitution of Ukraine); 2) the powers, the
procedure for the formation and activities of the Verkhovna Rada of the
Autonomous Republic of Crimea and the Council of Ministers of the Au-
tonomous Republic of Crimea are defined by the Constitution and laws
of Ukraine, the normative legal acts of the Verkhovna Rada of the ARC
relating to issues falling within its competence (Article 136 section 4).
The number of decisions adopted by the Constitutional Court with regard
to the ARC indicated was considerable, which indicated the subversive
potential of the autonomy’s authorities to act against the sovereignty and
territorial integrity of Ukraine, and was confirmed during the annexation
of the Crimea between 27 February and 15 March 2014.

4.3.6. The Constitutional Court and local government bodies

When exercising constitutional review of legal acts, the Constitu-
tional Court ensures the constitutional principle of the separation of
powers between central and local government by virtue of the consti-
tutional guarantees for local government (Article 7 of the Constitution).
The jurisprudence of the CCU on this issue is quite relevant and note-
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worthy. According to the CCU decision No. 2-pn/99 of 2 March 1999, the
Verkhovna Rada’s interference in the competence of local government
regarding utility prices and tariffs was unconstitutional. In particular, the
Constitutional Court ruled that: “The pricing policy, i.e. the state strategy
to establish and change prices, is among the constituent parts of the do-
mestic economic and social policy of the state. The constitutional powers
of the Verkhovna Rada of Ukraine to determine the foundations of the
pricing policy have been exercised by the Verkhovna Rada, in particular, in
the act “On prices and pricing”, which set out the basic principles for price
and tariff setting and application, and the monitoring of their observance
in the territory of Ukraine.” Further, the Constitutional Court made a dis-
tinction between the pricing policy of the parliament, the regulatory acts
adopted by the government and local governments with respect to prices
and tariffs. Since the regulatory functions should have a certain degree of
flexibility and they depend on the characteristics of specific localities, the
Verkhovna Rada made an unconstitutional intervention into the area of
competence of the Autonomous Republic of Crimea and local government
bodies guaranteed by Articles 137 and 143 of the Constitution of Ukraine.
This approach was supported by the CCU in its decision No. 2-pn/2000 of
2 February 2010, pointing to the Verkhovna Rada that it was unconstitu-
tional to “overrule” the decisions of the Constitutional Court by amending
legal provisions that were recognised as unconstitutional. Thus, the CCU
developed a legal framework to understand the vertical separation of
powers and ensure the guarantees for local government. According to the
principle of subsidiarity, legislative regulations and the regulatory policy
are distributed and must meet the criterion of flexibility and maximum
accessibility for the public given that the state has a constitutional duty
to ensure and guarantee human rights and freedoms (Article 3 of the
Constitution of Ukraine).

The Constitutional Court of Ukraine adopted a decision on a case
concerning the cancellation of acts issued by local government bodies. In
that decision, the Constitutional Court ruled on the illegitimacy of repeal-
ment of certain previously adopted individually applicable acts relating
to human rights and freedoms, where such acts gave rise to certain legal
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relationships. In order to repeal such acts, local authorities must apply to
a court of general jurisdiction requesting that such acts should be recog-
nised as invalid.

In fact, the CCU reinforced its legal position regarding the legal cer-
tainty criteria applicable to acts issued by public authorities. By the way,
CCU judge V. Kampo, in his dissenting opinion on the decision dated 16
April 2009 in the case on repealment of acts issued by local government,
noted that the practice of public authorities to repeal their acts of an in-
dividual character is a violation of the nemo iudex idoneus in propria causa
principle (i.e. no one can be a good judge in their own case).

Prior to the entry of constitutional amendments into legal force on
30 September 2016, local government bodies had the right to defend
the rights of local government by submitting a request to the Constitu-
tional Court to provide an interpretation of the Constitution and laws of
Ukraine. Today, this right has been modified somewhat: the Constitutional
Court has the power to interpret only the Constitution of Ukraine.

In particular, it was proposed to introduce the institution of the pre-
fect (instead of the existing heads of local administrations), appointed by
the Cabinet of Ministers upon the President’s proposal. The prefect would
be vested with prerogatives to suspend the acts issued by local govern-
ment bodies and to appeal against them to the administrative court (Ar-
ticle 118 and Article 144 section 2 of the draft bill). However, as a rule,
acts issued by local government bodies are referred for suspension to
administrative courts at the request of the plaintiff when such acts gross-
ly violate human rights and freedoms, state sovereignty and/or territorial
integrity.

As regards the powers of the CCU, the draft bill vested a similar pow-
er in the President, who already held that kind of power with regard to
acts issued by the Cabinet of Ministers. In other words, according to the
authors of the constitutional draft bill, the President could suspend the
acts issued by local government bodies while simultaneously requesting
the Constitutional Court to rule on their constitutionality if such acts in-
fringed upon human rights and freedoms, state sovereignty and/or ter-
ritorial integrity of Ukraine. At the same time, the President would have
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the power to dissolve local government bodies and appoint a temporary
public commissioner (Article 144 section 3 of the draft bill). Following a
decision of the Constitutional Court stating that the local government
body has violated the Constitution, the Verkhovna Rada could, upon the
President’s request, terminate the powers of a chairman of a community,
a community council, a district council, or a regional council and could
announce early elections in accordance with the procedure established
by law (Article 144 section 6 of the draft law). Pursuant to the draft bill,
the CCU should examine such a case without delay.

Recently, there has also been a lively discussion on the idea to intro-
duce the institution of a complaint in the interests of local government.
At present, there are disputes as to who can be the subject of such a
complaint: local government bodies only or perhaps also residents of a
community or a region.

4.3.7. The Constitutional Court and other participants in legal relations

When it comes to the protection of the rights and freedoms of indi-
viduals, the CCU differentiates its approaches depending on whether the
case involves a natural person or a legal entity. In the case based on a
submission by residents of the Zheltye Vody, the Constitutional Court rec-
ognised the universal nature of the constitutional human right to judicial
protection (CCU decision No. 9-3n /97), thus extending the jurisdiction to
legal acts as well as actions/omissions of the prosecutor’s office in crim-
inal justice (CCU decision No. 6-pn/2001). Further on, this constitutional
jurisprudence influenced the principles of administrative proceedings
and the procedure for appealing against legal acts, actions/omissions of
staff involved in inquiry, pre-trial investigation and prosecutor’s work in
the field of criminal justice. However, following the constitutional amend-
ments of 2 June 2016, the CCU will have to change its universalist ap-
proach since these amendments guarantee only appeals against judicial
decisions at appellate courts, whereas cassation is allowed only in cases
provided for by law (Article 126).
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The approaches adopted by the CCU with regard to legal entities are
ambiguous. The CCU recognises that, in accordance with the rule of law,
laws should be consistent with the principles of freedom, equality, and fair-
ness (CCU opinion No. N2 2-8/99, CCU decision No. 15-pn/2004). From this
point of view, the Constitutional Court ruled that restrictions of political
parties’ activities was constitutional (CCU decision No. 9-pn/2007). At the
same time, it should be noted that this approach has been applied by the
Constitutional Court cautiously because, according to its legal position, this
may encroach on the constitutional principle of the separation of powers
(Article 6) and may be regarded as interference in the legislator’s discre-
tion. In its practice, the CCU also recognises that measures to fill gaps or
overcome conflict in legislation violate the separation of powers, although
such a view does not follow from the Constitution of Ukraine. This position
of the CCU can be hardly defended from the perspective of protection of
human rights and fundamental freedoms: a refusal to provide constitu-
tional protection directly contradicts the rule of law. In particular, in its
ruling No. 41-y of 10 July 1998, the CCU made the following observation
in this regard: “.. the nature of specific state-official relations, the elimina-
tion of contradictions and filling of the gaps in the current legislation does
not fall within the competence of the Constitutional Court” (CCU ruling
No. 2-y/2000). This approach is a denial of justice and an unconstitutional
restriction of the right to judicial protection, where such right cannot be
restricted even during a martial law or in a state of emergency.

Formally speaking, despite not being parliamentary bodies, factions
play an important role in the organisation of the legislature. In particu-
lar, factions ensure voting discipline and, in case of non-compliance, may
impose disciplinary sanctions on deputies. According to Article 81 section
6 of the Constitution of Ukraine, a faction may remove a deputy, which
entails the loss of the deputy’s mandate (an element of an imperative
mandate). However, a constitutionality question arises if a deputy loses
his/her mandate after being hen excluded from the faction after voting
against the position adopted by the faction. This should be answered in
the negative, since it contradicts the basic right to freedom of speech
(Article 34 of the Constitution) and such a sanction disproportionately



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

314

narrows the essential content of this essential law (Article 22 sections 2
and 3). Factions are an important instrument of parliamentary control,%
since they can mobilise the necessary number of deputies to initiate a
procedure of no-confidence vote (at least 1/3 of the constitutional com-
position of the parliament). As factions represent a variety of interests,
free democratic discourse is important.

4.4. Ensuring the supremacy of the Constitution of Ukraine and the
structure of the Constitutional Court

For an adequate discussion of this issue, it is necessary to draw at-
tention to the composition of the Constitutional Court, the status of its
judges, as well as the subject-matter and limits of authority.

4.4.1. The structure of the Constitutional Court

After the constitutional reform of justice, the composition of the
CCU changed significantly. The act on the Constitutional Court dated 13
July 2017°%7 provides that the CCU may work in the form Grand Chamber
meetings, where the Grand Chamber consists of all judges. Moreover, two
senates are established within the CCU and the examination of consti-
tutional complaints should be distributed between those two senates.
The CCU has retained the practice of working through boards of judges
which decide on the admissibility of constitutional complaints and ap-
peals. Each of the six boards (instead of three, as was the case earlier)
should consist of three judges.

The work of the Grand Chamber is organised to ensure consistent
practice of the CCU. The legislative amendments aim to introduce a func-

5% 0.l bapabaLy, [TapnameHmcoskuli KoHmMpons 8 YkpaiHi (koHcmumyuitiHo-npasosuli acnekm),
Xapkis 2004; B. lanosan, 3apybixHuit napnameHtapusm, Kuis 1993, c.130-137.

597 3akoH Ykpainu «[po KoHctutyuinHuii Cyn Ykpainu» Big 13.07.2017 p. N2 2136-VIII, Bido-
Mocmi BepxosHoi Padu YkpaiHu, 2017, N2 35, cT. 376.
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tion whereby the Grand Chamber distributes cases between the senates
and boards of judges, and may change the jurisprudence of the CCU. In
turn, senates may refer constitutional complaints to the Grand Chamber
wherever such complaints may lead to a change in the CCU’s jurispru-
dence or if the case is of fundamental importance and the senate is inca-
pable of adopting a decision.

The structure of the Constitutional Court remains vulnerable be-
cause the Court is formed by three institutions of power: the Verkhovna
Rada, the President and the Congress of Judges, each of them appointing
six judges.When the Constitution was amended in the section concerning
the justice system, this formation model was not changed, although many
scholars emphasise that career judges often have difficulties in situations
where they need to verify the legality of provisions contained in acts of
law. This is due to their longstanding habits in the application of laws,
which makes it difficult for career judges to overcome their professional
habit of applying the law consistently. Neither the Constitutional Assem-
bly nor the Constitutional Commission managed to overcome this contro-
versial element in the formation of the Constitutional Court,and retained
the original formation model.

Practice has shown that this formation of the CCU may lead to its
obstruction and, as a consequence, to a paralysis in the work of the Con-
stitutional Court. For example, when the powers of many judges ended
in October 2004, the remainder of the CCU proved to have no compe-
tence to examine cases (the Constitutional Court must have twelve judg-
es to work in a valid way). This was because the Verkhovna Rada failed
to appoint the judges within its quota, whereas judges appointed by
the President and the Congress of Judges were not called to be sworn
in Verkhovna Rada meetings. The CCU was able to resume its work only
after judges were appointed by the parliament in June 2006. A similar
situation was observed since the end of 2016: as at the end of 2017,
there were five vacancies for constitutional court judges and the com-
petitions were still open. Most probably, this is one of the main reasons
why the CCU adopted the first decision for the year as late as at the end
of November 2017.
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4.4.2. The legal status of the Constitutional Court judge

CCU judges are appointed for nine years without the right to be
re-appointed (Article 148 of the Constitution). Previously, the require-
ments for a judge of the Constitutional Court in Ukraine were more for-
mal. In particular, the judge was required to have the Ukrainian citizen-
ship, a university degree in law, and 15 years of work experience in a le-
gal profession. After the Constitution of Ukraine was amended on 2 June
2016, these requirements were retained and, in addition, constitutional
judges must meet certain qualitative requirements such as, in particular,
have high moral qualifications and be recognised as highly competent
lawyers. This approach is criticised for being based on arbitrary criteria,
which, as critics maintain, may lead to arbitrary appointments of judg-
es. However, the appointments of constitutional judges are connected
with the socio-political debate, which means that the degree of citizens’
control over this process plays a role, as well as the possibility to assess
candidates in terms of their competence, ability to resist external pres-
sure and ability to adopt complex decisions under conditions of legal
uncertainty, while aiming to protect fundamental constitutional values
and principles.

Constitutional court judges must maintain political neutrality, and
the position of the judge may not be combined with other spheres of
activity. In particular, judges may not be members of political parties or
trade unions, they may not be involved in any political activity, have a
representative mandate, hold any other paid positions, perform any other
paid work, except for academic activity, teaching or creative work (Article
11 of the act).

Judges are appointed based on the results of a competitive proce-
dure. The Legal Policy and Justice Committee at the Verkhovna Rada or-
ganises the competition. The selection committee, consisting of lawyers
“with a recognised level of competence”, is established at the office of the
President whereas the judiciary is represented by the Council of Judges.
The appointment of judges is finally determined at the plenary session
of the Verkhovna Rada. In this case, Article 208* section 3 of the Verk-
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hovna Rada Rules*®® does not correspond with Articles 3, 8 and 148 of
the Constitution, since the former narrows the essential content of the
rights of individuals who meet the formal criteria defined in the Consti-
tution since, according to those Rules, candidates can only be proposed
by parliamentary factions. However, parliamentary factions are not men-
tioned in Article 148 of the Constitution as subjects which may nominate
candidates for constitutional court judges. Moreover, factions are not the
official bodies of the parliament but, instead, a form of association for the
deputies. The selection committee refused to register four candidates by
invoking exactly section 3 of Article 208* of the Verkhovna Rada Rules.’®
After interviews with the candidates and a special screening, the Verkhov-
na Rada elects CCU judges at the plenary session, by an absolute majority.

The President appoints the judges of the CCU on the basis of the de-
cision of the selection commission, taking into account the results of the
interview, the special screening of candidates and analysis of their dos-
sier. On the basis of the materials prepared by the Council of Judges, the
Congress of Judges adopts a decision by a majority of votes at its meeting,
thus electing its quota of judges. The process leading to the appointment
of constitutional court judges should be carried out within three months
following the announcement of a vacancy for the position of a CCU judge.
The judge proceeds to exercise his/her powers on the day when he/she
takes an oath at a special plenary session of the Constitutional Court.

A CCU judge may publicly express his/her opinion on the substance
of cases only for cases where the Constitutional Court has already taken a
decision or given an opinion. While being in office, a constitutional court
judge may not receive state awards, distinctions, special titles granted in
Ukraine, or any other awards, decorations, or diplomas, except for rewards
for personal courage and heroism shown by risking his/her life.

508 3akoH YkpaiHu Mpo PernameHT BepxoBHoi Paau Ykpainu Big 10 ntotoro 2010 poky N
1861-VI, «Binomocti BepxoBHoi Pagu Ykpainu», 2010, N2 14-15, N2 16-17, ct.133 c nocne-
LYIOLWWUMU U3MEHEHUSMU.

599 PjweHHs Npo KOHKYpC Ha nocaaum cyadie KoHctutyuiHoro Cyay Ykpainu, KomiteT Bep-
X0BHOi Pagu YkpaiHu 3 nuTaHb MpaBoBOi NOANiTMKKM Ta npasocynas, [Electronic resource].
Access: http://kompravpol.rada.gov.ua/uploads/documents/31884.pdf (last accessed on: 29
November 2017).
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The procedure of disciplinary liability applicable to constitutional
court judges has been changed. Firstly, without the consent of the Consti-
tutional Court, no judge may be detained or held in custody or detention
until the court issues a guilty verdict, except situations where the judge is
detained while committing a grave or especially grave crime or immedi-
ately after such crime was committed (previously, this issue was decided
by the Verkhovna Rada).

Secondly, only the Constitutional Court may decide to hold a consti-
tutional court judge liable (previously, such decisions were taken by the
Verkhovna Rada, the President and the Congress of Judges, respectively,
regarding the judges appointed by those bodies). The CCU decides to dis-
miss a constitutional court judge from office by a two-thirds of its total
number of judges (Article 149 of the Constitution). The Constitution also
specifies the grounds for the dismissal of constitutional court judges, and
those grounds are exhaustive:

1) if the judge is unable to fulfil his/her duties for health reasons;

2) if the judge has violated the requirements regarding incompati-
bility;

3) if the judge has committed a serious disciplinary offense, gross
or systematic neglect of his/her duties, incompatible with the
status of a CCU judge or incompatibility with the position held;

4) if the judge has filed for resignation or dismissal upon his/her
own request.

The act on the Constitutional Court regulates, for the first time, is-
sues related to the conflict of interests in the case of constitutional court
judges. In particular,a CCU judge may not participate in the preparation,
review or adoption of decisions, perform other powers in matters where
there is a real or potential conflict of interest. If the judge has a real or
potential conflict of interests, he/she must notify the Constitutional Court
thereof in writing within one business day and withdraw from the case
(Article 60 of the act).

For the first time, the dismissal of a judge was applied to Chairman
of the CCU Stanislav Shevchuk, which was conducted in violation of the
act on the Constitutional Court. Shevchuk was charged with breach of his
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duties as a Chairman of the CCU, namely committing substantial disci-
plinary offence, gross or systematic neglect of his or her duties. However,
Article 33.8 of the act on the CCU provides that a statement of resig-
nation submitted by the Chairman of the Court. Therefore, at a special
plenary session, to Shevchuk was declared distrustful, after which he was
made the same charges, but as against the ordinary judge of the CCU
(resolution®*® of the CCU No. 1-ps/2019 on 14 May 2019). However, nei-
ther the act on the CCU nor the CCU Regulation defines the concept of
«committing substantial disciplinary offence, gross or systematic neglect
of his or her duties».

4.4.3. Functions and competences of the Constitutional Court

The functions of the constitutional court are determined on the ba-
sis of its position in the state system as a key element of organic constitu-
tionalism. The operation of constitutional courts reflects the dilemma of
modern constitutionalism: “people’s sovereignty or democracy, and their
dependence on constitutional norms, i.e. on human rights and the sepa-
ration of powers.”®!

Constitutional justice can influence the political process through le-
gal means, with the art of legal argumentation to support decisions being
the main one. In order to limit the influence of political circumstances on
the operation of constitutional courts, the doctrine of the political ques-
tion is used. The CCU formulated this doctrine in its own way as a doctrine
“the question of political expediency”, when examining the constitutional-
ity of the 4% threshold for political parties in parliamentary elections.”*? In

510 Article 1492 of Constituion of Ukraine established:

‘Dismissal of 3 judge of the Constitutional Court of Ukraine from his or her office is decided by
not less than two-thirds of its constitutional composition.”

5110, Tbode, Po3yM i npaso. Cknadosi iHmepkynsmypHo20 npasosozo ouckypcy, Kuis 2003, c. 220.
512 n its decision No. 1-pn/98 of 26 February 1998, the Constitutional Court of Ukraine formu-
lated a provision whereby “if the lists of parliamentary candidates proposed by political parties
and/or electoral blocs of parties that have received less than four percent of votes are to be
deprived of the right to participate in the distribution of deputy mandates, this is a matter of
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its ruling of 5 March 1999, the CCU stressed that the resolution of political
issues contradicted its mission as the only body of constitutional juris-
diction, since any political activity is incompatible with the activities of
judges of common courts and judges of the Constitutional Court.

In addition, M. Teslenko proposes functions related to the resolution
of competence disputes between various authorities.”** In the opinion of
N. Savenko, the functions of constitutional jurisdiction body are aimed at
implementing their competence and accomplishing the tasks assigned
to it, primarily to ensure the rule of law and constitutional legality. The
main functions of this body are as follows: administration of justice; con-
stitutional review; official interpretation of the Constitution and laws of
Ukraine; legal protection of the Constitution; ensuring the observance
of the separation of powers (arbitration function) and the protection of
constitutional rights and freedoms.>'*

Until recently, there was a widespread view that the constitutional
court is not a judicial body. For example, the former deputy chairman of
the CCU V. Shapoval believed that the Constitutional Court had no direct
connection with the administration of justice.’'> According to N. Savenko,
the notion of “justice” should be understood as encompassing the work of
a competent court performed on behalf of the state in accordance with
the procedure established by law. Such work involves the examination
and resolution of conflicts or legal issues arising during the implemen-
tation of various norms of constitutional, civil, criminal, administrative or
other law.>'¢ However, this opinion cannot be accepted since the Constitu-

political expediency and, as such, should be resolved by the Verkhovna Rada of Ukraine.” How-
ever, in this context, we can invoke the decision adopted by the Federal Constitutional Court
of Germany regarding the protective threshold, based on a different concept and adopted in
a very different on 24 February 2014. According to that decision, the re-establishment of the
3% cut-off threshold in European elections by the Bundestag was declared unconstitutional.
513 M. TecneHko, KoHcmumyuitiHa ropucdukyis e Ykpairi, AsToped. kaHL. top. Hayk, Kuig 2000, c. 9.
514 M.B. CaBeHko, [Ipasosuii cmamyc KoHcmumyuiliHoeo Cydy YkpaiHu, ABToped. KaHA. top.
Hayk, Xapkis, 2001, c. 6-7.

515 B.M. WanoBan, [pobnemu po3sumky KoHCmMUmyuyitiHoi topucoukuii 8 Ykpaiti, «BicHuk KoH-
ctuTyuiHoro Cyay YkpaiHus 1998, N2 2, c. 45.

516 M.B. CaBeHko, llpagosuli cmamyc KoncmumyuitiHoeo Cydy YkpaiHu, AsToped. Lucceprall.
KaHA,. topua. Hayk, Xapkis 2001, c. 7.

CHAPTER IV. The status quo of constitutional justice in Ukraine:
Challenges and new solution

321

tional Court of Ukraine has all the features of a body of justice: independ-
ence and its guarantees; special status of constitutional court judges; the
powers and procedure for dealing with cases is defined by law; the CCU
takes decisions that are generally binding, final and do not require any
additional approval by other authorities. The decisive factor is that the
Constitutional Court can justify its decisions based on criteria such as the
rule of law and respect for human dignity.

Taking these imperatives as a point of departure, the powers of the
Constitutional Court of Ukraine were reformed in accordance with the
law amending the Constitution of Ukraine with respect to justice, dat-
ed 2 June 2016. These amendments to the Constitution provide that the
Constitutional Court may be approached to rule on the constitutionality
of international treaties®’” and issues put on nation-wide referendums
upon the people’s initiative, and the institution of normative constitution-
al complaint was introduced with the condition that at least 45 deputies
would endorse it. The area where the Constitutional Court may issue of-
ficial interpretations was also reduced: the Constitutional Court is only
competent in interpreting the provisions of the Constitution of Ukraine
(formerly, the CCU could also interpret acts of law). Unfortunately, Article
8 section 3 of the act on the CCU also reinforces this problematic situa-
tion: the Constitutional Court may not consider the legality of decisions
adopted by the Verkhovna Rada, acts issued by the President and the
Cabinet of Ministers, although this competence is implicitly included in
Article 8 section 2 of the Constitution of Ukraine, which establishes the
hierarchy of legal acts: the Constitution — an act of law - a secondary
legislative act. In fact, the main criterion should involve the proper con-

17 For example, when the Verkhovna Rada ratified the so-called ‘Kharkiv accords’ in vi-
olation of the constitutional procedure (IBaH KancamyH. Sk Xapkisceki yeodu nidzomysanu
«MiHcokull komen», «[eHb», 2017, 25 kBiTHs [Electronic resource]. Access: https://day.kyiv.
ua/uk/article/podrobyci/yak-harkivski-ugody-pidgotuvaly-minskyy-kotel (last accessed on:
29 October 2017)), which extended the lease of the city of Sevastopol by the Russian Fed-
eration until 2042 for the Black Sea Fleet, in violation of the constitutional ban on the
deployment of military bases on the territory of Ukraine (Article 17), the opposition could
not challenge this decision of the Parliament, since, until 2016, the competence to appeal
to the Constitutional Court about the constitutionality of international treaties was vested
only in the interested parties, i.e. the President and the Cabinet of Ministers.
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cretisation of constitutional principles and values through by legal acts
(human dignity, freedom, equality and prohibition of discrimination, de-
mocracy, etc.).

4.4.4. Limits of powers of the Constitutional Court and the doctrine of
self-restraint of constitutional justice

In accordance with the doctrine of political expediency formulated
by the Constitutional Court of Ukraine, the parliament independently de-
termines the models of legal regulation of certain legislative spheres, as
defined in Article 92 of the Constitution. In particular, when deciding on
the constitutionality of the 4% threshold for political parties (or groups
of parties) in elections, the CCU acknowledged that this was a matter of
political expediency. Moreover, the Constitutional Court recognised that
the Verkhovna Rada operated exclusively within the limits of its consti-
tutional powers when determining the mechanism of specific procedures
during the electoral process. In particular, this doctrine was detailed in
the ruling of 5 March 1999, where the Constitutional Court noted that
the resolution of political issues contradicted its appointment as the sole
constitutional jurisdiction body since any political activity is incompatible
with the activities of judges of general jurisdiction as well as judges of
the Constitutional Court.

The CCU has developed approaches whereby it refuses to consid-
er issues of political expediency (CCU decision No. 1-pn/98), the legality
of legal acts (CCU ruling No. 5-y/99), conflicts of law (CCU rulings No.
20-y/2000 and No. 28-y/2005) and gaps in the current legislation (CCU
ruling No. 9-y/2002), investigation of actual circumstances (CCU rulings
No. 53-y/97 and No. 31-y/99) and political circumstances (CCU ruling No.
2-yn/2000), as well as verification of constitutionality of legal acts that
have become null and void (CCU ruling No. 62-y/97).

In particular, the CCU explains its refusal to examine conflicts and
gaps in the current legislation by stating that filling in the gaps and re-
solving conflicts in the current legislation violates the separation of pow-
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ers and interferes in the exercise of legislative power. This position stems
from the view whereby resolution of conflicts and the filling of gaps in
legislation is tantamount to the creation of legal norms. Article 57 of the
Constitution of Ukraine obliges public authorities to ensure that the con-
tent of regulatory legal acts concerning the essence and scope of individ-
uals’rights and duties is properly notified to the public, which means that
gaps and conflicts in the current legislation are unconstitutional. This
problem should be addressed exactly by the CCU, applying the analogy of
the law or the analogy of rights.

As the basic law in the society and the state, the constitution is a
legal act that is applied in a particular social environment under specific
historical circumstances and is a kind of “open text”. Therefore, the con-
stitution cannot be reduced solely to the analysis of its text. Instead, the
constitution is a product of the evolution taking place in the society, it
reflects the legal awareness of the constituent authority and the public
consensus regarding social values protected by law, the established prac-
tice of applying legal norms and socially significant behaviour.

The concept of the constitution as an “open text” is based on the fact
that the constitution can not be reduced to a kind of “constitutional code”,
since the idea that “the constitution should cover all possible life situa-
tions and provide answers to all questions without any additional judicial
interpretation is illusory and detrimental to the idea of legal regulation
via a constitution.”®

The realistic theory of constitutional interpretations®' are filled with
content during the exercise of the powers to clarify the constitutional
text (the semiotic aspect) in the context of the actual circumstances of
a case (the sociological aspect, which includes the dilemma of effective-
ness and the legal force of constitutional norms), based on the discretion
of interpreting constitutional jurisdiction on the basis of the Constitution,
the rule of law and due process of law.

518 C.B. LWeBuyk, 3aeansHomeopemuyHi npobaemu HopmamugHocmi akmie cydosoi enadu, Auc-
epTaLis LOKTOpa pUANYHKUX Hayk, XapkiB 2008, c. 82.

519 M. Tponep, Peanucmuyeckas meopus mosnkosaHus, «CpaBHUTENbHOE KOHCTUTYLIMOHHOE
0603peHue» 2006, N2 1.
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4.4.5. The subject-matter of the key powers vested in the Constitutional Court

Article 7 of the act on the Constitutional Court of Ukraine contains a
systematic description of the powers vested in the constitutional justice
body. These powers will be reviewed below in the light of the current CCU
practice and the amendments proposed in the course of the constitution-
al justice reform.

1) Constitutional review of legal acts. The Constitutional Court exercis-
es limited constitutional review, as the it may verify the constitutionality
of acts of law (zakon) and other legal acts issued by the Verkhovna Rada of
Ukraine, the President of Ukraine, the Cabinet of Ministers of Ukraine, and
the Verkhovna Rada of the Autonomous Republic of Crimea. This power
is exercised by the CCU through ex post constitutional review, i.e. the
constitutionality of these acts is the subject of verification. The constitu-
tionality of legal acts in Ukraine depends on the grounds and limits of
powers, the way they are exercised, the procedure for their adoption and
enforcement: all of them must comply with the Constitution of Ukraine
and properly specify its provisions in the light of fundamental principles
of law (Article 19 section 2 and Article 152 of the Constitution). An im-
portant aspect in the ex post constitutional review is the question of how
effectively the CCU protects the fundamental constitutional values.

The vision of the system of constitutional review of legal acts was
formulated in the CCU’s jurisprudence: “the first section of Article 92 of the
Basic Law of Ukraine enshrines the principle of priority (supremacy) of acts
of law in the system of other regulatory legal acts: acts of law are used to
regulate the most important social relations. This norm stipulates the list
of issues that should be regulated solely by acts of law of Ukraine and has
an imperative character, which means that all those issues should be han-
dled exclusively in the form of an act of law” (CCU decision No. 4-pn/2008).
Accordingly, when not directly exercised by the people of Ukraine, the right
to enact laws is held exclusively by the Verkhovna Rada and cannot be
transferred to other bodies or officials (CCU decision No. 15-pn/2000). The
constitution does not enable the parliament to delegate its legislative
functions to any other authority (CCU decision No. 15-pn/2009).
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As regards the understanding of equality and procedural guarantees
of human rights, the CCU has developed a fairly interesting practice. In
particular, equality implicitly includes differentiation based on certain
qualities of humans as social beings, which gives rise to the need to en-
sure equitable distribution of social benefits in order to secure the needs
and interests of the individual.

Following the practice of the European Court of Human Rights®?
the CCU applies similar criteria when ensuring equality and non-discrim-
ination but does not do it fully. One example is the case of A. Kozlov’s
constitutional appeal (CCU decision No. 7-pn/2013). The CCU stated that
there was a difference in the treatment of individuals as consumers on
the one hand, and legal entities and individuals as entrepreneurs on the
other hand. This difference in treatment is based on the fact that the
penalties on loan agreements signed by legal entities may not exceed
the double amount of the loan principal whereas no similar limitations
for penalties are established in the law for individual borrowers. The Con-
stitutional Court pointed out that the terms and conditions of consumer
loans must be based on the idea that the consumer is the weak party to
the contract and, as such, is subject to special legal protection, based on
the principles of fairness, honesty and reasonableness. At the same time,
the CCU confined itself to a warning and stated that if the state is to fulfil
its constitutional duty to protect the rights of consumers, such protection
must be specifically regulated by law.

Justice is a criterion through which one can understand the permissi-
ble limits of state interference into private life. This criterion determines
the legal content of the activities undertaken by public authorities. Jus-
tice is viewed by the CCU as a humanitarian dimension of law (respect for
human dignity),>?* which ensures equality and justifies difference (CCU

20 3anpewjeHue OUCKpUMUHAUUU 8 pamkax Egponelickoll KOHBEHUUU O Npasax yenogeka
(cmamos 14). PykoBoAcTBO ANs topucToB, Interrights 2009.

2L |n this context, attention should be drawn to the legal technique of substantiating
decisions in constitutional jurisprudence on the basis of a combination of Article 3 section
2 and Article 22 section 3 of the Constitution of Ukraine, which, in essence, provide a
systematic interpretation reflecting the doctrine of preservation of the essence of the
fundamental right. See: CCU’s decision No. 1-8/2001 and CCU’s decision No. 5-pn/2005.
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decision No. 15-pn/2004), and ensures the same application of laws and
non-discrimination.

In particular, procedural fairness is manifested in the exercise of the
right to judicial protection. In one of its decisions, the CCU noted the
following in this context: “The right to judicial protection is among the
basic inalienable rights and freedoms of humans and citizens. In particu-
lar, Article 64 section 2 of the Constitution does not allow to restrict the
right to judicial protection even in conditions of a martial law or a state
of emergency” (CCU decision No. 6-pn/2001).

In its decisions, the CCU indirectly admits that the function of the
court, in terms of procedural fairness, is to ensure a balance of interests
in the society, ultimately protecting public interests. Accordingly, when
administering justice, the court ensures the protection of human and civil
rights and freedoms guaranteed by the Constitution and laws of Ukraine,
as well as the protection of the rights of legal persons, and the inter-
ests of the society and the state (CCU decisions No. 15-pn/2004 and No.
1-pn/2008).

From the perspective of procedural guarantees of human rights, it
is important to consider CCU decision No. 1-pn/2017 concerning judicial
control over the application of a preventive measure of detention to-
wards suspects. The Court stressed that the purpose of Article 29 section
2 of the Constitution is to prevent arbitrary restriction (deprivation) of
liberty, and there must be relevant periodic judicial monitoring of this
issue, carried out in intervals defined by law.

Further, the CCU emphasised the arbitrariness of the second sen-
tence of Article 15 section 3 of the Code of Criminal Procedure, which
actually contains a kind of presumption of prolonged detention if none of
the parties to the lawsuit requests otherwise. The CCU pointed out that
judicial review is a prerequisite for an extension of detention or house
arrest. At the same time, the investigator’s conclusions regarding the cir-
cumstances and the essence of the suspicion that may substantiate the
preventive measure at the stage of pre-trial investigation are not prej-
udicial and, therefore, the CCU instructed the courts again to ascertain
the validity of the continued detention as a preventive measure. If there
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is no proper justification of detention, the person in question must be
immediately released.

In another case (CCU decision No. 12-pn/2010), the CCU formulated
the following conclusion: “As regards the constitutional understanding
of evidence in a criminal case obtained as a result of operational search
activities, the first sentence of Article 62 section 3 of the Constitution of
Ukraine, which provides that an indictment may not be based on illegally
obtained evidence, should be understood to mean that criminal charg-
es may not be based on factual data obtained by an authorised person
from operational search activity without observing the constitution, or on
data obtained in violation of the procedure established by law; moreover,
an indictment may not be based on evidence obtained through targeted
actions aimed at the collection and recording of evidence using meas-
ures provided for in the act “On operational investigative activities”, if
obtained by a non-authorised person.”

This case concerned the constitutional procedural guarantees of hu-
man rights because Article 62 section of the Constitution of Ukraine deals
with the lawful procedure to collect evidence in order to prove the guilt
of a specific person in the context of a crime, although it should be re-
membered that individuals are covered by the requirements of Articles 55
and 59 of the Constitution, which determine the structure of individual
rights to protection and legal assistance.

2) The official interpretation of the Constitution of Ukraine. This is a
rather unconventional way of formalising the powers of constitutional
justice. The interpretation of the constitution is an inherent characteristic
of constitutional justice, and a necessary condition for the legitimacy of
its decisions. The need to interpret the Constitution is due to the fact that
the Basic Law establishes the limits of political activity. Therefore, there
is a need to delineate credible and presumed legal limitations of political
activity. Such reliability and predictability is achieved by the fact that the
Court follows its own jurisprudence in similar cases where constitution-
al provisions are interpreted on the same grounds and under the same
kinds of factual circumstances. The normative content of the Constitution
means that disputes concerning the understanding of its provisions are
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shifted not towards the political plane, but towards the framework of a
legal dispute.

However, the political process is bound by the rules of representa-
tive democracy, which should guarantee a free exchange of views, and a
balance between the interests of the ruling majority and the opposition.
Therefore, the following opinion is fair: “the purpose of interpretation is
to translate the meaning of a legal provision into more accessible and
understandable discourse, and to bring it closer to specific situations, so
that there is no doubt that those situations are regulated by a relevant
provision and that correct understanding and implementation can be en-
sured.”?? When applying the law, one must take into account the reality
and requirements of due process. The application of legal norms means
that functions of the legislator and of justice must be separated. Thus,
justice influences political activities and brings them into line with the
rule of law. Therefore, the interpretation of the Constitution is the pre-
rogative of the constitutional justice body and reflects the direct effect of
constitutional provisions.

According to the amendments to the Constitution in the section re-
ferring to justice, introduced since 2 June 2016, the CCU has the power
to interpret the Constitution of Ukraine, whereas the power to interpret
the acts of law was passed to the Supreme Court as a court of cassation.
Previously, the power of the CCU to interpret the Constitution and laws of
Ukraine was of particular importance for the protection of constitutional
rights and freedoms. Apparently, the power to interpret the Constitution
has remained with the CCU in order to prevent a situation where it would
be exercised by the Verkhovna Rada in violation of the fundamental prin-
ciple of nemo debet esse judex in propria causa.

3) Constitutional review of international treaties. Such review is carried
out at the request of the President or at least 45 people’s deputies or the
Cabinet of Ministers. The review consists in issuing an opinion on the con-
stitutionality of valid international treaties or those international treaties
that are submitted to the Verkhovna Rada for approval.

522 M.B. CaBeHKko, llpagosuti cmamyc KoHcmumyuyitiHozo Cydy YkpaiHu ...,c.7.
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This power is exercised by the CCU through preventive constitution-
al review of the constitutionality of approved international treaties are
submitted to the Verkhovna Rada which consents to Ukraine being bound
by those treated. It is also exercised in the form of ex post constitutional
review of existing international treaties. This form of review provides a
legal mechanism ensuring that Ukraine fulfils international treaties in
accordance with its own constitution.

When international treaties are incorporated into the national legal
system, constitutional justice prevents cases where such binding treaties
contradict the country’s constitution. The idea of involving constitutional
justice is to determine the constitutional mechanism for the implemen-
tation of such international treaties, since the country cannot refuse to
fulfil those treaties on the grounds that they are contrary to national law
(Article 27 of the Vienna Convention on the Law of Treaties). The invalid-
ity of international treaties may only be resolved in accordance with the
norms of international law (in particular, according to Articles 27, 46, 65,
66 et al. of the Vienna Convention on the Law of Treaties).

4) Review of constitutionality of the subject-matter of a nation-wide
referendum announced on people’s initiative. Such review is performed at
the request of the President or at least 45 parliament deputies: the Con-
stitutional Court issues opinions on the constitutionality of the issues
proposed for a nation-wide referendum on people’s initiative. As a rule,
the Constitutional Court verifies the constitutionality of issues or draft
bills that are submitted for referendum. The results of a referendum are
recognised as invalid only in cases where errors or irregularities in the
course of campaigning and voting actually affected the outcome of the
referendum.

This form of constitutional review was applied by the CCU directly
when the President of Ukraine announced a popular referendum by force
of decree No. 65/2000 of 15 January 2000. In that case, the CCU encoun-
tered legal uncertainty since the act “On nation-wide and local referen-
dums”of 3 July 1991 No. 1286-12 did not directly regulate the exercise of
the people’s right of initiative to amend the Constitution in the context
of the provisions of Chapter XlIl of the Constitution. The CCU took the
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position that this form of direct democracy should be ensured, and point-
ed out the possibility to carry out a referendum in accordance with the
then current legislation of Ukraine. At the same time, the CCU’s decision
emphasised the possibility of the people of Ukraine to determine and
change the constitutional system by combining direct and representa-
tive democracy. When the people’s initiative was received by the compe-
tent public authorities, the President of Ukraine and the Central Electoral
Commission have the discretion to determine the constitutionality of is-
sues that are put to the vote,and are obliged to carry out such preliminary
verification. When amendments to the Constitution of Ukraine are to be
made, the actions taken by the head of state, parliament deputies and the
parliament as a whole are in collateral subordination, i.e. their balance
and interaction are aimed at fulfilling the will of the people as the sole
bearer of sovereign power (CCU decision No. 3-pn/2000).

When considering the subject-matter of that referendum, the Con-
stitutional Court ruled that certain questions were unconstitutional since
they did not meet the requirements of legal certainty or the requirements
related to the referendum format:

“1) Article 2 paragraph 1 of the decree, which set out the following
question: “Do you express your distrust towards the Verkhovna Rada of
the 14th convocation and are you consequently for making additions to
the second section of Article 90 of the Constitution of Ukraine worded
as follows: and also in case when distrust towards the Verkhovna Rada
of Ukraine has been expressed in a nation-wide referendum, this gives
grounds for the President of Ukraine to dissolve the Verkhovna Rada of
Ukraine’?;”

2) Article 2 paragraph 6 of the decree, which set out the following
question: “Do you agree that the Constitution of Ukraine should be adopt-
ed by a nation-wide referendum?””

This referendum was notable due to the attempt made by the exec-
utive branch to manipulate public opinion and strengthen the concentra-
tion of power in the President’s hands through the application of formally
democratic procedures. In terms of legal force, this kind of referendum on
amendments to the Constitution has only a recommendatory character
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since the procedure for amending the Constitution are regulated in its
Chapter XIII.

5) Review of the constitutionality of the impeachment procedure in re-
lation to the President. Following a request from the Verkhovna Rada, the
Constitutional Court issues an opinion on adherence or non-adherence to
the constitutional procedure which regulates the investigation and ex-
amination of a potential removal of the President from office through im-
peachment, as specified in Articles 111 and 151 of the Constitution. The
consideration of cases on constitutional legal responsibility of officials is
a traditional competence of constitutional justice bodies.

The act on the CCU of 3 June 1992 also furnished the CCU with the
authority to examine impeachment cases also with regard to the Prime
Minister and other members of the government, the chair of the Supreme
Court, the chair of the Supreme Arbitration Court, the Prosecutor General
of Ukraine, diplomats and other representatives of Ukraine.

The subject area of this competence of the CCU may have been re-
duced due to the sceptical attitude towards constitutional review versus
the means of parliamentary control. The constitutional justice body as-
sesses adherence to the due process of law, and this actually defines the
limits of its competence in impeachment cases relating to the President.
There is no existing CCU practice in such cases.

6) Review of a draft bill amending the Constitution for compliance with
fundamental values. Following a request from the Verkhovna Rada, the
Constitutional Court issues an opinion on whether a draft bill amending
the Constitution complies with the requirements of Articles 157 and 158.
The subject-matter of constitutional review is the protection of funda-
mental constitutional values: human rights and freedoms, sovereignty
and territorial integrity of Ukraine. Preliminary constitutional review is
the main format applied here.

There is also some ambiguous experience of ex post constitutional
review of acts amending the Constitution. For example, the CCU radically
changed its jurisprudence when deciding on the compliance of Act No.
2222-IV with of Articles 157 and 158 of the Constitution. Within two years
its approach was changed versus the previous refusal to consider this is-
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sue within the framework of formal constitutional review for compliance
with the requirements of the constituent process, as regulated by Chapter
XIII of the Constitution.

7) Providing, on the request of the Verkhovna Rada of Ukraine, a state-
ment confirming that the Verkhovna Rada of the Autonomous Republic of
Crimea violated the Constitution of Ukraine or laws of Ukraine. This author-
ity is exercised to establish the violation of the Constitution of Ukraine
through an abstract review of acts issued by the Verkhovna Rada of the
ARC. If the CCU issues an opinion stating that this body has violated the
Constitution and laws of Ukraine, this will provide grounds for early dis-
solution of the Verkhovna Rada of the ARC and announcement of early
elections to the legislature of the Crimea. However, there is no existing
CCU practice in such cases.

8) Reviewing, upon the President’s request, in accordance with section
two of Article 137 of the Constitution of Ukraine, the constitutionality and
legality of normative legal acts issued by the Verkhovna Rada of the Auton-
omous Republic of Crimea. The aim of this competence is to protect the
sovereignty and territorial integrity of Ukraine. The CCU exercised this
competence when considering cases related to the events surrounding
the annexation of the Autonomous Republic of Crimea. The CCU promptly
reacted to the violation of Ukraine’s territorial integrity by recognising
unconstitutionality of the resolution “On holding a Crimea-wide referen-
dum” adopted by the Verkhovna Rada of the ARC, since referendums are
only announced by the Verkhovna Rada of Ukraine, and such a referen-
dum should have been nation-wide rather than regional. It should be not-
ed that the CCU operated in difficult circumstances at that time, since a
number of judges were dismissed for violating their oath, and new judges
were appointed in their place in accordance with the Verkhovna Rada’s
resolution “On reactions to violations of oath by judges of the Constitu-
tional Court of Ukraine” dated 24 February 2014.

The Constitutional Court stated that the Verkhovna Rada of the ARC
exceeded its powers, and violated the territorial integrity of Ukraine (CCU
decision No. 2-pn/2014). There is an opinion that the CCU had no juris-
diction over that case, since the constitutional petition was made by the
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wrong subject, i.e.the acting President of Ukraine.According to dissenting
opinions expressed by some judges, the Speaker of the Verkhovna Rada
Alexander Turchinov was temporarily unable to exercise the powers of
the President, since the dismissal of Viktor Yanukovich was carried out
in a way not provided for by the Constitution, i.e. self-exclusion from the
exercise of his constitutional powers. Indeed, the parliament adopted
its resolution of 22 February 2014 on the removal of Viktor Yanukovich
from fulfilling the powers of the head of state. By that date, the President
should have fulfilled the “Agreement on overcoming the political crisis™:
under that agreement Viktor Yanukovich, as head of state, was expected
to promulgate the act on restoring the Constitution of Ukraine in the
version of 8 December 2004, taking into account the CCU’s decision No.
11-pn/2010 of 6 April 2010. At that time, the radical social confrontation
took place, protesters in Institutska street in Kiev were shot dead (which
was later known as the shooting of “Heavenly Hundreds”), and the author-
ities became fully incapacitated and failed to react to numerous cases of
kidnapping and torture of participants in mass protests, while endorsing
the activities of paramilitary structures (the latter actually acted as agents
of the state). Thus, it was necessary to adopt essential measures to restore
the legitimacy of authorities and a consensus in the society, expressed in
the constitutional order. Under those circumstances, the Verkhovna Rada
fulfilled the functions of the constituent authority, filling vacancies at the
positions of the President, Prime Minister, foreign minister, minister of
internal affairs, the head of the security service of Ukraine, etc. Therefore,
as a defender of the Constitution, the Constitutional Court had to respond
promptly to the encroachment on the territorial integrity of Ukraine.

In a dissenting opinion on the CCU’s decision No. 2-pn/2014, other
judges pointed out that the CCU had no jurisdiction in the matter since
the Constitutional Court was obliged to investigate the actual circum-
stances surrounding the adoption of the said decree by the Verkhovna
Rada of the ARC, despite the decree having been formally promulgated.
It should be noted that in this case the Constitutional Court exercised
abstract constitutional review, rather than incidental or causal review of
norms and, therefore, such arguments are simply unacceptable.
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On the other hand, the Constitutional Court’s decision did not indi-
cate that the ARC was not a subject of international law. It only stated that
the ARCadopted a resolution announcing that the ARCwas becoming part
of the Russian Federation as a federal subject, it notified the President
of the Russian Federation and the Russian Federal Duma of commencing
a procedure of joining the Russian Federation as a federal subject. The
CCU’s decision stated that by putting these questions to a referendum,
the Verkhovna Rada of the ARC violated the territorial integrity of Ukraine
and exceeded its competence. In turn, in its decision No. 3-pn/2014 of 20
March 2014, the CCU pointed out that the ARC had no international legal
personality or the authority to adopt a declaration on secession.

9) Examination of constitutional complaints. This power is exercised
by reviewing the constitutionality of acts of law or individual provisions
upon a complaint filed by a person who believes that the law applied in
the final judicial decision in his/her case is unconstitutional.

After the act amending the Constitution in the sphere of justice and
the act on the Constitutional Court, the normative constitutional com-
plaint was instituted in Ukraine. At the time when this paper was written,
there was no practice of reviewing such complaints, although more than
1600 complaints had been registered by the CCU Secretariat, of which
460 are accepted for consideration and adopted 7 decisions. Therefore,
the experience of foreign constitutional courts and similar jurisdictional
institutions will be relevant. Moreover, the experience of the European
Court of Human Rights seems to be most effective, since post-communist
countries of Eastern Europe that are now EU members had followed the
same path (the CCU was of the opinion that it could not consider consti-
tutional complaints given the absence of relevant legislative regulations
before the adoption of the new version of the act on CCU on 13 July 2017;
however, this opinion contradicted the fundamental principle of direct
applicability of the Constitution and violated the essence of the right to
seek defence at the CCU).

Today, the case in point is the application of universal principles of
law and universal human rights in the examination of constitutional com-
plaints. When it comes to implementing high standards of human rights
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protection in the practice of the CCU, one should also bear in mind the
mutual correlation and conflicting jurisdictions in the light of the su-
premacy of the Constitution of Ukraine vis-a-vis international treaties.

Firstly, the CCU can attach a greater importance to the constitutional
guarantees of human rights because they may prove to be wider than
convention-based guarantees. This issue arises fairly frequently before
constitutional jurisdictions or similar institutions in Germany, England,
Sweden, etc.

Secondly, following the rule of adopting “a friendly attitude” towards
international treaties, the CCU can interpret the provisions of the Consti-
tution of Ukraine in a way that conforms with international expectations.
In particular, this kind of perspective should be adopted when interpret-
ing the essence of the inviolability of the right to private property and
the legal grounds for acquiring the right to property, i.e. in the light of
convention-based guarantees for the unimpeded use of property.

Therefore, one should discuss the acceptability criteria. In the con-
text of Article 151 of the Constitution of Ukraine, and in the light of
general principles of law (respect for human dignity, inexhaustibility of
human rights, the state’s duty of protection, etc.), these criteria include
the following:

1) the essential nature of the right that has been violated and the
threat that the harm to the rights and freedoms guaranteed by
the Constitution of Ukraine may be irreversible;

2) the conventional legal remedies have been exhausted;

3) such legal remedies must be effective and efficient, ensuring ef-
fective restoration of rights and a fair compensation of damage;

4) the review focuses on verifying the constitutionality of the act of
law and the practice of its application in the light of the essen-
tial content of human rights and fundamental freedoms;

5) ensuring the protection of human rights and freedoms guaran-
teed by the Constitution of Ukraine, at least at an internationally
recognised level.

When the CCU protects human rights while examining constitutional

complaints, it might be accused of excessive judicial activism. This may
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happen if the Constitutional Court applies interim measures, primarily by
suspending the act of law concerned since the application of such an act
may significantly breach constitutional rights and freedoms; such a step
may also aim to prevent irreversible damage to a basic right, where such
right might be difficult or impossible to restore in the future.

4.5. Constitutional legal proceedings

The act on the CCU does not regulate the detailed procedure for con-
vening the meetings of the Grand Chamber, senates and boards, leaving
this issue to the discretion of the chair of the CCU. When the act on the
CCU was being adopted, this problem was not addressed, i.e. the decision
to open proceedings in a case following a request is not adopted at a
meeting of a board of judges or the Grand Chamber.

The new version of the act on the CCU retained the fairly decisive role
of the CCU chair in deciding on how cases are to be dealt with. However, in
order to prevent any malpractice, this procedure should be determined by
the Grand Chamber of the CCU. The best option would be to adopt a rule
whereby the chair of the Constitutional Court, in accordance with the pro-
cedure established by the Grand Chamber, would instruct one of the judg-
es to pre-examine the appeal, within no more than two months following
the date of its registration with the Secretariat. The judge’s conclusions
from the preliminary examination of the appeal would be reported at the
plenary session of the Grand Chamber. The new version of the act on the
CCU provides for the following stages of constitutional proceedings.

4.5.1. Preliminary examination of appeals to the Constitutional Court
and the opening of constitutional proceedings

The act on the CCU defines the following forms of appeal to the
Constitutional Court: a constitutional petition, a constitutional submis-
sion and a constitutional complaint. The constitutional petition is con-
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cerned with a decision on the constitutionality of a legal act and the
interpretation of the Constitution of Ukraine (Article 51 of the act). Under
the constitutional submission, the CCU is requested to issue an opinion
regarding the constitutionality of a constitutional bill, the subject of a
nation-wide referendum on people’s initiative, an international treaty, or
a violation of, or compliance with, the Constitution and laws of Ukraine
in the actions taken by the Verkhovna Rada of the Autonomous Republic
of Crimea (Article 53 of the act). A constitutional complaint is concerned
with a violation of constitutional rights and freedoms in the course of
application of laws in a final court decision (Article 55 of the act).

The CCU Secretariat checks appeals for compliance with the formal
requirements set out in the act. The act on the CCU contains an impor-
tant provision whereby if an appeal is returned by the Secretariat due
to formal grounds, this cannot prevent the filing of a new appeal (Ar-
ticle 57). To examine the appeal, a judge-rapporteur is appointed from
among the board of judges which conducts a preliminary examination.
The judge-rapporteur has a number of prerogatives,focused on preparing
materials for examination (Article 59 of the act), in particular:

1) the judge examines the issues raised in the appeal and pre-
pares materials to be examined by the board, the senate, and the
Chamber;

2) the judge requests subjects of law to provide documents, mate-
rials and other information related to the case;

3) thejudge gives instructions to the relevant units of the Secretar-
iat and sets the respective deadlines;

4) the judge invites specialists for consultations and document ex-
amination;

5) the judge submits proposals to the senate and the Chamber in or-
der to solicit expert opinions in the case, to invite specialists to take
part in the constitutional proceedings, to summon officials, experts,
specialists, witnesses, and authorised persons; moreover, the judge
exercises other powers provided for in the act on the CCU.

The decision about opening constitutional proceedings is finally made

at a meeting of the boards, senates and the Grand Chamber. This means that
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if a refusal to open proceedings is to be issued, the decision will eventually
be taken by the Grand Chamber. A refusal to open constitutional proceed-
ings may be issued for the following reasons (Article 62 of the act on CCU):
1) the appeal has been filed by an unauthorised entity; 2) the CCU has no
competence to examine the issue raised in the appeal; 3) the appeal does
not comply with the law; 4) a constitutional complaint is inadmissible; 5)
the legal act which is to be reviewed for constitutionality has lost its legal
force, except when this act continues to apply to continued legal relations
and its application violates constitutional rights and freedoms; 6) the issue
raised in the appeal has already been resolved in an act issued by the CCU.

In some situations, the CCU may somewhat revise its approaches in
determining the criteria for self-exclusion when examining appeals. For
example, as of today, the CCU has taken a clear position regarding the ex-
amination of political issues. For instance, in its ruling No. 2-yn/2000 on
the termination of the constitutional proceedings in the case concerning
a constitutional-legal dispute that arose as a result of the parliamentary
crisis in January and February 2000, the Constitutional Court stated that
the powers of the constitutional jurisdiction body do not include the res-
olution of political conflicts . The legal position taken by the CCU was
based on the fact that the appeal arose from differences between parties/
factions in the parliament, and had a procedural, political and moral sig-
nificance, and thus the decisions adopted during that period were part of
the political process.

4.5.2. The hearing of a case at the Constitutional Court

Article 64 of the act on the CCU establishes the written form as the
main form for the examination of cases. In Ukraine, it is considered that
constitutional justice does not involve an adversarial process and plead-
ings during oral hearings but, instead, the study of documents and expert
conclusions written as amicus curiae. As was the case with the Rules of
the CCU in the past, the current act on the CCU also determines the pro-
cedural status of the participants in the process but does not regulate
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the procedure to be followed during the court sitting (written or oral).
This is a general drawback of Ukrainian laws, where procedures are often
skipped and replaced with a definition of rights and duties, powers and
responsibilities. This leads to conflicts in the case of high-profile cases
and socially significant proceedings in court.

The general period for examining a case is set at six months, although
in most cases the CCU does not adhere to this period. As an exception, one
month is allotted for the examination of specific cases, i.e. where the CCU
is approached to determine whether a draft law amending the Constitution
complies with Articles 157 and 158, and whether acts issued by the Cab-
inet of Ministers are constitutional in a situation where the President has
suspended such acts and simultaneously requested the CCU to review the
constitutionality of such acts (Article 75 of the act on the CCU).

Practice has shown that during an oral hearing, the first persons to be
heard are representatives of the entity which filed the appeal, followed by
the representatives of the authority that has issued an act whose constitu-
tionality is being challenged. Subsequently, the CCU hears experts and spe-
cialists invited to ensure a full and comprehensive examination of the case.
Further, the hearing moves on to the phase where the participants deliver
their closing speeches on the merits of the case. Depending on the specific
nature of the case (e.g. when examining an issue involving the interpreta-
tion of the Constitution), the views of the representatives of the Supreme
Court are heard in order to clarify the sources, causes and nature of the
ambiguities in the application of the constitutional provisions by courts.

Separate attention is given to the procedure for the adoption of the
CCU’s acts: in the Grand Chamber, rulings are adopted by the majority of
judges present at the meeting whereas decisions are adopted by at least 10
judges; in the Senate, rulings are adopted by the majority of judges present
at the meeting (if the number of votes for and against the opening of consti-
tutional proceedings is equal, the proceedings are considered to have been
opened), whereas decisions are adopted by at least two-thirds of judges
who examine the case in the senate (Article 66 of the act on the CCU). At the
Grand Chamber meetings, the quorum is not less than 12 judges, while the
quorum at senate meetings consists of at least six judges.
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4.5.3. Cases referred by the senate to the Grand Chamber for
examination

Since the composition of the CCU has changed, the procedure for
referring a case for examination from a senate to the Grand Chamber
has been introduced (Article 68 of the act on the CCU). This procedure
was established in order to enable the harmonisation of legal positions
between the senates and the Grand Chamber. Obviously, this tool will
be used by the Constitutional Court to review its own jurisprudence. It
should be emphasised that the senates have been established in order to
examine constitutional complaints.

4.5.4. Adoption of decisions by the Constitutional Court

According to Article 88 of the act on the CCU, the Constitutional Court
makes a decision or issues an opinion at the closed part of the plenary
session of the senate and/or Chamber by a roll-call vote of the judges who
examined the case. The decision is made by presenting a proposed draft
decision or opinion to the judges; and such decisions or opinions are put to
vote in the order in which they were received. When making a decision or
issuing an opinion, the judge has no right to abstain from voting. Decisions
and opinions of the CCU are signed separately by the judges who voted
for, and by the judges who voted against. The decision or opinion of the
Constitutional Court is final and may not be appealed against. Separate
regulations apply to cases where judges write dissenting opinions (Article
83 of the act on the CCU). Article 67 of the act takes a restrictive position
since a decision on a constitutional complaint may only be adopted by at
least two thirds of votes from the judges who examined the complaint in
the senate. In other words, it is possible that a complaint is examined by a
senate of seven judges and five must vote to adopt the decision, rather than
four judges, as is customary in boards of judges (chambers, senates, etc.).

The CCU adopts decisions in the closed part of the plenary session,
which begins immediately after the open part of the plenary session has
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ended. The closed part of the plenary session is where both the concept
and the final version of the decision are prepared. In other words, the
CCU takes a decision collectively. At the same time, a judge-rapporteur is
appointed in each case, charged with preparing the case materials and,
in particular, the draft CCU decision. Other judges participate in the de-
velopment of the draft decision based on the principle of equality of CCU
judges, although a judge may confine him/herself to writing a dissenting
opinion if he/she does not agree with the legal argument and/or the
operative part of the decision. Empirical experience has shown that this
technique of decision-making at the CCU directly influences the degree
of its validity, and, consequently, legitimacy.

4.5.5. Execution of Constitutional Court decisions

In its decision or opinion, the Constitutional Court may define the or-
der and terms of execution, and it may also oblige the relevant state bod-
ies to ensure that the execution of the decision and/or compliance with
the opinion are monitored. The Constitutional Court may also require the
relevant authorities to provide a written confirmation that the decision
has been executed or the opinion has been complied with (Article 97
of the act on the CCU). Also, amendments to the Code of Administrative
Offenses have been made, introducing administrative liability for disre-
specting the CCU and for non-compliance with the legal requirements
formulated by a CCU judge.

4.6. The nature and legal force of decisions adopted by the
Constitutional Court

The act on the CCU provides that the Constitutional Court issues acts
such as decisions, opinions, rulings and security orders. As regards inter-
nal issues, not related to the examination of disputes, the CCU adopts
resolutions.
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Most often, acts issued by constitutional courts are considered by
Ukrainian scholars in the context of interpretative activity, which is an
inherent feature of constitutional justice. In particular, prof. P. Rabinovich
considers them to be interpretative acts. Accordingly, decisions are taken
with due consideration for the social context and, consequently, the Con-
stitutional Court adopts related to the protection of fundamental rights
and freedoms, as well as in the resolution of competence disputes.>?® In
S. Shevchuk’s opinion, acts of constitutional justice are acts of constitu-
tional jurisprudence,®®* which ensures the solution of complex constitu-
tional disputes related to political issues, as evidenced by the doctrines
of the “political issue”, “political expediency” and “the field of discretion of
the state.””?> The constitutional doctrine in Ukraine have gradually recog-
nised acts issued by the Constitutional Court as a source of constitutional
law. In particular, it is correctly asserted that “bodies of the judiciary fulfil
not only the law-enforcement role but also the law-making function.”*2

Acts issued by the Constitutional Court specify and interpret the pro-
visions of the Constitution of Ukraine.According to the rule of law (Article
8 section 1 of the Constitution), which includes the component of legal
certainty, the CCU should follow the same approaches when dealing with
similar constitutional law issues,and provide proper legal argumentation
for its decisions.

Based on the analysis of the CCU’s activities and their nature, all the
acts issued by the CCU, which provide unified approaches to the concre-
tisation and interpretation of certain provisions of the Constitution of
Ukraine, can be described as acts of constitutional jurisprudence. This
means that the jurisprudence of the CCU consists of justifications for the
legal provisions that constitute the essential core of its decisions. The

5% T1. PabiHoBuY, [lpagomaymaderHs i cepmeHesmuka (3a Mamepianamu npakmuku KoHcmu-
myuitiHozo Cydy YkpaiHu), «<BicHuk AkaaeMii npaBoBux Hayk YkpaiHu» 2006, N2 4, c. 16.

524 C. Wesuyk, OcHosu koHcmumyuitiHoi topucnpydeHuii, Xapkis 2002, c. 99, 148-166.

525 C. Weuyk, KoHuenuyia camoobmexeHHs cydy: O0OKMPUHA «NoJimUuyHo20 NUMAHHS», «NoJi-
muyHoi disneHocmi» ma «nons po3cydy Oepxasu, «BicHMK AkageMii npaBoBMX HayK YKpaiHW»
2006, N2 3.

526 B.M. Moropinko (pea.), KoHcmumyuiliHe npaso Ykpainu: AkademiyHuli kypc. Y 2 1., T. 1, Kuis
2005, c. 343.
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jurisprudence of the CCU reflects its doctrinal approach to the under-
standing of complex and contradictory aspects of the Basic Law as well
as its theoretical and practical aspects.

The algorithm for developing constitutional jurisprudence regarding
specific aspects of constitutional disputes is as follows: 1) the Constitu-
tional Court formulates its legal position in a particular case, 2) the Con-
stitutional Court adheres to this legal position in a similar case, which is
evidenced by the fact that this position is incorporated in the motivation
and justification of the decision adopted in a new case, thus possibly
formulating a principle of law; 3) the principle formulated by the Consti-
tutional Court, which expresses its doctrine, is consistently applied; 4) a
set of decisions reflecting the jurisprudence of the CCU is formulated: in
our example, this refers to the content and components of the principle
of proportionality and its subsequent expansion in subsequent decisions.

Proper justification of decisions is an important factor ensuring the le-
gitimacy of the CCU’s activities. In accordance with the rule of law, the follow-
ing conditions should be met: a) it should be predictable, clear and precise,
i.e. it should meet the requirements of legal certainty of acts issued by the
CCU; this means that the Court should adopt the same approach when deal-
ing with similar cases; b) it should be proportional, i.e. the means of settling
a constitutional dispute should serve the purposes pursued by the authori-
ty concerned without setting excessive restrictions and prohibitions in the
sphere of fundamental rights and freedoms; the conclusion that follows is
that the Court, even if it finds a contradiction between the Constitution and
an act of law, should interpret the latter in the light of the Constitution, and
it should also determine the legal forms through which to implement the
provisions of the law being reviewed in the practical activities undertaken by
the participants in legal relations; c) it should ensure a fair resolution of the
dispute in keeping with the principles of justice and constitutional values,
notably the rule of law, fundamental rights and freedoms, and democracy.

In Decision No.11-r/2019 the CCU notes that the Constitution envisages
the exercise by the CCU of its exclusive constitutional powers on adoption of
acts concerning the implementation of constitutional proceedings, as well as
acts on ensuring the proper organisation of the activities of the CCU and the
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implementation of the constitutional and legal guarantees of independence
and inviolability of the judges of the CCU. The Constitution does not specify
in which cases, in the exercise of other exclusive constitutional powers, the
CCU adopts “decisions” This allows to state that the term «decision», applied
in Article 1512 of the Constitution, is a general (generic) concept that covers
all other acts except such as «opinions» adopted by the Constitutional Court
upon the issues of its exclusive constitutional powers. The CCU held that in
the aspect of the issue raised in the constitutional petition, the provisions of
Article 1512 of the Constitution should be understood as reading that deci-
sions of the CCU, irrespective of their legal form, adopted on the issues of its
exclusive constitutional powers, may not be challenged.

The act on the CCU provides for a new element, i.e.the so-called interim
orders (Article 87 of the act), designed to prevent or ward off a risk of viola-
tions of constitutional rights and freedoms being considered in a constitu-
tional complaint. Moreover, the act defines, for the first time ever, the legal
position of the CCU, which indirectly entails that the acts issued by the CCU
should be properly motivated (Article 92 section 2 of the act on the CCU).

4.7. The importance of the Constitutional Court in the international
context and the supremacy of the Constitution

According to Article 9 of the Constitution of Ukraine, international
treaties, which, according to the constitution, are to be approved by the
Verkhovna Rada in order to be binding, are an integral part of Ukraine’s
legislation. On this basis, a specific type of interpretation of the constitution
can be applied, known in the constitutional doctrine as the ‘international
conformity interpretation’. According to this interpretation, if the provisions
of the current legislation do not correspond with the provisions of an inter-
national legal instrument, the latter is applied in the context of constitu-
tional principles and provisions because the constitution enjoys supremacy
in relation to international legal acts. At the same time, as constitutional
provisions in the field of human rights have an open character (the consti-
tutional ‘catalogue” of human rights and freedoms is inexhaustible), there
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is a dilemma regarding the mutual correlation between the constitution
and international legal acts. Thus, the ‘international conformity interpreta-
tion’ of the Constitution by constitutional courts can be seen as an element
of a broader mechanism whereby a country conscientiously implements in-
ternational treaties, i.e. it incorporates (transforms) universally recognised
principles and norms of international law into the national constitutional
system. Overall, the national constitutional courts respect the ECHR case
law but, at the same time, take note of their own national constitutional
traditions and legal values. This raises questions about the understanding
of certain provisions of national legislation, both in the light of the coun-
try’s constitution, and in the light of (international) conventions.?”

The Constitutional Court plays a decisive role in applying the in-
ternational experience of human rights protection and the practice of
foreign constitutional courts. The role of the CCU in the implementation
of international standards has been discussed by a number of Ukrainian
scholars and Constitutional Court judges.>?® A distinct area of research on
constitutional justice is the research into friendly, international conform-
ity-oriented interpretation of the Constitution of Ukraine, which is per-
formed by comparing the practice of the Constitutional Court of Ukraine
with that of European Court of Human Rights.>?

When discussing the limits of the transfer of powers to supranation-
al institutions, it is important to distinguish between supranational and

527 M.B. CaBuuH, KoHcmumyuyiliHuli 3axucm npas to0uHu ma npobnemu KoHKYpeHuii topucouk-
yii, «YkpaiHcbKuit Yaconuc MiskHapogHoro npasa» 2015,N2 1, c. 56.

528 1. MapTuHeHKo, Micue i pone KoHseHuii npo 3axucm npas no0UHU i 0CHOBONONOMHUX CB0-
600 1950 poky 8 KoHcmumyuyiliHo-npagosomy MexaHiami YkpaiHu, «BicHuk KoHcTuTyuilHOro
Cyny Ykpainu» 2002, N2 2; B.NM. Manitok, 3acmocysaHHs cydamu YkpaiHu KoHeeHuii npo 3axucm
npas ntoduHU ma ocHogHUX c80600, Knis 2004. B. Ckomopoxa, Cydosuli KoHcmumyuioHaniam 8
acnekmi cniegioHowWeHHs KOHcmumyuitiHoi ma KoHeeHUiliHoi topucdukyii, «BicHuk KoHcTuTy-
uirtHoro Cyay Ykpainn» 2015, N2 1; C. LeBuyk, Egponeliceka KOH8EHUis npo 3axucm npas Jjio-
OUHU Ma 0CHOBHUX C80600: NPAKMUKA 3aCMOCY8AHHS MA NPUHUUNU MAYMAYeHHs 8 KOHmeKkcmi
Cy4acHO020 YKpaiHCbKo20 Npasopo3ymiHHs, «MpakTuka €BpOMNENCbKOro Cyay 3 NpaB JAUHM.
PiweHHs. KomeHTapi» 1999, N2 2.

529 M. CaBeHKo, Posib npakmuku €sponeliceko2o cydy 3 npas aoduHU y KOHCMUmyuyitiHomy cydo-
yuHcmei Ykpainu, «BicHuk KoHctutyuitHoro Cyay Ykpainuy» 2005, N2 6; C.B. LLieBuyk, Y3200xe-
Hicmb npakmuku €gponelicbko2o cydy 3 npag awduHu ma KoHcmumyuyiliHozo Cydy YkpaiHu,
«BicHuk KoHctutyuinHoro Cypy Ykpainu» 2011, N2 4-5.
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international institutions. For example, the CCU has indicated the Inter-
national Criminal Court as an institution that complements the national
criminal justice authorities. Unlike the jurisdiction of the European Court
of Human Rights, the jurisdiction of the ICC is based not only on the
initiative of the state party, but also on its own initiative. This happens
when the state which has jurisdiction over the person suspected of com-
mitting a crime under the Rome Statute “does not wish or is incapable
of conducting an investigation or prosecuting properly” (CCU’s opinion
N2 3-8/2001). Although the refusal to ratify the Statute has been noted
in legal systems where, at the constitutional level, immunities of senior
officials are associated with state sovereignty (France, Romania, Italy, etc.)
or where an international treaty is considered to be an ordinary law that
must undergo a special implementation procedure (USA).

When adopting a decision to ratify the European Charter for Region-
al or Minority Languages (CCU’s decision No. 9-pn/2000), the CCU had to
assess the complex issues related to the limits of state sovereignty, and
compliance with the procedure whereby international treaties are ratified
by the parliament. The practice of the Constitutional Court indicates that
the transfer (delegation) of powers of individual authorities to suprana-
tional institutions must necessarily be accompanied by amendments to
the Constitution of Ukraine.

These issues became especially relevant during the annexation of
Crimea by the Russian Federation, in violation of the generally recog-
nised principles of international law and the provisions of international
treaties. The CCU promptly reacted to the violation of Ukraine’s territorial
integrity by recognising unconstitutionality of the resolution “On holding
a Crimea-wide referendum” adopted by the Verkhovna Rada of the Auton-
omous Republic of Crimea, since referendums are only announced by the
Verkhovna Rada of Ukraine, and such a referendum should have been na-
tion-wide rather than regional (CCU’s decision No. 2-pn/2014). Thus, the
Constitutional Court stated that the Verkhovna Rada of the ARC exceeded
its powers, violating the territorial integrity of Ukraine. Subsequently, the
Constitutional Court decided to terminate the Memorandum on the De-
velopment of Cooperation with the Constitutional Court of the Russian
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Federation, which, in violation of international law, confirmed constitu-
tionality of the international treaty between the Russian Federation and
the “Republic of Crimea”, the admission of this entity to the Russian Fed-
eration and the establishment of new federal subjects within the Russian
Federation (CCU’s decision 10-p/2014 of 17 April 2014).

Today, the Constitutional Court of Ukraine, with the support of the
constitutional courts of Lithuania, Georgia, and Moldova, obstructs the
Constitutional Court of the Russian Federation, which, in violation of judi-
cial practice (for example, the case of Quebec, admitted by the Supreme
Court of Canada, or the case of Aland Islands) and the generally recognised
principles of international and constitutional law, legalised the criminal
annexation of the Crimea. These efforts were manifested, among others,
when the delegation of the Constitutional Court of the Russian Federation
was not admitted to the 4th Congress of the World Conference on Consti-
tutional Justice, held in September 2017 in Vilnius, Lithuania.

4.8. The constitutional significance of the Constitutional Court of
Ukraine in the social context

According to a survey conducted by the Razumkov Centre, a repu-
table Ukrainian analytical think tank, the Constitutional Court as an in-
stitution enjoys low trust in the Ukrainian society. As there was no prac-
tice of reviewing constitutional complaints, and no decisions were taken
throughout 2017 until the time of the survey, the public opinion was fairly
critical of the CCU: 66.8% of the respondents expressed distrust (40.3%
admitted no trust at all, 26.5% expressed some distrust) versus 14.9%
of those who trusted the CCU (12.3% expressing some trust and 2.6%
admitting complete trust), with 18.4% of the respondents being unde-
cided (the overall balance of trust in the CCU is negative:-51.9%).>* This

530 Report on the results of a social survey «CmaesneHHs 2pomadsaH YkpaiHu do cydosoi cuc-
memux», YKpaiHCbkuid LLleHTp NoAiTUYHMX Ta eKOHOMIYHMX AocnimkeHb iMeHi OnekcaHapa Po-
3yMKoBa, Paga cypais Ykpaiuu, Mpoekt Paau €eponu «[iaTpUMKa BNpPOBaAXKEHHS CyA0BOI
pecdopmu B YkpaiHi», Kuis 2017, c. 25. This survey was conducted from 6 to 11 October
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means that full trust in the CCU is expressed by a number of respondents
which is actually equal to the level of survey error. An even more nega-
tive balance of trust/distrust was found in the case of the government
(-53.3%), the Supreme Court of Ukraine (-58.9%), the General Prosecutor’s
Office (-59.9%), political parties (-62.1%), local courts (-65.5%), the Verk-
hovna Rada (-66.9%) with the judicial system as a whole having the most
negative score (-71.6%). A positive trust balance was observed for volun-
teer organisations (46.7%), the church (41.9%), the Armed Forces (24.0%),
non-governmental associations (11.0%), and the border guards (5.8%).
The patrolling police, with a negative indicator, is close to the level of
survey error (-2.1%) but performs better than other units of the National
Police (-6.9%). According to the lastest data from sociological survey, the
degree of tust in the CCU has increased from 14,9 % to 30 %

Conclusions

Today, the Constitutional Court of Ukraine is at a crossroads: it needs
to stop the obstruction and renew its authority after the problematic de-
cisions adopted in 2010, related to the exercise of the constituent author-
ity of the people of Ukraine, which were used as an instrument leading
to the usurpation of power by Viktor Yanukovich. Even though the an-
thropocentric stances in the academic publications of Ukrainian scholars
have grown stronger, there are still many unexplored issues related to
constitutional justice in Ukraine:

- resolving the dilemma of the supremacy of parliament and judicial

constitutional review in the light of the values of constitutionalism;

2017 in all regions of Ukraine except the Autonomous Republic of Crimea, the city of
Sevastopol and the occupied territories of Donetsk and Luhansk regions, and included key
socio-demographic indicators; the survey error should not exceed 2.3%; a total of 2,019
respondents were surveyed.

31 Report on the results of a social survey of the sociological group Q&Q Reserch on
June, 2018. In: «[IposedeHo couionoziyHe docnioxmeHHs: piseHb dosipu epoMadsH 0o KoHcmu-
myuitiHozo Cydy 3pocmae». URL: http://www.ccu.gov.ua/novyna/provedeno-sociologichne-
doslidzhennya-riven-doviry-gromadyan-do-konstytuciynogo-sudu-ukrayiny
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- the mutual relations between the legal positivism school and
natural law, and their combination;

- therelationship between the practice of the Constitutional Court
of Ukraine and that of the European Court of Human Rights as
human rights are only in their infancy;

- the main approaches and ways of interpreting the constitution,
viewed within the framework of traditional interpretations;

- there is also a need to study the system of argumentation sup-
porting the decisions adopted by the Constitutional Court of
Ukraine in the light of the ECHR practice and the arguments
used by constitutional courts in other countries;

- astheinstitution of a constitutional complaint was introduced at
the Constitutional Court of Ukraine, there is a need for research
into the organisation and procedure of handling cases at the
Grand Chamber, the senates and boards of judges;

- the peculiarities of the case handling procedure at the Constitu-
tional Court of Ukraine, the stages and procedural legal person-
ality of its participants have not been fully studied;

- after the constitutional complaint was introduced in Ukraine, a
need arose to understand the nature of human rights and their
protection through this institution.

These problems can be partially resolved if the Constitutional Court
properly handles constitutional complaints and ensures high-quality pro-
tection of human rights, and distances itself from political issues. In the
latter case, according to the rule of law, the Court must be cautious in
exercising its own discretion, as it can only be justified if aimed to ensure
robust and effective protection of human rights.



Chapter V

DOCTRINAL ISSUES OF INTRODUCTION OF THE
CONSTITUTIONAL COMPLAINT IN UKRAINE

Introduction

These chapter verifies the practice of the Constitutional Court of
Ukraine (CCU) which, upon the introduction of constitutional complaint,
implies the imposition of excessive restrictions on access to constitution-
al justice. The author analyses the nature of human rights and freedoms
from the perspective of respect for human dignity as the major constitu-
tional value, and on this basis reviews the main criteria for admissibility
of constitutional complaints. The issues pertaining to the consideration
of constitutional complaints are analysed in the context of negative and
positive obligations of the State, and depending on this the conclusion
is made whether an infringement of a right as the fundamental right is
essential.

The purpose of the chapter is to highlight the doctrinal issues per-
taining to the introduction of the constitutional complaint in light of
constitutional values and principles. These issues are considered in the
context of the integral, autonomous, dynamic, and internationally confor-
mal interpretation of the constitution as an “open” legal matter based on
the principles of legal syllogism. The author contests the understanding
of human rights as a closed system of concepts and the concept of consti-
tutional justice as “the court of law” and formulates the approach to the
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integral and value-based understanding of human rights in dealing with
constitutional complaints.

For legal argumentation of the CCU decisions, compliance with the
rules of legal syllogism is essential, and this syllogism has a triple nature
given the nature of constitutional justice: 1) to determine the set of facts
of a case taking into account the requirements of establishing the consti-
tutionality of the procedure for adoption of a legal act; 2) to what extent
an infringement of a subjective public right is significant and crucial for
the national legal system; 3) subsidiarity of the constitutional complaint
in the systematics of legal protection. To understand the fundamental
nature of the right which the claimant asserts before the Court, the ver-
tical and horizontal structure of the right is important: 1) the vertical
structure of human rights characterizes the relations between the State
and an individual and in view of these relations the State has the duty to
protect an individual against infringements by other public authorities or
third persons, and also to provide access to certain material and spiritual
goods; 2) the horizontal structure of human rights determines the under-
standing of the constitution as legal order which establishes the guar-
antees of relations between private individuals based on the principles
of equivalence and equality. This will allow the claimants to prove to the
CCU that there is an infringement of their subjective public right as the
right fundamental and essential for the legal system.

5.1. Constitutional proceedings at CCU

The Law on the CCU does not regulate the detailed procedure for
convening the meetings of the Grand Chamber, senates and boards, leav-
ing this issue to the discretion of the chair of the CCU. When the Law
on the CCU was being adopted, this problem was not addressed, i.e. the
decision to open proceedings in a case following a request is not adopted
at a meeting of a board of judges or the Grand Chamber.

The new version of the act on the CCU retained the fairly decisive role
of the CCU chair in deciding on how cases are to be dealt with. However,
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in order to prevent any malpractice, this procedure should be determined
by the Grand Chamber of the CCU. The best option would be to adopt a
rule whereby the chair of the Constitutional Court, in accordance with
the procedure established by the Grand Chamber, would instruct one of
the judges to pre-examine the appeal, within no more than two months
following the date of its registration with the Secretariat. The judge’s
conclusions from the preliminary examination of the appeal would be
reported at the plenary session of the Grand Chamber. The new version
of the act on the CCU provides for the following stages of constitutional
proceedings.

5.1.1. Preliminary examination of appeals to the Constitutional Court
and the opening of constitutional proceedings

The Law on the CCU defines the following forms of appeal to the
Constitutional Court: a constitutional petition, a constitutional submis-
sion and a constitutional complaint. The constitutional petition is con-
cerned with a decision on the constitutionality of a legal act and the in-
terpretation of the Constitution of Ukraine (Article 51 of the Law). Under
the constitutional submission, the CCU is requested to issue an opinion
regarding the constitutionality of a constitutional bill, the subject of a
nation-wide referendum on people’s initiative, an international treaty, or
a violation of, or compliance with, the Constitution and laws of Ukraine
in the actions taken by the Verkhovna Rada of the Autonomous Republic
of Crimea (Article 53 of the Law). A constitutional complaint is concerned
with a violation of constitutional rights and freedoms in the course of
application of laws in a final court decision (Article 55 of the Law).

The CCU Secretariat checks appeals for compliance with the formal
requirements set out in the act. The act on the CCU contains an impor-
tant provision whereby if an appeal is returned by the Secretariat due
to formal grounds, this cannot prevent the filing of a new appeal (Ar-
ticle 57). To examine the appeal, a judge-rapporteur is appointed from
among the board of judges which conducts a preliminary examination.
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The judge-rapporteur has a number of prerogatives,focused on preparing
materials for examination (Article 59 of the Law), in particular:

1) the judge examines the issues raised in the appeal and prepares
materials to be examined by the board, the senate, and the Chamber;

2) the judge requests subjects of law to provide documents, mate-
rials and other information related to the case;

3) the judge gives instructions to the relevant units of the Secretariat
and sets the respective deadlines;

4) the judge invites specialists for consultations and document ex-
amination;

5) the judge submits proposals to the senate and the Chamber in
order to solicit expert opinions in the case, to invite specialists to take
part in the constitutional proceedings, to summon officials, experts, spe-
cialists, witnesses, and authorised persons; moreover, the judge exercises
other powers provided for in the act on the CCU.

The decision about opening constitutional proceedings is finally
made at a meeting of the boards, senates and the Grand Chamber. This
means that if a refusal to open proceedings is to be issued, the decision
will eventually be taken by the Grand Chamber. A refusal to open con-
stitutional proceedings may be issued for the following reasons (Article
62 of the Law on CCU): 1) the appeal has been filed by an unauthorised
entity; 2) the CCU has no competence to examine the issue raised in the
appeal; 3) the appeal does not comply with the law; 4) a constitutional
complaint is inadmissible; 5) the legal act which is to be reviewed for
constitutionality has lost its legal force, except when this act continues
to apply to continued legal relations and its application violates constitu-
tional rights and freedoms; 6) the issue raised in the appeal has already
been resolved in an act issued by the CCU.

In some situations, the CCU may somewhat revise its approaches in
determining the criteria for self-exclusion when examining appeals. For
example, as of today, the CCU has taken a clear position regarding the ex-
amination of political issues. For instance, in its ruling No. 2-yn/2000 on
the termination of the constitutional proceedings in the case concerning
a constitutional-legal dispute that arose as a result of the parliamenta-



MUXAMNO CABYMH. KoHcTuTyuiHa tocTuuis
Ta 3ab6e3neyeHHs KOHCTUTYLinHOro nopsaky: 2005-2020

354

ry crisis in January and February 2000, the Constitutional Court stated
that the powers of the constitutional jurisdiction body do not include the
resolution of political conflicts. The legal position taken by the CCU was
based on the fact that the appeal arose from differences between par-
ties/factions in the parliament, and had a procedural, political and moral
significance, and thus the decisions adopted during that period were part
of the political process.

5.1.2. The hearing of a case at the Constitutional Court

Article 64 of the Law on the CCU establishes the written form as
the main form for the examination of cases. In Ukraine, it is considered
that constitutional justice does not involve an adversarial process and
pleadings during oral hearings but, instead, the study of documents and
expert conclusions written as amicus curiae. As was the case with the
Rules of procedure of the CCU in the past, the current act on the CCU
also determines the procedural status of the participants in the process
but does not regulate the procedure to be followed during the court sit-
ting (written or oral). This is a general drawback of Ukrainian laws, where
procedures are often skipped and replaced with a definition of rights and
duties, powers and responsibilities. This leads to conflicts in the case of
high-profile cases and socially significant proceedings in court.

The general period for examining a case is set at six months, al-
though in most cases the CCU does not adhere to this period. As an ex-
ception, one month is allotted for the examination of specific cases, i.e.
where the CCU is approached to determine whether a draft law amending
the Constitution complies with Articles 157 and 158, and whether acts
issued by the Cabinet of Ministers are constitutional in a situation where
the President has suspended such acts and simultaneously requested the
CCU to review the constitutionality of such acts (Article 75 of the Law on
the CCU).

Practice has shown that during an oral hearing, the first persons to be
heard are representatives of the entity which filed the appeal, followed by
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the representatives of the authority that has issued an act whose consti-
tutionality is being challenged. Subsequently, the CCU hears experts and
specialists invited to ensure a full and comprehensive examination of the
case. Further, the hearing moves on to the phase where the participants
deliver their closing speeches on the merits of the case. Depending on
the specific nature of the case (e.g. when examining an issue involving
the interpretation of the Constitution), the views of the representatives of
the Supreme Court are heard in order to clarify the sources, causes and
nature of the ambiguities in the application of the constitutional provi-
sions by courts.

Separate attention is given to the procedure for the adoption of the
CCU’s acts: in the Grand Chamber, rulings are adopted by the majority
of judges present at the meeting whereas decisions are adopted by at
least 10 judges; in the Senate, rulings are adopted by the majority of
judges present at the meeting (if the number of votes for and against
the opening of constitutional proceedings is equal, the proceedings are
considered to have been opened), whereas decisions are adopted by at
least two-thirds of judges who examine the case in the senate (Article
66 of the act on the CCU). At the Grand Chamber meetings, the quorum is
not less than 12 judges, while the quorum at senate meetings consists of
at least six judges.

5.1.3. Cases referred by the senate to the Grand Chamber for
examination

Since the composition of the CCU has changed, the procedure for
referring a case for examination from a senate to the Grand Chamber
has been introduced (Article 68 of the Law on the CCU). This procedure
was established in order to enable the harmonisation of legal positions
between the senates and the Grand Chamber. Obviously, this tool will
be used by the Constitutional Court to review its own jurisprudence. It
should be emphasised that the senates have been established in order to
examine constitutional complaints.
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5.1.4. Adoption of decisions by the Constitutional Court

According to Article 88 of the act on the CCU, the Constitutional
Court makes a decision or issues an conclusion at the closed part of the
plenary session of the senate and/or Chamber by a roll-call vote of the
judges who examined the case. The decision is made by presenting a
proposed draft decision or conclusion to the judges; and such decisions
or conclusions are put to vote in the order in which they were received.
When making a decision or issuing an conclusion, the judge has no right
to abstain from voting. Decisions and conclusions of the CCU are signed
separately by the judges who voted for, and by the judges who voted
against. The decision or conclusion of the Constitutional Court is final and
may not be appealed against. Separate regulations apply to cases where
judges write dissenting opinions (Article 83 of the act on the CCU).Article
67 of the act takes a restrictive position since a decision on a constitu-
tional complaint may only be adopted by at least two thirds of votes from
the judges who examined the complaint in the senate. In other words, it
is possible that a complaint is examined by a senate of seven judges and
five must vote to adopt the decision, rather than four judges, as is custom-
ary in boards of judges (chambers, senates, etc.).

The CCU adopts decisions in the closed part of the plenary session,
which begins immediately after the open part of the plenary session has
ended. The closed part of the plenary session is where both the concept
and the final version of the decision are prepared. In other words, the
CCU takes a decision collectively. At the same time, a judge-rapporteur is
appointed in each case, charged with preparing the case materials and,
in particular, the draft CCU decision. Other judges participate in the de-
velopment of the draft decision based on the principle of equality of CCU
judges, although a judge may confine him/herself to writing a dissenting
opinion if he/she does not agree with the legal argument and/or the
operative part of the decision. Empirical experience has shown that this
technique of decision-making at the CCU directly influences the degree
of its validity, and, consequently, legitimacy.
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5.2. Criteria for the admissibility of constitutional complaints.

5.2.1. Background of the admissibility of constitutional complaints.

According to Art. 151? of Constitution of Ukraine the CCU decides on
the constitutionality of a law upon constitutional complaint of a person
alleging that the law applied to render a final court decision in his or her
case contradicts the Constitution of Ukraine. From the point of view of
Olexander Vodyannikov, the meaning of a specific “law” for the purposes
of this provision shall be determined on the basis of the meaning given
to it by the jurisprudence®?.

In the legal argumentation of decisions of the CCU, compliance with
the rules of legal syllogism is essential, taking into account the nature
of constitutional justice, which possesses triple characteristics: 1) to de-
termine the factual composition of the case, taking into account the re-
quirement to establish the constitutionality of the procedure to adopt a
legal act; 2) to define how essential and significant for the national legal
system the violation of subjective public law is; 3) subsidiarity of the con-
stitutional complaint in the system of legal protection.

To answer these questions, one has to decide how constitutional
rights and freedoms are and what system of values they are based on.

Since today there exists a generally accepted synthetic combination
of a priori and supra-positive recognition of human rights, this problem
moves to the plane of human rights interpretation®*:

“The basis of the rights is neither legal-positive, nor it follows from
the law: it is supra-positive. In order to find out the nature of this ba-
sis, it needs its interpretation from the respective point of view, anthro-
pological, teleological, philosophical, historical and natural-legal. Both
Christian and secular law recognized these rights as merely a reasonable
right. Whatever rationale was chosen, the existence of human rights is

532 QOleksander Vodyannikov (2018) A Gap of the Law as a Subject Matter a Constitutional
Complaint. 12 Law Of Ukraine 136.
535 |sensee |., Kirchhof (eds.) (1994). The State Law of Germany. In 2 Vol.Vol. 2. pp. 167.
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based on supra-state conquests. Such added quality of human rights per-
meates the history of our fundamental rights”.

The Constitution of Ukraine sets a number of parameters in this do-
main:

1) ensuring and guaranteeing human rights and freedoms is the
main duty of the state (Art.3(3)), the Constitution has the highest legal
force (Art. 8(1));

2) human rights and freedoms are inalienable and inviolable; they
are not exhaustive (the second sentence of Art. 21 and Art. 22 (1));

3) while adopting new laws or introducing amendments to the exist-
ing laws, it is not allowed to narrow the scope and content of the existing
rights and freedoms in combination and with the right of everyone to the
free development of their personality (Article 3, Article 3, and Article 23);
this is not a permitted encroachment on the very essence of the right>**.

According to Article 77 of the Law on the Constitutional Court of
Ukraine, a constitutional complaint shall be deemed admissible subject
according to its compliance with or observance of formalities (Articles 55,
56 of this Law) and where:

1) all domestic legal remedies have been exhausted (subject to the
availability of a legally valid judicial judgment delivered on appeal, or,
where the law provides for cassation appeal, - of a judicial judgment
delivered on cassation);

2) not more than three months have passed from the effective date
of a final judicial judgment that complies with the law of Ukraine (specific
provisions thereof).

Such requirements are crucial for understanding of the semantic con-
tent of the eligibility criteria for a constitutional complaint, in particular
from the point of view: 1) the structure of human rights as a fundamental
(negative or positive); 2) the duty of protection, which implies specific
negative and positive obligations of the state; 3) the social context and
the structure of the validity of subjective law as a fundamental; 4) the

3+ Decision of the CCU Ne 5-p/2018 on 22 May 2018 URL: http://www.ccu.gov.
ua/dokument/5-r2018

CHAPTER V. Doctrinal Issues of Introduction of the Constitutional
Complaint in Ukraine

359

connection of subjective public law with the constitutional principles and
the organization of the state.

The CCU’s decisions need careful argumentation. The general cri-
terion for their justification is the common values and principles of law.
There exist two main levels of reaching a public consensus on the con-
tent of constitutional values and principles that serve as essential core
of judicial review.

Verification of certain theoretical positions is achieved through rea-
sonableness and practical utility in terms of efficient and effective im-
plementation of human rights. Scientific postulates thus achieve their
functional purpose if with their help there can be accomplished a certain
clear algorithm of action. It is for these reasons that the requirement of
a proper legal procedure is often not decisive in determining whether
there has been arbitrary interference of the state in the sphere of pri-
vate autonomy of the individual. A substantial criterion is the principle
of proportionality, which is an crucial for the permissible limitations of
human rights®*. As the legal principles of human rights determine the
very essence of the right (Wesensgehalt) of the state’s obligation to pro-
tect, which often deals with the resolution of conflicts between human
rights and other principles of law, particularly affecting the activities of
the constitutional court>*®. Since laws are subject to verification in the
aspect of observance of the constitutional procedure for their develop-
ment, adoption and disclosure, the study of factual circumstances is a
prerequisite for this.

To understand the fundamental nature of the law that the complain-
ant seeks to protect before the Court, the vertical and horizontal structure
of law is important:

1) The vertical structure of human rights characterizes the relation-
ship between the state and the individual, by virtue of which the state
has the duty to protect the person from violations by other authorities or

535 Decision of CCU N2 5-p/2018 on 22 May 2018 URL: http://www.ccu.gov.ua/
dokument/5-r2018

5% |othar Michael, Martin Morlok. (2017) Grundrechte. 6. Auflage. Baden Baden: Nomos
Verlagsgesselschaft, 45.
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third parties, as well as to provide access to certain material and spiritual
goods. In this system of coordinates, the carrier of rights — the individu-
al - independently either decides on the exercise of his right or appeals
to the authority to restore the violated right and bring the perpetrators
to justice. The state has negative and positive obligations in this sphere,
and a certain requirement of the individual should be considered lawful
in order to conduct a fair investigation. Negative responsibilities include
non-interference in the process of exercising a sovereign choice of the
individual, as well as the establishment of such rules and procedures
that were excessively oppressive for the exercise of a particular right.
The positive obligations of the state are to establish the circumstances
of violation of the right and to ensure certain measures to enable ac-
cess to the benefits. On this basis, the public authorities may take certain
measures that express its legitimacy to interfere with the exercise of the
right, without infringing upon their substantive content, while observing
the requirements of proportionality. On this basis, the public authorities
may take certain measures that express its legitimacy to interfere in the
exercise of the right, without infringing upon very essence of the right,
while observing the requirements of proportionality.

2) The horizontal structure of human rights determines the under-
standing of the constitution as a legal order, which establishes guarantees
of relations between private persons on the principles of equivalence and
equality. In this case, the individual’s claim lies in the need for the State to
perform a duty of protection in the event of an infringement of the rights
of third parties by investigating such circumstances. Horizontal structure
of human rights also determines the interference of the state, which ac-
quires a specific character.As Rifner emphasizes, fundamental rights cre-
ate the fundamental foundations for the entire legal order, which guar-
antees them the necessary status, if they are observed in all branches of
law, including private legal rules. As a result, fundamental rights in all
spheres bind the legislator, including publication of private legal orders.
He is obliged to formulate them in such a way that the constitutionally
protected rights do not lose their significance. In the opposite case, the
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legal order will come to a state of infinite contradictions®®’. The concept
of the horizontal effect of rights, in addition to labor, family law, is now
also beginning to be applied in ensuring human rights in relations with
transnational corporations, in protecting consumers’ rights, etc.>*®

It is the failure position that to approach the rejection of the investi-
gation of the CCU factual circumstances. Otherwise the Court should es-
tablish them, since it is difficult to establish the legitimacy of interference
into private autonomy in the consideration of complaints about liberal
rights and the functions of social statehood through the guarantees of
the dignity of the individual to develop freely as an individual - in terms
of social rights protection. The main thing in this context is that the con-
stitutional jurisdiction here does not affect the subject of the jurisdiction
of the general courts. The criterion for delimitation is the importance of
the case for the national legal system and the need to overcome a par-
ticular institutional problem in the implementation of subjective public
law as fundamental.

5.2.2. Empirical experience of the Constitutional Court of Ukraine
on consideration of constitutional complaints and systematics of
constitutional values.

Today, in jurisprudence of the CCU the following criteria for the inad-
missibility of constitutional complaints have developed.

Firstly,the citation of the prescriptions of the Constitution of Ukraine,
the legal positions of the CCU and the decisions of the European Court of
Human Rights, the provisions of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of 1950, without indicating the

537 |sensee |., Kirchhof (eds.) (1994). The State Law of Germany. In 2 Vol.Vol. 2. pp. 231.

538 Lottie Lane, The Horizontal Effect of International human rights law in practice: A Com-
parative Analysis of the General Comments and Jurisprudence of Selected United Nations
Human Rights Treaty Monitoring Bodies, European Journal of Comparative Law and Govern-
ance,2018,5,1,p.5-88; Guenther Teubner, Horizontal Effect of Constitutional Rights: A Legal
Case on the Digital Constitution, The Italian Law Journal, 2017,Vol. 03- No. 01, p. 193-205.
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inconsistency of the Constitution of Ukraine, is not a reason for unconsti-
tutionality in the understanding of Article 55(2)6 The Law on CCU**°. The
CCU requires a certain quality of argumentation and justification and pre-
vention of arbitrary (in the terminology of the CCU - “own”) interpretation
of the provisions of the Constitution®*.

Secondly, there are acting criteria under which the CCU is guided by
the doctrines of refusing to fill legislative gaps or omissions**! and con-
flicts (collisions) in the legislation®*2. The Constitutional Court of Ukraine
formulated the doctrine of refusing to fill the legislative gaps in the fol-
lowing way:

“The filling of gaps in the laws, some of which the Constitutional Court of
Ukraine declared unconstitutional, does not belong to its powers.According
to Article 6 of the Constitution of Ukraine, state power is exercised in
Ukraine on the basis of its division into legislative, executive and judicial.
Proceeding with this and in accordance with part two of Article 19 of the
Constitution of Ukraine, the resolution of these issues is the prerogative of
the legislative body - the Verkhovna Rada of Ukraine™*.

This position has been restored in some decisions, which rejected
the consideration of a constitutional submission regarding the obser-
vance of the constitutionality of the procedure for the appointment of an
ombudsman, although the CCU also cites a number of other arguments
to compensate for the lack of its own jurisdiction in dealing with such
cases. In this case, the court refused to resolve the conflict between the
provisions of Art. 208(7) of the Rules of the Verkhovna Rada and Art. 5(2)
and Art. 6(3) of the Law on the Commissioner of the Verkhovna Rada of
Ukraine on human rights, between whom there appeared a conflict re-
garding the settlement of the voting procedure and the procedure of the

539 Ruling of CCU N¢ 23-1(11)/2018 on 5 April 2018.
40 Ruling of CCU N 21-y(1)/2018 on 13 June 2018.
5% Ruling of CCU N2 41-y/1998 on 10 July 1998.
42 Ruling of CCU N2 53-y on 21 October 1997.

45 Decision of CCU N2 3-pn on 25 March 1998.
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ombudsman appointment and dismissal, since this issue “is the subject of
regulatory regulation in the law”. The Court therefore concluded:

“Determination of the way of voting for people’s deputies of Ukraine
for appointment and dismissal of the Commissioner of the Verkhovna
Rada of Ukraine on human rights, elimination of conflicts and filling gaps
in the laws on this issue is carried out by the Verkhovna Rada of Ukraine
in the legislative order on the basis, within the limits of authority and in
a way, stipulated by the Constitution and laws of Ukraine”*4,

However, in my opinion, this position of the CCU is inconsistent with
a number of provisions of the Constitution of Ukraine, since it restricts
the right to judicial protection (Article 55) and the jurisdiction of the
courts extends to any legal dispute (Article 124). It also violates the con-
stitutional guarantee to everybody’s awareness of their rights and duties
under which legal acts, determining their contents, should be disclosed to
the public in the manner prescribed by law (Article 57).

At the same time, such an approach contradicts the principles of fore-
seeability of the law and legal certainty, which are indispensable compo-
nents of the rule of law doctrine, similarly to the materials of the General
Report of the XIV European Conference of Constitutional Courts®. Also,
Alexander Vodyannikov emphasizes that “undoubtedly, the bodies of con-
stitutional jurisdiction have the authority to exercise constitutional con-
trol and recognize legislative gaps as unconstitutional™*. Such a state
attacks human rights, since under the conditions of legal uncertainty it
is difficult to protect them, conflicts in the current legislation give rise to
arbitrary and willful application of its provisions by public administration
and courts. Whereas the model of a normative constitutional complaint
has been introduced in Ukraine, the main burden of settling collisions
lies with the Supreme Court, which, in the course cassation complaints

54 Decision of Grand Chamber of CCU N2 50-y/2018 on 29 August 2018.

% Birmontiene T., Yarasiunas E., Sprugonys E. (2008) General Report XIV Congress of Con-
ference of European Constitutional Courts on Problems of Legislative Omission in Constitu-
tional Jurisprudence. Herald of Conference of Constitutional Review Bodies of Young Democratic
Countries. Vol. 2(40)-3(41) 70-245.

5% Qleksander Vodyannikov (2018) A Gap of the Law as a Subject Matter a Constitutional
Complaint. 12 Law Of Ukraine 129.
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consideration, has to solve the problems of institutional order in the na-
tional legal system, including the resolution of conflicts in the ordinary
legislation. This fact is also observable in the light of the occurrence of
human rights violation and the court is obliged to recognize the violation
of the law and take effective measures to restore it, rather than expect a
possible political decision of the Verkhovna Rada that in the future will
decide on the existence of a gap in the current legislation. In the light of
such circumstances the refusal to resolve conflicts in the ordinary legis-
lation is nothing but refusal of justice.

Given these circumstances, the Constitutional Court may not always
resolve the issue of gaps or collisions in the ordinary legislation. Such
function of overcoming the gaps or collisions in the ordinary legislation
by the Constitutional Court is an apt subject to comply with such require-
ments, which constitute certain positive obligations of the Court in en-
suring efficient and effective protection and restoration of constitutional
rights and freedoms, namely:

a) the person has exhausted all other legal remedies or the review
system of court decisions proves their inefficiency, as a result of which
the gap or conflict in the legislation is not overcome, resulting in irrevers-
ible consequences in the substantive content of subjective public right;

b) the issue has a constitutional character and is important for the
national legal system, posing a certain institutional problem;

c) overcoming the gaps or collisions in the ordinary legislation oc-
curs due to the application of the fundamental principles of law or the
horizontal effect of the constitution, according to which the fundamental
principles of law permeate the national legal system and should ensure
the equality of the parties, the equivalence and maintenance of trust be-
tween the parties to the contract and provide access to a fair trial based
on the principles of trust, consideration of all essential circumstances of
the case, observance of the right of the parties to the case to be heard,
reasonableness of the decisions and the right to appeal them.

The same arguments can also be applicable to the problem of over-
coming conflicts in the legislation, as their existence actually means nar-
rowing the relativity of the very essence of the human rights and funda-
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mental freedoms (Article 22 of the Constitution of Ukraine). It does not
meet the requirements of clarity and unambiguous content of normative
legal acts as a prerequisite for their appropriate promulgation in order to
enter into force (Article 57 of the Constitution of Ukraine).

In its case law of recognizing complaints as ill-founded, the Consti-
tutional Court thus stated the criteria for their inadmissibility:

1) if the Court concludes that the complainant did not substantiate
his allegations of inconsistency with the Constitution of the contested
law (ruling no. 19-y(1)/2018 on June 13, 2018, Chebanenko Case);

2) the author did not substantiate his claims regarding the unconsti-
tutionality of the provisions of the law, limiting himself to citing the provi-
sions of the Constitution of Ukraine and interpreting them, citing separate
provisions of laws, and also referring to the decisions of the Constitutional
Court and the ECtHR with the reproduction of their fragments (ruling no.
21-y(1)/2018 on June 13,2018, IP Securities Ltd. Company Case);

3) the complainant did not specify the relationship between the pro-
vision of the contested law and the article of the Constitution of Ukraine
(ruling no. 10-y(I1)/2018 on 4 June, 2018, Sniezhko Case);

4) ensuring the uniform application of the rules of law by courts of
different specializations is one of the tasks of the Supreme Court, not the
task of the Constitutional Court (ruling no. 70-y(11)/2019 Big 20.11.2019,
SC «Pireus Bank MCB» Case).

There are certain standards that complainants must follow.

Firstly, the standard of fidelity to the constitution. In particular, a
component of the legal argument is to state whether in the provisions
of the contested law were properly specified or detailed in the light of
constitutional values and principles.

Secondly, such review of laws should be done through the criteri-
on of the very essence of the right and the principle of proportionality.
Therefore, the complaint should include arguments about a substantial
violation of constitutional right's and/or what constitutes a breach of
the duty to protect the state. This criterion is also applicable to cases
where human rights violations because of ambiguous jurisprudence are
insignificant.
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Thirdly, from the point of view of understanding balance of the
public and private interests, arguments should be made as to the law-
fulness of interference with the exercise of a fundamental right, which
results in a check on the existence of an arbitrary restriction on the
exercise of the right by imposing excessive and burdensome restrictions
on the right’s.

In this context, one should speak about a certain hierarchy of values,
since universality values are provided through certain instruments, for
example, separation of powers or sovereignty. Constitutional values of
the first order (values-universal) determine the type of legal conscious-
ness, are inherent in any country, following the traditions of constitution-
alism, and have the character of legal universalities that have suprana-
tional nature. These principles are valid regardless of their attachment to
positive law, and in the case of their constitutional consolidation, their
content is filled through an interpretation in the doctrine and constitu-
tional jurisprudence. The fundamental constitutional principles that have
become universal are: 1) human dignity; 2) freedom; 3) equality; 4) jus-
tice; 5) the rule of law.

Constitutional values of an institutional nature define the principles
of constitutional order and serve as a means of securing universal val-
ues*¥. These include the principles of the public authority organization,
the legitimacy of which lies in the art of securing public interest and
observance of legitimate grounds for interference with the private auton-
omy of the individual.

In the light of these standards, it should be emphasized that when
considering constitutional complaints, one should bear in mind the un-
derstanding of the concept of their being “ manifestly ill-founded “ (Art.
77(2) of the Law on the CCU). In fact, the criterion of being recognised
as manifestly ill-founded is the requirements formulated by the Court,
according to which “the citation of certain provisions of the Code, the
norms of the Constitution of Ukraine, legal positions of the Constitution-

47 Savchyn Mykhaylo (2009) Constitutionalism and Constitution Nature. Uzhhorod: Lira,
185 ff.
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al Court of Ukraine... without indicating the arguments regarding the
non-compliance of the Constitution of Ukraine, which are the subject of
the dispute, can not be considered the justification of their unconstitu-
tionality”*. This is precisely a sign of the apparent unwarranted nature
of the constitutional complaint, since the complainant must bring certain
considerations of unconstitutionality of the provisions of the law in need
of its review, as well as to bring logical links with reference to some
constitutional principles that would serve as a criterion for verifying the
constitutionality of the law provisions.

At present, the Constitutional Court is merely under way of devel-
oping its own practice, the main obstacle being to specify in detail the
criteria for the admissibility of constitutional complaints, the subject of
which is of public interest. The subject of any constitutional complaint
concerns both private and public interest as it concerns the protection of
subjective public law. The concept “public interest”, which is used in Art.
77(2) of the Law on the CCU points out exceptions to the general eligibil-
ity constitutional complaints due to the following factors:

a) the subject of a constitutional complaint concerns the institution-
al problems that exist in national law, requiring a solution because it cre-
ates further unresolved typical violations of human rights and freedoms,
guaranteed by constitutional means;

b) the violation of a certain fundamental right guaranteed by consti-
tutional means causes grave and inevitable consequences for its carrier
(even if they do not constitute a particular institutional problem for the
national legal order) due to a violation of the fundamental principles of
the due process of law, thus necessitating an urgent interference of the
CCU to consider a constitutional complaint;

c) there is a need to unify or alter the established practice of the CCU,
since the constitutional complaint reveals that the current practice of
applying the provisions of the Constitution results in excessive and dis-
proportionate restriction of the right that is the subject of consideration
of the constitutional complaint.

48 Ruling of GC of the CCU N2 31-y on 05 August 2018.
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The influence of practice considering constitutional complaints of
has a dual nature:

1) international aspect - to ensure minimum standards of human
rights protection according to the principles of friendly attitude to in-
ternational law and provide constitutional conformal interpretation of
international agreements;

2) national - the establishment of qualitatively new parameters of
the human rights understanding, based on value principles and under-
standing of the mission of courts in the consideration of ‘complex cases”,
usually related to human rights.

Thirdly, the CCU recognizes the background for refusal to consider
a constitutional complaint, if its subject is other legal acts (as well as
actions or inactions), not the law. For example, the CCU does this in the
case when the complainant asks for the unconstitutional provision by the
Cabinet of Ministers of Ukraine®*.

In the opinion of Berchenko and Tkachenko, the refusal to open pro-
ceedings, attended by the presence of arguments, albeit one that does
not agree with the CCU, raises doubts from the point of view of the refer-
ence to the “manifestly ill-founded” complaint®°.

Here it is also possible to indicate other deficiencies of the CCU po-
sition. Firstly, the CCU interpretation of “the law” is wrong, because in
European legal tradition the term “law” refers primarily to national legis-
lation and common law**'. However, in Ukrainian legal tradition the term
“legislation” also includes jurisprudence of the CCU and Supreme Court.

Secondly, according to Art. 89(4) of the Law on the CCU where the
Court, when considering the case upon a constitutional complaint, found
the law of Ukraine (provisions thereof) being in conformity with the Con-
stitution of Ukraine, but however discovering that a court had applied the

4 Rulings of the CCU N2 137-2(11)/2018 on 24 April 2018 and N2 45-y(I)/2018 on 10
October 2018.

350 Hryhorii Berchenko, Yevhenii Tkachenko (2018) The Right to Submit an Individual
Constitutional Complaint in Ukraine: Theoretical and Practical Aspects 12 Law of Ukraine
106

351 Venice Commission. Report CDL-AD(2011)003rev on the Rule of Law. Strasburg, 4 April
2011.10
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law of Ukraine (provisions thereof) by interpreting it in @ manner that is
not compliant with the Constitution of Ukraine, the Court shall indicate
that fact in the operative part of its decision. Therefore, if acts of public
administration or in the final court judgment give an interpretation of
human rights, which is not compliant with the constitutional principles
and values, this should be subject to judicial review by the CCU.

5.3. Perspectives of the trial of constitutional complaints in Ukraine.
The role of first decisions.

The practice of considering constitutional complaints is a valid proof
of quite a unique manifestation of its Ukrainian version. The practice of
borrowing a legal construct in order to exercise legal protection means,
typical of the European Court of Human Rights justice, is unusual within
the national legal system. It is also difficult to challenge the legal acts of
the public authorities, since this is only possible within the framework of
the procedure for determining the constitutionality of the application of
the law in the light of constitutional principles, as indicated in Article 92,
Section 3 of the Act on Constitutional Court. In comparison with foreign
analogues, Ukraine is characterised by a truncated normative (statutory)
model of a constitutional complaint. Presently, a plethora of decisions on
constitutional complaints is aimed at eliminating discrimination by guar-
anteeing human rights in the criminal process. In particular, one of the
decisions concerns access to justice, based on the possibility of requiring
executive services to enforce court decisions. Another solution is problem-
atic, since corporate rights thereby are interpreted fairly extravagantly.

5.3.1. Senates Decision.
In the case of the constitutional complaint of Anatoly Skrypka and

Oleksiy Bobyr (decision No. 1-p (11)/2019), the provisions of Article 59,
Section 3 of the Act on Calculation of the Invalidity Pension have pre-
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sented the subject-matter for consideration, since they are not applicable
to servicemen among military reservists, called for the military operation
on the elimination of the Chernobyl disaster consequences. Consequently,
they receive a pension “three times lower than conscripts”, it discriminat-
ingly violating their constitutional rights.

Referring to its previous practice, the Constitutional Court (in par-
ticular, decision No. 12-p/2018) brought arguments about special respon-
sibilities of the state to military and servicemen, protecting Ukraine. The
obligation of citizens of Ukraine needs to be respected, in accordance
with Article 17 of the Constitution of Ukraine, and the status of service-
men of any categories is conditioned by the military service, which grants
them special status. Therefore, increased social protection of these cat-
egories of persons obliges the state to determine the amount of their
social maintenance, which will guarantee them decent living conditions,
as well as full compensation of the damage suffered.

The state may establish certain differences regarding the level of
social protection of categories of military men along with those affected
by the accident at the Chernobyl Nuclear Power Plant. However, the dif-
ferences, clearly defined by the respective should not do the following:
allow any unjustified exceptions to the constitutional principle of equal-
ity, contain signs of discrimination in the implementation of the right to
social protection by the defined persons, and violate the essence of the
right to social protection. Thus, the legal reasoning of the mechanism of
calculating social benefits should be based on the criteria of proportion-
ality and justice.

In the case of the appeal of Metro Cash & Carry Ukraine Ltd, the
First Board of the First Senate of the Constitutional Court of Ukraine, by
an interim ruling of December 4, 2018, opened the constitutional pro-
ceeding on the constitutionality of the provisions of the 24th, 25th, 26th
section of Act No. 89 on Amendments to the Tax Code of Ukraine on
Improving the Investment Climate in Ukraine. The problem lay in the
discriminatory taxation approach for part of the Ltd Company property,
located in the temporarily occupied territory of Luhansk region. The Tax
Office never decided on the compensation of the amount of over-paid
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land tax, thus leading to a discriminatory attitude towards the complain-
ant. In this case, the decision No. 3-p (1)/2019 of June 5, 2019, the CCU
has emphasized:

<...>legal certainty enables participants in public relations to predict
the consequences of their actions and be confident in their legitimate
expectations, in particular in their timely enforcement in accordance with
the existing legislation.

Legal certainty is conditioned by the fulfilment of legitimate expectations,
that being the achievement of the desired result by committing lawful
actions in view of the foreseeable probable consequences.

Implementation of legitimate expectations is impossible, particularly in
cases when a person cannot achieve the predicted result within the period,
which is either reasonable or justified due to changes in legal regulation.

Further on, the Court analysed permissible limits of the state inter-
ference in the exercise of property rights, specifically in the form of the
establishment of certain taxes or compulsory payments abiding by pro-
portionality and the very essence of property rights:

Property right is not absolute, that is, it may be limited. However, inter-
ference with this right can be exercised only by observing the principle of
legal certainty and the principle of proportionality, requiring a reasona-
ble correlation between the interests of the individual and society. When
property right is restricted in the public interest, the proportionate meas-
ures are those less burdensome for the rights and freedoms of individuals
among all available measures.

Nonsystematic changes in tax legislation as if to achieve a high pur-
pose have led to violation of the legal certainty principles, resulting in
the inconsistency of actions of the legislator as well as the imbalance
between public and private interests. In its turn, the selected means (in-
troduction of such changes) contradict the principle of proportionality.
Proceeding from this, the Constitutional Court recognized the provisions
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of the first sentence of paragraph 26 of Section | of Act No. 1989 as con-
tradicting the principle of the rule of law.

The Court also emphasized that this practice negatively affects the
economic freedom and development of entrepreneurship in Ukraine, as
well as the investment climate in the state. Although the constitutional
and legal content of the concept of economic freedom does not entail ob-
taining attainable results from economic activities. Moreover, it embrac-
es protection against the risks associated with arbitrary, unpredictable
and unreasonable decisions and actions of public authorities, particularly
those regarding tax regulation.

The constitutional complaint by Vira Khlipalska claimed that the
provisions of the Article 26, Section 2 of Act No. 1404-VIIl on enforcement
actions have created “unequal conditions for taking an enforcement ac-
tion, being simultaneously favourable for state bodies (without advance
payment) and burdensome for ordinary citizens (with the exception of
certain subsidised categories of persons)”.

The CCU, acting within its jurisprudence, has pointed out that ‘execu-
tion of a court order is an integral part of every person’s right to judicial pro-
tection”, “failure to observe a court order threatens the very essence of the
right to a fair trial by a court”, and that “mandatory execution of court orders
is a component of the right to a fair judicial protection , emphasizing that:

<...>the state’s ensuring of a court order execution as an indispensable part
of the right to judicial protection is laid down at the constitutional level.

<...>the mandatory execution of a court order is a prerequisite for the
implementation of the constitutional right of everyone to judicial protection.
Thus, the state cannot refrain from fulfilling its positive obligation to
ensure the enforcement of a court order for the purpose of real protection
and restoration of the rights and freedoms guaranteed by the court, legal
interests of physical and legal entities, society, and the state.

<...>the state, by creating appropriate national legal and organizational
mechanisms to implement the right to execute a court order, should not
merely introduce effective systems for the court order execution, but
also ensure the functioning of these systems, guaranteeing that they are
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accessible to every person in whose favour the court order is sought, in case
of a failure to execute a tangible court order by a state body.

Based on its legal position, the Constitutional Court recognized as un-
constitutional the provision of the Law on the executive service, accord-
ing to which the payer was to make an advance payment in the amount
of two minimum wages®>?, unless the payer is exempted from paying this
contribution in cases specified by the Enforcement Proceedings Act. Since
Khlipalska was in a difficult financial situation, and the Law did not foresee
either a mechanism of instalment payments, nor a transfer of the court
order execution on a debtor, such a state of affairs had the consequence of
denying the idea of judicial protection, transforming it into illusion. There-
fore, the legal community, especially lawyers specializing in the execution
of court orders, approved of the adoption of the given order.

Fairly unusual a court order, causing a significant repercussion in
the legal community, was the decision of the Constitutional Court under
the constitutional complaint of JSC “Zaporozhsky Ferroalloy Plant”, which
is a leader in the relevant home market segment. The case concerned
the ability of the National Anti-Corruption Bureau of Ukraine acting as
a pre-trial investigation agency to appeal to the court with the require-
ments to recognise all the agreements as invalid until completion of the
pre-trial investigation by the time the court claims the guilty in commit-
ting the crime (decision No. 4-p (I1)/2019). For no obvious reasons, the
CCU adopted an approach, lying in the fact that only the public prose-
cution office could apply to the court for such matters. Although, in the
course of pre-trial investigation there might arise grounds for an urgent
court appeal for such reasons as: property integrity preservation and pre-
vention of violations of the rights of other JSC members.

The Constitution of Ukraine specifying the powers of the state body
authority, its number of members, the constitution peculiarities, the

552 At the time making of the decision, the size of this mandatory payment amounted to
UAH 8,346, which at the official rate on May 15,2019 amounted to 284.46 euros.
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subjects of appointment / election and dismissal of its members and / or
the head, etc., prevents from altering the principles of the activity of such a
state body otherwise than by amending the Fundamental Law of Ukraine.

Although NABU is not directly mentioned in the Constitution and
can be referred to pre-trial investigation bodies, for some reason in the
case under consideration the Court has observed delegation of powers,
since the public prosecution office is not entitled to transfer its powers to
other authorities. The court seemed to be proceeding from the fact that in
specifying the provisions of the Constitution there can be no distortion of
its provisions. In this regard, the CCU in the decision noted that:

The Fundamental Law of Ukraine does not endow the Verkhovna Rada
of Ukraine, the sole body of legislative power in Ukraine, with the right to
delegate the constitutional powers of the public prosecution office, being
a constitutionally recognised state body, to other bodies beyond the limits
established by constitutional norms.

Although in fact the public prosecution office has a subsidiary power
to represent the interests of the state “in exceptional cases”, according to
Article 131 of the Constitution of Ukraine, such a formulation of its rep-
resentative powers means that, under normal circumstances, such powers
must be exercised by a competent authority. Only in cases of the compe-
tent authority’s failure to appropriately or completely exercise powers to
take the action to the court in matters pertaining to its subject-matter, the
public prosecution office should act within the powers to represent the
interests of the state in the court, specifically by appealing to the court.

Such an ambiguous court order, whose fragments make the Con-
stitution sound as some kind of instruction, e.g. coffee or lecho (similar
as Irish stew recipe)**3, has evoked hot debates. In particular, its indis-
pensable part presents four separate views of the seven Second Senate

555 |t is vegetable ragout, the basis of which is Bulgarian pepper, tomatoes and onions with
the addition of some other ingredients (sausages, eggs, sour cream to taste). Agrees with
Hungarian cuisine, popular in Transcarpathia, where the author of these lines of papers.
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judges, having passed it. The Judge Oleg Pervomaisky emphasized that
there was no overlapping of the NABU and the public prosecution office
functions, given the possibility of such an appeal by the public prose-
cution office to the court in exceptional cases (paragraph 2.6). The only
judge-speaker Alexander Tupitsky adjusts to a consensual view that in
the given case the CCU did not consider the issue of the constitutional
rights and freedoms protection, as if the NABU appeal to the court with
the issue on the validity of the agreements concluded by the JSC presents
an excessive state interference with the freedom of economic activity
(clauses 4.2-4.3) hereby legally represented by the NABU. Despite consid-
ering this issue from the point of view of the JSC individual sharehold-
ers, such a position is negligent. The Judge Viktor Gorovenko emphasizes
the specialization of prosecutors in criminal investigations as well as the
complexity of their proper argumentation of own legal position in civil
and commercial courts regarding the validity of commercial transactions,
therefore recognising these functions of the public prosecution office as
subsidiary. From the point of view of human rights and the legitimate aim
of the NABU activities on combating corruption, the priority hereby lies
in termination of commercial agreements with a corruption element. The
Judge Vasyl Lemak substantiates the idea that, given their nature, legal
entities possess fundamental rights, and the fact of judicial verification of
a legal entity commercial transaction validity does not provide evidence
of interference with its fundamental right.

5.3.2. Decisions of the Grand Chamber.

The Grand Chamber of the Constitutional Court tends to overlook
putting forward any arguments regarding the basis of constitutional com-
plaints, accepted by the Chamber from the Senate. From the point of view
of conforming to the standards of legal reasoning of court orders, this
seems at least quite strange. It could be comparable to its overall neglect
of and consideration of the case with available dispute about jurisdiction
or even the jurisdiction of the dispute. In view of the doctrine of self-re-
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straint of the constitutional justice the GC yet has to consider such an
issue in its decisions, otherwise the decisions of the GC will contradict the
standards of legal certainty and prohibition of arbitrariness, both being
components of the rule of law.

Apparently, in the case of Victor Glushchenko the subject-matter of
a constitutional complaint had a substantial social significance, as it con-
cerned the use of a preventive measure in the form of detention. After all,
keeping a person in custody without a conviction is a direct attack on the
fundamental constitutional value, i.e. freedom. The subject of the appeal
presented the rules of Article 392, Section 2 of the Criminal Procedural
Code of Ukraine, which does allow a separate appeal against the interim
ruling to extend the detention period, passed before the final court order
during the court proceedings in the court of the first instance.

The Court referred to a number of its previous rulings, having set forth
arguments regarding the preservation of the very essence of the law, the
possibility to restrict relative rights on the proportionality basis, as well as
the requirements of judicial verification of legal reasoning for their restric-
tion, with due observance of the appropriate guarantees of the due legal
process. In particular, the CCU formulated a requirement to review an ap-
peal, taking into account the overall nature of the right to appeal:

<...>the provision of the right to appeal the case provided in clause 8 of
part two of Article 129 of the Constitution of Ukraine should be understood
as the guaranteed right of a person to have their case reviewed in general
by the court of appeal, with a respective obligation of this court to review
the case in a comprehensive manner, to provide complete, objective and
direct examination of the evidence, taking into account the arguments
and requirements of the appeal, and verify the legality and validity of the
first instance court order. Ensuring the right to appeal the case, as one of
the legal proceedings constitutional principles, is aimed at guaranteeing
effective judicial protection of human and civil rights and freedoms,
while observing constitutional requirements regarding reasonable time
framework for reviewing a case, independence of a judge, obligation of a
court order, etc.
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The review of court decisions as it is can be regarded as a counter-
balance in crime investigation, since it tackles preventive measures in the
form of detention against suspects. Apparently, when balancing the val-
ues of freedom and the need to protect and restore the rights of victims,
the Constitutional Court considered the factor of a legal margin of error
of the first instance court as well as the value of the individual’s freedom.
From the viewpoint of the pre-trial investigation, the CCU will focus on
the best preparation of a pre-trial investigation evidence base in criminal
proceedings to provide the public prosecution office with appropriate and
adequate evidence in the proceedings.

Since detention is the most stringent preventive measure, it oblig-
es courts to consider other, more acceptable alternatives, taking into ac-
count the need to secure evidence in the case. Also, decision No. 4-p /
2019 cites the need to settle the appeal procedure in a brief period of
time, as it concerns the reasonableness of the proceedings timing as well
as justification for holding a person in custody until convicted.

The case of detention of persons, suspected of terrorism also trig-
gered significant public response. | contemplated this issue at some
point>*, therefore | can state that rather a vexing theme of the fight
against terrorism needs a balanced solution, since it tackles not only
freedom versus national security balancing, yet a balance between the
freedom of suspects and the lives of those, subject to a terrorist attack.
Such double balancing requires sophisticated techniques to justify a
court decision, for this reason it is no easy thing to dwell upon a ten-page
decision No. 7-p/2019 of the CCU.

The complainants, Maryna Kovtun, Nadiia Savchenko, Ihor Kostoglo-
dov and Valery Chornobuk, stated in their constitutional complaint that
the provisions of Article 176, Section 5 of the CPC indeed established the
presumption that existence of suspicion of committing individual crimes
stipulates absolute necessity of selecting a preventive measure in the
form of detention without the right to choose another preventive meas-

5% CaBuMH M. (2017) 3abe3neyeHHs KOHCTUTYLLIMHOMO NOPSAKY Ta CTaH BiKHU 2(3) YkpaiH-
cbkuli yaconuc koHcmumyuiliHo2o npasa 46, 48-50.
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ure. From the perspective of the subjects of the right to constitutional
complaints, this approach is discriminatory, since it puts the persons de-
tained in unequal conditions compared to those who are suspected of or
charged with committing other crimes of a similar degree of criminal act.

The CCU claimed that “detention is the most stringent preventive
measure among all preventive measures” foreseen by the CCP, listing a
traditional range of circumstances to take into account when determin-
ing a type of precautionary measure, without differentiating persons en-
gaged in subversion, i.e. crimes against national security. Further on, the
CCU, through the provisions of the CPC, sought to balance the constitu-
tional values of the suspect’s individual freedom versus national security
without focusing on an important methodological detail, being the need
to guarantee a balance between the suspect under the precautionary
measure and potential victims of subversion, particularly terrorism.

Abovementioned considered and given that the Crimea has been
annexed from Ukraine, some of its territories along with Donetsk and
Luhansk regions being under the actual control of the Russian Federation
and illegal armed groups, this legal argument seems too superficial and
insufficient. Moreover, the interpretation of the constitutional guarantee
of individual freedom, as defined in Article 29 of the Constitution, cannot
be exercised through the provisions of the ordinary law, since the very
provisions of the CPC serve only as a subject of verification of a consti-
tutional complaint, not a criterion for their verification in terms of the
supremacy of the Constitution of Ukraine.

Conclusions

The fundamental rights find their expression in the legislation by
defining the degree of state interference in private autonomy. A number
of factors determine the legislative function in the state as the following:
the concept and functions of the law, the scope of legislative competence
of the parliament, the distribution of legislative competences between
the parliament and other state bodies, as well as the requirements of
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the legislative procedure. Under such standards, the development of con-
sideration of constitutional complaints by the Constitutional Court lies
in the plane of ensuring a state’s restrained intervention in the sphere
of private autonomy, provided it concerns civil and political rights. The
quintessence of this approach is the separate opinion of the judge of the
European Court on human rights ad hoc Stanislav Shevchuk in the case of
Shmushkovich v. Ukraine®>*.

However, this approach is not suitable for social rights - here the CCU
needs to study the following parameters of the quality of the law: 1) the
intensity (density) of legal regulation; 2) accessibility and legal certainty
of the law; 3) providing of social infrastructure (social insurance systems,
organizations and activities of social protection institutions, providing of
social benefits and benefits, and effective control over public finances).
Failure to comply with these standards indicates a legislative omission
that is nothing but an outright attack on human dignity as a fundamental
constitutional value by a legislator who does not properly enforce qual-
ity legislation. This will generate inflation of the law in the form of its
fragmentary concretization in regulatory acts of the executive and local
public administrations, and the general courts will be overwhelmed with
a series of claims related to implementation of social rights,an avalanche

555 In the context of my work in the concurring opinion of Judge ad hoc Stanislav Shevchuk
(Shmushkovych v Ukraine, App. No. 3276/1 0,Judgment on 14 November 2013) is it about that:

“..the decision to enact a special law or leave the matter for the judicial practice to
develop is within the delicate sphere of national legal policy choices.

The power of the State in such a delicate realm as fundamental freedoms is strictly limited
to what is necessary in democratic society, meaning that the State may enact strongly justified
restrictions to be invoked under clearly prescribed circumstances. But it cannot legitimately
regulate the very enjoyment of such freedoms. In my view, when confronted with the issue
of personal freedoms the State should abstain from regulating these and limit itself to
regulating such restrictions as are necessary in a democratic society. | see a genuine fallacy
in relating the violation of Article 11 of the Convention in the present case to the lack of
a legislative enactment regulating the freedom of assembly. We should bear in mind the
intricate nexus between freedom of assembly and freedom of expression, and the internal
logic of both freedoms does not require any enabling laws to be effective in a democratic
society. In this connection | fully subscribe to the opinion of the commissaire du gouvernement
in the French Conseil d’Etat case of Benjamin (1933): “la liberté est la régle, la restriction de
police lexception.”
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of which can reach the Constitutional Court of Ukraine in the form of
constitutional complaints. Therefore, the currently dominant doctrine to
refuse to overcome the circle of sins and gaps in legislation cannot with-
stand its verification at the level of achievements of the modern doctrine
of constitutionalism. Constitutional Court of Ukraine should look for in-
novative approaches to protect human rights and freedoms in the light of
constitutional values and principles.

At present there have been frequent instances of rather a peculiar
application of the constitutional complaint serving as a tool for resolving
corporate disputes that ought to be resolved via other means of legal
protection. Also, the practice of the Grand Chamber of the Constitutional
Court in its decisions to not refer to legal grounds for a constitutional
complaint consideration seems out of the way as well, given this is an
exceptional procedure. It is the Senate to deal with complaints. At least
in its decisions the Grand Chamber should at least briefly indicate the
legal reasons for such a proceeding. The approved truncated normative
(statutory) model of a constitutional complaint in an utterly restricted
manner provides constitutional review of arbitrary decisions of the public
administration bodies. Unlike other countries with a legal practice of a
constitutional complaint, in Ukraine it is necessary that all domestic legal
remedies have been to exhausted judicial means for the human rights
protection before Constitutional Court.
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BM3HAYalTbCA OCHOBHI TEHAEHLii PO3BUTKY KOHCTUTYLIMHOI OCTULIT i3 iH-
CTUTYTaMM BNAAM Ta iHCTUTYTaMMU FPOMALSHCbKOrO CYCMiNbCTBa Ta B MidXKHa-
POAHOMY KOHTEKCTI. PO3KpMBAOTLCS OCHOBHI aCNeKTW 3anpOBaAXEHHS KOH-
CTUTYLiAHOT CKapru B YKpaiHKM Ta BU3HAYaloTbCs HAaMbiNbL 3HaYyLLi npaBuna
06r'pyHTYBaHHS iX NONOXeHb AN HanexHoro posrnsaay KoHctutyuiiiHum Cy-
[0M YKpaiHK Ta NOHOBMIEHHSA MOPYLUEHUX KOHCTUTYLiIMHUX MpPaB.
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KOM Cy4aCHOI KOHCTUTYLLIMHOI 0CTULT.

YOK 34.037+342.41



