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avtorTa sayuradRebod!

redaqciaSi statiis warmodgenisas saWiroa davicvaT Semdegi wesebi:

 1. statia unda warmoadginoT 2 calad,  rusul an inglisur enebze, dabeWdili 
standartuli furclis 1 gverdze,  3 sm siganis marcxena velisa da striqonebs 
Soris 1,5 intervalis dacviT. gamoyenebuli kompiuteruli Srifti rusul da ing-
lisurenovan teqstebSi - Times New Roman (Кириллица), xolo qarTulenovan teqstSi 
saWiroa gamoviyenoT AcadNusx. Sriftis zoma – 12. statias Tan unda axldes CD 
statiiT. 
 2. statiis moculoba ar unda Seadgendes 10 gverdze naklebs da 20 gverdze mets 
literaturis siis da reziumeebis (inglisur, rusul da qarTul enebze) CaTvliT.
 3. statiaSi saWiroa gaSuqdes: sakiTxis aqtualoba; kvlevis mizani; sakvlevi 
masala da gamoyenebuli meTodebi; miRebuli Sedegebi da maTi gansja. eqsperimen-
tuli xasiaTis statiebis warmodgenisas avtorebma unda miuTiTon saeqsperimento 
cxovelebis saxeoba da raodenoba; gautkivarebisa da daZinebis meTodebi (mwvave 
cdebis pirobebSi).
 4. statias Tan unda axldes reziume inglisur, rusul da qarTul enebze 
aranakleb naxevari gverdis moculobisa (saTauris, avtorebis, dawesebulebis 
miTiTebiT da unda Seicavdes Semdeg ganyofilebebs: mizani, masala da meTodebi, 
Sedegebi da daskvnebi; teqstualuri nawili ar unda iyos 15 striqonze naklebi) 
da sakvanZo sityvebis CamonaTvali (key words).
 5. cxrilebi saWiroa warmoadginoT nabeWdi saxiT. yvela cifruli, Sema-
jamebeli da procentuli monacemebi unda Seesabamebodes teqstSi moyvanils. 
 6. fotosuraTebi unda iyos kontrastuli; suraTebi, naxazebi, diagramebi 
- dasaTaurebuli, danomrili da saTanado adgilas Casmuli. rentgenogramebis 
fotoaslebi warmoadgineT pozitiuri gamosaxulebiT tiff formatSi. mikrofoto-
suraTebis warwerebSi saWiroa miuTiToT okularis an obieqtivis saSualebiT 
gadidebis xarisxi, anaTalebis SeRebvis an impregnaciis meTodi da aRniSnoT su-
raTis zeda da qveda nawilebi.
 7. samamulo avtorebis gvarebi statiaSi aRiniSneba inicialebis TandarTviT, 
ucxourisa – ucxouri transkripciiT.
 8. statias Tan unda axldes avtoris mier gamoyenebuli samamulo da ucxo-
uri Sromebis bibliografiuli sia (bolo 5-8 wlis siRrmiT). anbanuri wyobiT 
warmodgenil bibliografiul siaSi miuTiTeT jer samamulo, Semdeg ucxoeli 
avtorebi (gvari, inicialebi, statiis saTauri, Jurnalis dasaxeleba, gamocemis 
adgili, weli, Jurnalis #, pirveli da bolo gverdebi). monografiis SemTxvevaSi 
miuTiTeT gamocemis weli, adgili da gverdebis saerTo raodenoba. teqstSi 
kvadratul fCxilebSi unda miuTiToT avtoris Sesabamisi N literaturis siis 
mixedviT. mizanSewonilia, rom citirebuli wyaroebis umetesi nawili iyos 5-6 
wlis siRrmis.
 9. statias Tan unda axldes: a) dawesebulebis an samecniero xelmZRvane-
lis wardgineba, damowmebuli xelmoweriTa da beWdiT; b) dargis specialistis 
damowmebuli recenzia, romelSic miTiTebuli iqneba sakiTxis aqtualoba, masalis 
sakmaoba, meTodis sandooba, Sedegebis samecniero-praqtikuli mniSvneloba.
 10. statiis bolos saWiroa yvela avtoris xelmowera, romelTa raodenoba 
ar unda aRematebodes 5-s.
 11. redaqcia itovebs uflebas Seasworos statia. teqstze muSaoba da Se-
jereba xdeba saavtoro originalis mixedviT.
 12. dauSvebelia redaqciaSi iseTi statiis wardgena, romelic dasabeWdad 
wardgenili iyo sxva redaqciaSi an gamoqveynebuli iyo sxva gamocemebSi.

aRniSnuli wesebis darRvevis SemTxvevaSi statiebi ar ganixileba.
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Issues related to forensic examinations in the field of health 
care are urgent and particularly difficult to implement and en-
force at the current stage for Ukraine, given the significant gaps 
and controversies in legal regulation. Every medical case, that 
is, a case involving professional offenses committed by health-
care professionals in the provision of medical care, has a direct 
touch on the examination, so the issue of the adherence and ad-
missibility of evidence arises every time. Equally dissonant is 
the field of forensic psychiatry in terms of legislative support, so 
problems with evidence will emerge again. Especially the issues 
of examination were exacerbated with the adoption of the Law 
of Ukraine “On Amendments to the Economic Procedure Code 
of Ukraine, the Civil Procedure Code of Ukraine, the Code of 
Administrative Judiciary of Ukraine and other legislative acts” 
as of 03.10.2017, which had also amended Art. 7 of the Law 
of Ukraine “On Forensic Examination”, which clearly stipulates 
that only specialized state institutions can carry out forensic 
activities related to conducting forensic, forensic medical and 
forensic psychiatric examinations.

The objective of the research is to expose the issues of legal 
regulation of forensic examinations under national legislation, 
to clarify foreign experience of regulation of outlined issues, as 
well as to crystallize tips to improve the current national regu-
latory framework, which may be useful for the authorities of 
Ukraine and for foreign states, in order to not repeat statutory 
mistakes.

Material and methods. The research is based on an analysis 
of the regulatory framework of Ukraine; the authentic explana-
tions of the MOH of Ukraine, which were obtained in particular 
in connection with individual legal practice in the field of ex-
amination; legislation of foreign countries, as well as research 
papers, in particular those by Bednarski L., Berent J., Driscoll 
J. , Hutorova N.O., Kovalevska E., Kulich R.J., Orekhova O.P., 
Paramonova L.F., Pashkov V.M., Prescott J.S., Rich B. The fol-
lowing methods of scientific cognition have been used: dialecti-
cal (has been used throughout the research and allowed to re-
veal trends in forensic examinations institute developmentand 
the formulation of proposals for the legislation in the said field 
improvement); comparative (for the study of the foreign expe-
rience in regulating the field of forensic examination); formal-
legal (for the comprehensive description of the legislation in the 
analyzed area); interpretation of law (for the study of the content 
of the relevant legal regulations and the essence of evaluative 
concepts); jurisprudence study (to summarize law enforcement 
practice).

Results and discussions. For the purpose of a comprehensive 
research of the issues outlined, two different types of forensic 
examinations shall be examined in order to identify the issues 
that professionals face in practice, given the shortcomings of the 
current legislation.

Forensic medical examination
In medical cases, commission forensic medical examination 

is based on the Rules of conducting forensic medical examina-

tions in the bureau of forensic medical examination, approved 
by the Order of the MOH of Ukraine as of 17.01.1995 No. 6 
(hereinafter referred to as the Rules). It is difficult to overesti-
mate the role and importance of such evidence as the opinion 
of a medical expert, given the legal position of the European 
Court of Human Rights in Benderskyi v. Ukraine (2007) [1]. 
The Court stated that the resolution of cases concerning the pro-
vision of medical care to a patient, the medical conclusion is 
undoubtedly crucial. That is why courts should pay particular 
attention to the powers, qualifications of such experts, and the 
reliability of their conclusions [2].

According to Art. 94 of the Criminal Procedure Code of 
Ukraine (hereinafter referred to as the CrPC of Ukraine), no 
evidence has pre-established force, but according to para-
graph 10 of Art. 101 of the CrPC of Ukraine, the expert’s 
opinion is not binding for the person or agency conducting 
the proceedings, but disagreement with the expert’s opinion 
shall be motivated in the relevant decree, judgment, sentence. 
The legislator also has a similar opinion in civil proceed-
ings, because the Art. 89, 110 of the Civil Procedure Code 
of Ukraine (hereinafter referred to as the CPC of Ukraine) 
stipulates that the expert’s opinion for the court has no pre-
established force and is evaluated by the court together with 
other evidence, but the court’s rejection of the expert’s opin-
ion should be motivated in the judgment. Thus, at the statu-
tory level, the special role of expert opinion as evidence has 
been outlined. According to Ye. Kovalevska, there should 
be the possibility of involving persons with special medical 
knowledge to the conclusion of the investigator or the court 
(investigating judge) on the examination of such conclusion 
[6, p. 12]. However, this position is quite disputable because 
the regulation of Art. 356 of the CPC of Ukraine, which states 
that the court has the right to call an expert for questioning to 
clarify the expert’s opinion is optimal, and the assessment is 
carried out on the internal conviction of the competent person 
(Article 94 of the CrPC of Ukraine).

Among the pressing legal issues of forensic examination, let 
us focus on the following.

1. The issue of who can conduct forensic medical examination 
is one of the most difficult ones. In Part 2 of Art. 7 of the Law of 
Ukraine “On Forensic Examination” provides a comprehensive 
list of specialized state institutions, including forensic medical 
and forensic psychiatric institutions of the MOH of Ukraine. 
According to the above the issue of the legality of conduct-
ing forensic medical examinations at the territorial bureaus of 
forensic medical examinations? Territorial bureaus are classi-
fied as objects of communal property, in accordance with the 
List of state property of Ukraine, transferred to the property of 
administrative-territorial units (communal property), approved 
by the Decree of the Cabinet of Ministers of Ukraine “On the 
demarcation of state property of Ukraine between state-owned 
(republic) property -territorial units (communal) property” as of 
05.11.1991 No 311.
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The Letter of MOH of Ukraine as of 06.02.2018 No 
3.49-К-23816/1856-зв [10] states that the State institution 
“Main Bureau of Forensic Medical Examination of the MOH 
of Ukraine” is in the sphere of management of the MOH of 
Ukraine and its forensic activity meets the requirements of Art. 
7 of the Law of Ukraine “On Forensic Examination”. Thus, a 
comprehensive analysis of the Ukrainian legislation regula-
tions and the provisions of the mentioned letter of the MOH of 
Ukraine give grounds to claim that the only institution that has 
the right to carry out forensic medical examinations in Ukraine 
is the State Institution “Main Bureau of Forensic Medical Ex-
amination of the MOH of Ukraine”. The Regulations on the Bu-
reau of Forensic Medical Examination of Health Departments 
of Regional Executive Committees and the Republican Bureau 
(Autonomous Republic of Crimea), approved by the Decree 
of the MOH of Ukraine as of17.01.1995 No. 6, stipulates that 
territorial bureaus are specialized state institutions, which are 
included to the structure of healthcare institutions of Ukraine. 
The Letter of the MOH of Ukraine as of 12.04.2018 № 3.22 - К 
- 5228/4926 [11] states that the Order of the Ministry of Health 
of Ukraine as of 17.01.1995 No. 6 does not currently meet the 
international requirements for forensic medical examination and 
is morally outdated. Given that fact, MOH of Ukraine is cur-
rently working on a draft revision of this order. However, in the 
Letter as of 06.02.2018, the MOH of Ukraine had indicated that 
it is working on initiating the development of a normative-legal 
act before the Cabinet of Ministers in order to bring the activity 
of the institutions of forensic medical and forensic psychiatric 
examination in compliance with the legislation of Ukraine.

It should be noted that, according to Part 5 of Art. 13 of the 
Law of Ukraine “On Higher Education”, letters, instructions, 
methodological recommendations, other documents of execu-
tive bodies, except for the orders registered by the Ministry of 
Justice of Ukraine and documents regulating the internal activity 
of the agency, are not normative legal acts and cannot estab-
lish legal regulations. In view of the legislative shortcomings, 
the MOH of Ukraine has been acting for a long time follow-
ing the chosen tactic of replacing qualitativestatutory drafting 
with letters preparation. However, even the letters of the MOH 
of Ukraine show a lack of uniformity of position regarding the 
future reform of the expert field, in particular in the aspect of a 
clear understanding of the subject of drafting. It should be em-
phasized that according to paragraph 8, Part 4 of the Regulation 
on the MOH of Ukraine, approved by the Cabinet of Ministers 
of Ukraine Decree No. 267 as of 25.03.2015, approval the order 
of forensic medical and forensic psychiatric examination fall 
into the scope of powers of the MOH of Ukraine. From the fore-
going analysis, it follows that such evidence as the opinion of a 
forensic expert in medical cases does not meet such a require-
ment as the admissibility of evidence, since it is obtained with 
violation of the law.

The unified definition of entities, responsible for conducting 
forensic medical examinations is essential for establishing the 
European principle of legal certainty. For example, Georgian 
legislation clearly defines the scope of such entities, limiting it 
to duly certified physicians operating on the basis of authorized 
healthcare facilities (namely, in accordance with the require-
ments of the special law on licensing) [4]. Thus, the legislator 
does not impose too severe restrictions in this area, while defin-
ing the basic requirements for forensic experts.

The legislation of Latvia contains a number of detailed re-
quirements for institutions and methods of forensic medical ex-
amination [16]:

1) forensic medical examination institutions are subject to 
mandatory accreditation by the Latvian National Accreditation 
Bureau;

2) the methods used in the course of the laboratory forensic 
medical examination should be properly validated. Validation 
has the dual purpose of: (a) confirming the qualifications of 
the personnel concerned and (b) compliance with the particular 
methods used according to the nature of the research;

3) mandatory quality control of the research carried out.
2. The issue of the requirements for forensic experts (ac-

cording to the Art. 10 of the Law of Ukraine “On Forensic Ex-
amination”, professionals who have relevant higher education, 
educational qualification level not lower than a specialist, have 
undergone appropriate training and have received the qualifica-
tion of a forensic expert in a particular specialty) is of equal 
importance. Let us focus on such a segment of requirements as 
obtaining a forensic medical expert’s qualification, which is the 
most controversial because practically all commission examina-
tions include among their membersspecialists without forensic 
expert’s qualification, who are professionals in particular fields 
of medicine (obstetrics, surgery, anesthesiology, etc.) Section 4 
of the Rules provides that, depending on the nature of the ex-
amination, the commission may be composed of specialists only 
in the field of forensic medical examination, as well as special-
ists in other medical and non-medical specialties. In accordance 
with their procedural position, they are all experts in the exami-
nation. Section 1.5. of the Instruction on conducting forensic 
medical examination, approved by the Order of the MOH of 
Ukraine as of 17.01.1995 No. 6 (hereinafter referred to as the 
Instruction), stipulates that, without additional agreement with 
the person who appointed the examination, for the participation 
in conducting forensic examinations as experts may professors 
and teachers of the departments of forensic medicine, special-
ists of health care institutions and other departments may be in-
volved. It seems that the outlined professionals are equated to 
the experts, as evidenced by the linguistic element “as”, by the 
by-laws. However, in our opinion, it is clear that such by-laws 
do not correlate with Art. 10 of the Law of Ukraine “On Forensic 
Examination” and again give the reason to doubt the “quality” of 
the evidence, which in practice raises many problems (from de-
laying the consideration of the case with all new requests for the 
appointment of repeated examinations to the recognition of the 
proof as inadmissible). In Western research, equating healthcare 
professionals to experts is a significant risk, as this may make 
them so-called professional expert witnesses. Such a situation in 
turn adversely affects their direct activity as healthcare profes-
sionals, if they devote more than 5-10% of their working time to 
expert activity [3]. 

Attention should be drawn to the judgment of the Kyiv 
Administrative Court of Appeal as of 24.12.2013, Case No. 
826/1759/13-a, which considered the appeal against the judg-
ment of the District Administrative Court of the City of Kyiv as 
of 13.04.2013 [17] in the case of the suit Person_4 to MOH of 
Ukraine on the non-compliance with the legal acts of the high-
est legal force and invalidity of the provisions of Clause 4 of 
the Rules and Clause 1.5. of the Instruction. Leaving the ap-
peal without satisfaction, the court stated: “Having analyzed the 
above provisions of the Law of Ukraine “On Forensic Examina-
tion” and resolving the issue of compliance of these provisions 
with the Rules and Instruction, the panel of judges notes… The 
Law of Ukraine“ On Forensic Examination” was adopted by the 
Verkhovna Rada of Ukraine on 25.02.1994. For the implemen-
tation of the said Law the MOH of Ukraine by its order as of 
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17.01.1995 No 6 approved the Instruction on conducting foren-
sic medical examination and Rules for conducting commission 
forensic medical examination at the forensic bureau. Having 
analyzed the norms of the above mentioned Law of Ukraine “On 
Forensic Examination” and by-laws, the panel of judges con-
cluded that they did not contain any inconsistencies with each 
other at the time of their adoption. However, on April 3, 2003 
and September 9, 2004, the Law of Ukraine “On Forensic Ex-
amination” was amended. It can be seen, for example, from the 
Final Provisions of the Law of Ukraine “On Amendments to the 
Law of Ukraine “On Forensic Examination” as of 09.09.2004, 
the Cabinet of Ministers of Ukraine should havesubmit to the 
Verkhovna Rada proposals for bringing legislative acts of 
Ukraine in accordance with this Law within three months after 
this Law came into force; to ensure that ministries and other cen-
tral executive bodies bring their normative legal acts into con-
formity with this Law. All in all, in essence, if the central execu-
tive agency has not made changes to the by-laws in connection 
with the change in the legislation, it is necessary to evaluate the 
actions of such officials (their inaction), and not to recognize the 
by-laws as not in compliance with the legal acts of higher legal 
force, since such by-laws at the time of adoption fully comply 
with the requirements of the legislation. In this case, the actions 
(inactivity) of the officials of the subject of power in relation 
to the non-compliance with the Law of Ukraine “On Forensic 
Examination” of the by-laws are not challenged by the plaintiff 
... Therefore, in the opinion of the panel of judges, the plaintiff 
has chosen an improper way of protecting the violated rights”.

This judgment clearly illustrates the problems of rights en-
joyment and enforcement, but no regulatory changes have been 
made, and the MOH of Ukraine has not yet decided who exactly 
should develop and adopt such changes [12].

With regard to foreign experience on the researched subject, 
for example, in Latvia the activity of forensic medical experts is 
governed by a special law that establishes requirements for these 
subjects [7]. Forensic experts are subject to mandatory certifica-
tion and their data are entered in a special register [15]. Certifi-
cation rules are defined by a by-law and provide the following 
requirements, on the basis of which the certificate is issued [8]:

1) the candidate’s professional knowledge and skills of writ-
ing and presenting expert opinion;

2) knowledge of the legal framework;
3) passing the relevant exam.
Forensic psychiatric examination
The issue with persons who can conduct forensic psychiat-

ric examination is similar to the mentioned above. Section 3 of 
the Procedure for Forensic Psychiatric Examination, approved 
by the Order of the MoH of Ukraine as of 08.05.2018 No. 865 
(hereinafter hereinafter referred to as the Procedure), stipulates 
that forensic psychiatric examinations are conducted by spe-
cialized state forensic psychiatric institutions of the MoH of 
Ukraine. The Instruction on filling in the form of the primary 
accounting documentation №100 / о “The conclusion of the fo-
rensic psychiatric expert № ___”, approved by the Order of the 
MoH of Ukraine as of 28.07.2014 No 527, states that the form 
100 / о is filled in for the person in respect of whom the forensic 
psychiatric examination is carried out. This form is obligatory 
for all health care institutions in which the examination is car-
ried out by a physician-forensic psychiatric expert alone or as 
amember of ambulatory (inpatient) forensic psychiatric expert 
committees. Therefore, it is clear that such establishments can 
be and, of course, are mainly communal property and, therefore, 
cannot be specialized state institutions.

In order to show the full extent of the problem and the contro-
versial nature of departmental regulation, the attention should be 
drawn to the issue of institutions authorized to conduct forensic 
psychiatric examinations. On August 2, 2019, the MoH of 
Ukraine issued a letter of explanation No 03.2-22 / 37268/2 
[9], which states that state specialized forensic psychiatric in-
stitutions of the MoH of Ukraine refer to the authorized state 
institutions of forensic examinations. The MoH also draws 
attention to the need to comply with the requirements of the 
Law of Ukraine “On Forensic Examination”. Therefore, of 
the 32 institutions in which forensic psychiatric examination 
can be theoretically carried out, only one remains, namely, 
the State Institution “Center for Mental Health and Drug and 
Alcohol Monitoring of the MoH of Ukraine”. The analysis 
of the Articles of Association of the State Institution “Re-
search Institute of Psychiatry of the Ministry of Health of 
Ukraine”, approved by the order of the MoH of Ukraine as of 
14.08.2018 No 1462, gives grounds to claim that this institu-
tion is deprived of the right to conduct forensic psychiatric 
examinations. In such circumstances, there is a threat of mo-
nopolization of forensic psychiatric examinations in Ukraine 
by only one institution. Art. 4 of the Law of Ukraine “On 
Forensic Examination” provides for the possibility of ap-
pointing a forensic repeated examination as a guarantee of 
the independence of the forensic expert and the correctness of 
his/her conclusion. Therefore, there is a threat to legalize the 
violation of the right to repeated examination, as there would 
be no other institution in Ukraine authorized to conduct such 
examination.

Recent changes in forensic psychiatry cannot but raise ques-
tions: from why only the forensic psychiatric examination and 
only fragmentary has become subject to statutory amendments 
to why the MoH of Ukraine does not have such peremptory po-
sitions regarding the subject of forensic medical examination, 
provided that in the letters analyzed above, the Moh of Ukraine 
allow forensic examinations at the territorial bureaus, which are 
in fact local establishments. Such double standards lead to the 
system producing evidence that can be declared inadmissible, 
and in combination with other factors such a legislative founda-
tion, the activity of the authorities leads to the threat of human 
rights violations.

The problem created by the CrPC of Ukraine, namely, that 
this law does not contain the delimitation of the examinations 
on procedural grounds, which gives grounds for claiming that 
it is impossible to carry out, for example, additional or repeated 
examination under the CrPC of Ukraine remains common for 
both types of forensic examinations. However, another proce-
dural code provides for this possibility, defining in Part 2 of Art. 
103 of the CPC of Ukraine that, if necessary, the court may order 
several examinations, additional or repeated examinations. Dif-
ferent types of examinations are defined by the by-laws as well, 
for example, paragraph 8 of the Procedure and pargraph 2.2 ofthe 
Instruction fix the possibility of conducting primary, additional and 
repeated examinations. The procedural way out of the situation of 
legislative dissonance is to apply Art. 4 of the Law of Ukraine “On 
Forensic Examination”, in which the independence of the foren-
sic expert and the correctness of his/her conclusion are ensured, in 
particular, the possibility of forensic repeated examination. There-
fore, in criminal proceedings the request for repeated examination 
should be based on the Law of Ukraine “ On Forensic Examina-
tion”, bylaws, and not on the CrPC of Ukraine. This situation is un-
acceptable because it again affects the admissibility of the expert’s 
conclusion as evidence in the case.
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In paragraph “й” Art. 6, Art. 73 of the Law of Ukraine “Fun-
damentals of the legislation of Ukraine on health care” provides 
the right to carry out alternative medical examination in case 
of disagreement of the citizen with the conclusions of the state 
medical examination and in other cases provided by law. In the 
case of alternative examination, the citizens independently se-
lect the expert institution and experts. In practice, this human 
right cannot be exercised, since there is a clear state monopoly, 
and there are no institutions for alternative examination. For 
example, in view of the above analysis, forensic examination 
in Ukraine is lawfully and without any alternativeconducted by 
only one institution: the Main Bureau of Forensic Examination 
of the MoH of Ukraine.

The attention shall be drawn to one more regulatory dispar-
ity. The Rules provide for the possibility of conducting foren-
sic medical examinations on an entrepreneurial basis with the 
instruction that it should be conducted according to the Law of 
Ukraine “On Forensic Examination”. It should be noted that the 
current version of the Law does not contain such a provision, 
but in the primary maternal context it was envisaged in Art. 7, 
that forensic activity can be carried out on an entrepreneurial 
basis with a special permit (license), as well as by citizens under 
one-time contracts.

The research of L.F. Paramonova [14] is devoted to the study 
of the development of the private forensic examination institute 
based on comparative legal analysis. In particular, the author has 
illustrated the spectrality of different national regulatory bases and 
noted the dependence of the catalyst of the development of such 
an institute, the number of private experts on the statutory basis of 
each state. For example, the researcher noted that the Law of the 
Republic of Moldova “On Forensic Examination and the Status of 
Forensic Expert” provides for the possibility of private experts, but 
given the regulatory changes related to the prohibition of extending 
such practice to the examinations in criminal cases on life, health, 
freedom and dignity of the person, the number of experts decreased 
and in general there were questions about the expediency and re-
quest for the functioning of such.

It is very important for Ukraine at the stage of spectral reform 
being carried out by the MoH of Ukraine to choose the right 
model, first and foremost, for the subjects of forensic examina-
tion. In this context the experience of the Republic of Belarus, in 
particular the Law “On the State Committee for Forensic Examina-
tion of the Republic of Belarus” as of 15.07.2015, is relevant. It de-
termines that in spite of this Committee, the State Security Commit-
tee, the State Border Committee, the State Customs Committee, as 
well as legal entities, sole proprietors licensed to carry out forensic 
activities have the powers to conduct forensic examinations. In ad-
dition, examinations can be carried out in a single order by persons 
with specialist knowledge. According to researcher A.P. Orekhova, 
it is important for the Republic of Belarus to adopt the Law on fo-
rensic examination in order to streamline forensic expert activity 
and determine its subjects [13].

According to the Law of the Republic of Belarus “On the 
State Committee for Forensic Examination of the Republic of 
Belarus” [5], the State Committee for Forensic Examination 
is a centralized system of state agencies, which, in accordance 
with the legislative acts, have jurisdiction in the field of forensic 
expert activity, subordinated to the Republic. One of the main 
principles of its operation is the independence from the activities 
of other state agencies, political parties, other public associa-
tions and other organizations, officials in the exercise of their 
powers. It should be noted at the outset that in our country there 
can be no question of independence from the authorities, be-

cause in the named field there is dependence, first of all, on the 
MoH of Ukraine. The powers of the State Committee include the 
analized areas of activity, in particular: overseeing the quality 
of health care delivery by healthcare institutions regardless of 
ownership and departmental subordination, informing interested 
state agencies about identified deficiencies in the organization 
and delivery of health care to the population at the territory of 
the Republic of Belarus, conduction of forensic medical and fo-
rensic psychiatric examinations.

Also, this Law includes Chapter 8 “Supervision of quality of 
health care delivery”, which enshrines the framework of super-
vision of inspections, monitoring of quality of care and other 
preventive measures. The Committee’s officials are responsible, 
for example, for the transmittion inspection materials in due 
course to pre-trial investigation agencies and courts, and to keep 
secret protected by legal acts.

Statutory framework of Belarus determines the right to re-
ceive information which is a medical secret without the consent 
of the patient or the persons defined by Art. 18 of the Law of 
Belarus “On health care”, if necessary, for example, to conduct 
forensic medical and forensic psychiatric examination, to super-
vise the quality of the health care. In contrast, paragraph 16 of 
the Procedure provides that the expert is obliged to obtain from 
the agency (person) who appointed the examination(s), the con-
sent of the person for whom forensic psychiatric examination 
was appointed, to the use of information about his/her health 
status, facts of applying for health care, diagnosis, intimate and 
family aspects of life, as well as other information obtained dur-
ing medical examination. However, the regulations do not de-
termine how the authorized persons should act in the absence of 
such consent, neither the form of expert’s request nor the form 
of the person’s consent.

Results and discussion. It is necessary to point out the ur-
gent need for the formation of national model of expert activity, 
which should enshrine the following: subjective composition of 
expert activity, maximum independence of forensic experts and 
requirements for them, clarity of regulation in the procedural 
codes, in particular in the CrPC of Ukraine on amendments and 
consolidation of procedural signs of forensics. Priority measures 
include: 1) clear regulation at the Law of Ukraine “On Forensic 
Examination” of state institutions that have the right to conduct 
forensic and forensic psychiatric examination list; 2) determination 
of the status and legal nature of the territorial bureaus of forensics 
for their activity to be carried out in accordance with the law; 3) 
bringing the by-laws and regulations in the field of forensic exami-
nation in compliance with the laws of Ukraine. In order to build 
a national concept, it is necessary to study the foreign experience 
of forensic examinations functioning and to form domestic one, 
implemented in the legal system of Ukraine, aimed at compliance 
with the standards of the rule of law principle.

Conclusions. Current national legislation in the field of fo-
rensic examination is riddled with numerous lacunae and con-
flicts, partly given in the study, filled with Letters of the MoH 
of Ukraine instead of regulatory decisions, and thus, acute legal 
uncertainty creates difficulties in legal implementation and ex-
ecution, which negatively affects the protection of human rights 
and violates the rule of law standards. In view of the spectral 
transformation processes in Ukraine, we consider it expedient 
that the newly created Commission on Legal Reform, approved 
by Presidential Decree No. 584/2019 as of 07.08.2019, put on 
the agenda the issue of reforming forensic examination, which 
can play a significant role in the administration of justice in the 
light of best international statutory practice.
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SUMMARY

FORENSIC MEDICAL AND FORENSIC PSYCHIAT-
RIC EXAMINATION: SOME ISSUES OF LEGAL REG-
ULATION

1Senyuta I., 2Orlyuk O., 3Buletsa S., 4Ivanchulynets D.

1Danylo Halytskyi Lviv National Medical University, Depart-
ment of Medical Law of the Faculty of Post-Graduate Educa-
tion; 2Research Institute of Intellectual Property of the National 
Academy of Legal Sciences of Ukraine; 3State Higher Educa-
tional Institution „Uzhhorod National University”, Department 
of Civil Law And Procedural Law of Law Faculty; 4Transcar-
pathian District Administrative Court, Uzhhorod, Ukraine

The article deals with the issues of legal regulation of forensic 
and forensic psychiatric examinations in Ukraine. Issues related 
to forensic examinations in the field of healthcare are urgent 
and particularly difficult to implement and enforce novadays in 
Ukraine, given the significant gaps and controversies in legal 
regulation. The rights of patients and medical professionals may 
be violated in course of the named examinations provision.

Current national legislation in the field of forensic examina-
tion is riddled with numerous lacunae and conflicts, partly given 
in the study, filled with Letters of the MoH of Ukraine instead 
of regulatory decisions, and thus, acute legal uncertainty cre-
ates difficulties in legal implementation and execution, which 
negatively affects the protection of human rights and violates 
the rule of law standards. In view of the spectral transformation 
processes in Ukraine, we consider it expedient that the newly 
created Commission on Legal Reform, approved by Presidential 
Decree No. 584/2019 as of 07.08.2019, put on the agenda the 
issue of reforming forensic examination, which can play a sig-
nificant role in the administration of justice in the light of best 
international statutory practice.

Keywords: forensic examination; forensic psychiatric exami-
nation; professional offense; healthcare provision; rule of law.
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ТРИЧЕСКАЯ ЭКСПЕРТИЗА: НЕКОТОРЫЕ ВОПРО-
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В статье рассматриваются вопросы правового регулиро-
вания проведения судебно-медицинской и судебно-психи-
атрической экспертизы в Украине. Вопросы, связанные с 
судебно-медицинскими экспертизами в области здравоох-
ранения, являются актуальными и особенно сложными для 
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внедрения и обеспечения соблюдения, учитывая значитель-
ные пробелы и противоречия в правовом регулировании. 
Права пациентов и медицинских работников могут быть на-
рушены в ходе проведения указанных экспертиз.

Действующее национальное законодательство в области 
судебно-медицинской экспертизы содержит многочислен-
ные пробелы и конфликты, частично приведенные в ис-
следовании, заполненные письмами Минздрава Украины 
вместо нормативных решений, и, таким образом, острая 

правовая неопределенность создает трудности в правореа-
лизации и правоисполнении, что негативно сказывается на 
защите прав человека и нарушает принцип верховенства 
права. С учетом процессов спектральной трансформации, 
авторы рекомендуют включить в повестку дня Комиссии по 
правовой реформе вопрос реформирования судебно-меди-
цинской экспертизы, что сыграет значительную роль в раз-
витии правосудия в направлении международной законода-
тельной практики.

reziume

sasamarTlo-samedicino da sasamarTlo-fsiqiatriuli eqspertiza: 
samarTlebrivi regulaciis zogierTi sakiTxi

1i.seniuta, 2e.orliuki, 3s.buleca, 4d.ivanCulineci

1lvovis d. galickis sax. erovnuli samedicino universiteti; 2ukrainis samarTlebriv mecnierebaTa 
erovnuli akademiis inteleqtualuri sakuTrebis samecniero-kvleviTi instituti; 

3uJgorodis erovnuli universiteti, iuridiuli fakulteti,  
samoqalaqo da procesualuri samarTlis kaTedra; 

4zakarpaties saolqo administraciuli sasamarTlo, uJgorodi, ukraina

statiaSi ganxilulia sasamarTlo-samedicino 
da sasamarTlo-fsiqiatriuli eqspertizis Ca-
tarebis samarTlebrivi regulaciis sakiTxebi 
ukrainaSi. Tanamedrove periodSi ukrainaSi jan-
dacvis sferoSi sasamarTlo-samedicino eqsper-
tizasTan dakavSirebuli sakiTxebi aqtualuri 
da gansakuTrebiT rTulia danergvisa da gan-
xorcielebis uzrunvelyofis TvalsazrisiT; 
gasaTvaliswinebelia mniSvnelovani xarvezebi 
da winaaRmdgobebi samarTlebrivi regulaciis 
mimarTulebiT. SesaZloa, aRniSnuli eqspertize-
bis Catarebis dros pacientebisa da medicinis 
muSakebis uflebebis darRvevas hqondes adgili.
avtorebi miiCneven, rom sasamarTlo-samedicino 

eqspertizis sferoSi moqmedi erovnuli kanon-

mdebloba moicavs mraval xarvezs da konfliqts. 
amgvari samarTlebrivi gaurkvevloba warmoqmnis 
sirTuleebs samarTalrealizebisa da samarTal-
aRsrulebis WrilSi, rac uaryofiTad aisaxeba 
adamianis uflebebis dacvaze da arRvevs kanon-
is uzenaesobis princips. ukrainaSi speqtruli 
transformaciis procesebis gaTvaliswinebiT, 
mizanSewonilia samarTlebrivi reformis ax-
ladSeqmnilma komisiam (prezidentis brZaneba 
#584/2019, 07.08.2019) dRis wesrigSi daayenos sa-
samarTlo-samedicino eqspertizis reformirebis 
sakiTxi, ramac SesaZloa mniSvnelovani roli Sea-
srulos marTlmsajulebis ganviTarebis saqmeSi 
saukeTeso saerTaSoriso sakanonmdeblo praqti-
kis mimarTulebiT.
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