
49ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

Viktor Zaborovskyy

UDC 347.965.6

«SUCCESS FEE» AS AN IMPORTANT COMPONENT OF ENSURING 
THE CONSTITUTIONAL RIGHT OF A PERSON TO PROFESSIONAL 

LEGAL ASSISTANCE

Viktor Zaborovskyy, 
Professor of the Department of Civil Law and Procedure,

Uzhhorod national University 
Doctor of Juridical Science, Full professor,

orcid.org/0000-0002-5845-7535
Scopus ID:

 https://www.scopus.com/authid/detail.uri?authorId=57211590714 
ResearcherID: Q-8219-2016 

(https://publons.com/researcher/1590333/zaborovskyy-viktor/)
zaborovskyviktor@gmail.com

  Summary
The purpose of this article is to study the legal essence of such a method of calculating 

the lawyer’s fee as «success fee», disclosing its positive and negative features, as well as the 
experience of the European Court of Human Rights and the experience of foreign countries 
in its application.

In the context of disclosing the subject of research, both to achieve the goal of scien-
tific work and to ensure the completeness, objectivity, reliability and persuasiveness of the 
results, the author used a set of general and special methods that are characteristic of legal 
science. In particular, the origin and long historical path of development of this legal insti-
tution were studied with the help of the historical method. The system-structural method 
made it possible to formulate the general structure of the study, and the dialectical one – to 
analyze first of all legislative provisions and jurisprudence on the possibility of using the 
«success fee» as a way to calculate the lawyer’s fee. Using a comparative legal method, the 
legislation of foreign countries was analyzed, which provided an opportunity to use their 
positive experience in terms of calculating the amount of attorney’s fees.

This article discloses the scientific approaches of researchers to determine the nature 
of the expenses on legal assistance primarily concerning the nature of the «success fee», its 
positive and negative features, as well as analyzes the provisions of domestic and foreign 
legislators on the possibility of consolidating in the contract for legal assistance a condition 
that indicates such a way of calculating the amount of wages of a lawyer as a «fee for suc-
cess». Significant part of the work is devoted to the analysis of the law enforcement practice 
of Ukrainian courts and the European Court of Human Rights, both in general as to the pos-
sibility and expediency of the existence of certain criteria for limiting its size. 

It is noted that a significant number of foreign countries do not prohibit the possibility 
of using the «success fee», taking into account the existence of certain restrictions concern-
ing the categories of cases, or the perception of it as an additional reward.

This article discloses the scientific approaches of researchers to determine the nature 
of the expenses on legal assistance primarily concerning the nature of the «success fee», its 
positive and negative features, as well as analyzes the provisions of domestic and foreign 
legislators on the possibility of consolidating in the contract for legal assistance a condi-
tion that indicates such a way of calculating the amount of wages of a lawyer as a «fee for 
success». Significant part of the work is devoted to the analysis of the law enforcement 
practice of Ukrainian courts and the European Court of Human Rights, both in general as 
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to the possibility and expediency of the existence of certain criteria for limiting its size. It is 
noted that a significant number of foreign countries do not prohibit the possibility of using 
the «success fee», taking into account the existence of certain restrictions concerning the 
categories of cases, or the perception of it as an additional reward.

Key words: advocacy; attorney’s fees; expenses on professional legal assistance; ways 
to calculate the amount of expenses.

1. Introduction
In accordance with Part 1 of Art. 26 of the 

Law of Ukraine «On the Bar and Advocacy» ad-
vocacy is carried out on the basis of an agree-
ment on legal assistance. In this agreement, the 
lawyer and the client independently determine 
the procedure for calculating and paying the fee 
(hourly payment; sturdy (fixed) amount of mon-
ey; «success fee»; customer service; combined 
system, etc.).

Therefore, one of the ways to calculate 
the amount of a lawyer’s fee is the so-called 
«success fee». «Success fee» implies an agree-
ment between a lawyer and a client, when the 
amount of remuneration depends on the result 
that the client is trying to achieve by resorting 
to professional help (Knyazev, 2005, p. 103). In 
the legal literature, it is also called «conditional 
fee» (Sarksyan, 2015, p. 99), «victory fee» (Mel-
nychenko, 2006, p. 23). The following principle 
of «no win no fee» applies to this method of cal-
culating the amount of the fee (Vityuk, 2018).

Analysis of scientific publications. Theo-
retical applied problems related to the calcula-
tion of the amount of attorney’s fees have been 
the subject of research of a number of scien-
tists, namely: D. Azarov, R.F. Asanov, R. Vityuk, 
O.A. Vishnevskaya, N.S. Yermakova, D.D. Lus-
penik, A.N. Knyazev, А.А. Maslov, R.G. Mel-
nychenko, С.М. Sarksyan, T.O. Papii and others.

The purpose of this article is to explore the 
legal nature of the «success fee» as one of the 
ways to calculate the amount of a lawyer’s fee. 
The main tasks that the author sets are to dis-
close the theoretical approaches concerning the 
determining of the essence of the «success fee», 
its positive and negative features; to explore the 
provisions of Ukrainian and foreign legislators, 
as well as the law enforcement practice of judges 
(including the European Court of Human Rights) 
concerning the possibility of using such a meth-
od of calculating the amount of attorney’s fees.

2. Origin and historical development 
of «success fee»
As for the success fee, it should be per-

ceived as a legal institution that has existed for 
a long time. In general, exploring the essence 
of the institution of remuneration for legal as-
sistance of a lawyer (fee), it is necessary to pro-
ceed from the fact that it originated in ancient 
Greece and Rome, and went from perceiving it 
as an honorary gift for a noble deed («charity 
work») and regulation at the level of customary 
law to the appropriate normative consolidation 
and perception of the fee as an proper fee for 
advocacy with the establishment of appropri-
ate restrictions (in particular, on the maximum 
size) and the criteria for determining its size (Za-
borovskyy, Manzyuk & Stoyka. 2020).

In fact, the first act concerning the remu-
neration of a lawyer was the law of Cintius (in 
honor of the people’s tribune who initiated it), 
which is also known as «On gifts and presents». 
The need for the adoption of this law, according 
to Cornelius Tacitus, was caused by the intem-
perance of speakers in accepting gifts (Cornelius 
Tacitus. Annals. Book XV.20). One of the main 
restrictions was the ban on receiving remunera-
tion until the end of the defense. Thus, in the Di-
gests of Justinian (Book 17.1.1,6) it was noted, in 
addition to this restriction, that after providing 
protection, the lawyer had the opportunity to 
enter into appropriate agreements and demand 
remuneration (fees) through the court (Monu-
ments of Roman law, 1997, p. 420). Although in-
itially lawyers were not prohibited from charg-
ing an additional fee in the form of a bonus 
(provided that the entire amount did not exceed 
the established fee), but later during the reign 
of Emperor Marcus Aurelius Severus Alexander 
the possibility of interest on the successful case 
was banned (societatem future emolumenti) 
(Vishnevskaya, 2010, p. 43). The need for such a 
ban was that in the system of relations between 
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clients and lawyers, which developed in the Ro-
man Republic, the conditional remuneration, 
which is the fee for success, did not fit into the 
system of moral norms governing respect as well 
as to the relationship between the client and pa-
tron, from which the development of the Roman 
Advocacy took place (Maslov, 2013, p. 49).

Later, this way of calculating the amount 
of remuneration as a «success fee» was banned 
in the legislation of many European countries. 
Thus, in his work «Rules of the legal profession 
in France» (1842) M. Mollo noted that strict ban 
was implemented on any kind of contract un-
der which the lawyer claims as a fee the part of 
the object which is the subject of dispute or its 
equivalent (this is a treaty Quota litis – a shame-
ful treaty, punishable by law everywhere and 
always) (Mollo, 1894, p. 65).

Somewhat different situation was in Rus-
sian Empire. D. Azarov points out the fact that 
some boards of jurors proceeded from the fact 
that the lawyer’s fee is often determined not 
only by the time spent and the work done, but 
also by the degree of success, that is the result of 
the case; such fragmentation of the fee seems to 
be natural because for the client the time spent 
and the work done are not as important as the 
result of the petition or defense and thus, they 
saw nothing bad in the consolidation of an ad-
ditional fee in case of acquittal or reduction of 
punishment (Azarov, 2009, p. 212).

3. Theoretical and applied problems 
of using the «success fee» as a way 
to calculate the amount of attorney’s 
fees
The problem of the possibility of using the 

«success fee» as a way to calculate the amount 
of a lawyer’s fee has existed for a long time, and 
unfortunately, is still debatable in Ukraine to-
day. Thus, the possibility of «success fee» collec-
tion from the client of a lawyer was the subject 
of the Civil Court of Cassation in the Supreme 
Court (case № 462/9002/14-ts), which motivated 
its decision by the fact that by implementing the 
principle of freedom of contract, the parties are 
not entitled to change the imperative require-
ment of the law on the subject of the contract for 
the provision of legal services by determining in 
direct or veiled form the outcome of the case by 
the court as part of the subject of the contract 

for the provision of legal services. In its deci-
sion, the Court of Cassation noted that the ad-
ditional remuneration of a lawyer determined 
by the contract for achieving a positive decision 
in the case in its content and legal nature is not 
the price of the contract (payment for services 
rendered) within the meaning of Art. 632, 903 of 
the Civil Code of Ukraine and Art. 30 of the Law 
of Ukraine «On the Bar and Advocacy», but is a 
payment for the result itself (positive decision), 
the achievement of which in accordance with 
the terms of the contract is not dependent on the 
services actually provided, and therefore con-
tradicts the basic principles of justice in Ukraine 
and acts of civil legislation.

A completely different view is reproduced 
in the decree of the Grand Chamber of the Su-
preme Court (case № 904/4507/18), which is mo-
tivated by the fact that the arrangements for the 
payment of legal assistance fees are those be-
tween a lawyer and a client, and the question of 
the binding nature of such an obligation may be 
considered within the legal relationship between 
the lawyer and the client. The Grand Chamber 
assumes that in determining the amount of com-
pensation the court must adhere to the criterion 
of the reality of the costs of legal assistance, as 
well as the reasonableness of their amount, tak-
ing into account both whether they were actual-
ly incurred and assess their necessity.

Regarding Ukrainian legislation, the 
above-mentioned Art. 30 of the Law contains 
only the provision according to which the proce-
dure for calculating the fee (fixed amount, hour-
ly rate), the procedure for its payment, etc. are 
determined in the contract for legal assistance. 
In turn, Art. 30 of the Lawyer’s Code of Ethics 
stipulates that a lawyer’s right to receive un-
paid fee does not depend on the result of the or-
der, unless otherwise provided by the legal aid 
agreement and indicates the possibility of the 
lawyer applying the «success fee». The position 
of the Council of Advocates of Ukraine on this 
issue is manifested in the fact that on one hand, 
the lawyer has the right to receive a fee for legal 
assistance, the amount of which is not limited 
by current legislation and is determined by the 
agreement on legal assistance between lawyer 
and client and on the other hand, a lawyer is not 
recommended to file a claim in court for reim-
bursement of the success fee paid to him for the 
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provided legal assistance (Decision of the Bar 
Council of Ukraine of April 12, 2019).

To determine our attitude to this method 
of calculating the lawyer’s fee, we consider it 
necessary to disclose its positive and negative 
features, the legal nature of the «success fee», as 
well as the experience of foreign countries in its 
application.

The main social value of the «success fee», 
as noted by R.G. Melnychenko, is that it makes 
qualified legal aid more affordable, as there are 
often cases where a person is forced to waive 
the protection of his right only on the basis of 
lack of funds to pay for a lawyer. At the same 
time, the social significance of the fee for suc-
cess, according to him, disappears when a per-
son needs a lawyer in a criminal case, because 
if a person does not have the funds to pay for a 
lawyer, the latter will be paid by the state (Mel-
nychenko, 2006, p. 24). V. Gvozdiy notes that in 
many cases, when a lawyer takes a case, he un-
derstands that it can take a lot of hours, and in 
complex cases it is about the work of an entire 
law firm. At the same time, not all customers 
are ready to pay such a fee at the start, which 
would cover the time actually lost. And here the 
success fee is exactly the tool that allows you to 
take a risk, for example, a law firm, having spent 
a certain amount of time, to get a reward as a 
result of winning, and in such cases, the success 
fee is just a tool to protect the rights of the client 
(Gvozdiy, 2018).

A similar position is held by R.F. Asanov 
and S.F. Akhmetov, who point out that in many 
cases, when the plaintiffs do not have signifi-
cant savings, but at the same time are victims in 
a contractual, tortious or property relationship, 
they are faced with a dilemma: either to be with-
out qualified protection, or to enter into a con-
tract, under which part of the awarded amount 
will be available to the lawyer as his fee. In ad-
dition, the undoubted advantage of the «success 
fee», according to them, is its focus on a specific 
result, because such an approach stimulates the 
lawyer and improves the quality of services he 
provides, directs his efforts to achieve a specif-
ic goal, obtaining the appropriate result, which 
makes it possible to build a competent strategy 
for going to court and increase the likelihood of 
resolving the issue in favor of the client (Asanov 
& Akhmetov 2007, p. 49). Any participant in the 

litigation, according to R.A. Chepkasova, is inter-
ested in its positive result, and hence in the ef-
fective work of its representative, and therefore 
many clients are ready to create material incen-
tives for their lawyer in the hope of great inter-
est and efficiency (Chepkasova, 2015, p. 50). Of 
course, this fact, as rightly noted by N.S. Yerma-
kova, in itself should not be an argument, be-
cause a conscientious lawyer or law firm should 
always try to protect the interests of the wards, 
but to deny the objective intensification of ef-
forts and the desire to win the case would be in-
appropriate (Yermakova, 2017, p. 126).

Along with the mentioned above advan-
tages of this method of calculating the lawyer’s 
fee D. Azarov points out that the «success fee» 
will contribute to the fact that lawyers will not 
take instructions to conduct cases which would 
clearly result in failure (Azarov, 2009, p. 212), 
thus  protecting the interests of a potential cli-
ent’s lawyer from incurring unnecessary costs 
(for example, for hourly pay), in cases where the 
legislation and judicial practice on the legal situ-
ation of the client «clearly» not in his favor.

A number of scholars, studying the legal 
nature of the «success fee», point to the possibil-
ity of its use, but still proceed from the appropri-
ate existence of certain limitations in its applica-
tion. Thus, in addition to the mentioned above 
restriction, R.G. Melnychenko (concerning crim-
inal cases), K.I. Gorodnikov and D.V. Vorobyov 
proceed from the need to perceive the «success 
fee» as a subsidiary condition (the contract for 
legal aid cannot contain only the condition of 
«success fee» as a condition for payment for ser-
vices, because then there is a possibility that the 
lawyer will not be paid at all, which is inadmis-
sible) (Gorodnikov & Vorobyova, 2018).

At the same time, some scholars point to 
certain negative aspects in the use of the «suc-
cess fee» as a way to calculate the amount of a 
lawyer’s fee. In particular, O.O. Kiyashko oppos-
es the possibility of collecting a «success fee» 
from the losing party because the imposition 
of these costs on the other party, according to 
her, is unfair, because such a party does not risk 
their money in any way (in case of losing the 
case the party should not pay these funds to the 
defense counsel, and therefore does not actually 
bear the court expenses on the case, and in the 
case of a positive court decision, the party will 
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not only win the dispute, but also «earn» these 
funds from the losing party) (Kiyashko, 2019, 
p. 168). In turn, O. Vereshchagin notes that the 
disadvantage of such a system is the «unhealthy 
excitement» that it brings to court due to the 
tendency to increase the amount of claims in the 
hope of obtaining a larger amount, as well as the 
fact that the costs of the winning party may lay a 
heavy burden on the losing side (Vereshchagin, 
2007, p. 175).

According to O.M. Knyazev, the disadvan-
tage of the «success fee» is that under such con-
ditions, the lawyer becomes a participant in a 
risky operation, which only partially depends 
on the professionalism of the lawyer, and to a 
greater extent depends on other circumstances, 
and in fact, gets involved in business, which is in-
compatible with his special human rights status 
(Knyazev, 2005, p. 106). The view of D. Azarov is 
also worth mentioning – he points out that this 
method of determining the fees may cause the 
situation that can exclude public trust in advo-
cacy, namely, increasing the number of lawsuits 
of lawyers to their clients concerning the collec-
tion of «fee for success» (in case of including in 
the agreement with the lawyer the condition of 
«success fee» the client more easily agrees to its 
size, compared to what he would have to pay im-
mediately, and when it’s time to pay the fee after 
the case the client is tempted to evade his part 
of the obligation), which can lead to a negative 
public opinion not only in relation to a particu-
lar lawyer, but also in relation to the entire legal 
community (Azarov, 2009, p. 212).

4. Experience of foreign countries and 
the case law of the European Court of 
Human Rights on the application of 
the «success fee»
All this indicates the inconsistency of the po-

sitions of scholars on the feasibility of using the 
«success fee» as a way to calculate the amount 
of attorney’s fees. The practice of foreign coun-
tries is just as inconsistent. First of all, it should 
be noted that some scholars point out the inex-
pediency of using the «lawyer’s fee» in view of 
the provisions of the General Code of Rights for 
Lawyers of the European Communities of Octo-
ber 28, 1988. Yes, indeed, paragraph 3.3.1 of the 
Code states that a lawyer should not enter into 
a pactum de quota litis (an agreement under 

which the client undertakes to pay the lawyer 
a fee in the form of a sum of money or in any 
another form). However, there is an exception 
to this rule, according to which the agreement 
to pay a fee to a lawyer according to the value of 
the disputed property is not a pactum de quota 
litis, if the amount of the fee is determined ac-
cording to the official fee scale or under the con-
trol of the competent authority the jurisdiction 
of which extends onto the lawyer (paragraph 
3.3.3 of the Code).

As for the legislation of foreign countries, as 
D. Luspenik rightly points out, in some Europe-
an countries such agreements have legal force 
(United Kingdom, Czech Republic, Slovakia, Po-
land, Hungary, Finland, Turkey and Greece), in 
others they are considered inadmissible (Ger-
many and Ireland) (Luspenik, 2019). At the same 
time, in some countries there are restrictions on 
the use of the «success fee». In particular, in Ger-
many there is a special law «On the remuner-
ation of lawyers» («Rechtsanwaltsvergütungs-
gesetz»), Annex 1, which contains a large list 
of such remuneration depending on the type 
of advocacy. German law prohibits the «law-
yer’s fee» in its classical sense, but as noted by 
O.V. Nakushnova, in achieving an agreed result, 
the lawyer has the right to count on the statuto-
ry remuneration, and as a bonus may also claim 
an additional stipulated fee for success, while in 
the absence of a stipulated result it is impossible 
that the lawyer will not get a minimal amount of 
remuneration (Nakushnova, 2014, p. 82). A sim-
ilar situation is typical of French law, according 
to which when determining the amount of attor-
ney’s fees one may take into account the result, 
if the contract with the client provided a condi-
tion of additional remuneration (extra amount) 
for a favorable outcome in the case (Petrachkov, 
2010, p. 72). The Swiss legislature assumes that 
a lawyer cannot directly enter into a pactum 
quota litis agreement and refuse any payment 
in case of an unsatisfactory outcome of the case, 
but he is given the opportunity to stipulate an 
increase in his fee in case of winning the case 
– pactum de palmario (Art. 19 Swedish Code of 
Ethics).

The use of the «success fee» is common in 
the countries of the Anglo-Saxon legal system, 
which are primarily based on the freedom of 
contract, including the condition of the contract 
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for legal aid as a way to calculate the amount of 
attorney’s fees. In the United States, the success 
fee is allowed by state law, each with its own 
code of professional liability. This code is based 
on standard rules developed by the American 
Lawyers Association. T.O. Papii notes that the US 
success fee is part of a contingent fee that clearly 
sets out the criteria for determining whether a 
result is successful for a client either winning a 
case or awarding a certain amount of damages), 
and if a party to the lawsuit has failed or received 
compensation, the amount of which is less than 
that stipulated in the contract, the lawyer’s fee is 
not paid or is limited (depending on the terms of 
the contract) (Papii, 2019, p. 417). However, the 
use of this method of calculating the amount of 
attorney’s fees in the United States has certain 
limitations. Thus, paragraph 1.5 (d) of the 1983 
Standard Rules of Professional Conduct prohib-
its the application of a «success fee» concerning 
divorce, alimony, and criminal matters. Similar 
restrictions exist in English law, according to 
which conditional fee agreements may not ap-
ply to family relationships, as well as criminal 
cases, with certain exceptions (Article 27 of the 
Access to Justice Act 1999).

In addition to researching foreign law, it is 
important to clarify the ECHR’s attitude to the 
possibility of applying a «success fee» in the re-
lationship between a lawyer and his client. Ex-
ploring the case law of this Court, D. Luspenik 
draws attention to the fact that the ECHR in its 
practice distinguishes agreements on the pay-
ment of a share of the winnings (when the ob-
ligation to pay depends on the winnings of the 
case and the fee is determined as a percentage 
of the winnings) from other types of agreements 
on the «success fee» (when the obligation to pay 
the fee also depends on the winnings of the case, 
but its amount is determined in a fixed amount 
of money, or it is a bonus added to the main 
amount of the fee) (Luspenik, 2019). However, 
the ECHR does not aim at defining in general the 
possibility of consolidation of such a method of 
calculating a lawyer’s fee as a «success fee» (re-
gardless of its type), but passes it on to the na-
tional legislator at its own discretion. Thus, in 
particular in the cases «Iatridis v. Greece» (2010) 
and «Kamasinski v. Austria» (1989), the ECHR 
recognizes the «success fee» agreement as valid, 
taking into account, first of all, the relevant na-

tional legislation on their validity, whereas, for 
example, in «Dudgeon v. Ireland» (1983), the op-
posite is true.

A study of provisions of the legislation of 
foreign countries and ECHR practice allows us 
to conclude that a significant number of such 
countries do not prohibit the use of «success 
fee» (given certain restrictions on categories of 
cases, or its perception as an additional fee) as a 
way to calculate attorney’s fees. The ECHR does 
not deny such a possibility as well.

5. Conclusions
One of the ways to calculate a lawyer’s 

fee, along with an hourly fee, a fixed amount 
of money and others is the «success fee», which 
should be understood as an agreement between 
a lawyer and his client, which provides for the 
payment of fees (its amount) depending on 
achievement of a predetermined result, which 
is expected by the client and towards which the 
professional activity of the lawyer is directed. 

A lawyer can only predict a certain outcome 
when providing legal assistance, but in no case 
is it possible to guarantee its occurrence, and 
therefore the lawyer’s fee is based on his profes-
sional activity, not its result. Therefore, the sub-
ject of a contract for the provision of legal aid 
can only be the provision of certain types of le-
gal aid, and not the result that his client expects 
(in particular, a certain positive decision in the 
case). At the same time, taking into account the 
principle of freedom of contract, the lawyer and 
the client have the opportunity to specify in the 
contract the condition of «success fee» as a way 
to calculate the lawyer’s fee, according to which 
the achievement of a certain result should be 
perceived not as the subject of the contract, but 
as a legal fact (suspensive circumstance), with 
the occurrence of which the parties stipulate the 
need to pay the appropriate fee to the lawyer ac-
cording to the level of quality of his activity.

One of the ways to calculate a lawyer’s 
fee, along with an hourly fee, a fixed amount 
of money and others is the «success fee», which 
should be understood as an agreement between 
a lawyer and his client, which provides for the 
payment of fees (its amount) depending on 
achievement of a predetermined result, which 
is expected by the client and towards which the 
professional activity of the lawyer is directed.
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The positive features of the «success fee» 
are the increased affordability of legal aid for 
the population and its focus on results, which 
in many cases can improve the quality of such 
assistance, as well as protect the interests of a 
potential client’s lawyer from incurring unnec-
essary costs. A necessary condition for consol-
idation of the «success fee» in the contract for 
the provision of legal aid, regardless of its type 
(payment of a share of the winnings in a fixed 
amount, or as an additional fee added to the 
main amount of the fee) is to establish clear 
criteria for determining the result, which is the 
aim of the professional activity of a lawyer. Giv-
en the experience of foreign countries, we con-
sider it necessary to have certain restrictions (or 
even prohibitions) on the possibility of applying 
a «success fee» for certain categories of cases, in-
cluding criminal cases and family relationships 
(e.g., divorce, alimony, etc.).
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Анотація
Метою даної статті є дослідження правової сутності такого способу обчислення гонорару адвоката 

як «гонорар успіху», розкриття його позитивних та негативних рис, а також досвіду практики Європейського 

суду з прав людини та досвіду зарубіжних країн у його застосуванні.

У контексті розкриття предмета дослідження як для досягнення мети наукової роботи, так і забез-

печення повноти, об’єктивності, достовірності та переконливості отриманих результатів автором було 

застосовано комплекс загальнонаукових і спеціальних методів, що є характерними для правової науки. Зокре-

ма, за допомогою історичного методу було досліджено зародження та тривалий історичний шлях розвитку 

даного правового інституту. Системно-структурний метод надав змогу сформулювати загальну структуру 

дослідження, а діалектичний – проаналізувати насамперед положення законодавства та судової практики 

щодо можливості використання «гонорару успіху» як способу обчислення гонорару адвоката. За допомогою 

порівняльно-правового методу, було проаналізовано законодавство зарубіжних країн, що надало можливість 

використання їх позитивного досвіду в аспекті обчислення розміру гонорару адвоката.

В даній статті розкриваються наукові підходи дослідників щодо визначення сутності витрат на пра-

вову допомогу насамперед, що стосується природи «гонорару успіху», позитивних та негативних його рис, а 

також аналізуються положення вітчизняного та зарубіжного законодавців щодо можливості закріплення в 

договорі про надання правової допомоги умови, яка свідчить про такий спосіб обчислення розміру оплати праці 

адвоката як «гонорар успіху». Значна частина роботи присвячена аналізу правозастосовної практики україн-

ських судів та Європейського суду з прав людини, як взагалі щодо можливості, так і щодо доцільності існування 

певних критеріїв обмеження його розміру. 

Звертається увага, що значна кількість зарубіжних країн не забороняють можливість використання «го-

норару успіху», враховуючи насамперед наявність певних обмежень щодо категорій справ, або ж сприйняття 

його як додаткової винагороди. 

На основі проведеного дослідження робиться висновок, згідно з яким враховуючи принцип свободи догово-

ру, адвокат і клієнт мають можливість зазначити у вказаному договорі умову щодо «гонорару успіху» як спосіб 

обчислення гонорару адвоката, за яким досягнення певного результату повинно сприйматись не як предмет 

договору, а саме як юридичний факт (відкладальна обставина), з настанням якого сторони обумовлюють не-

обхідність здійснення оплати належної адвокату винагороди за досягнення ним відповідно рівня якості його 

діяльності. Аргументується, що позитивними рисами «гонорару успіху» є збільшення фінансової доступності 

надання правової допомоги для населення та його націленість на результат, що в багатьох випадках може 

покращити якість надання такої допомоги, а також захистити інтереси можливого клієнта адвоката від 

понесення ним зайвих витрат. 
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