[NopiBHsIBHO-aHATITUYHE IPABO

YK 347.965
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TA TPOMAJASSHUHA: TEOPETHKO-IIPABOBUU PAKYPC

THE UKRAINIAN BAR AS A MECHANISM FOR THE PROTECTION OF HUMAN
AND CITIZEN’S RIGHTS: ATHEORETICAL-LEGAL VIEW

MapxkoBuu X.M.,
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Hayionanvnoeo ynisepcumemy «/Ivgiecoka nonimexnixa»

CraTTsi NnpucBsiYeHa BUCBITNEHHIO POni Ta 3HAYEHHS! IHCTUTYTY aaBOKaTypy y 3axuCTi npaB i cBo6oa rpomagsiH. 3asHaveHo, Lo aaBokaTypa
AIK NybniyHa opraHisauis kBanigikoBaHUX IOPUCTIB € OAHUM 3 iHCTUTYTIB, 3aaTHUX eCPEKTUBHO KOHTPOMIOBATM AOTPUMAHHS NpaB i cBO6OA, NOANHN
i rpomagsHuHa. 3akpinneHe OcHOBHUMM 3aKOHOM NPaBO Ha NpPaBHUYY OOMOMOTY € KOHCTUTYLIMHOIO rapaHTielo Ta HeBi4 EMHUM MPaBOM KOXHOI
MIOOVHN.

HaronolueHo Ha hyHKLiOHYBaHHI alBOKaTypu sk He3anexHoi opraHisaLii, sika € 0cobnMBMM NpaBo3axMCHUM IHCTUTYTOM B YkpaiHi. Peanisa-
LS NpUHLUMNY He3anexHoCTi y NpodecivHin AisnbHOCTI aABoOKaTiB CTOCYETLCA B3aEMOBIAHOCUH afBokaTta Ta aepxasu. lMigkpecneHo, LWo Hesa-
NEXHICTb aBOKATYpU NOBUHHA 3abe3nevyBaTNCs HEBTPYYaHHSIM AepXKaBHUX Ta iHLUKX OpraHiB y AisnbHICTb aBTOHOMHOTO iHCTUTYTY aaBoKaTypu.
BkasaHo Ha Te, Lo Taki 0cOBUCTi SKOCTI 3aXVCHUKA SIK MOPSAHICTb, YECHICTb, BiAYYTTS CNpaBefnvMBOCTi TAKOX BNNMBAOTb Ha 30epexeHHs Hesa-
NEXHOTO CTaTyCcy 3ax1CHUKa.

ABTOp CTaTTi 3ayBaxye, Lo, MabyTb, XOAHA HeaepXaBHa OpraHisalis He BUKOHYE CTiNMbKW BaXXNMBUX AepXaBHUX (DYHKLIM Sk agBokaTypa.
Big Toro, Hackinbkv BOHa opraHizoBaHa, 3arnexuTb BNEBHEHICTb KOXHOMO rpoMagsiHiHa y CBoil 6e3neli. Y cTaTTi npoaHaniaoBaHo AyMKU HayKOB-
LB LLOAO AiAnNbHOCTI IHCTUTYTY afBOKaTypy Ta MOro 3HAYEHHS B XUTTi r(pOMafsHCLKOro CycninbCcTBa. BuaHayeHo, Lo 0OCHOBHA MeTa aABoOKaTypu
SIK IHCTUTYTY NpOECiiHOro 3axMCTy Nnonsrae y HaaaHHi keanigikoBaHoi NpaBoBOi AonoMory BeiM, XTo ii noTpebye.

AKLEHTOBaHO yBary Ha ocobi agBokaTta, SKW NMOBUHEH NOCTIMHO BAOCKOHAMNOBATK CBI NPOECIHNI piBEHb | BUKOHYBATK 3060B’'A3aHHS
nepes KnieHTOM Ha HalBULLOMY piBHI. AgBokaTam HeobXigHO pobuTu Bee, LLO Bif HUX 3aNeXWTb, AN AOCATHEHHS] MAKCUMaribHO MO3UTUBHOTO
Ta 3aKOHHOTO pe3ynbTaTy Ans CBOro AoBipUTens. Y CBOi NpodeciiHii AianbHOCTI aABOKaT NOBMHEH KepyBaTUCS He NuLe 3aKOHOLABCTBOM, a
MOpanbHUMK NpUHUMNamu, siki opMytoTb ETUKY IHCTUTYTY aaBokaTypu. [poaHanisyBaBLUM GyHKLiIOHYBaHHS YKpaiHCbKOT agBokaTypu, nigkpec-
NEHO BaXnvBe 3HaYeHHS LbOro iHCTUTYTY B MeXaHi3Mi 3ax1CcTy npaB i cBo60A rpomMajsiH LUNSXOM HafaHHs KeanicikoBaHOl MpaBoBOi fOMOMOTH.

KntouoBi cnoBa: afBokaTypa, npaBsa MioAWHU, MEXaHi3M 3ax1CTy NpaB MoAMHK, NPaBOBa AepXKaBa, rPOMafsiHCbKe CyCninbCTBO, MPUHLMN
He3anexHocTi.

The article is dedicated to highlighting the role and importance of the bar in protecting the rights and freedoms of citizens. It is stated that the
Bar, as a public organization of qualified lawyers, is one of the institutions that are able to effectively control the observance of human and citizen’s
rights and freedoms. The right to legal aid enshrined by the Basic Law is a constitutional guarantee and an inherent right of every person. The
work of the Bar as an independent organization, which is a special human rights institute in Ukraine, is emphasized.

The implementation of the principle of independence in the professional activity of lawyers concerns the relationship between the lawyer and
the state. It is emphasized that the independence of the bar should be ensured by the non-intervention of state and other bodies in the activities of
the autonomous institute of the bar. It is noted that such personal qualities of the defender as decency, honesty, and sense of justice also influence
the preservation of the independent status of the defender.

The author of the article notes that probably no non-governmental organization performs such important state functions as the bar. From
how it organized depends on each citizen’s confidence in their security. The article analyzes the views of scientists on the activity of the Bar and
its importance in the life of civil society. It is determined that the primary purpose of the bar as a professional protection institute is to provide
qualified legal assistance to all who need it.

It is focused on the lawyer who has to constantly improve his professional level and fulfill his obligations to the client at the highest level.
Lawyers need to do everything they can to achieve the most positive and legitimate result for their principal. In his professional practice, the
lawyer should be guided not only by the law, but also by the moral principles that shape the ethics of the bar. Analyzing the functioning of the
Ukrainian Bar, the importance of this institute in the mechanism of protection of citizens’ rights and freedoms is emphasized through the provision
of qualified legal assistance.
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AKTyaJbHicTh TeMHM JochigxenHs. KoHuenmis mpas
1 cBOOOJ JIIOMMHU 3HAXOOUTHCS B LIEHTPI HAyKOBHX HOCHi-
JDKEHb Cy4YacHOI IOPHCHPYICHLII, A€ 3AIHCHIOEThCS IPYH-
TOBHE BUBUCHHS MEXaHI3MiB peai3allii IiuX Mpas, iX IpaBoBol
oxopoHH Ta 3axucty. Harerep YkpaiHa sik mpaBoBa JiepikaBa
MIOCWITIOE 3HAYEHHS 1HCTUTYTIB, ITOKIMKAHUX 3aXHIIATH TIPO-
rosiomieHi OCHOBHMM 3aKOHOM TpaBa JItoAWHH. s 11poro
BKpall BOXIMBUM € 3a0€3IECUEHHS HAIEXKHOIOo (YHKIIOHY-
BaHHA TaKOro CHELU(IYHOIO IPaBO3aXUCHOIO IHCTUTYTY
TPOMAJITHCHKOTO CYCIIIBCTBA SIK aJBOKATypa. AJBOKATypa,
Oyly4d HEBil €éMHHM CKJIQIHHKOM JEpP)KaBHOTO MEXaHi3My
3MIHCHEHHS TPaBOCYIisi Ta S(PEKTHBHOTO (YHKIIIOHYBaHHS
CYIOBOi BIaay, MOKJIMKAaHA CTAaTH Ii€BUM IHCTUTYTOM, SIKMH
HNPOAYKTUBHO 3/IHCHIOE 3aXUCT NPaB Ta iHTEPECiB rpoMasiH,
a TaKOX BChOI'O CYCIILIbCTBA.

AHaJti3 ocTaHHIX 1ocTiKeHb i myOaikauiii. TeopeTnanum
MATPYHTSIM JOCHIKESHHS CITyTYBaIU JOPOOKH SIK BITIM3HIHUX,
TaK i 3apyOiKHIX HAYKOBIIIB. 3HAYHUIT BHECOK Y PO3POOKY 3acaj
oprasizarii Ta AiSUTbHOCTI iHCTUTYTY aABOKAaTypH 3pOOHIIN BUCHI
M.P. ApakensH, H-M. bakaszosa, FO.M. bucara, T.B. Bapdo-

nomeeBa, T.b. Binpunk, B.B. 3aboposcekuii, C.C. Kanunrok,
AM. Ilononsxka, O.B. Tumouryk, B.M. [lanosan, FO.C. Illem-
IIyYeHKO Ta iHim. He mpuMeHIIyroun 1iHHOCTI Ta BaKJIMBOCTI
Ipank BUAATHUX BUCHHX, ABTOP BBAXKAE 32 JOLIIBHE TPOBECTH
KOMIUJICKCHUI aHajli3 FOpPUIMYHOI PUPOAN IHCTUTYTY a/IBOKa-
TypH Ta BU3HAYECHHS HOTo poJii B HaJaHHi IPAaBHUYOI JOTIOMOTH
rpoMajsiHaM YKpaiHM sSK KOHCTUTYLIMHOI rapaHTii 3aXUCTy
IIpaB Ta CBOOOJ JIFONUHY 1 FPOMa/IsIHHUHA.

Buknaxg ocHoBHoro marepiany. JlromuHa, ii KuTTS
1 370pOB’sl, 4eCTh 1 TiTHICTh, HEJOTOPKAHHICTH 1 Oe3reka
BU3HAIOTHCSA B YKpaiHi HaWBHIOI COLIAJIBHOK IIHHICTIO.
ITpaBa i cBOOOIM JIOAMHY Ta iX rapaHTii BU3Ha4alOTh 3MICT
1 CIIPSIMOBAHICTb AISVIBHOCTI AepxkaBU. JloTpUMaHHS 1ii€] KOH-
CTHTYIIHHOI HOPMH € HalBa)XJIMBIIMM 3aBIAHHSIM KOXHOL
MPaBOBO1 KpaiHU.

Hamanus kBamidikoBaHOT OPHUIMYHOI JIOTIOMOTH MpO-
(eciiiHOI0 aJIBOKaTChKOK CHUIBHOTOK € TapaHTIEI 3aXHUCTY
rpomMagcbkocTi. ToMy MOXIIHMBICTH OTPUMaHHsS 0CO00I0 Mpa-
BOBOI JIOIIOMOTH € BaXXJIMBUM 0J1aroM y Oy/b-sIKOMY IIUBii30-
BaHOMY CycCIUIBCTBI. 3akpimiene ct. 59 Koncrurynii Ykpaiau

45



Ne 12020

IpaBO Ha MpOoQeciiHy MpaBHUYY JOMOMOTY € OpraHIYHOIO
YaCTUHOIO IPABOBOTO CTaHy 0COOH B JIEpXkaBi, OJJHUM i3 Bax-
JIUBUX (aKTOPIiB aKTHUBHOI Y4acTi HACEJCHHs B XUTTI KpaiHH
Ta HEBiJ €MHHM IPABOM KOXHOI JFoAHH. {7151 HaaHHS Tpo-
GbeciitHoi paBHUYOT JOTIOMOTH 3rifHo 3i cT. 131> OcHOBHOTO
3akoHy B YKpaiHi Ji€ agBokarypa [1].

KoHcTutyniiiHe npaBo Ha kBastiikoBaHy npaBHHUY (TIpa-
BOBY) JOIIOMOTY BXOAWTH 1O CKJIQZy NPAaBOBOTO iHCTHTYTY
OCHOBHUX IIPaB Ta CBOOOJ JIOAWHH i TPOMaISTHIHA, SIKi JIEKATh
B OCHOBI IIPaBOBOTO cTaTycy ocobucTocTi. Lle mpaBo € oqHUM
13 HalBa)XXMBIIINX NPaB JIOAWHY 1 TPOMaASHUHA, TapAHTIEO
JOTPHMAHHS KOMIUIEKCY iHImuMX mpas. [IpaBoBa momomora sik
i1es1, mpeIMeT MPaBOBOTO PETYJIIOBaHHS, a TAaKOXK BUA mpode-
ciifHOi AisNbHOCTI HaOyBa€e peaqbHOrO 3HAUCHHS Ta CIIPaBXK-
HBOI COIIAJILHOI IIIHHOCTI B yMOBax po30y10BH IIPaBOBOi Jep-
JKaBH Ta TPUBAIOYUX €BPOIHTErpaLliiHUX MPOLECIB.

IIpaBo rpoMansH Ha OTPUMAaHHS KBali(hiKoBaHOI MPaBO-
BOI JIOIIOMOTH, B TOMY YHCIi IPaBO KOPUCTYBaTUCS MOCIY-
raMd aJBOKara, 5K IpolecyalbHa rapaHTis mnepelyBa-
IOTh Y TICHOMY 3B’SI3Ky 3 IPAaBOM Ha 3aXHCT 1 MPaBOCYAIsS
[2, c. 107, 110]. TIpaBoBa jomomMora MoCTa€e B SIKOCTi KOH-
cTUTyLiliHOI rapaHrtii, a He Oe3mincTaBHOI Aexiapalii mpo
IPaBOBUIl 3aXMCT 1 mependayae MOXKIMBICTh yUacTi aiBOKaTa
B KOHCTHUTYI[IHHOMY, KPHUMIHAJIbHOMY, aJMIiHICTPaTHBHOMY,
LOUBLIFHOMY CYJJOYMHCTBI 3 METOIO 3aXUCTY IIPaB Ta 3aKOHHUX
1HTepeciB CBOIO AOBIpUTEISL.

3araqoM MpaBO Ha IPaBOBY JONOMOTY BHU3HA€THCA
3arajJbHUM IIPaBOM, sKe 3a0e3medye 3aXHCT IMpaB JIIOIUHY,
Ta MOXe 3AiHCHIOBAaTHCS B (OpMi IOPUANYHUX KOHCYJIBTa-
1iif, po3’sICHEHb 13 IPaBOBHUX NHUTaHb, CKJIQJAHHS 3asB, CKapT
Ta IHIIMX JOKYMEHTIB, 3[iHCHEHHs NPEICTaBHULTBA B Cyi
Ta iHImKX AepkaBHUX opraHax. Crarrs 19 3akony Ykpainu
«IIpo aBOKaTypy Ta aABOKATCHKY IisUTbHICTB» MICTUTH ITepe-
JIIK BUJIB aJBOKATCHKOI AiSJILHOCTI, SIKHH HE € BUYEPIIHHUM,
OCKIJIbKM BKa3aHa HOpMa 3a3Havae, 110 aJBOKaT MOXKE 3/il-
CHIOBATH HIII BUIIU aJJBOKATCHKOT [IiSUIBHOCTI, HE 3a00pOHEH1
3akoHOM [3].

AnBokarypa K IyONiuHa OpraHi3amis KBai(hiKOBaHHX
IOPHCTIB HUHI € OJIHUM i3 Hebararbox iHCTUTYTIB, 3JaTHHUX
e(eKTUBHO KOHTPOJIIOBATH AOTPHMAHHS IEP>KaBOIO MPaBo-
BHUX HOPM 1 mpaB, cBOOOA JrOAMHHU 1 TpoMajsHuHa. Came 15
IyOJIiYHO-TIpaBoBa (DYHKI[iT € OCHOBHHUM HAIpPSIMOM MisUTb-
HocTi ajBokarypu. Haremep posb agBokaTypu SIK iHCTpY-
MEHTY Cy4acHOi JEMOKpaTii CTpPIMKO 3pOCTa€, OCKUIbKH
YTBEPIKEHHS TIPABOBHUX 3acaj JEp>KaBHOTO Ta CyCIUIBHOTO
XKUTTS, peaimizaiis IpaB i CBOOOX IpOMajasH € IIPiOPHTET-
HUM HampsIMOM DPO3BUTKY BiTUM3HSHOI IPaBOBOI CUCTEMH.
Bxonsum 10 cUCTEMH OpraHiB, sKi 3/1IHCHIOIOTH MPAaBOOXO-
POHHY JisUTBHICTB, aJJBOKATypa 3aiiMae B Hill 0COOIUBE MicCIIe.
CamMe BOHa MOKJIMKaHA 3a0e3MedyBaTH 3aXUCT IIPAB JIFOAUHA
B IpOLEC] 31ilICHEHHS NPaBOOXOPOHHOI AiSVIBHOCTI HUIIXOM
Ha/IaHHS KBaJIi(hiKOBaHOT FOPUANYHOT JOTTOMOTH.

KoHnctutyniiine rapaHTyBaHHS HaJaHHS IIPABHIYOI JOIIO-
MOTH Ta CYJOBOTO 3aXHCTy IIPaB JIFOAUHU MOXe OyTH 3a0e3-
IeUeHe JIMIIEe HA OCHOBI JOCATHEHHS OanaHCy MiK IPUBAaTHO-
MIPaBOBUMH Ta MyOJIYHMMU OCHOBaMH PO3BUTKY CYCILIbCTBA.
BpaxoBytouu, mio npodeciiiHi npaBa aJBokara periiaMeHTY-
IOTBCSL  TIOJOXKEHHSMU CYKYITHOCTI HOPMAaTHBHO-IPaBOBUX
aKTiB, PETy/IIOI0UUX 3arajbHy 1 IPolecyalbHy CTOPOHHU JisIb-
HOCTI aJIBOKara, 1 MOEHYIOTh Y 001 TOBHOBa)KEHHS a/IBOKATa,
aJIBOKara-Tnpe/ICTABHUKA 1 aJ[BOKATa-3aXMCHUKA, B MpOIECi
3aCTOCYBaHHS SIKMX BiH BCTYIIA€ Yy MEBHI MPaBOBITHOCHHH, IO
MOXYTb BUHUKATH MDK a/JBOKAaTOM 1 IPaBOOXOPOHHUMU Opra-
HaMH, MK aJIBOKATOM 1 CYZOM, MK aJJBOKaTOM Ta OpraHaMu
JIepKaBHOT BIIQJM Ta YNpaBIiHHSI, (QI3HUYHUMU Ta HOPHIUY-
HUMH 0CO0aMH, YCTAaHOBAaMH, OpPTaHi3alisiMU, TO MOXKHA 3pO-
OUTH BUCHOBOK IIPO HAsABHICTb OKPEMOI'0 iHCTUTYTY NIPaBOBOI
JIOTIOMOTH aJiBoKara [4, c. 244].

Bapro 3a3HauMTH, IO agBOKarypa B JEMOKPAaTHYHOMY
CYCIIIBCTBI (QYHKIIIOHYE K HE3alIekKHA IHCTHTYIIis, TOOTO He
HiANOpSKOBaHa JiepxKaBi, 3a0e3edeHa BiJ Oynb-IKOro CTO-

POHHBOTO BTPYYaHHS Ta € OCOONMBUM IPABO3aXHUCHUM 1HCTH-
TyToM B YKpaiHi. [Ipo 1e cBimunTh iMneparus npodeciiiHoro
3aXMCTy IpaB Ta 3aKOHHUX 1HTepeciB 0cid y cyai, myOmidHo-
MIPaBOBUM CTaTyC LIbOTO iHCTUTYTY, HAZJaHHS AEPKaBOIO IIPaBa
Ha OTPUMAaHHS MPAaBOBOi OTIOMOTH aOCOJIOTHO BCIM (i3uu-
HUM 1 FOPHIMYHHM 0CO0aM.

HesanexHicTb aJBOKAaTypH € OAHUM 13 IOJOBHHUX IpPUH-
LMIIB aaBOKATCHKOT AisbHOCTI. OTXKE, MOBUHHI HE TiNBKU
ICHYBaTH HaJliliHI MeXaHi3MH 3a0e3MeUCHHS [[bOTO MPHUHIIUITY,
a ¥ Oe33actepexHe Horo morpuMmanHs [5, c. 7]. Peamizariist
IPUHIUITY HE3aJeXKHOCTI y npodeciiiHiit AisIbHOCTI aJBOKa-
TiB IEePeayCiM CTOCY€ThCS IUIOUIMHY B3a€MOBIIHOCHH a/IBO-
KaT-7iepkaBa. B 1[bOMY acrekTi He3aJIeKHICTh aJBOKaTypH
TIOBMHHA 320€3MedyBaTnCsl HEBTPYUAHHAM JIep)KaBHHX Opra-
HiB y IiSUIbHICTH aBTOHOMHOIO IHCTUTYTY I'POMaJSHCHKOIO
CYCHUIBCTBA — a/IBOKaTypH. BpaxoByroun Te, 110 aJBOKarypa
Ta JiepkaBa 00’ €JHaHI JOCATHEHHSM CIUIBHOI METH (3aXHC-
TOM TIpaB i CBOOO JIIOMUHK Ta TPOMAJITHUHA), iXHi BIIHOCHHU
TIOBUHHI MaTH PiBHOMPABHUIA XapaKTep.

ABTOp BBaKae, L0 AEp)KaBa MOXKE PETrYIIOBAaTH [isUIb-
HICTh aJBOKAaTypH JIMILIE B MEXKaxX, SKi BU3HAYAIOTH TOPSIOK
11 MiSABLHOCTI, a B IHIINX BHMIIQJKaX aJBOKATChKa JisILHICTH
Ma€ BH3HAYATUCSI BHYTPINIHIMH KOPHOPAaTUBHHMH IIPaBHU-
namH, 30kpema [IpaBuiaMu aJBOKaTChKOI €THKHU. 3BaXKalouu
Ha Te, IO aJBOKATypa HE € CKIaJHUKOM CHCTEMH JIep>KaBHOT
Ta MICIIEBOI BJIaJy, 3a3Ha4eHi OpraHu He MaloTh IpaBa 3[ii-
CHIOBATH Oy/1b-sIKUi1 BIUTUB Ha AisJIbHICTh a/IBOKATIB 32 YMOBH,
10 1 AiSIbHICTh HE MOpYIIY€e YHHHE 3aKOHONABCTBO. Take
MOJIOKEHHS Bi/IMOBIIA€ IPUHIIUIIAM 1 3aBJJaHHSM aJBOKaTypH
SK IHCTUTYTY, IO 3IIMCHIOE 3aXHCT KOHCTHTYLIHHUX IIpaB,
cBo0o[ Ta iHTepeciB (PI3UUHMUX 1 IOPUIUMYHUX OCIO IUIIXOM
HajaHHs iM npaBoBoi gonomoru. HeoOXigHO 3ayBaXkHUTH, 1110
HE3aJIeKHICTh aJJBOKATa 3aJICKUTh 1 Bl 1HIIMX BHYTPIIIHIX
YUHHUKIB, OCKIJIBKH TaKi 0COOUCTI SIKOCTI SIK HOPSITHICTD, Yec-
HICTb, BIJUYTTA CIIPABEUIMBOCTI BIUIMBAIOTh HA 30€PEIKEHHS
HE3aJISKHOTO CTaTyCy 3aXHCHHUKA. ABTOP BBaXae, 10 AOTPU-
MaHHS TPHHLMUIY HE3aJEeKHOCTI BIJIrpae KIFOUOBY pOJb
y 3a0e3MeUeHHI 3aXHUCTY MPaB Ta iIHTEPECiB IPOMAJISH.

AJIBOKaTypa € KOMIUIEKCHUM BHSBOM SIK JISPIKaBHOTO, TaK
1 CYCHUIBHOTO iHTEpecy, OCKUIbKU came 4epe3 Hel i 3aBIsIKU
aJIBOKaTypi INpaBoBa JepkaBa peaiizye MOXKIHMBICTH 3a0e3-
MEYCHHS CBOTM IpOMaJIsIHAM IXHIX mpaB i cBoOo. JisIbHICTh
aJIBOKaTiB HOCUTH KOHCTHTYII{HO 3yMOBJCHHH JepiaBHO-
3HAYMMHUIT XapakTep, a aJJBOKATH MOBUHHI OyTH MaKCUMAJIbHO
HE3aJIeKHUMH BiJl IEpKaBH, 00 €(EKTUBHO 3aXUIIATH TPO-
MaJIsSiH 1 FOPUINYHUX 0Ci0 Bijl aJIMIHICTPATUBHOTO CBaBiILIS.

AJIBOKaTypa — YHIKaJbHE IOpUIUYHE SBHUINE, LI €IUHA
OpraHizaiisi, ska BHUKOHY€ JAepxkaBHY (IyOJiuHO-IIPaBOBY)
(yHKILIIO 1 HE € IPU [[BOMY JIEPYKABHUM OPraHOM, & HaBIaK!
30epirae He3aJexkHICTh Bif nepxkaBu [6, c¢. 431]. AnmBokar,
3aXHWINAIOYH TIpaBa JIIOJUHU, POOHTh HAJ3BHYANHO KOPHCHY
CIIpaBy, 110 BiJirpae BEIUKY POJIb SIK AJsL 0COOU, sIKa 3BEPHY-
J1acst 32 MPaBOBOIO JIOTIOMOT'OK0, TaK 1 JUIsS CYyCHUIBLCTBA, 320€3-
MEYyIOYH JOTPUMAHHS 3aKOHHOCTI Ta YCYHEHHS 11 MOPYIICHb.

MerTor0 iCHYBaHHS aJBOKaTypH sSK iHCTHTYTY mpodeciii-
HOTO 3aXMCTy Ta IPEICTaBHULTBA € HAJaHHs KBali(ikoBa-
HOI IPaBHUYOI JOIIOMOTH BCiM, XTO ii morpedye. MalyTb, Ha
JKOJIHY 1HINY HeIepKaBHY OpraHi3ailifo HaTerep He MOKJa-
JICHO TaKMX BaXJIMBUX JCPKaBHUX 3aBAaHb 1 QYHKINH, SKi
BUKOHYE€ aJiBOKaTypa. Bix Toro, Hackinbku BOHA OpraHi3oBaHa
Ta 3aKOHOJIABYO 3aXMUINEHA, 3AeOIIBLIOro 3aleKUTh BIIEB-
HEHICTh KOXKHOTO T'pOMaJISHUHA y CBOil Oesmemi. [ToTpiOHO
mam’sITaTd, 10 aIBOKAT 3aXHIae 3aKOH BiJl CBABLLIA, a TOMY
Horo JisIbHICTH BIANOBIAAE K IHTEpecaM KOHKPETHOI (izuy-
HOI YM IOpUIUYHOI 0co0H, Tak 1 MyOniYHO-IIPAaBOBUM iHTEpe-
caM JIepKaBH Ta CyCIIbCTBA.

ABTop mofinsie xyMKy M. ApakeisiHa Ipo 3aliKaBJIeHICTh
YKpaiHChKOI Jiep:kaBU B TOMY, 1100 aJBoKaTypa Oyaa BHCO-
KompogecifHUM IHCTUTYTOM, OCKINBKU PiBEHb i PO3BUTKY
€ IHJAMKAaTOpOM CTaHy JEMOKpaTil B CYCHiJbCTBI W OJHIEIO
3 O03HAaK peaJbHOI 3aXWIIEHOCTI MpaB Ta CBOOOJ IJIIOOHHHU
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i rpomMagsiHUHA. Sk 3a3Hayae HayKOBellb, aJBOKaTypa Oyna
1 3aJIMIIAETHCS IHCTUTYTOM, SIKUM HalOLNbII aeKBaTHO BiJo-
Oparkae IPaBOBUI CTaH JEP)KaBH i CYCHIIbCTBA, a TAKOXK CTY-
MiHb 3aXHUIICHOCTI MPaB Ta CBOOOJ JIOAMHHU 1 TPOMATHUHA,
rapaHTii 010 HAIaHHS IPOMAJITHaM MPaBOBOI JOTIOMOTH.
CydacHa IeMOKpaTHU4Ha IepKaBa HaJja€ IOpUIUYHI rapaH-
Tii I npoQeciiiHOl IOPUINYHOI JIOTIOMOTH TPOMAJSTHAM,
CTBOPIOE HAJICKHI YMOBH JUIsl (DYHKI[IOHYBaHHS €(EKTHBHOT
aJIBOKaTypy Ha NPUHIUIIAX CaMOBDPSIYBaHHS. BakiumBum
€ Te, 1[0 CydyacHa aJBOKaTypa MoOyloBaHAa Ha JOCSITHEHHSAX
Teopii paB JIIOAUHY, 3aCHOBaHOI HAa BU3HAHHI IIPIOPUTETHOCTI
IIpaB Ta cBOOOJ JIIOOMHY i TPOMAJSHUHA B IEMOKPATHIHOMY
CyCHiIbCTBI. BifMOBiIHO cTaTyc i 3HAYEHHS [IbOTO 1HCTHUTYTY
MIOBMHHI 3pOCTATH i3 BIOCKOHAJICHHSM Ta PO3BHTKOM iHCTH-
TYTIB IPOMaJSHCHKOTO CYCIHiNbCTBA i NMPaBOBOI IepkaBH, a
TakoX (POPMYBaHHSM B3a€EMOBIIHOCHH MK HUMH, 4epe3 sIKi
PO3KPHBAETHCS COLiaNIbHA 1 IPAaBOBA MPHUPOJA aTBOKATYPH SIK
e()eKTHBHOTO IHCTHTYTY CY4aCHOTO IPOMAISTHCHKOTO CyCHiJIb-
ctBa [7, c. 188, 190]. Tak, ocCHOBHUMH TiIBaNUHAMH OyIIb-
SIKOTO TPOMAISHCHKOTO CYCIIJIbCTBA aBTOP BBA)KA€ BH3HAHHS
Ta 3aXUCT MPUPOIHUX IpaB JIOAWHH, PIBHICTH BCIX IMepen
3aKOHOM Ta IOpUJIUYHY 3axHuIleHicTh ocobu. Llinkom oue-
BUJIHO, 10 TPOMAJISTHCBbKE CYCITUILCTBO HE MOYKE PO3BUBATHUCS
mo3a MeXaMHu aJBOKaTypH, a LI Mepel UM IHCTHTYTOM
CTaBIISATh HE CTUIHKH aJIBOKATH 1 AepiKaBa, a i CyCIIBCTBO.
ToBopstuM Ipo IHCTUTYT aJBOKATypH, HPOBiAHE Micle
BiZIBEJICHO 0CO01 aaBOKara, KUl OyIydH «OOIHYUsSIMY IHOTO
IHCTHUTYTY, TOBUHEH TOCTIHO yJIOCKOHAIIIOBATH CBill mpode-
CifiHMI piBEHb, BOJIOAITH TIIMOOKOK IMPABOBOIO KYJIBTYPOIO
Ta BUKOHYBATU 3000B’13aHHS IIepe]l KITI€HTOM Ha HAWBHILIOMY
piBHi. JliNbHICTE aJBOKaTa HE OOMEXKYETHCS JIMIIE CyMIIiH-
HUM BHMKOHaHHSM CBOiX OOOB’SI3KiB B MeXax 3akoHy. BiH
MIOBWHEH BHCTYIIATH B IHTEpecax Mmpasa Tak caMo, 5K 1 B iHTe-
pecax THX 0ci0, sIKi 3BEpHYIIUCS 3a IPABOBOIO JOIOMOIOI0.
AzBoKaTH, 3axUIAlYM IpaBa Ta iHTepecH ¢i3ud-
HUX 1 IOPUIUYHUX 0Ci0, MOBHMHHI pOOUTH BCe, IO BiJl HUX
3aNeKUTh, AN JTOCATHEHHS MaKCHUMaJbHO ITO3UTHBHOTO
Ta 3aKOHHOTO Pe3yJbTaTy Ui 0coOm, sIKiff agBOKaT Hajae
JIOIIOMOTY Ta 3a XXOJHUX OOCTaBUH HE HAIIKOAWTH. IIpuH-
mun «He Hamkoas!» moBuHEH OyTH A€Bi30M HE JIHIIE Mpes-
CTaBHUKIB HalTyMaHHimoI npodecii — mikaps, a i 6e33acre-
PEXKHO BTUTIOBATHCS B AISUIBHOCTI agBokarta. YacTo afBoOKar,
JoIIoMararous JIIOUHI, BiiJja€ He JIMIIe CBOI 3HAHHY, a i Jac-
TUHY JAyIIi, BUTPAa4a€e CBOI JKUTTEBI CHiM, 0€3 YOro 4acom
HE MOYJINBO HAJATH Ji€BY IPaBOBY JAOIOMOTY. Sk 6aunmo,
y mpodecii agBokaTa IepeIuIiTaloThCs He JHIIE IPaBoBi, a
i MOpaJibHI acleKTH, Ha OCHOBI 4oro copmyBanacs eTHKa
IHCTUTYTY alBOKaTypH.
ABTOp BBakae CIyIIHOW AYMKY B. 3a00poBchbKOro, 1o
HaJaHHS TIPABOBOI JIOIIOMOTH ITOTPIOHO PO3IISANATH caMe SK
CpusHHA 0co0i, siKa 3iTKHyJacs 3 IOPUAMYHUMHU IIpoOIe-

rapaHTyro4ul 0co0i KOHCTHUTYIIIIHE MPaBO HAa HAIAHHS MPABO-
BOI JONOMOrH, IIOBHHHA 3a0e3edyBaTH I HaJle)XHI yMOBHU ii
peautizarii.

ABTOp CTarTi MOALUISE TMO3UIII BITYM3HSIHOTO 3aKOHO-
TIABILS, SKAH HAa KOHCTUTYLIIMHOMY PiBHI 3aKpilMB 3a aJBoO-
KaTypolo 000B’s30K HaIaHHS IPaBOBOi gomoMoru. BoxHouac
HayKOBEIlb 3ayBaKye, 110 BapTO BpaxyBaTH # Te, 10 3a0e3-
MeYCHHsI HaJIeKHUX YMOB peaji3alii BKa3aHOro mpasa BinOy-
BAETHCSA K 32 JOTTOMOTOIO 3aKPIIUICHHS CYTTEBUX KBai(ika-
[ifHUX Ta IHIIAX BUMOT 10 KaHIUIATIB Ha 3000yTTS CTAaTyCy
a/IBOKAaTa, TaK 1 MIJISIXOM 3aKpilLUIEHHSI 0COOIMBOro Npodeciii-
HOTO CTaTycCy aJBokara. Bce e GesanensauiiiHo Bkasye Ha Te,
IO HaJaHHsS KBai()ikOBAaHOI MPABOBOI JOMOMOTH TTOBUHHO
acoriroBarucs came 3 mpodeciiHO MisTIBHICTIO aJBOKaTa
[8, c. 56].

ITpote HUHI 1€ MOXXHA 3yCTPITH CYIPOTUBHUKIB aBOKAT-
cpKoi MoHoOTMOMIi. BinbmIicTs i3 HUX HE BXOAATH O aJlBOKAT-
CBKOI CITUTFHOTH Ta TOOOIOIOTHCS, IO e MOXKEe BUMAraTH BiJ|
HUX HaJIMIpHUX 1 HEOOIPYHTOBaHUX 3ycUiIb. OHAK e(EeKTHUBHE
[IPaBOBE pPerymioBaHHA MpodeciiiHol opuIMYHOI AiSIBHOCTI
€ TIOKa3HUKOM 3piJIOCTI PAaBOBOT CHCTEMH JIepKaBH. YKpaiHa
SIK MIPaBOBa JepkaBa TapaHTye CBOIM IPOMaJsHAM IPaBoO Ha
MpaBHUYY JOIOMOTY, a Horo peasi3allis B OCHOBHOMY 1 3/1il-
CHIOETBCS afBOKaTyporo. Came OCTaHHS, BHCTYIAIOYM COLl-
aIBHUM IHCTUTYTOM, BUKOHYE 3aXHUCT IIPaB Ta CBOOO JIIOAMHU
i TpOMaITHHHA.

Po3MipKOBYrOYM HaJi PO3BUTKOM IHCTHTYTY aJBOKaTypH,
CIyIIHOIO € AymMKa M. ApakensiHa, SIKMH Ha3UBa€ OpraHisa-
LiiiHy HEe3aJeKHICTh, TPOPECIiHY KOMIIETEHTHICTh, CAMOBPS/I-
HICTb, HEBIJI'€EMHICTh aJBOKATYPH BiJ MPABOCY/IIS Ta 3aXHCTY
IpaB i CBOOOJ JIFOMHH ITePIIOPSTHIMH HaIPsIMaMH BJOCKOHA-
JIEHHS LIbOTo 1HCTUTYTY. Ha nyMKy HayKOBIIL, B Takuil crocid
aJIBOKaTypa OTpHMaJla BHIIMH CTAaTyc JIOBIpM Ta BUHIUIA Ha
HOBHUH piBEHb BIAMOBIIAIBHOCTI Mepe]] TpoMaichKicTio. [lepe-
OyBaro4H B poJii MPaBO3aXUCHHUKA Ta AIFOUYH K YIIOBHOBAXKECHHIH
IPEACTaBHUK CYCIIBCTBA, aBOKATypa MOXe e(EKTHBHO BUKO-
HYBaTH MOKJaJieHi Ha Hel GpyHkuii [9, c. 9].

BucHoBku. HeoOXigHiCTh IisUTBHOCTI IHCTUTYTY aJBO-
KaTypl BH3HAETBHCS Ta 3aKPIIUTIOETHCS Ha KOHCTHUTYLIHHOMY
piBHI, OCKUIBKM aJBOKaTypa SK iHCTUTYT JEMOKPAaTHYHOIO
CYCIIJIBCTBA € TAPAHTOM 3aXHCTY ITPAB Ta IHTEPECIB TPOMAJISH.

Amnanizyroun (QyHKIIOHYBaHHS yKpaiHCBKOI aIBOKaTypH,
ABTOP XO4Ye HATOJIOCUTHU Ha BOXKJIMBOMY 3HAYCHHI IIbOTO 1HCTH-
TYTYy B MeXaHi3Mi 3aXMCTy IIpaB Ta CBOOOJ JIOAUHM i I'PO-
Ma/ISHUHA, OCKIJIBKM Came aJ[BOKAaTypa iCTOPHYHO TOKJIH-
KaHa OyTH 3aXHCHHUKOM TPOMAJICBKHX IHTEpeciB. 3ryproBaHa
Ta 00’€/IHaHA TyXOM CIIPaBeUIMBOCTI aJBOKATChKa CIIJIbHOTA,
JUSUTBHICTD SIKO1 0a3yeThesl Ha MPUHIUIAX TyMaHi3My, 3aKOH-
HOCTI, HE3aJICXKHOCTI BiJ] Iep>KaBHOTO Ta 1HIIOTO BTPYYaHHS,
3[aTHa 3HAWTH MUISIXU 3aTBEPDKEHHS MapTHEPCHKHX BiIHO-
CHH 1 30aJaHCyBaTH IHTEpECH IPOMAISHCHKOIO CyCILIbLCTBA
Ta JICP>KaBH.
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