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Abstract

This article examines the 2003 ban of radical Basque nationalist parties Herri Batasuna,
Euskal Herritarrok and Batasuna for their integration in the terrorist group Euskadi Ta
Askatasuna. It does so by examining the political context in which proscription took
place and testing two hypotheses developed from the broader literature on party bans
addressing the question: Why do democracies ban political parties? Case study analysis
on Spain supports the two hypotheses - that democracies ban anti-system parties when
alternative forms of marginalization are not effective and that ‘intolerant democracies’
are more likely to ban political parties than ‘tolerant democracies’.



Introduction

In 2003, the Spanish Supreme Court banned Herri Batasuna (HB), Euskal Herritarrok
(EH) and Batasuna, three Basque separatist parties linked to the terrorist group Euskadi
Ta Askatasuna (ETA). Since then, the return of Batasuna - effectively successor to
both HB and EH - to electoral politics under a different guise has been repeatedly
blocked by the courts. The effects of proscription are far-reaching. A banned party may
no longer contest elections, loses all entitlements such as access to state funding, and its
assets are to be confiscated and sold off by the state (Virgala, 2003-4: 622).

Prior to proscription, ETA’s political wing (henceforth Batasuna) contested elections
over some twenty years. At its peak, it was able to win up to five parliamentary seats
(231,722 votes) in Spanish general elections (HB, 1982) and fourteen seats (224,001
votes) in the Basque parliament (EH, 1998). In 2011 municipal elections, the electoral
coalition Bildu, widely identified with radical Basque nationalists but formally
composed of independents and candidates from two legal parties, won 1,137 councillors
in the Basque Country and Navarre and became second most voted party in the Basque
Country with 26% of the vote.

The long wait to ban HB, EH and Batasuna raises the question: What changed to make
policymakers later consider proscription appropriate? The case also permits
examination of hypotheses addressing the broader question: Why do democracies ban
political parties? Political parties are endowed with primary representative functions
and embody fundamental rights of association and expression. A decision to ban a party
is therefore a grave decision, even if justified by supporters as necessary to defend
liberal values and democracy itself. In this context, it is pertinent to ask why
democracies ban political parties; even more so, given that not all democracies deal with
the extremist parties by banning them.

There is an extensive literature on the illegalization of political parties. It is dominated
by law (Kirchheimer, 1961; Gordon, 1986; Fox and Nolte, 2000; Sajo6, 2004; Karvonen,
2007; Corcuera et al, 2008) and political philosophy, where the dilemma of ‘tolerating
the intolerant’ has been an issue for centuries (Locke [1689] 1991, Mill [1859] 1998,
Rawls, 1972; Waldren, 1981; Scanlon, 2003). Political scientists have mostly focused
on the impact of proscription and its effectiveness in relation to alternatives like
marginalization of extremists through the electoral system, ostracism and collusion by
mainstream parties (Husbands, 2002; Hainsworth, 2008; Norris, 2005: Bale, 2007). In
this literature, official justifications for proscription tend to be taken at face value and
there has been no systematic, comparative attempt to look behind official rationales.
Nevertheless, existing studies permit development of plausible hypotheses that help to
explain why democracies ban political parties in general and why Spain banned HB, EH
and Batasuna in particular.

After a brief introduction on ETA, its political wing and the legal framework for the
proscription of political parties in Spain, I identify possible explanations for the Spanish
state’s change of policy on proscription. I discuss the political context in which
proscription occurred in Spain. I then consider the validity of two hypotheses developed
from the broader literature to explain the proscription of EH, HB and Batasuna in 2003,
namely that democracies ban parties when alternatives are not effective and that
‘intolerant democracies’ ban parties.



ETA, Batasuna and the radical Basque nationalist left

Euskadi Ta Askatasuna (ETA, Basque Homeland and Freedom) was founded in 1959
during — and as a response to the repression of - the dictatorship of General Francisco
Franco. ETA was formed by a small group of Basque youths dissatisfied with the civil
war generation of Basque nationalists and the dominant Partido Nacionalista Vasco
(Basque Nationalist Party, PNV). The group sought to establish an independent socialist
state, encompassing Basque provinces in Spain and France (Jauregui, 2002; Muro 2005,
571-89). General Franco’s death in 1975 and the ensuing democratic transition
prompted one faction - ETA politico military (ETA political military) - to form a
political party, Euskadiko Ezkerra (Basque Left), which took part in democratic
elections, constitutional and Basque autonomy statute debates, and eventually
renounced violence (de la Granja, 2003: 136).

The largest faction — ETA militar (ETA military) — continued to conceive the Basque
Country as an occupied territory and pursued armed struggle to achieve national
liberation. Soon known simply as ETA, it rejected new democratic institutions
established in the 1978 Constitution for not recognizing a Basque right to self-
determination, and a 1979 Autonomy Statute devolving political power to new Basque
institutions for being an obstacle to independence. In response it mounted a massive
campaign of terror against the democratization process. Since its first confirmed killing
in 1968, ETA has killed 829 people and has injured kidnapped and extorted thousands
of others.

In the early 1960s, ETA pursued revolutionary war and military defeat of state security
services in Basque territories (Ibarra, 1987: 58-61). By 1965, it adopted a ‘spiral of
violence’ (or action-repression) strategy, where violence was used to provoke increased
state repression and eventually popular insurrection against the Spanish state (ibid).
Consolidation of democracy and significant support for new institutions of Basque self-
government' prompted a new strategy where violence was employed to force state
authorities to negotiate from a weak position and accept demands of the Alternativa
KAS, including: total amnesty; expulsion of state security services from Basque
territory; improved living and working conditions for Basques; recognition of Basque
national sovereignty, right to self-determination and independent statehood; and
adoption of the Basque language (Euskera) as official and primary language (ibid, 99-
100).

This orientation to violence is grounded on an interpretation of Spanish democracy as
repressive and ‘anti-Basque’ (Muro, 2005: 584-5; Mata, 1993: 279-287). Spanish
democracy is seen as a continuation of Francoism and at best a ‘pseudo-democracy’:
For the paramilitaries and their supporters, dictatorship and democracy contained strong
anti-Basque elements with real power, including the Church, army and mass media
(Muro, 2005: 584-5; Mata, 1993: 280-2). While the utility of violence is now openly
disputed in the radical Basque nationalist movement more generally, in the first decades
of the democratic period, it was widely seen as an effective instrument for pushing the
government to negotiate independence; shaping broader political, economic and social
conditions in the Basque Country; communicating the intensity of dissatisfaction with
the status quo; and keeping the Basque nationalist project alive through constant
agitation and consciousness-raising (Mata 1993: 279-83). These views led many radical



Basque nationalists to rationalize ETA’s violence by comparing it with violence
employed by state (Ibid, 285-6).

In 1975, radical Basque nationalists established the Koordinadora Abertzale Sozialista
(KAS, Patriotic Socialist Coordinator) (Llera 1992; Mata, 1993: 95-131). Although it
initially involved both ETApm and ETAm, disputes about participation in the 1977
elections prompted ETApm and supporters to leave (Dominguez 2006: 335). KAS came
to include the movement’s leading political party (Herriko Alderdi Sozialista
Iraultzailea, HASI, dissolved in 1992), trade union, youth and women’s organizations.
KAS was to establish the line of action for participating groups, for Herri Batasuna
(HB) and the whole social tapestry of groups supporting ETA - religious, cultural,
ecological, women’s, students’ and among others. In 1978, a coalition of parties,
including HASI, formed HB as a vehicle to represent ETA and the izquierda abertzale
in elections. Euskal Herritarrok (EH) emerged in 1998 as an electoral coalition,
dominated by HB. It was refounded as Batasuna in 2001.

Collectively, ETA and this wide circle of supporters was known as the Movimiento de
Liberacion Nacional Vasco (Basque National Liberation Movement, MLNV) or more
generally, the izquierda abertzale (radical nationalist left) (Dominguez, 2006: 274;
Llera, 1992: 183-6). It was both a social movement and an instrument by which ETA
sought to achieve independence through negotiation with the Spanish state (Mata, 1993:
95-131). Its presence could be felt in many spheres of social life — including sports,
Basque language schools and bars (Herriko Tabernas) (Mata, 1993: 104). Various
scholars have associated the movement’s radical nationalism with ‘political religion’
observed in an elaborate set of symbols, liturgy and rituals, including public
commemoration of the so-called gudari (Basque soldier) who sacrificed life or personal
freedom for Basque independence (Casquete, 2009, see also Isaskun, 2002).

ETA was its catalyst, theorist, source of cohesion and enforcer, a power which,
according to Mata, derived from a legitimacy, or the ‘symbolic capital’, generated by its
life and death struggle with state security forces; its ability to intimidate dissenters; and
tight control over the composition of key bodies, including HB (1993: 112). The MLNV
embodied a division of labour (desdoblamiento), where ETA remained the military
vanguard but others held different roles (Mata, 1993: 111). HB was to represent the
MNLYV in the electoral arena (Mata, 1993: 124). However, its role was not so much to
pursue power through access to public office, although HB and its successors won many
votes and governed in various municipalities.” Rather, HB was conceived as a tactical
instrument pursuing the ‘accumulation of forces’ (acumulacion de fuerzas): Its principal
raison d’etre was to strengthen the MLNYV and the cause of independence by taking on
various social grievances and becoming a focal point for Basque radicalism of all kinds
(Mata, 1993, 124-7). The ‘symbiotic relationship’ between HB, KAS and ETA was
reflected in the presence of ETA in KAS; the presence of KAS organizations in the
directorate (mesa nacional) of HB; and the presence of various ETA convicts among
HB, EH and Batasuna’s leadership, elected representatives and candidates (Mata, 1993:
123-7; Muro, 2008: 127-31

The proscription of political parties in Spain

The Spanish Constitution does not explicitly permit the dissolution of political parties.
However, article 6 requires that, while parties can be freely created, they must ‘respect



the Constitution and the law’ and be ‘democratic in their internal structure and
functioning’. Furthermore, as a specific form of association, political parties are subject
to article 22 which explicitly prohibits secret and paramilitary associations and declares
that ‘associations which pursue ends or use means classified as crimes are illegal’. Illicit
associations, defined in article 515 of the Spanish Penal Code, includes terrorists, other
violent groups and those promoting or inciting hate, violence or discrimination against
others (de Otto, 1985: 67-8, Esparza, 2004: 117-20).

The Organic Law on Political Parties (LOPP) adopted in June 2002 sets out three
grounds for banning parties: illicit association as defined in the Penal Code, non-
democratic internal functioning and structure; and conduct threatening to undermine the
liberal democratic system.® This last justification for proscription — soon used to ban
HB, EH and Batasuna - permitted the courts to dissolve parties which ‘violated
democratic principles in a repeated and grave form, or aimed to undermine or destroy
the regime of liberties, or injure or eliminate the democratic system’ (LOPP, article 9.2).
Conduct deemed to violate democratic principles, outlined in article 9.2a-c, was:

e promoting, justifying or excusing of attacks on people’s life or integrity, or
exclusion or persecution of people because of their ideology, religion or beliefs,
nationality, race, sex or sexual orientation

e Encouraging, promoting or legitimizing violence as a means to achieve political
goals, or destroying conditions necessary for democracy, pluralism and political
liberties

e Complementing or supporting politically, the activities of terrorist organizations
which aim to subvert the constitutional order, gravely alter public peace, create
a climate of fear, or enhance the effects of fear and intimidation generated by
terrorist violence (article (9(2) a-c)).

In the 1980s, the judiciary overruled government attempts to exclude HB from the
political arena by denying it formal registration as a political party (Esparza, 2004: 145).
The 2003 ban on HB, EH and Batasuna was therefore the first time democratic Spain
had banned parties. The government and Public Prosecutor sought to establish that these
parties were subject to strategy and mandates of ETA (Virgala 2003-4: 614).* A special
chamber of the Supreme Court, which has jurisdiction in cases where parties violate
democratic principles, concurred. It ruled that HB, EH and Batasuna, or its leading
members, had explicitly or tacitly supported, excused or minimized the significance of
terrorist actions; tried to neutralize and isolate opponents of terrorism; used terrorist
symbols; collaborated with organizations supporting terrorism; and promoted or
participated in acts of homage to terrorists (Tajadura and Virgala, 2008: 70-2). This
ruling was later endorsed by both the Spanish Constitutional Court and the ECHR.

To block successor parties, the Supreme Court subsequently denied registration to two
parties (Abertzale Sozialisten Batasuna and Sortu); dissolved to parties (Accion
Nacionalista Vasca and Partido Communista de las Tierras Vascas); and disqualified
the two party lists for particular elections (Accion Nacionalista Vasca and Askatasuna)
(Pérez-Cruz and Ferreiro 2009; Tajadura and Virgala, 2008). Some five hundred lists of
candidates presented by electoral groupings have been disqualified for local, provincial,
autonomous community and European Parliament elections (including
Autodeterminaziorako Bilgunea, Herritarren Zerrenda, Aukera Guztiak, Abertzale
Sozialistak, Democracia Tres Millones) (Iglesias 2008; Pérez-Moneo 2005). In 2009
and 2011 respectively, the Constitutional Court rejected Supreme Court rulings that



Iniciativa Internacionalista-La Solidaridad Entre los Pueblos and Bildu were
instruments of ETA, but endorsed all other rulings against the mentioned successor
parties, coalitions and electoral groupings.

Why Ban Batasuna in 2003?

Regimes in transition from authoritarianism to democracy, such as Spain after Franco’s
death in 1975, face challenges which make party bans more compelling (Bourne,
forthcoming). Transitions are typically characterised by political tension, polarisation
and uncertainty, and the threat of counter-revolution or takeover by anti-democratic
forces (Karl and Schmitter, 1991; Huntington, 1991: 109-164). This has led some new
democracies, such as Germany, Italy, Austria, Russia and Latvia, to ban parties
associated with the old regime or other potentially destabilising forces (Bourne, ibid).
Other new democracies, however, elected not to do so, including Spain in the 1970s and
early 1980s.

Studies on party bans in Africa (Hartmann and Kemmerzell, 2010: 648) and
Huntington’s comparative work on democratic transitions (1991: 211-231) suggests
‘modes of transition’ may account for different orientations to proscription: Party bans
are more likely in transitions involving opposition-led change and installation of a new
set of political rulers and /ess likely in more consensual transition process. In the latter,
‘more parties are involved in the transition itself and are stakeholders that cannot be
excluded by legal fiat’ (Hartmann and Kemmerzell, ibid).

Spanish practice accords with this hypothesis. Democratization has been widely
characterised as consensual, founded on compromise between regime reformers, led by
Prime Minister Adolfo Suarez and Franco’s appointed successor King Juan Carlos, and
opposition socialist, communist and predominantly Catalan minority nationalists (Carr
and Fusi, 1981; Preston, 1987). Even though radical Basque nationalists associated with
ETAm actively and violently sought to undermine the democratization process
(Dominguez, 2006) transition leaders explicitly rejected constitutional provisions which
might endorse a ‘militant’ approach to the proscription of extremist parties (Blanco,
1990: 124-9). Ferreres explains this preference as ‘a reaction against forty years of
dictatorship, during which all political parties were illegal’ and as a protection against
the ‘wishes of some conservative forces during the transition to democracy who would
have liked to exclude the communist party and other leftist organisations from the new
democracy’ (2004: 141). However, by the time HB, EH and Batasuna was banned,
Ferreres argued, there had been a paradoxical reversion to an ‘underlying tendency to
repression in [Spanish] culture...as memory of Franco’s dictatorship recedes’ (2004:
153). Vidal also associates the decision not to ban the parties with the conditions of
democratization, suggesting that earlier ‘excessively tolerant attitude(s)’ to ‘enemies of
democracy [like Batasuna]’ reflected Spain’s weak democratic tradition (2009: 249).

The political context of Basque politics changed significantly in years prior to the
proscription. In the mid-1990s, ETA and its supporters unleashed a wave of violence on
the streets of the Basque Country and widened the targets of terrorist attacks beyond
police and security service personnel to journalists, civil servants, judges, academics
and politicians from the main political parties (Muro, 2008, 155-7). It aimed to
‘socialize the pain’ of nationalist struggle, create social tensions and force Basque
citizens to openly take sides (ibid). However, the brutal kidnapping and assassination of



Popular Party councilor, Miguel Angel Blanco mobilized millions in the Basque
Country and beyond against ETA, bolstered a Basque peace movement and prompted
closer cooperation between mainstream parties on security policy (ibid). With the
support of the opposition Socialists, the Popular Party government of Jos¢ Maria Aznar
took a tougher line on ETA and its supporters, culminating in the 2000 Agreement for
Liberties and Against Terrorism, and ultimately the LOPP.

Furthermore, in 1995 ETA adopted a new strategic framework, the A/ternativa
Democratica, heralding a period of sharp polarization in Basque politics (Dominguez,
2006: 410-11, 431; Muro 2008). The new strategy opted to advance sovereignty through
joint action with other Basque nationalist parties and groups, later formalized in the
1998 Lizarra Agreements. This produced a short-lived Basque ‘nationalist front’,
involving both radicals and moderates, produced a temporary ETA ceasefire but
deepened tensions with the so-called ‘constitutionalists’, who were intent on
maintaining the status quo against the nationalists’ independence agenda. It also ended a
decade-long period of cohabitation between the statewide Socialists and moderate
Basque nationalists in the government of Basque institutions. According to Blanco, the
Lizarra process convinced Spanish political elite that it was no longer realistic to hope
for integration of extremists through the electoral process (2004: 48).

The consolidation among policy-makers and the judiciary of a new, more
comprehensive concept of ‘the terrorist’ is also relevant (Esparza, 2004: 19; Tajadura
and Virgala, 2004: 53-5). Prior to proscription of HB, EH and Batasuna, Judge Baltazar
Garzén led the Audiencia Nacional (a tribunal empowered to try important cases
including terrorism) in the development and application of a new conception of ETA as
a ‘complex  structure’ integrating both terrorist commandos and supporting
organizations and networks (Aviles 2010: 48; Tajadura and Virgala 2008: 53).
Application of the concept lead to closure of the radical Basque nationalist daily
newspaper Egin and radio station Egin Irratia in 1998 and the illegalization of the youth
groups, Jarrai/Haika and Segi, for integration in ETA in 2005. The coordinating body,
KAS and its successor, EKIN, were banned, in 1998 and 2001 respectively, for forming
part of a terrorist group, as were the international affairs association Xaki, and the ETA
prisoners’ lobby, Gestoras Pro Amnistia. Moreover, prior to the application of the
LOPP and judicial suspension of HB, EH and Batasuna in the Supreme Court, the
Audiencia Nacional suspended all of Batasuna’s political activity for three years (later
extended to five) as a precautionary measure during investigations into its involvement
in ETA.’ The breakdown of ETA’s 14 month ceasefire in 1999 and September 11 2001
attacks in the United States and helped harden attitudes on terrorism (Esparza, 2004:
19).

Such context-specific or local variables undoubtedly contribute to a deeper
understanding of the reasons why a specific democracy bans political parties. To
explain variation across democracies, however, it is necessary to formulate hypotheses
that shine light on why some democracies ban parties but others do not. In the following
two sections, I develop two such hypotheses to assess their utility for explaining
proscription of HB, EH and Batasuna in Spain.

Democracies ban parties when alternatives are not effective



Many have cautioned against the use of proscription. The authoritative Guidelines on
the Proscription and Dissolution of Political Parties and Analogous Measures drawn up
in 1999 by Venice Commission, for instance, sees it as ‘a particularly far-reaching
measure [which] should be used with utmost restraint’ and urges governments to
consider using ‘less radical measures’. Nor is it not certain that proscription is an
effective instrument. While some argue that proscription may be punishing for the
targeted party (Tilly, 2005: 218), others argue that it may lead to radicalisation, a
growth of militancy and readiness to use violence (Minkenberg, 2006: 36). The party is
not a suitable mechanism for the ‘civic re-education’ of extremists (Husbands, 2002:
64).

Moreover, there are many measures short of a ban which democrats use against those
who challenge the political status quo (Husbands, 2004; Capoccia, 2001; Pedahzur,
2004; Hainsworth, 2008). If willing to tolerate participation of anti-system parties in the
public sphere, and particularly in elections, mainstream parties may collude to keep
extremists out of political office, prevent their members from obtaining employment in
sensitive civil service positions and criminalize controversial or offensive speech acts
and symbols. Electoral rules, party funding, and media access regimes may be designed
to disadvantage new and small parties, including anti-system parties. Competitors may
try to steal their policies, members and even elected representatives. The state may
support (financially or otherwise) civil society initiatives against messages and activities
of anti-system parties or implement longer-term educational and social initiatives, such
as anti-racism campaigns and ‘civics’ classes. Strategies of integration may also be
employed: A realistic prospect of participation in government, or some form of
influence over state policy, may provide incentives for anti-system parties to soften its
party line. Authorities may address their grievances and thereby limit their electoral
appeal.

Electoral rules may be a particularly potent tool for marginalising anti-system parties.
Various authors have observed, for instance, that proscription of anti-system parties
may be more necessary in countries like Israel - which uses proportional representation,
a single nationwide constituency and low threshold (1.5%) - than in countries where
small parties face higher hurdles to win seats, such as in the United States, with its
plurality, single member district system, or Germany, which employs a 5% threshold for
parliamentary representation (Navot, 2008: 747; Gordon, 1987: 395). Similarly, the
marginalising effects of the double ballot system on the electoral fortunes of the
National Front in France have also been widely noted (eg Hainsworth, 2008: 124;
Norris, 2005: 107). Observations about the effects of electoral rules on anti-system
party success have been confirmed for a larger set of cases in Norris” work on electoral
systems and the far right (Norris, 2005). In addition to obstacles at the nomination stage,
Norris argued that electoral system type (majoritarian, combined or proportional) was
critical in constraining the legislative influence of extreme right parties (ibid: 114).
Legal thresholds also exerted a critical effect on legislative representation.

Some have even argued that alternatives to proscription may be more effective than, or
have an equivalent effect to proscription. Sartori has argued that in some instances
electoral thresholds, plurality electoral systems and small electoral constituencies may
have an effect equivalent to that of a party ban (2001: 99). Husbands’ suggests that
‘criminal prosecution and imprisonment of individual members of the leadership [may
be] more effective or may by default amount to the same thing [as proscription]’ (2002:



61). In the case of party bans in Belgium, Bale has argued that withholding state funds
may be as effective as proscription (2007: 114).

These considerations the following hypothesis to explain the proscription of political
parties, namely:

1. Parties are banned only if alternative forms of marginalization are not effective.

Effectiveness can be defined in two ways. Anti-system parties may undermine the
legitimacy of democratic regimes (Sartori, 2001, 132-3), but they pose their greatest
threat when able to influence or control government. Or in other words, they are most
dangerous when they have what Sartori calls ‘coalition potential’: they actually govern,
enter a coalition government and/or support a government, enabling it to take office or
stay in office (ibid: 123). More subtle effects of anti-system parties on mainstream
parties are captured by the concept ‘blackmail potential’, which occurs ‘whenever [a
party’s] existence, or appearance, affects the tactics of party competition...of governing
oriented parties’ (ibid, 123). Blackmail potential can be measured by an anti-system
party’s ‘veto power’ or its ability to vote down legislation in parliament (ibid, 123-4). In
short, measures other than proscription can be considered effective if they prevent
targeted parties from obtaining ‘coalition potential’ or ‘blackmail potential’ at state or
other territorial levels with significant lawmaking powers.

A second measure of effectiveness focuses on the evolution of the targeted party’s
ideological programme and orientation to violence. Anti-system parties can and do
change their spots, as the evolution of various West European communist parties and
the notable transformation of Italy’s two mass parties of the extremes attests (Ignazi,
2004). In short, measures other than proscription, particularly strategies of mainstream
parties to isolate, exclude or neutralize the targeted party, can be considered effective if
they lead the targeted party to moderate its programmatic objectives, unambiguously
eschew violence and accept the legitimacy of liberal democratic institutions (at least in
the medium term).

How effective were alternatives to proscription in Spain?
As Table 2 demonstrates, the electoral system has not prevented HB, EH or Batasuna
from obtaining ample representation in Basque political institutions and at least a

modest presence in the Spanish parliament.

Table 2: Electoral Results, HB, EH, Batasuna and PCTV
Spanish parliament (Congress of Deputies)

Elections Votes % votes seats
1979 172.110 0,96% 3
1982 210.601 1% 2
1986 231.722 1,15% 5
1989 217.278 1,06% 4
1993 206.876 0,88% 2
1996 181.304 0,72% 2

Basque parliament

| Election Year | Votes | % votes | Seats




1980 151.636 16,55% 11
1984 157, 389 14.65% 11
1986 199,900 17,47% 12
1990 186.410 18,33% 13
1994 166.147 16,29% 11
1998 (EH) 224.001 17,91% 14
2001 (EH) 143.139 10,12% 7
2005 (PCTV- 150.644 12,44% 9
EHAK)

Election of the 350 deputies in Spain’s lower chamber, the Congress of Deputies, occurs
using a closed list variant of proportional representation (Gunther ef al, 2009). There are
52 multimember constituencies corresponding to provincial boundaries and a three
percent threshold applied at constituency level. In addition to the relatively large
number of constituencies, proportionality is reduced by the d’Hondt method of seat
allocation and large differences in constituency size. However, disproportionality
largely affects the left, rather than minority nationalist parties, like HB, which tend to
have a geographically concentrated support bases.

Since the first democratic elections in 1977, minority governments have been formed at
state level in six out of ten parliaments, mostly supported by minority nationalist and
regionalist parties. Despite its small share of the vote, HB could be considered
politically relevant because during four of the five parliamentary terms where it
contested elections, parliamentary arithmetic gave HB at least a theoretical ability to
veto legislation (blackmail potential, in Sartori’s terms). However, ETA’s strategic
decision not to participate in legislative institutions derived from the 1978 Spanish
Constitution meant it did make use of this opportunity (Dominguez, 2006: 279).

The 75 Basque parliament deputies are elected using a closed list variant of proportional
representation with multimember constituencies based on three historic territories
(Alava, Guiptizcoa and Vizcaya) (Llera, 1999). Each historic territory returns 25
deputies to the parliament, which reflects historic, foralist traditions of provincial
autonomy, but which also produces great inequality of votes given large differences in
population among them (Llera, 1999: 7). Nevertheless, ‘the Basque electoral system is
the most competitive, most open to opportunities for small parties and the least
disproportionate [in Spain]’ (ibid: 9). In the context of a highly fragmented and
polarized party system, HB (or EH or Batasuna) had little difficulty coming second
after the first electoral contest, in third place after the next five elections and fourth in
the last two elections it contested.

In the Basque Autonomous Community, HB influence mostly took the form of
‘blackmail potential’, until 1999-2009 when it took the form of ‘coalition potential’. A
radicalization of moderate Basque nationalist parties in the context of the Lizarra
process led moderate nationalists (principally the PNV) to abandon a pattern of
coalition government formation cutting across the Basque nationalist — non-Basque
nationalist political cleavage in favour of predominantly Basque nationalist coalition
government. In this period, the parties linked to ETA became ‘a “referee” in many
parliamentary votes, at times blocking bills and projects and thus virtually paralyzing
the Basque parliament’ (Mata 2005, 85) and a partner of governing nationalist parties.
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During the late 1980s and early 1990s, Spanish parties achieved an unusual degree of
unity on core issues of state terrorism policy and Basque self government and this lead
to a sustained period of political isolation for ETA and HB (Dominguez 2006; Mees,
2003). Agreement was articulated in a series of pacts, the most important of which was
the 1988 Pact of Ajuria Enea, which was signed by all Basque political forces except
HB. The significance of this pact for ETA-HB was the distance marked by PNV, which
was ETA and HB’s most effective ally in any Basque nationalist front (Dominguez,
2006: 340-5 and 361-2). However, in the long-term, collaboration among Basque
nationalist and state-wide parties to isolate ETA and HB was unsustainable. In 1998,
ETA reached a secret agreement with the PNV and another Basque nationalist party,
Eusko Alkartasuna (Basque Solidarity, EA) — later formalized in the 1998 Lizarra pact -
where in exchange for an ETA ceasefire, mainstream Basque nationalist parties would
cut ties with statewide parties, abandon acceptance of the institutional status quo and
pursue new sovereign institutions for the Basque Country (Mees, 2003:139-164). The
Basque nationalist front was short lived, but damage to relations between Basque and
non-Basque nationalist parties meant there has been no return to the era of Ajuria Enea.

In sum, the electoral system has not served as an effective alternative to proscription.
ETA’s political wing has been successful in elections at various territorial levels. It has
had many opportunities to influence public policy through parliamentary politics, but
has not always chosen to exercise this influence. Efforts isolate Batasuna politically
have not been sustainable in the longer-term, due to deep divisions between state-wide
and Basque nationalist parties.

As the political wing of a terrorist group, the political fate of Batasuna has been closely
linked to the effectiveness of state security operations against ETA. In the early 1980s,
the Grupos Antiterroristas de Liberacion (GAL, Antiterrorist Liberation Groups), a
group later shown by the courts to be the creation of senior figures in the interior
ministry and security services, assassinated 29 people they believed to be members of
ETA (Bew et al, 2009: 200-205; Dominguez, 2006: 312-4). More conventional methods
included major security service operations in Anglet (1987), Sokoa (1986) and Bidart
(1992), which led to the detention of hundreds of alleged ETA members and the capture
of crucial information about its finances and organization. More recently, police were
able to shut down most commandos responsible for a wave of ETA attacks in 2000-1
and dismantled ETA’s logistics network and found major stores of weaponry in 2004
(Dominguez, 2006: 412-18). The capture in February 2010, of Ibon Gogeaskoetxea,
leader and military head of ETA, was the fifth time in 2 years that the police were able
to dismantle ETA’s leadership.’ Cooperation with France since the mid-1980s has been
crucial for achieving these results.

As mentioned above, the proscription of Batasuna coincided with the illegalisation of
many other organizations linked to ETA and the incarceration of many leaders of the
radical Basque nationalist left. Furthermore, Spanish central governments have tried to
initiate, or have responded to overtures from ETA for a negotiated end to violence. In
1981, government negotiations with one faction of ETA — ETA politico-militar — led it
to renounce violence and to channel its political activities through the political party,
Euskadiko Ezkerra (Mees 2003: 62-66). However, all other attempts at dialogue have so
far failed to bring ETA to abandon violence (Bew et al, 2009: 206-237; Dominguez
2006). Notable efforts at dialogue include around a dozen meetings between 1986-9,
culminating in the ‘Algerian conversations’; a series of meetings between 1998-9
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leading to the ‘Zurich conversations’; and most recently, a series of meetings in 2005-7
between Spanish government and ETA representatives, and between Basque parties
(PNV, Basque socialists and Batasuna). During these encounters, ETA has always
insisted that recognition of a right to self-determination for Basque citizens in France
and Spain was a precondition for a permanent cessation of violence. Hitherto, this is a
condition the central government has been unwilling to accept. Dialogue has also
faltered over ETA’s willingness to initiate or sustain a ceasefire (ibid).

Together, these measures appear to have lead to a significant decline in ETA’s capacity
to conduct acts of violence. Successive police and security operations have, by almost
all accounts, undermined ETA’s military capabilities (Alonso 2010; Buesa 2009; Bew
et al 2009: 230). More importantly, there has been a decline in positive evaluations of
ETA in Basque society more generally (Llera, 1999) and the legitimacy of violence is
being increasingly questioned in the radical Basque nationalist left itself. For most of
the democratic period, ETA has been able to maintain its leading role over the radical
Basque nationalist left (Dominguez, 2006; Muro 2008). However, critiques emerging
from dissidents in HB and among some ETA activists in prison — over conduct of
various negotiations, rapprochement with PNV, use of prisons privileges and specific
high profile attacks, such as the kidnap and assassination of PP councilor Miguel Angel
Blanco — have been harder to suppress (Dominguez, 2006).

Nevertheless, the detrimental effects of counter-terrorism measures, declining support
and internal crises, did not lead ETA or its political wing to unambiguously eschew
violence before 2003 when HB, EH and Batasuna were banned. Up until then, ETA had
declared ceasefires of varying duration on eight occasions -1981, 1988, 1989, 1992,
1996, 1997, 1998, 1999 (Buesa, 2009: 245) - mostly coinciding with efforts to initiate
or conduct negotiations with the central government. None of these produced an
agreement whereby ETA or HB, EH or Batasuna were willing to abandon violence.
This supports the hypothesis that proscription was a measure taken when other
measures had not been effective.

‘Intolerant’ democracies ban political parties

In 1995 (republished in 2000) Gregory H Fox and Georg Nolte, developed a distinction
between ‘tolerant’ and ‘intolerant’ democracies based on a) prevailing conceptions of
democracy embedded in state constitutional and legal orders and b) practice in relation
to party bans. In their theory, a distinction between ‘procedural’ and ‘substantive’
democracy is central. A ‘procedural model’ draws on Schumpeter’s (1947) conception
of democracy as an institutional arrangement for choosing leaders and determining the
political preference of majorities. The views of all citizens are given equal consideration
and the primacy of majority rule as a basis for legitimacy limits state authority to select
among competing views. The individual’s capacity for reason, a continual process of
self-examination and knowledge of alternatives strengthen public commitment to
democracy, but cannot ensure it will always emerge victorious. In the procedural model,
tolerance is a transcendent norm of democratic society. This ‘rough approximation of
actual state practice’ (ibid: 406) takes more concrete form in specific characteristics of
democratic legal-constitutional systems, the most important of which is the absence of
substantive limits on Acts of Parliament, or absence of restrictions on the scope of
constitutional change (see table 1 below) (Ibid 406-8.)
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In a ‘substantive democracy’, by contrast, democratic procedure is principally seen as a
means for creating a society where citizens enjoy core rights and liberties. It draws on
Mill ([1859] 1998), Rawls (1972) and others in its insistence that rights cannot be used
to abolish other rights, and that a democracy need not tolerate the intolerant when its
core values are at stake. An unalterable democratic core deserves special protection
against possible incursions. The most important characteristic of a substantive
democracy’s legal constitutional system is the inclusion of specific prohibitions on
amending core constitutional commitments to democracy or other core features of the
constitutional order (see table 1 below).

Table 1: Procedural versus Substantive Democracies

Procedural Substantive
No substantive limits on Acts of | Specific constitutional
Parliament; or prohibitions on amendment of

core constitutional
commitments to democracy or
other fundamental features of
constitutional order; or

No restrictions on the scope of | Constitutional duty for

constitutional amendment; or political parties to respect the
principles of democracy; or

Most constitutional scholars Constitutional provisions

will consider proscription of explicitly permitting

parties unconstitutional restrictions on core rights of

association when necessary to
protect fundamental
democratic principles or other
core features of the
constitutional order

Secondly, Fox and Nolte distinguish between states which actively (or militantly)
employ measures against such actors and those which do not (passive or tolerant), even
when their legal system may permit them to do so. When combined with the above-
mentioned distinctions between active-militant and passive-tolerant state practices, four
categories emerge: tolerant procedural, militant procedural, tolerant substantive and
militant substantive democracy. The model is summarized in Figure 1.

Figure 1: Fox and Notle’s Model of ‘Tolerant’ and ‘Intolerant democracies’

Procedural democracy Substantive democracy
Passive-tolerant Tolerant procedural Tolerant substantive

democracy democracy

Britain, Botswana, Japan | France, Canada, India
Active-militant Militant procedural Militant substantive

democracy democracy

United States (1940s, Germany, Israel, Costa

1950s) Rica

Fox and Nolte’s analysis provides the most developed and influential classification of
democratic state orientations to party bans. Its principal advantage is that it generates
the hypothesis and, on the basis of empirical case studies, the prediction, that procedural

13
13



democracies are less likely to ban political parties. The very definition of a procedural
democracy seems to lead to the conclusion that this type of democracy is unlikely to ban
a political party, given a commitment to ‘open debate and electoral competition among
all ideological factions...as a touchstone of legitimacy’ (ibid, 389). In contrast,
alternative approaches associated with concepts like ‘militant” or ‘defending’
demo70racy are useful descriptive devices but have limited utility for explaining party
bans.

The concept of ‘militant democracy’ is usually traced to Karl Loewenstein’s (1937)
appeal for robust responses to fascism in Europe. Over the postwar period, the meaning
of this term has tended to expand from a narrow focus on measures to prevent fascist
and communist parties using democratic entitlements to gain control of the state (eg,
Loewenstein, 1937; Kommers, 1976: 238) into shorthand for a much wider range of
measures employed against all kinds of extremist threats (eg. Sajo, 2004; Thiel, 2009;
Macklem, 2010). Various scholars have rejected militant democracy as an explanatory
concept, on the grounds that it is too vague, too imprecize or too narrow in its
predominant focus on legal instruments (Mudde, 2004: 197-201; Pedahzur, 2004: 109-
10; Thiel, 2009, 384). However, in the study of party bans, the most significant problem
with the concept of militant democracy in much current usage is that it has been
stretched (Sartori, 1970) to such a degree that it is no longer possible to identify an
alternative, non-militant democracy. In other words, if all democracies are in some
sense militant democracies, as some explicitly state but many imply (Thiel, 2009:384;
Vidal, 2009: 260), efforts to explain variation in the choice of measures employed
against political extremism cannot be explained by the fact of their so-called militancy.

Ami Pedahzur’s work on ‘defending democracies’ provides a more elaborate and
comprehensive approach distinguishing between more belligerent ‘militant’ responses
to extremism and less-belligerent ‘immunized’ responses (Pedahzur, 2004: 111). An
‘immunized’ route will deal with subversive acts in a more comprehensive and liberal
manner, will renounce extensive use of legal and administrative restrictions on
extremists, will try to involve civil society groups and to inculcate democratic values
through education (ibid: 115-16). In contrast, a state taking a ‘militant’ route is willing
to employ measures which may undermine democratic standards, will make extensive
use of special police and security services and has little interest in promoting the
democratic socialisation of citizens through education or providing opportunities for
civil society initiatives (ibid). While one might reasonably expect a state taking the
‘militant’ route to be more likely to ban a party because of its preference for high
intensity and narrowly focused measures, Pedazhur’s case study analysis clarifies that
this is not the case: Ban proceedings in Germany and Israel were conducted in
accordance with strong commitments to liberal values, and for that reason were
characteristic of an ‘immunized’ response to extremism (ibid: 119-120).

Nevertheless, there are problems with Fox and Nolte’s model which suggest the need
for further development along the lines of Figure 2 below. In the first place,
combination of the two variables — procedural versus substantive and inactive-tolerant
versus active-militant — generate inconsistent expectations about political outcomes. As
noted above, the definition of procedural democracy as ‘open to debate and electoral
competition among all ideological factions’ (Fox and Nolte, 2000: 389) generates the
expectation that procedural democracies are less likely to ban political parties. And yet
an orientation of active-militancy acknowledges the empirical reality that procedural

14
14



democracies do in fact ban parties. This problem is particularly apparent in Fox and
Nolte’s category of militant procedural democracy (see figure 1 above).

Another problem is a form of what Sartori calls mislabelling (1991: 247-8). Fox and
Nolte’s use of the term ‘tolerant’ as a synonym for a passive orientation to proscription
produces an uncomfortable dissonance when associated, for instance, with French
practice (tolerant procedural) which has frequently proscribed parties and groups in the
postwar period (ibid, 412). This example is not consistent with common sense or
philosophical notions of tolerance which involves at the very least ‘putting up with what
you oppose’, even when another person’s life choices or actions may shock, enrage,
frighten or disgust us (McKinnon2006: 4).

Fox and Nolte’s model can however be reworked to address these problems (see Figure
2 below) (see Bourne, 2011 for more details).

Figure 2: Tolerant and Intolerant Democracy

Procedural Substantive
Democracy Democracy
When ban, only do so for
anti-system behaviour L SPATH
- Passive
= FRANCE

. B GERMANY
e ol e

-system behaviour and/or

anti-systern ideologies | oo

ACTIVIST - INTOLERANT

ol ABSTEINTIONIST - TOLEE AT
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This new typology retains Fox and Nolte’s categories of procedural and substantive
democracy which take concrete form in distinctive legal-constitutional arrangements
(see table 1). However, it introduces a new variable which distinguishes between states
that may a) ban parties only for anti-democratic or anti-system behaviour and b) those
which may also, or only, ban parties for holding anti-democratic or anti-system
ideologies. The line between what constitutes anti-system ideology and anti-system
behaviour may sometimes be rather fuzzy. Nevertheless, it is not unusual for scholars to
contrast measures employed against extremist parties according to those that address:
the ‘Sein or ‘being’ of a party of group — the ideological character of the
party...— and its Handeln or ‘acting’ — which mainly regards unconventional,
illegal or violent nature of political behaviour and strategies (Capoccia, 2001:
13; See also Mudde, 2004: 196 and Issacharof, 2007: 1409-10.).

The principal advantage of this addition is that it provides a more nuanced
understanding of the conditions under which a procedural democracy can ban a political
party and yet continue to claim that all political programmes, even anti-democratic ones,
ought be aired in the course of democratic competition. It is also important to be aware
that this distinction entails a caveat, ‘when they do ban parties’ democracies will do so
for either anti-system behaviour etc.... This caveat helps retain the integrity of a model
which explicitly accounts for the fact that either procedural or substantive democracies
may choose not to ban political parties.

Cross cutting the vertical and horizontal axis is a third variable which retains Fox and
Nolte’s distinction between states which actively employ available legal rules to ban
extremist political parties on the one hand, and those which have no such rules or have
them but do not implement them in practice. In Figure 2, this variable is indicated by
contrasting background patterns. However, the new model does away with Fox and
Nolte’s confusing associations between inaction and tolerance by relabeling categories.
It distinguishes between democracies that actively employ the tool of proscription
against extremist parties and those that that abstain from employing this tool. The
second, abstentionist category includes two subcategories: democracies that adopt a
permissive stance by choosing not to adopt or use measures permitting proscription of
extremist parties at all; and democracies that remain passive in the face of extremist
parties, even though equipped with legal instruments for proscription.

This model has several advantages. It permits elaboration of a more meaningful
conception of what constitutes a broadly ‘tolerant’, and a broadly ‘intolerant’ response
on the matter of banning extremist parties. Thus, a ‘tolerant democracy’ includes states
taking an abstentionist stance, including either passive or permissive orientations, while
an ‘intolerant democracy’ is one taking an activist stance by actually banning parties
either for anti-democratic actions or ideas.

More importantly, the model generates predictions about conditions under which a
democracy will ban an extremist party. The model shows that intolerant democracies
are more likely to ban political parties than tolerant democracies. Thus:

2a. A procedural democracy will ban a party which can be shown to undertake
anti-system or anti-democratic behaviour (such as violence)
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2b. A substantive democracy will ban a party which can be shown to undertake
anti-system or anti-democratic behaviour and/or espouse anti-system or anti-
democratic ideologies.

Is Spain an ‘intolerant’ democracy?

As mentioned above, Article 6 of the Spanish constitution requires that political parties
must ‘respect the Constitution and the law’ and be ‘democratic in their internal structure
and functioning’. Fox and Nolte described Spain as a substantive democracy (2000:
418-19). However, the majority of Spanish legal scholars characterize the Spanish
constitutional order as an ‘open’ or ‘procedural’ democracy, rather than a ‘substantive
one’. Four arguments articulated by Jiménez Campo (1981) and de Otto Pardo (1985)
has been particularly influential in establishing this position. Firstly, during
parliamentary debates on the draft 1978 Spanish constitution deputies explicitly rejected
establishing a ‘substantive model’ of democracy along the lines of the German Basic
Law. Secondly, the constitution contains no express provisions authorising measures
against unconstitutional parties. Thirdly, according to article 168, the Constitution is
open to ‘total’ revision. It would not, therefore, be logical to prohibit efforts to attain
what the constitution ultimately permits. This means parties wanting to change the
constitution, including those who wanted to destroy its liberal democratic character, can
articulate this preference without violating the constitution. Finally, a decision to place
limits on political parties would undermine constitutional commitments to equality
(article 14), especially equality among those citizens who chose to participate in politics
through parties and those who did not. Measures imposing limits on parties — and not
imposing parallel limits on public powers — would also contravene article 9.1
requirements for equal subjection to the Constitution and the Law. This ideological
liberty, however, did not mean parties are free to act as they choose. Early
Constitutional Court rulings established that political parties must pursue their
objectives through means permitted by the Constitution (de Otto, 1985: 45).

Parliamentary approval of the LOPP reopened debate on this question. One issue was
whether the Constitution permitted proscription of political parties for activities other
than those spelt out in the Penal Code (article 22.X) or a party’s undemocratic internal
structure and functioning (article 6 of the constitution). Pérez Royo, for instance, argued
that these were the only grounds for banning a party and that proscription of parties for
conduct threatening to undermine the liberal democratic system, spelt out in article 9.2
of the LOPP (see above) had no constitutional basis. ® In contrast, Blanco (2004)
considered the LOPP to be in accordance with earlier Constitutional Court
jurisprudence permitting dissolution of parties for such activities and the accepted and
unchallenged provisions of the previous law on political parties (Law 54/1978)
permitting dissolution of parties for activities contrary to democratic principles. Nor did
he think that it contradicted the logical intuition that democratic activity was by its
nature activity ‘respectful’ of the constitution and the law and thus constituted an
appropriate application of article 6 of the Spanish Constitution (Ibid, 54).

Forced to address the question in 2003, the Constitutional Court confirmed the view that
the Spanish legal order was an open or procedural order and that the LOPP did not
transform it into a substantive one. One of the principal justifications for this view was
based on the distinction between the prohibition of anti-democratic (or anti-system)
ideologies and anti-democratic (or anti-system) behaviour. The Constitutional Court
argued that Spain was not a substantive democracy because only ‘conduct’ were
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contemplated as grounds for proscription, not a party’s ultimate objectives.” In so doing,
the Constitutional Court endorsed the position of legislators written into the Preamble of
the LOPP that ‘any project or objective is compatible with the Constitution, so long as it
is not defended by an activity which violates democratic principles or fundamental
rights of citizens’. In sum, Spain ought to be regarded as a ‘tolerant’ democracy of the
passive kind until it banned HB, EH and Batasuna in 2003, when it became an
‘intolerant’ democracy.

Conclusion

The illegalisation of parties presents a dilemma for democracies and may have profound
consequences for the enjoyment of liberties, representation and political competition. In
the postwar period, however, it is an instrument that has often been used against
extremists challenging democratic institutions and values. In this paper, I have
examined the political context in which Spanish authorities decided to ban HB, EH and
Batasuna in 2003 and sought to develop two hypotheses derived from other studies on
the proscription of political parties to address the more general question, why do
democracies ban political parties.

I conclude that while the conditions of democratization in Spain in the 1970s were not
conducive for proscription, from the mid-1990s, an intensification of ETA-directed
street violence and broader range of terrorist targets, increased polarization among
Basque and state-wide political parties and the consolidation of a conceptualization of
the ‘terrorist’ among policy-makers and the judiciary provided a new political context in
which proscription was considered more appropriate by policymakers. The hypothesis
that democracies ban parties when alternatives are not effective helped explain the
proscription of HB, EH and Batasuna in 2003: The electoral system at state and Basque
levels was not an effective tool of marginalization; efforts to politically isolate HB, EH
and Batasuna were only successful until the late 1990s, and various counter-terrorist
measures which weakened ETA did not lead this organization or its political wing HB,
EH and Batasuna to renounce violence prior to proscription in 2003. The hypothesis
that intolerant democracies ban political parties, or more specifically that procedural
democracies ban parties which can be shown to undertake anti-system or anti-
democratic behaviour also helped explain the Spanish case: The Spanish Constitutional
Court confirmed, despite the view of some Spanish jurists, that Spain was an ‘open’ or
‘procedural’ democracy which permitted parties to pursue any political ideas, including
those that sought to revise the democratic core of the Constitution, so long as these
ideas were pursued using democratic means. The Courts accepted that HB, EH and
Batasuna were an integral part of the terrorist group, ETA.

Further research is needed to confirm the relevance of these hypotheses. There is no
shortage of further case studies. In the post war period, many democratic states —
including Germany, Greece, The United States, the Netherlands, Bulgaria, Latvia,
Lithuania, Russia, Turkey and Israel - have banned either communist, fascist, racist,
ethnic, religious or separatist parties for threatening the liberal democratic system,
national security or the territorial integrity of the state.
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CHAPTER 1

THE NATURE OF WAR AND ARMED CONFLICT

War is not an affair of chance. A great deal of knowledge, study and meditation is
necessary to conduct it well.

Frederick the Great

War and Armed Conflict

War and armed conflict are often treated as synonymous terms. War can be described
as the extreme form of armed conflict and usually takes place between states.! Armed
conflict implies the pursuit of objectives through violence. The Red Cross definition of
armed conflict is: “any difference between two states leading to the intervention of the
members of the armed forces is an armed conflict.” Although the international
community consists of sovereign states, in the contemporary strategic environment
armed conflict may occur between sub-state groups attempting to impose their will on
another group or faction. Therefore, the boundaries between peace, war, armed
conflict, conflict, terrorism and crime are increasingly blurred. As a result, the transition
from war to peace may not be clear cut. Crises are frequent and often lead to armed
conflict, yet formal declarations of war are rare. Nevertheless, the laws of armed conflict
still apply whether or not war has been declared.?

The Nature of War

Waging war is the business of governments. Clausewitz described war as: “the
continuation of policy by other means.” ® If war is an essential instrument of policy, it
follows that political objectives shape military objectives and the scope and intensity of
military operations. The nature of war and armed conflict contains certain essential
characteristics which are fundamental to the success of military operations in pursuit of
political objectives. Despite advances in technology, war remains an act of violence.
Violence injects elements of emotion, uncertainty and improbability, which can affect the
conduct of military operations. The fog of war combined with human danger and stress
can make the most simple task difficult. War is waged by people; as a result, human
emotions can shape the conduct of war. The cohesion, passion and determination of
people and groups of people will shape the outcome and can, in turn, be shaped by
inspired leadership. This subject is covered in greater detail in Chapter 2. War within
states becomes a matter for the people. In a democratic state, a significant war effort
cannot be sustained in the face of public hostility and so public support is vital.

1 See British Defence Doctrine for a more detailed description of the taxonomy of conflict. BDD offers a definition
of war: “When differences between states reach a point at which both parties resort to force, or one of them does
acts of violence, which the other chooses to look on as a breach of the peace, the relation of war is set up in which
the combatants may use regulated violence against each other until one of the two has been brought to such
terms as his enemy is willing to grant”. This Manual employs the term war and armed conflict synonymously
and abbreviates the term armed conflict to conflict.

2See Annex B of BDD for a short description of the Laws of Armed Conflict.

3See C von Clausewitz ‘On War’, P. Paret, Sir Michael Howard (trans), Princeton 1976, p.121 for further details.
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War and armed conflict tend to be chaotic and unpredictable. Human imperfections and
inefficiency, logistic limitations, weather, geography and hostile terrain can complicate
and frustrate straightforward tasks. Moreover, in the modern world, we are likely to
undertake military operations in concert with allies, friends and partners in alliance or
coalition. The need to maintain unity of effort within coalitions can become a dominant
factor, particularly if the actions of the enemy attempt to disrupt the cohesion of the
coalition. Clausewitz described this combination of factors as the friction of war: “in
war it is difficult for normal efforts to achieve even moderate results, friction is the force
that makes the apparently easy difficult.” *

The Levels of Warfare
The levels of warfare as recognised by the UK are explained in British Defence Doctrine.

Grand Strategy

Grand Strategy is the application of national resources to achieve national policy
objectives. Grand strategy is concerned with the overall conduct of the war and involves
economic, industrial, political and military components.

Military Strategy

Military Strategy is the application of military resources to help achieve grand strategic
objectives. Military strategy is formulated from political direction and guidance. Military
strategy is concerned with military actions, the resources to be allocated and the
constraints to be applied.

The Operational Level

The Operational Level is concerned with the direction of military resources to achieve
military strategic objectives. It is the level at which campaigns and major operations are
directed, planned and sequenced. The operational level commander, typically the joint
force or joint task force commander, is responsible for the overall campaign plan and
offers the crucial link between the setting of military objectives and the employment of
military forces at the tactical level.

The Tactical Level

The Tactical Level involves the direction of military resources to achieve operational
objectives. The tactical level is the level at which engagements are planned, forces are
deployed and battles are fought. The tactical level is primarily the concern of
component commanders.

4See ‘On War’ Ibid.

AP 3000 1.1.2 | The Nature Of Conflict

26



Interaction

These levels overlap and interact, reflecting the dynamic nature of war and conflict.
Political and diplomatic activity at the grand strategic level will help to frame and shape
activity at the military strategic level. The military strategic level will issue guidance and
exercise the strategic command function. At the operational or theatre level, forces are
prepared, deployed and commanded; such activities may involve considerable
interaction with both the military strategic level and the tactical level. Depending on the
nature and intensity of the conflict, tactical military operations may influence activity and
campaign planning at both the operational and strategic levels.

The Dimensions of Armed Conflict

During the Cold War, armed conflict was generally portrayed as a graduated linear
model encompassing general nuclear and limited war. Now, armed conflict embraces a
wide range of situations in which military forces may be required to operate from peace
to nuclear war. Although this variety defies simple categories, recurring factors emerge.
They include the degree of national interest involved, the nature and extent of any
limitations imposed, the character of forces engaged, the level of intensity and the
projected or actual duration. Each of these factors can vary in scale according to the
circumstances. But they determine the dimensions and character of a particular conflict
at a certain time. During the course of a conflict, circumstances or policy may change
thereby altering the relationship between factors. For example, a conflict which is
regarded as a war of national survival by one participant, may be viewed as an
opportunistic border dispute by another. Level of interest in a conflict can vary from the
extreme case where the very survival of the state is clearly threatened, to a situation
where the interest at stake only marginally justifies the use of force. This distinction
between what is perceived by one government to be a conflict of choice and by another
to be a conflict of necessity is an important one. With regard to the participants, the
relative national power of state participants can have a profound influence on the shape,
scale and intensity of a particular conflict. Inter-state conflict may involve formal
alliances or adhoc coalitions on either side. In intra-state conflicts, on the other hand,
there may be several factions involved in a struggle for power. If, during a conflict, an
insurgent group manages to establish control over an area of territory which achieves
recognition as a sovereign state, the nature of the conflict can change from intra-state to
inter-state. For example, the recognition of Croatia in 1992 changed the nature of the
conflict in the Former Republic of Yugoslavia.

Limitations on the scale of conflict may be imposed by the selection of objectives,
restrictions on the types of forces and weapons involved, how they can be employed,
and by confining operations to specific geographic areas. They can be articulated as a
set of rules of engagement, which detail by means of prohibitions and permissions the
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degree and manner in which force may be applied, or they may appear as constraints
set out in strategic guidance to the forces involved. Limited objectives are pursued by
limited means. In a war of national survival there may be little strategic choice in the
objectives which must be pursued. In alliance or coalition operations, however, the
political and military objectives need to be agreed by all the members, which may
constrain what is achievable. In most conflicts the degree of force employed will be
influenced by what is considered acceptable by public or international opinion, which
in turn may shape military objectives. Geographic limits may be defined in an attempt
to ensure that the conflict does not draw in other participants or involve neutral parties.
Certain areas may be designated out of bounds to avoid civilian casualties or damage to
sites of cultural or religious significance. In the air, “no fly zones” are increasingly used
as part of control regimes imposed by the United Nations. See Chapter 5 for details.

The nature of the forces involved in military operations can vary widely. The principal
factors involved are size, training, equipment, leadership and motivation. These factors
can vary between and within individual services. Intensity describes the frequency and
the degree of violence encountered in conflict, and is a measure of the rate of
consumption of resources. Intensity can be high when violence occurs often or when
the encounters are particularly violent. It is likely to vary during a particular conflict.
During a long conflict there may be protracted periods of relatively low intensity
operations interspersed with large, high intensity engagements.

Conflict in the Modern World

Conflict remains commonplace in the modern world with little clear distinction between
war and peace. Even localised conflicts may have implications for world peace, stability
and trade. Therefore many nations not directly engaged in conflict are involved in
efforts to monitor, manage and resolve actual or potential conflicts. A feature of modern
conflict is the increasingly stark asymmetry between the opponents. This is
characterised by states with modern, powerful, well-equipped forces set against
opponents who are less or much less well equipped, but who are unwilling to accept
the norms of international law and show scant regard for life and property. In the case
of insurgent or terrorist groups, asymmetry in scale can grow dramatically, with groups
or factions adopting limited strategies, unconventional operations or ‘hit and run’ tactics.

Modern conflict is likely to be fought in the spotlight of the news media. The speed of
media transmission can magnify the importance of relatively minor incidents and
influence public opinion before political or military authorities can fully analyse the
facts. As a result, tactical actions can have strategic impact. This trend may place
additional pressure on political and military leaders and can influence the overall
conduct of a campaign. Equally, however, the media can also be a powerful conduit for
positive information to sustain public support and boost national morale.
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Types of Conflict

Conflict defies simple categorisation. Dividing lines are often blurred, categories are not
exclusive and individual conflicts may spread across the boundaries. Thus each crisis or
conflict needs to be addressed in terms of its specific circumstances.

General War

General war is conflict between major powers in which their vital interests, perhaps
even survival, are at stake. All the national resources of the belligerents are likely to be
harnessed to the war effort and the conflict is likely to have few restrictions; indeed it
may become less restricted as it continues. The Second World War was the last example
of general war; today, a full-scale attack on a number of fronts against the territorial
integrity of NATO members would be classified as general war. General war might be
limited to the use of conventional forces initially, but could escalate at any time to the
use of weapons of mass destruction. NATO has made it clear that, if Alliance vital
interests are threatened, it would be prepared to use nuclear weapons in order to bring
the conflict to an end. Nuclear warfare is defined as any conflict which involves the
employment of nuclear weapons. Nuclear warfare is prevented by the maintenance of
a credible nuclear deterrent. Should deterrence fail, the use of nuclear weapons
changes the nature of a conflict and would have far-reaching implications. The
proliferation of nuclear, biological and chemical weapons remains a major policy
concern for the British Government.® In the current strategic environment few nations
have the capacity to initiate such a war and it seems likely that there would be a
significant period of warning before one could occur.

Limited Conflict

During the Cold War, the classification limited war was used to describe international
conflict short of general war, in which there would be no recourse to the use of nuclear
weapons. The Korean War is probably the best example of a limited war during that
period. In practice, as discussed above, virtually all conflict is limited in some way, and
armed forces will almost invariably be subject to constraints involving the objectives to
be achieved and the means by which they may be pursued.

Regional Conflict

The term regional conflict describes a limited conflict arising out of regional issues. The
conflict may be contained within the region, but the political and economic effects could
reach beyond the region. There could be involvement from non-belligerents supplying
military equipment, advisers or volunteers. There might be military intervention under
the authority of a United Nations’ mandate to resolve or terminate the conflict. There
will not necessarily be any constraint on the size of the forces deployed, the types of

® See Cm 3999, The Strategic Defence Review, p.17.
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weapon used or the duration and ferocity of fighting. From the United Kingdom
perspective, a war in another region which does not involve UK Dependent Territories
or access to national strategic resources is unlikely to threaten national survival or vital
interests. However, it may threaten secondary or humanitarian interests and, therefore,
require action to contain and resolve it. Such action would normally be collective, with
legitimacy provided by the United Nations or a similar International Organisation.

OPERATION ALLIED FORCE - Gioia Del Colle, Italy 1999

Civil War

Civil War is conducted largely within the boundaries of a state in which a significant part
of the population is associated with opposing sides. Typically, the contest would be to
determine the government of a state, regional autonomy or secession. One or both sides
may have external help.

Insurgency

Insurgency describes the actions of a minority group within a state (or in some instances
a majority group which lacks power) intent on forcing political change by means of a
mixture of subversion, propaganda and military pressure. The intent is to persuade or
intimidate the broad mass of the people to accept such change. Again, each side may have
help from outside. There is not a clear distinction between civil war and insurgency.
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Indeed, a successful insurgency may pass through a phase of civil war. At its most
anarchic, insurgency may see the collapse of the state in any form. Insurgent forces tend
to seek to avoid conventional engagements between large forces while seeking the active
support of the population at large. Such campaigns can be protracted.

Terrorism

Terrorism may be defined as premeditated, politically motivated violence perpetrated by
groups or individuals and usually intended to influence an audience wider than that of its
immediate victims. In one form, terrorism may be an element of insurgency. In another,
it may be employed for objectives short of the overthrow of the state. It may also be used
by one state against another.

Types of Military Operations

The contemporary types of military operations are described below. They vary from war
as described above, through varying elements of diplomacy, to peace support operations
and post-conflict activity.

Preventative Diplomacy

If peace is threatened in a particular area or zone of crisis, the international community will
step up its efforts to prevent the eruption of conflict in what is termed preventative
diplomacy. Preventative diplomacy is defined by the UN as:

“Diplomatic action taken in advance of a predictable crisis to prevent or limit violence.” ¢

At this stage of a dispute, external intervention is likely to involve increased readiness and
deterrent postures to prevent disputes from escalating into conflict. Intervention forces
may be deployed for surveillance purposes near the zone of crisis, to poise or carry out a
show of force.

Conflict Prevention and Defence Diplomacy

The UK Government highlights conflict prevention as a core defence activity. Conflict
prevention initiatives range from fact-finding missions, consultation, warnings, inspections
and monitoring. If diplomatic initiatives fail, forces may be deployed to prevent disputes
from escalating into armed conflict or spreading into other regions. Within the framework
of conflict prevention, preventative deployment is defined in UK Joint Doctrine as:

“The deployment of operational forces possessing sufficient deterrence capability to avoid
a conflict.” 7

¢ The Blue Helmets, 4th Edition, UN Press 1997, p.5.
7 Peace Support Operations, JWP 3-50, p.1-2.
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Within UK defence tasks, the wider mission type of conflict prevention is described as
Defence Diplomacy. Defence Diplomacy includes arms control, non-proliferation and
security building measures, wider military assistance and training for overseas countries.
Defence Diplomacy is defined as follows:

“To provide forces to meet the varied activities undertaken by the Ministry of Defence to
dispel hostility, build and maintain trust and assist in the development of
democratically accountable Armed Forces (thereby making a significant contribution
to conflict prevention and resolution).” 8

Peace Support Operations

Peace Support Operations are designed to achieve a long-term political settlement. The
deployment of forces may be authorised in a variety of ways. Most intervention
operations will have some form of UN Security Council Mandate, either under Chapter
VI (non-mandatory), Chapter VII (mandatory) or Chapter VIII (Regional Security
Organisation). Legitimacy could also be provided by other multilateral organisations of
which the UK is a member, such as the OSCE, WEU or NATO. Such arrangements could
be bilateral, multilateral or as part of an ad hoc coalition. Peace Support Operations are
defined in UK Joint Doctrine as follows:

“Peace Support Operations are multi-functional operations conducted impartially in
support of an appropriate legal authority, involving military forces and diplomatic and
humanitarian agencies.”

Peacekeeping

If diplomatic action fails to resolve a crisis, the deployment of peacekeeping forces may
be required. Peacekeeping operations are generally mandated under Chapter VI of the
UN Charter and involve the deployment of inter-positional forces to monitor and,
possibly, to implement a peace or cease-fire agreement. The key factor is consent.
Peacekeeping operations require the consent of all major parties or factions involved in
the preceding conflict. Peacekeeping operations are defined in UK joint doctrine as
follows:

“Peacekeeping operations are generally undertaken under Chapter VI of the UN Charter
with the consent of all the major parties to a conflict. Peacekeeping operations may
involve the requirement to monitor and facilitate the implementation of a peace
agreement.”

& Cmd 3999, The Strategic Defence Review, 1998, p.14.
° JWP 3-50 Peace Support Operations.
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Peace Support Operations in Bosnia

Peace Enforcement

If a crisis deteriorates further or a humanitarian catastrophe develops, the mandate may
be changed to authorise the use of force, typically via a UN Chapter VII mandatory
Security Council Resolution.® Such use of force is described as peace enforcement, and
requires compliance with a mandate to secure peace and restore international security.
Peace enforcement operations are undertaken to establish and maintain peace when
consent may be lost or uncertain. Peace enforcement operations are, thus, coercive.
Peace enforcement is defined as follows:

“Peace Enforcement operations are coercive in nature and undertaken under Chapter
VII of the UN Charter when the consent of any of the major parties to the conflict is
uncertain. They are designed to maintain and re-establish peace or enforce the terms
specified in the mandate.” *

0 See UN Charter, Chapter VII.
11 JWP 3-50 Peace Support Operations.
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Post-Conflict Activity and Peace Building

Following conflict, military forces may have to remain in place to monitor the peace.
A post-conflict agreement may need to be monitored to ensure compliance. Forces may
need to remain in an area of conflict long after fighting has ceased to monitor the situation
and to prevent renewed fighting. In such operations, boundaries between military and
civilian activity may be particularly blurred. This activity has been described as peace
building and can be defined as follows:

“Peace building covers actions which support political, economic, social, and military
measures and structures, aiming to strengthen and solidify political settlements in order
to redress the causes of conflict.” *2

Humanitarian Operations

Humanitarian operations are conducted to relieve human suffering. They may be carried
out with a UN mandate or with the unilateral authority of the British Government.*
Military humanitarian activities may encompass several role and mission types and may
be carried out with, or in support of, non-governmental and other civilian organisations.

Principles for the Use of Military Force

The key principles for the use of military force by the United Kingdom are highlighted in
BDD. They are:

e To support a legitimate purpose and be lawful under international law.

e The use of force must be under democratic control at all times, exercised by the
elected Government answerable to Parliament.

e An organised structure is required to produce and apply force.
Military force can be employed to meet the following objectives:

® Deterrence. Deterrence aims to persuade an opponent from resorting to a particular
course of action by convincing him that the costs will outweigh the gains. The threat
implicit in deterrence must be credible and clear to the opponent. Deterrence has a
psychological element and, in addition to credible forces, can be strengthened by
resolute policy, demonstrated military capability, the will to use force and a readiness
to escalate should deterrence fail.

2 JWP 3-50 Peace Support Operations.
2 Legal opinion is divided over the customary principle of humanitarian intervention in international law.
If in doubt seek military legal advice.
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@ Deployment with Consent. If deployment of forces is authorised and directed by
the Government, military forces may deploy in a single service, joint or multinational
capacity to friendly bases in or near the zone of crisis. Alternatively, forces may poise
near an area of crisis onboard aircraft carriers. If bases are not available, aircraft could
be operated from friendly home bases, but such operations may impose a logistic
penalty and slow speed of response. Forward deployed forces would be able to
respond much more rapidly in the event of a deterioration in the situation.

® Coercion. Coercion includes the active use of force in a measured way in order to
compel an opponent to undertake a particular course of action. BDD defines coercion
as: “the use of force, or threat of force to persuade an opponent to adopt a certain
pattern of behaviour against his wishes.” Coercion requires a clear understanding of
the behaviour of target groups and an unambiguous signal of intent and may depend
on a blend of physical and psychological factors. Coercion may be needed to compel
an opponent to restore the status quo ante or desist from further aggression. Coercion
involves risk in that it may precipitate conflict or lead an opponent to underestimate
the risk to him. Moreover, a coercive strategy may need time to work and may require
clear political objectives to be matched to achievable military goals. Coercion should,
therefore, be initiated as a deliberate policy consistent with an overall strategy.

@ Destruction. Destruction may involve the use of military force to destroy an
opponent’s military capability and supporting infrastructure in order to bring about his
defeat. The gradual attrition of an opponent’s military capability takes time and
endurance. For example, the attrition of the Iragi Army in 1991 during the Air
Campaign is an example of a destructive strategy of attrition to shape the battlespace
in preparation for a ground offensive. The strategic bombing offensive against
Germany in 1944 is an example of a destructive strategy aimed at the supporting
military infrastructure to create the conditions for defeat.

@ Denial. Military equipment can be denied to an opponent by destruction. In
addition to physical destruction, however, the threat or use of force can deny an
opponent access to something he values. For example, a critical bridge could be
blocked rather than destroyed. Military denial operations could include the
enforcement of sanctions by blockade, patrol or ‘No Fly Zones'.

e Disruption. Disruption is the use of physical or non-physical force to shatter the
cohesion of an opponent or group of opponents by destroying the ability to command
and control forces or to shatter morale through the use of decisive force at a place
where he least expects it. Disruption is an essential element of information operations
and command and control warfare which is described in greater detail in Chapter 4.
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Strategic Considerations

The object of strategy is to achieve and maintain freedom of action whilst limiting that
of the opponent with the purpose of gaining his submission. Field Marshal Alanbrooke
described the art of strategy as: “to determine the aim, which should be political: to
derive from that aim a series of military objectives to be achieved: to assess these
objectives as to military requirements they create, and the pre-conditions which the
achievement of each is likely to necessitate: to measure available and potential
resources against the requirements and to chart from this process a coherent pattern of
priorities and a rational course of action.”* Military strategy aims to create a desired
pattern to events where the ends, ways and means are brought into balance despite the
efforts of the opponent to disrupt that balance.

Ends

Military strategy must be linked to the achievement of political ends. When national
survival is not threatened, it may be necessary to tailor the political objective to what can
be achieved with the forces available. Strategic considerations will include political and
legal constraints such as international law and the proportionate use of force. National
decisions to intervene may be influenced by the military feasibility of achieving the
political end. Military objectives should be expressed in terms of the desired end-state.
This may be tangible, such as the degrading of Irag’s weapons of mass destruction
capability in Operation DESERT FOX, or intangible, as in the breaking of an opponent’s
will. Despite the military wish for clear, unambiguous end-states, political realities
suggest the need for consensus and compromise might dictate otherwise. Nonetheless,
when operational and strategic circumstances change, military objectives will need to be
reviewed and, if necessary, changed.

Ways

There are many ways of conducting military strategy. Clausewitz highlighted the need
to identify an opponent’s centre of gravity, which BDD defines as: “that characteristic,
capability or location from which a military force, nation or alliance derives freedom
of action, physical strength or will to fight.” Examples could include the mass of an
army, national infrastructure, command and control or national will. In coalition
operations, the cohesion of the coalition may well be the centre of gravity. During the
Gulf War, many commentators believe that Iraqi Scud attacks against Israel were
launched in an attempt to divide the coalition. Therefore, the corollary is to identify and
protect one’s own centres of gravity whilst attacking those of the opponent. Moreover,
identified centres of gravity must be accessible; if not, critical vulnerabilities which lead
to the centre of gravity need to be identified. In the case of a long campaign, centres of
gravity may change and may need to be reviewed.

 See David Fraser, “Alanbrooke”, London, 1982, p.215.
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Successful commanders need to be able to seize and maintain the initiative to force the
opponent to react on terms favourable to own forces. Although traditionally this has
been viewed as being best achieved through offensive action and manoeuvre, political
strategic factors may require a defensive posture to be adopted. In any case, an
offensive must be designed to succeed before the attacker can respond. Further details
of campaign planning tools and techniques are contained in Chapter 6 of this manual
and in UK Doctrine for Joint and Multinational Operations, JWP 0-10.

Means

Military success will often be determined by having better awareness and knowledge
than the opponent. To be effective, information and intelligence need to be gathered
and fused to concentrate upon the opponent’s capabilities and intentions, with the
volume of information controlled so as not to swamp commanders. This requirement
to exploit information effectively is a core capability of air power and is covered in
Chapter 4. Once a strategy is determined and campaign planning conducted, forces are
the tools which a commander employs to achieve his military objectives. Forces need
to be adequate to achieve the mission, properly trained and equipped and able to be
sustained for the duration of the mission. Forces in a campaign may be joint and
multinational. Furthermore, certain key groups of force may be held at high readiness
so that they can respond rapidly to short notice tasking and breaking crises.®
As campaigns develop and operations continue, force balances may have to be adjusted
and reinforcements deployed. In addition to the general principles outlined earlier in
this Chapter, the use of force by UK forces is governed by Rules Of Engagement. They
are formulated by military and political staff, approved by Ministers and reviewed in the
light of changing political and military circumstance. In multinational operations, rules
of engagement need to be harmonised with allies or coalition partners. Further general
details on rules of engagement are contained in BDD. Considerations for air operations
are contained in Chapter 6.

Operational Art and Campaign Planning

The successful employment of military force requires the application of operational art
by a commander. The development of operational art is a complex process and requires
commanders to exercise a blend of experience, wisdom, judgement and moral courage.
Clausewitz called this “the genius of command”. Although modern information and data
systems can assist and enable the command and control process, technology is not a
substitute for the exercise of command. Similarly, campaign planning requires
application of judgement and sound analysis within an operational context. Campaign
planning tools can help commanders and their staffs by providing a common set of terms
and methods, but they should not be viewed as a means to an end. Further details on
campaign planning tools are contained in Chapter 6 and JWP0-10. Von Moltke’s
observation that “no plan survives contact with the enemy”, has endured; therefore, an

s See BDD Chapter 3 and Cmd 3999, the Strategic Defence Review, p.23 for further details.
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essential element of campaign planning is to be prepared to change the plan. An
understanding of operational art and campaign planning is thus not simply a matter of
technical and tactical understanding, it is the key to success in command.

Targeting

The carefully directed attack on key target sets can have a profound impact on a military
campaign. Given the potential importance and complexity surrounding targeting issues,
policy and direction of UK targeting is retained at the strategic level. Operational and
tactical targeting decisions should, therefore, fit within overall strategic direction.
Although targeting is carried out for maximum military effectiveness, target selection
must be in accordance with international law, abiding by the customary principles of
distinction, military necessity, proportionality and cultural protection. Destructive or
lethal targeting should aim to minimise collateral damage. Detailed study and analysis of
key target nodes may be required to determine potential effects upon an opponent’s
centre of gravity. Thus targeting is a complex process which relies on political approval,
timely intelligence, accurate delivery and efficient combat assessment. An understanding
of targeting for effect is essential to the understanding of the effective employment of air
power. Further details are in Chapter 6.

Sustainability

The feasibility of undertaking military operations may be determined by the sustainability
of deployed forces. Sustainability is more than logistics; it encompasses the needs of
forces to be matched by trained personnel and a robust national or multinational supply
organisation. Details are in Chapter 10. Strategic considerations could include timely
political decisions to apply national industrial capacity within the appropriate warning
time. Strategic planning must strike a careful balance between operational and logistic
risk, with the joint commander retaining control over key decisions.

The Importance of Doctrine

A knowledge of doctrine and its application enables the resolution of complex activity
and aids clarity of thought in the chaos of crisis and war. Sound doctrine provides a
common way of thinking, which is not bound by prescriptive rules. The importance of
military doctrine is that under the stress of crisis or combat an understanding of doctrine
enables a subordinate to act in accordance with his commander’s recommended course
of action within the scheme of manoeuvre and overall campaign. Doctrine also
encompasses organisation, command and control and guides the use of force at all
levels of warfare. Doctrine is relevant across the range of joint and multinational
operations. Further details of the doctrine process are in Chapter 11. This Chapter has
set the strategic framework for the understanding of environmental doctrine. The next
Chapter explains the environmental considerations which apply to air power.
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Balancing and judicial self-empowerment:
A case study on the rise of balancing in the
jurisprudence of the German Federal
Constitutional Court

NIELS PETERSEN

Max Planck Institute for Research on Collective Goods, Kurt-Schumacher-Straffe 10, 53113 Bonn, Germany
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Abstract: Many critics of the proportionality principle argue that balancing is an
instrument of judicial self-empowerment. This contribution argues that the relationship
between balancing and judicial power is more complex. Balancing does not necessarily
create judicial power, but it presupposes it. This argument is confirmed through a case
study of the German Federal Constitutional Court. The analysis shows that the German
Constitutional Court was very reluctant to base decisions, in which it overturned
legislation, on balancing in the first two and a half decades of its jurisprudence.
However, in the late 1970s, once the Court had strengthened its own institutional
position, it increasingly relied on balancing when declaring laws as incompatible with
the constitution. Then, balancing developed into the predominant argumentation
framework of constitutional review that it is today in the Court’s jurisprudence.

Keywords: balancing; judicial activism; judicial review; legitimacy;
proportionality

I. Introduction: Balancing and its critique

The rise of proportionality in constitutional law is a puzzling phenomenon.
On the one hand, the principle enjoys enormous popularity around the world.!

1'See A Stone Sweet and ] Mathews, ‘Proportionality Balancing and Global
Constitutionalism’ (2008) 47 Columbia Journal of Transnational Law 73, 75; S-1G Koutnatzis,
‘Verfassungsvergleichende Uberlegungen zur Rezeption des Grundsatzes der Verhiltnismafigkeit
in Ubersee’ (2011) 44 Verfassung und Recht in Ubersee 32; A Barak, Proportionality:
Constitutional Rights and their Limitations (Cambridge University Press, Cambridge, 2012)
181-210; J Saurer, ‘Die Globalisierung des VerhiltnismifSigkeitsgrundsatzes’ (2012) 51 Der
Staat 3; K Moller, The Global Model of Constitutional Rights (Oxford University Press,
Oxford, 2012) 178; V Perju, ‘Proportionality and Freedom’ (2012) 1 Global Constitutionalism
334, 334; F Becker, ‘VerhaltnismafSigkeit’ in H Kube ef al. (eds), Leitgedanken des Rechts:
Band I (CF Muiiller, Heidelberg, 2013) 225, sections 12-27.
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Many courts use it as the central doctrinal tool of constitutional review.2
The US Supreme Court is probably the only major exception that still
resists the explicit acknowledgement of proportionality as an instrument
of constitutional review.3> On the other hand, proportionality has faced
fierce criticism in the scholarly literature across various jurisdictions. This
criticism focuses primarily on the last step of the proportionality test, the
balancing of the individual right and the competing public interest.* As the

2 See Barak (n 1) 182; M Cohen-Eliya and I Porat, Proportionality and Constitutional
Culture (Cambridge University Press, Cambridge, 2013) 10-14. But see also J] Bomhoff,
Balancing Constitutional Rights (Cambridge University Press, Cambridge, 2013), who argues
that balancing has different ‘local meanings’ in different jurisdictions.

3 However, some authors argue that even the American constitutional law doctrine implicitly
also contains elements of proportionality, see ET Sullivan and RS Frase, Proportionality
Principles in American Law: Controlling Excessive Government Actions (Oxford University
Press, New York, 2009) 53-66; ] Mathews and A Stone Sweet, ‘All Things in Proportion?
American Rights Review and the Problem of Balancing’ (2011) 60 Emory Law Journal 102,
117-40. But see also RH Pildes, ‘Avoiding Balancing: The Role of Exclusionary Reasons in
Constitutional Law’ (1994) 45 Hastings Law Journal 711; RH Pildes, “Why Rights Are Not
Trumps: Social Meanings, Expressive Harms, and Constitutionalism’ (1998) 27 Journal of
Legal Studies 725, who argues that what looks like balancing in the jurisprudence of the US
Supreme Court is only a means to identify illegitimate goals.

4 See B Schlink, Abwdigung im Verfassungsrecht (Duncker & Humblot, Berlin, 1976);
TA Aleinikoff, ‘Constitutional Law in the Age of Balancing’ (1987) 96 Yale Law Journal 943;
PW Hogg, ‘Section 1 Revisited’ (1991) 1 National Journal of Constitutional Law 1, 23-4;
J Habermas, Between Facts and Norms (MIT Press, Cambridge, MA, 1996) 259; S Woolman,
‘Out of Order? Out of Balance? The Limitation Clause of the Final Constitution’ (1997) 13
South African Journal of Human Rights 102, 114-121; M Jestaedt, Grundrechisentfaltung im
Gesetz (Mohr Siebeck, Tubingen, 1999) 206-60; L Blaauw-Wolf, “The ‘Balancing of Interests’
with Reference to the Principle of Proportionality and the Doctrine of Giiterabwigung — A
Comparative Analysis’ (1999) 14 SA Public Law 178, 210; H Botha, ‘Rights, Limitations, and
the (Im)possibility of Self-Government’ in H Botha, A Van der Walt and J Van der Walt (eds),
Rights and Democracy in a Transformative Constitution (Sun Press, Stellenbosch, 2003) 13,
21-3; E-W Bockenforde, ‘Schutzbereich, Eingriff, verfassungsimmanente Schranken’ (2003) 42
Der Staat 165, 190; K-H Ladeur, Kritik der Abwdigung in der Grundrechtsdogmatik (Mohr
Siebeck, Tubingen, 2004); JT Gunn, ‘Deconstructing Proportionality in Limitations Analysis’
(2005) 19 Emory International Law Review 465; F Raue, ‘Miissen Grundrechtsbeschrankungen
wirklich verhdltnismafSig sein?’ (2006) 131 Archiv des éffentlichen Rechis 79; B Cali, ‘Balancing
Human Rights? Methodological Problems with Weights, Scales and Proportions’ (2007) 29
Human Rights Quarterly 251; M Jestaedt, ‘Die Abwigungslehre — ihre Stirken und ihre
Schwichen’ in O Depenheuer, M Heintzen, M Jestaedt and P Axer (eds), Staat im Wort:
Festschrift fiir Josef Isensee (CF Miller, Heidelberg, 2007) 253, 260-75; R Christensen and
KD Lerch, ‘Dass das Ganze das Wahre ist, ist nicht ganz unwahr’ (2007) 62 Juristenzeitung
438; S Woolman and H Botha, ‘Limitations: Shared Constitutional Interpretation, an
Appropriate Normative Framework & Hard Choices’ in S Woolman and M Bishop (eds),
Constitutional Conversations (Pretoria University Law Press, Pretoria, 2008) 149, 157-60;
A Fischer-Lescano, ‘Kritik der praktischen Konkordanz’ (2008) 41 Kritische Justiz 166; 1 Porat,
‘Some Critical Thoughts on Proportionality’ in G Bongiovanni, G Sartor and C Valentini (eds),
Reasonableness and Law (Springer, Dordrecht, 2009) 243; S Tsakyrakis, ‘Proportionality:
An Assault on Human Rights?’ (2009) 7 International Journal of Constitutional Law 468;
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balancing exercise often requires the comparison of incommensurable
values, some authors claim that balancing is ‘arbitrary’.> They argue that
it allows courts to second-guess policy evaluations and thus to overstep the
boundary from the legal to the political realm.®

Some legal scholars even take the critique one step further. They argue
that balancing is a tool for judicial self-empowerment.” It provides them
with a doctrinal structure that allows them to veil political decisions
behind legal terms.® This paper suggests that the relationship is more
complex: Balancing does not necessarily create judicial power; it rather
presupposes it. The argument will be developed in two steps. First, the
paper will develop a theoretical framework. We will see that a doctrinal

GCN Webber, The Negotiable Constitution (Cambridge University Press, Cambridge, 2009)
87-115; B Rusteberg, Der grundrechtliche Gewdibrleistungsgebalt (Mohr Siebeck, Tuibingen,
2009) 64-76; D Susnjar, Proportionality, Fundamental Rights, and Balance of Powers
(Martinus Nijhoff, Leiden, 2010); GCN Webber, ‘Proportionality, Balancing, and the Cult of
Constitutional Rights Scholarship’ (2010) 23 Canadian Journal of Law & Jurisprudence 179,
194-8; JZ Benvindo, On the Limits of Constitutional Adjudication (Springer, Berlin, 2010);
J von Bernstorff, ‘Kerngehaltsschutz durch den UN-Menschenrechtsausschuss und den EGMR:
Vom Wert kategorialer Argumentationsformen’ (2011) 50 Der Staat 165, 184-90; C Hillgruber,
‘Ohne rechtes Mafs? Eine Kritik der Rechtsprechung des Bundesverfassungsgerichts nach 60
Jahren’ (2011) 66 Juristenzeitung 861, 862-3; J] Moreso, ‘Ways of Solving Conflicts of
Constitutional Rights: Proportionalism and Specificationism’ (2012) 25 Ratio Juris 31; P Sales,
‘Rationality, Proportionality and the Development of the Law’ (2013) 129 LOR 223;
R Camilo de Oliveira, Zur Kritik der Abwdigung in der Grundrechtsdogmatik (Duncker &
Humblot, Berlin, 2013); G Huscroft, ‘Proportionality and Pretence’ (2013) 29 Constitutional
Commentary (forthcoming); F Miller and R Christensen, Juristische Methodik: Band 1
(Duncker & Humblot, Berlin, 2013) section 72; J von Bernstorff, ‘Proportionality without
Balancing — Why Judicial ad hoc-balancing is unnecessary and potentially detrimental to the
realization of individual and collective self-determination’ in L Lazarus, C McCrudden and
N Bowles (eds), Reasoning Rights 63 (Hart, Oxford, 2014).

5 Habermas (n 4) 259.

6 See Schlink (n 4) 190; E-W Bockenforde, Zur Lage der Grundrechtsdogmatik nach 40
Jabren Grundgesetz (Carl Friedrich von Siemens Stiftung, Munich, 1989) 54; B Schlink, ‘Der
Grundsatz der Verhaltnismafigkeit’ in P Badura and H Dreier (eds), Festschrift 50 Jahre
Bundesverfassungsgericht: Zweiter Band (Mohr Siebeck, Tubingen, 2001) 445, 461; Webber,
The Negotiable Constitution (n 4) 147-8; Hillgruber (n 4) 862; Sales (n 4) 225; Camilo de
Oliveira (n 4) 223-31; Bernstorff, ‘Proportionality without Balancing’ (n 4). However, some
critics of balancing point to the opposite direction: They do not complain that courts interfere
too much with the legislative branch, but they believe that balancing is too deferential towards
the legislature: see, e.g., Tsakyrakis (n 4); Rusteberg (n 4).

7 See W Leisner, Der Abwigungsstaat (Duncker & Humblot, Berlin, 1997) 170-3; U Haltern,
‘Integration als Mythos: Zur Uberforderung des Bundesverfassungsgerichts’ (1997) 45 Jabrbuch
des Offentlichen Rechts 31, 69; CD Classen, ‘Das Prinzip der Verhiltnismafigkeit im Spiegel
europdischer Rechtsentwicklungen’ in M Sachs and H Siekmann (eds), Der grundrechtsgeprigte
Verfassungsstaat: Festschrift fiir Klaus Stern (Duncker & Humblot, Berlin 2012) 651, 653;
Benvindo (n 4) 31-81; Huscroft (n 4).

8 Christensen and Lerch (n 4) 440.
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52 NIELS PETERSEN

structure that is as severely criticized as the doctrine of proportionality is
not able to legitimize contested court decisions. A weak court that bases the
unconstitutionality of a law on balancing as an argumentation framework
would jeopardize its own institutional position.

Second, these theoretical considerations will be confirmed by a case study
that analyses the development of balancing as a doctrinal tool in the
fundamental rights jurisprudence of the German Federal Constitutional
Court. The German Constitutional Court was the first court to use
proportionality as an instrument of constitutional review.” For this reason, it
has a long history to study and from which to draw lessons. If we look at the
development of the proportionality principle in the German jurisprudence, we
see that the German court initially was very reluctant to base its decisions on
balancing in situations, in which it held that a statute was inconsistent with
the constitution. However, this changed after two and a half decades of the
Court’s existence. Since the late 1970s, balancing is the central doctrinal tool
of the Court when it overturns statutes. This development suggests that the
Constitutional Court first had to gain institutional strength before it could use
balancing as an argumentation framework when confronting the legislature.

II. Balancing and institutional constraints on constitutional judges

Balancing between flexibility and activism

The popularity of proportionality among courts is easy to explain:
Proportionality offers judges a formal argumentation structure to resolve
conflicts between individual rights and competing rights or public interests.
Courts can avoid expressing abstract preferences for one value over another
and thus refrain from establishing hierarchies of competing values.1? This
non-hierarchical approach has two advantages: On the one hand, it gives
courts room for manoeuvre.!! They can confine themselves to resolving
the case at hand without setting precedents for future situations that
are difficult to predict.1?2 On the other hand, it expresses respect for the

9 Stone Sweet and Mathews (n 1) 74.

10 Stone Sweet and Mathews (n 1) 88.

1T See T Roux, ‘Principle and Pragmatism on the Constitutional Court of South Africa’
(2009) 7 ICON 106, 133-4; A VofSkuhle, ‘Stabilitit, Zukunftsoffenheit und Vielfaltssicherung:
Die Pflege des verfassungsrechtlichen “Quellcodes” durch das BVerfG’ (2009) 64 Juristenzeitung
917, 922; O Lepsius, ‘Die mafSstabsetzende Gewalt’ in M Jestaedt, O Lepsius, C Mollers and
C Schonberger (eds), Das entgrenzte Gericht (Suhrkamp, Berlin, 2011) 159, 205.

12°A Stone Sweet, Governing with Judges: Constitutional Politics in Europe (Oxford
University Press, Oxford,2000) 142;UKranenpohl, ‘Die Bedeutung von Interpretationsmethoden
und Dogmatik in der Entscheidungspraxis des Bundesverfassungsgerichts’ (2009) 49 Der Staat
387,401. On the importance of judicial flexibility, see also D Robertson, The Judge as Political
Theorist (Princeton University Press, Princeton, 2010) 282.
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position of each of the parties.!3 It does not fundamentally discredit the
abstract legitimacy of one of the positions. Instead, the ruling is based on
the circumstances of the individual case.'*

However, the critique of balancing suggests that balancing has a
fundamental methodological deficit. A doctrinal instrument that grants
judges flexibility may also open the door for judicial activism. That is why
many scholars argue that balancing is an instrument of judicial self-
empowerment.!> But this critique is usually not based on a systematic
analysis of the judicial practice. At best, it refers to individual cases as
anecdotal evidence. Furthermore, it assumes that the open analytical
structure of balancing automatically leads to judicial activism. However,
this argument overlooks the fact that courts face not only methodological,
but also institutional constraints.!®

Judicial power and judicial legitimacy

When courts exercise constitutional review, they cannot implement their
own judgments.!” They have no sword that could force politics to comply
with their rulings. It is told that the former US president Andrew Jackson
once said after the US Supreme Court had handed down a decision of
which he disapproved: ‘John Marshall has made his decision, now let him
enforce it.”18 Moreover, the refusal to implement a court decision is not the
only potential sanction that the political branch has against a court.!”
Depending on the institutional framework, it can also narrow the court’s

13 Stone Sweet and Mathews (n 1) 90; W Sadurski, ‘Reasonableness and Value Pluralism
in Law and Politics’ in G Bongiovanni, G Sartor and C Valentini (eds), Reasonableness and Law
(Springer, Dordrecht, 2009) 129, 140.

14 See DM Beatty, The Ultimate Rule of Law (Oxford University Press, Oxford, 2004)
169-71.

15 Seen 7.

16 On the role of institutional constraints, see BE Friedman, “The Politics of Judicial Review’
(2005) 84 Texas Law Review 257, 316-20.

17 See ] Isensee, ‘Bundesverfassungsgericht — quo vadis?’ (1996) 51 Juristenzeitung 1085,
1086; H Klug, ‘Introducing the Devil: An Institutional Analysis of the Power of Constitutional
Review’ (1997) 13 South African Journal of Human Rights 185, 189; H Schulze-Fielitz,
‘Das Bundesverfassungsgericht in der Krise des Zeitgeists: Zur Metadogmatik der
Verfassungsinterpretation’ (1997) 122 Archiv des offentlichen Rechts 1, 27; R Lhotta, ‘Das
Bundesverfassungsgericht als politischer Akteur’ (2003) 9 Swiss Political Science Review 142,
143; A Lang, ‘Wider die Metapher vom letzten Wort: Verfassungsgerichte als Wegweiser’
in D Elser et al. (eds), Das letzte Wort: Rechtsetzung & Rechitskontrolle in der Demokratie
(Nomos, Baden-Baden, 2014) 15.

18 Cited after JE Smith, John Marshall: Definer of a Nation (Henry Holt, New York,
1996) 518.

19 See H Laufer, Verfassungsgerichtsbarkeit und politischer ProzefS (JCB Mohr, Tiibingen,
1968) 167-9.
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competencies, cut the budget or redesign the election rules for judges
in order to guarantee that a majority of judges are favourable to the
government’s policies.

For this reason, courts are to a certain extent dependent on the cooperation
of the political branch when they exercise constitutional review.2? On the
one hand, they can secure this cooperation by exploiting institutional
conflicts within the political branch. Such institutional conflicts occur
primarily in federal systems. Here, the state governments and legislatures
may see the court as a guarantee against a disproportionate concentration
of power on the federal level.2! At the same time, the court may equally
help the federal institutions to implement their policy goals within the
individual states.?2

On the other hand, courts can also confront the political branches
directly. In such a case, their judicial power depends on the legitimacy
that they enjoy.23 The stronger the public acceptance of a court, the
more politicians have to fear losing electoral support if they openly
refuse to implement judicial decisions.?* If a court enjoys a high degree
of legitimacy, non-compliance is usually perceived as a violation of
the fundamental rules of democracy.?> In contrast, if a court lacks
acceptance, politicians who oppose the implementation of judgments

20 G Vanberg, The Politics of Constitutional Review in Germany (Cambridge University
Press, Cambridge, 2005) 6.

21 See D Herrmann, ‘Akte der Selbstautorisierung als Grundstock institutioneller Macht
von Verfassungsgerichten’ in H Vorlander (ed), Die Deutungsmacht der Verfassungsgerichtsbarkeit
(VS Verlag fiir Sozialwissenschaften, Wiesbaden, 2006) 141, 166.

22 See BE Friedman and EF Delaney, ‘Becoming Supreme: The Federal Foundation of
Judicial Supremacy’ (2011) 111 Columbia Law Review 1137, 1152-9.

23 Vanberg (n 20) 49-53; WF Murphy and ] Tanenhaus, ‘Publicity, Public Opinion, and
the Court’ (1990) 84 Northwestern University Law Review 985; L Epstein, ] Knight and
O Shvetsova, ‘The Role of Constitutional Courts in the Establishment and Maintenance of
Democratic Systems of Government’ (2001) 35 Law & Society Review 117, 125; C Engel,
‘Delineating the Proper Scope of Government: A Proper Task for a Constitutional Court?’
(2001) 157 Journal of Institutional and Theoretical Economics 187, 213; CJ Carrubba,
‘A Model of the Endogenous Development of Judicial Institutions in Federal and International
Systems’ (2009) 71 Journal of Politics 55, 65; S Kneip, Verfassungsgerichte als politische Akteure
(Nomos, Baden-Baden, 2009) 199; S von Steinsdorff, ‘Verfassungsgerichte als Demokratie-
Versicherung? Ursachen und Grenzen der wachsenden Bedeutung juristischer Politikkontrolle’
in KH Schrenk and M Soldner (eds), Analyse demokratischer Regierungssysteme: Festschrift
fiir Wolfgang Ismayr (VS Verlag fiir Sozialwissenschaften, Wiesbaden, 2010) 479, 492.

24 G Vanberg, ‘Verfassungsgerichtsbarkeit und Gesetzgebung: Zum politischen Spielraum
des Bundesverfassungsgerichts’ in S Ganghof and P Manow (eds), Mechanismen der Politik
(Campus Verlag, Frankfurt am Main, 2005) 183, 188; A Brodocz, Die Macht der Judikative
(VS Verlag fiir Sozialwissenschaften, Wiesbaden, 2009) 99.

25 Vanberg (n 20) 74.
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do not jeopardize electoral approval. Legitimacy is thus a central source
of judicial power.2¢ Only significant public support enables courts to
take decisions that are costly for the government and the parliamentary
majority.

The legitimacy of courts relies on the perception that courts are neutral
arbiters that base their decisions on legal considerations.?” One of the
principal lines of defending the legitimacy of constitutional review in
continental Europe is to stress the different rationality of legal decisions
of constitutional courts when compared to political decisions of the
legislature.?® If a court were perceived as a political actor with its own
political agenda, this would undermine its legitimacy and thus weaken its
institutional position.%?

Certainly, one cannot expect the general public to follow the methodological
intricacies of the constitutional jurisprudence closely. The daily business of
courts usually flies under the radar of public attention. In high-profile
cases, public opinion focuses more on the result than on the reasoning.
Over time, however, a dubious methodological approach may nevertheless
affect the public reputation and thus the general acceptance of a court. The
link between the court’s legitimacy and its style of argumentation is
provided by the legal academy. If the vast majority of legal academics
disapproved the methodological approach of the court and accused the
latter of judicial activism, the image of the court as a neutral arbiter would
be severely damaged. For this reason, the effectiveness of a specific doctrine
presupposes that it is accepted as a legal argument within constitutional
law scholarship.

26 H Vorlinder, ‘Deutungsmacht: Die Macht der Verfassungsgerichtsbarkeit’ in H Vorlinder
(ed), Die Deutungsmacht der Verfassungsgerichtsbarkeit (VS Verlag fur Sozialwissenschaften,
Wiesbaden, 2006) 9, 24; BE Friedman, The Will of the People (Farrar, Straus and Giroux,
New York, 2009) 375.

27 Stone Sweet (n 12) 199-200; M Shapiro, ‘The Success of Judicial Review and
Democracy’ in M Shapiro and A Stone Sweet (eds), On Law, Politics, and Judicialization
(Oxford University Press, Oxford, 2002) 149, 165; U Kranenpohl, Hinter dem Schleier des
Beratungsgeheimnisses (VS Verlag fir Sozialwissenschaften, Wiesbaden, 2010) 409; see
also O Bassok, ‘The Two Countermajoritarian Difficulties’ (2012) 31 St. Louis University
Public Law Review 333, 370; U Sieberer, ‘Strategische Zuriuckhaltung von Verfassungsgerichten:
Gewaltenteilungsvorstellungen und die Grenzen der Justizialisierung’ (2006) 16 Zeitschrift fiir
Politikwissenschaft 1299, 1308.

28 See J Ferejohn, ‘Judicializing Politics, Politicizing Law’ (2002) 65 Law ¢& Contemporary
Problems 45; Robertson (n 12) 383; C Mollers, ‘Legalitdt, Legitimitdt und Legitimation
des Bundesverfassungsgerichts’ in M Jestaedt, O Lepsius, C Mollers and C Schonberger (eds),
Das entgrenzte Gericht (Suhrkamp, Berlin, 2011) 281, 328.

29 GA Caldeira, ‘Neither the Purse nor the Sword: Dynamics of Public Confidence in the
Supreme Court’ (1986) 80 American Political Science Review 1209.
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Legitimacy and balancing

Consequently, constitutional courts will be sensitive to the methodological
problems of balancing. They have to develop strategies to dissipate the
suspicion that they are taking political decisions when they are applying
the proportionality test. When analysing the potential harm that balancing
may cause to judicial legitimacy, we have to distinguish three situations. If
a court wants to confirm a piece of legislation, balancing does not pose any
legitimacy issues. Certainly, confirming the constitutionality of a statute can
be highly political. But it does not evoke an institutional conflict. The court
confirms a legislative decision and thus does not interfere with the political
branches. It cannot be accused of being activist or having an independent
political agenda. If the court reverses decisions of lower courts without
implicitly reviewing the statutory basis of these decisions, there is a conflict
between courts. This may also involve a conflict about the scope of the
competencies of the competing courts, and there are often political
considerations at stake. From an institutional perspective, however, the
constitutional court does not transgress the border to the political branches.3?

If a court wants to strike down legislation as unconstitutional, it comes
into conflict with the legislature. If it bases such a decision on the balancing
stage of the proportionality test, it has to justify why its valuation of the
competing interests at stake is superior to the valuation of the legislature.
For this reason, we should expect courts to be particularly guarded about
using balancing in such a situation. They will try to base their decisions on
alternative arguments or to rationalize the balancing exercise in order to
signal that they refrain from making a political judgment.

This does not mean that courts totally refrain from balancing. However,
the likelihood of courts recurring to balancing when reviewing legislation
depends on two factors. First, a court will balance more often the stronger
its institutional position is. If a court enjoys widespread public support, it
has less political and methodological constraints. A weak court, in contrast,
will try to avoid an argumentation framework that appears to be ‘political’
and that could undermine its legitimacy. Second, the use of balancing
considerations depends on the level of acceptance of balancing as a ‘legal’
argument in the legal discourse. The more balancing is accepted as a
doctrinal instrument, the more the constitutional court will rely on
balancing when reviewing legislative decisions.

30 See F Ossenbiihl, ‘Verfassungsgerichtsbarkeit und Fachgerichtsbarkeit’ in R Stodter and
W Thieme (eds), Hamburg — Deutschland — Europa: Festschrift fiir Hans Peter Ipsen (JCB
Mohr, Tubingen, 1977) 129, 129; Schlink (n 6) 461; C Mollers, Gewaltengliederung
(Mohr Siebeck, Tubingen, 2005) 144; similarly also B-O Bryde, Verfassungsentwicklung
(Nomos, Baden-Baden, 1982) 325.
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III. The historical development of balancing

In this section, I will retrace the historical development of balancing as
a legal argumentation framework in the jurisprudence of the German
Constitutional Court. The analysis is based on a quantitative assessment
of the different arguments on which the Constitutional Court has based
the constitutional incompatibility of statutes. In the following, I will first
describe the analysed data. In a second step, I will discuss the results of the
quantitative analysis, which shows a historical trend in the use of balancing.
While the German Constitutional Court was very reluctant to base a
decision, in which it overturned a piece of legislation on balancing
considerations in the first 25 years of its jurisprudence, balancing developed
into the predominant argumentation framework from 1978 onwards. The
final two subsections exemplify the characteristics of the jurisprudence of
the Court in the pre- and the post-1978 period.

The analysed data

The analysis comprises 238 decisions, the last of which was rendered in
December2012. Itincludes all decisions in which the German Constitutional
Court held that a piece of legislation was incompatible with the German
constitution and which were published in the official reports of the Federal
Constitutional Court up to volume 132. The study is limited to decisions,
in which a law is held to be unconstitutional because these decisions evoke
an institutional conflict with the legislature. Decisions, in which the Court
confirms a law or reverses the decision of a lower court, may also be highly
political. But they do not involve an institutional conflict between judiciary
and legislature.

Certainly, the distinction between correcting lower courts and confronting
the legislature is not always clear-cut. Notably, the interpretation of a
statute according to the values of the constitution (verfassungskonforme
Auslegung) may ultimately lead to an interpretation of a statute that
contradicts the explicit intention of the legislature.3! However, it is
assumed that the verfassungskonforme Auslegung is not primarily an
instrument to correct the legislature. Functionally, the interpretation
according to the values of the constitution was developed as an instrument
to discipline lower courts. The German Constitutional Court is no supreme
court that can review all legal aspects of a lower court decision. Rather, its

31 See, in particular, the critique of U Lembke, Einbeit aus Erkenntnis? — Zur Unzuldssigkeit
der verfassungskonformen Gesetzesauslegung als Methode der Normkompatibilisierung durch
Interpretation (Duncker & Humblot, Berlin, 2009) (arguing that the verfassungskonforme
Auslegung violates the separation of powers between judiciary and legislature).
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standard of review is limited to constitutional issues. The verfassungskonforme
Auslegung is thus the only instrument for the Constitutional Court
to correct the interpretation of lower courts without invalidating the
underlying statute.

Other than focusing on decisions, which overturn a piece of legislation,
the case selection has been qualified in two further respects. On the one
hand, the analysis focused on the jurisprudence concerning fundamental
rights. On the other hand, the German fundamental rights doctrine
distinguishes between ‘liberty’ and ‘equality’ rights. The study only focused
on the former category of rights. Judgments not related to liberty rights
were not examined because the constitutional court does not usually rely
on the proportionality test in these cases.

Consequently, five categories of cases were excluded. This concerns, first,
all decisions that were taken on formal grounds. Thus, cases in which the
Court overturned a statute because the legislature lacked the formal
competency or because the decision-making procedure was deficient were
not considered. Second, judgments concerning the guarantee of municipal
autonomy were not included as these decisions, in principle, concern the
distribution of competencies between the German states and the municipalities.

Third, all judgments which were exclusively based on the prohibition of
discrimination, as laid out in section 3 of the German Constitution, were
excluded. Even though the Court sometimes relies on proportionality
considerations in these cases, the doctrine is markedly different from the
Court’s approach regarding liberty rights, so that the respective case
law merits an independent analysis.3? Fourth, decisions concerning the
organization of the political process were excluded, as the principle of
proportionality does not play a significant role in these cases.33 Finally,
this is also true for judgments concerning the taxing power of public
authorities, which were equally excluded.

32 On the extent and limits of the application of the proportionality test in the context of
equal protection guarantee, see, e.g., K Hesse, ‘Der Gleichheitssatz in der neueren deutschen
Verfassungsentwicklung’ (1984) 109 Archiv des offentlichen Rechts 174, 188-92; R Wendst,
‘Der Gleichheitssatz’ (1988) 7 Neue Zeitschrift fiir Verwaltungsrecht 778; S Huster, Rechte
und Ziele (Duncker & Humblot, Berlin, 1993); C Brining, °‘Gleichheitsrechtliche
Verhaltnismafigkeit’ (2001) 56 Juristenzeitung 669.

33 For a detailed analysis of the case law, see, e.g., U Volkmann, Politische Parteien und
offentliche Leistungen (Duncker & Humblot, Berlin, 1993); S Issacharoff and RH Pildes,
‘Politics As Markets: Partisan Lockups of the Democratic Process’ (1998) 50 Stanford Law
Review 643, 690-9; M Morlok, ‘Parteienrecht als Wettbewerbsrecht’ in P Hiberle, M Morlok
and V Skouris (eds), Festschrift fiir Dimitris Th. Tsatsos (Nomos, Baden-Baden, 2003) 408;
N Petersen, ‘Verfassungsgerichte als Wettbewerbshiiter des politischen Prozesses’ in D Elser et al.
(eds), Das letzte Wort: Rechisetzung und Rechiskontrolle in der Demokratie (Nomos,
Baden-Baden, 2014) 59.
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In the study, balancing was understood as a residual category.3* All
decisions that were based on proportionality considerations, but could not
be assigned to any of the other three steps of the proportionality test,
i.e. the determination of a legitimate purpose, the rational connection
or the less-restrictive-means test, were classified as balancing decisions.
The coding of the analysed decisions is represented in the table in the
annex to this paper.

The bhistorical trend

Figure 1 shows the evolution of the balancing argument in the case law
of the German constitutional court in cases where the court overturned
a piece of legislation. Based on this graph, we can identify a historical
trend. For two and a half decades after the foundation of the Court,
balancing only played a marginal role when the Court justified the
constitutional incompatibility of a statute. From 1951 to 1977, the
Court struck down a law only four times because it deemed the law to
be disproportionate. If the Court recurred to proportionality arguments,
it usually based its decision on the lack of a rational connection between
means and end or the existence of a less restrictive means. This picture
changes toward the end of the 1970s. In the 35 years from 1978 to
2012, the Court based about one-third of its decisions in which it
overturned a piece of legislation on balancing considerations. In relative
terms, balancing became the most important argumentation framework
from the 1980s onwards.

The pre-balancing period

Unlike the Canadian Supreme Court or the South African Constitutional
Court, the German Constitutional Court has not developed proportionality in
one paradigmatic judgment. There is neither an Oakes?’ nor a Makwanyane3®
judgment in the German case law. Instead, the development was more
gradual. The most important step in this development was the pharmacy

34 Similarly Moller (n 1) 137-40; M Kumm and AD Walen, ‘Human Dignity and
Proportionality: Deontic Pluralism in Balancing” in G Huscroft, B Miller and G Webber (eds),
Proportionality and the Rule of Law 67, 69 (Cambridge University Press, New York, 2014);
see also SE Gottlieb, “The Paradox of Balancing Significant Interests’ (1994) 45 Hastings Law
Journal 825, 839, who believes that balancing is indefinable.

35 R v Oakes [1986] 1 SCR 103.

36 S v Makwanyane and Another (CCT 3/94) [1995] ZACC 3; 1995 (6) BCLR 665; 1995
(3) SA 391; [1996] 2 CHRLD 164; 1995 (2) SACR 1 (6 June 1995).
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Figure 1. The evolution of balancing in Germany

judgment,3” which the Court handed down in 1958.38 In this case, the
Court held that a licensing scheme for pharmacies in the state of Bavaria
was incompatible with the constitutional freedom of profession. The
applicant had intended to open a pharmacy in the Bavarian village of
Traunreut. The administrative authority had denied the request because
the establishment of a new pharmacy was not in the public interest. The
already existing pharmacy was supposed to be sufficient to serve the
inhabitants of Traunreut with the necessary medical drugs.

37 BVerfGE 7, 377.

38 See E Grabitz, ‘Der Grundsatz der VerhiltnismifSigkeit in der Rechtsprechung des
Bundesverfassungsgerichts’ (1973) 98 Archiv des offentlichen Rechts 568, 569-70; K Stern,
“Zur Entstehung und Ableitung des Ubermafiverbots’ in P Badura and R Scholz (eds), Wege
und Verfabren des Verfassungslebens (CH Beck, Munich, 1993) 165, 172; S Heinsohn, Der
offentlichrechtliche Grundsatz der Verhdltnismdfigkeit (Dissertation, Miinster, 1997) 69;
H Schulze-Fielitz, “‘Wirkung und Befolgung verfassungsgerichtlicher Entscheidungen’ in P Badura
and H Dreier (eds), Festschrift 50 Jahre Bundesverfassungsgericht: Erster Band (Mohr Siebeck,
Tubingen, 2001) 385, 396; D Grimm, ‘Proportionality in Canadian and German Jurisprudence’
(2007) 57 University of Toronto Law Journal 383, 385; Stone Sweet and Mathews (n 1) 108;
M Jestaedt, ‘Phinomen Bundesverfassungsgericht: Was das Gericht zu dem macht, was es ist’
in M Jestaedt, O Lepsius, C Mollers and C Schonberger (eds), Das entgrenzte Gericht
(Suhrkamp, Berlin, 2011) 77, 122; C Hillgruber, ‘Grundrechtsschranken’ in J Isensee and
P Kirchhof (eds), Handbuch des Staatsrechts der Bundesrepublik Deutschland: Band IX
(CF Muller, Heidelberg, 2011) ch 201, section 52.
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There are two interesting points to note about this case. First, the
Constitutional Court had cautiously raised the suspicion that the scheme
was actually set up to protect the existing pharmacies against competition.
It qualified the licensing scheme as a quantitative access restriction and
argued that in such circumstances

[t]here is a significant danger of [the legislative decision] being influenced
by illicit motives; in particular, it seems likely that the access restriction
is supposed to protect those who are already part of the profession
against competition — a motive that, according to common opinion,
cannot justify an infringement of the freedom of profession.?’

The Court did not draw the consequence of checking the motivation of the
legislature. Instead, it used this observation to justify a particularly strict
standard of scrutiny for the legislative scheme.*0

Second, while framing the standard of review in the abstract, the Court
recurred to balancing rhetoric. It argued that the freedom of profession
was supposed to protect individual liberty, while the limitations clause of
the provision aimed to protect the public interest.#! It continued:

If one tries to accommodate both objectives, which are equally legitimate
in a social constitutional democracy, as effectively as possible, the resolution
can only be found through a thorough balancing of the importance of
the opposite and possibly competing interests.*>

However, in the further course of the judgment, the Court avoided
basing its reasoning on a balancing of the competing interests. Instead,
it used a combination of less-restrictive-means and coherency arguments.
The Bavarian government had argued that an unrestricted freedom to
establish new pharmacies would lead to fierce competition between the
pharmacies and compromise their economic soundness.*3 In such an
environment, the pharmacies might be inclined to violate obligations

39 BVerfGE 7, 377, 408 (emphasis added) (translation by the author. The German original
reads as follows: ‘Die Gefahr des Eindringens sachfremder Motive ist daher besonders grofS;
vor allem liegt die Vermutung nahe, die Beschrankung des Zugangs zum Beruf solle dem
Konkurrenzschutz der bereits im Beruf Tatigen dienen — ein Motiv, das nach allgemeiner
Meinung niemals einen Eingriff in das Recht der freien Berufswahl rechtfertigen konnte.’).

40 See also A-B Kaiser, ‘Das Apothekenurteil des BVerfG nach 50 Jahren: Anfang oder
Anfang vom Ende der Berufsfreiheit?’ (2008) 30 Juristische Ausbildung 844, 850.

41 BVerfGE 7, 377, 404.

42 Tbid, 405 (emphasis added) (translation by the author. The German original reads as
follows: ‘Sucht man beiden — im sozialen Rechtsstaat gleichermafen legitimen — Forderungen
in moglichst wirksamer Weise gerecht zu werden, so kann die Losung nur jeweils in sorgfaltiger
Abwigung der Bedeutung der einander gegentiberstehenden und moglicherweise einander
geradezu widerstreitenden Interessen gefunden werden.’).

43 See ibid, 413-14.
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concerning prescriptions, quality control of the medical drugs and training
of personnel in order to increase their revenue. Furthermore, an excessive
supply of medical drugs might increase the consumption of these drugs
and enhance addiction.

The Constitutional Court rejected these arguments. First, it found that
the access restriction was not necessary to secure the economic soundness
of the pharmacies.** To justify this less-restrictive-means argument, the
Court relied on a simple economic consideration: The establishment of
a pharmacy required a significant initial investment. For this reason,
a pharmacist usually made an economic assessment as to whether the
investment would pay off before he established a new pharmacy.4
Therefore, an abundant increase of pharmacies was unlikely. Instead, the
market already took care of the problem that the licensing scheme was
supposed to address. The Court supported these theoretical considerations
with a reference to the situation in Switzerland: The Swiss had not restricted
the establishment of new pharmacies, and the system was working just
fine.4

With regard to the argument that pharmacists might violate their
professional obligations when faced with fierce competition, the Constitutional
Court countered with a coherency argument. If there was a danger of members
of the professions not complying with their professional obligations, this
danger should occur with equal likelihood in other liberal professions.
Nevertheless, the legislature had not deemed it necessary to establish access
restrictions for doctors or other comparable professionals.*” Furthermore,
the Court argued that violation of professional obligations did not only
occur in situations of economic need. Mere greed might be a sufficient
motivation, and greed could also be observed in a regulated environment.*8
The Court thus found that strengthening the supervision of pharmacies
and decreasing unnecessary administrative burdens for pharmacists would
have been a less restrictive and more effective means to pursue the same
ends.*

In the pharmacy judgment, the German Constitutional Court started to
develop a formal argumentation framework to resolve conflicts between
individual rights and competing public purposes. The judgment is characteristic
for many early decisions in which the Court overturned legislation.

44 Tbid, 415-21.

45 Thid, 420.

46 Thid, 415-16.

47 Tbid, 429-30.

48 Thid, 430.

49 BVerfGE 7, 377, 438-42.
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The Court used balancing rhetoric, but refrained from a comparison of
the value of the competing interests. Instead, it placed an emphasis on the
empirical questions underlying the economic regulation. In the end,
it overturned the legislation because it had serious doubts about the
effectiveness of the chosen regulatory scheme.

In many early decisions of the Court, the argumentation patterns followed
the general lines that we have observed in our analysis of the pharmacy
judgment. When it applied the principle of proportionality, the Court
predominantly used rational-connection and less-restrictive-means
arguments.’® Moreover, it often relied on consistency and coherency
arguments’! or challenged the lack of protection of legitimate expectations.>?
An example that further illustrates this early approach is the COD
ruling, in which the Constitutional Court overturned a law prohibiting
the cash-on-delivery shipment of living animals.’3 The challenged
statute aimed to protect animal health. It was supposed to avoid long
transport times that could occur if the purchaser refused to accept the
delivered animal.

The Court substantially based its verdict on two principal arguments.
On the one hand, it found that the legislation was overbroad because it
targeted even those shipments that did not involve a considerable danger
of harm for the animals.>* Furthermore, an empirical assessment of the
situation had shown that only a tiny fraction of all shipments had been
returned to the sender.’> Not all of the shipments had been returned
because the purchaser had rejected the animal. Some were due to other
reasons, e.g., false mailing addresses or the absence of the addressee.’®
For these reasons, the Court found that there was no sufficient rational
connection between measure and purpose.®” On the other hand, the Court
made a coherency argument. The legislature had extended the prohibition
of cash-on-delivery even to express shipments. At the same time, it had

30 See, e.g., BVerfGE 7, 320, 325-26; 7, 377,419-23 and 439-41; 9, 39, 52-55 and 58-62;
11, 30, 46-47; 11, 168, 188; 12, 144, 148-150; 13, 290, 315-17; 17, 269, 277-80; 17, 306,
315-16; 19, 330, 338-40; 21, 261, 268-70; 21, 271, 283; 30, 1, 31-32; 30, 227, 245-46; 30,
336, 354-55; 34, 71, 79; 34, 165, 198; 36, 47, 60 and 63; 36, 146, 166; 40, 371, 383; 41, 378,
396-97.

31 See, e.g., BVerfGE 8, 1, 26-27; 25, 236, 251-52.

52 See, e.g., BVerfGE 2, 380, 403; 13, 206, 213; 13, 261, 270-71; 15, 167, 209; 18, 429,
439; 24,75, 97-103; 30, 367, 385-91; 31, 94, 99; 31, 275, 293; 32, 1, 28; 43, 242, 288; 43,
291, 393-94.

53 BVerfGE 36, 47.

54 Tbid, 60.

35 Ibid, 61-62.

56 Tbid, 63.

57 Ibid.
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not demanded that all deliveries be expedited. The Court noted that the
transport time for non-express shipments often exceeded the total time
of returned express deliveries. Therefore, it found the legislation to be
inconsistent.>8

Finally, the Court supported its substantial arguments by an inquiry into
the legislative process. It noted that the prohibition of COD shipments had
been introduced in the legislation without giving the concerned professions
the opportunity to state their views.’® Furthermore, it highlighted that
some of the reasons that were mentioned in the legislative procedure to
justify the prohibition had subsequently proven to be wrong.®® For this
reason, the legislature could not have considered all relevant factors in the
balancing process and had thus been guided by incomplete and inaccurate
considerations.®!

The argumentation structure of the decision is similar to the one that we
have observed in the pharmacy judgment. On the one hand, the Court
highlighted failures of the legislative procedure. The legislature had not
made a sufficient factual inquiry, nor had it considered all relevant factors.
On the other hand, it showed how these deficiencies of the legislative
process affected the substance of the legislation by pointing out that it was
overbroad and inconsistent.

Balancing decisions were very rare in the first twenty-five years of the
Court’s jurisprudence. The first decision came in 1962, when the Court
overturned a law that extended the limit on shopping hours to vending
machines.®? These vending machines were only profitable when they
operated 24/7. At the same time, a 24-hour operation did not compromise
the existence of competing shops. For this reason, the Court held that
the law imposed a disproportionate burden on the operators of vending
machines.®3 Before 1978, there were only three more rulings in which the
Constitutional Court overturned a law based on balancing considerations.®*
As in the vending machine case, the stakes for the legislature in these
decisions were fairly low. The change of direction came in 1978 and 1979,
when the Court used balancing in four judgments® —i.e., exactly as many
as in the 27 years before.

58 Ibid.

59 Ibid, 60.

60 Thid, 61.

61 Thid, 64.

62 BVerfGE 14, 19.

63 Tbid, 23-24.

64 See BVerfGE 21, 173, 182-83; 31, 229, 243-44; 34, 165, 198.

65 See BVerfGE 47, 285, 322-35; 49, 382, 400-02; 52, 1, 36; 52, 357, 366.
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The second period: balancing as the predominant argumentation
framework

From 1978 onwards, balancing has become the predominant argumentation
framework. Relatively speaking, the Court has relied on balancing to
overturn a law more often than on any other argument.®® The confidence
of the Constitutional Court in utilizing balancing considerations is
particularly evident in a decision on the status of transsexuals from May
2008.%7 In this decision, the Court balanced even though the case seemed
to be a textbook example for the less-restrictive-means test. The applicant,
who was born in 1929, had been married since 1952. For a long time, he
had felt that he belonged to the female gender. Therefore, he underwent a
sex reassignment surgery to transform his sex from male to female in
2002. However, she was denied a respective change of her civil status
because the civil status could, according to the law that was applicable at
the time, only be changed if she got divorced before.

With this provision, the legislature had intended to prevent the matrimony
of same-sex couples. However, in 2001, the legislature had passed a new
law that allowed a civil union of same-sex couples. Since then, the
legislative purpose could have been attained through a less restrictive
means: the transformation of the matrimony into a civil union at the couple’s
request. Nevertheless, the Court recurred to balancing in its reasoning. It
argued that the divorce requirement imposed a disproportionate burden
on the applicant and thus violated her right to privacy.®® When the Court
discussed the possible consequences, however, it explicitly advised the
legislature of the possibility to transform the matrimony into a civil union
as one possible option.®?

Even if balancing has become the predominant argumentation framework
in today’s jurisprudence, it is not the only one. In many cases, the German
Constitutional Court even combines balancing considerations with other

66 See BVerfGE 47, 285, 322-35; 49, 382, 400-02; 52, 1, 36; 52, 357, 366; 53,
257, 302-04; 53, 336, 349-50; 55, 134, 143; 58, 137, 149-50; 61, 291, 318; 62, 117,
152; 68, 155, 173-75; 69, 209, 219; 72, 51, 63-64; 74, 203, 216-17; 77, 308, 337; 78,
58,7578, 77, 86-87; 79, 256, 272-73; 81, 156, 197-99; 84, 133, 156; 85, 226, 235-37;
87, 114, 148-49; 90, 263, 273; 92, 26, 45; 93, 1, 21-24; 97, 228, 262-63; 99, 202,
212-14; 100, 226, 243; 100, 313, 384-85; 101, 54, 99-100; 104, 357, 368; 108, 82,
109-20; 109, 279, 347-49; 112, 255, 266-68; 113, 348, 387-88; 115, 1, 20-24; 117, 202,
229-39; 119, 59, 87-89; 120, 274, 326-31; 121, 30, 64-67; 121, 175, 194-202; 121, 317,
360-68; 125, 39, 90-95; 125, 260, 329-30; 128, 109, 130-36; 128, 157, 177-83; 130,
372, 395-97.

67 BVerfGE 121, 175.

68 Tbid, 194-202.

69 Tbid, 203.
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arguments. One example is the telecommunications surveillance judgment
from 1999.70 In the judgment, the Court reviewed a statute that authorized
the German intelligence agency to monitor certain international calls
and to pass the obtained data to the public prosecution authority.
It acknowledged that the aim to prevent and to prosecute criminal
actions was a legitimate goal that was, in principle, suitable to justify an
infringement of the right to secrecy of telecommunications, guaranteed by
section 10 of the Constitution.”!

However, the Court found several flaws in the legislation. To identify these
flaws, it used different forms of argumentation: It recurred to balancing,
consistency and procedural arguments, arguing that the law was, in part,
overly indeterminate. The Court used balancing when it examined the
conditions for the telecommunications surveillance.”? The legislature had
established a catalogue of criminal offences as a condition for monitoring
calls. The Court held that telecommunications surveillance was only
justified when the targeted criminal offence was sufficiently severe.”?
It found that the offence of counterfeiting did not fulfil this requirement.
The degree of severity was significantly lower than that of any of the other
offences listed in the catalogue.”

The Court also found flaws with regard to the utilization of the data
that had been obtained through the monitoring of the calls. First, the
statute had provided for an obligation of the intelligence agency to report
to the federal government. The Court agreed that such an obligation
was necessary, but found that the statute was overly indeterminate. In
particular, it did not limit the purposes for which the government could
use the data.”> Second, the statute authorized the intelligence agency to
pass on the data to public prosecution authorities under certain conditions.
The Court held that these conditions were insufficient. Passing on data
should only be allowed if the severity of the criminal offence outweighed
the interest in the protection of the data.”® The Court found that the
offences listed in the catalogue and the standards for the necessary evidence
did not all meet these requirements.”” It supported its findings with a
coherency argument, referring to a different provision of the German

70 BVerfGE 100, 313.
71 Tbid, 373.

72 Thid, 375-85.

73 Tbid, 382.

74 Tbid, 384-85.

75 Tbid, 387-88.

76 Tbid, 392.

77 Tbid, 393-95.
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criminal procedure law, which authorized public prosecution authorities
to monitor telecommunication, but imposed stricter conditions on the
authorities.”®

Finally, the Constitutional Court required the legislature to impose
certain procedural safeguards. It demanded a recording of the data that
was passed on to the public prosecution authorities in order to guarantee
effective control of the executive action.”” Moreover, it postulated more
stringent notice requirements. The challenged provision had only required
informing the monitored person of the surveillance if the data had been
stored for more than three months. The Constitutional Court held that
the notice requirement was a fundamental guarantee because it enabled
the concerned individual to seek a legal remedy. Therefore, a notice
to the monitored person should only be held back in exceptional
circumstances.89

IV. Balancing and the review of decisions of civil and criminal courts

In the previous section, we have seen that the Constitutional Court was
reluctant to use balancing considerations in the first two and a half decades
of its existence when it overturned a law. However, that does not mean
that the Court totally refrained from balancing in this early period. On the
contrary: Even in the time from the 1950s to the late 1970s, we find many
decisions in which the Court recurred to balancing. First, the Court
balanced when it confirmed the constitutionality of a law.3! For two
reasons this is not surprising. On the one hand, balancing is a necessary
step in the doctrine of the proportionality test when the law has passed
the first three steps of the test. On the other hand, we have already seen
that balancing does not raise the suspicion of the Court interfering with
the political sphere in these cases as the Court confirms the legislative
decision.8?

78 Ibid, 393-95.

79 Tbid, 395-96.

80 Thid, 397-99.

81 See, e.g., BVerfGE 9, 338, 346; 10, 89, 103-07; 13, 97, 113-22; 13, 181, 187-90; 14,
263, 282-84; 15, 235, 243-44; 16, 147, 174-83; 21, 245, 259-60; 23, 50, 59-60; 25, 1, 22—
23;27,1,8;28,191,200; 30, 1, 32-33; 32, 54, 75-76; 33, 367,378-82; 37,1, 22-23; 38, 61,
92 and 94-95; 39, 210, 234; 50, 290, 350-51 and 365.

82 See above section II.
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Second, the Constitutional Court balanced when it reviewed decisions
of lower courts.83 The seminal case is the Liith judgment, which was issued
in January 1958 — five months before the pharmacy judgment.®4 The case
concerned a statement of Erich Luth, who, at the time, was the director of
the Hamburg press office. Luth had called for a boycott of the latest film
by the director Veit Harlan, who had produced several anti-Semitic movies
in Nazi Germany. After the producer and the distributor of Harlan’s film
had obtained an injunction against Liith, which ordered him to refrain
from calling for a boycott against the film, Liith turned to the Constitutional
Court. He argued that the injunction violated his freedom of expression.

The judgment is of seminal importance for two reasons. On the one
hand, the Court extended its own jurisdiction to the review of decisions of
civil courts even if these decisions were not based on an unconstitutional
law.83 It argued that fundamental rights not only contained obligations for
the legislature, but also bound private law courts when they decided
on conflicts between individuals.8¢ On the other hand, it recurred to a
‘balancing of the fundamental right contained in section 5 para. 1 sent.
1 of the Constitution [i.e., the freedom of expression] and the rights and
values that restrict its exercise’ for the resolution of the conflict between the
applicant’s freedom of expression and Harlan’s professional reputation.8”
On both sides of the equation, it considered the extent to which the
competing interests were affected. On the one hand, it analysed the motives
of Luth’s statement, and, on the other, it examined the intensity of the
restriction of Harlan’s rights.

The Court found that Lith had intended to protect the reputation of
the German film industry abroad and to fend off any Nazi influences.®8

83 See, e.g., BVerfGE 7, 198, 215-29; 12, 113, 124-27; 16, 194, 203; 17, 108, 118-20; 22,
114, 123-24; 24, 278, 282-88; 34, 238, 248-51; 35, 202, 221-38. The Constitutional Court
does not always engage in balancing itself. In many decisions, it frames its argument as a mere
review of whether the lower court has considered all relevant factors in the balancing test.
However, the level of scrutiny varies. In some decisions, the Constitutional Court simply states
that the civil or criminal court has failed to assess the scope of a fundamental right properly, but
leaves the final balancing decision to the court of first instance; see, e.g., BVerfGE 27, 72, 82-88;
27,344, 352-53. But in the vast majority of cases, the Constitutional Court predetermines the
result of the balancing test in its decision. This applies, in particular, to the initially cited cases.

84 BVerfGE 7, 198, 215-19.

85 See R Wabhl, ‘Liith und die Folgen’ in T Henne and A Riedlinger (eds), Das Liith-Urteil
aus (rechts-)bistorischer Sicht (Berliner Wissenschafts-Verlag, Berlin, 2005) 371, 375; H Vorlinder,
‘Die Deutungsmacht des Bundesverfassungsgerichts’ in RC van Ooyen and MHW Mollers
(eds), Das Bundesverfassungsgericht im politischen System (VS Verlag fur Sozialwissenschaften,
Wiesbaden, 2006) 189, 190; Robertson (n 12) 50; Jestaedt (n 38) 93.

86 BVerfGE 7, 198, 203-12.

87 Ibid, 215.

88 Tbid, 216-18.
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It qualified the applicant’s concern for the German reputation as ‘significant’.”
Furthermore, it acknowledged that it was necessary to interfere with
Harlan’s interests in order to pursue this purpose.’? On the other hand, the
Court argued that statement did not infringe the core of Harlan’s identity
as an artist.”! Luth had exercised neither physical nor legal force, and
Harlan was not denied the opportunity to continue working in the film
business.”? For this reason, the Court held that the injunction violated the
applicant’s freedom of expression.

In the Liith judgment, the Court thus displayed a typical balancing
test. It evaluated and compared the importance of the competing
interests and the intensity with which they were affected. The Liith
judgment was no exception in the early years.”3 Moreover, the Court
did not only apply balancing considerations while reviewing the
decisions of civil courts. Instead, it also overturned several decisions of
criminal courts, in which it found measures of criminal procedure to be
disproportionate.®* In one decision, the Constitutional Court reversed
adecisiontoinvestigateanaccused by meansofapneumoencephalography,
an extremely painful procedure that allowed reproducing the structure
of the brain on an X-ray image.”> As the applicant was accused of a
misdemeanour, the Court held that the severity of the bodily harm
caused by the measure was disproportionate regarding the severity of
the crime.

In a different decision, the Constitutional Court overturned a high
court judgment, in which the high court had based a conviction on
audio tape recordings as evidence.?® The Constitutional Court argued
that the high court had not sufficiently justified why it believed that the
criminal offence had been so severe that it outweighed the right to
privacy of the accused.?” These examples show that the Constitutional
Court widely used balancing as a doctrinal instrument in some of its
early landmark decisions when reviewing lower court decisions, even
though it was rather reluctant to use balancing when declaring a law as
unconstitutional.

Ibid, 216 (In the original, it says: ‘eine fur das deutsche Volk sehr wesentliche Frage’).

20 Tbid, 217.

91 Tbid, 220-21.

92 1bid, 221.

93 Seen 79.

9 See, c.g., BVerfGE 16, 194, 203; 17, 108, 118-20; 22, 114, 123-24; 34, 238, 248-51;
35, 35, 39-40.

95 BVerfGE 17, 108, 118-20.

%6 BVerfGE 34, 238.

97 Ibid, 251.
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V. Balancing and the institutional strength of the Constitutional Court

These observations confirm the predictions of the theoretical framework,
which had hypothesized that the likelihood of a court balancing depended
on two factors.”® On the one hand, a court is more likely to use balancing
considerations the stronger its institutional position is. On the other hand,
it will lean on balancing more heavily the more balancing is accepted as a
doctrinal argument in the legal community.

The institutional strength of a court is not constant. Instead, it develops
over time. Constitutional Courts need to gain the trust of the citizenry in
order to increase their public support.®® Some studies in political science
show that the legitimacy of constitutional courts — all other factors being
equal — in principle increases over time, as courts have had more
opportunities to attract public support.190 Particularly in the first years of
their existence, constitutional courts are usually in a rather precarious
situation and still have to establish their authority.

The German Constitutional Court is no exception in this respect. In the
1950s, the Court faced severe political pressure from the Adenauer
government. When the Court was deciding about the constitutionality of
Germany’s participation in the planned European Defense Community,
the government feared that the court could be a serious obstacle to their
foreign policy agenda. For this reason, Adenauer’s Minister of Justice, Thomas
Dehler, repeatedly tried to damage the authority of the court.!9! Furthermore,
the government entertained reform plans that would have given it much
greater influence with regard to nominating of judges to the Court.192

Even though these plans did not succeed in the end, they show that the
position of the Court was much more tenuous in the 1950s than it is today.103

98 See above section II.

99 G Vanberg, ‘The Will of the People: A Comparative Perspective on Friedman’ (2010)
2010 Michigan State Law Review 717, 720-1.

100 JI. Gibson, GA Caldeira and VA Baird, ‘On the Legitimacy of National High Courts’
(1998) 92 American Political Science Review 343, 355.

101 See M Baldus, ‘Frithe Machtkimpfe — Ein Versuch iiber die historischen Griinde der
Autoritit des Bundesverfassungsgerichts’ in T Henne and A Riedlinger (eds), Das Liith-Urteil
aus (rechts-)bistorischer Sicht (Berliner Wissenschafts-Verlag, Berlin, 2005) 237, 241-2;
OW Lembcke, ‘Das Bundesverfassungsgericht und die Regierung Adenauer — vom Streit
um den Status zur Anerkennung der Autoritit’ in RC van Ooyen and MHW Mollers (eds),
Das Bundesverfassungsgericht im politischen System (VS Verlag fiir Sozialwissenschaften,
Wiesbaden, 2006) 151, 156-7.

102 See Laufer (n 19) 169-206; R HiaufSler, Der Konflikt zwischen Bundesverfassungsgericht
und politischer Fiihrung (Duncker & Humblot, Berlin, 1994) 40-47; Lembcke (n 101) 158.

103 See B-O Bryde, ‘Der Beitrag des Bundesverfassungsgerichts zur Demokratisierung der
Bundesrepublik’ in RC van Ooyen and MHW Mollers (eds), Das Bundesverfassungsgericht im
politischen System (VS Verlag fur Sozialwissenschaften, Wiesbaden, 2006) 321, 323.
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By the late 1970s, the Court had consolidated its position. It enjoyed
widespread public support,!194 and its institutional position was much
stronger than in the 1950s, when the court developed the proportionality
test. Consequently, when the Court started to use balancing as an
argumentation framework to overturn legislation more consistently from
1978 onwards, it had gained sufficient institutional strength and self-
confidence for such a doctrinal move.

Furthermore, it is no new phenomenon that courts develop doctrinal
frameworks in situations where they target less powerful actors, and then
turn them against more powerful ones once the doctrine has been accepted
in the legal discourse. Barry Friedman and Erin Delaney have shown in a
study that the US Supreme Court developed certain doctrinal tools initially
when reviewing state measures.!?> In these cases, the Court backed the
Federal government against the states. However, once the doctrines were
established and accepted, the Court also turned them against the Federal
government. 106

Similarly, the German Constitutional Court developed the balancing
doctrine when reviewing the decisions of lower courts and confirming
pieces of legislation. When it confirmed legislation, it confirmed the
decision of the political branches. When it reviewed decisions of civil
or criminal courts, the review of these decisions was arguably in the
interest of the political elites. There had been a deep suspicion against
the general judiciary among the delegates of the Parliamentary Council
that drafted the German constitution.!%” The judiciary had played a
crucial role in the Third Reich, stabilizing and supporting the regime by
interpreting the existing laws through the lens of the Nazi ideology.!%8
This was one of the reasons why the Constitutional Court, which was
not part of the traditional judicial hierarchy, was awarded the exclusive
competency to overturn laws that it found to be unconstitutional.10?
Furthermore, among the first judges who had been elected to the

104 See H Vorlinder and A Brodocz, ‘Das Vertrauen in das Bundesverfassungsgericht:
Ergebnisse einer reprasentativen Bevolkerungsumfrage’ in H Vorlander (ed), Die Deutungsmacht
der Verfassungsgerichtsbarkeit (VS Verlag fur Sozialwissenschaften, Wiesbaden, 2006)
259.

105 Friedman and Delaney (n 22).

106 Tbid, 1188-92.

107 DP Kommers, Judicial Politics in West Germany (Sage, Beverly Hills, 1976) 75.

108 Seminally B Riithers, Die unbegrenzte Auslegung: Zum Wandel der Privatrechtsordnung
im Nationalsozialismus (Mohr Siebeck, Tubingen, 1968).

109 Kommers (n 107) 75.
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Constitutional Court, a considerable number had openly resisted the
Nazi regime.!19

When the Constitutional Court ceased the authority to review decisions
of the civil courts by extending the scope of fundamental rights to private
relations in Lizith, it dealt with a case that catered to the suspicion against
the general judiciary. Liith was thus ideal for claiming the review authority
and to introduce balancing as a doctrinal tool.!'! The applicant was a
prominent state official who had spoken up against a film director with a
significant Nazi past. When the civil courts issued an injunction against
Liith, they trivialized Harlan’s role in the Third Reich. The Constitutional
Court could thus emphasize its role as the guardian of the fundamental
values of post-war Germany. It could also introduce the balancing
framework and develop it without undermining its own legitimacy.

In the late 1970s, when the Court extended the use of the doctrine,
balancing was predominantly accepted as a doctrinal instrument of
fundamental rights review in constitutional law scholarship.!1? It was so
much part of the arsenal of doctrinal instruments in constitutional law
that the shift was barely noticed in the legal academy.!!3 The Constitutional
Court could thus apply the balancing test to the review of legislation
without having to fear a significant critical scrutiny of this move in the
legal scholarship.

110 R Ley, ‘Die Erstbesetzung des Bundesverfassungsgerichtes’ (1982) 13 Zeitschrift
fiir Parlamentsfragen 521, 532; B-O Bryde, ‘Die Rolle der Verfassungsgerichtsbarkeit in
Umbruchsituationen’ in JJ Hesse, GF Schuppert and K Harms (eds), Verfassungsrecht und
Verfassungspolitik in Umbruchsituationen (Nomos, Baden-Baden, 1999) 197, 201; C
Schonberger, ‘Anmerkungen zu Karlsruhe’ in M Jestaedt, O Lepsius, C Mollers and C
Schonberger (eds), Das entgrenzte Gericht (Suhrkamp, Berlin, 2011) 9, 30; M Stolleis,
Geschichte des offentlichen Rechts in Deutschland: Vierter Band (CH Beck, Munich, 2012)
147-54.

11 See also Lepsius (n 11) 192 on the significance of the Nazi background of the case.

112 See P Hiberle, Die Wesensgehaltsgarantie des Art. 19 Abs. 2 Grundgesetz (CF Miiller,
Karlsruhe, 1962) 31-9; M Gentz, ‘Zur VerhiltnismafSigkeit von Grundrechtseingriffen’
(1968) 21 Neue Juristische Wochenschrift 1600, 1604-5; P Wittig, ‘Zum Standort des
Verhiltnismifigkeitsgrundsatzes im System des Grundgesetzes’ (1968) 21 Die Offentliche
Verwaltung 817; Grabitz (n 38) 575-81; C Starck, ‘Staatliche Organisation und staatliche
Finanzierung als Hilfen zu Grundrechtsverwirklichungen?” in C Starck (ed),
Bundesverfassungsgericht und Grundgesetz: Zweiter Band (JCB Mohr, Tubingen, 1976) 480,
482; J Schwabe, Probleme der Grundrechtsdogmatik (Habilitationsschrift, Darmstadt, 1977)
319-23; P Badura, F Rittner and B Riithers, Mitbestimmungsgesetz 1976 und Grundgeseiz
(CH Beck, Munich, 1977) 196; R Wendt, ‘Der Garantiegehalt der Grundrechte und das
Ubermafverbot’ (1979) 104 Archiv des iffentlichen Rechts 414, 455-6; R Alexy, “Zum Begriff
des Rechtspinzips’ in W Krawietz, O Kazimierz, A Peczenik and A Schramm (eds),
Argumentation und Hermeneutik in der Jurisprudenz (Duncker & Humblot, Berlin, 1979) 59.

113 The only exception I am aware of is Schlink (n 6) 463, who observes that the decisions
in which the Court had fundamentally relied on balancing had increased ‘over the years’.
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Certainly, the preceding analysis provides no detailed proof of the causal
relationship between balancing and institutional strength. We only observe
a correlation, no causality. In particular, the study cannot explain why
balancing took off precisely in the late 1970s and not a few years earlier
or later. Institutional developments are often caused by a combination
of macro- and micro-factors. This paper focused on the institutional
framework, the macro-environment. If we want to explain the precise
date, we would have to look into the micro-factors as well. One likely
explanation might be a change in the composition of the judges. However,
a precise assessment of causality would require a more detailed quantitative
analysis of the data, which would be beyond the scope of this paper. To
bridge the gap between correlation and causality, we have to rely on the
plausibility of the theoretical argument. If the theory is correct, the case
study suggests that institutional strength was a precondition for even
balancing-minded judges to perform the observed doctrinal shift.

VI. Conclusion

Doctrinal argumentation frameworks are not discovered, but constructed.
However, contrary to what critics sometimes argue, courts are not
unconstrained in the development of their doctrinal tools. Instead, they
face institutional constraints. Courts have neither sword nor purse to
implement their own decisions. Consequently, they need public support
if they want to take decisions that impose costs on government and
legislature. Their legitimacy depends on being perceived as neutral arbiters
who decide according to legal rather than political considerations. If they
are perceived as activist, they jeopardize their legitimacy. Thus, they have
to choose the doctrinal tools they use carefully in order to dissipate the
suspicion of having a political agenda.

To substantiate this hypothesis, this contribution analysed the development
of the proportionality test in the jurisprudence of the German Federal
Constitutional Court. In particular, the last step of the test is often severely
criticized.!'* Balancing is seen as an arbitrary exercise that lacks rational
standards and is thus suspicious of being a veil for political considerations
in legal decision-making. For these reasons, some authors even argue that
balancing is an instrument of judicial self-empowerment.!1’

However, the German Constitutional Court was sensitive to the
methodological problems of balancing when it developed the proportionality
test in the late 1950s. Initially, it was very reluctant to base judgments on

114 See n 4.
115 See n 7.
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balancing considerations when it overturned a piece of legislation. Instead,
it recurred to balancing when it overturned decisions of lower courts or
when it confirmed legislative decisions. In these cases, referring to balancing
did not pose any legitimacy issues because the court did not second-guess
political considerations of the legislature.

Starting in the late 1970s, the Court’s approach changed. It increasingly
relied on balancing when overturning legislation. This change was due
to two reasons. On the one hand, the institutional position of the
Constitutional Court in the late 1970s was much stronger than in the
1950s. The Court did not have to fear that an increasing reliance on
balancing would immediately undermine the level of legitimacy that it had
built up over the previous two and a half decades.

On the other hand, balancing was not a new concept in the Court’s
jurisprudence anymore. As the Court had applied balancing considerations
in other circumstances, balancing was by then widely accepted as a
legal argumentation framework. Consequently, the court did not run
into danger to be suspected of hiding political considerations behind legal
terms. Certainly, this development does not completely disprove the
argument of the critics. Once accepted as a doctrinal tool, balancing could
still be used as an instrument of judicial self-empowerment. However, this
analysis suggests that the relationship is at least more complex than
commonly assumed. Courts cannot simply choose doctrinal tools as they
wish. Instead, they gradually need to develop the instruments of judicial
review to impose effective constraints on the legislature.
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Annex: The classification of the decisions of the German Federal
Constitutional Court

The following table lists all decisions, in which the German Constitutional
Court declared a statute as unconstitutional (taking into account the
limitations discussed under section III). The column BAL indicates whether
the Court based its decision on balancing considerations.

Ref. Year BAL
2,380 1953
4,331 1955
6,55 1957
7,320 1958
7,377 1958
8,1 1958
8,71 1958
9, 39 1958
9, 83 1959
9, 268 1959
10, 118 1959
10, 200 1959
11, 30 1960
11, 168 1960
11,203 1960
12, 81 1961
12, 144 1961
13,206 1961
13,261 1961
13,290 1962
14,19 1962 1
14,174 1962
14,254 1962
15,167 1962
15,275 1963
15,328 1963
16, 94 1963
16,203 1963
17,148 1963
17,269 1964
17, 306 1964
18,97 1964
18,429 1965
19, 206 1965
19,226 1965
19, 242 1965
19, 268 1965

(continued)
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Annex. (Continued)

Ref. Year BAL
19, 330 1965

20,150 1966

21,139 1967

21,173 1967 1
21, 261 1967

21,271 1967

22,42 1967

22,49 1967

22,163 1967

22,180 1967

24,75 1968

24,104 1968

25,236 1969

26,79 1969

27,355 1970

28, 324 1970

29,57 1970

30,1 1970

30,227 1970

30, 292 1971

30, 336 1971

30, 367 1971

31, 94 1971

31,229 1971 1
31,275 1971

32,1 1971

33, 303 1972

34,71 1972

34, 165 1972 1
35,79 1973

36,47 1973

36, 146 1973

38,1 1974

38, 61 1974

39,1 1975

40, 371 1975

41, 378 1976

43,242 1977

43,291 1977

44,249 1977

45,393 1977

47,46 1977

47,285 1978 1
48,127 1978

67

(continued)



Balancing and judicial self-empowerment 77

Annex. (Continued)

Ref. Year BAL
48,376 1978

49, 382 1978 1
50, 265 1979

51,193 1979

51, 356 1979

52,1 1979 1
52,357 1979 1
53,135 1980

53,257 1980 1
53,336 1980 1
53, 366 1980 1
54,159 1980

54, 301 1980

55,134 1980 1
55,159 1980

56,192 1981

57,295 1981

57, 361 1981

58,137 1981 1
59, 302 1982

61,210 1982

61,291 1982 1
61, 358 1982

62,117 1982 1
62,374 1982

63, 88 1983

63,131 1983

64, 323 1983

64, 367 1983

65,1 1983

68,155 1984 1
68,272 1984

69, 209 1985 1
71,1 1985

71, 183 1985

71,255 1985

72,9 1986

72,51 1986 1
72,155 1986

72,200 1986

72,278 1986 1
73,118 1986

74, 33 1986

74,203 1987 1

(continued)

68



78 NIELS PETERSEN

Annex. (Continued)

Ref. Year BAL
74, 297 1987

75,40 1987

75,166 1987

75,284 1987

77,308 1987 1
78,58 1988 1
78,77 1988 1
78,179 1988

78, 364 1988

78, 374 1988

79, 256 1989 1
81, 156 1990 1
81,242 1990

81, 363 1990

82, 60 1990

83,238 1991

84,133 1991 1
84, 168 1991

85,226 1992 1
83, 360 1992

86, 81 1992

87,114 1992 1
87,153 1992

88,203 1993

90, 60 1993

90, 128 1994

90, 263 1994 1
91,1 1994

92,26 1995 1
92,158 1995

93,1 1995 1
93, 362 1995

94, 372 1996

95,193 1997

97,228 1998 1
98,17 1998

98, 169 1998

98, 265 1998

99, 202 1998 1
99, 216 1998

99, 246 1998

99, 300 1998

99, 341 1999

100, 1 1999
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Annex. (Continued)

Ref. Year BAL
100, 226 1999 1
100, 313 1999 1
101, 54 1999 1
101, 106 1999

101, 397 2000

102, 197 2000 1
103, 1 2000

104, 357 2002 1
105,135 2002

106, 181 2002

107, 104 2003

107, 150 2003

107, 186 2003

107, 395 2003

108, 82 2003 1
108, 150 2003

109, 64 2003

109, 256 2004 1
109, 279 2004 1
110, 33 2004

111, 191 2004

112,255 2005 1
113,273 2005

113, 348 2005 1
114, 1 2005

114,73 2005

114, 371 2005

115,1 2005 1
115,118 2006

115,259 2006

115,276 2006

116, 96 2006

117,163 2006 1
117,202 2007 1
117,372 2007

118,45 2007

118, 168 2007

119, 59 2007 1
119, 181 2007

119, 247 2007

120, 125 2008

120, 274 2008 1
120, 378 2008

121, 30 2008 1

(continued)
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Annex. (Continued)

Ref. Year BAL
121,175 2008 1
121, 205 2008

121, 317 2008 1
123, 148 2009

123,267 2009

125, 39 2009 1
125,175 2010

125,260 2010 1
127, 1 2010

127, 31 2010

127, 61 2010

127, 87 2010

127,132 2010

128,109 2011 1
128,157 2011 1
128,282 2011 1
128, 326 2011

129, 269 2011 1
130, 131 2012

130, 151 2012

130, 263 2012

130, 318 2012

130, 372 2012 1
132,134 2012

132, 302 2012
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KOHCTUTYLUIN

YK 342.565.2: 340.131.5

HE NMPABO

Muxarirno CaByuH,

AOKTOP IOPUAMYHUX HAYK, AOLIEHT,

npocecop Kagheapn aAMIHICTPaTMBHOrO,
¢biHaHCcOBOro, IH(hopmaLUIIHOro Ta
EBPOMNEACbKOro nybAIYHOro rnpasa
YKropoACbKOro HaUuloHaAbHOIO yHIBEPCHTETY

KoncmumyuyitiHuii Cyd YKpaiHu ma
peaaizayia Koncmumyuyii YKpaiHu

[TocranoBka mMTaHHS TIPO B3aE-
MO3B’s130Kk  Koncturymiiitnoro  Cyny
Ykpainu i3 peasizalfi€elo KOHCTUTYIII €
TPaJUIIHOI, X0Ya BOHA He IMpPUTaAMaH-
Ha  KOHCTUTYIIWHINK  toctuiti.  Ile
MOB’SI3aHO 3 THUM, 110 KOHCTUTYIIiiHA
IOCTHIIisT 3a0e31edye HacamIiepes] iHTep-
MpeTaifo  KOHCTUTYIIiI, 30Kpema -
XOM BUPIIIIEHHS KOHCTUTYIIAHO-
MPaBOBUX CIIOPIB 1 3aXMCTy TIpaB JIIO/IU-
HA 1 OCHOBOIIOJIOKHUX CBOOOA. AJrke
NMATAaHHA ~peaJi3ailil KOHCTUTYIII, Ha
MEPINUI TIOTJISI, € TUTAHHSIM CYCITiJIb-
HO-TIOJIITUYHUX e6aTiB 1 3aKOHOIABYOTO
peryJoBaHHs, KOHCTUTYIIIMHOI KYJbTY-
PH 1 CBIIOMOCTI TOIIO.

Mu Buxoaumo 3 pobodoi rirmoresu,
j11(0) HOPMAaTUBHICTb KOHCTUTYIIi1
MOB’sI3aHA HE CTLIBKU 3 1i TeKCTOM (X04a
ekseresa, inter alia, ceMiOTHKAa TEKCTY
TaKOK BaKJIMBa, OCOOJUBO MPU KOHCTH-
TYIIIAHOMY JIUCKYPCi), CKIJIBKU 3 peajib-
HUM 3MIiCTOM KOHCTI/ITyuiI‘/’IHOi' JIOKTPUHU
Ta Iopchpyz[eHuu Opra"y KOHCTUTY-
IIII/IHOI IOCTI/ILIII Buoacue, cycminbHO-
HoiTHYHI ebaTv MO0 CTPATeriyHuX i
TaKTUYHUX 1IlJIeil peasisailii KOHCTUTY-
il € CUMYJISIKPOM, SIKIIO BOHU HE BU-

pakaloTh TEBHI HANPSIMU KOHCTUTYIIii-
HOI JIOKTPUHY, anpo0OBaHOi Yepes KOH-
CTHTYIITHY [OPUCTIPYJICHINIO 91 yCTa-
JIeHI KOHCTWUTYIINHI Tpaauiiii abo 3BuU-
yal. BifcyTHICTb CTalIMX KOHCTUTYIIIN-
HUX 3BUYAIB € 3ryOHOIO TSI MapJaMeH-
TApPU3MY, OCKLIBKM CKJIIHO COO1 ysBU-
TH, 30KpeMa, HAJIEKHUII Tporiec Hopmy-
BaHHS ypsifly 1 peavisaiiiio OCTaHHIM
3aKOHOJIaBYOl TMOJITUKU 0Oe3 OoBipu Tia-
piramMeHTy 1 cucreMu HedOPMATbHUX
JIOMOBJICHOCTE! MOJIITUYHOTO XapaKTepy,
SIKi CTAHOBJISITH CBOEPIHI courtesy rules
(mpaBusia TPEYHOCTi, CTPUMAHOCTI) 1
3a0e31euyioTh  CTabiIbHICTh  TPABOBOI
CUCTEMU.

Y miit crarTi JOCTIKY€ETHCS BIUIUB
KOHCTHTYIIMHOI IOCTUIi  Ha TIporec
peamsaun KOHCTUTYIIL. Y mHepriiil Jac-
THHI I1eTbCsl IPO CYTHICTb 1 CTPYKTYPY
peasizailii KOHCTUTYIII1, Y JAPYTiil PO3K-
PUTO MUJIeMy BEPXOBEHCTBA IapJaMeH-
Ty Ta CyJOBOIO KOHCTUTYIIMHOTO KOH-
TPOJIIO, TpeTsl 4YacTUHA I[pUCBSYEHa
(bopMam BIIMBY I0JIMKATYPH Ha TIPOIlEC
CYCIIiIbHO-OITHYHUX /1e0aTiB Ta KOH-
KpeTHU3allilo 1 JeTasis3aliio KOHCTUTYILI,
a TaKO) CTpareril I0AUKATypu y CBITJL

& 9
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My6niuHe npaso Ne 1 (17) (2015)

NPUPOJM KOHCTUTYIIIHOI IOpUCTIPY/ie-
HIlil, inter alia, res judicata aKTiB KOH-
CTUTYIIHHUX CY/iB.

1. Cyrhictb i cTpyKTypa peaiisa-
uii KoHcrurywii. Mexanism peamizanii
KOHCTUTYILiI y JITepaTypi po3r/siacTs-
Cs1 SIK CKJIAAHMIL 1 cynepednnBuii. Kom-
CTUTYILisl Ta 1i HOPMU OTPUMYIOTH Ha-
JIeXHY peasisaliio HacamIepes y mosu-
TUBHIl fistibHOCTI  1ybmivnoi  Baaay,
sKa TOKJIMKaHa 3abe3NeynTH TiHICTh
iHIUBia Ta WOTO TPABOBUI 3aXWCT.
3aJeKHO BiJl TIOJITHYHOTO KypCy Iap-
JIAMEHTY KOHCTUTYI[IAHI HOPMU HAIlOB-
HIOIOTBCS PeaibHUM 3MICTOM, KOHKpe-
TU3YIOTHCS B aKTaX TOTOYHOTO 3aKOHO-
JTaBCTBA.

Peasmizaniga mosoxeHb KOHCTUTYIII1
3yMOBJICHA 11 OCHOBOIIOJIOKHUM Xapak-
repom. Ha nymky IO. Tomuku, mexa-
HI3M peasti3ailii KOHCTUTYIII Ma€ JBa
KOMITOHEHTU: a) HOPMAaTUBHUN — BJac-
He 4K peaJIiSauﬁ KOHCTI/ITyuiﬁHI/IX
HOpM; 0) iHCTUTYHiliHMiT — AK Jisib-
HICTh  yTIOBHOBAKEHNX cy0’€KTIB KOH-
cTutymiaux  BigHocuH.  ColliasbHi,
€KOHOMIYHIi, TIOJIITUYHI, KyJbTYPHI (hak-
TOPU € COIIAJIbHUM CEePe/IOBUIIEM pea-
mizamii koHctutymii [1, c. 386—388].
Onnak Haityacriie peasisaifiio KOHCTH-
TYIli PO3YMIIOTh sK peaji3alfiio KOH-
CTUTYIITHUX HOPM, 1110 € He OfHe U Te
came.

Yecpkuii koHcTuTytionamict K. K-
Ma BUOKDEMJIIOE TaKi crnocoOu BIPOBa-
JUKEHHsI KOHCTUTYIIHHUX TIPUIIUCIB Y
JKUTTS: YXBaJeHHS 3aKOHIB; IIPaBOBi
pillleHHsI, sIKi BUPaKaOTh ap61Tpa>KH1
(byHKIII T7aBU  Jlep;KaBU; KOHTPOJIb;
NPUNHATTS pillleHb PO KOHCTUTYIIIH-
HICTb IPAaBOBUX aKTiB; IMOBE/[IHKA 1H/M-
Bi/IiB, KOpIIOpalliil Ta IHIIUX HEYPsI0-
BUX cy6’€KTiB BIJIIIOBIJTHO /10 KOHCTU-
Tyuu HOBeHiHKa KOHCTI/ITyuif/’IHHX op-
raHiB BJIAAM Bi/[OBIIHO /0 KOHCTHUTY-
miiHUX npunuciB. Takox CKIa70BOIO
IPOIeCY BITPOBAKEHHSA KOHCTI/ITy]_[ﬁ
Ha JIyMKY HayKOBII, € KOHCTUTYIIHO-
PaBoBi 7ebaTh MO0 BU3HAYEHHS Ha-
npAMY TOJITAUKA KOHCTUTYIIWHUX Op-
ra"iB BJIQ/k, PerioHAJbHUX OpraHiB
BJIQIU Ta OPraHiB MiCIIeBOTO CaMOBpSI-
JlyBaHHs, a TaKOK KOHCTUTYIIIMHI Me-
XaHi3MU BUPpIIEHHS KOHQJIIKTIB Ta

3axmcTy mpaB JoauHu [2, c¢. 76]. Po-
cilicbkuii koHcTUTyIioHATMiCT B. Jlyunn
BUiII€ Taki (opmu peasizanii KOH-
CTUTYIIIl: NPSAMY /110 KOHCTUTYIIii, KOH-
KPeTU3alilo KOHCTUTYIIMNHUX HOPM Yy
3aKOHO/IaBCTBI, peasi3alfifo KOHCTUTY-
nittnux Hop™m [3, c. 58-108]. Takox BiH
posTisaae coriaabHi (aKTopH, BiATIO-
BiJIaJIbHICTb Ta OPTaHi3alliiiHO-IIPaBOBE
3abe3meueHHsT peasizalii KOHCTHUTYIIII.
AHani3 HaBeleHUX TIOJIO)KEHb 3YMOB-
JIIOE BUOKPEMJIEHHS MaKpPOPIBHSI peaJli-
3allil KOHCTUTYIII1, OCKIJIbKM MO0 CKJIa-
JTHO HAJIEKHUM YMHOM BU3HAUUTHU JIU-
e 4Yepe3 CTaH peaJsii3ailii KOHCTUTY-
IIITHUX HOPM; BIH HIOM CHHTE3YE OCHO-
BHI (hOpMH I0OPUIMYHO 3HAYYIIOI MOBe-
JHKM  YTIOBHOBaXEHUX CyO'€KTiB 110710
HAJIEKHOTO BTiJIEHHS TIOJIOKEHb KOH-
CTUTYIII Y JKUTTs. Y BJIACHOMY pPO3Y-
MiHHI MU BHOKDEMJIIOEMO TPU PiBHI
peaJizallii KOHCTUTYIIil: MiKpo-, Me30- i
MaKpOpPiBEHb.

MikpopiBens peasisaifii KOHCTHTY-
il CTAaHOBUTH peaslisallis KOHCTHTYIIHi-
HUX TIOJIOKEHDb 1 HOPM. 30KpeMa, BUPi3-
HAIOTh TPYIY KOHCTUTYIIHHUX HOPM,
SIKl MalOTb 3arajbHUI XapakTep (HOpMU-
TIPUHIINIIN, HOPMU- 11T, HOPMU-
BHU3HAYEHHsI TOIIO), Ta HOPMH, sIKi BU-
3HAYAIOTh HpaBocy6 €EKTHICTh yYaCHUKIB
KOHCTHTYIINHNX PaBoBifHOCKH. Tomy
MPAaBOBUI PEKUM peasi3allii 1uX KOH-
CTUTYIIMHUX HOPM € BIJIMIHHUM.

Me3sopiBeHb peasisallii KOHCTUTYIIi1
CTAHOBJISAITH CYCIIJIBHO-ITOJITUYHI /eba-
TH MO0 IIJISIXiB_BIIPOBA/KEHHSI IT0JI0-
JKeHb KOHCTUTYIIii, KOHCTUTYI[IHHA KY-
JBTypa i CBIZOMICTB, TPABOBI PeKNMH
(mibepanpaMii,  JTiOepaTbHO-IEMOKpPa-
TUYHUH, COllIeTaJIbHUN Ta TMepexiHUI ),
KOHCTUTYIIIHA BiZINOBIIAJIbHICTb.

MakpopiBeHb peasi3ailii KOHCTUTY-
1[ii CTAHOBJATH IMpsiMa i KOHCTUTY-
IHHUX HOPM, CTaH MOTOYHOTO 3aKOHO-
IaBCTBa Ta MeXaHi3M COI[laJbHOTO 3a-
xucty. Cepen ocHOBHUX (hopM peasiiza-
il KOHCTUTYIII MOKHA BUOKPEMUTH
aplificHenHst OCHOBHUX mpaB i cBOOOJ,
eeKTUBHY  3aKOHOJABYY  IIOJITUKY
MapJaMeHTy Ta COLIaJbHY IOJITUKY
ypaay. .

Ax BuUNIMBa€E 3 HaBeNEHOI CTPYK-
Typu peamidaiili KOHCTUTYII, POJb
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I0ANKAaTypr, TOOTO  KOHCTHUTYIIHHOI
IOCTUII], BUABJSETLCA HacamIiepel Ha
Me3opiBHi. CTyIiHb CYOBOTO aKTWUBI3-
MYy y CBITJI TOIJISIIIB IIOJA0 CTpaTeriit
KOHCTHUTYIIAHOI 10CTHUINi, $Ki OymyTb
PO3IVISIHYTI HU’KYe, BU3HAYAE [UJIEMY
Cy4acHOTO KOHCTUTYIIIOHAJII3MYy — Bep-
XOBEHCTBO TIapJaMeHTy Ta KOHCTHUTY-
nifinol toctuiii. Ilpu 1ibomy poJib KOH-
CTUTYIIIAHOI IOPUCIPYACHI € BaXKJIU-
BOIO, OCKIJIbBKM BOHA BBOJIMUTDL IOJITHY-
HUI Tporec y paBoBi Mexki. OcobanBo
CJIIJl HAroJOCUTU Ha TMOUIWPEHIA Te3i
po HiOUTO HeI[OBepLHeHiCTb CTPYKTYpH
KOHCTUTYIIIHOI HOPMH, Yy sIKiil mepe-
BA)KHO BIACYTHS CaHKIisA. OnHak 1ie
BUHATKOBO HOPMATUBICTCHKUH Ii/IXiI,
AKAN  He BepM(piKyeTI)Cﬂ eMITIPIYHO.
AJpke JiyaqbHUN BIJIUB KOHCTUTYIIIHOL
IOCTHUIII1 CBIZIYUTH ITPO MTPOTUJIEKHE:

— mo-niepute, KCY npu koHcTHTy-
I[IITHOMY KOHTPOJIi BU3HAE TPABOBI aKTH
KOHCTUTYIIHHUMU a60 HEKOHCTHUTYIIili-
HUMM, @ TaKOX MOXe KOHCTaTyBaTH
HEKOHCTUTYIiHHICTh  Ge3isibHOCTI Op-
raHy TyOJiuHOI BJIaaM, IO € HiYUM iH-
UM, 4K KOHCTUTYIIHHOIO CaHKIII€IO;
Npyu I1bOMY TIMTOMA Bara I[i€l CaHKIIil
Hali3HAYHIIIA cepell KOHCTUTYIINHUX
CAHKIII} MMOPIBHAHO 3 IHIIUMU TAJTy35IMU;

— TO-/pyTe, HpsiMa [lisi KOHCTUTY-
HIMHUX  TIOJIOKeHb  MaTrepiayi3yeTbCs
caMe uepe3 aKTUBI3M KOHCTUTYIIIHOIL
IOCTUIII [IJISIXOM 1HTeprpeTalii KOH-
CTUTYIIHUX  TIOJIOKEHb, ~ OCHOBHUM
KPUTEPIEM SIKOTO € KOHCTI/ITy]_[H/IHl ITiH-
HOCTi 1 TPUHIWIH, SKUMH TIOB’s3aHi
3aKOHO/IABEIb Ta YPSIL /[ Yac peasiza-
il MeBHUX MOJITUYHUX I[iJIell Ta CyCIIi-
JIBHO-TTOJITHYHUX J1e0aTiB.

2. /IlnniemMa BepXOBEHCTBa mMapJia-
MEHTYy Ta CYJ0BOTO0 KOHCTHTYILIIHOTO
KOHTpo0. [logonannga 1iel nunemu €
KPUTUYHO BaXXJIWMBUM JUJIS1 TIepexXiIHUX
neMokpartiii. Ile miaTBepmKy€eTbea aoc-
Bijtom kpain llenrpanbroi Ta CxigHOI
E€pporu. 3okpema, A. Ilaiio 3acrepirae
Bi/l 3aXOIICHHS JIOKTPHHOIO CyBepEHi-
TETy HapJaMenty [4], sskuil Ma€ BUTOKH
B imesx saranbHol Bosii JK.-JK. Pycco,
OCKLJIbKM BOHAQ, SIK IIPAaBUJIO, 3aBEPIILy-
€ThCSI HaB's3yBaHHSIM BOJIi OibIIOCTI
MEHIIOCTI 1HKOJIM BCylleped OCHOBHUM
npaBam. lle mpgamo cynepeunTts 3acajam

JIEMOKPATUYHOI KOHCTUTYIIAHOL JIep-
’KaBHOCTI. Tak, HasgBHICTb KBasiiko-
BaHOi GLBIIOCT] TOJIOCIB B YTOPCHKOMY
napaamenti y napriit Digec Ta Mo66ik
3a pesyJibTaTaMy IapJaMeHTChbKUX BH-
60p113 2009 poky Majsia HaCJiJIKOM TIpu-
1HATTa KoHcTuTyiil YropmuHu, 1110
nependaya€ HU3KY iHCTPYMEHTIB KOH-
LeHTpallil BJIaAu YPSIIOM, IOCTIA0JIIOI0-
yn Koncturynivtnuit Cya  YropmuHu
[5, c. 81-85; 6].

[lokTpuHa cyBepeHiTeTy mapJjaMeH-
Ty Ma€ BaXXJIUBUM apryMEHTOM CTYITiHb
JIETITUMHOCTI 1 pernpe3eHTaTUBHOCTI
BOJIi Hapofy, sAKuii yocobioe came ma-
PJIAMEHT, a IHCTUTYT KOHCTHTYI[IHHOTO
KOHTPOJIIO BUCTYIA€ CBOEPIHUM KJIy-
6oM KoHceppaTopiB Bin mnpasa. Tomy

CHiJl 11l apryMeHTH TIpPOaHa/i3yBaTh
JleTasbHiIIe.
[TapiameHT € npencTaBHUIBKUM

IHCTUTYTOM 1 pelpe3eHTye IeBHUI
CIEKTP MOJITUYHUX CUJI, SIKUI CKJIaBCS
y cycmiabetBl. Ha mnepmmit  morss,
KOHCTUTYI[IMHUNA CYJl KOJHUM YUHOM
He TIOB’sI3aHUM 3 ijIe€10 perpe3eHTallii —
O/IHAK 1le JIWIlle Ha TMepHIuid TOTJIsAL;
HaclpaB/ii CUTyallisl 3HAYHOI MIipOIO
nofioHa 0 napJyameHTty. MasoiiMoBip-
HO, 1110 TOJIOCYBaHHS y TIapJlaMeHTi ijie-
HTUYHE TOMY, SIK JI0 MUTaHb CYCHiJIbHO-
IO 3HAYCHHS CTABUTHCS TPOMAJICHKICTD.
Tyt Mae BOJIMB KOHCTUTYHINHWH J¥ic-
Kypc i Tepebir MOoJiTUYHUX MPOIIECiB,
pe3yJIbTaTOM YOTO € TeBHI 3aKOHU SIK
BiZIOOpaskeHHST KOMITPOMICY.

[IpnbM3HO TaKy caMy pernpe3eHTa-
TUBHY IIPUPOAY Ma€ KOHCTUTYLIMHUN
cyll. AJ’Ke CbOTOJ[HI iICHYIOTH J[BI OCHOB-
Hi Mojiesii 1ioro (hopMyBaHHS, SIKi KOH-
CEHCYCHi 3a TPUPOOI0. 3a TaKNX yMOB
opMmyBaHHS CKJIay KOHCTUTYIIAHOTO
CY/ly 3YMOBJIEHO NTOCSITHEHHSM KOMIIPO-
Micy B TapJaMmeHTi y pasi (hOpMyBaHHS
HOTO CKJIAy TapJaMeHTOM TIPU BHECEH-
HI KaHJUJATyp TIJIABOIO JIEpP>KaBU; TaKa
pernpe3eHTaTUBHICTD 11le SICKpaBillie BU-
paskeHa MpU MapUTETHIN Mojem GhopMy-
BaHH4, SIK 11e Ma€ Miciie 1pu ¢hopMyBaH-
Hi Koncturymiitnoro Cyny Ykpainu.

[pyruii apryMeHT CTOCYETbCS 3Mi-
cty GYHKIN MapjamMeHTy Ta KOHCTH-
TyuiitHoro cyay. TyT #ijeTbcst Tpo pos-
ozl (PYHKINIH, CXOKUX 3a MPUPOJIOIO,
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60 1 mapJaMeHT, i KOHCTUTYI[HHII Cy/1
Npyu HasABHIN KoAu(IKOBaHIN KOHCTH-
TYIlii, gK 1le Ma€ Miclle B YKpaiHi, 3/1iii-
CHIOIOTh KOHKpeTU3allilo 1 JeTanisalliio
il mosoxkenb. OnHaK BOHM 3INCHIOOTH
i [peporaTuByU PI3HUMHU CIOCOOAMU:
Bepxona Paga Ykpainu dopmyioe
abCTpaKTHI TIOJIOKEHHS, sIKi PETyJII0I0Th
TUIOBI JKUTTEBI OOCTaBUHHU, PO3PAXO-
BaHi Ha HEBU3HAYCHE KOJIO Oci0 1 HeBU-
3HAYEHY KIJIbKICTh BI/IHaI[KiB' KCY,
KepyIOYUCh KOHCTUTYIIHHUMU TIIHHOC-
TAMU 1 IPUHIATIAMH, TPHCTOCOBYE abc-
TPaKTHI KOHCTUTYIIMHI TIPUIIUCU IO
KOHKPETHUX JKUTTEBUX obcTaBuH abo
JIa€ OI[IHKY aOCTPaKTHUM IOJIOKEHHSIM
3aKOHO/IaBCTBA Ha IIPEJIMET JIETITUMHO-
CTi BTPYYaHHsI Y MPUBATHY aBTOHOMIIO
BI/IMOBIZIHO /IO TPUCKJIAZIOBOTO  TECTY,
1[0 BUILIMBAE 13 CUCTEMHOIO Ta TEJIeO-
JIOTIYHOTO TJIyMadeHHs crateil 3, 8, 22,
64 Koncrurymii Ykpainu. Sk i mapia-
MEHT, TaK 1 KOHCTHUTYIIHHA FOCTHILisI
TBOPSTH IIPABO, ajle BOHU TBOPSATH Ipa-
BO Yy BiHMiHHI/Iﬁ criocib, 1Mo € HiYum
THIINM, SIK Peali3ali€ro KOHCTUTYIIIL.
O,Z[HaK iCHy€ BiIMiHHICTb y CYTHO-
cti pontexypu. [lo-mepre, mapiamenT-
CbKa TIpoTiefiypa TIONPU 3B’S3aHICTH
napjamMeHTy mpaBom (crarti 3, 8, 22
KOHCTI/ITyHII Ykpainu) Hazae BerOB—
Hil Pazu cBOOOLY poscyzy mpu pery-
JIOBAHHI 3aJIEKHO BiJ[ KOHCTUTYIIIHOI
BUMOTH II[OJI0 HOTO0 IHTEHCUBHOCTI
(misbHocTi).  Ilo-mpyre,  yxBasieHHS
3aKOHY € 3aBKIW TMEBHUM IOJiTUIHUM
KOMIIPOMICOM 1 BHM3HAYAETHCSI ITEBHOIO
MOJIe/UTI0 BTpydYaHHst (Bij JibepanbHOi
JI0 €TaTUCTCHKOI), IO _caMe 10 cobi €
06’eKTOM KOHCTI/ITyHII/IHOI‘O KOHTPOJTIO
Ha TIpeJMeT BiJMOBITHOCTI KOHCTHUTY-
IIMHUM I[IHHOCTSM 1 NMpUHIUNAM. K 1
y Bepxosuiii Pani, pimenns y KCY
YXBAJIIOEThCS OLIBINICTIO Bij| fioro 3ara-
JIBHOTO CKJIQZy, OJHAK BUMOTU IO Pi-
IIEHb OpraHy KOHCTI/ITyuiI‘/’IHoI FOCTHIII1
sxopetkimti:  Cyn  3B’si3aHui TIPaBOM,
BUMOTaMHU HaJIEKHOI KOHCTI/ITyHII/IHOI
MpoTIelypy 1 IOpUANYHA CUjia HOTo Pi-
HIeHb I'PYHTYETbCA NEPEBAKHO HA CHUJIL
apryMeHTiB, a He apryMeHTi CUJIu 4Yu
MeBHUX TOJITUYHUX TTPEPOraTuB.
Konctutymiiina foctutlisg imMmeme-
HTOBaHA Ha Me30piBeHb peaJiisallil KOH-

crutyiii  6e3nocepeaHbo, ajpke el
npoiec aasg GisuuHux ocib i opupnd-
HUX OCi6 HpPHMBATHOrO IIpaBa IIOYMHA-
€TbCS 3 MOMEHTY HaOpaHHS YMHHOCTI
KOHCTHUTYIII€10, OCKINbKM KOHCTUTYILiii-
Hi TpaBa JIOAUHU W OCHOBOITOJIOXKHI
cBOGOAM MAIOTh TpAMY Jil0. Y pasi
BIZICYTHOCTI 3aKOHY, SIKMil KOHKPETH3YE
KOHCTUTYNiliHi npasa i cBoGoau, opra-
HU JIEPIKABHOI BJIA/IM 1 MIiCIIEBOTO CaMo-
BpsilyBaHHsI 3000B’s13aHi 3aCTOCOBYBATH
BIAMOBIIHI  TIOTOoKeHHsT  KoHcTuTytil
Ykpainu K 6esrnocepeHbo YMHHE pa-
Bo. Cy/lOBi yCTaHOBM He BIIPaBi BiIMO-
BUTH y 3aXUCTi OCHOBHOTO IIpaBa, IIO-
CUJIAIOYUCh HA  HEAOJNIKU  TIOTOYHOTO
3aKOHO/IaBCTBA B POJIi OOIPYHTYBaHH
HEMOKJIMBOCTI 3aCTOCYBaHHS BiJIIIOBI/I-
Hux npunucie Koncruryiii Ykpainu.

[Ipsama i KOHCTUTYHIHHUX HOPM
BU3HAYA€ OCHOBHI TTapaMeTpu iX 3aCTOo-
CyBaHHS Yy JISJIbHOCTI OPTaHiB Jiep>KaB-
HOI BJIajy, sike, 30KpeMa, 3a0e31MedyeTh-
¢ TIPUMYCOBOIO cuyioo TpaBa. He 3aB-
KW Yy JIAJbHOCTI OpraHiB BJIQ[Ud 3a-
0e3MeuyeThCsl  NO/IEPHKAHHS  T10JI0KEHD
Koncrurynii i 3akoHiB YKpaiHu, 30K-
pema y cepi mpaB JIOAWHU i OCHOBO-
MOJIOKHUX CBOOOI.

JlokTprHa posriisifia€ TpaBa JIO/M-
HU i OCHOBOITOJIOKHI ¢BOOO/IN, BU3HAHI B
Koncrutymii  Ykpainu, sk 6e3nocepe-
JTHBO JIifoue, HaliBUIe 1paBo [7, c. 423-
425], ToMy TpaBa JIOJIMHUA i1 OCHOBOIIO-
JIOKHI cBOOOIM BH3HAYAIOTh 3MICT i Ma-
ricTpajibHI HallpIMU JiSJBHOCTI JepsKa-
BU, OCKIJIbKU YTBEPIKEHHsI Ta 3abesiie-
YeHHs TIpaB i CBOOOJA € TOJOBHUM
000B’SI3KOM  JIep/KaBH. DenepanbHuii
Koucrurytiitnuit  Cyn  Himeuunnu 3
IbOrO TIPUBOJLY CHOPMYJIIOBAB MPABOBY
MO3UIIII0, BIJINOBIZIHO /10 $IKOI OCHOBHI
mpaBa € OO'€KTMBHUMM HOPMaMH, IO
BCTAHOBJIIOIOTH I[IHHICHUI TTpaBoOIoOps-
0K, sAkuil apysie coboio dynaamenta-
JIbHUW KOHCTUTYIIWHWH TOPSIZIOK B yCiX
ranmyssax npasa [8, c. 208], B uomy i Bu-
SIBJISIETBCST TOPU3OHTAIBHUIN BILJTMB KOH-
CTUTYIINHUX MpaB Ha YWHHE 3aKOHOAB-
CTBO.

Taxkuii  ropusoHTanmbHUl  edekT
KOHCTUTYIIIl TIOB'SI3aHUN 3 TUM, IO
dbyHIaMeHTaIbHI MpaBa i cBOOOAM JIIO-
IVWHW  TOTPeOYIOTh  KOHKpeTH3aIlii y
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MOTOYHOMY 3aKOHO/IABCTBIi, a B JIESIKUX
BUTIaJIKaX — il 9ac 3/UHCHEHHS KOH-
CTUTYIIHOI fopucaukitii [9, c. 12].

Takum unnom, myGsiiuna Braja He-
ce BIJMOBIAJIbHICTh 32 TIJIAHOMIPHUN i
pallioHaJIbHUIT ~ PO3BUTOK  TIOJIOSKEHb
Koncturytii  Ykpainm Ha HayKOBUX
3acajlaXx, Ha OCHOBI 3araJbHUX IiJIel Ta
3aBjiaib OCHOBHOTO 3aKOHY. 30erMa
Iie BTITIOETBCSA Y 3aKOHOJABYIN /IIs/Tb-
HOCTI ITapJIaMEHTY, SIKU BiZMOBIAHO 0
CBOTO KOHCTHUTYIIHHOTO CTaTyCy IIOK-
JMKaHUN ~ 3abe3mevyyBaTh  e(PEKTUBHE
3aKOHO/IaBYe  perymioBaHHa.  Bixcyr-
HICTb  3aKOHOZABYOTO  PETy/TIOBAHHS
3arpokye NpaBoBifi Gesmeli cycminbeT-
Ba YW OKPEMOTO IHAWBIi/Aa, BHOCHUTH
eJIeMeHTU CBaBULISL Y MiSJIBHICTD Opra-
HiB TyOJIiYHOI BJIafii i € HEKOHCTUTY-
mitauM sButem [10].

OO0’eKTUBHO BUKOHYI0UM  (DYHKIIiIO
OOMEKEHHsI CBABOJI OpraHiB IyOJiaHOI
BJIA/IA, 3aKOH AK (hOPMAJIbHUN aKT Tap-
JIAMEHTY TIOBUHEH BHU3HA4YaTH IIPaBOBI
3acaZii JIETITUMHOTO BTPY4YaHHSI Ta 3a-
CTOCYBaHHS MPUMYCY y pa3i TOpYIIeHHS
IPaBOBUX HOPM. ToOMy 3aKoHOIaBYE
YIyIIeHHsT (HEAOIISI) € HEKOHCTHTY-
UIfHAM | Ma€ HACJIJIKOM 3BY/KEHHSI CyT-
HICHOTO 3MICTY OCHOBHOTO TipaBa (4ac-
TUHU JIPYTa, TPETS CTarTi 22 Ta YacTUHA
apyra crarti 157 KOHCTI/ITyHH Yxpalnn).

. Brume koHCTHTYWiHHOT 10CTHI
Ha CyCHlJIbHO HoJiTHYHI xedatu i cy/-
AiBcbKuil poscya. HanexHe 3akoHOma-
BUE PEry/TIOBAHHS CTBOPIOE CYKYITHICTD
paBuJ, HEOOXiIHUX JUlsl  3JlificCHEeHH s
OCHOBHUX TIpaB. OCKIJIIbKA KOHCTUTYITiS

JIOpyYa€ 3aKOHOAABIIO 3a TMiJICyMKaMu
CYCHiIBHO-TTOMITUYHNX JebaTiB BU3HA-
YaTW MOJIeJIb IIPABOBOIO PeryJIlOBaHHS
peasiizallii OCHOBHUX IIpaB, TO 3aKOH
Mae 3abe3redyBaTu HEOOXiTHY THYY-
KICTb peryJitoBaHHSI.

Hanpuknan, @enepanpuuii  Kon-
crutynitanit Cyn Himeuuwnu y cripasi
Kankap chopmymmioBaB TOKTPUHY TIIiJIb-
HOCTI (IHTEHCHMBHOCTi) 3aKOHOABUOTO
peryJjioBaHHs: «3TiIIHO 3 CYJ0BUMU
pillleHHSIMHU, BUKOPUCTAHHS HEBU3Haue-
HUX TIPABOBUX TOHATH y TPUHITUII He
BUKJIMKAIOTb CYMHIBY 3 TOYKH 30Dy
KOHCTUTYIIIliHOTO 1paBa. [Ipu Biamosii
Ha 3aluTaHHs, $SKi BUMOTU IOBUHHI
BHUCYBAaTHUCS B OKPEeMUX BUIIQJIKaX, He-
00XIiTHO BPaXOBYBaTH OCOOIMBOCTI Bijl-
MOBITHOTO TIpe/IMeTa PeryJaioBaHHd, a
TAKOK ~ IHTEHCHUBHICTH  PETYJIIOBAHHS.
Memir 5KOpPCTKI BUMOTH CJIiJl BUCYBATH
nepeayciM Mpu pisHOMaHITHOCTI 06CTa-
BUH CIIpaBu abo TIPU MOKJIMBOCTI MIBHU-
JKOI 3MiHM 0OcTaHOBKU» [11].

3a TakuM YMOB BaxkJMBOIO BH/Ia-
€TBCS  B3AEMOJIS  MiK I[OKTpI/IHOIO i
KOHCTUTYIIHHOIO IOpI/ICpr,Z[eHII1€IO
Komncruryiiiina OKTprUHA € THYYKIIIO0
Bi/l. KOHCTUTYIIHHOI IOpI/ICprlIeH]_Ill
OCKLJIBKM 1311106pa>1<a€ TeBHI TeH/IEHITIT y
KOHCTUTYIIIHIN KyJIbTYpi i CBiJIOMOCTI,
Ha 110 Ma€ HAJIEKHUM YMHOM pearyBa-
TU KOHCTUTYIINHUI CYJl, CHUPAIOYNCH Y
BJIACHUX aKTaX TaKOX 1 Ha JOKTPWHA-
JIbHI BUCHOBKH.

Y cBolil ASATLHOCTI KOHCTUTYITITHA
IOCTHI[IsI Ma€ TPU OCHOBHI CTpATerivHi
MOJIeJIi B MeXKaX CY/IiIBCBKOTO PO3CYY:

! Mnerbcst mpo mamniBHi Teopii i KOHIENIi y MpaBi, MOTOKEHHS SIKMX CTAHOBJATH CyCIIIBHO-

MONITHYHUH ANCKYPC Ta/ab0 3aKIafaloThesT ¥ 3MICT TMEBHUX MPABOBUX aKTiB OPraHiB MyOJYHOI Baam.
ToMy gK HeraTuBHY MU pO3TJsmaEMO MpakTuky Koucrurytiitnoro Cyny Yxkpainu, KoJau BiH B ONMHUCOBiit
YaCTUHI pillleHHA JIUIIe IIepepaXoBy€e IOPUAMYHI BUIL HABYaAJIbHI 3aK/aaau abo HAYKOBI 3aKJaaM, sKi HamLi-
CJIaT HAyKOBi BUCHOBKHM, HE HA/Al0YM IM CBOEI MPABOBOI OIIHKK (apryMEHTH IIO/O TTOTO/PKEHHS 3 1UMU
MPAaBOBUMM apPryMEHTaMU YU iX HEMPUHHSATHICTH). AJPKe HAyKOBI BUCHOBKHM Yy CIIpaBax 3a 3allUTaMU KOH-
CTUTYI[IHUX CY/U[B BUCTYTIAIOTh CBOEPIHUME amicus curiae, SIKi HarajyioThb responsa prudentium y puMm-
CbKOMY TIpaBi. A HaJe)KHa OIliHKA i BpaXyBaHHS /JIOCATHEHD Cy4acHOi IOKTPMHU KOHCTUTYIIHOTO TpaBa €
KPUTUYHO BAXKJIUBOIO JIJISI 06rpyHTOBaHOCTi pillleHb i BUCHOBKIB KOHCTMTyuiﬁﬂoro Cyay Ykpainu. Bon-
HOaC KPUTHIHO BAKIMBIM LI TaKol JIeMOKPATHUYHOI KOMyHlKauu € rapaHTu aKa/IeMivyHOI cBOOOIH.

2 Tepmin «KOHCTI/ITyHII/IHa I0pPUCHPY/IeHIIiT» ¥ BiTYM3HAHUI TpaBoBuil muckypce BBegerno C. Illes-
qykoM [12]. Ha mamty mymKy, et TepMiH HalibimbIn afeKBaTHO BifoOpaskae MPaBOTBOPUY TPUPOLY AKTiB
Koncrurymitinoro Cyny Ykpainu, sIKi 3a CBOEIO TPUPOJIOI0 € TTPABO3aCTOCOBHUMH aKTaMU. B omHOMYy 3i
cBoix akriB (yxBaima Ne 15-y/2010) Koncruryuiiinuii Cyx YKpaiHu MOMMJIKOBO 3asHauuB, mo Cyxa He
3/IIMICHIOE TTPABO3aCTOCOBHOI [IiSIIbHOCTI, a Jinie odiliiiHe TayMadyeHHs. Xo4a TPaBo3acTOCYBaHHS OXOII-
JIIOE {HTEPTIPETAINII0 Ta YXBAJEHHs MPABOBUX aKTiB OpraHaMy MyOMidHOl BIAAH, 0 SKUX TAKOK HATEKATH
1 aKTU Cy/J0BOI BJIaJ.
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CTPUMYBaHH], HeI/ITpaJIbHICTb Ta akTU-
Bi3M. 3aJIe;KHO BIIL obpanoi MozieJri
poJIb KOHCTI/ITyHII/IHOI FOPUCIIPY/IEHTII €
plSHOIO aze HpI/IHaI/IMHl TpH CYI0BOMY
aKTUBI3MI KOHCTUTYIIHHI CyAN 4M aHa-
JIOTIYHI YCTaHOBU CXWJIbHI 1o 3MiHU
CBOE1 I0PUCTIPY/IEHITIT NIJISIXOM 11 1eper-
asay  abo  JMHAMIYHOTO TJIyMadyeHHs
KOHCTUTYIIII.

30KpeMa, PO3IJISAloun CIIPaBy MPo
Pumcokuii Craryr, KCY 3pobuB Bu-
cHOBOK [13], mo Mixxnaponauii Kpumi-
HAJIbHUN Cy[l JIOIIOBHIOE HauiOHaJIbHy
CUCTEMY KPUMIHATBHOI IOCTHILIL, 110 €
HIYUM 1HIIUM, SK cy6c1/u{1alecho y
CeHCi 4YacTMHU YeTBEPTOi CTaTTi 59
Koncturymii  Ykpainu. Ha migcrasi
takux BucHoBkiB KCY Busnas, 110
patudikaiisi Pumcbkoro CraTyTy MoO-
JKJIMBA JIUIIE TIicJd BHECeHHS BiAIOBII-
Hux 3Mmid no Koxcrurviii Ykpainu.
OCKIJIbKA <«Ha BIAMIHV BiIl MiKHaDOI-
HUX CVIOBUX ODraHiB. IenerbadyeHunx
YacTUHOIO YeTBenTolo crarti H5 Kowu-
CTUTVIII YKDalHU. SKi 32 CBOEIO IIDU-
DOIOI0 € IOIMOMIXXKHUMM 3acobaMu 3a-
XHUCTV IIDAB 1 CBOOOI JIIOIWHU i IDOMa-
nsgHuHA. MiXXKHADOIHUN KDUMiHAJIbHUN
CVIl IIONIOBHIOE CHUCTEMY HaIllOHAJIbHOI
opucaukiliiy. Ha nHam norssa, gxio
MI)KHApO/ZIHA IOPUCIMKIIIHA YCTaHOBA
JIOTIOBHIOE HAIlIOHAJIbHY CUCTEMY CY/IiB,
TO BOHA Ma€ cyOcumiapHuil XapakTep.

KCY moxe mepersisiHyTu cBOI Tpa-
BOBi IIOJIOKEHHSI CTOCOBHO HEOOXiHOCTI

BHeceHHs 3MiH 10 KoHctuTyiii Ykpaiau
(s HeoOXimHOI yMOBM patndikartii map-
gameHToM Pumchkoro Craryty). 3a
takol cutyailii KCY moke 3acrocyBatu
Takuii croci6 06XOy IPEIeJeHTHOro
npaBa, AK Tepernisy CBOIX TIPABOIIOJIO-
KeHb y 3B’S3Ky 3 1X ITOMUJIKOBICTIO,
OCKIJIbKM Ha MOMEHT YyXBaJIeHHsI BHCHO-
BKy y 2001 porti 1oKTprHA Mi>KHAPOIHO-
ro MpaBa BU3HABaJa IOPUCAMKINID Mix-
HApPOIHOTO KPUMIHAJIBHOTO CYy SIK CyO-
cuiapHy, TOOTO Taky, IO JOIMOBHIOE
HaIllOHAJIbHY CHUCTEMY KPUMIHAJIbHOI
IOCTUII1, Ha BIIMIHY BiJl HaJ[HAIlIOHAJIb-
Hoi. Takoxxk KCY wMoxe 3acrocyBaTu
npuiioM prospective overruling, 3rigHo 3
sruM CyJ1 T1030aBISTUMETHCS BOYEBH/IH
HEBUTIHUX JIJIA [IPABOBOI CUCTEMU IIpa-
BOIIOJIOJKEHD, SKi HaKJIAJal0oTh Ha Hel
HazMipaui Tarap [14, c. 339-347]. Came
3 TMOCHJIAHHSIM Ha Iii MIJIXOAN MOXKHA
aMiHUTH 3MicT topucnpyzenuii  KCY
crocoBHo Pumcbkoro Craryty, iy Ta-
KUl crocib 3akoH Tpo Horo patudika-
ilo HabyBa€ YMHHOCTI aBTOMATHUYHO,
npo 1o mae 3azHauntu Cyn y cBOeMy
BUCHOBKY. /[lns 11poro morpibHe 3Bep-
HeHHst a6o IIpesumenta Ykpainu, abo
Ka6inery MinicTpiB YKpaiHu.

[IpuksagamMu CyaiBCbKOrO aKTUBI-
amy KCY moxyTs ciayryBaTi crpasu
PO MOPYIIEHHST KOHCTUTYIINHHOI MPO-
e/ypy yXBaJeHHS 3M1H no Koucrury-
uit Yxpainn 2010 poky' Ta Tak 3BaHi
KPUMCBKI CIIPaBH.

! Ha mamy nymky, y uiit cipasi KCY (Pimenns Big 30 Bepecus 2010 poky Ne 20-pr/2010) e Bo-

JIOZIIB HAJIEIKHOIO IOPUCIUKINEIO, 10 TPYHTYETHCS HAa TPHhOX MipKyBaHHsX: 1) 3akoHu, nepenbadeHi MyHK-
toMm 1 gactunu nepimoi crarri 85 Koneruryiii Ykpainu, yXBaaioloTbes BifinosiaHo o BumMor posaiay XIII
i sxomaUM unHOM He ctartamu 93 i 94 Koucrtutynii Ykpainu, sSKki perysioioTh MOPSIOK yXBaJeHHS Ta
mpoMyJibrailii 3Bu4aiiHux 3akoHiB; KCY iMmieMeHTOBaHUI y MeXaHi3M YCTaHOBUOI BJIAJH, 0 SIKOI OKPIM
HBOTO BXOAATH Hapox Ykpainu, Bepxosma Paga Ykpainm, IIpesument Ykpainu, Ilentpanbna BuGopua
KOMicist (OCKLJIBKU MOKJIMKAHA 320€3MeYnTH HAIlIOHATbHUI pedepeHyM mo10 BHeceHHst 3min 0 Koncru-
Tynii Ykpaian), 3Bizcu Cyn He Moke CTaBaTH HaJl YCTAHOBYOIO BJIA0I0; 2) KOHCTUTYIIS € BUPAKEHHSIM
KOHCEHCYCHOI JieMoKpartii, mo y misibnocti KCY Bupasuiocs B 3acTocyBaHHi TOJOKeHb KOHCTHTYIIT y
penaxitii Big 8 rpyaust 2004 poky mpoTAroM 4OTUPHOX POKiB — sikOu Oysu cymuisu y KCY mono pozxep-
JKaHHSI KOHCTUTYIIHHOI TIponeaypy yxBajaeHHs 3akony Ne 2222, BiH MaB Ou 11e IMTaHHS BUPILINTH HEBi/l-
KJIQIHO TIPU PO3LAAAi Oyab-AKOI CIIpaBH, KEPYIOUWCh MPAaBUJIOM <«3B’SI3aHOCTI iHiIiaTMBHM» Ha IMijCTaBi
yacTuHU TpeThoi crarti 61 BiracHoro crarycHoro 3akony Ne 422/96-BP, tomy y Takuii crioci6 KCY mo-
PYUUB JIep>KaBHUI 1 IIpaBOBUII KOHTUHYITET, 3arpo3y PO3PUBY SIKOro Jiulle 3Hsna PeBosouis rigHocti;
taka nmpaktuka KCY Takox He BiANOBiZIa€ CTAJOMY PO3YMIHHIO y TIpaBi MOHSTTSI CTPOKIB JaBHOCTI; 3)
KOHCTUTYIINHI Cyin He TTUITYTh KOHCTUTYIIiH; BOHU MOXKYTb JIdIIle BUPIITYBAaTH KOHKPETHI KOHCTUTYIHHI
CTIOpY, TIOB’sSI3aHi 3i 3MiCTOM OKPEeMWX KOHCTHUTYIIHHUX IMTOJOXEHb, IX 3aCTOCYBAaHHIM iHITMMH OpraHaMu
MyGTiYHOl BIAAW UM iHTEPIIPETAINE, CTOSTYN HA CTOPOKI KOHCTUTYIIWHUX MiHHOCTeH i mpuHIumiB. Ha-
camkinens, KCY He HaBiB MEPEKOHIMBUX AOBOAIB MIOAO 3MiHKM CBOEI IOPUCTIPYAEHIIT abo yepes mpaBuo
overruling, abo BUSHAHHS TTOMIJIKH.
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KpnMchki cripaBu MPUKMETHI OIH-  JIbHUM, a He pel‘loHaJIbHI/IM Tum camum
koo Cynom cyBeperitery i tepuropia- Cyn KOHCTaTyBaB’, o0 BepxoBHa Pana
JIBHOI HIMCHOCTI, sKi 1NOpsz i3 (byHna-  ABTOHOMHOI Pecny6m}<1/1 Kpum Buiitina
MEHTAJIBHOI0 KOHCTUTYIINHOIO I[IHHICTIO 32 MeXi CBOIX MOBHOBAX€Hb, MOPYIINB-
— TIOBAr0I0 /IO TiJIHOCTI JIIOAMHK (CTATTs 1M HPUHIUIT TePUTOPIATIbHOIL 1iTiCHOCT
3), a Tako)K i3 HemopymrHicTio mpaB i Ykpainu I[loctaHoBoio. sikoio mepenba-
cBOOO/T JTIOANHU HAJIEKATh /10 TaK 3BaHOI  Y€HO BXOIKEHHsT Mo ckianv Pociiichbkoi
Tpiaau ninHocreit (crarts 157). Deneparrii gk 1i cvO’ekTa. 3BeDHEHHA 110

Koncrurymnitinuit  Cyx  Ykpainu IIpesunenTa Pociiicbkoi Denenarrii Ta mo
ONEPATUBHO 3pEaryBaB Ha IOPYILICHH Hensxasuoi /Ivmu Menepanbaux 360DiB
TepPUTOPIaIbHOI IIlJIlCHOCTl Vkpainn', Pociiicbkoi Deneartii 1po 1o9aToK mpo-
BU3HABIINA HEKOHCTUTYIIIHOIO TlocTaHO- VDM BXOMKEHHsT 0 CKaany Pocifich-
By BepxosHoi Pagn AsroHomuoi Pecriy- koi Deneparii sk cv6’ekta Pociiichkoi
omikn Kpum «IIpo mposenmennst 3aramb- (Demeparrii. BuHeceHHsT Ha pedepeHmyM
HOKPUMCBKOTO pedepeHymy», ockiibku  1ux nuranb. Illonpasaa, KCY e 3a-
NUTAHHS TPU3HAYeHHd pedepeHyMiB 3HAuMB Y CBOEMY PillleHHI, 1[0 ABTOHO-
Buplmye BepxoBna Paza VYxpainm 1 MHa Pecry6rika Kpum He BoJtofiie Misk-
Takuii pedepeHziyM Mac OyTH HallioHa- HapOAHOIO IIPaBOCY( €KTHICTIO .

! Crin sasnaunrtn, mo KCY mepeGyBas Tozi y HempocTiii cuTyalii, ockimbku 3 fioro cxaamy 6yao
3BUJIBHEHO 3 I0CA/IM KiJbKOX CY/UIiB 3a IOPYIIEHHS MPUCATH i TPU3HAYEHO iHIMMX CY/UIIB Ha ITi/ICTaBi
[TocranoBu BepxoBuoi Pau Yxpainu Bin 24 motoro 2014 poky “Ilpo pearyBanHsI Ha (hakTu TOPYIIEHHS
cyansmu Koncruryniitnoro Cyny Ykpaiuu npucsru cyami”.

2 Pimenna KCY six 14 6epesns 2014 poxy Ne 2-pm/2014. Ha nymky omaux aBropis, KCY ne MaB
IOPYCAVKIN PO3TJISIATH 10 CIPaBy, OCKITbKH KOHCTHUTYIlifiHE TOMaHHsI OyJ0 BHECEHO HEHATIEKHUM
cyb’ektom — B. 0. IIpesumenta Ykpainu. Sk BoHu BBaxawTh, LomoBa Bepxosnoi Pagu O. TypumHoB He
MiI' THMYaCcOBO BUKOHYBaTH IIOBHOBaskeHHs lIpe3uzenTa, OCKiJIbKY BiZICTOPOHEHHS Bij nocaan B. Anyko-
Bu4a OyJ10 3zificHeHo y croci, He mepexdadennii KOHCTUTYIIEO, — caMOyCYHEHHs BiJi BUKOHAHHS CBOIX
KOHCTUTYIITHIX TOBHOBa)keHb. Crpaszi, mapyaameHT yxBaauB [locranoBy Bix 22 motoro 2014 poky mpo
ycyHerHs1 B. fHykoBudYa Bifi BUKOHAHHST MOBHOBAKEHb TJIABU JIEPXKABU, OCKUIBKHU I[bOTO THS CIJIMHYB
cTpok BukoHaHHs IlpesuzenToM ymMOB Yro/u PO TOMOJIAHHS MOJITUYHOI KPHU3W, 3TifIHO 3 gkumu B.
SAnykoBuY SK TaBa AepXXaBU MaB TPOMYJIBTYBATH 3aKOH ITPO BigHOBIeHHS YnHHOCTI KoHeruTytii Ykpai-
Hu y peaakiii Bix 8 rpyans 2004 poxy 3 ypaxyBauHsm rosoxenb Pimenns KCY Big 6 kit 2010 poky
Ne 11-pn/2010. B ymoBax TocTporo MmpOTHUCTOSIHHSI Y CYCIJIBCTBI, 10 CYIPOBOKYBAJIOCS PO3CTPIIOM
mpoTecTytouux Ha Bysuii IHcruryTebkiil y Kuesi, moBHoro kosarncy Biajy, sKa B3araji He pearyBaja Ha
YUCJEHHI BUMAAKW KiTHENIHTY Ta KaTyBaHb YYaCHUKIB MAaCOBUX IIPOTECTIB, MOTYPAIOUM JisJIBHOCTI mapa-
MiMTapHUX CTPYKTYP (sIKi (haKTHYHO BUCTYTANN y Takiil imocTaci sSIK jepskaBHI areHTH), HeOOXimHO GyJI0
BUKOHYBATH €eJeMEeHTapHi 3axo/y, CIIPIMOBAaHI Ha ITOHOBJIEHHS JETiTUMHOCTI BJIQJM Ta KOHCEHCYCY B
CYCITJIBCTBI — KOHCTUTYIIMHOTO TIOPs/IKY. ToMy Taki MipKyBaHHSI MalOTh I[iJIKOM TTO3UTUBICTCbKUI 3MiCT,
irHOpyI0UM peanbHUI cTaH i3 3abe3nedeHHsT pyHIaMEHTATBHUX MpaB i cBoGox — cBOOOAM 3i6paHb, CBOGO-
I BUPQKEHHs IOTJIS/IB SIK OCHOBU CYy4YacHOTO JleMoKparudHoro mnopsaky. Tomy KCY sk saxucunk Kon-
CTUTYIIii MaB OTIEPATUBHO pearyBaTH Ha (HaKTH 3a3iXaHHs Ha TEPUTOPIATHHY IITiCHICTh Y KpaiHu.

Ha nymky inmmx y KCY Oysa BiCyTHS IOPUCAMKILS y Wil cripasi, ockiibku Cyx MaB JOCTIiAUTH
(aktnuni obcraBuHN yxBasents 3aznadenol [Tlocranosu Bepxosuoi Pamu Asronomuoi Pecry6uiku Kpum,
Xo4a Taka OyJja odiniiino onpumoanena. Ciix 3asHayuT, mo B 1boMy Bunagky KCY suificHus abcrpak-
THUN KOHCTUTYI[IHHUI KOHTPOJIb, a He IHIUJEHTHNAN UM Kay3aJbHUN KOHTPOJb HOPM, TOMY TaKi JIOBOJU €
MPOCTO HENMPUITHATHUMMU.

3 IIpo e KCVY 3asnaums y Pimenni Bix 20 6epesua 2014 poky Ne 3-pm/3014, BKazaBImu Ha Bizfcy-
THicTb B ABTOHOMHOI Peciy6miku Kpum MixkHapoaHOI mpaBocyG’€éKTHOCTI Ta NMOBHOBaKEHb YXBaJeHHs
JIeKJIapartiii mpo cereciio, SIKi MOKyTh HaJieKkaTH Jiniie cy6’ekram (eepallii y pasi BUSHAYEHHS MEXaHI3My
ceriecii y denepasnbHiii KOHCTUTYIIII. B yHiTAapHUX ZIep:kaBax aaMiHICTPAaTUBHO-TEPUTOPIaIbHI OJWHUII He
BosoziifoTh mpaBoM cetiecii. Ilizaime KCY yxBasuB pimenns mpo TpUNWHEHHS Aii MeMopaHayMy TIpo
possutok crinpaiti 3 Koncrurynitinum Cyaom Pociiicbroi Denepartii, Sikuit y mopyuieHHs: HOPM MisKHa-
POAHOTO TIpaBa BW3HAB TaKWMHU, IO BiANOBifa€e dexepaabHill KOHCTUTYINI, MiXXKHAPOAHUN OTOBIp MixX
Pociiicbkoro Denepaiicio ta «Pecybaikoio Kpum», npuitngrra pgo Pociiicbkoi @egepaliii 1boro yrso-
peHHs, cTBOpeHHs y ckiaami Pociiicbkoi Depepartii HoBux cy6’ekriB (Pimennss KCY Bix 17 xsitha 2014
poky Ne 10-p/2014).
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BucHoBku. Peanizaliisi KOHCTUTYIII1
HEe MOXe Yy CYTO II03UTUBICTCHKOMY
CTUJII TIOJIATATH JIMIIe Y peasiisallii mpa-
BOBUX HOpPM. KOHCTUTYIliSI BUKOHYE
(bYHKITIIO 0OMEKEHHS BJIaIl Ta rapaH-
TYBaHHsI [IPAB JIIOAMHU, & TOMY BakJIH-
Ba peasibHa /i IHCTHTYTIB Ta IIpoIe-
Ayp, sKI IPUBOZASTH I€ll MEXaHi3M y
aio. Biacne kaxyd4w, peasisaifisi KOH-
CTUTYIIIi 3BOJIUTHCS /IO IIEBUX TApaHTIii
npaB JIIOAWHU Ta 3abe3neyeHHs] KOH-
CTUTYIIHOTO TOopsAKy. HeoOxigHumu
eJIeMeHTaMU 1[bOTO0 € KOHCTUTYIliiTHA
CBI/IOMICTB, KYJIbTypa Ta KOHCTHUTYIIIH-
Ha  BINOBIIAIBHICTE.  lleHTpasbHIM
eJIEMEHTOM TII€l CHUCTEMHU BITHOCHH €
KOHCTUTYIIIHA IOPUCAMKINS, SIKa Y
MeXaHi3Mi MOy BJaau 3/iHCHIOE
MPaBOTBOPYY (PYHKINI0, KOHKPETU3YIO-
YU TIOJIOKEHHSI KOHCTUTYINI HIJISXOM
iHTepripetaltii ii moJsioxkeHb. Kputuyno
BKJIMBUM JIJII JIETITUMHOCTI KOHCTH-
TYIIMHOI IOCTHUIII1 € BiJibHA KOMYHIiKaIlist
3 aKaJIeMIYHOIO CITIJIbHOTOMO, SIKa B POJIi

amicus curiae Ma€ 3aJy4aTUCs Y KOH-
CTHTyuiI‘/’IHe CYIOYMHCTBO,  HA/A04u
HAYKOBI BUCHOBKH Yy CTHJIL 7esponsa
prudentium 3 OKpeMUX acCIeKTiB crpa-
BU, [0 MAIOThb OTPUMATU HAJIEKHY OIli-
HKy B pinienni. Ha npukmiazai cnpasu
npo Pumcbkuii CtaTtyT Ta KPUMCHKUX
CIIpaB $ICKPaBO BUSBJSIOTbCA CTpaTeril
KCY — Bia crpuMyBaHHsS 0 CylI0BOTO
akruBismy. lle came Ti BUIajKu, KO
HOJIITHYHI 3aC00M, CYCITIIBHO- O THYHI
nebaT, 3aKOHOMABCTBO UM COI[iabHA
TIOJIITHKA YPSIAY, TIPE3UAEHTCHKIUIT apoi-
TPk BUYEPITYIOTH CBOIO IO 1 HAJTEXHE
3aCTOCYBaHHsSI KOHCTUTYIII 3abesmeuy-
€THCSI 32 JIOMIOMOTOI0 3aCO0iB KOHCTH-
TYIiliHOI IOCTHINI. 3a TaKuX CHUTYyalliil
KPUTUYHO BaKJIMBUMU € OOIPYHTOBa-
HICTb pIlllCHb Ta aJICKBATHA pedJiexTn-
BHICTb KOHCTHTYIIIHOI TOCTHIIII Ha Cy-
CITLTBHO-TIOJITHYHY OOCTAHOBKY 1 CTaH
KOHCTUTYIIIMHOL JJOKTPUHU B aKaJeMiy-
HOMY CEPelOBUIILI.
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Casuyun M. B.

YXBAJIEHHSA PIIIEHb KOHCTUTYILIMHUX CY/IIB
Y CBITJII JOKTPUH KOHCTUTYIIMHOI JIEFNITUMHOCTI
TA BEPXOBEHCTBA ITPABA

Koncmumyyiiina necimummnicms piuens opeanie KOHCMUMyYitiHoi I0CMuyii 3yMOBII0E 000ePAHCAHHS GU-
Moe 8epxogencmea npasa nio uac ix yxeanenus. Lo npobiemy npoananizo8ano y KOHmekcmi KOHCmuniyyiti-
HOI akcionoeii, OHMON02Ti Mma NPaxceonoeii, 36adcarodyy HaA THCMUMYYIOHAIbHI 2apanmii He3aNedCHOCMI

KOHCIMUmMYYIHUX Cyois.

Kn104oBi c10Ba: BEpXOBEHCTBO IIPaBa, KOHCTUTYIiHHA JIETITUMHICTb, PIlICHHS] KOHCTUTYLIHHUX CY/IiB,

HE3aJICXKHICTh CY[1iB, IPABOBUH CTUIIb.

CynoBi pimeHHs MarOTh 33I0BOJIBHATH BUMOTH
MIPAaBOBOI BH3HAYECHOCTI, TOOTO MalOTh OyTH BHKIIA-
JIeHi y Takiil ¢popmi, 11100 i mpuBaTHoi ocobu OyB
3pO3yMIJIMM 1 OYEBHJHUM BUCHOBOK CYIy IO CYTi
KOHCTUTYLIIIIHOTO cropy. BaxkiunBoro Cki1agoBoro
IBOTO € HaJIeKHA NPABOBA apryMEHTAIlis CYIOBOTO
pillIeHHs, K€ Mae IPYHTYBAaTHCS Ha BCEOIYHOMY,
00’ €KTHBHOMY 1 TOBHOMY aHaJIi31 BCiX iICTOTHHUX Ipa-
BOBHX aCIEKTIB CIPaBH, 30KpeMa IIPABOBUX MO3UILIH
CTOpIH MpOILECy, eKCrepTiB. JIETiTUMHICTE pillIcHb
KOHCTUTYIIIHHUX CY/IB TaKOX ITiJIBUIYETHCS 32 I0-
CIIIJIOBHOTO OOCTOIOBaHHS 3aCaJHU4UX KOHCTHTY-
IAHAX IIIHHOCTEH, OCKIIBKH HEYXHIIbHE CJTi{yBaHHS
iM CBITUUTH PO BHCOKUII aBTOPUTET KOHCTHUTYIIIH-
HOI IOCTHII. YXBaJICHHS PillICHb KOHCTUTYIIHHUMU
CydaMH 3YMOBJICHO KOHCTHUTYI[IMHOIO TpPaAHII€IO,
MPaBOBHM CTHJIEM, IIPOIIEAYPOIO Ta IHCTUTYIIIOHATb-
HUMH TapaHTiSIMU CYIOBOT HE3aJIeKHOCTI.

A. Bnaug xoncmumyyitiHoi mpaouyii Ha yxea-
JIeHHS PIUEHHs KOHCTRUMYYIHUMYU cyoamu. YXBa-
JICHHS] KOJKHOTO PIIIeHHsI OPraHOM KOHCTUTYILiHHOT
IOCTHIIi € Ba)KIIMBOIO BIXOIO IMOJITHKO-TIPABOBOTO
JKUTTS KpaiHU 1 BUPaXKae CTYIiHb HE3aJIEKHOCTI Cy-
JOBO{ BIIaJIM, aBTOPUTETY 1 CYCIIIBHOTO BILIUBY CY-
JIiB Ha CYCIUJIbHI TPOIECH, TSOHKIHHS CYITIBCHKOTO
CIIBTOBApUCTBA JO 3aCaJHUYUX KOHCTHTYIIIHHHUX
IIHHOCTEH Ta iX 3BakKyBaHHSA y IUIONIMHI Jibepa-
JIi3M — KOMYyHITapu3M, cBOO01a — COMiAapHU3M TOLIO.
3aJe)KHO Bill BOTO MOXKE 3MIHIOBATHCS XapakTep
apryMeHTanii pileHHs] KOHCTUTYIIHHNX CYIIB, IO
OaunMo Ha mpukiani pimeHas KoHCTHTyHiHOTO
Cyny Yxpainu Ne 3-pni/2009 y cripaBi mpo pi3HHUIIO
y Billi MK YCHHOBIIIOBauYeM Ta IUTHHOIO [1], sixe
IPYHTYBAJIOCS Ha COJiMapHCTCHKOMY MiJIXOMi, X04a
TPOE CyAIiB BUCIOBUIN OKPEMi JyMKH, OCHOBaHi Ha
ni0epabHOMY MiIXO/i.

[IposiBOM BiIXWJICHHS BiJ KOHCTHTYIIIHHOI Tpa-
uLii € pi3ka 3MiHa ropucnpyaesuii Koncrurymiii-
Horo Cyny Ykpainu (mani — KCVY) npu BupimeHHi
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UTAaHH] [OoA0 BimmosimHocTi craret 157 1 158
Konctutymii 3akony Ne 2222-1V, xomu mpoTsarom
JIBOX POKIB OYyJIO 3MiHEHO WOTO MiJIXiJ BiJl BiIMOBH
y pO3IISAALI IBOTO IMHUTAHHS 10 HOro (hOpMaIbHOTO
KOHCTUTYLIITHOrO KOHTPOJIIO B aCHEKTi JOJAepikKaH-
HSl BUMOT YCTaHOBYOTO IIPOIIECY, BPETYIHOBAHOTO
Pozainom XIII Koncturyuii Ykpainu. SIkiio B ocHO-
Bi mporiecyasbHoi yxBanmu Ne 6-y/2008 [2] nexan
HOPMATUBICTCHKUH MiAXiA, TO HE MOXKHA PO3TIIsIa-
T pitenHs Ne 20-pn/2010 [3] y pamMkax quHaMid-
HOTO TIyMa4eHHsI KOHCTHTYLii. AJUKe TUHAMiuHE
TIIyMa4eHHs KOHCTHUTYLII mependayae mpuHaiiMHI
JOJICpKaHHS BUMOT KOHCTUTYIIIIHOT JICTITHMHOCTI,
BHU3HAHHS 4iTKOi AudepeHmialii Mi>k yCTaHOBYOIO
Ta 3aKOHOMABYOI0 Bianor, (yHkIii cymuais KCY
YTBEP/UKYBATH KOHCTUTYLINHI I[IHHOCTI B CHIy iX
000B’sI3Ky «3axHINAaTH KOHCTUTYLIHHUH 1ay», BU-
3HA4YCHHS BiJICTABaHHS CTaHy 3aKOHOAABYOTO (aye
HE KOHCTUTYLIHHOro!) peryitoBaHHS BiJ coLiaib-
HOi piiicHOCTI. CripoOM TIIyMav4eHHS KOHCTUTYIIT
yepes MOJIOKEHHS TTOTOYHOTO 3aKOHONIABCTBA, SKE
CyTIepeUHTh 1id, He MOXKHA PO3TIISJIATH K JHHAMIY-
HE TIIyMa4yeHHs, a [K 3JIOBKWBaHHs BIaJI0H0.

3BaKyBaHHS KOHCTHTYHIWHUX IiHHOCTeH KCY
y IUIOMIMHI JTi0epali3M — KOMyHITapu3M B yMOBax
peauizatiii cBoei ycTaHOBYOI (SIK 0iiHOTO TayMa-
Ya KOHCTHUTYIIIT) Ta pe(pIeKTHBHOT JETITAMHOCTI (5K
3aXMCHUKA KOHCTHUTYIIMHUX I[IHHOCTEH Yy KOHK-
PETHO-ICTOPUYHIA 0OCTaHOBII) € 3aC000M KOHCTH-
TymiiiHO1 MonepHizanii. 3a Takux ymoB KCY wmae
3a0e3MeuyBaTH JICTITUMHICTh BTPYYaHHS MyOIigHOT
BIagM y cdepy MpHUBAaTHOI aBTOHOMII iHAMBITa Ta
MyOIiYHIH iHTEpeC 3 METOI0 3a0e3MeueHHs OaaHcy
Yy CHUCTEMI MMOJILTY BIIaJIH.

Came Ha Takiil METOIOJIOrIYHI OCHOBI KOHCTH-
TYUiliHI cyau (opMyIOTh CBOIO IOPUCHPY/CHIIIIO,
sIKa MO)KE MaTH SK JOKTpHUHAJbHE 3HAYCHHS, TaK 1
BIUIMBATH Ha TIOAATBIINN PO3BUTOK MOTOYHOTO 3a-
KOHOZIaBCTBA.
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HAVKOBI 3AIIMCKN HaVKMA. Tom 116. IOpunnyni Hayku

b. Ilpasosuii cmunv piwienb KOHCMUMYYiuHux
cyoie. KommapatuBHUIl aHai3 CBITYUTH MPO OYe-
BUJIHI [TepeBard HIMEIBKOTO Ta €BPOIEHCHKOTO pa-
BOBUX CTHWJIIB, OCKUTbKA BOHH IEpen0avaroTh po3-
JIOTY, TIOBHY 1 BC€OIUHY apryMeHTalil0 CylI0BUX Pi-
IIeHb KOHCTUTYIIHHUX CYIIiB, IO ICTOTHO ITiIBUIILY€E
CTYIHiHb IX JIETITUMHOCTI. 3p0O3yMiJo, 1110 HE BCi Cy-
JIOBi PIIICHHSI CYHPOBOKYIOTECSI PO3IIOTOI0 apry-
MEHTAIII€10, OCKUIBKH YacTO PO3MVISIAIOTHCS TOMi-
OHI CIpaBH, 1 CyAM 3BEPTAIOTHCS IO MOMEPEIHBO
YXBaJICHUX pillleHb SK 3ac00y iX apryMEHTYyBaHHS.
Barato B oMy Iie 3alIeKUTh BiJl 3alpOBaXKCHHS
kimacudikarmii cnpaB Ha 3pa3ok CHCTEMAaTHYHOTO
Tezaypycy Version 20 [4], po3pobieHoro i omy-
OniKOBaHOrO Imix erigoro BeHeniancbkoi KoMicii
CDL-JU(2008)031, mio mae MOXIIMBICTh Kparle
OpIEHTYBATUCS Y MACHUBI PIIIICHb OPTraHiB KOHCTUTY-
niiiHoi roctrii. Ha mpaBoBy aprymeHTailito pilieHb
TaKOX ICTOTHO BIUIMBAE YU PO3KPUBAETHCS B3aEMO-
3B’S30K YXBaJCHOTO DIIIEHHS 13: a) MONepeaHIMH
piteHHsAMY; 0) pilleHHAMU €BpPONEHCHKOTO Cyay 3
TIpaB JIIOAWHY; B) PIlICHHSIMU €BPOINEHCHKOTO CYIy
CIIpaBeNTUBOCTI (Y KOHTEKCT] FapMOHI3allil 3aKOHO-
JIABCTBA 13 mpaBoM €Bporneiicbkoro Coro3y); T) pi-
IICHHSMH CYHIB 3arajbHOI IOPUCAMKIII (ITOCTaHO-
Bamu [Inenymy BepxoBroro Cymy Ta y3araibHEH-
HSIM CyZIOBOI MPAKTUKHU BHUIIMMH CIEiaTi30BaHUMHI
cynamu B YkpaiHi); ) pillleHHIMHU OpPTraHiB KOHCTH-
TYHIHHOT FOCTUIIIT 3apyOiKHUX KpaiH.

BaxuBy posb y NEriTUMHOCTI pillleHb KOHCTH-
TYHIHHUX CYIIB BiIrPalOTh JIOTIKO-JIHTBICTHYHI
eJIEMEHTH 1X BUKIQay. YpaxyBaHHS IIMX MOMCHTIB
Jla€ 3MOT'Y BUKJIACTH PILICHHS y NOCTYIHIiMIi#i ¢op-
Mi. 3 [i€0 METOXO KOHCTUTYLIHHI CY/IH, SIK IPABUIIO,
B32€EMOJIIIOTH 13 JIHIBICTHYHUMH HAyKOBO-IIOCIiI-
HUMH YCTaHOBaMH, SKi CHOPHUSIOTH BHUPOOJICHHIO
OINTUMAIBLHUX MiIXOMIB LIOL0 3a0e3IIeUeHHs BUKJIA-
Iy iXHIX pillleHb y JOCTYNHIIuU, OB 3po3yMi-
WA Ccroci0 aJis 3BMYAHHMX TPOMASH. 3a3BUYai
HaHONTUMAITLHIIIIOTO PE3YNIBTATy JOCATAI0Th, SKIIO
JIO TAKOi JISUTbHOCTI 3a/1y4aroTh (axiBIisd 3 OCBITOO
MpaBHUKA Ta JIIHTBiCTA.

BaxxnuBy posib y po3B’s3aHHI CIOpY Bifirpae
PE30IIOTHBHA YaCTHHA PINICHb OpPraHiB KOHCTHUTY-
ifiHO1 FOCTHIIII, SIKa 3a3BMYaii BUKJIAJa€ThCs Ha I10-
qarky. Lle mae 3Mory 30pi€HTYBaTH 3aiHTEPECOBAHY
0co0y i3 CYTHICTIO BHCHOBKIB, SKHX IIHIIOB CyA
P BUPILIEHHI cropiB mo cyTi. BogHouac npaso-
Buid ctuib KCY, K 1 KOHCTUTYIIHHHUX CY/IB MOCT-
pPansSHCBKHUX KpalH, TSXKI€ IO BUKIATY PE30JIOTHB-
HOI YaCTHHH pIIICHHsS HANPHUKIHI{, OCKUIBKH 32
TaKOI0 JIOTIKOIO BOHA MiICYMOBY€ Pe3y/IbTaTH apry-
MEHTAIl1 KOHCTUTYIIHHOTO CYIY.

Crenucika KOHCTUTYILIHHOI IOpUCTIPYACHIIi] IT0-
Jsra€ B TOMY, IO PE30JIOTUBHA YaCTHHA PIllICHHS
TICHO IOB’sI3aHa 13 MOTHUBYBaJIbHOIO, O€3 SKOi BOHO
HE MOXe OyTH MPUIATHUM 1 MOXKE BTPATUTU O3HAKHU
CBO€i HOPMATHBHOCTI (00OB’SI3KOBOCTI). AJKE Y
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MOTHBYBaJIbHI YaCTHHI MICTUTBCS JCTANbHUH BU-
KJIaJ IPaBOBOI apryMEeHTallii CyIy MO0 BUCHOBKIB,
HaBEJICHUX y PE3OIOTUBHIN YacThHI pimeHHs. s
JIOCSITHEHHSI JIOTTYHOTO 3B SI3Ky MK UMM YacTUHA-
MH CYIOBOTO DIIICHHS BEJIMKE 3HAYECHHS Ma€ BCe-
OiuHuMl aHaM3 MPUHAWMHI TaKUX €JIEMEHTIB: a) J10-
CJIIJKCHHS TIPABOBUX IMO3HUIIIHA YYaCHUKIB MPOIECY
CYIOYMHCTBa; 0) MOCIiIKEHHs MPABOBUX MO3HIIIN
eKCIIepTIB (amicus curiae); B) DOCIIHKCHHS [TUTAHb
npasa i ¢akTiB. BoHN MaloTh OyTH HaJEKHHUM YH-
HOM IIiJIIaHi aHAI30Bi y CYJJOBOMY pillIeHHi, 0CO-
ONMMBO MUTaHHSA NpaBa 1 PaKTUYHUX OOCTAaBHH.

B. Ocobrnusocmi npoyedypu yxeanenus piuten
KoHcmumyyitiHux cyoie. YxBajeHHsa pimeHs KCY
3MIACHIOETBCSA Y (hOpMi 3aKPHUTOT YaCTUHU TIJICHAP-
HOTO 3aCiJJaHHsl, SKE PO3IMOUYNHAETHCS Opasy Micis
3aKiHYCHHS BIAKPUTOI YaCTHHH IUICHAPHOTO 3aci-
naHust. Came Ha 3aKpHTIH YaCTHHI IUIEHAPHOTO 3a-
cimaHHsl POPMYETHCS K KOHIICIIIisI, TAK 1 OCTaTou-
Ha penakiis pimeHHs KCY, To0To BiH npuiiMae pi-
IIEHHSI KOJEKTUBHO. BomHouac y koxHil crpasi
NPU3HAYAETHCS CYIIs-IO0MOBIIaY, Ha SKOTO MOKIIa-
JIeHO 00OB’SI30K TOTYBaTH MaTepiald CIpaBH, 30-
KpeMa IMPOEKT CYIOBOTO PIilIeHHs. YYacTh 1HIIHX
CY[UTIB B ONPAIFOBAHHI MPOEKTY PillIeHHS OOTpyH-
TOBY€ETbCS NpUHIMIOM piBHOCTI cyaaiB KCY, xoua
BiH MOXXE OOMEXUTHCS HAITUCAHHAM OKPEMOI TyM-
KM, SIKIIO BiH HE 3TrOJeH i3 MPaBOBOIO apryMeHTa-
€0 Ta/9¥ PE30TFOTUBHOKO YaCTHHOO PillleHHS. STk
MIOKa3y€e eMIIipUYHUI JTOCBiJ, Taka TEXHiKa yXBa-
nenns pimenb KCY 06e3mocepeqHpo BIUIHBAE Ha
CTYIiHb HOTO OOTPYHTOBAHOCTI, &, OTXKE, 1 JICTITHM-
HOCTI. SIK TpaBUJIO, 11 KOJIEKTUBHI Je0aTH MiXK Cy/-
ISIMH TIPU3BOASATH O CKOPOYEHHS MOTHBYBaJIbHOI
YaCTUHU PIllIEHHS, BiJ] YOTO MOHIKYETHCS CTYIiHb
MPAaBOBOI apryMeHTallii BIacHe PE30JII0THBHOI Yac-
TUHH pillleHHS; paBoBi BUcHOBKU KCVY B oxpemux
BUIIaKaX CTAlOTh HEOUCBHIHHUMH, IO € Tpolite-
MO0 3 TIOTJISITY MPaBOBOT BU3HAYEHOCTI SIK KOMIIO-
HEHTa BEPXOBEHCTBa Ipasa. IIpoOieMHUM 3 TOUKH
30py KOHCTHTYLiHHOI JIETITUMHOCTI € MpOoLeaypu
MPUUAHATTS PIllICHh Ha TUICHAPHOMY 3acijaHHi. Bo-
HO Ma€ IPUHMAaTUCS y PEKUMI TAEMHOT Hapaiu Cy/-
JB, IS 90r0 HEOOXIAHO BHECTH BIAIMOBIIHI 3MIiHU
1o 3akony npo KCV.

Hatomicte 3apyOixuamii nocBin (HimeuunHa,
CnoBauunna, Yexisl) CBITYMTh, I1I0 OCHOBHE HaBaH-
TaXXCHHS Ha MIATOTOBKY MPOEKTY CYJOBOIO pillieH-
HS JISKUTh Ha CYIUIi-J0TIOBI1aueBi Ta HOTO CITy*k0i,
JI0 CKIIaAy $KOi BXOAATHb HAyKOBI KOHCYJBTAHTH.
[Ipu mpH3HAYEHHI CYI/i-IOTOBIIa4a BPaxOBYIOTh
AK MOTO CIelfianizaiito, Tak 1 H1oro HayKOBHX KOH-
CYNBTaHTIB. [Ipy MiAroTOBI MPOEKTY CYAOBOTO Pi-
IIICHHS HAYKOB1 KOHCYJIBTaHTH CKJIAJIAI0Th PO3JIOTHI
BHUCHOBOK IO CYTi CIIpaBH 3TiHO 3 MEPETIKOM Mpo-
ONEMHHX TMHTaHb, SKi BU3HAYA€ CYIIS-IOIOBIIaY.
OcTtaroyHe pileHHs U100 3aTBEPIKEHHS KOHIIETI-
i Ta 3MICTYy BHCHOBKY 3aJIUINAETHCS 33 CYJICIO-
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noroBigadeM. [10TiM MOJNIOKEHHS I[bOTO BHCHOBKY
MOKJIAIAl0ThCSl B OCHOBY CY/IOBOTO PillIeHHsI, BU3HA-
YEHHS 3MICTY SIKOTO OCTaTOYHO BCTAHOBIIOE CYIIs-
JonoBifgad. PimeHHs mpuitMaroTh OUISTXOM OIHTY-
BaHHS CynniB. SIKIIo okpemi Cymii He3riaHi i3 pi-
IICHHSM, BOHH BIPaBi OIMyOJIiKyBaTH CBOKO OKpEMY
IYMKY, sIKa MOXK€ BHpaXkKaTH: a) HE3rofy i3 pilleH-
HsIM, 0) TTOTO/DKCHHS 13 PIICHHSM, aJie MiCTUTH 3a-
YB2XCHHS IIIOJI0 HOro OOIpyHTYBaHHS y MOTHBY-
BaJIbHIM 4acTuHI, a00 B) JIMIIIE YACTKOBY 3rOmy i3
HOr0 3MICTOM 1 3amepedeHHs MmoJI0 1HIIOT HOTo Yac-
TUHH. Taka MeTomuKa He JUIE TapaHTye TPUHIUT
PIBHOMPABHOCTI CY/JIiB, a ¥ MJABHIIY€E CTYIiHb Jie-
TITUMHOCTI pillleHb KOHCTUTYLIHHUX cymiB. Tpeba
TaKOX 3ayBKUTH, 110 KOHCTUTYIIIHHI CYIH PO3IJIs-
JIAI0Th CIIPAaBH y CKJIAJI Maiart i Cya/li KOKHOT maja-
TH MOXYTh CTaBHTH IHUTAHHS IPO yXBaJCHHS pi-
LICHHS y CKJIAafl IUICHYMY, SKIIO MIX CYIASIMHU BHU-
HUKAIOTh ICTOTHI PO301KHOCTI IIOAO HOro 3MIiCTy
a00 po3mIAN cHpaBM Mae MPUHIUIOBE 3HAYCHHS.
Takuii CTHIb yXBaJeHH PillleHb BIUTUBA€E HA 3MICT
pIlIeHh KOHCTUTYIIIHHHUX CYIIB 3apyOi’KHUX KpaiH,
SIK1 9aCTO € BEJIMKUMHU 33 00cAraMu (HalpuKiIaz, pi-
menHs Konctutyniiinoro cymy Yecbkoi pecmyOimiku
1010 KOHCTHTYHIHHOCTI JIicaBOHCHKOTO JOTOBOPY
BHKJIaJIcHO Maibke Ha 48 cTopinkax, pimenas OKC
Himequnan mono 3aboporn KomyHicTH4HOI map-
Tii — O1IbII HiXk Ha 220 CTOpiHKAaxX TOLIO).

Hlomo vabpauus unHHOCTI pimreHHEs KCY € cy-
MEPEWINBUI MOMEHT, OCKIIBKH BOHO HAaOMpa€e YHH-
HOCTI 3 MOMEHTY HOro nmpuilHATTs, Xo4a o¢iriiiHo
MyOJIIKyEThCS HOTO TEKCT JIEIIO Mi3Hime. Y oMy
KOHTEKCTi 3aCIIyTOBY€ Ha yBary IMOpsA0K HaOpaHHS
YHUHHOCTI pitreHHs Koncruryniinoro cyay Yechkoi
pecuyOiniku. Tak, B odiniiiHoMy BumaHHi «30ipHIK
3aKOHIB» MyONIKY€ETbCS JIMIIE HOro pe30i0THBHA
YacTWHA ¥ Ti OCHOBHI IMOJIOXKEHHS MOTHBYBaJIbHOI
YaCTHHU, Ha SIKUX BOHO IPYHTY€EThCs. KoHCTUTYIIH-
HUH Cyll MOXKE TIPUHHATH PIlICHHS HE MyOTiKyBaTH
CBOE DILIICHHS, SIKINO BHU3HAHWI HUM HEKOHCTHUTY-
OifHUM TIpaBOBUH akT He Oylo OIyONiKOBaHO y
«30ipHHKY 3aK0HIB». OfHAK SKIIO PIlICHHS Ma€ 3a-
raimpHe 3Ha4eHHsI, To CyJ MOXKe BUPILIUTH PO HOTO
ONPUITIONHEHHS Y «30IpHUKY 3aKOHIB». PirreHHs
Cyny myOmikyoTbcs y HOBHOMY 00CSI31 Y IIOPiYHU-
Ky «30ipHHUK BUCHOBKIB 1 pinlieHb KOHCTHTYIIHHOTO
Cyay». 3a TaKUM IiIXOJOM € YiTKO 3pO3yMiJIUM IiJ-
xim KoncruryniriHoro cymy Yecbkoi pecryOiiku
MY BUPIIMICHHI KOHCTUTYIIHHOTO CHOPY, OCKUIBKH
cam Cyn 31 CBOro pilleHHS BHIUISE TMOJOXKEHHS
CBO€I KOHCTHTYIIHHOT FOPUCTIPYACHIT (BIacHe,
CBOIO IIPABOBY MO3HIIIIO).

I Bucnosku, abo Incmumyyionanvhi eapanmii

HezanedxcHocmi cyooie KCY y konmexcmi gepxogen-
cmea npasa. [IpUAHATTS pillleHb KOHCTUTY I HHUMH
CyllaMH € TIpoliecoM peadizarii QyHKIii mpaBocyn-
151, SIK€ BUKITIOYA€ BUMHEHHS OyAb-SKOTO BIUIMBY Ha
CYIUIiB, IO Tiepeadadae aeKBaTHI IHCTUTYIIOHAIb-
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Hi rapantii. Haromicte KoHcTuTymis Ykpainu 3a-
KJIaJa€ CBOEPIHI «IHCTUTYIIOHATIBHI MACTKW» TMiJT
HE3aJISKHICTh CY/IIiB.

[To-nepiie, KOHCTUTYLHIHHUI TPUITUC TIPO T€, 11O
cynmi KCY mMoxyTh OyTH 3BUTBHEHI 3 TIOCAIH 32 TIO-
PYIICHHS TIPUCSTH TUM OpPTaHOM, SKHH IX IpH3HA-
4uB (cTarTd 126). IIpu 1boMy HEMae YiTKUX 3aKOHO-
ABYHX TIPABWI, SKi O BH3HAYAIH MPOLEAYPY PO3-
CliyBaHHS OOCTaBUH TMOPYIICHHS  MPUCITU
cymmsavu KCVY. Ile Hagae MOXIMBOCTI BUYMHEHHS
tucky Ha cynaie KCY Ta mmpokuit mpoctip s
pO3Cyay LIMX OpraHiB, IO MOXXE BIUIMHYTH Ha pe-
3yJBTaTH TOJIOCYBAaHHS CY[MIB IiJ 9ac MPUHHATTSI
pimenHs. HaromicTh y OinbIIOCTI €BpomeichbKUX
KpaiH Cy[Jii OpraHiB KOHCTUTYIIHHOI FOPUCIUKIIIT
3BUIBHSAIOTHCS 3 MOCAIU Y Pa3i MOPYLIEHHS MPUCS-
', HEHAJIE;KHOI TIOBENIHKH TOIIO Ha ITiICTaBl came
HOr0 pillieHHs], SKE YXBAIIOETHCS 32 pe3ylbTaTaMu
po3ciigyBaHHs TUCLMIUIIHADHUM ceHaroM (maja-
TO0) cyay. Ha wac posciityBaHHS CymJisi BiICTOPO-
HIOETHCS BiJl 3/1MICHEHHS KOHCTUTYLIMHOTO CyJI0-
yyHCTBA. TaKy MOIENb BIJAMOBINAIBHOCTI KOHCTH-
TYUIHHMUX CY[JIB CIiJ 3allpoBaJuTH B YKpaiHi, 3a
SIKHM TIPAaBIJIO MYHKTIB 4 1 5 4acTHHU I’ATOi cTat-
Ti 126 Konctutymii YkpaiHu Mae 3aCTOCOBYBAaTHCS
(bopManbHO B CUITY KOHCTUTYIL1MHOT 3a00pOHU Oyib-
SIKOTO BIUTMBY Ha Cy/UIiB (YacTWHA Jpyra cCTarTi
126). 3a Takux mpaBUI KOHCTHTYLIHHOI BiAMOBi-
JATBHOCTI KOHCTHTYIIIHHUX CYIUIIB YAHHY MOJEIb
¢dopmyBanast KCY mae O6yTu 30epexeHO sSIK Taky,
10 HaWOIbIIe BiAMOBITa€ BUMOTaM KOHCTHTYIIIH-
HO JICTITUMHOCTI. AJDKE eMITIpUYHUN JOCBiX
(1993—-1995 Ta 2005-2006 poku) CBITYUTH, 1110 3a-
BXKIIU € 3arpo3a 00CTPYKIIii MpU3HAUEHHS CY/IJIiB YA
TNPUAHATTS HUMH TPUCSTH y MApIaMEHTI.

[To-npyre, B YkpaiHi HEOOXiTHO MOCHIINTH BU-
Moru a0 cygaiB KCY, ockigbku HEOCTaTHIMH € B
SKOCT1 KBaJi(hiKallitHMX BUMOTH IIOJO HASBHOCTI
BHIIOI FOPUINYHOI OCBITH 1 JECATHPIYHOTO CTAXY
poboTu 3a crieriansHicTio. KoHCTHTYWiNHI cyau B
CHIIY CBOTO KOHCTUTYIIITHOTO CTaTycCy Ta CyCHiJIbHO-
MOJIITHYHOTO 3HAUEHHS MaroTh OyTH MpeICTaBICHI
nepeBaxHo npodecopaMu mpasa i3 3HAYHUM aBTO-
PUTETOM B FOPUIWYHIN Ta akaJeMI4HIA CIIJIBHOTI.
Bonnouac MaroTh OyTH iHCTHUTYLIOHAJBHI TapaHTii
3abe3mnedeHHs npeactaBHuITBa y ckiani KCY cyn-
IliB, siKi 0Ope 00i3HaHI y ramysi MpoIecyaabHOTO
mpasa. J{oci Tak i HeMae BUMOT JI0 KaHJWJIATIB Ha
nocagy KOHCTUTYIIMHUX CYIiB UM 3aTajJbHUX CY/I-
B 1040 O€3M0raHHOi IMOBEMIHKHM, BHCOKHX MO-
PaJBHUX 1 JUTOBUX SKOCTEH, SIKi Ma€ BCTAHOBIIOBA-
TH 32 00’ €KTUBHHUMH METOAMKAMHU HE3aJeKHUHU op-
TaH CIIPHUSHHS CyNiBHUIITBY.

ITo-tpere, KCY mae 3abesmedyBaru JIETiTHM-
HICTh CBOiX pillleHb TaKUM YHHOM, 100 He Oyio
3BHHYBauCHb HOTO Y HQJAMIpHOMY CyTOBOMY aKTH-
Bi3Mi. 3TiIHO i3 KPUTEPiIAMH CaMOOOMEKEHHs
KOHCTHUTYIIHOTO Cyldy HaWKpalluM BapiaHTOM €
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3aCTOCYBaHHS KOH(OPMHOTO TIIyMadeHHS KOHCTHU-
TyIIii, 32 IKUM 32 HEOJIHO3HAYHOTO TIIyMaueHHS 3a-
KOHY cyZ Oepe 10 yBaru JHIIe BiAOBiAHE 10 KOH-
CTHUTYILI{ TTyMaueHHs 3aKOHY, a iHIIIi acIIeKTH Horo
TIIyMa4eHHs HE 3aCTOCOBYE 1 TAKUM YHHOM BiJKH-
Jae, GaKTUYHO BH3HAIOUM HEYMHHHUMH. Y TaKHH
crnoci6 cxiagHo Oyne 3BuHyBatutu KCY y miaMini
3aKOHOMABIIS, OCKUIBKH SK OpTaH CYIOBOi BIagu
BiH 3aCTOCOBYBaTHME 3aKOH BHHITKOBO B HOTO
KOHCTHTYI[IHHO-ITPABOBOMY PO3YMiHHI. 32 CBOEIO
npupoxpoio Taka fgismbHicTe KCY € He unM iHmuM,
SIK OJTHIE0 13 (hOPM KOHCTUTYIIHHOT MoepHi3allii.
B cuny res judicata pimens KCY BoHH HE MOXYTb
BHU3HABaTHCS 3acO00M 3[iHCHEHHS KOHCTUTYLIMH-
HO1 pedopMu, TOOTO TIeperisaay KOHCTUTYMIi. [H-
IIUMH CJIOBAMH, 3aCO0M KOHCTHTYLIHHOI IOpHC-
JUKIIT € HeHAJIeXKHUMHU 3aco0aMu peaisaiii ycra-
HOBUYOI BJIAJIU.

[To-uetBepTe, pu po3podIi 3akony npo KCY
OpaJu 10 yBaru HiMEIbKHIA JTOCBIJ TisSUTBHOCTI KOH-
CTUTYLiI1HOI IOCTHILIT, 32 SIKMM MUTaHHS NPOLETYPU

1. [Enexrponnuii pecypc]. — Pexxum noctymy : http://ccu.gov.ua/
uk/doccatalog/list?currDir=38610.

2. [EnextponHuii pecypc]. — Pexxum noctymy : http://ccu.gov.ua/
uk/doccatalog/list?currDir=14649.
M. Savchyn

PO3TIISY CIpaB PETYIIOIOThCS Y Horo PermamenTi.
Takuii miaxij 3a3HaB KPUTHKU, OCKUTBKU TOCSTAE
Ha 3acajJM KOHCTUTYIiIHOI JeritumaocTi KCVY. Ha-
TOMICTh aHaji3 TOJNOXeHb PersaMeHTy CBiIYUTh,
0 TPaBUIIa IPOIIEYPH PO3TIISAILY CIIPaB TAKOXK Ha-
JIe)KHUM YMHOM He BperyaboBaHo. [IpaBuia mporre-
Jlypu pO3MIllleHI Y HbOMY XaOTH4YHO, PermameHT
TaKOoX HE yCyBa€ JIAKyHH 3aKOHOJABUOTO PETYJIIO-
BaHHS MPOIEAYPHU OKPEMMX Kareropii crpap (Ha-
MIPHKIIA, 00 HaJJaHHS BUCHOBKIB CTOCOBHO BijI-
MOBIJTHOCTI KOHCTUTYILIMHOTO 3aKOHOINPOEKTY BU-
Moram crareit 157 1 158 Koncrutyuii Ykpainu,
IIO/I0 BIJMOBITHOCTI MPaBOBUX aKTiB BepxoBHOI
Pann APK Bumoram KoHcTuTy1iil i 3akoHIB YKpaiHu
tomo). EMmipuunnii 1ocBia cBimuuth, mo KCVY He
3IiICHIOE CHCTEMHOI pOoOOTH 10O SIKICHOI peBisii
MOJIOKEHb CBOTO PeraMeHTy, He KaKydHd BXKe MPO
THCTHTYIIOHAILHY HECTIPOMOXHICTh BepxoBHoi Pa-
1 YKpaiHU MPOTSATOM TPUBAJIOTO Yacy BHECTH CHC-
TeMHi 3MiHn 10 3akoHy npo KCVY Ha 3acanmax KoH-
CTUTYIIMHOT IETiITUMHOCTI.

3. [EnexrponHnuii pecypc]. — Pexxum nocrymny : http://ccu.gov.ua/
uk/doccatalog/list?currDir=122407.

[Enexrponnuii pecypc]. — Pexxum noctymy: http:/www.venice.
coe.int/docs/2008/CDL-JU(2008)031-e.pdf.

THE ADOPTION OF THE DECISION OF CONSTITUTIONAL COURTS IN LIGHT
OF DOCTRINES OF CONSTITUTIONAL LEGITIMACY AND RULE OF LAW

The constitutional legitimacy of the decisions of constitutional justice leads observance of the rule of law
in the course of their adoption. This problem is considered in the context of constitutional axiology, ontology
and praxeology, despite at the institutional guarantees of independence of constitutional courts.

Keywords: rule of law, constitutional legitimacy, decisions of constitutional courts, judicial indepen-

dence, legal style.
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KOHCTUTYLIMHA TPAAULIIA B YKPAIHI
TA NEPEXIA AO MOAEPHI3ALI
HALIOHAALHOI MPABOBOI CUCTEMMU

CaBunn Muxaiijio BacuiboBuy,
Kanouoam 1opuoudHux HayK, 00uenm

IIpoanaiizoBaHo 0co0IUBOCTI KOHCTUTYNiiiHOT Tpaauuii YKpaiHu Ta MepCneKTUB PO3BUTKY KOH-
CTHTYHIOHAMI3MY B KOHTEKCTi KOHTHHYITETY i IMCKOHTHHYITETY.

Knrwouogi cnosa: KOHCTUTYLilHA TpaauLisi, KOHTUHYITET, JMCKOHTHHYITeT, AeMOKpaTis, Ji0epa-

JIi3M, KOMYHITapu3M.

Beryn

B yMmoBax Kpu3W TONITHYHUX IHCTHUTYIIIH
Ta TIO0aNbHOI EKOHOMIYHOT KpPU3HM 3Ja€ThCH,
o TpaHcQopMaris KOHCTUTYIIIHHOI CHCTEMU B
VYkpaini HaOyBae aenaii OUIbII HEBUPA3HOTO Xa-
pakrepy. Kprza mMoiTHKO-TIpaBOBUX iHCTHUTYITIN
B YKpaiHi HacaMIiepes] OB’ s3aHa 3i 3HIKEHHIM
PIiBHS JIETITHMHOCTI BN Ta JOSUIBHOCTI Hace-
JICHHS JIO0 BJIaJH, 10 CIIPUYUHIOE 3TOPTAHHS 3BO-
POTHUX 3B’SI3KIB MK HACEJICHHSIM 1 BIaIHAMHU
IHCTHTYTaMH, a OTXKe, TOPYIIYE IIPaBa JFOIMHH.

SIKIIO pO3MISAIATH 10 MPoOIIeMY, TOETHY UM
CUCTEMHUI, CHHEPTeTUYHUI Ta IMBLTI3aIliHHUIA
Ti1X0/11, He0OX1THO TOBOPHUTH TIPO MEBHHUMA CTaH
KOHCTHUTYIIHOT Tpamuuii B YKpaiHi, ii TpaHc-
(hopmamii B yMOBax KapIWHAJIBHUX 3MiH €KOHO-
MIYHOTO MOPSAKY, TpaHcdopMmalii mpasa, mpo-
neciB miobamizamii Ta iHTerpamii Ha CBITOBOMY
piBHI. 32 TaKHX YMOB BapTO TaKOK TOBOPUTH TIPO
KOHTUHYITET 1 JMCKOHTHUHYITET, OCKUIbKA BOHH
BHPaXXaIOTh HACTYITHICTh KOHCTUTYIIIIHOTO J1ay,
B OCHOBI SIKOTO JIGKUTH TEBHA KOHCTHUTYIliHHA
TpaIMIIis.

TakuMm 4YMHOM, I JUJIEMa TOJATaE B TaKUX
MMUTAHHAX: SKi TPaBOBI TPaaWIlii MOKIAJACHO B

CTpaTeridHi npiopunteTn, Ne2(15), 2010 p.

87

OCHOBY YKpaiHCBKOTO KOHCTUTyLioHanmi3my? Um
1Ie pocCilicbka TPaJMIIisl TpaBa, 9M TO PaISHCHKA
«TIpaBOBa CHAIIINHAY», UM 1€ BIACHI 3100yTKH 1
Ha/I0aHHS, 0 1IeHTU(IKYIOTh YKpaiHy Ha pi3HO-
MaHITHIA KapTi CBITOBOTO KOHCTHTYIiOHATI3MY?
Jlarouu BiJIITOBIIb Ha HAX, MOJKHA BU3HAYUTH TTH-
TaHHS iHTerpamii YKpaiHu y CBITOBUIl MpaBOBUil
npocTip, 3a0e3nedeHHs MMpaB JIOJUHNA, HAPOJHO-
IO CyBEpeHiTeTy, 00CTOIOBaHHS IEPKaBOIO CBOET
He3aJIe)KHOCTI Ha CBITOBIi apeHi.

Koncruryuiiina Tpaauiis

Ta MoJlepHi3ania B YKpaiHi:

JUJIeMAa KOHTHHYITETY i IMCKOHTHHYITETY

TakuM dHHOM, iCHYy€e mpobiemMa TATIOCTI
KOHCTUTYLIHHOI Tpamuuii B Ykpaini. KoHctuTy-
it YKpaiHu BimoOpaxkae HaIiOHAJIBHI TPamuIIii,
ycBioMJIeHHS ()iI3WYHUX Ta FOPUIMYHUX OCi0,
oprasiB MmyOIiYHOT BIaaXd MO0 11 MpU3HAYCHHS
Ta PO y CyCHUILHOMY KHTTIi, 0 Oe3nocepen-
HBO BIUTUBA€ HA CTYIIIHb BTUICHHS KOHCTHUTYIIIN-
HUX MOJI0kEHb y )KUTTS. [Ipu bomy KoHcTuTyis
€ BUPOKCHHSIM CHCTEMH COIIaIbHUX I[IHHOCTEH,
II0J1I0 SIKMX CKJIaBCS CYCIUIBHUN KOHCEHCyC. Tomy
HACTYIHICTh Ta/ab0 PO3pHB KOHCTUTYIIIIHOT Tpa-



Haykosi cTaTTi

IOULIT CIiJ pO3MIAgaTH yepe3 NpU3My KOHTHUHYI-
teTy. [IoHATTS KOHTHHYiTETYy OlbIIe po3podiieHe
y MXKHapOTHOMY IIpaBi, OAHAK BOHO BXKUBA€ETHCS
IHTEHCUBHO 1 B KOHCTHTYIIiHHIH mokTpuHi [1].
3arajgom mpobnemMa KOHTHHYITETy IOB’s3aHa
3 Oe3MepEepBHICTIO MPAaBOBOI CHCTEMH, a 3BiJICH
i nepkaBHOCTi. 3okpema, Koncrutynis Yecwbkoi
pectyOImikn y mpeamOyiTi MOKITUKAEThCS Ha «I100-
pi Tpaauwii icropu4Hoi nep>kaBHOCTI 3emenb Ko-
POHHM YeChKOI Ta YEXOCIIOBALBKOI JIEPKABHOCTI»
SIK FOPUJIMYHY MiACTaBy i1 KOHTHHYITETY. Uechkuid
rxoHcTUTymioHAmiCT K. Kitima po3mismae koHCTH-
TYUIAHUIA KOHTHHYITET ¥ TPHOX aCIeKTax — Jep-
YKaBHOMY, TEpUTOpiaIbHOMY 1 TpaBoBOMY [2].

[Ipeam6Oyna Koncrurynii Ykpainu Takox BU-
3HAa€ KOHTUHYITET 1 BU3HAUa€e HOro sik «bararosi-
KOBY iCTOpil0 YKpaiHCBKOTO AEP>KaBOTBOPEHHS»,
gKke Oyllo BTUICHE B XHUTTSA LUIIXOM peaiizarii
VYKpaiHCBKMM HapoJOM IpaBa Ha CaMOBU3HAYEH-
Hi. Take BTUICHHS KOHTHHYiTeTy Oyno odopm-
neHe npuiHATTSIM 24 cepnast 1991 poky Bepxo-
BHOIO Pasioro AKTa mpoToJIOIeHHS He3aIeKHOCT1
VYkpainu, yxBaneHoro 1 rpyaHs TOro K PoOKy 3a
pe3ynbTaTaMu TojIOCYBaHHS Ha BCEYKPaiHCHKOMY
pedepeHIyMmi.

3rifiHo 13 3aKOHOM MPO MPABOHACTYITHULITBO No
1543-XI1I Bix 12 Bepecus 1991 poky Ykpaina BH-
3Hana cede MPaBOHACTYITHUKOM MpaB i 000B’3KiB
3a MibkHapogauMHu moroBopamu CPCP, o He cy-
nepeyars iHTepecam Konctutyuii Ykpainu ta iH-
Tepecam pecnyoriky. LM pecmy0iika Big3Hagaa
TADIICTh CBOET MDKHAPOAHOI MPaBOCyO’€KTHOCTI
sk aepxkau-3acHOBHUIII OOH. Y mpomy 3akoHi
TaKOXX BHM3HAYaJMCs MPaBOBi 3acaau IisUIBHOCTI
OprafiB IyONidHOi BIamyd IO TPHHHSITTS HOBOI
Konctutynii Ykpainu, mpaBoBoro crarycy nep-
YKaBHUX KOP/OHIB, BEPXOBEHCTBA MpaBa YKpaiHU
mono npaoBux akTiB CPCP ta 3akoHiB, npuiiHs-
X B YPCP nmo mporosomeHHs HE3aleKHOCTI
Ykpainu.

Posnan Pagsacekoro Coro3y, opopminennii bi-
JIOBE3bKUMH JOMOBIICHOCTSMH, aB 3MOTY OCTa-
TOYHO BUPIIIUTH MATAHHS HAOYTTS HE3aJICKHOC-
Ti COIO3HHMU peCITyOIliKaMy TIPAaBOBHM ILISTXOM.

Brnacue, mpuitaarts Koncrutynii 28 deps-
Hs1 1996 poky 3aBepmmio mporec opopMICHHS
JIep’KaBHOCTI B YKpaiHi BiMIOBIAHO MO cTarTi 4
3akony Ne 1543-XII BomHOUac 3 yciMa iHITUMH
arpubyTaMu KOHTHHYiTeTy. 30Kpema, 3TiHO 3
[epexinnumu nonoxkenHsmMu KoHctutynii Bu-
3HaYaIucs NpaBwia GyHKIIOHYBaHHS iHCTUTYTIB
BJIQJM Ha TIEPEXiTHWHA Tepion (Iep>kaBHUH KOH-
TUHYITET) 1 mepeabavyanucs TEPMiHH YEpPTOBHX
BHOOpIB 70 OpTaHiB MyOIiYHOI BIAAM, TOPAIOK
(hopMyBaHHS HOBOTO CKJIaly ypsay Ta AisUTbHOC-
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Ti MICHEBHUX JEpPKaBHUX aIMIiHICTpaIii micis
HabpanHa yuHHOCTI KoHcTHTYyIi€ro. BomHouac
OcHoBHHUH 3aKoH TependavaB MepeximTHuid nepi-
oIl 1 pepOopMyBaHHS IHCTUTYTIB FOCTHIII [3].

Konctutynieto Oyno 3akiageHo 3acaad Io-
JAibIIol MOAepHi3amii HaIllOHaTFHOI TMPaBOBOL
CUCTEMH, 1110 BUILIMBAE Hacammepen 3 ii Xapak-
TepucTUKU sIK OCHOBHOIO 3aKOHY CYCHIJIbCTBA i
JepxaBH (TIpaBOBU KOHTUHYITET, IPaBOHACTYII-
HicTh) [4].

KoHcTuTylist BU3HauMiIa, L0 CyBEPEHITET
YKpaiHd TOMHPIOETHCS Ha BCIO il TEpUTOPIIO,
sIKa y MeKax HasBHOTO KOPJIOHY € LILTICHOIO 1 He-
JOTOPKaHHOIO (TEPHUTOpiabHUN KOHTHHYITET).
Crartss 17 Kouctutynii 3aboponsie posranmry-
BaHHS IHO3EMHHX BIMCHKOBHX 0a3 Ha TepuUTOPil
VYkpainu [5]. 3rigHo 3 Bynamemrcbkum Memo-
paHIyMOM Tpo rapaHTii Oe3meku Bif S5 TpynmHA
1994 poky y 3B’A3Ky 3 NpHETHAHHAM YKpaiHH
10 JloroBopy mpo HEpO3MOBCIOIKEHHS SIEpHOT
30poi MiATBEpIKEHO TrapaHTii CyBepeHiTeTy i
TepuTopiasbHOi IMiCHOCTI YKpaiHW y BUMaJ-
Ky HOCSTaHHS Ha HUX 3 OOKy TpeTixX AepikaB, a
TaKOX MATBEPIKEHO 3000B’s13aHHsS Pociiichkoi
®eneparii, CioryueHnoro Kopomiscta ta CILIA
HE 3IICHIOBATH Takoro poxy Aiil [6]. BomHouac
monii m’ATuaeHHOI BiftHU Mix Pociero Ta [pys3i-
€10, OXOJIO/KEHHA BIIHOCHH MDK YKpaiHOIO Ta
Pociero, xpu3za edexruBHOCTI iHCTUTYHIH HATO,
MOB’si3aHa 3 TMPHUCYTHICTIO B AdraHicraHi, cBii-
4aTh PO HEOMHO3HAYHICTh MEXaHi3MiB TapaHTIid
Oesnexn YkpaiHu, nepeabaueHux bynamemT-
CbKUM MeMOpaHAyMoM [7].

KonTtunyiter Oyab-sikoi KpaiHH IPYHTYETbCA
Ha HaIiOHATBHIN KOHCTUTYIIWHIA TpamguIlii, ska
BH3HAYa€ yCTaJleHi oMM Ha IPUPOLY KOHCTH-
KOHCTHUTYLIHY KyJIbTypy Ta cBigomicTb. KoHTH-
HyITeT 9aCTKOBO MOSICHIOE CyTHICTh KOHCTHUTYIII K-
HUX TpaHc(OpMalliid, 30KpeMa JIOTiKy KOHCTUTY-
nifHIX pedopm 1 mpobiemy camoimeHTH KAl
Hauii Ha MpaBoBiii reorpadii cBiTy.

KoncturymiiiHy TpamuIlito CKIaJaroTh COIIi-
aJbHI IIHHOCTI, MO0 SIKUX Y CYCIIbCTBI CKIaBCs
KOHCEHCYC 1 IO/I0 SKUX €JIiTa CyCIILCTBA BIIPO-
Ba/KY€ TEBHI MONIITUYHI 3aX0/H, CIPSIMOBaHI Ha
3abe3mneueHHs ii 6e3nepepBHOCTI. BomHowac koH-
CTHUTYIIHA TpaauIlis YKpaiHu TiICHO MOB’si3aHa 3
Ipo0OIeMOI0 KOHTHHYITETY 1 JUCKOHTHHYITETY, Ha
SIKY BIUIMBA€ TPHUBAJIMKA CYCHUIBHUH TUCKYpC [8]
MK aBTOPUTAPU3MOM 1 IEMOKPATI€IO.

KoHTHHYITET y KOHCTHTYLIIHHOMY TIPaBi ITOB’ -
3aHUH 3 11eIMU O6e3NepepBHOCTI, KOMIIOHEHTaMHU
SKO1 € IPaBOHACTYIHICTh, HAPOAHUH CYBEpEHITET
i TepUTOpialibHA LUTICHICTh YKpaiHu. BiamosinHo
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JUCKOHTHHYITET € MOPYIIEHHAM TSIIOCTI TaKUX
€JIEMEHTIB KOHCTUTYLIIITHOTO YCTPOIO.

VY 1mpOoMy KOHTEKCTI KOHTHHYITET B YKpaiHi
HacaMIIepe.l OB’ I3aHul 3 00CTOIOBAHHAM IpaB
1 BONBHOCTEH, 3 IEMOKPATHYHUMH TPaIHULIiSIMH,
TPaAUIlisIMA HApOMONPABCTBA, iMEAMHU IOCTYILY
[0 CIpaBeIMBOTO 1 OE3CTOPOHHBOTO Cyny, Oa-
JIAHCOM MIX JIiOepari3MOM 1 KOMYHITapH3MOM.

O6cToroBaHHsT TpaB i CBOOOA y BIIACHOMY,
aBTEHTUYHOMY JIOCBIJli € SKiCHOIO PHCOI0 YKpa-
fHCBKOTrO KOHCTHTyLiOHami3My. Jlo npukmany,
JIOCBi 0OCTOIOBaHHS TpaB 1 cBOOOX y CKiIami
Peui [locnonuroi yu mix wac cipo6 GopmyBaH-
HSl BJIacHOI AeprkaBHOCTI y ¢opmi ['eTbMaHmIu-
HU (1648—1659) cBiguaTh PO 3rOpTaHHS TAKUX
MOXJIMBOCTEH y CcKiaai MoOCKOBIi, sika Ti3HiIIe
TparcopmyBanacs y Pocilickky immepito Ta
CPCP. Emnipuunmii nocBin pyHkmionyBanHs Po-
cificekoi imnepii Ta CPCP cBiguuTh mpo HacTo-
pOXKXEeHe CTaBJIEHHS BIIaau A0 i7ei mpas i cBoOOL,
JIOMIHYBaHHS 1/Iell marepHalizMy Ta KOMYHiTa-
pu3My, sIKi 32 YMOB BIACYTHOCTI TapaHTiil mpu-
BaTHUX, IHAWMBIAyaJdbHHX IPaB Ta IHTEPECIB, Y
YUCTOMY BHIVISAI HECYMICHI 3 KOHCTUTYLiHHHM
YCTPOEM.

JeMOKpaTn4Hi KOHCTUTYLIHHI Tpaauii B
YkpaiHi TICHO TTOB’sI3aHi 3 TapJIaMEHTCHKUM TIpa-
BOM Ta iJIe€l0 MpeACTaBHUITBA Hapoxay. Tpanuiii
[apJIAMEHTCHKOTO IpaBa Ta aJe€KBaTHOIO Ipen-
CTaBHULTBA HAPOLY 3aBXKIH CYMPOBOIKYBAIUCS
CYCIIUTBHUMH TUCKYCISIMH TOA0 3a0e3neueHHs
PIBHOCTI Hapomy 110 yd4acTi y 3AiMCHEHHi crpas
myOmigHOTO 3Ha4YeHHA. He3abe3neueHHs aiekBar-
HOTO HapOIHOTO MPEJCTAaBHUIITBA 3aBXKIU CTaBa-
JI0O YMHHUKOM IMiIPUBY JEMOKPATHYHUX TPaJu-
Iif, IO I[IJIKOM Bif0Opakae HUHILIHE BUOOpYE
3aKOHOJJAaBCTBO YKpaiHW, 1 9aCTO MAJIO HACIIIKOM
JIUCKOHTHHYITET ePKaBHOCTI.

CeprueBHHOIO KOHCTHTYLIHHOT Tpajwiii YKpa-
iHH € 3acaan 0OMEXEHOTO MpaBJIiHHS, 10 3yMOB-
JIIOOTH OpraHizaiiro myomiaaoi Biaau. Taki 3aca-
I THCTUTYLIHHO Oynu 3arpoBajykeHi y «/lakmax
i Koncmumyyisix 3axomie i eonvHocmell Biticoka
3anoposvkoeo» (Koncturynis [nnumna Opruika)
1710 poxy, siKi BIiepIe y CBITOBii HMpaKTHIll KOH-
CTHTYIIOHATI3MY 3aKpimwin (HaKTHYHO MEXaHi3M
MOJTUTY BIIAIM, OOMEKHBIITN MOXKIIUBOCTI JUISI CBa-
BIIBHOTO MPABITiHHA TeThbMaHa SIK IJ1aBU JEPKaBH.

MicrieBe caMOBpSIyBaHHS Ta rapanTii 6e3mo-
CepenHbOl yUacTi rpoMasIH Y BUPIIICHHI TUTaHb
MyOJIYHOTO 3HAYCHHS € HAPDKHUM YHHHUKOM
YKpaiHChKOi KOHCTUTYMiWHOI Tpaawmii. OmHi-
€10 3 MPUYMH HEBAA4l Cy4acHOi KOHCTUTYLIHHOL
MOJIETIi € BIACYTHICTh JTi€BUX TapaHTIH camMomoc-
TaTHOCTI MICIIEBOTO CaMOBpSIyBaHHS B YKpaiHi.
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3a yMOB BIZICyTHOCTI TakuX rapaTiil Ta BifAmo-
BiJTHOI KYJIbTYpH 3[IHCHEHHS CaMOBPSTHHX IPAB
rpoMajaMi € HEKOHCTPYKTHBHUMH JIYMKH IIPO
3alpoBa/DKeHHS (heIepalbHOTO YCTPOIO, HACHTII-
KOM 4OT'0 CTaHe JOMiHyBaHHs OFOpOKparii Ha piB-
Hi TIPOMIXKHUX 1 pEeTiOHAILHUX BIIACTEH, IO Mae
MaJIO CIUIBHOTO 3 1IeIMU HapOIOIPABCTRA.

Ines moctymHOTO 1 CHIPaBEIITMBOTO TTPABOCY/-
Il 3aBKIM Majla BaYKIMBE CYCITIIbHE 3HAUYCHHS
B VYkpaiHi. HaBiTb 3a BimCyTHOCTI OQiIliHHOTO
cxBaneHHs y Pocilicbkiil iMmepii ykpaiHCbKUMH
CylaMH 3aCTOCOBYBAJIHCA K YHHHE TpaBo [lpa-
64, 3a AKUMU CYOUMbCS MALOPOCIUCHKULL HAPOO,
SKi MICTHJIM IOPHIUYHI TapaHTii mpaB i cBoOOM
moavHy. Leit npaBoBH JOKYMEHT per se MOKHa
BBKATH CBOEPIIHUM YKPAlHCHKUM BapiaHTOM
Habeas corpus act, ockibku MICTUB TOAiIOHI
JI0 aHIIIHCHKOTO 3pa3Ka TapaHTii OCHOBOIIONOX-
HUX cBoOOxa. Takok IiHHUM 11 YKpaiHu € Jio-
cBix cynoBoi pedopmu 1861 poky B Pocificekiit
iMIIepii Ha TPOTHBAry BUKOPUCTAHHS IpaBa sK
IHCTPYMEHTY TOJITHKH y PaAsHCHKIM MpaKTHIl
MPaBIiHHS.

VY cdepi 3axucTy mpas i CBOOO]I JIFOIUHU 3aB-
KM TOYUTHCS JUCKYCiS MK iHAHMBITyai3sMoM
Ta KoMyHiTapu3MoM [9]. OgHak BUAAETHCS, IO
TTOETHAHHS 116 IHIUBiAyaapHUX cBoOOm (J1ibe-
paJti3aM) 1 MOMYJSPHICTH i€l NepKaBHOI OMIKH
(marepHajiaM), KOJEKTHBHUX IIpaB (KOMYHi-
Tapu3M) IOB’s3aHE 13 3alPOBAKCHHSAM 3aca]l
cyOCHIIIapHOCTI, IO CTUMYJITIOE 0COOUCTY BiAIO-
BIJAJIBHICTD TA 1HINIATUBHICTD JIIOAUHH, B3a€MO-
IO Ta CHIBIPAITI0O M PI3HUMH CITUTBHOTaAMH,
3poCTaHHs JOBIpH YCEpeIWHi CYCIIbCTBAa Ta
MOCUJICHHS POJIi IHCTHTYTIB TPOMAaITHCHEKOTO
CYCIIUILCTBA.

B ocHOBI MozepHi3allii Jiexkarh YABICHHS PO
rapaHTii TiHOCTI JIFOJAHMHY, 110 BKJIOYAE MEPCOo-
HaJbHY BIATOBIAANBHICTh Ta eeKTHBHUI Tpa-
BOBHI1 3aXHCT TpaB 1 CBOOOJ, JI0 SIKOTO CIIiJl ChO-
TOIHI BKJIIOYATH TAKOXK 1 COIIAJBLHUI 3aXHCT Ha
aZipecHiil OCHOBI. 3a TaKUX YMOB IpaBa JIIOIUHI
CIJT pO3yMIiTH K CyO’€KTHBHI IIpaBa, SKi BHpa-
JKAIOTh MPaBO BUMOTH 33aXHCTY, 10 BUCYBA€ETHCS
1o neprkasu. Ls ines Bu3HaeThes crarrero 3 Kon-
cTuTyuii YKpaiHu, 3a KOO JiepKaBa Hece MeB-
Hi 000B’sI3KM TIepen 0co0010, KOTpa BU3HAETHCS
HAWBUILOO MIHHICTIO Y CYCHIIBCTBI.

Bu3Ha4yeHHS JIIOACHKHUX TPAB K MOXJIUBOCTI
0co0M BUMaratu Bij Jep)kaBu 3a0e3rnedeHHs il
3axXHMCTy 3yMOBIIIOE COLliayIbHUI BUMIp mpaBa. Lle
Jla€ 3MOTYy 4epe3 MPHUHIHUI CyOCHAiapHOCTI To-
eqHaty imei mibepamizMy Ta KOMyHITapu3Mmy. 3a
TaKUX YMOB IPOMaISTHCBKI i TIOTITHYHI IpaBa Ha-
OyBalOTh XapaKTEPUCTUKN HETATUBHUX, OCKUIbKU
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JUTS X 3MIHCHEHHS He ITOTPiOHO IMEBHUX aKTHBHIX
Iiif JepkaBy, HABMAKHU — 111 IIpaBa MepenoavaroTh
YTPUMaHHS JICP>KaBH BiJl BTPYYaHHsS y MPUBATHY
ABTOHOMIIO. Y CBOIO Uepry, ColialbHi, EKOHOMiY-
Hi, KyJBTYpHi, KOJIEKTUBHI ITpaBa € MO3UTHBHIMH,
OCKIJIBKH X peami3allis MoB’s3aHa 3 BUKOHAHHIM
MTO3UTHBHUX 000B’SI3KiB JEPKAaBH — X KOHKPETHU-
3ailii Ha piBHI MOTOYHOTO 3aKOHOJIABCTBA Ta 3J1iH-
CHEHHSI YPSIOM TONITUKH aJpecHOl cOolianbHOT
JIOTIOMOTH.

3a0es3neueHHs] JIOACHKUX TpaB CKIAJAr0Th
HaIiiHl TMiABaJIMHM JEriTUMHOCTI Biiagu. Biaga
€ JICTITHMHOIO 32 YMOB BHKOHaHHsI CBO€T TOJIOB-
HOoi (hyHKmii — 3a0e3neueHHs Oe3neKu iHIUBIA
Ta CTIHKOTO PO3BHUTKY CyCHinbcTBa. Takox ciif
CTaBUTH TMUTAHHS OO0 BUPOOJICHHS KYJIBTYPH
JIOSUTBHOCTI /10 BNAJH SIK y JIiGepanbHiil Tpagumii
npaBa [10], Tak i B KOMYHITapHi#, sKa Ma€ Ts-
DJTiCTh, 70 MIPUKIIAAY, B icIaMChKil Tpaauii mpa-
Ba (KopaH Cypa 8:46) [1 1], 3Bakaroum Ha TpHBa-
T TOCBiJ BIICYTHOCTI BJIACHOT zxepn(aBHocn B
VYkpaini. lle € nmpumyctumMum 3a OHI€T YMOBH —
0€3yMOBHOT ITOBAry JIepKaBH JO TiAHOCTI IHUBI-
Jla 1 HeTIPUITYCTUMOCTI MIOCHJIaHHS Ha i1CHYBaHHS
MEBHUX TMEPEUIKO M0N0 peaiizalii OCHOBHHX
mpaB i cBOOOJ iHAMBINA K HA BUIIPABIAHHS I10-
JITUKU 3BYKEHHS Ta MOPYLIEHHS iX CyTHICHOTO
3MICTY V IisSTIBHOCTI OpPTaHiB BIAAHM Ta MOCAI0-
BUX 0Ci0.

TpuBasa BiICYTHICTh BIIacHOi JEp>KaBHOCTI
B VYKpaiHi mopomkye mpoOiemMu 3abe3neueHHs
corimapHocTi y cycminbeTBi. CyOCTaHTHBHO CO-
JIApHICTh MOXKHA PO3MISAATH SIK IMOTYXKHICTD
VYKpaiHu y pi3HOMaHITHOCTI CBOIX pETioHIB, IO
3aKiiafia€ BEIMKUN TMOTEHI[ial y CTaHOBIICHHI
CHUIBHOTH, IOAONAaHHI iHEpIii PO3BUTKY CyCIIiJIb-
HO-TIOJMITHYHKUX iHCTUTYTIB. [lporemypHo codi-
JApHICTH TICHO TOB’s3aHa 13 3acajjaMH TOJIEPaHT-
HOCTI Yy CYCIIiJIbCTBi, HEOOXiTHOIO YMOBOIO SKOI
€ 3abe3neueHHs OajaHcy iHTepeciB yKpalHCHhKOT
Hamii Ta HamiOHAJIBLHUX MEHIIHMH, IX BIJIBHOIO
PO3BHTKY Ha 3acafaXx BUIBHOTO AEMOKpPaTUYHOTO
Janory Ta TONIYKY KOHCEHCYCY y 3MiCTi COIli-
AJIbHUX I[IHHOCTEH.

I"apanToBaHiCTh MpaBa iHAWBIA HA JOCTYI 0
CIPaBETUBOTO 1 6€3CTOPOHHBOTO Cy/y OB’ sI3aHa
3 peaNbHUM BBEICHHSIM 1HCTUTYTY MUPOBHX CY/I-
IiB, MOJKJIMBOCTI PO3MIISIAY OKPEMHX KpUMiHalb-
HUX COpaB (10 TpUKIaTy, NMpU 3BUHYBadeHHI
0coOM 3a BOMBCTBO TOIIO) CYIOM HPUCSKHHUX,
TTOCHJICHHSI HE3aJIS)KHOCTI CYIUTIB Ta iX JTUCITUTLITI-
HapHOI BiAMOBianbHOCTI. BaxiuBuMm € Takox
T IBUIIEHHS POJIi aIMiHICTPATHBHOI FOPUCIUKITIT
Ta BBEACHHS 1HCTUTYTYy KOHCTHUTYUIHHOI CKapru
K Oe3mocepenaroro 3acoly 3axucty Koncth-
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TymiitaHEM CyaoM TOpYIIEHHX KOHCTHTYIIHHHIX
MpaB OpraHaMu MmyOIid4HOT BIaIH.

3a0es3rneueHHs] peajbHOTO TPEICTABHUIITBA
HapoIy € BAaXJIMBOIO IEPEAyMOBOIO MOOYIOBH
JOBIPYMX BiTHOCHMH MK HApOIOM i IMyOIidHOIO
BJaJ010. 3a Cy4acHHX YMOB HOro MO)KHa 3a0e3Iie-
YUTH y TTapJIaMEHTI 3a IOTIOMOTOFO ITPOTIOPIIIHHOT
BUOOPUOi CHCTEMH 3 BIIKPUTUMH PETiOHATEHUMHU
cnrickamu abo popMyBaHHS apIaMeHTy YaCTKO-
BO 3a LI€I0 BUOOPYOI0 CHCTEMOIO Ta MaXKOpUTap-
HOIO CHCTeMOI0. Bubopu 110 MictieBuX pa Kparie
3[IIACHIOBATH 32 Ma)KOPUTAPHOK BUOOPYOIO CHUC-
TEMOI0, a BUOOPH TOJIIB MICT — y JIBa TypH TOJI0-
CyBaHHS.

®dopMyBaHHS BOJII HAPOAY HA 3acajgax TpaH-
CHAapEeHTHOCTI Ta BUIBHOTO IEMOKPATHYHOTO JTUC-
KypCy CTBOPIOE TEPEAyMOBH sl 3IiIACHEHHS
MIOJIITHYHOL JTiISUTBHOCTI Y MpaBoBUX pamkax. Lle
O3HauaTUMe, IO MPOLEC NPUHHATTS BIaJHUX Pi-
[IeHb NIePEMIIAETHCS Y TIPABOBY IUIOIIKUHY Ta Mi-
HiMi3y€e BIUIMB MOJITUYHOI KOH IOHKTYpH, 1HIIH-
MU CJIOBaMU Iopuan3aiii nomrtuku. DopmyBaHHS
1 BUpaXXEHHS MOJITUYHOI BOJI HApOAY Iepen-
Oauae ny6nque 34CTEPEIKCHHS [IOJIITUKIB IIIOIO
HasBHOCTI KOHQIIIKTY 1HTepecua Ta ny6n1qH01
CITy>KOH, 10 MOXKE€ MaTé MiIcCIle 3 MHUHYJIO ITif-
MIPUEMHHUIBKOIO TisUTBHICTIO 0COOH, TPU3HAYEHOT
Ha yOidHy Ciy>k0y 9u oOpaHoi 0 MmapiraMeH-
Ty [12]. Taki monoxeHHs HEOOXiTHO 3aKPIMUTH
i B Koncturymii Ykpainm, 1mo craHe OCHOBOIO
UL pO3MEXXyBaHHsS Oi3Hecy 1 BpsmyBaHHS Ta
CIpUATHME (bopMyBaHH}o HAI[IOHABHOT eIiTH
Ta KyIbTypH BiJIIIOBi1aTIEHOTO MapIaMEHTCHKOIO
MpaBIiHHA. 32 TAKUX YMOB MapiIaMeHT Mae€ Bifi-
rpaBaTH OCHOBHY pOJb y 3AiHCHEHHI KOHTPOIIO
HaJT YPSIIIOM.

CyyacHi mapJaMeHTH BUKOHYIOTH POJIb IOJIi-
TUYHOTO (popyMy Harii, o mepeadadae moCcuIeH-
Hs1 pOJIi MapJIaMEHTCHKUX KOMITETIB Y 3aKOHOTBO-
PEHHI, a TaKOX IMOCHJICHHS HOro KOHTPOJILHHX
(¢yHKOiA. 3a TakMX yMOB 3pOCTa€ pOIb Map-
JIAMEHTCHKOI OMO3MIlI, OCKUIBLKK 1i HISNIBHICTE
CIpsIMOBaHa Ha 3/IHCHEHHS KOHTPOJIbHUX (PyHK-
Lilf Ta MPONMOHYBaHHS ANbTEPHATHBHUX MUIAXIB
BUPIMIEHHS CYCHUIBHUX MPoOiaeM. 30KpeMa, IpH
BHPIIICHHI TIUTAaHb 10O JCIErYBaHHS YaCTHHU
CYBEpPEHHHUX IMOBHOBaXXCHb JIEPKABH CyIpaHalli-
OHANBHUM IHCTUTYTaM KJIIOYOBY pOJIb MOBWHEH
BUKOHYBATH caMe IaplIlaMeHT SK TpeACTaBHUIIb-
KUM opraH Biaiu.

CyyacHa eroxa nependadae TpaHchopmarito
MPUPOIH MyONiYHOT Bia . Y COLialbHUX IMarTep-
Hax [13] myOivHa B1aga € mporeIypor0 Y3romKeH-
HSI BIaJHUX PIillIeHb 32 IOTIOMOTO0 BEPTUKAIbHHX 1
TOPH3OHTATFHHX IIUISIXIB 3 BAKOPUCTAHHIM MEpexKi
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think tanks. MoneIs porieaypHOT IUTFOPaTiCTHYHOT
JIeMOKparii mependadyac MOXIUBICTD PEAbHOTO
BIUIMBY 3 OOKy EKCIICpPTHOTO, HAyKOBOTO CITIBTO-
BapHUCTBA Ha MPOIEC MPUNAHATTS BIaJJHUX PIIIICHb,
SIKHH TIepe1oauaB O SIK OTIepalliiiHi, TaK i iX crpare-
TiuHi HacHiaKy. BiqmoBiqHo Nomin Biaau y cydac-
HUX YMOBax HaOyBae au¢y3HuX Gopm, BOTHOUAC I1e
HE 03Hayae, JI0 NPHUKIaY, MOKIIHMBICTb 31IHCHEHHS
BHKOHABUOI BIAJIM TapaJIeNIbHO YPSZIOM 1 TIIABOIO
JICP’KaBH, OCKUILKU Taka MOJCTb € JAUCQHYHKIIIO-
HaJIBHOIO Ta KoHuikTHOIO. CydJacHa Mofenb Je-
rituMariii Bmagy mependavac HasBHICTh TEBHHX
KOHCEHCYCHHX IHCTPYMEHTIB IPHUUHSATTS YIIPaBJIiH-
CHKHX PIllIeHb Ha 3acajiaX B3a€EMHUX KOMIIPOMICIB,
BIZIKPUTOTO IMYOIIYHOTO TUCKYPCY MO0 IpodiiemM
CYCIILTLHOTO 3Ha4eHHs. BiiacHe Takoro ysBISEThCS
MOJIEITb TTOAILTY BIAM MO TOPH3OHTAI.

[ly6miyae ynpaBimiHHSA MO BEPTHKAIN MOCTY-
MOBO 1HCTUTYIIIOHATI3YETbCS dYepe3 MPUHIIHII
cyocumiapaocti. Cdepa KOMIETEHIII TOBHHHA
BU3HAYATHCS MACIITa0OM 3aBIaHb, HASBHUMH pe-
cypcaMu OopraHiB ImyOIigHOI BIIAIH BiIIOBITHOTO
piBHsL. [Ipr boMy 3aiiiCHEHHS TOBHOBa)KEHD Ma€
OyTH MaKCHMaJbHO HAOJIKEHUM /10 Hapoxy. Lle
nependadae po3MHUPEHHs MpaB MICLEBOrO camo-
BpsyBaHHs, OHAK B YKPAiHCBKUX peaisx BOHO
BUMarae KOMyHajli3alii — yKpYIHEHHS! TepuTopi-
ANBHUX TPOMAJI, IO JACTh 3MOTY CKOHIICHTPYBAaTH
iX (iHaHCOBI Ta MaTepianbHi peCypcH 3 METOIO BU-
PpITIIeHHS MyOIiYHUX CIPaB MIiCIIEBOTO 3HAUCHHS.

Takuit mporec nonArae y po3mUpeHHi IpoLe-
IIyp IeMOoKparii yaacri (participatory democracy),
30KpeMa rpoMaJiCbKUX CIIyXaHb, TPOMaJICHKHX iHi-
1iaTUB, BUPOOJICHHS CAMOBPSITHOT KYIBTYPH TSI
XOM y4acTi TPOMaJIA Y KYJIBTYPHO-MHUCTEIBKHX,
MPOCBITHUIIBKKX, CIIOPTUBHUX 3axojiax, B oOa-
TOPOJIKEHHI TEPUTOPIii, 00’ €THAHHS 3yCUIIb TPO-
Magy 110710 3a0e3IeUYeHHs T00po0yTy TpOMaIH.
dopMyBaHHS CaMOBPSIHOT KyJIBTypH BILTUBAE Ha
JUHAMIKY JEeMOKpPaTUYHOTO MPOIEeCy B MacIITa-
0ax KpaiHH, OCKUIBKH caMe Ha I[bOMY PiBHI ¢op-
MYIOThCSI OCHOBHI HaBMYKH IIOJI0 IOIIYKY KOH-
CEHCYCY MiJl 4Yac MPUHHATTS BIIaJHUX PillICHb.

Y neMOKpaTHYHOMY CYCHUIBCTBI 3pOCTae
PO MONMITHYHUX MAapPTIiH, SKi CHPUAIOTH HopMy-
BaHHIO 1 BHPAXCHHIO TMOJITHYHOI BOJi HApOY.
Came camoBpsijiHa KyJbTypa IIO3BOJSE MOOYIY-
BaTH MOJITHYHI MapTii 3a MEBHUMHU IHTEpecami,
SKi penpe3eHTYBau O NPUXWIGHUKIB ITEBHOL
izeosiorii Ta MOJITMYHOI mporpamu k. 3ais
TaKoi METH TapTisl MOBUHHA MaTH JIETallbHI JKe-
pena dinaHcyBaHHS, 100 MOMEPESTUTH BUITAIKA
ix (imaHcyBaHHS 3-32 KOPHOHY YH 3aJICKHOCTI
BiJl By3bKOro kona OizHecoBux kin [14]. Ilporo
BHMarae KOMIUIeKC pedopm, sSKi TakoK MOXKYTh
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TIOJIATATH Y BBEJACHHI BHYTPINTHHOIIAPTIHHOTO
apOiTpaxKy IJIs BUPILICHHS CYNepedOK BCepPEIHHI
TapTii, 0OMeXEeHHS MapTiIHHOTO BOXIU3MY, TIOCH-
JICHHS FOPHIMYHOI BiANOBiAadbHOCTI mapTiid. He
BHKJTFOUEHO, TII0 10 Fopucaukinii KoHcTutyiitHo-
ro Cyny HEOOXi/IHO BiJJHECTH BUPIILICHHS TTUTaH-
HS IIO/I0 KOHCTHTYIIHOCTI AisUTBHOCTI IMapTiit Ta
MOXITBOTO iX PO3IMYCKY.

®dopMyBaHHS pPEATLHOTO HAPOJHOTO TIpe-
CTaBHHIITBA TICHO MOB’S3aHE i3 CTaHOBJICHHIM
MapJIaMEHTCHKOTO TIpaBa Ta MPaKTHUKH KOHBEHIIIH-
HUX yrof. 30KpemMa, KOHBEHLIHHI yToIH € BayKJIu-
BOIO IHCTUTYIIIIHOIO TapaHTi€ero mpu (popmyBaHHI
MapJIaMeHTCHhKOI OUTBIIOCTI, y4acTi mapiaaMeHTy
y ¢opMyBaHHI Ta 3aTBEpIKEHHI MPOTPaMH JisUTb-
HocTi ypsiny [15]. [IpakTika KOHBEHIIHHUX YToJ
[TOBMHHA MAaTH SIK OIEepaliiiHi, TaK i cTpareriui
uiti. HeoOXiqHOI YMOBOKO JIETITHMHOCTI TaKHX
YTOA € BIIKPUTHI XapakTep CyCIUIbHOI JUCKYCil
Ta (opMyBaHHs 3a ii MiJACyMKaMH MOPAAKY JCH-
HOTO JiSJIBHOCTI Ypsiy, KW TaKUM YUHOM OyB
Ou 3B’sI3aHUM Ta MiA3BITHUI MMapIaMeHTY.

CamonocTaTHicTh MyOMiyHOI BIaAM B yMO-
Bax mioOaii3arlii Ta MOCWICHHS iHTErpamiiHuX
MpoLIeciB 3yMOBJICHI HAPOIHHM CYBEPEHITETOM
Ta TOTYrow zaepkaBd. Hapomuuii cyBepeHiTeT
nojisirae 'y 3a0e3nedeHHi JeMOKPaTHYHOCTI MPo-
LeLypH JeJeTyBaHHS AEP’KaBOI0 CBOIX OKPEMHUX
CYBEpEHHUX ITOBHOBaXXEHb CyNpaHal[iOHATEHUM
opraHaMm 4gepe3 0OMEXEHICTh pecypciB JepiKaBH
Yy MacIiTad 3aBlaHb (3aXUCT €KOJIOTii, 60poThOa
13 3JIOYMHAMU TIPOTH JIIOACTBA i MUPY). Moryt-
HICTb JIepKaBU 3yMOBJICHA SIKICHUM CTaHOM ap-
Mii, €pEKTUBHICTIO MISTLHOCTI CHETICITYKO 010
3a0e3meyeHHs HalloHaJbHOI Oe3leku, 3abese-
YeHHAM €KOHOMIYHO{ CAaMOIOCTATHOCTI Ta KOHKY-
PEHTOCIIPOMOXHOCTI KpaiHu. ToMy Ha KOHCTHU-
TYyHiHHOMY piBHI MOXXHa CTaBUTH MUTAHHA PO
JeTani3alilo MOJI0KEHb 100 MPAaBOBOTO 3aXHUC-
Ty KOHCTUTYIIi1, TISIIBHOCTI CIIELCITYK0, 0co0Iu-
BOCTEH 3IIMCHEHHS BOEHHOIO 1 HAI3BUYAHOIO
CTaHy 3Ba)Xal04M Ha Te, [0 TaKa IHCTUTyali3amis
TICHO TOB’s13aHa i3 CyTHICHUM 3MiCTOM ITpaB JTtO-
JIMHU W OCHOBOIIOJIOKHUX CBOOO]I.

BucHoBku

KoHcTutytiitHa Tpaauilis TiCHO TMOB’si3aHa 3
OCHOBHHMH IIPaBaMH 1 CBOOOTaMU JTFOMUHU Yepe3
3B’SI3aHICTh JEP’KaBU MPABOM, 3a SKOTO MPIOPH-
TETOM BIIQJHUX PIlICHb € MpaBoBa Oe3meKa 1Hau-
BiJa, BU3HAUCHICTh HOTO MPABOBOTO IOJIOKCHHS,
CTaOUIBHICTh 1 BU3HAYEHICTh 3aKOHOMABCTBA, 3a-
0OpOHA CBaBUTLHOTO HOTO 3aCTOCYBaHHS.

KoHCTUTYLIMHY TpaAuLilo CTAHOBISATH COL-
aJbHI MIHHOCTI, MOAO SKUX Y CYCIUTBLCTBI CKIIAB-
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Csl KOHCEHCYC 1 MIOI0 SKMX eJiTa CyCHiIbCTBa
BIIPOBAKY€E TEBHI TOJITHYHI 3aXOIH, CIIPSIMO-
BaHI Ha 3a0e3neycHHs ii Oe3nepepBHOCTI. KoH-
CTUTYIIIHA TpamuIlisl YKpaiHH Mae IepexiTHuit
XapakTep, O3HaKaMH SIKOTO €:

* IOEAHAHHS JTibepai3My Ta KOMYHITapH3My
y cdepi mpas JIHOAUHY;

* IEMOKpATH3allid TOJITUYHOI CHUCTEMH CyC-
OUIBCTBA 13 CHA0KUMM IHCTHTYTaMH TI'pOMajsiH-
CBKOTO CYCITIJIbCTBA, 0 PO3BUBAETHCS,

* CIIOCTEPITaeThCs TMOETHAHHS ABTOPUTAPHOI
Tpanumii mopsax i3 (GopMyBaHHSIM JEMOKpaTHY-
HUX 3acaj JisUTbHOCTI OpraHiB IyOIivHOI BIIaIH;

* BUHUKHEHHSI HOBUX KOHCTHUTYII{HUX 1HCTH-
TYTIB, Cepe AKUX CIiJI BUAUTUTH 3pOCTaHHS POl
NapJIaMEeHTY Ta BUHHKHEHHS KOHCTHTYLIIHHOT f0C-
THUIi1; KOHCTUTYIIiI{HA FOCTHIIISI IIOCTYOBO 3a0€e3-
MeYy€ 3aXUCT KOHCTUTYIIIHOCTI Bi MOMITUIHUX
I opraHiB myOmivHOI B1au;

* TIepexiTHNI CTaH IOPUIMIHOI HAyKU Bijl FOpH-
JUTYHOTO TIO3UTHBI3MY, 3aCHOBAHOTO HA MAapKCHCT-
CBHKO-JICHIHCBKIN 17€0IIorii, 10 IUTIopatisMy OpH-
JUYHHX KT, OKpeMi CIIpOOH BiATBOPESHHS TPaIUIIii
ABTOHOMIi YHIBEPCUTETIB.

Tomy mpoBeneHHs] KOHCTUTYLIHHOT peopMu
Ma€ CeHC JIMIIEe 32 YMOBU PO3IIMPEHHS rapaH-
Tiii OCHOBHHX TIpaB i cBOOO JIfonuHU. Bapiantn
npuiHATTS HOBOI KoHCTHTYWIT B pamkax mpo-
neaypu, BusHadeHoi posainom XIII OcHoBHOTO
3aKoHy, YU IPUHAHATTS CHEI1abHOTO 3aKOHY MPO
Koncturytiiny Acambiero mepembadae HasB-
HICTh 3acaJi KOHCOIIiJJOBAHOT IEMOKpATIi, mpoI1iec
(dopmyBaHHS SKUX B YKpaiHi e nepebyBae y 3a-
POZIKOBOMY CTaHi.

SIk11o mpoMopeTioBaTyH BapiaHTH MPOBEICHHS
KOHCTUTYLIHHOI pedopMH, TO MOXHA MPOCIHif-
KyBaTu Taki TeHneHIii. BapiaHT 31 cTBOpeHHIM
Koncrurymiitnoi AcamOiiei moB’s3aHuil i3 BHe-
cenusM 3MiH 10 KoHctuTymii Ykpainu 3a sxop-
CTKOIO TIPOIIEAYPOIO, IO Tepeadadae CXBaJCHHS
TaKOTO 3aKOHY JIBOMa TPETUHAMU TOJOCIB HapOI-
HUX JeMyTaTiB KOHCTUTYIIHHOTO CKIIaay Iapia-
MEHTY 3 OCTATOYHUM CXBAJICHHSM Ha BCEyKpaiH-
CBKOMY pedepeHIyMi.

3a mpyrum BapianToM BepxoBna Paga crtBo-
ptoe KoHCTHTYIIHY KOMICit0, fKa (OPMYIIOE
CTHCIy, IOCTYNHY JUIS PO3YMIiHHS HaceJeHHS,

Cnucoxk BUKOPHCTAHUX JizKepe

KOHIICTII[IF0 KOHCTHTYLiHOT peopmu. BupoOie-
Ha KOHIICTIIiSI KOHCTHUTYIIHHOI pedopMu Moria
OM BHHOCHUTHCS Ha BCEHapOAHE 0OrOBOpEHHS, 3a
pesyasTataMu Kol KoHCTHTYIiHA KOoMicis ompa-
ioBasia O MPOEKT 3aKOHY PO BHECEHHS 3MiH 10
Koncturymii/pesisii Koncturyrii 3 HacTymHUM
CXBQJICHHAM KOHCTUTYLIHHOTO 3aKOHOIPOEKTY
BIJIMTOBIHO IO MPOIEIYpH, ITependadeHol po3mi-
som XIII OcHoBHOTO 3aKOHY.

Tperiii BapiaHT 3ma€eThCsA OUTBIT TparMaTud-
HHM, OCKIJIbKH BiH mepeadayae miIaHoOMipHE TIpH-
WHATTS 3aKOHIB, SKi TaK 1 HE IPUHHATI HA CHOTOI-
Hi 332 MPSAMHUM NPUNKCOM YWMHHOI KoHCTHUTYII.
Taxe ymockonaneHnHs unHHOi KoHcTHTYIIi MOX-
JUBE y CTOPOHY PO3LIMPEHHS IMPaB MICIIEBOTO
CaMOBPSITyBaHHS, MMOCWJICHHS POJII TOJITHIHUX
napTiil, ONTUMI3aIii CUCTEMH TOALTY BIIAIH LIS~
XOM BBEJICHHS €JICMCHTIB BiAMOBITAIHHOTO Tap-
JIAMEHTCHKOTO TIPABNIHHS, BBEICHHS iHCTHUTYTY
KOHCTHUTYIIHHOT ckapru. Ipu 11poMy BaKIHMBHM
YHHHUKOM € pedopma BHOOpUOTO Ta pedepeH -
HOT'O 3aKOHO/IaBCTBA.

UYerBepTuii BapiaHT nependadae MOXKIHUBICTb
3BEpHEHHSI YIMOBHOBa)KEHOTO cy0’ekTa 1m0 KoH-
crurymiiitHoro Cyny VYkpaiHH MIOHO TepeBipKH
KOHCTUTYIIMHOCTI 3akoHy Ne 2222-1V, sgxum
Oymo BHeceHO 3MiHM 10 KoHcTHTymii 8 rpymHs
2004 poky, 10 HE BUKJIIOYA€E BIpOTiAHOCTI Ha-
crymHoi peBizii Koncrutymii. BomgHodac 3akon
Ne 2222-1V choromHi € HEBil’€MHOIO YaCTHHOIO
Koucturymii Ykpaiau i ToMy BUHHKA€E TUIeMa: 3a
SKUM KpUTEpiEM OLIHIOBATH KOHCTUTYLIHHICTDH
4yUHHOTO OCHOBHOTO 3aKOHY?

ToMy CbOTOIHI € Ba)XIMBHM HEYXHIbHE HO-
nepxaHHs 9MHHOT KOHCTHTYIT BciMa ¢y’ ekTaMu
KOHCTUTYIIHUX MpaBoOBigHOCHH. HacamkiHelpb
KOHCTUTYIIS OyImb-skoi KpaiHu € BimoOpaskeH-
HSIM BigNoBigHOI KOHCTUTYLiMHOI Tpaguuii. [1o-
PYIICHHS TaKHX 3acaJi PU3BOAUTH JIO PO3PHBY
MK HOMIHaJIbHOIO KOHCTUTYLI€IO Ta (pakTHYHUM
CTaHOM TPaBOBiAHOCHH. TOMI KOHCTUTYIIIS JIAIITE
MIEPETBOPIOEThCA HA BUAMMUN (hacaj HOMIHAIb-
HOTO KOHCTUTYIIOHAJI3MY, 3a JIAIITYHKAMH SIKOTO
CIIOCTEPIraeThCss MAacoBa MPAKTUKA TMOPYIICHHS
KOHCTUTYIIMHNX TPUNHCIB, 3JIOBKUBAHHSA BIla-
JIOY0, TIPAKTHKA iITHOPYBaHHS Ta TIOPYIICHHS MPaB
JIFOZIMHU 1 OCHOBOIIOJIOXKHUX CBOOO/I.

1. Tepmin «KOHTHHYITET» TPAKTY€ETHCS Y TPETHOMY TOMIi IOPUAMYHOI SHLIMKJIONEil K CHaJKOEMHICTh Y IpaBi,
MPaBOHACTYITHUIITBO AEPXKAaBHU y MKHAPOIHOMY TIpaBi, OB’ A3aHE 13 COLIAIBLHOIO PEBOJIIOLI€I0, BAHUKHEHHSM HOBOT
JIepKaBH Ta, SIK MPABUJIO, apiiaMeHTChKoi npouenypu. Jus.: FOpuanyna ennukiionenis. B 6 1./ Peaxon.: FO. C. lem-
Hry4eHko (rojosa peakoin.) Ta iH. — K.: Vkp. ennuki., 2001. — C. 318.
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KoHTHHYiTET y MIKHapOIHOMY MpaBi BIacHE PO3YyMIIOTH SIK MPABOHACTYIHHITBO JIepPKaBU-MPOAOBKYBada, 3a
SKUM BOHA BH3HA€ ceOe MOB’I3aHOI0 MDKHAPOAHMMHE 3000B’I3aHHAMU IHIIOI IepKaBU, HACTYITHUKOM SIKOi BOHA BH-
crymae. PaHinre y KOHCTUTYHIHHOMY TIpaBi i KOHTHHYITETOM MaJld Ha yBa3i IPaBHJIO MapIaMEeHTCHKOI IPOLETypH,
3a SIKOI0 HE YXBQJICHHUH NPOTAIOM 4eproBoi cecii 3aKOHOMPOEKT MPOJOBKYBaJIM PO3IIANATH Ha HACTYIHIN cecii Ha
BIIMOBITHIH cTazii 3aKOHOJABYOTO IIPOLECY, HE IEPEPUBAIOYH HOTO PO3TILA.

2. Klima, K. Constitutional Law of the Czech Republic. — Plzen: Ales Cenek, 2008. — P. 125-129.

3. Koncmumyyis BU3HaUMIa I’ ATWIITHIN TepMiH Ui pedOpMyBaHHS CyNOBOI CUCTEMH, IOPSAAKY apeliTy, TpU-
MaHHS IiJI BapTOIO 1 3aTPUMaHHS 0Ci0, MiZ03PIOBAHUX Y BUMHEHHI 3JI0YHMHY, & TAKOXK MOPSIOK MPOBECHHS OISy Ta
o0mIyKy >xuTIa abo iHIIOro BOJIOAIHHA 0cO0H, AJIs YO0 Ha TOH 4Yac OyJio JOCTaTHhO CaHKIiT TPOKYpOpa, 10 HEe BiAIo-
BiZaJIO TapaHTIisAM Ta MKHAPOIHUM 3000B’sI3aHHAM YKpaiHH, sKi BUILTHBAIU 3 KOHBEHIIT Mpo 3aXUCT NpaB JIIOIMHA
1 OCHOBOIIONOXHUX cBOOON. KoHCTHTYLIA Takoxk 3axiiaja IPaBUIO IIOAO CKACYBaHHS 1HCTUTYTY MPOKYPOPCHKOIO
HaDJISTy Ta OCYJOBOTO CIIZICTBA «JIO BBEACHHS B JIIF0 3aKOHIB, II[0 PETYIIOIOTH MISUTBHICTS JepKaBHUX OPTaHiB OO
KOHTPOJIIO 32 JIOJICP)KaHHIM 3aKOHIB, Ta 10 C(OPMYBaHHS CHCTEMH JIOCYIOBOTO CIIIZICTBA 1 BBEJCHHS B JIif0 3aKOHIB,
110 PEry/I00Th ii (PyHKIIOHYBaHHS.

4. [lepexioni nonoxenns KoHcTurtyii mependavaroTh, M0 3aKOHU Ta 1HII HOPMATHBHI aKTH, IPUIHATI 10 HAOYTTS
HEI YMHHOCTI, € YUHHUMH y YacTHHI, IO He cynepeunTs ii. L{e Hakmagano o60B 30K Ha mapyiaMeHT 3a0e3MeunuTH
CHCTeMaTUYHE MPUBENICHHS IIOTOYHOTO 3aKOHOJABCTBa BiAMoBiqHO 10 KoncTuTymii Ykpainu. Pa3om 3 TUM y3romkeHHs
MOTOYHOTO 3aKOHOJABCTBA 3 KOHCTUTYLI THUMH MOJIOKEHHSIMH € TPUBAIUM IPOLIECOM, KU TAKOX, SIK MOTIM 1 ITOKa3a-
JIa IPaKTHKa, 3aJIEKUTH BiJl 0COOIMBOCTEH MOJIITHYHOTO Iporecy. L{e 3yMoBmIIo Te, o Ha MOMEHT IPHITHATTS 3MiH 10
Koncruryuii 8 rpyans 2004 poky Tak i He Oyii0 NPUIAHATO OIM3BKO COpPOKA 3aKOHIB, sKi 6e3nocepe/:(m,0 nependaveHi
Koncruryi€ro, He roBOpsM BKe PO MPHBEIEHHS NOTOYHOIO 3aKOHOJABCTBA Y BIOBIAHICTD 3 il MONOKEHHAMH.
Takum 4MHOM, Y BUIIAJKY CYNEPEedHOCTI MiXk IONOKCHHIMA KOHCTHTYLIT Ta IIOTOYHOIO 3aKOHOJABCTBA MA€ 3aCTOCO-
ByBaTHCSA KOHCTI/ITyI_II}I, OCKIJIbKHY i1 HOPMHU MalOTh NPSIMY Ail0 Y HAIllOHAJbHIH MIPaBOBii cHCTEMI.

5. V Ilepexionux nonoxenusax Koncrutyuii nependadaeTbesi, 0 BUKOPHCTAHHS iCHYIOUUX BiHCBKOBUX 0a3 Ha
TepuTopii YKpaiHu Ui THMYACOBOTO MepeOyBaHHs 1HO3EMHHX BIHCHKOBUX (DOpPMYBaHb MOXKJIMBE HA YMOBaX OpPEHIH
Ha OCHOBI MIXKHapOJHOIO JI0roBopy, patudikoBanoro Bepxosnoro Panoro.

6. [Enexmponnuii pecypc]. — Pexxum noctymy : http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=998 158

7. IIpo ye TakoX 3a3HAYAIOTh BITUM3HAHI ekcrepTH y cdepi HauioHanbHOi Oesmeku B. Banpax, B. T'opOymi,
O. JlutBunerko / B. Banpax, B. TopOynin. KonkBictagop y maHuumpi 3ammi3uim / JI3epkano Tmxas. — 2009, 12 — 18 Be-
pecus [Enextponnuii pecypce]. — Pexxum goctyny : http://www.dt.ua/1000/1550/67168/; TopOynin, B. Benukwuii cycin
BusHauuBcd. 1llo Ykpaini poburu gani? / B. TopOynix, O. JIutBunenko // Izepkaino tixHa. — 2009, 19 — 25 BepecHs
Enexrponnnii pecype. — [Pexum goctyny]: http://www.dt.ua/1000/1600/67194/

8. Maemubca Ha yBa3i He JIMIIE JUCKYCis 11€0JIOrYHOTO YU JOKTPUHAIBHOTO XapaKTepy, a TAaKoXkK MEeBHA MOCTiI0B-
HICTB [iif, CIpsIMOBaHa Ha BIIPOBAPKSHHSI TAKUX 1716l B )KUTTS, BAKOPUCTOBYIOUH iX SIK TIEBHUI IHCTPYMEHT Y TOJIITHY-
HOMY TNPOLEC, FopUcHpyneHIii Tomo. JJuB. npo npupoay JUCKypCy y MOJITUKO-TIPAaBOBUX Tpoliecax: JJembsHkos B .3.
IomutHdaecknii UCKypC Kak MpeaMeT MoHToornaeckoil gpumonorun // Tlommtuaeckas Hayka. [lomuruaecknii muc-
kypc: Uctopust u coBpemennsie uccienoBanus. — 2002, — Ne 3. — C. 32-43.

9. Cnoboosniok, JI. Po3ymMiHHS aBTOHOMIT Ta CIUTBHOTH: JIiOepaiti3M Ta KoMyHiTapu3m [EnekrponHuii pecypc]. —
Pexxum moctymy : http://www.anthropos.org.ua/dspace/handle/123456789/219; KpacHoromnosa, 0. [lunema mibeparis-
My Ta KoMyHiTapu3My [Enexrponnuii pecypc]. — Pexxum noctymy : http://www.viche.info/journal/814/

10. Tax, oputancekuid koHcTHTYHioHANMicT T. P. C. AnyaH BH3HA€ OCHOBOIO JIETITUMHOCTI BJIagy BU3HAHHS 3
00Ky iHIMBIJIa ICHYFOYOTO MOPSAKY peucii Ha OCHOBI NMEBHUX MOPAJIbHHUX IMIIEPATHBIB MPO HajexkHe. JIuB.: AlnaH
T. P. C. Koncrutyuiiina crpaseanusicts. JliGepanbna Teopis BepxoBeHcTsa npasa. — K. : Bunasuuunit nim «Kueso-
MorunsHebka akaaemis»y, 2008, posmin 1.

11. ¥V Cypi 8:46 3asnaueno taxe: «llinkopsiitecs Amaxy i Moro MTOCJIAaHHUKY Y HACTaHOBaX PO J03BOJICHE 1 3a-
OOpOHeHe, He BCTYIAWTe y CyIepeukH 1 Hey3romKeHOCTI Mixk coboto. Ile nuime Brpara cuid i MpUYMHA CIA0OKOCTI Ta
HeBnau! My>XHbO MEPEHOCITh TATOTH CYTHYOK. BoicTuHY, Ailax Jomnomarae TepIuISYuM, CTOITh Ha X CTOpOHI 1 Ha-
TOpoXKy€e JOOPOIO HATOPOAOIO».

12. Taxi ONOXKEHHSI MICTATBCS Y OLIBIIOCTI KOHCTUTYIIN KpaiH €Bponu. Amke GopmymoBanus y Konctutyuit
VYkpainu (crarts 78) mono 3a00poHH 3aliMaTUCs MiANPUEMHHUIBKOIO JiSUIBHICTIO HAPOJHHUM JENyTaTaM € HEeBU3Ha-
YEeHOIO, 1[0 He MEepelIKo/pKae iM BIUIMBATH Ha MPUHWHATTS BIAJHUX PillleHb, OB’ S3aHUX 3 HAaIaHHSIM MEBHUX IIpe-
(epeHLiil y ramy3sx eKOHOMIKH, OKPEMHUM cy0’€KTaM IiIPHEMHUIBKOT iSUIBHOCTI, B SKUX BOHU MOXKYTh BOJOIITH
KOPIIOPaTHBHUMY TIPABAMH.

13. 32i0H0 3 TOCTMOAEPHUM MiJXOMOM MATTEPHH BIUIMBAIOTh HA MPOLEC MPUHHATTS BIAJHUX PillleHb, IO MPH-
WMaroTbCsl Ha OCHOBI TOPH3OHTAIBHHUX 1 BEPTUKAIBHUX CYCHUIBHUX 3B’S3KiB. 3 METOIO 3a0e3NeueHHs JeMOKpaTHy-
HOTO NPOLECY NPUAHSATTS PillieHb, SIKi Maiu O JETriTUMHUA XapaKkTep, HeOOX1AHO HOro MPOBOAMTH BIAKPUTO i IIIACHO.
Cuin sayBaxuTH, 10 B YKpaiHi 3riIHO 3 JOCIIKEHHAMH MKHapoaHUX opranisaniil Freedom House, Transparency
International oaHe 3 HafOUIBLI AMHAMIYHUX TPOMASHCHKUX CYCHUIBCTB, BiJ SKOIO CTYIIHb PO3BHUTKY IOJNITHYHOI
CHCTEMH CYCHIJIbCTBA 3HAYHO Bi/ICTAE.

14. Mooicna 3BepHYTH yBary Ha aHaJliTH4HE JOCIIJKEHHS rapaHTiil 3a0e3MeueHHs] IPO30pUX MEXaHi3MiB (iHaHCY-
BaHHS MOJITHYHHX MAPTiii Ta 00OMexeHHs Kopymiiil: KoHierniis 3MiH 10 3aK0HiB YKpaiHH 100 MiABUILICHHS TPO30pOCTi
(iHaHCYBaHHA NOMITUYHUX HapTii Ta BUOOpUMX KammaHiil B Ykpaini / Haconuc ITapaament. —2009. — Ne 2. — C. 4-22.

15. Jlus.: Marshall G. Constitutional Conventions. The Rules and Forms of Political Accountability. — Oxford:
Claredon Press, 1984; Jlaticu, A. B. OcHOBBI rocynapcTBeHHAro npaea AHIIiH. BBelneHne B M3y4eHUE aHIIIUICKON

koHcTuTynuu / of. pex. I1. I. Bunorpanosa. U3nanue Bropoe. — M., 1907.
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BHeCeHHN 3MiH A0 KOHCTUTyuii Ykpainu. MpaBa N0ANHN m

[TpaBa jrogvHmM y CBITIIL
KOHCTUTYLIHOI pedpopmu

Y cTarTi pO3KPMBAETLCA NPUPOAA NPAB JIOANHW Y CMIBBIOHOLWEHHI MPUHLMNY DIBHO-
cTi, cB060OAM, NOBarv A0 NOACHKOI MAHOCTI, HA OCHOBI YOr0 GOPMYMIOETLCS HIM3Ka
NPONO3ULII WOAO BHECEHHA 3MiH A0 KOHCTUTYLI YkpaiHu. DOpMyMoeTLCA Iopuamy-
HWIA CKNad HeratMBHX i MO3UTUBHMX 0O0B'A3KIB AepXaBw v Uil cepi y CBiTNi npu-
HUMMNY NPOMOPLINHOCTI.

KnioyoBi cnosa: rigHIiCTb NIOANHY, Aepxasa, npasa MioAnHX, MPONOPLIMHICTb, piB-

Mmuxaiizo CaBumu

HicTb, cBOOOAA

B ctatbe packpbiBaeTcs npupoaa
npae 4yenoBeka B COOTHOLLEHUM C
MPUHLNNOM pPaBEHCTBa, CBOOObI,
yBaXeHUsi 4eJI0BE4YEeCKOro
[OCTOMHCTBA, HA OCHOBE 4ero
dopmynmnpyeTcs psg npensioxe-
HUN O BHECEHUN N3MEHEHN B
KoHCTUTYUMIO YKpauHsbl.
dopmynmpyeTcs lopuanyHeckmii
COCTaB HeraTuBHbIX U NO3UTUB-
HbIX 00513aHHOCTE rocyaapcTea
B 3TOWN chepe yepes NpuHUMN
NPOMNOpPLUMOHANEHOCTH.
KnioueBble cnoea: rocynapcTteo,
[OCTOMHCTBO YenoBeka, npasa
yenioBeka, NPonopLMOHaNbHOCTb,

The article reveals the nature
of human rights in relation to
the principle of equality, free-
dom, respect for human dig-
nity, based on which formulat-
ed a number of proposals for
amendments to the
Constitution of Ukraine. Legal
structure of negative and pos-
itive obligations of the state in
this area in the light of the
principle of proportionality is
formulated.

Key words: equality, freedom,
human dignity, human rights,
proportionality, the state

paBeHcTBO, cBOOOAA

Beryn. I1pasa irogyHM 10BOSTI MpoOieMaTHYHO BU3HaveHi y cTpykTypi KorcTuTyiil Ykpainm, ockins-
KV BOHM € AVMBHMUM TiOpuiom j1ibepasbHOI Ta collialicTMYHOI KOHIIeMNil Irpas yognHan. Le 3axianae BHY-
TPIlIHI KOHQIIIKT y ceMaHTMKY KOHCTUTYLITIHOTO TeKCTYy, MiZprBalouM 3acagy VIOTO LiJTiCHOTO TiIyMa-
ueHHs. Ha Buxomii My oTpuMyeMo O10KyBaHHS e(PeKTMBHOCTI IIpsMO] il KOHCTUTYIIIHMX ITPUIINCIB, 110
migpusae apTopuTter KoHcTuTytii Ykpaiam. I[TpoGrema 1mos’si3aHa TaKoX i3 AMCKyci€lo CTOCOBHO yHiBep-
CaJIbHOTO XapaKTepy IpaB JIIOAMHN YN IX BIJHOCHUM XapaKTepoM Y 3aJIeXHOCTI Bill CTPYKTypu CyCHiJIb-
cTBa (KyJIBTYpHMUI peiraTuBisM). Hacripasni nutaHHS moBoJli cKIanHe, afpKe, Ha IIEPIINI IOIJIAN, HaBiTh
denepabHNII anleJISALIVIHNY CYA, 7-y OKPYTY TpakTyBas IMTaHHs hate speech y crpasi Collin v. Smith
(19788)" wepes mpm3sMy KyIbTYPHOTO PeNIITHUBI3MY, IIOCMIIAIOUCh Ha CTPYKTYPY CYCIiTBCTBa, ajle o0rpyH-
TOBYIOUN ifJef0 3aXMCTy CBOOOIM BUpakeHHsI IIOIJIsA/iB, BiH CTOITh Ha YHiBepCaJlicTChKMX mo3uiiisx [1].

Mu y Hamin cratTi: posmisiHeMo (1) ocHOBHI minmxoay, mo cxiamics, y po3yMiHHI IIpas jronuHu; (2)
PO3IJIIHEMO JIIO[ICHKY TiIHICTh y CTPYKTYpi MpaB JIIOAMHY, a TAaKOX SKMM YMHOM 1I CTPYKTypa (3) Bu3-
HadaeTbest crarrero 3 Koncrurymii Ykpaian. [lami Hamm Oyme po3kpuTo (4) MOHSATTS CYTHOCTI 3MicTy
OCHOBOIIOJIOXKHOTO TIpaBa y CIiBBimHOIIeHH] i3 (5) IPMHIIMIIOM IPOIOPIITHOCTI 5K JIETiTMMHOI OCHOBU
BTpy4aHHS Iy0OJiYHOI BJTagu y cdepy MpMBaTHOI aBTOHOMII, 3 MeTOIO (6) 3'ACyBaHHS y CBIT/Ii JOKTPWHMI
TOPM30HTAJIBHOTO epeKTy KOHCTUTYIIil piBHOrO MacIITaly BIUIMBY KOHCTUTYLIVHNX [IIHHOCTe i MpUHIIN-
miB Ha Iy Os1iuHe i TpUBaTHe ITpaBo, IO Ma€ 3HAYeHHS /I BU3HaUeHHs 00CATy 3axXVCTy KOHCTUTYIIIHIIX

! AMepmKaHCbKa cricTeMa CBOOOIM BUpakeHHS ITOIISIIB IIOJISTaE Y IlepeBaXkKaHHi HaflaHHS 111 3aXVCTY, OCKLIbKY CBO-
Goa sIK Taka He HifyIarac oOMeXXeHHIO, OCKIJIbKM CKilajiae pyHAAMEHT IeMOKpaTudHoro nopsaaky. Y crpasi Collin
v. Smith (7th Circuit 1978) Anemnsivaui cyq, CHIA 7 okpyTy faB TaKy XapakTepucTuky hate speech y cerci Iepmioi
nonpasky 1o Koncruryniil CIIA, sxa BcTaHOBIIIOE rapaHTii cBOOOAM BUpaKeHH:], Ta 0OCTaBMH 3asB i MpoBeneHHs
MacoBmx 3axofis Harionan-comniamicTcpkoro mapTieto AMepukn y micreuky Ckoki, mrraT Imtisovic, cipsiMoBaHMX Ha

VIIK 341:342.4(477) CABUYMH Muxamio BacuisoBuy,
IOKTOP IOPUAVYHMX HayK, HOLEHT, ANPEKTOP HayKOBO-IOCIIHOIO iHCTUTYTY
MIOPiBHSUIFHOTO Iy OJIiYHOr o IIpaBa Ta MiXXHApOIHOTO IIpaBa Y>KIOpoACEKOro

© M. CaBuuH, 2015 HalliOHaJIbHOTO YHiBepCUTETY.
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E Cneusunyck 2015 MixHapoaHe npaBo i KOHCTUTYUis YKpaiHu.

npas. IIpenmeroM posrisamy craTTi Takox craHe (7) CTPYKTypa IIpaB JTIIOAVHU depes3 IpU3My HOAiITy
BJIa/Iy, 30KpeMa, PoJli Cy[JJOBOr0 KOHCTUTYILIIVIHOTO KOHTPOJIIO, KPUTEPiiB iHTeHCMBHOCTI 3aKOHOIaBY0r0
peryroBaHHS Ta 30a/laHCOBaHOI PeTyJIATOPHOI Ta COIiaTbHOI TTOTTUKM YPS/y.

1. IToHATTS IpaB JIIOOMHU Y CydacHiV JOKTPUHI: OCHOBHI IIigxomm

1.1. OBrpyHTyBaHH IIpaB JIIOAMHN Y MIPaBoBint Tpanwuilil. ITpasa moayHM 0OrpyHTOBYIOTECS y IIpa-
BOBIVT IOKTPMHI Yepe3 MOPaTbHIIT acTIeKT, TOJIOBHVM KPUTepieM SIKOTO BUCTYTIAlOTh OOTPYHTYBaHHS iHAM-
BifyasibHOI cBoboay. HacTyrmHuM migxomoM € mpolieypHIUIL aclleKT, B OCHOBY SIKOTO IIOKJIalleHO rapaH-
Tii piBHOTO AOCTYIy 7O MaTepialbHMX i TyXOBHUX Orar, AKi 3a0e3MmeuyroThcs IOPUANIHNM 3aXVCTOM.
TpeTiM mimxomoM € CyTHICHWI IiAXiA, OCKUIBKM HPUMWPIOE CyIlepewINBi acleKTV MOPaJIbHOIO Ta IIpo-
ey pHOTO ITiZIXOMiB i pO3KpMBae MMpaBa JIIOAVHN B KOHTEKCTi JIIOJICHKOT TiTHOCTI.

1.2. Ipaba aoduru ma inoubioyassua c6oboda. MopasibHe OOIpyHTYBaHHS IIpaB JIFOAVMHMY, SIK IIPABUIIO,
3IiVICHIOETBCS Yepe3 IXHE BU3HaUeHHH 4K IIeBHOI Mipu cBobomy. MopasibHe oOIpyHTYBaHHS IIpaB JIIOAM-
HM OB A3Y€ThCA i3 piBHMM MacIITaOoOM BpaxyBaHHSI iHTepeciB ycix y KOHTEKCTi TOro, sIK IpaBa KOpecro-
HIyI0TbCA i3 000B s13kamm [2, c. 64]. Tak camo 3 Toukm 3acay crpasemnBocTi [Ixon Pomns dopmyitoe cBoe
I1Ba 3HAMEHWUTI IPVHLINIIN cBOOOIM 5K (a) MacIITab piBHMX MOXJIMBOCTel i (0) GaraHCyBaHHS TaKMX MOX-
JIMBOCTEN y CyCHiJIbCTBI .

i) c60600a sk 30amuicms ocobu 0o BiabHoeo Bubopy. Y 1IbOMY KOHTEKCTI cBOOOA TPAKTYETHCS MOXIIVBICTD
cyBepeHHOro BuOopy iHnmBina. BomHouac 3a Takmx YMOB CJIif] 3BaKaTy Ha MacmTabu BUOOpY, OCKUIBKMA
cBobopa € «(1) ceoOomoro meBHOrO HOCisA cBOOOAM, (2) Bixm 4orock (MeBHMX IlepemKkon), (3) I Yoroch
(mpemmet cBoGom)» [4, c. 144]. Taxwt BiytbHWMI BUOip Mae 00’ eKTMBHI MeXi, sIKi II0B g3aHi i3 BigTIoBinaIb-
HicTIO BiJIbHOrO iHAMBIAA. 3a TaKMX YMOB MOPaJIbHMX 3acajl OOrpyHTYBaHHI IIpaB JIIOVHN HeI0CTaTHEO.

ii) c60600a sk BionoBioasvHuil Gudip. BigmIoBiaIbHICTh 4K acIeKT CBOOOAN CIIpVSe IOpUAM3allil I[bOro
SBUIIA, IepeHoCsTYN TaKui BUOip B OKpeMUX BUIafKax y Ipoley pHO-TIpollecyabHy IUIOIIMHY. Bubip
OIITMMAJIPHOTO BapiaHTy HOBEIiHKV 3yMOBIIIOEThCS y JIOTIKOKO KOJIEKTVBHVIX VI Ta COLiaJIbHOI B3a€MOII,
Ha OCHOBI YOTO 71 IPYHTYIOTbCS CydacHi JOKTPUHM pallioHaJIbHOI MoBeiHKM ocobu. 3okpema, IOpren
l'abepmac 3arrepedye MopasbHi 3acaiyt Ipas JIFOAMHM, OCKITBKYM MPaBo i MOpasTh CJTif] 9iTKO PO3MEXKOBY-
BaTK’, a TOMy Ha VI0r0 yMKY IIPaBWIO BU3HAHHS 3yMOBJIEHO JIETITVMHICTIO IIpOIlecy 3aKpiluleHHs IIpaB
y KOHKPETHOMY CYCIIUIBCTBi, TOOTO Ha OCHOBI ITO€IHAHHS HaIliOHaJILHOTO CyBepeHiTeTy i IIpaB JIIOVHM
[5, c. 112]. Ynm 6u He 3aBepIiryBasIacs 115 AMCKYycis, ajle dpopMastizallis pas OB I3y €ThC i3 OPUANYHOIO
BiJIIOBiJaJIbHICTIO!, Ha YOMY IIOTiM I'PYHTYIOTLCSI apryMeHTV CTOCOBHO IPaBOBOi BUM3HA4YeHOCTi. Ajie
ockiitbkm 'abepmac posmisijae mpaBa JIIOIMHM Y KOHTEKCTI JoMaraHb, TO BiH TaKOX BU3Ha€ MOpPaJIbHUI
BUMIp, ITIO 3yMOBJIIO€ KOHKPETHi BMMOTY SKOCTi 40 AisUTbHOCTI opraHis my6sigHOi BiTagy.

1.3. ITpaBa ar00unu ma pi6ricme. Ha TTpakTuIii IpMHIIMIT PiBHOCTI JOBOJII YacTo CITyXUTh 3ac000M BUPIiB-
HIOBaHHS MOXXJIMBOCTeVI iHIWBI/AIB, SKi HaJileHi pisHVMMM 30aTHOCTAMM i KOXKeH II0 CBOEMY € YHiKaJIbHVIM.

3anepedeHHs ¢dakTy ['0/10KOCTY, BomHOUAC POOJISTIM HAroyIoc Ha BiIMiHHY CTPYKTYPY aMepUKaHCHKOTO CyCIIUIECTBA
Bif] cycriyibHOTO yKjagy XutTsa B Tperbomy Parixy:

«3aKOHOIABCTBO BCyIleped 3MicTy fii Ilepiol mompasKu, IpoTe, CIPAMOBYE YpPsif, Ha CAM3bKU 1 HECTIVIKIMI IUIAX:
riepi 3a Bce, [lepiia mormpaska o3Havae, 110 ypszl He Ma€ IpaBo 0OMeXXyBaTV BUpaKeHH: IOIJIsAIB, 1X ifel, mpemgmer
abo 3Mict .... Ile He o3Hauae, 3BMUAVIHO, IO 3MiCT 3aKOHOAABCTBA SK TaKmM € HepdivicHuiL. Ilpu gyxke oOMexxeHMX
oOcraBuHaXx, ypsn Moxe 3a00poHUTH Ix 3MicT Ha mificTaBi OesnocepeHboi Hebesnekn TSKKOro Gasosoro 3iia. Asie
aHaJIi3 3MicTy oOMeXeHb IOBMHEH PO3IIOYMHATYICA i3 3[I0POBOI IOBAry JI0 iCTMHM, SIKIO BOHN € HaVOUTBII IPSMOIO
3arpo3010 IS KUTTE3IATHOCTI MIpaB, 110 TapaHTYIOThCs [lepIToro mormpaBKoio».
>V cBoin «Teopii cnpaBemymBocti» Ixon Posn3 o0rpyHTOBY€e IpMHIIMI cBOOOAM HACTYIIHUM YMHOM [3, c. 102]:

«[Tepire dpopmyIToBaHHS [IBOX IIPVHIINIIIB Oyze Take.

INepurmit TpWHINIL: KOXXKHa 0co0a IIOBMHHA MaTy piBHe MpaBo Ha IOHAVIIMPIINI IUIaH PiBHMX OCHOBHUX CBODOOT,
i mevt 1w1aH Mae OyTu cymMicHMM i3 1TOIiGHOIO0 cXeMoro cBOOO/, [Is iHIIVIX.

Jpyruit TpUHITNAIL: COIliaIbHi 71 eKOHOMiuHI HepiBHOCTI CJTi 3a/1arofKyBaTy TaKMM YMHOM, 1106 a) MOXXHa 6yno
PO3CYIKOBI CITOZIiBaTCS Ha IXHIO KOPVCHICTB I KOXKHOTO 71 ) BOHM ITOBSA3YBaJINCH 3 BIAKPUTUMM U1 BCiX ITOcaiaMu
VI TIOCTaMM».

* IOpren I'abepmac HaBOIWUTh Take MipKyBaHHS CTOCOBHO XapaKTepPUCTVMKM IOpWAM3aLil paB JIIOIWHM, 110 TiCHO
MOB’sg3aHO i3 7Oro po3yMiHHSAM cBOOGOAM: «cydacHe cdhOpMyTbOBaHe IIPaBo, IO BUCTYIIA€ 3 JOMaraHHSIM Ha
cucTeMaTH4He OOIPYHTYBaHHS, a TAKOX 3araJILHOOOOB sI3KOBY iHTepIIpeTallito i mogasply peastisarimo» [5, c. 106].
* CTOCOBHO IOPVINYHOIL BiIIIOBiIa/IbHOCTI K BU3HA4YeHHS 00’ €KTMBHMX MEX BIJIbHOTO BUOOPY /1€ TOBOJI SICKpaBuii
aHa1i3 Ponase/t JIBOpKiH Ipy 06IpyHTOBAHOCTI MOPaJIBHMX 3acajl OpUIMYHOI BiIIOBi/IaIbHOCTI 3a MopHorpadio un
rOMOCEKCyaJli3M, SKi BiH CIIPOCTOBY€, CIMPAIOYNCh Ha PO3yMiHHS IIPMBATHOCTI, IpMBaTHOI aBTOHOMII iHAMBiNA [6, C.
326 - 349].
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BHeceHHs 3MiH o KoHcTuTyuii Ykpainu. MNpasa noAnHK ﬁﬁ

IMTpuaIMIT piBHOCTI IpUIIyCcKae piBHe cTaBlIeHHS 100 KoXHoro. OgHaKk He 3aBXOV piBHE CTaBJI€HHS 10
KOXKHOTO FrapaHTy€ piBHi MOXJIMBOCTI iHIMBiNiB 1010 3a0e3eueHHs IOCTYIIy A0 MaTepiaJIbHUX i AyXOB-
HuX Osar. PiBHicTh Mae (1) cTBepKyBaIbHMM Ta (2) aHTMOMCKpUMIHAIHMY acneKT. [Tpo cxiragHicTp i
CyIepewINBICTh I[bOT0 IiAXOAY IIIKOBUTO CIIYXKUTD Cy/I0Ba IIpaKTHKa.

i) cmBepoxybasvha pibricme. PiBHEMIT MacITal peastizawil Irpas JIFOIVMHY 3yMOBJIEHWII OTHAKOBVM IIOBOI-
JKEHHSIM IIpV OZTHAKOBMX OOCTaBMHAaX. BaXUIMBMUM TaKOX € IOPiBHSHHS OJJHAKOBOT'O CTaBJIEHHS CTOCOBHO
IIeBHVIX KaTeropin ocib - y pasi irHopyBaHHS IIbOT0 IIOJIOKEHHS MU OTPUMYEMO IIOPYIIEHHS PiBHOCTI i
3a TaKol CUTYyallii - paKTUIHe HeBU3HAHH: IIpaBOMipHIX JoMaraHb 3 00Ky oKpeMoi KaTeropii oci6. Xoua
11i 0coOM BiTHOCATHCA O CIOPiAHEHOI KaTeropil, OHaK HepiBHe CTaBIeHHS A0 HUX IIPU3BOONUTH 00 dak-
TUYHOTIO 3allepedeHHs IIpaBa, a TOMY — A0 OMCKpUMiHaLIl.

ii) Hedonyujennsa ouckpuminayii. Cranicias ITorpeOHSK cTBepIKye€, IO IPVHIINII PiBHOCTI BU3HAYAETh-
cs1 popMaiIbHOIO Ta PAKTUIHOO piBHICTIO. 1o dpopMasibHOT piBHOCTI BUEHMII BiITHOCUTB: PIBHICTH Heper
3aKOHOM; PiBHICTB Ilepefy CyZoM; PiBHICTB IIpaB i cBoOOA JIIOAMHY i rpoMaisHMHA; PiBHICTH 000B sI3KiB
JIOIVMHM 1 TpoMazsiHuHA. 1o dpakTuHOT piBHOCTI MOXJIMBOCTEVI HaJleXaTh: AndepeHItialiisl IpaBoBOToO
PperysoBaHHS Ta IPUHIINII TO3UTUBHOT TUcKpuMiHariii [9, c. 82 88]. PipHicTs iMmutinuTHO BKiTIOUae B cebe
i nudepentialiro yepes IeBHi SIKOCTi JIOAVMHM gK COLIaJIbHOTO iHOMBiNA, ToMy icHye moTpeba y BU3Ha-
YeHHi piBHOMIPHOCTi po3MOMIiTy coriampHIMX O1ar 3 MeToro 3abe3nedeHHs ToTpeb Ta iHTepeciB iHIMBIAab.
Tob6To mpuHIMII PiBHOCTI € TiCHO IIOB SI3aHMM i3 CIIpaBeIMBICTIO. 30KpeMa, IIpolecyasibHa CIpaBeIn-
BiCTh TiCHO IIOB’s3aHa i3 peastisarieto mpasa Ha cymosum 3axucT. Ciiify Bin3HAYMT, 1110 IIOJIOKEHHS CTaT-
Ti 24 KonctuTynil YkpaiHu CTOCOBHO PO3YyMiHHS MPUHIMITY HeAVMCKPYMIHAIIl CJIifT IpUBecTH y BilmoBi-
HICTB 1O MDKHapOIHO-IIPaBOBUX aKTiB.

1.4. l'ionicms aw00unu ma npaba sodurny. Hamv rigHicTe po3DIISIIAeThCS SIK IIPUHIIALL 110 iHTerpye B cobi
piBHIicTB i cBOOOIY, TOGTO IPUMUPIOE FOPUAVIHWI i MOPaITBFHWI acTIeKT IIpaB JIIOIWHW. BomHO9ac BiH TO9-
Hillle ITlepesia€ aHTPOIIOJIOTIUHUII Ta COL[iOTYMaHITapHUV BUMIip IIpaBa, He 3BO/ISTYN VI0T'0 10 KOHCTUTYLIiN-
HOI Aexyapaitii. ToMy Wi KpalHu i3 JOMiHYIOUMM IOPVAVYHVM IIO3UTUBI3MOM € KPUTUYHO BasKJIVBOIO
4JiTKO cpopMysIbOBaHa KOHCTUTYIiNiHa popMysia IofA0 3000B SI3yI04Oro XapakTepy TiTHOCTI JIIOOVHM
IS AisUIBHOCTI Ty OJ1iYHOT BIIajgu.

1.5. Humanmus wopuduunoi mexuixu ma npaba 4100unu y cBimii 0cHOBON0A0KHUX KOHCIUMYYIUHUX YiHHOCHIELL.
Crarrs 3 KoHCTMTYIIIT y IIBOMY acIeKTi BKpay HeBIao copMyJIbOBaHa, OCKUIBKY IIOENHYE Y cobi pis-
HOIIOPSIKOBi colliaIbHi IIIHHOCTI, 4Ki 3a0e311euyioThcs IOPUANYIHNM 3aXUCTOM. Taki IoJIoXeHHs MaloTh
dpopmyIIoBaTH KOHKpeTHI 30008 s13aHHS JIep)XaByl IIepef] 0COOOI0, a He IIepeTBOPIOBATI KOHCTUTYIIVIHI
dopmyin y HeBHI IeKIapalii Ipo HOITUYHI HaMip, III0 € HeCyMiCHMM i3 HOpMaTUBHOIO IIPUPOH0I0 KOH-
CTUTYLIT K OCHOBOIIOJIOXXHOTO 3aKOHY, ITOJIOKEHHS SIKOT'O MAIOTh IPSAMY [if0. Y CBiT/Ii 03Ha4YeHMX KpU-
TepiiB € HOCTATHHOIO i TOpedHoI0 POpMyJIa y CWIIy SKOf:

«[ipHicTh MIOAMHWM HemOTOPKaHHA. 3axMCT TimHOCTI MoamHM 3abe3medyeTbesa BciMa 3acobamu
Ykpaincpkoi Pecrry6rtikm».

® B ocTaHHIV 4Yac [I0BOJIi CyllepewInsi, AMCKpUMiHaLinHi 110 cyTi, pimenHs yxsaimoe Bepxosauit Cyn Yxpainm.
Hampuxstan, Bepxosamit Cyp, YKpaiHu BU3HaB ITIpaBOMipHOIO ITPaKTUKY CyZiB (BrcHOBOK Bim 10.03.2015 p. y cmpasi
Ne 21-615a14), 3rigHO 3 SIKOIO XXiHKa, SIKa CIIJIbHO IIPOXXMBaJIa i Besia CIiJIbHe TOCIIOIapCTBO i3 Y0JIOBiKOM, ajie He Iiepe-
OyBasta i3 HMM B IIUTIO01, He BOJIOJIi€ IIpaBOM Ha OTPMMAaHHS IT€HCII B 38"53Ky 3i cMepTio romyBasibHMKaA. JTorika Cymy
IoJIAra€ B TOMY, IO TaKe CIIiJIbHe IIPOXMBaHHS i BefeHHs rocrogapcra «be3 nuroly» Ile «He € IiICTaBOIo IS
BUHVMKHEHH:I IIpaB i 000B 43KiB IOAPYXCKs», a ToMy: «B okpemux cdepax MpaBoBigHOCHH (KUTJIIOBMX, IMBiIILHO-
MaVHOBMX, CIMEVTHMX, TPYIOBYX Ta iHIIMX) TaKi BiTHOCHHM MOXYTb IiIIIagaTy mif, IMOHATTS ciM'1, a Tl yYacHUKM BU3-
HaBaTMCS WieHaMM CiM'i, IKVIM 3 OIJIsiy Ha 00’ €KTMBHY BiIMIHHICTB iX 3MICTy y BiIITOBIIHMX rajIy3six 3aKOHOIaBCTBA
HagaloThcs ab0 He HafaroThes (0OMeXYIOThCs) BiAnoBinHi 11paBa Ta 0008 s13km» [7]. SIk BumHO, Cyn cebe He MOPOUNTD
Gomarn SIKMMVCh IIPUTOMHMMYM apryMeHTaMy Ha KOPVICTh Takol AndepeHIIiallii IpaBoBoro peryoBaHH:, Xo4a Taka
nudepeHmianig Masta 6u OyTv o6IpyHTOBaHa 3 OIVIALY Ha 0coOiIMBOCTI 0cib, 110 nepeOyBaroTh y numobi Ta y dak-
TUYHMX 3B g3Kax, OCKUTBKM cKiTafaioThk ciM'10. Lle BimBepTe muckpumiHamiviHe ¢popMymoBaHHs BepxoBHoro cymy He
BUTPUMY€E KPUTHKM Xo4a O Ha IIPaKTUKy €BpOIIEVICEKOTo Cyy 3 IIpaB JIIOIVHN B 03HaueHin cdepi [8].

¢ Korcturynivmun Cyn YxpailHM ITOKM IO He CXVUIBHWM 10 CYZIOBOTO aKTMBi3My, BiH IEMOHCTPY€ CTPMMAHICTH,
OCKIJIBKM y BUMAaJIKax sIBHOTO AMCKpUMiHaIliTHOTO 3akoHofascTBa, Cyy pekoMmensnye Bepxosrint Pasti BHecTr 3MiHM
y 3aKOHOJABCTBO 3 METOIO YCyHeHHs 3aHaJTo IVCKPMMIiHAIITHUM I10JI0XKeHb. Hanmpukiiag came TakuMM YMHOM
Koncruryuninmamit Cyp, pekoMeHyBaB [IapIaMeHTOBi BCTAHOBIUTV IPaHMYHI MeXi HeyCTOVIKV Ta IeHi [JIs1 CIIOXKMBYMX
KpenuTiB s ismuHMX 0cib, xo4a Take oOMexeHHs /i€ 3 1996 poky s 'opuamdHMX ocib Ta disnunmx ocib - miz-
npuemnis (Pimrenns KCY Ne 7-pr1/2013 Big 11.07.2013 p.).
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E Cneusunyck 2015 MixHapoaHe npaBo i KOHCTUTYUis YkpaiHu.

2. l'igHicTh JTIOAVHM Y CTPYKTYpi IIpaB JIIOAVHM

2.1. 3acadu posyminns a100cvkoi eionocmi. KOHITeNIIis TigHOCT] JTIFOMMHM I'PYHTY€ETBCS Ha XPUCTUSHCHKI
etiii [10], xkaTeropmunomMy immepaTusi Imanyina Kanra [11] Ta MomepHOMY TpaKTyBaHHI JTFOICHKOI CBO-
Gomut Ik popMm BUpakeHH: TiIHOCTI, sIKa 3arepedye yTWIiTapHe IpU3HadYeHH: IIpaB i cBoOOI JIIoAMHY,
SKi paHillle po3mIAAAIVICS ¥ KOHTEKCTI IIeBHMUX pe3ysIbTaTiB ix s3mivicHeHH: [12, ¢.36 - 38]. Tomy mpasa
JIIOAVHY BU3HAYAIOTh SIKiCTh MTO3UTUBHOTO IIpaBa.

2.2. Xpucmusancoka emuxa npo 4100coky 2ionicme. 3rimHO i3 3acamamy XpUCTUSIHCHKOT €TVKM JIIOIChKa Tifl-
HICTh € CaMOJOCTaTHBOIO COIiaJTbHOIO IiHHICTIO, OCKUIBbKM JTIIOAMHA PO3IVISOAEThCS 9K BiHellb TBopIld,
CTBOPEHOTO 3a Voro momoboro [13, c. 80 - 81]. «JTrommHY, sika He po3yMie CBO€I TiMHOCTI, - 3a3Ha4YaB CB.
ABrycTUH, - MOXHa HNOPIiBHATH 31 cKOTMHOIO Oe33MicTOBHOIO i BomiOHIOBaTH mo Hel» [14, c. 198].
ITpuponHMYO-IpaBOBa TEOPis PO3IIISIAcE TIMHICTh K Ha/liyIeHe IIpMpPOAo0 PyHIaMeHTasIbHe IIPaBo JIIOIN-
HM, Ke Ma€ BiYHy IpUpO/y i MOK/IMKaHe peaisyBaTy 11 37i0HOCTI y CyCITiIbCTBI.

2.3. MopaavHo-emuuni 3acadu eionocmi a100unu. 3rimHo i3 KareropmunmnM iMneparnsom I. KanTa ymroncs-
Ka TiIHICTh pO3MIIANAEThC Yepe3 HPU3MYy BapTOCTi JIIOAVHW Y CYCIIJIbCTBI: JIIOAVHY CJIiJI po3IIagaT K
MeTYy i HiKoJIV He MOXKHa He CIIpUIIMAaTH 5K 3aci0. BinmosigHo no 11b0oro mepesiik mmpas JIIOAMHY CIiI po3r-
JIAATH SK IOJITIYHEe TpaKTyBaHHS, IKMM YVHOM JIIOAMHA po3IIIHacThes K Meta [15, ¢. 90]. ITpodecop
I1. PaGiHoBWY po3mIsAfae TiOHICTD JIIOAVHM SIK MOPaJIbHY KaTeropiro, sKa BM3HAdae ii CaMOIiHHICTD SIK
pomoBo1 BiocorTiambHOT iCTOTHM, 3yMOBIIeHOT iCHYIOUMMM CyCITUTPHMMM BiJHOCMHAMM Ta iHIMMM dpakTo-
paMu JIIOACBKOro OYTTs; abCOMOTHOIO, 00’ €KTMBHO HEIOTOPKAHHOIO, SKa He MOXke OyTu 00’ eKToM mopy-
mreHH: [16, ¢.8 - 9]. YV KiHIleBoMy pe3ysbTaTi TigHICTh BUpa’ka€ rapaHTOBaHy IPaBOBVMM 3aco0aMm 30at-
HICTB JIIOOVHM peajlizyBaTy CBOI 3Hi0HOCTI K iHAMBIMA, IO BCTyHae y cycHiyibHI BimHOCUMHM. 3araiom
TIOHATTS JIIOJICHKO]T TiTHOCTI Ma€ CBOE IIiHHICHe HaBaHTa)KeHHsI 1 3yMOBJIIOE MeTalOPUAVYHE TPaKTyBaHHI
1poro moHsTTs [17, c. 169 - 186].

2.4. Koncmumyyiani koncmpyxyii. KoHcTuTyis YKpaiHy ABOSIKO HiIXOAUTB 10 BU3HAHHS JIIO/ICHKOT Tifl-
HOCTI §IK CcOILliaJIbHOI IIiIHHOCTIi. 3rimHo 3i cTtaTTero 3 KoHCTUTYIIi BU3HAETHCS TiAHICTD JIIOAVHY Y SIKHaVI-
MIVPIIOMY PO3yMiHHI Yepe3 (popMyIly «HaMBMUIIOIL COLiaIbHOI HIHHOCTI». OcoOIMBICTIO TEeXHIKM BUKIIa-
Iy IOPUONYHOI KOHCTPYKIIi B cTaTTi 3 KOHCTUTYIIIT € Te, 110 BOHa OKPiM TiIHOCTI JIFOAMHY OXOIUIIOE 1
oKpeMi 3acamHIUi IIpaBa JIFOAVHY (IIpaBo Ha XWTTS, IPaBo Ha 300POB s, IpaBo Ha 0COOMCTY HEIOTOPKaH-
HICTP, gKi rapaHTyIOTh Oe3nieky iHmmBsina). Crarrs 28 KoHcTUTYLIII TapaHTy€ TiAHICTD JIIOAMHN Y By3bKO-
My 3Ha4eHHi $IK Cy0’eKTMBHe IpaBO 0CcOOM BUCYBaTM BVMOTM IO IeprKaBVl 3aXVICTUTH 11 Bil KaTyBaHHS,
JKOPCTOKOIO, HEJIIOACHKOro abo TaKoro, IO IIPMHVDKYE ii TiHICTh, [IOBOIKEHHS YN ITOKapaHHS. Takox
BCTAHOBJIIOETHCS 3a00pOHa IPOBeNeHHI MeIMYHMX, HaYKOBVIX UM iHIIVX HOC/IiNiB Haf JIIoAMHOI0 Oe3 1i
BUIBHOI 3rOIN.

2.5. Koncmumyyiina opucnpydenyis i nonamma eionocmi 100unu. BvXomsran i3 BM3HaHHSA TiTHOCTI JIFOAM-
HU SIK HaVBUINOI colliaybHOI 1iHHOCTI B KoHcTuTyHil YKpaiH KOHKpeTU3yeThbcd ii CYyTHICTh SIK depes
IIPVIHLINII CBOOOAM PO3BUTKY 0coOmcTOCTi (cTaTTs 23), Tak i KOHKpeTHi IIpaBa i cBobomy, SKi rapaHTyIOTb-
s 3a IOIIOMOT0X0 KOHCTUTYLIHMX 3aco0iB. KCY posmigmae rigHiCTh JIIOAMHN Yepes IPU3MY 3B S3aHOCTI
Jlep>kaBy IIPaBoOM, 3a SIKMM JIep’kaBa Hece 00OB'SI3KM IIepe]t JIIOAMHOIO 3a CBOIO [IiSUIbHICTB, PO IO BiH
HeOIHOPAa30BO 3a3HauaB y CBOIX PIlIeHHSX IIUISIXOM IIPSIMOTO 3BepHEHHS 110 (POPMYIIM YaCTVHU IIePIIOoT
crarti 3 Koncrurynii Yxpaiayu. TakuM unHOM, y KOHCTUTYIIVIHIV I0pUCIPYAeHMil TiqHiCTh JonuHM iHTep-
IIPETYETHCS SIK IIPVHINII TIpaBa, SIKUI IIepeIUTiTacThCs i3 BEpXOBEHCTBOM IIpaBa i € HaVBUIIIOI0 KOHCTH-
TyLilHOIO LiHHicTI0. DOpMyJia IPO JIOACHKY TiIHICTD K HaMBUIYy KOHCTUTYIIIHY LiHHICTh chOPMYJIIBO-
BaHa y ropucnpyner:ii ®KC Himeguramn’. SIKIII0 X MOpiBHIOBATM CIIOCIO 3aKpilUIeHHS TiHOCTI SK KOH-
CTUTYULIMHOI IIIHHOCTI, BiH € BiAMiHHMM B YKpaiHi y IIOpiBHSHHI i3 KOHCTUTYLIsIMU [IesIKMX €BpOIIen-
CBKVX KpaiH®.

7Y crpasi mipo mikporiersu PenepanbHM KOHCTUTYLivHMY ¢y, HiMewdarHm Bi3HaB SK MOCSITaHHS Ha TiIHICTE ocobm
MIOJIOKEHHS (peflepaJyIbHOTO 3aKOHY, KNI 30008 43yBaB iHdOpMyBaTV BUKOHABYy Bilajly IJIaBy IO Micle i TpuBa-
JHCTB «CBATKOBMX ITOI3/I0K Ta ITOI30K Ha BifIIOUMHOK» ITif] CTPaxoM CIUIaTV agMiHicTpaTMBHOTO mTpady y posmipi
100 movtumMapoK, K TaKWil, 110 ITOCATaE Ha TiIHICTh JIIOIVHU Ta cdepy HNPUBATHOTO XUTTs WIEeHiB , BKa3aBIly, 1110 Tifl-
HICTB JIFOAVMHM B CUCTEMi KOHCTUTYLIIVIHVMX LIIHHOCTEV IOCifae «IIpoBinHe 3Ha4eHH:» (set of values, human dignity
is of paramount importance) (BVerfGE 27, 1 (6) (Microcensus case, 1969).

* Hanpwkian, Korcruryriis Icmaniil ITporosiorye JIoACEKY TiTHICTh SIK «OCHOBY ITOJTITMYIHOTO TTOPSIAKY i COIiaTbHOTO
mupy» (crarrs 10.1), OcnoHmyt 3akon Himeuunsn: «(1) JTropckka rinHicTe HemoTopKaHHa. IToBakaTw i 3axmiaTy 1t
000B’ 130K BCSKOI AepKaBHOI Bilaam. (2) Y cuiTy 11b0oro HiMeIbKMIT Hapoy, BM3HA€E HEMTOPYIITHMY i HeBimay XyBaHIMY
IIpaBa JIOIVHM K OCHOBY OY/Ib-5IKOTO JIIOJICHKOT'O CIIBTOBApWCTBa, MUPY i CIIpaBeIMBOCTi y cBiTi» (cTaTTs 1); yropck-
ka KoHcTuTy11is Br3sHaE JIOACHKY TiTHICTD K IIPUPOIHE IIPaBo, SIKOr0 HiXTO He MOXe 11030aBUTYM CBaBUIBHO (ctarTst 54
(1)). Irmi KoHCTMTYLIIT BU3HAYAIOTh KOHCTUTYIIiVIHI rapaHTil JIIofIchKoi rinHocTi moxiouo mo Koneruryiil Ykpainn.
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3. CTpyKTypa mpas JIIOAVHW 3TiJHO i3 3MicTOM pedeHHs TPeTHOTO YacTMHM Apyroi crarri 3
KoHcTuTynii YkpaiHu sIK 0CHOBOIMO0JI0XKHOI KOHCTUTYIIiFTHOI HOpMU

3.1. 3aeasvhi noaoxenHs npo cmpyxmypy npab awdunu. 3a3HadeHe BUIle KOHCTUTYIIVIHE IIOJIOKEHHS
Koncturywii YkpaiHu 3ByunTs Tax:

«YmBepoxenns i 3abesnenenta npab i c60600 A100UHU | epOMAOAHUHA € 204108HUM 0008 A3K0M Oepkabu».

LIro KOHCTPYKIIiO CJIif, pO3IJIAOaTyi 3 TOUKM 30PY BiTHOCMH MiX IPMBaTHOIO 0co0OI0 i IepXaBolo i
BOHO CTOCYETBCS CYTO CY0 €KTMBHOTO ITyOJIiYHOrO 1paBa. AJITOPUTM ITbOTO BiJHOIIEHHS BUIIISIAE HACTYII-
HUM YMHOM:

3.2. IIpaBo aw0ounu sax npabomipua Gumoea 0o nybaiunoi 6aadu. IlpuBaTHA 0coba’ 3BEpPTAETHCS IO OpraHy
Iy 6s1ivHOI BJIafM 3 MeTOIO 3a0e3leueHHs JOCTYITy 10 IIeBHOIO MaTepiaJIbHOrO uuM IyXOBHOro OJiara, sike
3a0e3meuyIoThCsd IOPUAMIHVIMU 3acobamy, abo IIOAO 3aXMCTYy OXOPOHIOBAHOIO 3aKOHOM iHTepecy. Ha
3acajax IOBipy Take 3BepHEHH IIpUHaVIMHI Mae OyTi po3mIsiHyTO, ToOTO Mae OyTu (popMasIbHO BinKpu-
Ta IpolleAypa IPOBaIKeHH: Ha IIi/ICTaBi IIbOTO TBep/KeHHs. 3TiJHO 3 MPVHIINIIOM PO3C/IiyBaHHS OpTraH
Iy 06s1iuHOI BJIaiy Ma€ BCTAHOBUTM iCTOTHI 0OCTaBMHIM CIIpaBy i BUPIIINTHU CIIpaBy IIO CyTi; y pasi, SKIII0
HopyIIeHe IUTAHHS He HaJIEXXWUTh 0 VOro IIOBHOBaKeHb, Ma€ CKepYyBaTH BiITIOBiHe 3BepHEHHS IIpUBaT-
HOI 0cOOM 10 KOMIIETeHTHOT'O OpraHy ITy0JIigHOl BjIafgy 4i He3aJIeXKHOT'O areHTCTBa,/ YCTaHOBY, IKe B CUILY
3aKOHY HaJliJIeHO BUMHATM BiIIoBimHi myOivHo-BiIagHi PyHKIIT i TOBHOBa)KEHHS.

3.3. O606'a3o0x 3axucmy nybaiunoi 61a0u. OpraH my06sIidHOI BIIagu Hece 000B SI30K 3aXVCTy BiIITOBITHO
IO IMTaHb, SIKi IOPYIIeHH] y 3BepHeHHI Ta CKJIaJaloTh IIpeaMeT JoMaraHb (IIpaBOMipHMX BUMOT) IIpMBaT-
HOI ocoOm, 5Ki 3rigHo i3 3acagamMu AOBipYM BU3HAIOThCS IIpaBoMipHMMIL [0 IpeaMeTy po3cydy opraHy Iry0-
JIYHOI BJIaAV HaJIeXXWUTh BUPINIyBaTV JIVIIIE Te, 9 HaJIEXWUTh O TIOTO KOMIIETEHIIil po3IIsay HUTaHb,
HOpPYIIeHHi y 3BepHeHHi IpUBaTHOI 0cOOM.

3.4. Hudpepenyiayia 0606 asky saxucmy. Li muranus c1in gudepeHIiroBaTy y 3aIeXXHOCTI Bill cKiIamy
HeTaTUBHMX YN O3UTMBHMX 000B SI3KiB AepKaBut:

i) 0006 5130k 3axucmy i Heeamubui npada. Y pasi 3axmcTy HeTaTUBHMX IIPaB Y Iep>KaBy BUHMKAE 000B SI30K
3axVCTy IIIIXOM 3a0e3IledeHHs IIpaBa Ha CIIpaBe[JIMBUI Cy[I Ta JOoAep KaHHs BMMOT HaJleXKHOI IIPaBOBO1
Hpollenypu v pasi peastisariii ceobonm poscyay Iy OiiuHOO agMiHicTpalieo y xomi KOHKpeTH3ariil 11oio-
)KeHb 3aKOHIB UM BYMHEHHS aKTiB iHAMBimyasIbHOT JIii;

ii) 0008’a30K 3axucmy i nosumubui npaba:

1) nosumubui npaba i inmencubnicme 3axonodabuoeo peeyatobannsa y cBimai nobaeu eionocmi ocobu.
3aKOHOaBeIlb BIAIIOBIAHO A0 HPMHIMITY HNOBArM TiMHOCTI TIOAMHM (Ile TeX II0JI0XeHHS CTaTTi 3
Koncturywii, sike y mnepestiky Hmops i3 iHIIMMM COIiaJIbHMMM 1IiHHOCTAMM, Ma€ IleBHe CyTHiCHe HaBaH-
Ta)XeHHS 1 IOPVANYHI MeXaHi3MM 3axVICTy) Ma€ HaJIeXHMM YMHOM, SIKiCHO BperyJoBaTy IeBHY cdepy
IpaBOBiIHOCHUH, IIOB s3aHy i3 peasisalliefo HaOyTHUX IIpas;

2) 36’asanicmy c60600u poscyoy 3axkoH00aBys ma adminicmpayii 2iOnicmio ocobu. 3aKOHOIABeLb Ta ypPan
Hece IO3UTUBHMIT 000B 530K 3abe3meunTy PYHKIIIOHyBaHHS HaJleXXHOI collialbHOI iHPpacTpyKTypu
(MenmyyHe cTpaxyBaHHS, CTpaxXyBaHHS y pa3si 0e3po0iTTs, KacKaIHy CUCTeMY CTpaxXyBaHHS y pasi BUXOIY
Ha IeHCiI0 UM BTpaTu rofdyBajIbHMKa, UM YaCTKOBOI/ IIOBHOI BTpaTH IIpalle3naTHOCTi);

3) 3basancobaricms adminicmpamubHux 3axodi6 y c6imai eionocmi ocobu. 30aaHcoBaHe diHaHCYBaHHS Bill-
MOBITHMX colliaJIbHMX 3aXO/iB Ha 3acafax cyOcumiapHOCTi, 10 Ilepeadayac iHilliaTUBY Ta IiITPUMKY MOX-
JIMBUIX PU3VIKIB, TIOB SI3aHMX i3 CYICTEMOIO Pi3HOIIOPSIIKOBOTO i Pi3SHOTMUIIOBOTO COITiaTbHOTO CTpaxyBaHHS.

4) Ipedmem 3axucmy y cmpykmypi npab awoounu. IlpemMeTroM 3aXUCTy € IeBHI MaTepiasbHi i TyxoBHi
Orara, 3axumieHi ropuaaHUMM 3acobaMm, abo oxXopoHIOBaHI 3aKoHOM iHTepecn. Ha mint ocHOBI opran
Iy 06s1iuHOI BJIany HabyBae IificTaB [yl BTPYYaHHs y IIpUBaTHe XUTTA. BrpydanHd nepxasu/my06r1iuHol
BJIafgM y HpVBaTHE XUTTS 3[iVICHIOETBCS 3TiMHO i3 MPMHIMIIOM IIPOIOPILIiTHOCTI, SIKMI 3aCTOCOBYETBCS
IvdepeHIliioBaHo, 1110 HacaMIlepe]l IIOB s13aHO i3 IPUPOI0I0 HeTaTUBHIMX i IO3UTUBHMX IIpaB Ta CTPYK-
Ty PV IO3UTUBHMX i HeTaTUBHMX 000B SI3KiB IepKaB1, IIPV 3alIpOBaKeHHi IIeBHIIX 3aX0IiB, SKi Iependa-
4eHi B 3aKOHI € HaraJIbHO HeoOXimHMMM 3ay1s1 3a0e3neueHHd OajlaHCy MyOJIiYHMX 1 IpMBaTHMUX iHTepe-
ciB, € mocTaTHIMM i JOpeYHMMY Y KOHTEKCT] JIeTiTMHOI MeTH, Br3Ha4ueHO]1 B 3aKoHy (pimeHHs KCY Ne 3-
pr/2015).

Y cBitTy1i 0O3HaYEHOTO pevueHHs Apyre YacTWHM Opyroi crarTi 3 KoHcTnTyil aXk HisSIK He MOXHa po3r-
JgaTH 8K SKyCh eKjlapallilo, Ile € iMIlepaTyBHa, OCHOBOIIOJIOKHA HopMa KoHcTuTynil, gxa 3axiiagae
BJIacHe IiJIBaJIMHV KOHCTUTYIIVTHOTO HOPSAAKY B YKpaiHi B IIiJIOMY.

°* IOpumyyHa KOHCTPYKIIiS «JIIOAMHA i TpoMaIsHVH» BULJISAE Aelo apXaidHo i BoHa OLIBIIO0 Mipoio cTocyBaiacs
Iepiofly BUM3HaHHS BCi€l IIOBHOTM IIpaB 3a TPETiM CTaHOM B eroXy Oyp>KyasHMX PeBOJIOILil, IIpo 1110 BiacHe i OyJs1o
O3HauYeHO y 3HaMeHmTit PpaHITy3bKiVl AeKIapallil mpas TOAMHY i TpomMagsHnHa 1789 p.
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4. CyTHicTB 3MicTy IpaBa JIOOVMHA K PyHIaMeHTaIbHA KaTeropisi y mpapoBin cucremi

4.1. Inmeepamubua ocrnoba posyminns npab awoouny OCHOBOIIOIIOXHA KOHCTUTYIIiIHA HOpMa BU3HAJae
MNPUHINI, SIKUI € Ha/ITIO3UTUBHMM, TOOTO BU3Havae KpUTePil IKOCTi IIIcaHOTIO IpaBa — BCTAaHOBJIIOE KPU-
Tepil SIKOCTi 3aKOHY", KMV 3a HisIKMX YMOB He MOXe IToCsATaTV Ha pealbHY 3aTHICTE 0ocoOm 3abesmeun-
TV IOCTYII JI0 MaTepiaJIbHMX UM AyXOBHMX Oy1ar abo 3axMCTUTV 3aKOHHMIA 11 iHTepec. Y cTpyKTypi KOH-
CTUTYLiIHOTO MOPAIKY KaTeropis «TigHICTh JIIOAVHW» € «BiIKPUTUM MOJIOKEHHM», Ke y XOfi KOHKpe-
TU3allii Ta iHTepIIpeTarii 3aKOHO/IaBCTBa HATIOBHIOETHCS 3MIiCTOM i Ha/Tae oOrpyHTYBaHHS CTOCOBHO 3a0e3-
ITeYeHHIO 0co0i PiBHVX MOXJIMBOCTEVI IS BUTBHOTO PO3BUTKY CBO€T iHAMBIAyampbHOCTI. Takmm unHOM MU
dopMyIIIOeEMO NIePBUMHHMIT HOCTYJIAT, 3TiJHO 3 KM CYyTHICTh 3MiCcTy ITpaBa JIIOAMHM II0JISTae y MOXJIN-
BOCTi 0coOM poOuTHM CyBepeHHM i BimoBigabHMY BUOip CTOCOBHO PO3BUTKY CBOET iHAMBIAyaIbHOCT y
BigkpuToMy cycrisibcTs'. Lle nepenbauae (1) mpapwio BU3HaHH: Ta (2) HoBary Ao Mmpas JIIOAUHN

4.2. IIpaBuso BusHanns IEBHOTO HOMAaraHHS-BYMOIY 0COOM SK IIPaBOMipHOTO IIPOSBIISAE€THCS Iy aJIbHO:

i) npaduio BusnanHua ma cymuicms smicmy npab ao0unn. Llevt IpUHINII ITPYHTYEThCS Ha IIPe3yMIIILil, 3Ti-
HO 3 KOIO BUMOTa 0coOm y Aep’kaBHO OpraHi30BaHOMY CYCIIUIBCTBI € IIpaBOMipHOIO, a JeprKaBa ITOKIIN-
KaHa 3a0e3TeunTy Hajle)XXHe BUPIIIeHHs TUTaHHS I10B SI3aHOTO i3 3a0e3IIeYeHHIM U1 3aXVICTOM IIOpPYIIe-
HOTO IIpaBa i He mocsTraTy Ha MOXJIMBICTD VIOTO peajtisaliil';

ii) topudusayis npa a100unu ma donycmumi obmexenns npab soounu. FOpunmsanis mpas roguHN 3a0e3-
MeYyEeThC Yepe3 3acaayl IIPOIIOPLIIHOCTI, SKi BM3HAYAIOTh JOIIYCTVMI MeXi BTPy4YaHHS y CyBepPeHHMU
BUbip ocobm - ccpepy mpmBaTHOI aBTOHOMII iHNMBimA. IHIIVIMYI CITOBaML, IIPVHIINII ITPOIIOPIIITHOCTI ITOE-
Hy€ B cO0i MPUPOTHO-IIPaBOBUI Ta IOPUANIHNUN BUMIp IIpaBa.

4.3. I[ToBaea do npab at00uHy HacaMIIepeJl O3Havae, IO 3aKOHOIABCTBO Ma€ HaJIEKHVM YMHOM BPETYJITbO-
ByBaTV OOCHT i 3MiCT IIpaB JIIOAVHM 1 OCHOBOIIOJIOXKHMX CBOOOMI. 3aKOHOIaBellb Hece BiAIIOBiNaIbHICTh 3a
HaJIe)XHe peryJioBaHHs, OCKUIBKM HesaKiCHUV 3aKOH, HeIIpMAATHUM [0 3aCTOCYBaHHS BMKOHABYOIO Bjla-
JIOI0 1 cygaMm, o3Havae BifICYTHICTh 3aKOHOJIaBYOIO peryJoBaHHA". 3Bifcy BUIUIMBAE BUMOra A0 SIKOCTI
Ty OIiuHOTO yIIpaBIliHHS SIK IIPOIleCy BUPIIeHHS MUTaHb CYCITUIPHOTO 3HaUeHHS.

4.4. Koncmumyyiana cemanmuxa: cymuicms smicmy npa6 ao0unu ma 0036isvnui npunyun. KoHCTUTYIIiS
TITyMa4dUThLCS IIUTICHO 1 B Hill HeMa€e BHYTPIIIHIX CyIIepeYHOCTel; ITOJIOKEHHS CTaTTi 3 € OCHOBOIIOJIOKHVIM
IIPMHIIUIIOM CTOCOBHO J03BUIbHOro mpuHUMIy ctaTTi 19 KoHeTuTywil, IKui BU3Ha4Yae BUMOIM IIOMO

1 TepMiH «3aKOH» MM BXMBAEMO CyBOPO y TOMY 3HadeHHi, sK 1e BxuTo y Jonosini Benewiricbkoi xomicii mmpo sep-
XOBeHCTBO IpaBa [18], mif AKMM MaeTbcsl Ha yBasi Bce 3aKOHOIaBCTBO, MiXKHAPO/HI JIOroBOpM Ta ycTajleHa CyzoBa
npakTuka. e norpedye 3MiHy TpagniIirHNX IIOIISAIIB Ha 3aKOH, sIKe CKJIaJIOCs Y HAIIOMY CycIIbeTBi. Sk Oyme HaBe-
TTeHO HVDKYe BiTUM3HSIHE PO3YMiHHS ITOHATTS «3aKOH» He BUTPUMY€E KPUTHKM 3 TOUKM 30Py iHTEHCHBHOCTI ITPaBOBO-
TO peryJIloBaHHS Ta PO3yMiHHS CBOOOAV PO3CYAY, a TaKOX (PyHKIIiIl aMiHicTpalii Ta IIpaBoCyA1s CTOCOBHO KOHKpe-
Tu3aii Ta iHTeprpeTariii 3akoHoaBcTBa. baraTo rpobsieM y 3a0esneueHHi IIpaB JIIOAVHY 0B’ s13aHO i3 dopMarticTid-
HVM TPaKTyBaHHSIM 3aKOHOIABCTBA Yepe3 MPU3My [Iell0 apXaidHol KaTeropii «BepXOBEeHCTBO 3aKOHY ».

" Tak, ITerep Kosutep xapakrepusye Tpu MopeJli, sIKi BU3Ha4alOTh 00CAT 3HAUYIIOCTI ITpaB JIIOAVMH: a) MOJIeIb PO3-
nineHux; 6) MOJeITb BCEOXOIUTIOIOUOTO CBITOBOTO CYCHiILCTBA; B) MOJIENIb B3a€MO3aJIeXXKHIX HAITIOHAJIBHIIX CYCITBCTB
[19, c. 100 - 102]. L5t Mmopiess € ITIKOM 3a70BUIBHOIO, OCKIJIbKY BOHA BpaxoBye AyudepeHIiialiifo pisHuX TUIIiB IpaBoBoO1
TpaguLil Ta IXHBOI B3a€MO/il CTOCOBHO PO3YMIiHHS IPaB JIIOAVIHNA.

2 3okpema, Koncturyninaun Cyn Ykpainu y ceoemy pimensi Ne 3-pri/2015 pkasas Take:

«...00MeXeHHsI Mae BCTaHOB/IIOBaTHCS BUKIIOUHO KoHCTHUTYIIi€I0 Ta 3aKk0oHaMM YKpaiHy; HepecTigyBaTy JIETITUMHY
MeTy; OyTv 0OyMOBJIEHUM CYCIIIEHOIO HeOOXiIHICTIO JoCsATHeHHs 11i€] MeTw, IIPONOPIiTHUM Ta 0O0IpyHTOBaHUM. Y
pasi oOMeXxeHHs IIpaBa Ha OCKapXeHHs CyJOBUX pillleHb 3aKOHO/AaBellb 3000B'I3aHNMIT 3alIPOBaUTI TaKe IIPaBOBe
peryioBaHHsI, SKe 1aCTh MOXJIMBICTH ONITMMAJILHO JOCATTH JIETITUMHOI MeTH 3 MiHiMaJIbHUM BTPY4YaHHSM y peali-
3allilo paBa Ha CyJOBUI 3aXUCT 1 He MOPYLIyBaTV CyTHICHUI 3MiCT TaKOr'o IIpaBa».

* Hampwxiiazl, BCTAaHOBMBIIN IVCKPVIMIiHAILIVHICTE BiZICyTHOCTI 0OMeXeHHs III0JI0 BCTAaHOBJIEHHS I'PaHMYHMX MeX
mTpadis Ta HeycTOVOK s disnaHMX 0cib - cIoXMBadiB y HOPIBHAHHI i3 HasBHICTIO TaKOro OOMeXeHHS IS I0pU-
auaHMX ocib Ta disrunmx ocib - mignpuemiis Koncruryninaun Cyn Ykpaini y cipasi [JImurpa Kososa Bkasas Ha
Bi/IIIOBiIHe yIIyIllleHHS 3aKOHOMAaBLS i pekoMeHyBaBs Bperysoatyu 1evt Henoiik (Pitmenns KCY Ne 7-pr/2013 Bix
11.07.2013 p.):

«...yMOBU JOTOBOPY CIIOXMBYOI'O KpeIuTy, VIOTO yKjIaJaHHsS Ta BUKOHaHHS IIOBMHHI IiINOPSAIKOBYBaTUCA TaKUM
3acajiaM, 3TiHO 3 SAKMMM 0coba CIIOXMBada BBaXKa€ThCsl CJIaOKOIO CTOPOHOIO y JIOTOBOPi Ta miyIArae ocoOmMBoMy
IIPaBOBOMY 3aXUCTY 3 ypaxXyBaHHSM IIPUHIIIIB CIIPaBeyIMBOCTi, 100pocoBicHOCTI 1 po3yMHOCTi. BukoHaHHS nepka-
BOIO KOHCTUTYLIiFIHO-IIPAaBOBOr0 000B’s3KY III0JI0 3aXMCTy IIpaB CIIOXKMBaYiB BUMarae Bifl Hel cIeriajlbHOTO 3aKOHO-
HABUOTO BPeryJIOBaHHs IITaHb, IIOB A3aHMX i3 3a0e3IeueHHSIM [Iii 3a3HaYeHVX IPUHINIIB Y BiTHOCMHAX CIIOXMUBYO-
To KpeIuTyBaHHsl, 30KpeMa IIOJI0 BCTAaHOBJIEHHS CIIPaBeJIMBOTO PO3Mipy HEeyCTOVIKM 3a MPOCTPOYeHHsI BUKOHAHHS
rpOIIOBUX 30008 sI3aHb MMO3WYAIBHMKAMN — (pisyaHrMy ocobamu.»

100



BHeceHHs 3MiH Ao KoHcTuUTyuii YkpaiHu. Mpasa noAnHK ‘3

IOy CTVIMMX MeX [isUTbHOCTI IpuBaTHMX 0cib Ta opraHis myOsigHOI BiIagn. 3 TOYKM 30PY CYTHOCTI 3Mi-
CTY IIpaB JIIOAVMHY 3araJIbHUI T03BUTBHMI IPVHITNI y YacTHHi nepirint crarti 19 Koncturyii cring cdop-
MYJIIOBaTH 3a KJIaCM4YHO0 dpopmyJioro: «Ocoba Moxxe BUMHATY Oy 1ib-5IKi AiVl Ha BJIaCHUM PO3CYy/, SIKIIIO 11e
IIpsiMO He 3a00pOHEHO B 3aKOHi». UMHHA KOHCTUTYLiHA (POpMyIIa HATOMICTh € HaIMipHO €TaTUCTCHKOIO
3a 3MICTOM i Ma€ IIpMHAVIMHI TIIYMa4YMTHCS 3 TOUKM 30py TimHOCTI jopyHm (cTaTTs 3) Ta cBOOOIM pO3BUT-
Ky ignmBina (crarrs 23). HYactuna gpyra crarti 19 KoHeTnTynil BcTaHOBIIIOE OCHOBHI ITapaMeTpy 3aKOH-
HOCTI [Iivi opraHiB Iy OIiuHO1 BiIam.

4.5. Cymuicmo smicmy npab a00unu ma 6umoeu 0o opeanib nybaiunoi 61adu. Lle TIO0IOXKEHHS OTHAKOBOIO
MipOIO CTOCYIOTbCS BCiX OpraHiB BjIajyu 3a aHaJIorielo, sik 1e dopmysoe 0oHHCbKMUI OCHOBHMI 3aKOH
1949 poky: «3aKOHOAABCTBO € 3B'si3aHe IIPaBOM, a YIIPaBJliHHA Ta IIPaBOCYIds IIpaBoOM i 3aKOHOM».

i) Henpunycmumicms 3406xubann. ITpaBoBi akT agMiHicTpallil Ta cy/10Boi BjlaJy BUJAOTHCS Ha OCHO-
Bi 3akoHy. Taki akTV BMIAIOThCA Ha BUKOHAHHSA KOHKPETHVIX IIPUINCIB 3aKOHY a00 BOHV KOHKPETU3YIOTh
TIOTO 3MICT, III0 Mepenbadae TependavaroTh pPo3Cy, MPpY BUKOPUCTAaHHI SKOTO 3aBX/IM iCHY€ IOTeHIIiTHa
3arpo3a CBaBiJIbHOTO 3aCTOCYBaHH IIpaBa. AIMIiHiCTpaTUMBHMII aKT UM CyJ0Be pillleHHs, 5IKi yxBasIeHi Bifl-
MIOBiTHO 710 BU3HauYeHMX OopMabHOCTeV, Ma€ IOPUANYHY CUJTy 3aKOHY Y MeXaxX IOPUCAMKIII oprany
(vioro MOBHOBaXkeHb, TEPUTOPIl MOMWMPEHHS BJIaAgy, IPOLeNypy IPUNHSTTS), 110 IPUIHSB LIeM aKT.
OmHak y cyZioBoMy HOPSIAKY anMiHICTpaTMBHI aKTM MOXYTb OyTM OCIIOpeHi i BU3HaHI HEYMHHWMMM 3Tif-
HO IIeBHMX IIPaBOBUX KpUTepiiB. BayIIMBOIO yMOBOIO HEIIPUITYCTMMOCTi CBaBi/UIA € OOIpyHTOBaHICTB
pimmens. PimeHHS MOBUMHHO OyTM OOIpyHTOBAHO y IMCBMOBOMY BUIJISII, Ma€ OyTu sposymimmm. ITpu
yXBaJIeHHi pillleHHs 0co0i IIOBVMHHO OyTM po3’SCHEHO IIPO MOXJIMBICTB VIOTO OCKap KeHHS.

ii) Henpunycmumicms HAOMIPHUX 00MexeHb Y peasisayil npab a100uny. 3a UM IPUHIIVIIIOM JIep>KaBa He
MTOBMHHA HaKJIafaTy Ha ocoO0y HagMipHMX oOMeXeHb, sKi O ImocsirayM Ha CyTHICTh 3MiCTy OCHOBHOTO
IIpaBa i ITlepeBUIIyBaI MeXi HeOOXIITHOCTI, I110 BUIUIMBAIOTB 3 Iy O1igHOTO iHTepecy™. BinmosinHo y eBpo-
IIeVICBKiVI IPaKTUIIi BUPOOJIeHO KpuTepil BTpydUaHH: Aep>KaBy depe3 iHTepIipeTanifo KOHCTPYKIIN «Ilepe-
I0adeHo 3aKOHOM», «HEOOXITHW Y HeMOKpaTUIHOMY CYCIIITBCTBi» TOIIIO.

iii) Henpunycmumicms HAOMipHO20 hopMmarizmy. BcTaHOBIIEHHS BUMOT CTOCOBHO (DOPMMU 3asiBVI UM CKap-
v, dOpM OIIIaTH CYAOBOI0 300pY TOIIIO He MOXKe CITy>KUTW IeperloHOI0 IjIsl peasIisallil KOHKpeTHOI IIpo-
nenypu. 3aiHTepecoBaHilt ocobi Mae OyTy HagaHe IIpaBO CTOCOBHO peajlizallil HajleXXHOTO i1 cy0 eKTuB-
Horo I1y6s1iuHOoro 1pasa.

4.5. I[Ipaba at00unu i basranc inmepecif. Ll myeMa BupilyeTbcs Yepe3 MPWHINII IIPOHOPLIMHOCTI, IO
B JaHOMY BUIIA[IKy BUIJISZIAE SK IMPUHIINII OaslaHCyBaHHS: HaIlpaBJIEHHs POTY COJIAT JJIS 3aTPVMaHHS
IIpOoCyBaHH: IIPOTUBHMKA, II00 ITOJIK MiTr 3aMfHATHM Kpallli ITO3UIIiI i 30eperTn cBoo OO€3maTHICTD; CTOCOB-
HO 1yOrigHMX CITy>K00BLIiB [Ii€ IIpaBMIIO CTOCOBHO HEIPaBOMipHOCTI HaKasiB, BifJTaHMX 3 IIePEBUIIIEHHIM
TIOBHOBaKeHb UM 3 IOPYIIeHHSIM IpoLeypy TOIIO.

V cuity Takmx T0J10KeHb IIpaBa JIIOAVHU i OCHOBOTIOIOXHI CBOOOIIM € 3a CBOEI0 IIPUPOIOI0 Y0’ €KTMB-
HYMM IIyOJIiYHMMM HpaBaMy, II0 BU3Ha4ae 0coOIMBOCTI IIPaBOBOrO CTVWIIIO IXHBOTO KOHCTUTYLIIHOTO
peryioBaHHs, sIKe € «BIKpUTe», OCKUIbKIM «KaTaJor» IMX IIpaB € HeBMUYEPIIHUM i BOHM MOXYTh «BUBO-
OWUTWUCS» CydaMw i3 3acap rimHocTi ymopyHy, piBHOCTI i cBoOOIM.

* Ha MmomeHT HamicaHH# 11i€i cratTi [20] BepxoBHoto Paporo y meproMy unTaHHi OyI10 yxBasIeHO 3aKOHOIIPOEKT, SIKMTL
nepenibavae icroTHe 30iIbIIIeHHS po3Mipy cymoBux 300pis. Posmip cymoBux 300piB Mae nmpsiMy KOpeJIAlLiiio i3 JocTy-
IIOM 10 IIPaBOCYIIs, B T.4. i III0/I0 OCKap>KeHHs CyHoBux pimtens. HagMipai cynosi 300pu € Kj1acCMUHUM IPUKIIagoM
BCTAHOBJIEHH: 3aKOHOJIaBlleM HaJMipHMX 0OMeXeHb, IO II0CSTaloTh Ha CYTHICTh 3MICTy IIpaB JIFOJVHM, Y HaIIOMY
npuKiagi - NpaBa Ha CIpaBedJIMBUN CyJ; iHKOJIM IIi PO3MIipM € MepernoHOI0 OJjid JOCTyNy 10 HpaBOCYOAd.
3aKoHO/IaBellb 3aMiCTh 3aIIpOBasP)KeHHs MUPOBUX CY/IiB, SIKi OV posmismainy npiGHi criopy, BCTAaHOBIIIOE Pi3HOTO Poay
IITYYHi TIepeTioH; IesKi IIpefCTaBHMKN Cy/I0BOTO KOPIYCY BBaXKalOTh TaKMVi IIiIXiT ITpaBMIbHIIM, OCKUIEKM HiOW TO
BiH «BifICif0O€» HesIKiCHi 3asBVM UM CKapIu A0 CyAy Ta AVICHIUIUTIHY€ ydacHMKiB mpollecy. Hacrpaszi Bce cTae moBorti
GaHaJIBHMM - BCTAaHOBJIEHHS HaJIMipHMX OOMeXeHb IS IOCTYILy [10 IIPaBOCY IS

* 3 nporo npusoy HIMigT-AccMaHH mmie Tak: «3 TOYKM 30pY IOPUAWYHOIO CKJIafy BTpydYaHH: Kpaslidikysasrocs
YOTMPpMa O3HAKaMU: FOTO BU3HAYAIIN 5K Jlep>KaBHO-BIIafHe, IOPUANYHO-POpMaIbHe, 11i1boBe (diHaibHe) 0OMexeH-
Hsl OXOPOHIOBaHMX 3aKOHOM iHTepeciB; ToOTO Masiocs Ha yBasi iMrepaTusHe BTpy4aHHs» [21, c. 81]. [asi BiH HaBo-
INTH TI0JIOKeHHs pimenHs PepgepanbHOro KoHCTUTYIiHOTO cyay Himewunmnm (BVerGE, 71, 183 (191)), srimsHO 3
axuM: «OCKiJIbKM OCHOBOITOJIOXKHI IpaBa He 3aXMINAIOTh JIUIIIE Bif 3aX0IliB, PeryyboBaHMX OopraHamm IryOigrol
Bianu. | He BUMararoTh 3arajioM, 1100 oOTsDKeHHs iHAVBina Oy IpsMUM HaCTIIKOM 3aX0/1y JIepXXaBu. 3 ypaxyBaH-
HSIM OXOPOHHOI (PYHKIIT BiZITTOBiTHOTO OCHOBOIIOJIOXKHOTO IIpaBa HaBiTh (pakTi4uHe oOMeXeHHs iHTepeciB cy0’ekra
OCHOBOTIOJIOXKHVX ITpaB — 3aJIeXKHO Bif] BUAY 1 CTyTIeHs - MOXXe O3Ha4daTy BTPy4JaHHs B OCHOBOIIOJIOXKHI ITpaBa».
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5. IIpmHIIMI DPOIIOPLiTTHOCTI IK MeTOO0/IOTiYHa OCHOBA [I)IA BU3HAUYeHHs JIETITMMHMX MeX BTpY-
YaHHA Ny0/IivHOI BJIagyu y IIpUBaTHY aBTOHOMIil0 0coOm

5.1. ouamma 6mpyuanns y npubamuy abmonomir. 3 TOUKV 30py CUCTEMATUKM IOPVINIHUX 3aco0iB
BTpy4YaHHs Y HPUBaTHY aBTOHOMIIO 3[IiMICHIOETECS e KaBOo IIUISIXOM IIPaBOBOrO peryJIfoBaHHs, KOH-
KpeTus3allii Ta iHTepIIpeTarlii 3akoHy . Ies BTpy4JaHHS 5K JIETITUMHOTO BIUIVBY Y cdepi IpMBaTHOI aBTO-
HOMII IPYHTY€TbCSI Ha TOMY, 1110 HatOUIbII edpeKTMBHMM rapaHTOM IIpaB JIIOAMHMY € AepkaBa'®, ogHodac-
HO SBJISIOUVICH HAMIIOTEHITITHIIIIVIM 1X TIOPYITHMKOM.

5.2. IOpuduuni mexi 6mpyuanus y npubammuy abmoromiio uepes npusmy c60600u. Y opvaNIHOMY CEHCI IIpo
CBOOOIY JIFOAMHM HeoOXiTHO TOBOPUTM y HeraTMBHOMY PO3yMiHHI - cBoOOma o3Havae HiIlo iHIme, sSIK
HeINPUIIYCTUMICTB CBaBiJIbHOTO BTPYy4aHH: I1y0J1iuHo] BjIagu B ocoOmcTmit Bubip ocobu 110110 pisHOMaHIT-
HIX acleKTiB HeTOTOPKAHHOCT] BUIBHOTO BOOpPY IToBemiHKN ocobrcTocTi. ToMy MoXHa BUAmMTH iHAM-
BifyasibHy, (isiosioriuny, cTaTeBy Ta IcuXidHy cBobomy yronunu [23, c. 172].

5.3. Cmammsa 64 Koncmumyyii ma mexi 6mpyuanua y npubamny abmornomin. KoHcTnTynis Yxpaiam y
CTaTTi 64 MiCTUTP IIpsAMe 3acTepeXkeHHs 00 AOIYCTUMMX MeX BTpy4YaHH: Y IIpMBaTHY aBTOHOMIIO iHIM-
BiZia, BIZIIOBiHO [0 SKOTO0 KOHCTUTYIIiVHI IIpaBa i cBOOOIM JIIONVHM i FpOMajIHVHA He MOXYTh OyTu
oOMe’xeHi, KpiM BUIIa/IKiB, leperbavyeHNX Helo. 3a3HaueHe II0JIOKEHHS He MiCTUTh KOHKPETHUX KpuTe-
piiB oOMexeHHS 1IpaB i cBoOox yrogmHY. Jnime Br3HaYaeThCH KOJIO KOHCTUTYLIVIHMX IIpaB i cBoOoH, sIKi
He HimyAraoTh 0OMeXeHHIO B yMOBaX BOE€HHOIo abo HaA3BMYallHOroO cTaHy. 11 mboro HeobxinHoO Bu3-
HavaTy OCOOJIMBOCTI KOHCTUTYLIVHOTO peTy/IlOBaHHS OKPEMOIO OCHOBHOTO IIpaBa, FapaHTOBAHOTO
Koncruryiero”.

5.4. Koncmumyyinina opucnpyoenyis npo seimumuicms mpyuanus ma cmamms 22 Konemumyyii' Ypainu.
71 BU3HaYeHHs JIeTiTMMHOCTI BTpYJYaHH: JIep>XaBy y IpuBaTHY asToHoMio Koncturyminamit Cys BuKo-
pucToBye popMyIty dacTmHM TpeThol cTaTTi 22 KoHcTmTymil Ykpatan. SIKicHi i KipKicHI mapameTpu Bu3-
Ha4deHH: BapTOCTi 3MiCTy Ta oOcsTy mpas i cBoOOI JIFONMHY € IIOMWPEHNMHM y BiTUM3HAHIV KOHCTUTYLIiN-
Hi foKTpMH". 30KpeMa, TaKW iJIXif 110 CyTi IPYHTYETBCS Ha IIiAX0/i, paHimie cdopMyIboOBaHOMY IIPO-
decopom Ilerpom Pabinosuuem [16, c. 7]:

«...IIOHATTSA 3MICTYy IIpaB JIFOAVMHYV MOXHA BU3HAYNUTH K YMOBY Ta 3acO0M, III0 BOHM CKJIa/Tal0Th MOX-
JIMBOCTI JIIOOVIHY, HeoOXinHi 171 3a0BOJIeHHs HoTped 11 icHyBaHHS Ta PO3BUTKY.

KinpxicHi MOKa3HMKM IIpaB JIFOOVHY MOXYTb BioOpa’kaTucs... IIOHATTSIM 00cAry IIpaB JIIOAUHIL
...00cHT IpaB JIIOAMHM - 11e IX CyTTeBa BJIaCTUBICTh, sIKa BioOpakaeThcs IIOKa3sHMKaMM BiZITIOBIITHIIX MOX-
JIVBOCTEVI, BUPaKeHNX Yy MeBHMX OOVHUIIAX BUMIPY».

Taxmyt MeTOmOJIOTIUHMII TIiIXiT TOI0 3BaKyBaHHS IIHHOCTeN 00CsTy Ta 3MiCTy IIpaB i cBoOOZ, JIIoAM-
HVI, 30A€THCS, TIOEAHYE O3HAKV KOHIIEIIITiV «CyTHICHOTO 3MiCTy OCHOBHOTO IIpaBa» Ta IIPVHIIMILY IIPOIIOp-
ninHocTi. BogHouac ropuanyHa KOHCTPYKIIisl 9acTVMHM TpeThoi cTaTTi 22 KoHcTuTy11ii opieHTYye jIniile Ha
CTaH IIpaBOBOTO peryJIoBaHHS y cdepi IIpas i cBoOOM, KM He TIOBVHEH 3HIVDKyBaTU MiHiMasIbHI CTaH-
IapTHl IX TapaHTiN.

5.5. BunpaB0anns 6mpyuanmua ma mpuckaadobuil mecm. 3MiCT IPVHLINITY IIPOIIOPLINIHOCTI [26, ¢. 72 - 78]
BU3HAYaOTh KPUTEpIi Cy/10BOI IepeBipKu BIagHMUX il IIpU 30iVICHeHHi yHKIIi 3aKOHOaBCTBa, yIIpa-
BJIIHHA Ta IIpaBoOCyIAsd. TprcKiIagoBui TecT CKIagaloTh HACTYITHI KOMIIOHEHTH.

i) Ha ocHoBi 3axony. 3allpoBal)XyBaHi 3aX0IM MalOTh IPYHTYBAaTHCS Ha 3aKOHOBI 3a1jI OIITUMAaJIbHOIO
IoCSTHeHHS JleritmMuol MeTn. Taki 3axomy MaroTh OyTv BUMYyIIeHi i 6e3 IXHBOTO 3alpoBa/KeHHS MeTa

' ITpo 11e TakoxX rooputh AHHepc [22, c. 10 51], cteepmxytoun, 1m0 B €Bpori Ha Iligai mpaBo mociyxmiIo 3acobom
3a0esreyeHHs cTaOLIPHOCTI JIOMOBJIEHOCTEVI, a ITi3Hillle KOHTPaKTiB y CIJIy /1iI0BOI aKTUBHOCTI, a Ha IliBHOui - 3aco-
GoM /71 MpUMIMPeHHS i TIOIIYKY IIISXiB CITIBHOTO BUPIiIIeHHS XWUTTEBO BaXXITMBVIX IMMTaHb MK BOPOTYIOUMMM KiIa-
HaMW i IUIeMeHaM¥, Ki MasIy 0OMeXeHMiI JOCTYII 10 pecypciB.

7 1e moB’si3aHO, FK 3a3Ha9alOTh JOCIHMKY, 3 THM, III0 TP po3po0ili mpoekTy KoHcTuTyiil y cTarTi 64 Takox MicTn-
JI0CS TIOTIOXKEHHSI, SKVM 3aKPiIlTIoBaBCs IPVHITMIT IIPOIIOPLIIHOCTI, SIKMIL TIOTIM Y 3B'SI3KY i3 mosiTraHmMy obcTaBu-
Hamw OyB Butyuenmit [24, c.279]. Korcruryuis ITvmma Opiivka TakoxX MicTiIa 11010)KeHHs, TIoAi0Hi 110 3MicTy mipu-
HITUITY IPOIIOPIIIVIHOCTI Y BUITISAI 3acTepeXXeHHsI IIpo Te, IO yps4[l He IIOBMHeH HaKIafaTyl Ha psIOBUM i MpocTui
Hapo, «HaAMipHMX TsATrapis, yTUCKiB i HamMmipHMX BuMor» [25].

® KoHctuty1iiniHa opucapyeHIiis B YKpaiHi Bu3Hauae MeXi Takoro BTpy4YaHHS 3a SKiCHMMM (3MiCT) Ta KijIbKicHU-
My (00cAT) XapaKTepUCTUKaMy KOHCTUTYLIIVIHM+X IIpas i ceoGop;

«3By>KeHHs 3MicTy IIpaB i cBOOO JIIOAVHY O3Ha4Ya€ 3MEHIIeHHs O3HaK, 3MICTOBHIX XapaKTePUCTVUK MOXIIMBOCTE
JIIOAVHY, gKi BioOpa)kaloThcsl BiZIIIOBIIHMMM IIpaBaMu Ta cBoOomamMu, TOOTO AKiCHMX XapaKTepPUCTUK IIpaBa.
3By>keHHs1 00csTy ITpas i cBOOOI — Ile 3MeHIIIeHHs Kojla Cy0’eKTiB, po3Mipy TepuTopil, 4acy, po3Mmipy Ta KijibkocTi 671ar
um OyIb-SIKMX IHIIMX KiTBKICHO BUMIpPIOBaHMX ITOKa3HMKIB BUKOPMCTAHHS IIpaB i cBoOo, TOOTO ix KiJIbKiCHOT Xapax-
tepuctukm» (Pimmenns KCY Ne 8-prr/2005 iz 11.10.2005 p.).
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Ha OyJe JOCArHyTa, Ha OCHOBI YOrO 3aKOH Ma€ YIIOBHOBaXXyBaTu IIyOsIiuHy anMiHicTpariito 3abe3meuyBa-
TV TPOMaZICHKUM TIOPSIIOK, 3aXWUCT IIpaB JIOOVHY Ta eKOHOMIYHU T0OpoOyT.

ii) HeoDXIOHiCb Y deMOKpAMUUHOMY Cycnisscmbi. 3anpoBaPKeHi 3aX0ay MatoTh Oy TV HaraJlbHMUMM i MiHi-
MaJIbHO MOXYTh OOMEXXyBaTH IIpaBa JIFOAMHY i BOHM MalOTh «IlepegdadaTii IeBHY popMy opraHisariii mmy0-
JIiYHOI agMiHicTpallil Ta BIATIOBIAHMX IpOIleNyp, Y PaMKax sIKMX BigOyBaeTbcs 30ip Ta y3araJbHeHHS
iHnmBimyasisoBaHVX 3aBHaHb» [21, c. 92].

iii) docmamuicme i dopeunicms 3acobif. 3acTOCyBaHHS 3aXOHiB Mae OyTM pO3yMHNM, aIeKBaTHUM i B paM-
Kax IpoIiecyayIbHOI eKOHOMII JOCsATaTH JIETITYMHOI MeTV TaKVIM UMHOM, 1100 He rmocaraTyi Ha CyTHICTB 3Mi-
cTy npaBa JnoguHu. Hampukiiaz, pu 3acTocyBaHHI 3aXO0/iB IOPUOVYHOL BiAMOBITaJIbHOCTI OpraH Blagu
Mae 3aCTOCyBaTVI OUTBINT M KM 3axif] BIUIUBY .

5.6. IOpuduuno-mexniuni numannsa, no’sa3aui i3 npuHyunom nponopyinnocmi. Y cBiTIL KOHCTUTYIIIHOL
pedopmu 1 mpobiieMa € MOABIIHOIO:

i) koHcmumyyiune 3axpinienna. Jesxi monoxenHs KoncruTywii abcoroTHO He”, TOMy € HeOOXigHICTb
BU3HAYMTHU yHiBepCcaJbHUM IIiXiT y BU3HauYeHi IPUHIMILY IIPOIOPLIiTHOCTI SIK YaCTUHY OpPYyTy CTaTTi 64
HaCTYITHMUM YMHOM:

«OOMexeHHS IIpaB JIIOOVHY MOXYTh BIIPOBa/KyBaTHCS Ha OCHOBI 3aKOHY B 3B'S3KY i3 CyCIIIBHOIO
HeOoOXimHICTIO Y JeMOKpaTMYHOMY CyCIIIIBCTBI 1151 3a0e3IeueHHs HallioHaJIBHOT 0e31eKn, rpoMazCchbKOro
IIOPSAKY, OXOPOHU 3IOPOB g HaceJIeHH: Ta IIpaB i cBOOOI, iHIIMX JIrofert. Y 3a1eXKHOCTI Bifl HpUpoan KOH-
KPeTHOrO IIpaBa MOXYTb 3allpOBa/KyBaTucs iHIi oOMexernHs, nependadeni Koncruryiiero YkpaiHcpKol
Pecrry6mikm».

ii) adminicmpamubna ma cydoba npaxmuxa. SIKIIo My TOBOPUTMMEMO IIPO IIPABOMIPHICTB iVt ITyOJ1iuHOI
agMiHicTpamil Ta IIpaBoCy s, TO IPVHIINII IIPOHOPLITHOCTI K OV IIPOHM3Y€ CBOIM 3MIiCTOM IXHIO AisIb-
HocTi. [Ipobiiema TyT IlepeMiIIaeTbcs y IWIOMMHY po3cyay. ToMy moBosii Hebe3IleuHOO € BiTUM3HSIHA
IOpUOMYHA PUTOPUKA CTOCOBHO HAsBHOCTI y IIpaBi «ITOJIITUYHOI IOLILHOCTI» UM «IOJIITUYHOI BOJIi»,
OCKUIBKV BOHU BHOCSTbH Y IIPaBOBiITHOCHHY CBaBi/IIA.

6. Topmn3oHTaNnEHMI edpeKT KOHCTUTYLII Ta IpaBa JIIOIMHN

6.1. Ilpama 0ia koncmumyyii i npaba sodunu. Ilpasa JTIOTVHM VI OCHOBOTIONOXHI CBOOOIM MafOTh IPSIMY
Iifo. YV pasi BiICyTHOCTI 3aKOHY, SIKMUVI KOHKPETMU3Yy€ KOHCTUTYLIIVHI IIpaBa i cBoOOIM, OpraHu gep>kaBHOL
BJIaAM i MiCIIeBOrO CaMOBpsimyBaHHS 3000B’s13aHi 3acTocoByBaTH BimmosinHi mostoxenHs KorcTuTymil
Yxpainu gk 6esnoceperiHbo umHHe npaso. Cy0Bi ycTaHOBYM He BIIPaBi BIAMOBUTM Y 3aXMCTOBi OCHOBHO-
ro MpaBa, IOCKWJIAI0YNCh Ha HEeJOJIiKV IIOTOYHOIO 3aKOHOIABCTBA B SIKOCTi OOIPYHTYBaHHS HEMOXXJIIMBOC-
Ti 3acTOCyBaHHA BimnmosigHMx npunucie Koncruryii Ykpaiam.

[TpsiMa [ist KOHCTUTYLIIVIHVX HOPM BU3Ha4Ya€e OCHOBHI ITapaMeTpu iX 3aCTOCyBaHH: Y JisJIbHOCTI opra-
HiB JIep>)XaBHOI BJIa/iy, IKe, 30KpeMa, 3a0e3IeuyeThCs IIPUMYCOBOIO CiToro IipaBa. Ha gyMKy HiMembKoro
KoHcTuTyIioHaricTa Partaronsma Lnmertiyca: «OcobmBicTh rapaHTOBAHOTO AePKaBoIo IIpaBa IOJISATaE B
0coOIMBIVI TeXHII] 7100 BTI/IEHHS B KUTT#, a CaMe - y TOMY, III0 BOHO (IIpaBo) B pasi KpavHboI II0Tpedn
Oyme peasisoBaHe 3a [JOIIOMOTOIO IOPVIVYHO BIIOPSIKOBAHOI IIPOLIeAypW IIPVUMYCY, a KON Ie HeoOXif-
HO - TO Uepe3 caM IIPUMYC (SIKIIIO Ti, YMIO MOBENIHKY PeryJsIloe Ta UM iHIlla HopMa, He BUKOHAIOTh BUMO-
I'y OCTaHHBOI JOOPOBUIBLHO)» [27, c. 18]. TakuM UMHOM, CIIpaBeJINBO IOPYIIYEThCA IUTAHHS, III0 He 3aB-
XXIV Y IisUTBHOCTI OpraHiB BiIaay 3abe3nedyeTbes Joaep KaHHs oioxeHb KoHeTuTyii i 3aKoHiB YKpaiHmy,
30KpeMa y cdepi mpas JIFOOVMHN i OCHOBOIIOJIOXHMX CBOOOTI.

¥ Hanpuxitag, €BpomevicbKuit Cy, 3 IIpas JIOAMHM, posrisgaioun crpasy «llIBuiaka nporn Ykpaiam» (3assa Ne
1788812, i’sita cexuis, pirnenns Big 30.10.2014 p.) KoHCTaTyBaB, 1110 X04a 3a (POpMaIbHMUMI O3HAKaMM Y 3asiBHNULII OyB
IOPUAMYHN CKJIaJ1 IpiOHOrO XyJliraHcTBa, OJHaK HaKJIafleHHs CyJoM Ha Hel ajgMiHicTpaTmsHoro apernty ao 10 mi6
OyB SIBHO He CyMipHMM i3 JIETITMMHOIO METOIO y CBiTJIi 0cOOM 3asiBHMIII Ta 0COOJIVIBOCTEN OCKap)KEHHS TaKOTrO POy
CYHOBUX TIOCTaHOB, siKe 11030aBJIeHO CeHCy, i TaKMM YMHOM IOPYIIy€e CYTHICTh 3MIiCTy IIpaBa Ha CIIpaBejIMBUIL CY]]
(B YkpaiHi TTocTaHOBY B aIMiHICTpaTVBHIMX CITpaBax, IO CTOCYIOTHCS HaKJTafleHHs apelTy Ha MafHO Ta aJMiHicTpa-
TUBHOT'O apellTy BUKOHYIOThCS HeravHO Iic/Is X YXBaJleHH:sl, OJHaK BOHWM MOXYTb OyTM OCKap)KeHi B ITOPSIIKY alle-
JIATIL).

* AGCOIIOTHO HENPUIIHATHVIM € HifXis, sikuv Bigoopaxkenuit y crarti 33 KoHcruTywii, sika BuM3Ha4ae 3MicT IpaBa Ha
cBO0OO/Ty ITepecyBaHHS i IIOCEIEHHS, OJJHOYACHO BCyIleped CTaTTi 64 (SKa 4iTKO BCTAHOBIIIOE, II0 MOXYTh 3aIIpOBajl-
XKyBaTVCs OOMeXXeHHs IIpaB JIMIIle Ha IIiJIcTaBi, siKi IpsMo BKasaHi y KoHcTuTy1iil) BusHauae, 1110 0OMeXXeHHs 11bOTo
IIpaBa BCTAHOBJIIOIOTHCS 3aKOHOM. [IJ1s BCTAHOBJIEHHS JOITyCTUMMX MeX 00OMeXeHb L1i€l CBOOOIM CITif] 3BepTaTHCs 110
IPaKTUKM €BPOIEVICEKOro CyJly 3 IpaB JIOAVHM, OCKUIBKM cBOOOA IepecyBaHH: i IIOCeIeHHs CTOCY€EThCS IIPOCTO-
POBOTO acIeKTy IPMBATHOCTI, III0 TAPaHTYEThCS CTaTTelo 8§ €BporerchbKol KOHBEHIIIT 3 IIpaB JIIOAMH.
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6.2. Ilonammas eopusonmasvro2o egpexmy. ITpaBa JIFOOVIHM 71 OCHOBOIIOJIOXHI CBOOOIM BU3HAYAIOTh 3MiCT
i MaricTpaJIbHi HallpsMM OisUIBHOCTI IepyKaBy, OCKUIBKY yTBepIKeHHs Ta 3a0e3IledeHHs IIpaB i cBoOOL €
rosoBHUM 0008 s13k0M mepkasu. PKC Himeuunsu 3 11poro pmsoy cpopMyBaB ITpaBOBY TO3MUIIIIO, Bifl-
TIOBIZTHO 10 SIKOI OCHOBHI ITpaBa € 00 €KTMBHMMI HOPMaMM, I1[0 BCTAHOBJIIOIOTh I[iIHHICHUI IIPaBOIIOPSI-
TIOK, IO sIBJIsI€ cO00X0 (PyHIaMeHTAIbHVI KOHCTUTYLIIVIHU IIOPSIOK B yCix ramy3sax mpasa [28, c. 203], B
YOMY 1 IPOSIBIISAETHCSI TOPU3OHTAJIBHIN e(peKT KOHCTUTYLIHMX IIpaB Ha [IOTOYHe 3aKOHOIAaBCTBO. Takui
ropmsoHTaIbHV edekT KoHcTuTymil 11oB’g3aHmm 3 THM, o (pyHIaMeHTaIbHI IIpaBa i cBobonu jmoam-
HU IIOTpeOyIoTh KOHKpeTH3allil y IIOTOYHOMY 3aKOHOIABCTBI, a B HesIKMUX BUIaAKaX — Y XOAi 3ilicCHeHHs
KOHCTUTYIIHOI IopucauKIil [22, c.12].

Taxum umraOM, nyOsiiuHa BIaga Hece BiAIIOBiNaJIbHICTh 3a IUIAHOMIpHNI i pallioHaJIBHUIT PO3BUTOK
nonoxxeHb KoncTuTyiil YKpaiay, BUXoasam i3 3araIbHX IiTer Ta 3aBgaHb OCHOBHOTO 3aKOHY. 30KpeMa,
1Ie BTUIIOETBCA y 3aKOHOMABYIN OisUIPHOCTI MapilaMeHTy, KU y CWIY CBOIO KOHCTUTYIIITHOTO CTaTyCy
IOKJIMKaHMY 3a0e311eunTit epeKTMBHE 3aKOHO/IaBue peryoBaHHs. [IpaBa JIIOAMHY 3yMOBIIIOIOTH SKiCTh
3MiCTy 3aKOHOJIaBCTBA i B 3aJI€XKHOCTI Bifl IXHBOI IPUPOAY, KOHCTUTYLIVIHI IIHHOCTI i HPUHIIUIIN ITPOHM-
3YIOTB BCIO IIPaBOBY CHCTEMY, PiBHOIO MipOIO IIOMIMPIOIOYNCH Ha I1yOsiiune i mpmBaTHe mpaso. Lle Harmo-
BHIOE€ HOBVMM 3MiCTOM IPUpPOIy IpaBoBe peryJIioBaHHs, 30KpeMa 3aKOHOHIaB4y IisIbHICTh Ta KOHKPeTU-
3ariro 3aKOHIB ITy0JIiYHOIO afMiHIiCTpalli€lo Ta cygamMu.

7. CTpyKTypa KOHCTUTYIIil Ta IIOALI BIagn

7.1. Hinnocmi i cmpykmypa xoncmumyyii. CTpyKTypa KOHCTUTYIIiI 3yMoByleHa T (pyHIaMeHTaIbHIMNI
OiyrsiMm - oOMeXXeHHS Bi1any, 00’ €KTMBHIMM KpUTepieM SKOTo € IIpaBa JIOOVHM. [IJIs TaKux IIijIert 3ampo-
BaJ[KY€TbCA IPVHIINITY IIOJIiJTy BJIagy, KUV pallioHaJli3ye AisUIbHICT BiIamHMX iHCTUTYTiB. Llert MexaHizM
BUpa’ka€ OCHOBHY i/lefo KOHCTUTYIIIT - 0OMeXXeHHs cBaBoyIi 1yOsIivHol BjIagyu Ta 3a0e3ledeHHs JIeTiTUM-
HocTi BiragHuX pimens [29, c. 207 - 220]. HacaMkizelip, 3axucT mpas JIIOOVHN 3a0e311euyeThCsl y OpraHi-
30BaHOMY y AepkaBy cycriyibeTBi. ToMy cTpyKTypa KOHCTUTYIIIIHOTO IOPSAIKY Mae OyTu 30aaHcoBaHa
uepe3 HACTYIIHI eJIeMeHTH, SIKi MaloTh Oy TV IIPOCAKHYTI ille€ro 3aXMCTy IpaB JIIOAMHN.

7.2. CydoBun xoHcmumyyitHui kKonmpoas y cGimai npab aodunu. CTpyDKHEM KOHCTUTYLIVIHOI apXiTeKTo-
HIiKM, IKWUTI 3a6e3neqy€ peanbHUI IIO/IiJI BJIaau, € CYIOBUVL KOHCTMTyuiﬁHMVI KOHTPOJIb. HapnaMeHTCBKVM
KOHTPOJIb € e(peKTMBHIM 3a YMOB TrapaHTill JisUIbHOCTI OIIO3MWIIil, 1110 B KiHIIEBOMY pe3yJIbTaTi Bce OIHO
BHNMPAETHCS B ePeKTUBHMUI KOHCTUTYIIIIHUY KOHTPOJIb.

Y cBiTiti 3a0e3meuerHs OajlaHCy IOBHOBa)XKeHb Ta FapaHTIll IIpaB JIIOAVHY II0Tpedye YIOCKOHAIeHHS
mopeirb Koncrurynitioro Cyny depes rapaHTil He3aJIeXXHOCTI KOHCTUTYIIIVIHUX CYA/iB i posIIMpeHHS
JIOTO IIOBHOBaXKEHb II[OI0:

a) IepeBipKM 3aKOHIB moxo ix BinmosimaocTi KoncTuTywii Ykpainm Ta MbKHapOIHMM JOTOBOpaM, a
IHINMX IIpaBOBUX aKTiB — KoHCcTUTY11i1, MDKHapOgHMM JOTOBOpaM i 3aKoHaM YKpaiHu, IO JacTh 3MOTY
TO/10JIaTV KOJIi3i10 KOHCTUTYIIIVIHOI Ta agMiHiCTpaTUBHOI IOPUCIUKIIIN;

0) po3mIsAAy KOHCTUTYIIMHMX CKapr IIPMBaTHMX 0Cib;

B) IlepeBipKu 3aKOHIB 3a 3BepHEHHM CYZiB 3araJIbHOI IOPVCOVKIIII y HOPSAKY iHIIMAeHTHOIO KOHCTHU-
TYLiVIHOIO KOHTPOJIIO;

I) IepeBipkM pe3ysIbTaTiB HapilaMeHTChKMX i IIpe3snaeHTChKMUX BUOOpiB;

1) IIepeBipKM pe3yJIbTaTiB BCeyKpalHChKOro pedepeHnyMy;

e) IepeBipKy KOHCTUTYIIIHOCT] pillleHb IIpO BU3HAHHS IIOJIITUYHMX IIapTill HEKOHCTUTYIiTHUMM Ta
IX pO3ITyCK;

€) po3IJIALy 3BepHEHH: OpraHiB MiCIIeBOro caMOBpPsiyBaHHs IIpO HOPYIIeHHs IIpaB MiCIIeBUX Tepu-
TOpiaJIbHUX KOJIEKTUBIB.

7.2. IIpaba a00unu ma inmercubnicms npaboboeo peey106arns MojArae y TAKMX OCHOBHMUX MOMEHTaX.

i) Axicmv 3axonYy. 3aKOH IIOBMHEH peryJjIoBaTi yci icToTHi ejleMeHTM cdepu CyCIIIBHOTO XUTTS, AKY
BiH 3auimnae. [IoBHOTa 3aKOHOIIaBUOr0 peryyIloBaHHS [IOCSITA€EThCA IUISIXOM YiTKOro BU3Ha4eHHs: cdepu
VIOTO i, CTaTyCy VIOTO BifITIOBIITHMX HOCIIB Ta aJpecaTiB, HOPSAKY 3IiVICHeHHs HMMMV CBOIX IpaB-JloMaraHb
Ta IOBHOBa)KeHb, BiNIIOBiTaJIbHOCTI y pasi HefoJepKaHHs IIpaBwWl, BU3Ha4YeHMX Yy 3aKoHi. ToMy came Ha
KOHCTUTYIIIMHOMY PiBHI MalOTh OyTM BUYEPIIHO Ilepef0adeHo IifICTaBU [IJI11 OOMeXXeHHS IIpaB JIFOIMHIA.
B camMoMy KOHCTUTYLIIIHOMY TeKCTi He MalOTh OYTM HPUCYTHI IOJIOKEHHS IIPO Te, III0 3aKOHOM MOXYTb
3aIpoBaKyBaTICS JOIATKOBI OOMEXXeHHS IIpaB JIIOIVIHM, 30KpeMa, 0OMeXXeHHS IIPOIIeCyaJIbHOTO Xapak-
Tepy, SK Ile Ma€ Miclle y crarrsx 28 - 32 unnHoi KoHcTUTyIil.

ii) HekoHCmuUMYYitiHicmy 3aK0H00abu0e0 ynyujents. IlpaBoBe peryroBaHHS y 3aKOHI Mae OyTw JocTaTHIM
i He BUKJIMKaTV HEOJHO3HAUYHOCTEV B XOIi VI0ro 3aCTOCyBaHH:. 3aKOH Ma€ HACTIJIbKM YiTKO BU3Ha4aTHU
3MiCT ITPaBOBOTO PeTyIIOBaHH:, 00 He OyJI0 HeOOXITHOCTI MPUITHATTS aKTiB, sKi 6 BU3HaUaIV TOPSITOK
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moro 3acrocyBaHHs. OcTaHHE CIJIiJI pO3IIISAAaTH SIK 3aKOHO[ap4e yIIYIIeHHS, IO € IOPYUIEHHSIM
KoncTuTyii Ta mocsirae Ha CyTHICHMV 3MiCT KOHCTUTYIIITHUX TIpaB i cBOOO7.

iii) 3axonodabcmBo i coyiaavhi npaba. Y cdepi coliabHMX MpaB 3aKOHOIABCTBO KOHKPETM3Y€E iHCTUTY-
oioHaIbHI Ta HpollecyasibHi 3axodu mIofo ix 3abe3medeHHs. 3afjid 1IbOTO BiNIOBiAHI ITOJIOXEHHS
Koncrutywii Ykpaiau citif BigpenarybaTi, Kepyrdnch IOJIOKeHHIMM €BpoIerichbKOoil COIliaJIbHOT XapTil
(meperraryTOl). KoHCcTHTY1IiA YKpaiHm Mae KOHKpeTU3yBaTV IIOJIOXKEHH: ITi€l XapTii, IO CTOCYIOThCS:

a) KpuTepiiB KOHKpeTu3allil rmostoxxeHs KoHcrnTynii i XapTil y TexHiuHMX i dpiTocaHiTapHMX IIpaBN-
JIax, IIpaBwIax Oe3IeKu TOIIO;

0) mo3uTMBHMX 000B SI3KiB Iep>kaBy 3a0e3meuyBaTy HaJIeXHY IisTTBHICTE COIliaTbHOI iHPPaCTPYKTy-
PV, 30KpeMa, IOCTaTHLOI MepeXi BiIIOBITHMX 3aKjIajliB Ha 3acagax AOBipYOCTi i JOCTYIIHOCTI;

B) BIIPOBa/IPKeHHs [IPOrpaM COLia/IbHOTO i MeIMYHOTO CTpaxyBaHHsI, ITiATPUMKM JIi€BOCTi Mepexi BifI-
MOBimHMX NyO/IiYHMX i IpMBaTHMX 3aK/IaiB Ta Ai€BOCTi HaIaHHS COLiaJIbHOL JOIIOMOT;

T) BU3HAYNUTY OCHOBHI KpUTepil MOHSTTS «JOCTATHIN XXUTTEBUI PiBeHb» BINIOBIIHO 40 MPVHINIIB
cyOcumiapHOCTI Ta IPOHOPLIIHOCTI.

iv) napaamenmcvkuil koHmpoas. IlapraMeHTCBKMIT KOHTPOIIb HaIl ITOJIIIIEI0 Ta CITeTICITy>KO0aMu Iomo
3aCcTOCyBaHHS 3aXOJiB, CIIPSIMOBaHMX Ha OOMeXXeHHsS KOHCTUTYIIVHUX MpaB Ha CBOOOAy Ta ocoOmcTy
HEeTOTOPKaHHICTh, HEAOTOPKAHHICTh XXMWTJIa Ta IHIIIOTO BOJIOAIHHS 0cOOM, HeIOTOPKaHHICTh KOpeCIIo-
HIOeHMII Ta iHmmx 3aco6iB KoMyHiKamil mpmBaTHMX 0cib € BasIMBOIO KOHCTUTYIINHOIO rapaHTieto. Lle
MO>KHa JIOCATTH LIJISIXOM yIIPOBajKeHHs 000B  I3KOBVX IIIOPiYHMX IapJIaMeHTChbKIX CITyXaHb 1110J10 3aCTo-
CyBaHHS Cy[JaMM 3a 3BepHEHHSM IOJIMiI i crrencryx6 oOMeXxeHb OO Ha3BaHMX BUIIle KOHCTUTYLIHMX
IIpaB Ta 000B sI3KOBOTO 3BiTyBaHHS LIVX OPTraHiB BJIafn. Y CWITy HEIIPOIIOPIIITHOCTI IIPaKTVKM 3aCTOCyBaH-
H 3aII00DKHMX 3aX0MiB Y BUIVISA] TPMMaHHS il BAPTOIO Ta IPOCIIyXOBYBaHHS PO3MOB, IIeperyIany Kopec-
TIOHTIEHIIiT ocoOm 3a pileHHsIMM CYyAy, TaKi IIpolleCcyasIbHi rapaHTil JagyTh 3MOTY IesKOI0 MipOo II0II0-
JIaTV HeTaTVBHI TeHAeHIii i mpobiemn mono 3abe3eueHHs IIpaBa JIIOAMHY Ha IIOBary il FigHOCTI, 4K y
mpoKoMy (cTaTTs 3), Tak i By3pKOMy 3HaueHHi (cTaTTs 28).

7.3. IlpaBa yronvHM Ta peryssaTOpHa i colliajyibHa MOJITUKa YPAIy.

i) c6obo0a poscydy i peeysamopna nosimuxa. CBoboma po3cyny o3Hadae HacaMmIieper OOIpyHTOBAHICTb i
Iy 0s1ivHOI agMiHicTpallii, gKa IojArae y KOHKpeTu3alii I10JI0)keHb 3aKOHY Y CBITJIi 10oro IIijlen i 3aBgaHb.
ITpu KoHKpeTM3aril 3aKOHIB UM BUKOHAHHS BUMOT BUIIECTOSIIOTO OpraHy Ma€ OyTM yXBajleHe pillleHHS,
sKe 3aCHOBaHO Ha ITOBHOBaXKeHH:IX i IIIsX, sIKi BU3Ha4eHi y 3akoHi. CyTHICTB 3MiCTy OCHOBHOTO ITpaBa He
MOXXe Oy TV ITOPYIIIeHO IIpY 3/iVICHeHHI 3aX01iB IIT0JI0 KOHKpeTM3allil 3MicTy 3akoHiB. TakmMM 4MHOM, CBO-
Ooma po3cymy He o3Hauae cBobomy BMOOpPY agMiHicTpallii, a jIMIlle OITMMaIbHe 3aCTOCYBaHHS 3aKOHY
3aJ11s1 JOCSITHEHHs 11iJIe1, BCTAaHOBJIEHVX Y HbOMY.

ii) c60b600a poscydy nybaiunoi adminicmpayii ma niompumka coyiasvtoi iHppacmpykmypu. Tax camo, y
3aJIeXXHOCTI Bif, coriainbHOI iHdpacTpykTypw mybriuHa agMigicTparis, Hanpukiag [lencivtami o
YKpaiHu, Ma€ KOHKpeTHU3yBaT II0JI0KEHHS 3aKOHY, CIIpsSMOBaHi Ha 3a0e3nedeHHs (YHKIIiN colialbHO-
ro 3abesneuenns. Hampukian, y pasi HacTaHHS Ha/I3BMYalHVIX €eKOHOMIYHMX 00CTaBVH MOXXHA BU3HAYN-
TM HaCTYIIHWV IIPaBOBUIT peXXM oOMeXXeHH: coliabHmX IpaB. Kabiner MinicTpis iHimifoe ciryxaHHS y
BepxosHin Pazni mpo HeoOXximHi 3axomy 11 MOIoJIaHHS HeTaTUBHMX HACTIIKIB TaKMX eKOHOMIYHMX o0cTa-
BVH. 3aIlpOIIOHOBaHI 3aX0V He MOXYTh IOCSATAaTV Ha CYTHICTB 3MicTy mpas i cBoOoz, JIIogMHM i rpoMaps-
HMHa, rapa"ToBanHnx KoHcrurymiero. Taki 3axomm 3ampoBaXyIOTbCS Ha OCHOBI 3aKOHY TMMYacoBO /10
3aKiHueHHs oOcTaBMH, SIKi cTanm ix mincrasoro. Kabiner MiHicTpiB IMOKBapTa/JIbHO Ma€ 3BiTyBaTy Ileper
IIapsIaMeHTOM IIPO CTAaH peajlizallil 3allpoBa/)KyBaHMX 3aXOiB Ta JoJepKaHHS KOHCTUTYILIVIHVX TapaH-
TiVt IpaB i cBoOox omyiHNM. Martepiany 3BiTy MiyIsAraoTh HeBiIKIaTHOMY ONPWIIOAHEHHIO B OPiliHMX
BUAAHHAX YKpaiHu.

iii) poav HesasexHux aeenmcmb ma ycmanol. € HM3KA yCTAHOB, SIKi 3a7IJ1s1 JOCSATHEHHS CBOIX 3 JIETiTHM-
HUX 11ij1evt, Oyayum He3asleXXHVMM i He BXOASYM A0 CTPYKTYPYU BUKOHABYOI BJIay, CKIaJaloTh TOPs i3
Helo crcTeMy Ty6s1igHo1 amMinicTpartii. Tomy icHye HeoOxigHicTs BRmounTN y KoHcTUTYIIIfO YKpainu pos-
1inn «KoHCTUTYIIiVIHI rapaHTii», B SKOMy BU3HAYNUTV CTaTyC TaKMX iHCTUTYTIiB:

a) oMOyncMaHIB i3 IMBUIBHMX 1 IIOJIITUYHMX IIpaB, cOLiaIbHNX IIpaB Ta IIpaB Ha PO3BUTOK, IIpaB Ha
iHdopmariro Ta cBOOOIM IIpecy, 3 MMUTaHb HALiOHAIILHOL Oe3IeKy, 3 IIpaB TEPUTOPIaJIbHMX TpoMafl;

6) BperymoBaTu cTaTtyc PaxyHKoBoi mamati (AyAuUTOPCHKOTO CYAy), SKUM € He3aJeXXHUM OpraHoM,
dopMyeThCs TapjlaMeHTOM 3a IIOJIaHHSM IVIaBM Aep)KaBM i3 umciia daxiBIiiB i3 BUIIOIO IOPUANYHOIO
Ta/ab0 eKOHOMIYHOIO OCBITOIO i 3[iVICHIOE KOHTPOJIb 3a BUTpaTaMy KOIITiB [lep>XxaBHOTO OIOIKETY;

B) HamionasipHOro GanKy, sikuit 3a0esreuye 30a/laHCOBaHY IPOIIOBO-KPENVUTHY IIOJIITUKY OepyKaBu i
OYOJTIOETHCS TOJIOBOIO, SIKMIL 0OMPa€eThCs IapIaMeHTOM.
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BucHOBKM

Cneusunyck 2015 MixHapoaHe npaBo i KoHCTUTYLis YKpaiHu.

Hasepmennit HaMu aHasIi3 IpaB JIFOAVHM Ta IX KOHCTUTYLITIHOTO PeTyJIIOBaHHS I'PYHTYEThCS Ha BU3-
HaHHI TiTHOCTI JIFOOUHA 4K PyHIaMeHTaIbHOI IIIHHOCTI, IKa Ma€ BUpilllaJbHe 3HaUeHH: [JIs yXBaJleHHs
pineHHS TepXkaBoo Y popMy aKTiB 3aKOHOMIABCTBA, YIIPaB/IiHHS UM IIpaBoOCyfid. 3a00pOHSEThCA TakKe
BTPyYaHHd Y 3[IiFICHeHHS CyBepeHHOIO BUOOpPYy 0cobolo, SIKIIO Iie He CyIlepedmnTh OIHOIOPAIKOBOMY
iHTepecy 4m iHTepecy BUILOTO HOPAAKY BiAIIOBiAHO [o 3acag mponopunirHocTi. ToMmy IIOIOXeHHS
Koncturynil Ykpainyu MaroTe OyTr Oijibll BrBaXkKeHi CTOCOBHO PO3yMiHHS IIPMHITMINB IIOBAaru riIHOCTI
JIIOVIHW, CBOOOAM, piBHOCTI 1 HegMCKpMMIiHAILil, IIPOIIOPIIINHOCT, BU3HAYeHHS KOJIa IIO3UTMBHIIX 1 Hera-
TBHMX 000B s13KiB fAepkaBu. Konkpernsanis i mertasisaris KoncruTynii YkpalHu 3yMOBIIIO€ IKiCHO HOBi
mimxonm y xofi 3mivicHeHHS (PYHKIIIVI 3aKOHOAABCTBa, YIIPaB/IiHHS Ta IPaBOCyA/Is.
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Human Rights in the Light of the Constitutional Reform
Summary

The article reveals the nature of human rights in relation to the principle of equality, freedom, respect
for human dignity, based on which formulated a number of proposals for amendments to the Constitution
of Ukraine. Legal structure of negative and positive obligations of the state in this area in the light of the
principle of proportionality is formulated.

Human rights are analyzed through the prism of individual freedom as the ability of certain respon-
sible choice; through the prism of equality of opportunity and non-discrimination; human dignity as a
decisive solution to the state in sphere of human rights that are established at values of the individual.
On this basis, proposed in Article 3 of the Constitution of Ukraine the new wording duties of the state to
protect human dignity.

In the context of the duty of the State to protect the human rights are reveals of the content essence
of human rights. Human right is a legitimate requirement for of the State on the basis of which the state
has negative and positive duties concerning protection interference in the private sphere, which is restrict-
ed under the principles proportionality. That interference is not encroach upon the essence of the content
of human rights, restrictions must be balanced and not to impose arbitrary obstacles under which human
right was difficult to implement or their implementation lost its useful effect.

Horizontal effect of the Constitution are disclosed, which defines the quality of legislation in the field
of public and private law, acting on understanding the essence of the content of a fundamental right. On
this basis are formulated requirements for the quality of legislation, administration and justice, as well as
proposals on the content of certain provisions of the Constitution of Ukraine.
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Muxavino CABYUH,
3aBiay4nii kKageaporo
Bakapnarcbkoro
Z1epxaBHoro
yHiBEPCUTETY
(¥xropoa),

AOLEeHT,

KaHgunaar

OPUANYHNX HAYK

NMoniTMKo-nNpaBoBi rapanTii
Aemokparii B YKpaiHi

3abe3neuennss npoeedenHss O0eMOKpaAMuyHUX 6uoopie i
pedepenoymie 32iono 3 eumozamu Koncmumyuii mae mpu-
€0uHy Memy: KOHmMPOAbL HAPOOYy HAO 61a0010; J1eZimUMAauito
incmumymie é1adu, a maxodc pieHicms i cnpasedausicmo y
6oslesussaetmi epomadsan. Bionosionicme 3acoodie eusnauenii
memi € Cymuicmio uUGOPUUX NPOUEOYP Y MEeXAHIZMI KOHCMU-

myuitinoi depicasu.

DopmyBaHHS TOJITUYHOI BOJII HAPOIy 3a-
JIeXUTh Bin 6aratbox (hakTopiB: MicIst i podi
MapTiil y CyCIiJIbHO-TIOIITUIHOMY SKUTTi, PiBHS
cBOOOIM BUPasKEHHsI TOIJISIIIB Y CYCIJIbCTBI,
CTyIIeHSI PO3BUTKY IOJITUYHOI CHCTEMHU CyC-
IJIBCTBA, MOJIITUYHOI i IPaBOBOI KyJIbTYPU I'PO-
MaJIsIH, CUCTeMH KOHCTUTYIIHHUX IiHHOCTEH
TOIO. Y Cy4acHUX YMOBax Jeaji OiJIbIoi Baru
HaOyBa€ 3a0e3MedeH sl MOJITHYHOI iHTerparii
B CYCIIJIbCTBI, GaJlaHCy PO3BUTKY YKPaiHCHKOI
HaIlii Ta HAI[IOHAJBHUX MEHIINH, 30epesKeHHs
Ta NPUMHOXKEHHA X HallioHaJbHUX I[IHHOC-
teid. [TopyIeHHs Takoro 6aiancy IPU3BOAUTD
JI0 BUHUKHEHHs Pi3HOTO POJly MapriHaJbHUX
IOJITUYHUX CUJL, AKI IiJ| ITOILYIiCTChKUMMU rac-
JIaMHM HaMaraloTbCsl IPUITH JI0 BJIA/IN Ta TIPO-
BECTH IIeBHi pa/IMKaJbHi 3aX0A1. Y BUIIAJIKY,
KOJIM Taki mapTii cBOIMM IiassMu abo istiiib-
HICTIO 3aTPOXKYIOTh 3aca/jaM KOHCTUTYIIITHOTO
Jajry, HeoOXiZIHO BKUBATH aJ€KBATHUX 3aX0-
niB. Taka cucrema 3aXuUCTy J€MOKPATHYHIX
IIHHOCTel Yy KOMIapaTUBHIi JiTepaTypi oTpu-
MaJia Ha3By <«BOWOBHUYOI /eMOKpartii», (eno-
MeH SKOi HeOoOXiZIHO IOCJiNTH, BUXOASYU 3
BiTYM3HSHUX YMOB Ta PeaJtiii.

lapanTii memoxpartii BUPaKAIOThCS TaKOXK
yepe3 cynoBuil MexaHism. Tomy okpemy yBary
Gyzie IPHJIiIEHO MUTAHHSIM 3a0e3IedeHHs IEMO-
KPaTUYHOTO JIaJTy CUCTEMOIO KOHCTUTYIIIHOI Ta
asMiHicTpaTUBHOI TOCTHIN. Y 1IbOMY KOHTEKCTi
BOXXJIUBUM € TIMTaHHS MOXKJIUBOCTI NepeBipKu
Ppe3yIIbTatiB napjaaMeHTchbKkux Brbopis Koucru-
Tymiitanm CyznoM YKpaiHu, 1o TarHe 3a co6oio
Hebe3MeKy TOJITH3AILT I[bOT0 OpraHy.

1. 3aranbHa xapaKkTepucTrKa
rapaHTinn gemokparii

lapanTii nemoxparii MatoTh mi€eBUI Xapak-
Tep JIMIIe B TOMY BUIAJIKY, KOJIM BOHU CTBOPIO-

I0Th IITICHUN MeXaHi3M 3a0e3MeYeHHsT Peaib-
HOTO HApOJHOTO BOJICBUSIBJIEHHS y BUpillleHHi
crpaB myOJIiYHOT0 3HaueHHs. BiTunsHsini Bueni
B. Toropisnko ta B. MenopeHKo, A0CTiKY0IM
pedepenaym sik opMmy GesnocepenHboi 1eMO-
Kpartii, BUI/IAIOTh 3araibHi (32 cdepamMu KOH-
CTUTYIIHHOTO JIaZly — TOJITUYHI, eKOHOMivHi,
COITiaJIbHi, yXOBHi) Ta crieliaabHi (HOPMATHB-
HO-TIPABOBi Ta OpraHi3aIliitHO-TTPAaBOBi ) rapaHTii
nemokpatii [1]. Ha mymky pociiicbkoro B4eHoro
O. 3uHOoB’eBa, rapanTii BHOOPYOTO MTpaBa MOKHA
TIOJIJISATY Ha TIOJIITUYHI, OpraHisamiiiii Ta mMare-
piasybHi rapaHTii, a TAKOXK TPaBOBi caHkiiii [2].
Tapanrii gemMokpatii — 11€ cyKymHicTh HOP-
MaTHBHO-TIPABOBUX, iHCTUTYLIHHUX Ta IpoO-
HeypHUX (OpM i MeTOiB, 3ac06iB i croco6iB
3a6e31edeH sl BIILHOTO i PiBHOTO HapOIHOTO
BOJIEBUSIBJIEHHS 3 TINTAHb TyOJIIYHOTO 3HAYEH-
Hs Ta CyCITiJIbHOTO yIpaBJinus. Bixnosizno no
LbOTrO rapaHTil MOAIIAIOTECA Ha HOPMATUBHO-
1paBoBi (cuCTeMa HENOPYHIHWX IIPABOBUX
MPUHIUIIB), iHCTUTYMMHI (TTosiTHyHi, hinan-
COBOTO Ta OPTraHi3aliiiHOro KOHTPOJIO, IPo-
Ma/ICbKOTO Ta CYJI0BOTO KOHTPOJIIO) Ta Ipolie-
CyaJibHi (3BepHEeHHS 32 3aXMCTOM HOPYIIEHOTO
pasa /10 Cyry 4u oMOyICMeHa, TapJIaMeHTChKi
KOHTPOJIbHI nipotieaypu). [lonoBHIOE cuctemMy
rapaHTiil 1eMoKpartii IopuuYHA BiTIOBiaTh-
HiCTh 32 BUYMHEHHS TEPEIIKOfl Y 3filiCHeHHi
okpeMux ¢opMm 6GesrmocepenHboi IeMOKparii,
110 3aKPillJIeHO YNHHUM 3aKOHO/IaBCTBOM.
Croropai TapanTii BiTbHOTO J€MOKpPaTHY-
HOTO JIa/ly PO3IJISZAI0THCS Yy KOMIApaTUBHIN
JiTeparypi yepe3 MpuU3My KOHIEMIIii «BOHOB-
HUYOi JeMOKparii», ska Oysia 3akjajeHa B
Bonncrromy OcnoBHOMY 3akoHi i ocizoB-
HO BTUMOETBC y mpaktuii DenepatuBHIM
koHctutyniinuMm cynom (DOKC) Himeuunnu.
OpnHi€eo 3 ocTaHHIX KPOK y HabGJIMKEHHI 10
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CboroaHi
rapaHTii BisIbHOro
AEeMOKPaTn4HOro

nany
po3rsaarTbCs
Yy KoMrapaTtuBHIv
nitepartypi 4epes
npu3mMy KoHUernLjii
«BOVIOBHNYOI
AeMoKparii», ska
Oyna 3aknaneHa
B BOHHCBbKOMY
OcHoBHOMY
3akoHi i
rnocnigoBHO
BTI/IIOETLCS

y npakTuLi
denepatnBHUM
KOHCTUTYLIVIHUM
cyaom (PKC)
HimeqyunHn.

B ocHoBy
KOHUenuji
«BOMNOBHUNYOI
AEeMoKparii»
rnoknageHo
peakuito Ha
HeJoAChbKY
npakTuky
npasJiiHHS
HauioHan-
coujianicTu4Hoi
naptii (HCLAIT)
Hime44nHn.

KOHIIETIIii «BOHOBHUYOI IeMOKpaTii» 3pobuia
[cnawnist, ne npuitHATO HOBUIT OpraHiyHUN 3a-
KOH IIPO IOJIITUYHI MapTii, BHACIIZ0K Aii SKO-
ro Bepxosuwuit Cyx [cnanii npuiinas pimenus
PO MPUMYCOBUH PO3IMycK GAacKChKOi TMapTii
Baracyna. Ileit Bepmukr BepxoBuoro Cymy
BusHano Koncrurynilinum cyzom Icnanii sk
TaKWii, 1110 He TIOPYIIIY€ [paBa JIOAWHU i OCHO-
BOMOJIOXKHI cBOOGOAM [3].

B ocnoBy konremniii «BoiOBHUYOI eMO-
KpaTii» IOKJIaZieHO peakllil0 Ha HEeJIOICbKY
npakTuKy npasiinasg Hamionamn-comiamictuy-
noi naptii (HC/IAIT) Himeyunnu. Ak Bimomo,
HCIAII npuiinia o BAaau IiIKOM mapJia-
MEHTCBbKUM HLISIXOM i 3a Jjonomoroio pede-
PEHIHUX TPOLeLyp Y3aKOHWJIA HaJ3BUYaiiHe
3aKOHO/IABCTBO, SKe 3aKPillJIIOBAJIO ITPUHITUIL
(iopepcTBa, MKBiOBYBaIO (emepanbHUil 3e-
MeJIbHUI yCTpiil, mepenbadano MOKIUBICTh
icroTHUX 0OMEKEHb OCHOBHUX TIPaB i cBOOO.
Ha piBHi agMiHicTpaTuBHUX pimens. Tomy mpu
pospobiti  Bonncbkoro OcHOBHOTO 3aKOHY
1949 poky 6ysi0 BUPIIIEHO BU3HAYUTU SIKiC-
Hi KpuTepil Ta MexKi AigJIbHOCTI MOJITUYHUX
napTiif, a TUTAHHS MEPeBiPKU KOHCTUTYIIiii-
HOCTI iX HistzTbHOCTI 6YJI0 TIepesaHo 10 BigaH-
st OKC. Cporonaui KOHIIEMIisST «BOHOBHUYOT
JIEMOKpaTii» BUKOPUCTOBYETHCS i sIK 3acib 60-
POTHOM 3 TEPOPU3MOM [4].

Icnancekuit koncturymionanict E.JI. Bo-
$inp 10 ckIAMOBUX eJeMeHTIiB BOWOBHUYOI
neMokparii BiiHocuTh: 1) 0OMeKEHHS 100
BHeCEHHST MOTpaBok 10 Koucruryii; 2) oro-
JIOLIEHHS TIOJITUYHUX HapTiil 11032 3aKOHOM;
3) obMexeHHs TIpaBa TOJOCY; 4) 0O6MeKeHHs
cBoGou 00’emHanb; 5) o6MeKeHHsT cBOOOAN
cnoBa; 6) 3milficHeHHs OCBITHIX 3aXO/liB Yy BijI-
MOBiTHOCTI /10 KOHCTUTYIITHUX IliHHOCTEH [].
TakuM YMHOM, KOHIIEMIisl «BOHOBHUYO] 1IeMO-
Kparii» 3BYXKY€E CIIEKTP HislIbHOCTI 06’€IHAHD
TPOMA/IITH Ta MOXKJIMBOCTI iX BHCJIOBJIIOBAHb
IIOI0 NOJITUYHUX IIpPOrpaM JIHIIE B paMKax
3axi/iHOi KOHIIemii ;eMoKpaTii. Y paMmkax 1iei
KOHIIEMIii 6yJ0 TaKoK TPUIHITO pillleHHs
€spomneticbkoro Cyy 3 MpaB JIOJUHU Y CIIpa-
Bi Refah v. Turkey, Bunecenoro 31 summs 2001
poky i 3aTBepmkenoro mwienymom Cymy 13 iio-
Toro 2003 poky. B ocHoBy pimmenHs 6yJ0 1mo-
KJIQJIEHO TaKy IIPaBOBY IO3WUILiIO, Bi/IIIOBIHO
JI0 STKO1 TIOJIITUYHA TAPTist MOXKe 3iHCHIOBATH
CBOIO JiSIJIbHICTD NPU JOTPUMAHHI HACTYITHUX
YMOB: MO-Tiepiie, 3aco0u, 0 BUKOPHUCTOBY-
I0TBCsI, MAIOTH Oy TH 3aKOHHUMU 1 eMOKpATHY-
HUMU; [10-JpyTe, IPOIIOHOBAHI NApPTi€0 3MiHN
MOBUHHI BiAnoBifatn QpyHIaMEHTATBHUM ie-

MOKpaTuyHuM npuHnunam. OpHak He TiTbKU
3aco0w, a i MeTa, 110 MIePeCIiLYETHCSI TTAPTI€o,
MOXKYTb Oy TH 0OMEsKeHi IepsKaBoIo.

Sk paBuUIIO, TaKi 3aX0/M CIPAMOBaHi po-
TU MapriHaJbHUX MAPTiH i, HA AYMKY OKPEMUX
JOCJIIHUKIB, HEMaE TOCTPOi MoTpebu pearysa-
TU TaK JKOPCTKO Ha iX fistibHicThb. 1Li Mipky-
BaHHST OOIPYHTOBYIOTHCSI THM, 1[0 J€PKABHUI
NIPUMYC PO3IINPIOE KOJIO NPUXUJIbHUKIB I1eB-
HUX MOJIITUYHUX HAIPSAMIB YU pYXiB, AKi MO-
JKYTh MAaTH €KCTPEeMiCTChKHIA, HAIliOHATiCTHY-
HU, PACOBUI Ta iHIIIOTO PO/LY XapaKTep.

Pasom i3 TuM, ¢opmasbHe 3aro3mueHHs
OKpPEMUX eJIEeMEHTIB KOHIIEIlii «BOMOBHUYO]
JIeMOKpatii» Moxke OyTH CIIPSIMOBaHe IIPO-
TH feMokpatnyHoro jany. Tak, y Pocilichkiii
Denepariii 3aKOHOABCTBO TIPO €KCTPEMIZM y
MOEMHAHHI 3 BUCOKUM BUOOPYUM 6ap’€poM 110
napsiamenTy (7 BiICOTKIB) € ofHUM 3 iHCTPY-
MEHTIB BJIaJi MO0 3TOPTaHHS [IeMOKPaTHUd-
HUX IIpolieciB Ta 3alPOBA/PKEHHSI KOHIENTY
TaK 3BaHOI CyBepeHHO]I IeMOKpaTii.

Konrentiis «cyBepenHoi nmemMokpartii» rpyH-
TYETbCA Ha (HOPMAJIbHO-AOTMATUYHOMY TJIy-
MavyeHHi KOHCTUTYIiHUX TMPUHIUIIB JeMO-
kparii Ta JepxaBHOTO cyBepenitery. Ileii
TEepPMiH 3ampoBagun Tpe3uneHT Pociiicbkoi
Depeparii B. ITyTin, HOBoOOpaHUH TPE3UAEHT
P® /1. Mengenes [6] Ta Bimomuii pociiicbkuii
yuenuii-iopuct B. 3opskin [7]. Ileit Tepmin
€ KaJIBKOIO i JIOCJIiBHUM IepeKIaJloM aHIJIOo-
MOBHOTO TepMiHy sovereign democracy [8],
SIKMI CKOpillle 32 BCE MOKHA TPAKTyBaTH SIK
He3aJIeXKHICTh (CaMOJIOCTATHICTh) /IEMOKPATii,
TO6TO cBOOOMY BIiICHEHHS JEMOKPATHYHUX
IpoleAyp Ta HasIBHICTb BiHOCHO He3aJex-
HUX [IeHTPIB Braau y cycninbetsi. [Ipu mpomy
OKpeMi pocilichbKi TPOMAZICHKi [Tistui, TOJiTOJIO0-
ru nocuiaioTbes HaBiTh Ha mpami K. IlImitra
[9], BimoMoro HiMenbKOTO I0pUCTA, KU BHIC
CYMHIBHUI BKJIAJT Y JIETITUMAIIIIO HAIUCTCHKO-
ro pexxumy A. itiepa i skoro HUTIIBHO KPUTH-
KyBasu Bizomi konctutytionamictu A. I1laiio
ta @. ¢on laek [10].

Tak, anamisylouu NPUYMHU KPU3H KOH-
LeNTy Halii-Iep:kaBy, SKa € OCHOBOIO Becrt-
(hasbebkoi  cucTemMu  CBiTOBOTO IOPSIZIKY, 3
ypaxyBaHHSM BIUIMBY TpaHCHAI[iOHATbHUX
KOpIopailiii Ha MeXaHi3M NPUHHATTS BJIAIHIX
pillleHb, TOCUJIEHHS iSI/IbHOCTI TEPOPUCTUYHUX
opraHizaliiii, TOB’sI3yI04n sIBUINA raobasisartii
i ¢pparmenTarii 3 mpobaemMamMu eeKTUBHOCTI
BJs1a/i1, B. 30pbKiH 10XOANTH BUCHOBKY IIO/I0
HeoOXigHOCTI (POpPMyBaHHS CHCTEMU KOHCOJTi-
narii cycminberBa. s ines takox HeomHopa-
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3rigHo 3

4acTuHor 1

crarti 37 KoHcTuTyuii
YkpaiHu 3aknageHo
e/IeMeHTH
«BOVIOBHUYOI
AeMoKparii» Lwoao
AiSIbHOCTI MOJITUYHUX
naprin: «YTBOPEHHS
Ta QiSNIbHICTb
noAITUYHNX NaPTIvi

Ta rPOMafAChKNX
opraHisauii,
nporpamHi uini abo
Aii ikux cripsiMoBaHi
Ha nikBigawito
He3as1IexXHOCTI
Ykpainu, aminy
KOHCTUTYLIVIHOro
n1aay HaCuJbHULbKUM
LUJISIXOM, MOPYLUEHHS
CYBEPEHITETY |
TEepUTOPIanbHOI
uinicHocTi gepxasu,
nigpwms ii 6e3neku,
HEe3aKOHHEe
3aXOM/IEeHHSsI
Jiep>xaBHoi Bnaau,
nponaraHay BiviHW,
HacwabLCcTBa, Ha
PO3rasiloBaHHsI
MIXETHI4YHOI, pacoBoi,
PENIriviHoi BOPOXHEYI,
riocsiraHHs1 Ha rnpasa

i cBOGOAM TIOANHY,
340POB’sl HACEJIEHHS,
3a00POHSIIOTLCSI».

30BO CTaBasa IpeJIMeTOM IIOPiYHUX TIOCTaHb
B. Ilyrina [11].

Crekyutiotoun Ha 11pobsieMi eeKTUBHOCTI
Ta IOTY/KHOCTI JepKaBHOI BJIaAW, KOHIIEIIid
«CyBepeHHOI JeMOKpaTii» (aKTUYHO TpakK-
TYETLCS K CBOEPIHUI MeXaHi3M BOJIEBHSIB-
snenHst Hapoxay. Koncomigarist sk cycrmiibeTsa,
UMOBiIpHO, 6a3yeTbCsl HA IEBHUX KOJEKTH-
BiCTCHKUX LIHHOCTSX, IIO BKe came 1o cobi
CTaBUTb ITiJ[ CyMHiB HAPi’>KHUI KaMiHb, KBiHT-
€CeHIIio JIeMoKparii — 3abe3medeH st BiKpH-
THUX TNPOLEJYp Y3TO/KeHHs iHAMBiAyaIbHUX,
KOJIEKTUBHUX (KOPIIOPATUBHUX) Ta CYCIiJb-
Hux (y6IiYHMUX) iHTEpeciB.

TakuM YMHOM, KOHIIEMIisI «CyBEepPEeHHOI Jie-
MOKpaTii» He Ma€ HiY0TO CIiJIbHOTO 3 KOHIIEII-
i€10 «BOMOBHUYOI /IeMOKpAaTii», a cKopilie €
dopMoro Jerasnizailii aBTOPUTAPHOTO PEKIMY,
3abe3reueHHsT BUAUMOTO «bacary» HOMiHAIb-
HOTO POCiHCHKOTO KOHCTUTYIIOHATI3MY.

B Ykpaini takox icHye npobiiema epekTHB-
HOCTI siepskaBu Ta ii MoryTHocTi (powerful). 3
TOYKU 30pY eeKTUBHOCTI BJIAIM ITOCTAE IH-
TaHHs TIPO 3a0e3leyeH st OATAHCY B CUCTEMI
BJIa/IA Ta HaIIpAI[IOBAaHHS yCTaJeHUX BiKpU-
TUX 1pouenyp GHopMyBaHHS HOJITHYHUX Pi-
IIeHb OpraHaM¥ My6JIivHoI Baaau. BixnosinHo,
JUISL TOTO 100 11i pirneHHsT Oy KOMIETEHT-
HUMW Ta aJleKBATHUMU TIOTOYHIN cuUTyaIlii,
HEeOOXiHUI 3BOPOTHUN 3B'A30K i3 HaceseH-
uam. Komnmeniisi «cyBepennoi maemokparii»
He Tependavyae Mboro, a HABIAKK — BEJE /IO
KoJjarcy edeKTUBHOCTI BJIajid, 30KpeMa /10
3pOIIeHHs GIOpOKpaTii 3 IHIIUM CEKTOPOM
(6isHec-cepeoBHUINEM), MOHOIOJII3allii BJa-
. Briaja cnmpaeTbes 1mepeBaskHO Ha CUJIOBI
CTPYKTYPU Ta MOHOIOJbHUMI Kamitas (Ha-
npukaan, cboropni B Pociiichkiit Depepartii
BIIPOBA/I)KYETHCSI TAKOXK KOHIIEIIIisl «KOPIIO-
paTtuBHOI zepskaBu»). HasgBnicTh cnammuum
KOJICKTMBi3MYy, OpPi€HTyBaHHS HaceJeHHS Ha
Jep:KaBHUI  MTPOTEKIIOHI3M, XapaKTepHUit
MPOSIB TIOBEIIHKKM OiMbINOCTI HACETEHHS K
«CcBOOO/IY Bill»> BUDAKAETHCS Y BJIAIHIN CBABO-
JIi Ta 4aCcTUX BUIAAKaX IIPABOBOrO Hirijismy.
Bei 1i peui € 6e3mocepeHiMU 3arpo3aMu i ofi-
HOYACHO BUKJIMKAMU JIeMOKpaTii, i Bonu gpar-
MEHTAPHO TAKOK IIPOSBJIAIOTHCA i y HAC.

B VYkpaini 3aknameno nmpaBoBi ocHOBU 3a-
6eslevyeHHsT BiIbHOTO JIEMOKPATUYHOTO JIAJTY.
Hacammiepes, 11e BUPaKA€TbCS y KOHCTUTY-
miitHiit 3a60poHi y3ypmaiiii Biagud Ta Jieri-
TUMHI MOXKJIUBOCTi 3MiHU KOHCTUTYIiHHOTO
JIaly BUKJIIOYHO 3 BOJI Hapomy. Y CBOIO uyep-
ry, icHye cucrteMa KOHCTUTYIIIHUX IiHHOC-

Tell: Mo-Teplire, JIOAWHA, ii JKUTTS i 3M0poB’s,
YecTb i TiHICTh BU3HAIOTHCS HAMBUIIOIO CO-
1iaJbHOIO IiHHICTIO; To-Apyre, KoHcturyiris
He Moke GyTH 3MiHeHa B OiK 3By)KeHHsS abo
0OMesKeHHsI OCHOBOIIOJIOXKHUX TIPaB i cBOOOI,
JIIKBiJaLli] 1epKaBHOIO CyBEepPEHIiTeTy Ta 1opy-
IIIeHHsT TePUTOPiaibHOI IijicHOCTI YKpainy;
no-tpete, monoxenHst podxainis I, 11T ta XIII
Koncrurymii, ski, B1acue, i ckramaioTs 3acaan
KOHCTUTYIIHHOTO JIajy ¥YKpaiHu, meperJisja-
IOTbCSI OCTATOYHO 3a PillleHHSIMU BCeyKpaiH-
cpkoro pedepennymy. Pesizis Koncrurymii
noTpeGy€e MOCSATHEHHS CYCIHUIBHOTO KOHCEH-
CyCy, OCKIiJIbKM IOIepeflHE CXBaJEeHHs KOH-
CTUTYIIHOTO MTPOEKTY Iepesibauae He MEHIIe
JIBOX TPETUH BiJl KOHCTUTYLIHHOTO CKJIALy
Bepxosnoi Pagu 3 octaTouyHuM i0ro cxBaseH-
HSM Ha pedepeHayMi.

3rigao 3uyactunoo 1 crarti 37 Koncrurymii
Ykpainu 3akJajleHo eJeMeHTH <«BOMOBHUYO]
JIeMOKpaTii» 1040 AislIBHOCTI MOJITUYHUX
napTiil: «YTBOpeHHs Ta AisJIbHICTh TOJIiTHY-
HUX TapTii Ta TPOMAJChKUX OpraHizalliii,
mporpaMHi i a6o mii SIKUX cHpsiMoBaHi Ha
JIKBifario He3aseXHOCTI YKpaiHu, 3Miny
KOHCTUTYIIHOTO JIa/ly HACUITBHUIILKIM IILITS-
XOM, IIOpPYLIEHH CyBEePEHITeTy i TepUTOpiaJib-
HOI TIJTICHOCTI ZiepsKaBW, MiApPWB ii OGe3neKH,
HE3aKOHHE 3aXOIUVIeHHSI JlepPsKaBHOI BJIa/y,
Iponaranjy BiiffHM, HACHJIbLCTBA, HA PO3NAJIIO-
BaHHS MiXeTHiUYHOi, pacoBoi, pemiriiinoi Bo-
PO’KHeYi, MOCSITaHHs Ha TIpaBa i cBoboIu JIio-
JIMHY, 3JI0POB’ST HACeJeHHs], 3a60POHSIOTHCSI>.
Taki muTanHs BUPIMIYIOThCS anMiHiCTPAaTHUB-
HUM cyzioM i He migBigomui Koncrurymiitnomy
Cyny Yxpainu. [Ipobiema, 4 HaBiTh AuIeMa
KOHIIEMIIii «BOWOBHUYOI JeMOKpaTii» paHO
Yy TM3HO CTaHe aKTyaJbHOIO i B YKpaiHi, 60
MOJKYTh BUHUKHYTHU CIPOOY BUPIIIEHHS KOH-
CTUTYMIMHOCTI [iSTBHOCTI MONITUYHUX Map-
Tiit. OCKiZIbKM KOHIENIlisl «BOMOBHUYOI Ie-
MOKpaTii» CTOCYETbCS BipOTi/IHOCTI BHECEHHS
neBHUX 3MiH 0 Koncrurynii Ykpaiau un Bu-
3HAYEHHS MEX 3/1iiICHEHHS OCHOBOIOJIOKHIX
mpas i ¢BoGO/ JIOAWHH, 151 TIpobieMa €, 6e3-
YMOBHO, aKTYaJIbHOIO i 3aCJIyTOBY€ Ha LIUPIIe
JOCJIIPKEHHSA.

TakuM 9yuHOM, MM 6aYMMO KiJbKa 3pi3iB
KOHCTUTYIIMHUX TapaHTiil BibHOTO JeMO-
KPaTU4HOTO JiaJy. 30KpeMa, cepesl HUX MOK-
Ha BUIINTH: TapaHTii cBOOOAM MOJITHYHOI
JSJIBHOCTI Y CIIIBBIIHOIIEHHI 3 KOHUEIIIE0
«BOMOBHUYOI /IeMOKpaTii»; TapanTii meMoKpa-
THUYHOTO JIafly Ta AisIbHICTH 3ac06iB MacoBOi
incdopmartii; posib MO TUYHUX MAPTIN y JIEMO-
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lMonitnyHi napTii
CTaHOBJIATb
OCHOBY CTPYKTYpU
MONITUYHOT
cUCTEMU, BOHN
CrpusitoTh
CTPYKTYPYBaHHIO
napaameHTy
LLIJIIXOM YTBOPEHHS
ppakuivi Ta koasniyii
6inbLUOCTI, sIka
OTPUMYE paBo
popmysaru ypsia.
Taki cy4acHi
KOHCTUTYLIiVIHI
3acanu [issibHOCTi
napTivi 4aTb
3MOory 3po06uTH
BUCHOBOK, LLIO

B YkpaiHi naprii
nepebyBaloTb Ha
nepexigHiv craaii
pepopmyBaHHS

3 naprin
€J1eKTOPasIbHOro A0
napaamMeHTCbKOoro
TUny.

KPaTUYHOMY TIPOIIEC; TIpobJieMu 3a0e31eYeHHsI
(inancoBoro Ta opranizaiiiHOro KOHTPOJIO Y
IIpolie/fypax HapoZHOTO BOJIEBUSIBJIEHHST; CY/10-
BUII 3aXUCT IIpaBa HApPO/Ly HA BiJIbHE BOJIEBHIB-
JIEHH: Ta CIIPaBe/JINBeE i YeCHe FOJI0CYBaHHS.

2, FapaHTii gemoKpaTnyHoro nagy
Ta NoAiTUYHI napTii

IleMokpatisi miepenbadae 3arnpoBajKeHHsT
FPOMA/ICbKUX I1HCTUTYTIB, $Ki AalOTh 3MOrY
3a6€e3Me4YnTH TPOMAJCHKUN KOHTPOJb 3a [i-
smbHicTIO Ty6riyHoi Baagu. Kamamu Ttaxoro
KOHTPOJIIO 3a6e31edyioThest depes (GyHKILio-
HYBaHHS IOJITUYHUX HapTiil Ta rPOMajICbKUX
opramizarniii. [ucTuTynionamisarnis mnosiTuy-
HUX TAPTiil € MepImuM cTyneHeM iHTerpaiii y
CYCIJIbCTBI 11 ZiepsKaBi, a IPyTruii CTyIiHb iHTe-
rpaitii BizoOpaskae 6e3mocepeHbo MisIbHICTD
MOJIITUYHU X MapTill 3 MPUBOLY 3aBOJIO/IIHHS,
yYTPUMAaHHsI Ta BUKOPUCTAHHSI ITyOIIiuHOT BJIa-
[TV 32 JOTIOMOTOIO JIETITUMHUX 3aC00iB.

Y moniTuuwiii cuctemi cycmimbcTBa IO-
gitnyai maprii cnpusgioTh (HOPMYBAaHHIO Ta
BUPaXeHHIO BOJIi IPOMaJIsIH, 1[0 OIIOCePeAKO-
BYETBbCSI 4epe3 CTPYKTYPYBaHHS IOJiTUYHOI
CUCTEMH, y4acTh y NePioANYHNX JIeMOKpaTHy-
HUX BHOOpax Ta MOOimizaliio BUGOPIB Mpu
rojiocyBaHHi Ha peepeHyMi.

[TosiTnuna cucrema cycrisbeTBa pO3IJs-
JTAETBCST B SIKOCTi «IIEpPIIOr0 CEKTOpa» IbOTro
CYCIIIBCTBA, SIKWiT KOHIIEHTPYE B cobi Mexa-
Hi3M JieriTuMartii my6aigHoi BIagd IIJISXOM
BU3HAUYEHHS [IeMOKPAaTUYHOIO IOPSIAKY 3a-
MillleHHsI TI0cajl NPe/CTaBHUKAMU Hapoay Ta
3abe3medeH st PiBHOTO AOCTYILY A0 TIyOIigHOi
cyx6u. KoHcTuTymiitHuii cTaTyc moiTHIHuX
iHCTUTYTIB BU3HAYAETHCSI HLIAXOM BU3HAH-
Hs 3arajJbHUX IPUHIUMIB iX IIPaBOBOrO IIO-
JIO)KEHHS Ta BCTAHOBJIEHHSAM A€MOKPaTUUYHUX
CTaH/AapTIiB iX opraHisarii.

TyT BUHUKAE NMUTAHHS TIPO MeXi JiepKaB-
HOrO BTPYYaHHS y BHYTPILIHIO [isJIBHICTD
opramizarii mosiTMYHUX iHCTUTYTIB. BoHO
TaKOXX TiCHO IOB’sA3aHe 3i CIiBBiJHOIIEHHSAM
KOHCTUTYIIHHUX Ta KOPIOPATUBHUX HOPM
oprauizartii. /[ep;kaBHe BTpy4aHHs y BHYTPillI-
Hi crpaBM TOJITUYHUX OPraHizaIiii morryc-
THMe 4Yepe3 3aKOHOJABCTBO Ta IIPaBOCYII.
BukonaBua Biaza Moxe Jidlle 3BEPHYTHCS
JI0 Cy/ly 3 METOI0 BCTaHOBJIEHHS (DAKTIB I10-
pylLIeHHs [PaBOBUX HOPM, Ha IijcTaBi 4oro
CyJI MO3Ke 3aCTOCYBATH Bi/IIIOBi/IHI CaHKILii 10
oprasisanii-npaBonopyIrHmKa.

Kouncruryniiinnit Cyn Yxpainu yacTko-
BO BUpimuB 10 auiemy. OcCKiTbKH 3aKOHO-

JIaBCTBO BCTAHOBJIIOE 3a00POHY BTPYYaHHS Y
BHYTPIIIHIO MisIbHICTh MOJMITUYHUX TAPTii i
o0’e/iHaHb POMAJISTH, OKPIM BUIIAJKIiB, BCTa-
HOBJICHUX 3aKOHOM, TaKe BTPyYaHHs IOBUHHO
Gy TH JIETITUMHUM:

« .. BHYTPIillIHSI OpraHisailisi, B3a€MOBiJl-
HOCWHHU 4JIeHiB 06’€IHaHb TPOMasAH, iX IIij-
pO3iaiB, cTaTyTHA BiJAIIOBiZAJIBHICTD YJICHIB
mux 00’€HAHD DETYJIOITHCSA KOPIOPATHB-
HAMHM HOpMaMH, BCTaHOBJEHUMHU CaMUMHU
00’ €/IHAaHHAME TPOMAIISH, siKi 6a3yl0TbCsT Ha
3aKOHi; BU3HAYAIOThCs MUTAHH, SIKi HaJleXKaTh
10 iX BHYTPIIIHBOI OopraHizailii abo BUKJIIOY-
HOi KOMIIeTeHIlii i mifygaraioTh caMmocTiiiHo-
My BupimenHio. OTke, BTpy4YaHHS OpTaHiB
Jlep’KaBHOI BJIa/IM, OPraHiB MiCIIeBOTO CaMo-
BPSAyBaHH#, iX MOCAAOBUX i CIyKO0BUX 0Ci6
y 37iiICHIOBaHy B paMKaxX 3aKOHY JisIIbHICTh
00’€/IHaHb IPOMA/ISTH He JI0TTY CKAETHCSL.

(...) Busnauenns1 HasexXHOCTi MUTaHb [0
BHYTpIillIHbOOpTaHi3aIliiiHoi aisibHOCTI  abo
BUKJIIOYHOI KOMIIETEHINi 06'€HaHHsI rpoMa-
JISTH Y KOXXHOMY KOHKDETHOMY BUIIAQIKy BU-
pilrye cyzn y pasi ockap:keHHs TPOMaIsTHUHOM
aKTiB i it Takux 06’ enHaHb> [12].

IlomitTnuni mapTii CTAHOBJIATH OCHOBY
CTPYKTYPH IOJITUYHOI CUCTEMHU, BOHU CIIPUS-
I0Tb CTPYKTYPYBaHHIO IapJaMeHTy ILISIXOM
YTBOPEHHsI (hpaKIliii Ta Koasriiii GiIbIIoCTi, sika
oTpuMye 1paBo ¢opmyBartu ypsia. Taki cyyacHi
KOHCTUTYIIIIHI 3acamu MisyIbHOCTI mapTiil na-
10Th 3MOTY 3pOOUTU BHCHOBOK, IO B YKpaiHi
mapTii mepebyBaioTh Ha mepexinHiii cTazii pe-
(hopmyBaHH: 3 mapTiil e1eKTOPATIBHOTO /10 TTap-
JIAMEHTCBKOTO TUITY. Y TBOPEHHS MapTiii napJa-
MEHTCBKOT'O THITY HaKJIa/Ia€ Ha HUX JOIATKOBUI
0060B’s130K 3a0e311eYeHHsI JIEMOKPATUYHUX CTAH-
JapTiB HAPOAHOTO BOJIEBUSBJIEHHS IIiJ] 4ac BU-
6opiB i pedepenmymy. Ilepenbauysani 1m03u-
TUBHI ab0 HeraTWBHI HACJIAKK pillleHb MmapTii
MIOBMHHI a/leKBaTHO JOBOAUTHUCS 10 BiloMa BU-
6opitis. I1pu 11bOMy Ma€e Ha/[3BUYANTHO BasKJIMBE
3HAYEHH Bi/INIOBIAHICTb JeMOKPATUYHUX 3aca/l
oprauizanii i mis7TPHOCTI TOTITUYHUX TMAPTiid
KOHCTHUTYIITHUM 3aCTEPEKEHHSIM 1 0OMeKeH-
usam (cratts 37 Konerurytii). ¥ xomi BuGop-
YOro MPOIECY 3TIMHO 3 BUOOPUYUM 3aKOHOJIAB-
CTBOM Ha TapTil JiAra€ OCHOBHUI TsTap 100
opmyBaHHS BUOOPYMX KOMICiit cepeaHboi i
HM)KYOI JIAHOK, $SIKi YTBOPIOIOTbCS HA Iepion
Bu6opis. ITapTii MOBUHHI BOJOAITA AOCTaTHi-
MU OpTaHi3aliifHIMKU Ta MaTepiaJlbHUMU pe-
cypcam, 11106 OyTH 3MaTHUMHU HABYUTH JOIEN
Ta 3a0€3MMeYNTH CKJIAJl [IUX BUOOPUMX KOMICiit
KBaTi(hikOBAaHMMHU TIPAIliBHUKAMU, OCKITTBKU X
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Ljopoky
nepenbavaeTbcs
BUniara KoLuTiB

3 4epPXaBHOro
6roaXeTy Ha KOXHY
noAiTMYHY NapTito,
Lo ogepxana
npeacTaBHULTBO

y BepxosHivi Pai,
BUXOAS14U 3 BiACOTKA
rosocis BnbopLiis,
OTPUMAHUX HEIO

3a pesynbraramm
napaamMeHTCbKux
BnbOpIB.
3arasibHuii po3mip
piHaHCyBaHHS
CTaryTHOI
AIS/IbHOCTI NapTiv,
L0 ogepxanu
npeacTaBHULTBO

y naps1aMeHTi,
CTaHOBUTb

0,01 MiHiManbHUX
3apo0biTHWUX nnar,
MOMHOXEHUX Ha
KisibKiCTb BUOOPLIIB,
BKJ/IIOYEHUX A0
crnvckiB Bnbopuis
Ha OCTaHHIX
napaamMeHTCbKux
Bubopax. KoxHa
rnosliTN4Ha napTis
3060B’s13aHa
oiliiHO
onpwItoaHIOBaTH
3BIT PO AXxepesa
ix piHaHCyBaHHSs T
BUTPA4YaHHSI KOLUTIB.

GopMyBaHHSI € TAPAHTIEI0 BiTBHUX, YECHUX 1
JEMOKPATUYHUX BUOODIB.

Byne nmomuikoio ama mosmituanoi maprii
pu BUPOOJIeHH] ii
BuGOPYOTO TIPOIIECY Ta B TIEPioj Mixk BrOOpa-
MU MaHiITyJII0BaTH TPOMAJICBKOIO JYMKOIO abo
CIIMpaTUCS Ha HEOCBiYeHy Macy HeBirjacis.
Ile cynepeynTb cydyacHMM TEHJEHIiSIM cycC-
IiIBHOTO PO3BUTKY, B IKOMY BCe GiJIbIIy POJIb
BiZlirpaloTh Mac-meia.

OcHoBHa GYyHKIlSI MapTiil y bOMY CeHci
[oJiArae 'y NpoBeAeHHI aZleKBaTHUX OCBITHIX
3aXO/iB 111010 BUCBITJIEHHS CBOIX IIPOrPaMHUX
1isieit Ta 3aBaaHb, ix mepesar Tomio. TyT, 6e3-
NepevHo, 3HaYHy POJIb Biflirpa€ 3akoHO/aBYe
peryJIioBaHHsl PpeKJIaMU, HOPSIIKY BeJeHHs
nepeABUOOPHOI ariTallii Ta IOPUANYHA BiAIIO-
BifanbHicTh 3a Ardamartiio.

HeobXiTHUM KOMIIOHEHTOM CyYacHOI TeH-
JleHIIil PO3BUTKY iHCTUTYTY HOJITUYHUX I1ap-
Till € iX (hiHaHCYBaHHS 3 IePKABHOTO OIOKETY
3 MeTOIO He JIoNyCcTUTH (hiHaHCYBaHHS MapTiit
KPUMiHQIBHUMU YW HalliBKPUMiHAJbHUMU
CTPYKTypamH, (hiHaHCYBaHHS 3-32 KOPJOHY YU
MaHiIyJIIOBaHH MapTisMu 3 60Ky 6i3HECOBUX
Kin. 3rizHo 3 yuHHUM 3aKkoHOAABCTBOM [13]
3a6e31e4y€eThCS MOCHIIEHHST POJI TTapJaMeHT-
CbKUX TIApTilt yepe3 ix QinaHcyBaHHd 3 zep-
skaBHoro Owmkery. [opoky mnepenbayaeTh-
Cs1 BUIUIATA KOIITIB 3 JEPKABHOTO GIOKETY
Ha KOXHY IOJIITUYHY HapTilo, IO ojepKaja
npeznctaBHUITBO y Bepxoswiit Paxi, Buxomsan
3 BiZICOTKa roJiociB BUOOPIIIB, OTPUMAHUX HEIO
3a pe3yJbTaTaMH IAPJIaMEHTChKUX BHOODIB.
3arampHUIN po3Mip (iHAHCYBaHHS CTATyTHOI
NSLTBHOCTI TIAPTIi, 10 oflep:Kaiu MpecTaB-
HUIITBO y TapiamenTi, ctranoButh 0,01 mini-
MaJIBHUX 3apPOOITHUX ILJIAT, HOMHOKEHUX Ha
KIIBKIiCTh BUOOPIIIB, BKJIIOYEHUX IO CIHCKIB
BUOGOPIIIB HA OCTAHHIX MApPJAMEHTCHKUX BH-
6opax. Kokna mositnyna maprist 30008’ s13aHa
odilliiiHO ONMPUJITIOHIOBATHU 3BiT PO JXKepesia
ix pinaHCyBaHHS Ta BUTPAYAHHS KOIIITIB.

Came poJb MO THYHUX TAPTiil sIK iHTeTpa-
TUBHUX CTPYKTYP Y BiJTHOCHHAX JeMOKpaThi-
HOTO CYCIIJIbCTBA 320€3I1eYy€E BILIUB IPOMAISTH
Ha Ty6srivHy Baamy. BimokpemieHHs mosiTHY-
HUX MapTiil Biz my6urivHoi BIaay, iX AisIbHICTD
BIIOBIZTHO /10 KOHCTUTYIHHHUX 3acaz (YacTu-
Ha nepmia crarti 37 Koncrutyiii) € ocHoBOIO
JIETITUMHOI JiIbHOCTI IO TUYHOI CUCTEMU K
incTuTyiitHOl cTpykTypu. CructemMa BiTHOCHH
JIEMOKpATii MOBUHHA HAacaMIIepel 3a0e3eunTu
HACTYIHICTh MyOJMiYHMUX BJIaj, a TAaKOX iX TO-
CTYIIOBe YZIOCKOHAJIEHHS caMe uepe3 iHCTUTY-

1iiini BigHocuun. HeoOXiaHO MiAKpecnTH, 1o
CYCHiTBHO-TIOIITUYHI iHCTUTYTH (DOPMYIOTHCS
Ha OCHOBIi IIeBHMX ITPABUJI JKUTTS, SIKi, BJIaCHe,
CKJIQJIAIOTh CYTHICHUHN 3MicT Gy/Ib-SIKOTO TOJIi-
TUYHOTO {HCTUTYTY.

JleriTMMHICTD MisSTBHOCTI TOITUIHUX Tap-
Till 1oJIATa€ y MOKJIMBOCTI NParHeHHsS HUMU
JIOCSTTHU IIeBHUX HOJITUYHUX LiJeH, ki iHKoIn
cynepeyarb 3acajiaM KOHCTUTYIIHOrO nops-
Ky. OnHax Taki i Ta 3aco6u MistTbHOCTI Tap-
Tii HOBMHHI BiAAIOBiIaTH 3acajiaM JeMOKpaTuy-
Horo Jany. B mbomy KoHTekcTi €Bporelichkuii
Cyn 3 mpas JioauHu y cripasi Socialistic Party
& others v. Turkey 3a3nauuB Taxe:

«45. Cyz 1 paniliie cTBEP/KYBaB, 110 OJI-
Hi€I0 3 OCHOBHUX XapaKTepHUX PUC JeMOKpa-
Til € MOXJIMBICTb, IKYy BOHQ BiJIKpUBA€E IS
BUpINIEHHS TIPo6JeM KpaiHu Yepes [iaJior, He
CXUJISIOUNCD /IO HACUJIBCTBA, HABiTh KOJIM 11ei
Jliasior BUKJIMKAE Po3/ipaTyBanHs. JlemMokpatis
OPOIBITAE B YMOBaX CBOOOAU BHCJIOBJIIOBAH-
HS IyMOK. 3 Ii€i TOUKHU 30py He MOke OyTu
HiSIKOTO BUIIPABJAHHS CTBOPEHHIO IIepeloH
MOJIITUYHIN TPYIi BUKJTIOUHO JIUIIIE TOMY, IO
BOHA HAMAara€TbCsi 0OTOBOPIOBATH ITyOJIiYHO
CUTYAIlilo, II0 CTOCY€EThC YaCTUHU HaceJeHHs
JIepKaBy, i OpaT y4acTb y HOTITHIHOMY KUT-
Ti, 06, KEPYIOUUCDH JEMOKPATUYHUMU MTPABH-
JIaMH, 3HAUTH pillleHHs, 3/1aTHI 3a/[0BOJIBHUTH
KOXXHY 3aiHTepecoBaHy JIIOAUHY.

Ha nymky Cyay, Toit dakt, mo Taka mo-
gitnyHa mporpama [Bumora CortiamicTuanoi
mapTii mpo 3a6e3nevdeH s <Ky pAChKOi Hallii» Ha
CaMOBHM3HAYEHHS Ta ii IIpaBO Ha «BiAAiJIeHH»>,
Ha ayMKy Cyzy, € HAaMaraHHsIM <ITiJIKPECIIUTH,
1110 3aIIpoIIoHOBaHa (pesiepaTuBHA cUCTEMa He
MOJKe BUHUKHYTH (€3 BiJIbHO BHPayKeHOI 3ro-
I KypZaiB uepe3 pedepeHyM»| OIiHIOETbCS
He K HeCyMicHa 3 iCHyIOUMMM NIpHUHIIUIIA-
MU Ta CTPYKTypamu Typenbkoi jep:kaBH, He
Po6UTH ii HECYMiCHOIO 3 TIPUHIIUIAMHU JEMO-
kparii. CyTHiCTh IeMOKpATii TIOJIATAE B TOMY,
o6 03BOJIMTH BHCYBaTU Ta 0OrOBOPIOBATH
Pi3HOMaHITHI MOJJITUYHI IIPOrpamu, HaBiTh Ti,
SKi miAMAI0Th CYMHIBY TOH MOPSIIOK, BifTIOBII-
HO /10 SIKOTO OpraHi3oBaHa y Iieil yac /iep:kasa,
IIPU YMOBI, 1110 BOHU He HAHOCATb LIKOJAU Ca-
Mili remokparii» [14].

3. OcHOBHi ¢popMM KOHTPOIO 32
npoBeAeHHAM BubopiB

Ta pedepeHagymis
JleriTumHicTh (YHKIIOHYBaHHS OPraHiB

myGJIivHOT BJTajid, PaBOHACTYITHICT il
TYTiB 3HAYHOIO MipPOI0 06YMOBJIIOETHCST 3AKOH-

LlenT IbHOT
nuSo:::'l' Komicii
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lNopyLueHi
BMbOOPHI npasa He
3aBXau MOXYTb
OYTU HANIEXXHUM
YUHOM 3aXULLEHI
Ta MMOHOBJIEHI.

3 ornsgy Ha Te,
L0 MiACTaBoo
1151 MOHOBJIEHHS
BMOOPHYMX rMpaB
€, 5K nNpaBuJio,
cyTrese
ropyLUEHHS
BUOOPHNX
npoueayp, o
6esrnocepeaHbo
BI/INBAE Ha
peaynbratu
BnboOpIB, B
6inbLIOCTi
BUNaaKIB

cyn e
06MeXyeTbCsl
KOHcTaraujieto
pakTy HassBHOCTI
MOPYLUEHHS.

HicTIO iX (hopMyBaHHH, a OT3Ke, IPOIEeLypH Op-
radizaiii maroToOBKM Ta MPOBeIEeHHs BUOOPIB
Ta pecbepeniymiB.

Came ToMy 0cobsiBY poJib y 3abe3redeHHi
HaJIeXKHOI oprafizarii BU6opiB Ta pedepeHmy-
MiB BigirpaoTh 3aco6M KOHTPOJIO 3a iX Mpo-
BezieHHsIM. /[0 HUX, 30KpeMa, HasjexkaTh: 1) op-
rasizamifiHo-MeTo4YHe 3a0e3eYeHHs] X0y
BUGOPiB BUOOPUNMU KOMicistMu; 2) hiHaHCOBHI
KOHTPOJIb 32 (GOPMYBAHHSAM Ta BUKOPUCTAHHAM
BUGOPYHMX (DOHAIB KaHAWIATIB, MOJITHYHUX
mapTiii, BUOGOpYMX GJIOKIB TOMITHYHUX MapTii
ycTaHoBaMu GaHKIB Ta opranamu (iHaHCOBOTO
KOHTPOJIIO; 3) TPOMAJChKUI KOHTPOJb 32 BU-
6OpaMH TIPeICTABHUKAMU KAHJU/ATIB, I1OJIi-
TUYHUX TapTiii (BUGOPUMX GJIOKIB MO THYHUX
napriit) Ta oimiiiHux crocrepirayis.

Bignosizni 3acobu KOHTPOJIO 3iHCHIO-
I0ThCSI Ha BCiX eramax BHOOPYOro IIPOIIECY,
MNOYMHAIOYU BiJl YTBOPEHHS BHOOPYUX KOMi-
ciif, BUCYBaHHsI Ta peecTpalii KaHIuAATiB i
3aKiHYYIOUM TiAPaxXyHKOM TOJIOCIB BHOOPIIIB,
BCTAQHOBJICHHSM IIi/ICYMKiB TOJIOCYBaHHS Ta
pe3yJibTaTiB BHOODIB, a TOMY MOKHA CTBEp-
JDKYBATH, 1110 BOHU MAIOTh YHiBepCaJIbHUIH Xa-
pakrep. Taki 3acobu mokJnKaHi 3a6e3neanTu
3aKOHHICTh (hiHaHCYBaHHs BUOOPYOi Kamria-
Hii, TIpoBeieH s mepeBMOOPHOI ariTartii, 10-
JIep>KaHHsI TapaHTill AisiTbHOCTI KaHAWIATIB,
MOJITUYHUX TapTii (BUOOPYMX GJIOKIB MOJIi-
THUYHUX [APTiii), sIKi KOHKYPYIOTh Ha BUOODAX,
a BiJITaK 3aKOHHICTh caMHX BUOOPIB Ta MpaBo-
MipHICTb iX pe3yJbTaTiB.

ODyHKI[IOHYBaHHS ~ CUCTEMU  KOHTPOJIO
3abesneuye llenTpanbHa BuGOpPYA KOMICisl,
gka BiamosigHo m0 3akony Ykpainum <«IIpo
IlenTpanbpHy BUGOPUY KOMICiio» SIK KoJIeriasib-
HUI JIepKaBHII OpraH: 3a0e31evye peasizaliio
i 3axucT BUGOPUMX ITPAB TPOMAJISTH Y KpaiHu Ta
IIpaBa Ha y4yacTb y pedepeHayMax, 10TpUMaH-
Hs1 iepenbadeHnx Koncruryiieio Ta 3akonamMu
VxpaiHu MpUHIMIIB i 3acax BEOOPYOTO Ipolie-
Cy Ta 1poriecy pedepeHayMy, OZIHaKOBe 3aCTO-
CYBaHHsI 3aKOHO/IABCTBA Y KPaiHu 11po BUOOPU
i pedepenymMmu Ha Bcili Teputopii Yxpainwy;
3/1iiCHIOE KOHTPOJIb 32 J0/IEP’KAHHSAM BUMOT
3aKOHOJIABCTBA YKpaiHu mpo Bubopw i pede-
PEH/IyMHU, KOHCYJIbTATHBHO-METOANYHE 3a0e3-
MeYeHHs TisJIbHOCTI BUOOPUNX KOMICiil Ta KO-
Miciit 3 pedepeHmayMiB, MpuiiMae 060B’I3KOBI
UL BUKOPHCTaHHSI B POOOTI BUOOPUHMX KOMi-
ciif Ta koMiciit 3 pedepeHaIyMiB pO3’sICHEHHS
i pekoMeHzallil 3 MUTaHb 3aCTOCYBaHHA 3aKO-
HOZABCTBa YKpainu mpo BuGopu i pedepe-
IYyMU; 3[iliCHIOE KOHTPOJIb 3a JOTPUMAHHAM

HOJITHYHUMU TapTisiMu (BubGopunMu 6JI0Ka-
MU TOJITHYHKUX TapTiif), iHmmMu cy6 eKtamMu
BUGOPYOTO TIPOTIECy Ta mpoiecy pedepeHaymy
BUMOT 3aKOHOJ[ABCTBA 11PO BUOOPH i pechepen-
JIyMH, KOHTPOJIb 32 I[iIbOBUM BUKOPHCTAHHAM
KOIITIiB, BuiiieHux 3 Jlep:kaBHOTO GIOKETY
VYkpaiHu Ha TATOTOBKY i TPoBeeHHsT BUOOPIB
Ta pedepeHyMiB; KOHTPOJIIOE TOPSIOK Hall-
XOJIKeHHsI, 0OJIKY Ta BUKOPUCTAHHSI KOIITIB
BUGOPUNX POH/IB MOTITHYHUX MapTiii, BUOGOP-
quX 6JIOKIB MOMITHYHUX TAPTiil, KAHAUAATIB Y
MOPAZIKY Ta B MeKax, BCTAHOBJIEHUX 3aKOHOM;
3/iCHIOE iHIIII TOBHOBAKEHHS Bi/lIIOBI/THO 110
3akony Ykpainu «IIpo Ilentpanbiy Bubopuy
KOMicCif0», BHOOPYMX 3aKOHIB Ta 3aKOHOIAB-
cTBa YKpaiHu 1npo pedepeHayMu.

Kpim Ilentpanbroi Bubopyoi Komicii, op-
raHi3arliio mroToBKH Ta IPOBeIeHHsT BHOODIB
3a0e3MeuyioTh BiATOBIAHI OKPY/KHI Ta Iib-
HuuHi BHbOpYi Komicii 3 Bubopis IIpesunenta
Ykpainu, HApoIHUX NenyTaTiB YKpainu, a Ta-
KO KOMicii 3 BceykpaiHnchbKoro pedepeHymy,
SKi B MeKaxX BifMOBIIHUX TepuTOpiii 3abe3me-
4yIOTh OpraHi3alifo MiIOTOBKU Ta IIPOBe/IeH-
Hs1 BUOODIB i pedepeHIyMiB, 3AiICHIOI0YN TPU
1IbOMY KOHTPOJIb 32 HEYXUJIbHUM JOJeprKaH-
HSIM i TPABHJIBHUM 3aCTOCYBaHHSIM BUGOPYOTO
Ta peepeHIHOr0 3aKOHO/IABCTBA.

Y cBoio uepry, dhiHaHCOBUI KOHTPOJb 32
HAJIXO/UKEHHSIM, OOJIKOM i BUKOPHCTAHHSIM
KOIINTiB BUOOPYMX (DOHAIB KaHAWAATIB, MOJIi-
TUYHKUX TapTiil (BUGOpunx OJOKIB MOJMITHY-
HUX MapTiit) 3aiticaioeTses LenTpanbaoio Bu-
60pUY0I0 KOMICI€I0 Ta yCTaHOBOIO GAHKY, B AKii
BiZIKPUTO paxyHOK BUOOPUOTro (GOHIY KaH[IH-
nara, TosiTHyHOi maptii (BuGopyoro OGJIOKY
MOJITUYHOI TapTii) BiAMOBIAHO 70 TOPSIIKY,
BcTaHoBsieHOro  lleHTpanbHOl — BUOOPUOIO
KoMiciero cmizbHo 3 HarfioHanbHuM GaHKOM
YkpaiHu Ta yHOBHOBA)KEHUM IIEHTPAJbHUM
OpraHOM BMKOHABYOI BJI/IN B rasy3i 3B’43Ky.

Kangupatu, momituyni maptii  (BubOp-
4i GJOKM TIOMITHYHUX TapTiil) TMPU3HAYAIOTH
IBOX (He Olublile IBOX) PO3MOPSITHUKIB BH-
60puoro oLy, sIKi MAIOTh BUKJIIOYHE [TPABO
Ha PO3MNOPSAKEHHS KOIITaMU 3 HaKOIINYYy-
BAJIHOTO PaXyHKY BUOOPUYOro (hoHIY KaH[IH-
nara, TosiTHyHOi maptii (Bubopyoro GJIOKY
MOJIITHYHOI TTapTii) Ta 30608’ s13aHi BecTH 061K
HaJXO/KeHHsI Ta BUKOPUCTAaHHS IIUX KOIITiB.
Posnopgaanukn  KOmTiB  HAKONMYYyBaJbHOTO
paxyHKy BUOOPUOro (hoH/Iy MOBUHHI T0JIaBATH
no IlenTpanbHoi BuOOpYOi KoMmicii dimarco-
BUIi 3BiT IIPO HA/IXO/KEHHS Ta BUKOPUCTAHHS
KomITiB BUGOPUOTO (HhOHIY.
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Jianektnka mix
OCHOBHVIMY ripaBamm
Ta MPUHLNITOM
CYBEPEHITETY
Haposy 06yMoBJieHa
HasiBHUMU
ZAEMOKPaTUYHUMU
iHCTUTYTamu,
ICHYtOYMMY
TPAANLISIMUN
1IeMOKpPaTii,
CTyrieHeMm pO3BUTKY
rnoaiTMYHOI cucTemu.
Tomy npobrema
CYZ0BOIro 3axucTty
BMOOPYMX Ta
pepepeHaHnx npas,
a TakoXx Aesikux
IHLLIVX MOMITUYHNX
npas noTpebdye
CBOro OKpemoro
JOCIAXEHHS,
OCKi/IbKU 3aC00U
CyA0BOi Bnaav B
LbOMY BUNAAKY
0OMEXEHI.

Bubopui o hopmyioThes 3a paxXyHOK
BJIACHUX KOUITIB KaHJAUAATIB, KOLITIiB IOJITUY-
HUX TapTiil (BUGOpPUYMX OJIOKIB MONITHIHUX
nmapTiit), a TakoK MOOPOBITbHUX BHECKIB (i-
3UYHKUX 0Ci6. 3a60POHSEThCS pOOUTH H0GPO-
BiJIbHI BHECKH 10 BUGOPUYOTrO POHAY iHO3EM-
1151M Ta ocobam 6e3 rpOMaISTHCTBA, AaHOHIMHIM
SKEPTBOJABIISIM.

3aKOHOIABCTBO BU3HAYAE MOPSIIOK 0Oe3-
cripHoro T1epepaxyBaHHs 70 /[lepxaBHOro
6rokeTy YKpaiHu KOIITiB BUGOPUNX (POHIIB
KaHAWAATIB, TOMITHYHUX MapTiii (BHOOPYMX
GJIOKIB TIOJIITHYHUX TIAPTiil), AKIIO Taki KO-
TH 3JIMMINAANCS (DAKTUYHO HEBUKOPUCTAHU-
MU Ha MOMEHT OMillillHOrO ONpPUJIIOJHEHHS
pe3yJbTaTiB BUGOPIB Ta MIOA0 HUX He HaIili-
IIIJIO Y BCTAHOBJIEHUH CTPOK 3as1B Bi/lIIOBiTHIX
cy0’€eKTIB 1010 iX MlepepaxyBaHHs Ha PaXyHKU
X cy6’€KTiB.

I'poMazicbKuit KOHTPOJIb 32 BUGOPAMU 31iH-
CHIOETBCSI IIpe/ICTaBHUKaMM KaH/JU/ATiB, IO-
JITUYHUX TapTiit (BUOOPYHMX OJIOKIB TTOMiTHY-
HUX TapTiit) Ta odimiitHUMYU criocTepirauaMu.
3aKOHOZABCTBO YKpAiHU BUJIJISE TPU IPYyIN
odiniftHUX crHocTepiraviB: BiJl MOJITUIHUX
napTiit (Bubopunx GJIOKIB MOJITHYHUX Tap-
Tiif); Bil KaHAUJATIB; Bi/l iHO3EMHUX /lepPrKaB i
Mi’KHAPOJHUX OpTaHi3aiiii.

IIpouenypu 3axucry BHOOPYMX IIpaB.
[Topyeni BubopuYi 11paBa He 3aBXK/IM MOKYTbH
Gy TH HAJIEKHUM YIHOM 3aXUIIEH] Ta TOHOBJIe-
Hi. 3 orJIAMy Ha Te, 110 Mi/ICTaBOIO IS TIOHOB-
JieHHsI BUOOPYUX TIPAB €, SIK TIPABUJIO, CYTTEBE
MopymIeH s BUGOPYUX MpOIeayp, o Ge3mo-
CepelHbO BILIMBAE HA PE3YJIbTaTH BUOODIB, B
GIJIBIITIOCTI BUIAAKIB Cy[I JIUIIE OOMEKYEThCS
KOHCTaTali€o (GaxTy HasSBHOCTI MOPYIIEHHS.
Tak, 1o nmpukany, y BUNAJIKY BeleHHS <iH-
opmartiiinoi BifiHU» TTPOTH TIEBHOTO KaH/IM-
JaTa, siKa 3aIloJli€ iCTOTHY MIKOAY HOTOo pery-
Tarii, cys KoHcratyBaTuMe (GakT audamarii
Ta 3a0e3IeYnTh BIIIKOLYBAHHS 3arOIisTHOI
MOPaJIbHOI IIKOAW, IO, Ha XKajb, He JacTb
3MOTHY JIOCSTTH IiJIell CYyZI0BOTO 3aXMCTy — 3a-
Ge3reueHHs] PIBHUX MOJKJIMUBOCTEN BeleHHsI
BUOOPYOi KaMMaHii Ta piBHOTO JOCTYITY 10 BH-
6opHroi nocaau. Takum ynHOM, 1151 IPobIEMa-
THKA [TePeMilllye€ThCs B IJIOMIMHY IIOJiTHYHO-
TO TIpoliecy.

Ha nymky cynni @KC @PH K. T'pacroda,
cdepa 11p0oro cy6’eKTUBHOTO 1yOJIIYHOTO TIpa-
Ba BKJIIOYAE B cebe PaBo Ha y4acTb y BUOOPAX,
NpaBO TPOMA/SAH Ha y4acTb y HOJITUYHOMY
SKUTTI, iHIMBilyaJibHe IIPAaBO IPOMA/IITHUHA Ha-
MOJIATaTA Ha JOTPUMaHHI HaJeKHUX CTPOKiB

BUOOPIB i HAJEKHOTO TEPMiHY TOBHOBAsKEHD
IapJaMeHTy 4eproBoro ckiankanHsa. OcKiabKu
npobJieMa HAJIEZKHOTO 3aXUCTY I[OTO TIPaBa He
pospobJieHa, ChbOTOHI B GIIBINOCTI BUMAAKIB
JIOBOJUTBCST PaxyBaTHUCS JIUIIE 3 MOXKIUBICTIO
KOHCTATallii mopyiieHHst cy0'eKTUBHOTO BH-
6opuoro mpasa [15].

Hanpuknan, y ®PH Bynnecrar 3aificaioe
MepeBipKy pe3yJbTaTiB BUOOPIB 10 mapia-
MEHTy, i Jidlle 3a iHiliaTMBOIO [JeIyTarTiB
bBynnecrary DenepanbHuil KOHCTUTYITHMI
CyZl TIPABOMOYHUH 3/IiIICHUTH NIepeBipKy KOH-
cTuTyItiitHOCTi BUGOPiB. 3rigHO 3 (PpaHIly3h-
koo moziesmio Koncrurytiitna paza 3ziiicaioe
peecrpantilo kanaunaris 'y Ilpesuzentun Ta
nepeBipKy BUOOPIB [0 MapJIaMeHTy, a TAKOK
Bubopis IIpesungenta. Posrisig Takoro pomy
CIIOpiB Ha 3araJibHOHAIIOHAJILHOMY PiBHi Jla€
3MOI'y YYaCHUKAM MOJITHYHOTO TIpolecy Oe3-
rocepeHbO BILIMBATU Ha HapOJHE BOJIEBUSIB-
JieHHs. TakuM 4MHOM, JialeKTHKa MK OCHOB-
HUMHU TIPaBaMM Ta IPUHIIUIIOM CyBepeHiTeTy
Hapoxy o0yMOBJieHa HAsIBHUMU [[EMOKDATUY-
HUMHU IHCTUTYTaMU, iCHYIOUMMU TPAJUILisIMU
JIeMOKpaTii, CTylleHeM PO3BUTKY IOJiTUYHOL
cucremu. ToMy TpobiiemMa CyIOBOTO 3aXUCTY
BUbOOpUUX Ta pepepeHIHUX TPaB, & TAKOK Jie-
SIKUX IHIIMUX TTOJITHYHUX [IPaB oTpebye CBOro
OKPEMOTO JIOCJI/IPKEHHST, OCKIJIbKU 3aCO0H Cy-
JIOBOI BIIA/IV B [[bOMY BUIIAJIKY OOMEKEH.

Bubopunm 3akOHOIABCTBOM YKpaiHU BU-
3HAYEHO OCOOIUBOCTI PO3IJISILY CKapr ydvac-
HUKiB BUOOPUOTO TIPOIleCy Ha pileHHs, Aii abo
6e3isIbHICTh BUGOPUNX KOMICiii, iX 4JeHiB
110 KoMmiciii Butoro piBHs. Binmosinno, ockap-
SKEHHST PillleHb, il a6o 6e3isabHOCTI BUGOP-
yux KoMmiciii, ix uneniB o Cyay 3miiicHIOETbCS
BUKJIIOYHO Ha 3acajiaX, BusHaueHux y Kogexci
aZMiHiCTPaTUBHOTO CYZIOYMHCTBA.

3axuct BUOOPYMX TIPaB TPOMAISH 3Iiii-
CHIOETBCS orocepesikoBaHo KoHceTuTyiitHuM
CynoM YKpaiau MuIisxoM 3/[iiCHEHHST KOHCTU-
TYIIIHOTO KOHTPOJIO 32 aKTaMu BHOOPYOTO
3aKOHO/IABCTBA Ta aKTaMU IIPO IPU3HAUYEHHS
YeproBuX i M03a4eproBuX BHOOPIB.

4. 3axuct gemoKparii cygammn
3arasibHOI PUCANKLIT

Cynu 3araibHOi IOPUCIAVKIN] € OCHOBHUM
rapanToM 6a30BUX ITPaB i cBOOO/I, SIKi pO3TJisiia-
I0Th CKapru Qi3MYHMX i IOPUANYHUX Ocib Ha il
Ta pillleHHsT OpraHiB my6JIivHOI BIaan (opraHis
JlepskaBHOI BJIaJIU Ta OPraHiB MiCLIEBOIO CaMo-
BPSAyBaHHS), SKUMU HNOPYIIYIOTCS OCHOBHI
npasa i cBobomu. Cyau 3arajibHOi IOPUCAUK-

BICHIIR E:g;pp'al::'::lmlcu H Nol (“) 2008 p
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TMpuHUMn
BEpPXOBEHCTBa
rnpasa Bumarae Big
aaMIHICTpaTuBHUX
cyanis Bigivitn

BiA TPaANLIIHOrO
MO3UTUBICTCbKOIO
npaBopo3yMiHHS,
BiAMoBiAHO 0 40ro
3aKOH TPaKkTyBaBCsl
6yKkBasibHO, 3rigHO
3 1ioro «6yKkBOIO»;
cyAnas Hacamrnepen
roBUHEH

BUXOANTU 3 METU
3aKOHOaB40ro
peryioBaHHs1

Ta roJIOBHOI

METU AisiSIbHOCTI
nyb6si4Hoi Bnaan —
3a6e3neyeHHs!
OCHOBHUX

npags i cegobos
rpomaasiHHa
(ctarta 3
KoHcTuTyuii).

1ii He Ha/iJeHi MOBHOBAKEHHAMM BiJIMOBU Y
po3rsazi GakTiB MOPYyIIeHHS IIPaB JIOAUHYU i
OCHOBOIIOJIOKHUX CBOOOJ (TTOJIOKEHHSI YaCTH-
HU TPETHOi CTATTi 8§ Ta YacTUHU APYroi cTaTTi
124 Koncruryuii Ykpainn). Cyzan 30608 st3aHi
3acTOCOBYBaTH HOpMU KOHCTUTYIIT 5K HOpMU
MPSMOI [1i1, OCKIJIBKY X IOPUCAUKILiSI TOUINPIO-
€TbCS Ha BCi IPaBOBiAHOCUHY, 1110 BUHUKAIOTh
y nepxasi. OCHOBHUI TSATAp 3 BUPILIEHHS BU-
6opurx Ta pedepeHIHUX CIIOPiB JIEKUTh Ha
aJIMiHICTPaTUBHIN IOCTHUILII.

AnMiHicTpaTHBHA TOCTHIIiST 3abe3meuye 3a-
XUCT TIPaB i cBOOOJI JIOMWHU Bijl TIOPYIIEHD 3
GOKy OpraHiB My6IiYHOI BJIaJIM, a TAKOXK HIINX
cy6'eKTiB TIpU 3IiACHEHHI HUMU YIIPaBJiHCH-
KMX GYHKIIH Ha OCHOBiI 3aKOHOJIABCTBA, B
TOMY 4MCJIi Ha BUKOHAHHS JleJIerOBaHUX I10B-
noBaxkenb (ctartss 2 KAC). OcHoBHe MOKITH-
KaHH aJMiHICTpPATUBHOI IOCTULII ToJIITaE B
3abe3neyeHHi He3aJIe)KHOTO | HeyTepeKeHoro
KOHTPOJIIO 32 aKTaMU OPTaHiB My6JIiYHOI BIaan
AK IHAUBINYaJIbHOIO, TaK i HOPMAaTUBHOTO Xa-
pakrepy. KAC Busnavyae kputepii mpaBoBOro
3MiCTy aKTiB OpraHiB my6riqHoi BJaay (YacTu-
Ha TPeTsI CTaTTi 2), 30KpeMa MPOIOPIHIHHICTB,
JOOPOCOBICHICTD, HEYIIEPEKEHICTh, PO3CY/IIHU-
BiCTB, 06T PYyHTOBaHICTh, cBO€UacHicTh. CyoBHi
KOHTPOJIb 3a J0/IePKaHHSIM 3aKOHHOCTI B [IisIX
OpratiB BUKOHABYOI BJIaJly Ta MiCLIEBOTO CaMO-
BpsiAyBaHHa (maji — myGuiuHoi agMiHicTpartii)
[16] 3a mo30BHOIO 3asBOIO MPHUBATHOI OCOGH
3ale3revye SIKICHO HOBi YMOBHU [UISI 3aXHCTY
OCHOBHUX ITpaB i cB06O B YKpaiHi.

Y crarri apyriit KAC Busnaveno 3aBman-
HJA 1 3acaau aJAMiHICTPAaTUBHOIO CYIOYMH-
cTBa. AnMiHicTpaTUBHI Cynu TepeBipsioTh il
i pimrernst cy6’eKTiB BIAAHUX TOBHOBAsKEHD
Ha IIpeAMeT iX BilIOBiZIHOCTI IIEBHUM IIpaBO-
BUM KpUTEPisM. 3aBIaHHSAM aaMiHiCTPaTHB-
HOTO CYJOYMHCTBA € 3aXHUCT MpaB, cBOOO Ta
iHTepeciB (ismuHMx 0ci6, MpaB Ta iHTEpeciB
IOPUANYHUX 0cib y cepi mybIigHO-TIPaBOBUX
BiZIHOCWH Bij TIOpyIeHb 3 GOKY OpraHiB mep-
JKaBHOI BJIa/IU, OPraHiB MiCLEBOTO CaMOBpSI-
JyBaHHs, iX TMOCAZOBUX i CIyK60BUX 0Cib, iH-
mux cy6'eKTiB P 3AiICHEHHI HUMY BJIaJIHUX
YIpaBIiHCHKUX (YHKINI Ha OCHOBi 3aKOHO-
JIaBCTBA, B TOMY YMCJIi — HA BUKOHAHHS JieJie-
TOBAHUX TOBHOBAKEHD.

BpaxoBytoun Te, 1110 B YKpaini He MPUITHSI-
To Kozexc moseminku mybridHuX c1yskOOBIIIB,
3HAYEHHS MOJIOKEHDb YACTUHU TPEThOi CTaTTi 2
KAC rtakox monsirae B TOMY, 1[0 Ha iX OCHO-
Bi MOXKHA BU3HAUUTU KPUTEPil IPaBOMipHOCTI
pitens i it cy6’eKTiB BIaIHUX TTOBHOBA/KEHD.

Binnosinno mo yactwam Tpetboi ctatTi 2 KAC
y cIpaBax II0JI0 OCKapKeHHs pillleHb, il un
6e3misIbHOCTI Cy6'EKTIB BIAAHUX TOBHOBA-
JKeHb QJIMiHICTPATUBHI CyJU 11epeBipsIOTh, YU
NpUNHATI (BYNHEHI) BOHU Yy BiAMIOBiAHOCTI 110
BHMMOT 3aKOHY.

3rigno 3i crarteio 8 Koncrurymii Ykpainu
BU3HAETHCS IPUHIMII BEPXOBEHCTBA IIPaBa,
(byHKIiOHAIBHA CIIPSMOBAHICTH SKOTO IIOB’S-
3aHa 31 CIIPaBEUIMBICTIO, TOOTO pe3yJbTar
AMiHICTPATUBHOTO MPOIlECY HOBUHEH OyTH
CIPSIMOBAHUH Ha JIOCSTHEHHS CIIPaBE/JINBOCT,
OJIHAKOBOIO 1 TIepebauyBaHOIO 3aCTOCYBAHHSI
MIPaBOBUX HOPM. Y B3a€MO3B’sI3KY 3i cTarTeio 3
Koncturymii Ykpainu nmpuHINIT cripaBev-
BOCTi 3000B’s13y€ Cy0'€KTIB BIAJHUX TOBHOBA-
’KeHb 3a0e311e4yBaTh OCHOBHI IIpaBa i cBOGOIL.

Crarta 8 KAC mop’s13ye 3micT npuHIumy
BEPXOBEHCTBA [IPaBa 3 000B’I3KOM aIMiHicTpa-
TUBHUX CY/IiB /I0/IeP>KyBATHUCS TIPEIe/IeHTHOTO
npaBa €Bpomneticbkoro Cyzay 3 mpaB JIOAUHA
[17]. Lle mocuTh opuriHagbHa IOPUAMYHA KOH-
CTPYKIIisl, sika, MaOy Th, TIOB’si3aHa 3 YHKI[ISIMU
€CILJI momo 3aXMCTy OCHOBOTIOJIOKHUX TTPaB
i cBobGon mioanHu, sSKi rapaHTye KoHBeHIlis
IIPO 3aXUCT IPAB JIOAMHU I OCHOBOIOJIOKHIX
cBo6on 1950 poky. BignmoBiaHo 10 TPUHIIAITY
BEPXOBEHCTBA IIpaBa 3aKOHU IIOBMHHI 3a710-
BOJIBHATU Taki KpuTepii: a) eeKTUBHICTH Ta
JIEBiCTh 3aKOHIB; 6) 3aKOH MOBUHEH BiAMOBi-
ATV MPUHIMIIOBI MiHIMaIbHOI OCTATHOCTI
IIPaBOBOTO DEryJIIOBaHHS; B) (popmysoBaTi
HOPMATUBHI IPUIIUCH, PEryJIOBaTH paBUJIa
MOBEIHKM NIJISIXOM BCTAaHOBJICHHS MEBHHX
paMoK; T) BiAMOBifaTH KPUTEPisIM UiTKOTO i
O/ITHO3HAYHOTO BUKJIA/LY 3MICTY ITOJIOKEHD 3a-
KOHY K HOPMAaTHUBHOI TrapaHTii OZIHAKOBOIO i
[PaBUJIBHOTO 3aCTOCYBAHHSI 3aKOHY; 1) OyTh
obrpynTOBaHUM i 3abe3nedeHuM (hiHAHCOBH-
MH Ta PECYPCHUMU 3aC00aMUL.

Bigmosizno o 1peneseHTHOrO IpaBa
€CILJI mpuHIUIT BepXOBEHCTBA MPaBa BKJIIO-
yae B cebe Taki IOJIOKEHHS: a) 3aXUCT Bil
cBaBiJLIs; 6) NOEpIKaHHS BUMOTH JIOCTYITY 10
Cyny; B) mpaBoBOi BU3HAYEHOCTI; I') HEBTPY-
YaHHS 3aKOHO/ABYOI BiIaau y cdepy IpaBo-
Cyast; 1) 000B'I3KOBICTD CYIIOBUX PilllEHb.

Ha nymky nporo Cypny, 3 BUpasy «Iepef-
6aueHO 3aKOHOM» BUILIMBAIOTH HACTYIIHI JBi
BuMmoru. Ilo-miepuie, mpaBo TOBMHHO MaTH
BIZIMOBIZIHY /10 OOCTABUH MOJKJIHMBICTh OPi€H-
TYBaTHUCS B TOMY, SIKi IIPAaBOBi HOPMH 3aCTOCO-
BYIOTBHCS /10 11bOTO Buna/Ky. [lo-apyre, Hopma
HEe MOJKEe BBa)KATHCS 3aKOHOM, SKIIO BOHA He
chopMyJsIbOBaHa 3 JIOCTATHIM CTYIIEHEM TOY-
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Y yuHHOMY
3aKOHOAaBCTBI

Aie Konizis woao
BUPILLEHHS TUTaHb
rpo ckacyBaHHs
peecTtpadii
Kanavaara Ha

nocr lNpe3uaeHTa
YkpaiHn.

Lle noB’sa3aHo 3

TUM, L0 npupoaa
noaibHux criopis mMae
ny6s1i4HO-NpaBo-
BUI XxapakTep, i
/ioro perytoBaHHs1
HanexmTb 10 chepu
came KAC sik akty
HaMBULLIOro CTYNeHs
cucrtemarn3dawii

uiei cpepu
npaBoBiAHOCUH —
koaungikadlji.

Y Bunagky
3aKoOHOAaB4YOro
HEeBPEryJsitoBaHHs
npo6nemu

iCHye 3arposa 3
60Ky OKpeMumx
HenobpocoBIiCHUX
y4acHUKIB
BMOGOPYOIro rpouecy
6J10KYBaHHSI
BUPILLIEHHS UjEi
kareropii Bubop4oro
criopy.

HOCTi, 10 BUMarae BiJi FpPOMa/ITHIHAa KOHTPO-
JIIO 34 CBOEIO MOBEJiHKOIO: BiH TIOBUHEH MaTH
MOJKJIUBICTD TlepenbayaTi HACHIAKH, SIKi MO-
JKYTh TIOTSITHYTH 3a COO0I0 HEITPaBOYMHHI ii.
«IIi Hacmizku HeoGOB'sI3KOBO TepenbavyaTu 3
abCOJIIOTHOIO BIIEBHEHICTIO: JIOCBI/ MOKA3Ye,
1o Iie HeZlocsKHO. Bisble Toro, Xoua BU3Ha-
YeHiCTh BeJIbME OaskaHa, BOHA MOJKE CyIPOBO-
JPKYBaTHCS pUCaMU OKaMEHIJIOCTi, TO/ SIK ITpa-
BO TIOBUHHO BOJIOJIITH 3/IaTHICTIO MTH B HOTY
i3 3MiHIOIOUMMU obcTaBMHAMU. BiamosinHo,
6araTo 3aKOHIB HEYXIJIBHO KOPHCTYIOTHCS
TepMiHaMH, sKi B OiJIbIIOMYy ab0 MEHIIOMY
CTYIIeHi PO3IJINBYACTI: iX TIIyMaueHHH i 3aCTO-
CyBaHHS — 3aBJIAHHS MPAKTUKN» [ 18].

TakuM UYMHOM, IPUHIIUII BEPXOBEHCTBA
1paBa BUMara€ BiJl a/[IMiHICTPaTUBHUX CY//IiB
BifliliTk Bifl TPAAUIIHHOTO TTO3UTUBICTCHKOTO
IIPaBOPO3YMiHHS, BiJIIOBiZIHO 10 YOTO 3aKOH
TPaKTyBaBcsi OYKBaJIbHO, 3TiJIHO 3 f0r0 «OyK-
BOIO»; Cy/l/Is1 HacaMIlepe/l TIOBUHEH BUXOAUTH
3 MeTH 3aKOHO/IaBUOTO peryJIOBaHHS Ta ro-
JIOBHOI METH [isiZTbHOCTI TyOJiuHOi BiIagm —
3abe3IeueHHsT OCHOBHUX IIPaB i cBOOO/ rpoMa-
naanna (ctatTsa 3 Koncturyrtii).

3 inmoro 60Ky, aaMiHiCTpaTHBHUN CyII
YXBaJIIOE PillleHHsI BUKJIIOYHO HAa OCHOBI 3a-
KOHIiB Ykpainu. [Ipu 1iboMy cy moBuHeH BU-
XOJUTH 3 METH i 3aB/laHb 3aKOHOAABUOTO pe-
rymoBanud. Crarta 9 KAC Busnavae Bumorn
10 [l cy/y, AKUil MIOBUHEH Y3TOKyBaTH CBOI
pillleHHsI BiJIIOBIAHO /10 BU3HAYEHOI iepapXii
HOPMaTHUBHO-IIPABOBUX aKTiB, 30KpeMa Mix-
HAPOJHUX JIOTOBOPIB, 3rojia Ha 060B’SI3KOBICTDH
akux Hagana Bepxosuoio Pazoio. ¥ Bumnanky,
SIKIO CyH BUABUTH HeBiamosimaicts Komc-
TUTYI1 YKpaiHu HOPMAaTUBHO-TIPABOBOTO aK-
Ta, WO Wi/JIAra€ 3aCTOCYBAHHIO y CIIPaBi, BiH
noBUHEH 3BepHyTHCS 10 BepxosHoro Cymy
Ykpainu i BUpILIeHHS NUTAHHS IIOJ0
BHECEHHS KOHCTHMTYIIHHOTO TOJAHHSA [0
Koncrurymitinoro Cyny Ykpainu.

[TpuHIMIT 3aKOHHOCTI O3HAYAE, 1IO Y[l He-
[IPAaBOMOYHUII BiIMOBUTH B 3aXUCTi, SKIIO 3a-
KOH MiCTUTD HPOTaJIMHU. Y TAaKOMY BUIIAJIKY
CyZl 3aCTOCOBYE aHAJIOTiI0 mpaBa abo aHaJo-
rito 3akony. Ha mincrasi mporo, Buxoasun 3
KOHKPETHOI cUTYyallii, CyJl BUBOJUTH IIPaBUJIO
MOBE/IIHKY, SIKE, HATIPUKJIA], 3000B’13y€ ydac-
HUKIB TyOJIiYHO-TIPABOBUX BiAHOCHH [isITH
HAJIEKHUM YMHOM 3 MPUBOAY 3abe3IedeHHs
npaB GisKeHIIiB.

[lo 1opucnukiii agMiHicCTPaTUBHUX CYIiB
HAJIEKUTh BUPINIEHHST MYOJIYHO-TIPABOBUX
CIopiB, sIKi TOB’s13aHi i3 3xilicCHEHHSIM BJIAJI-

HUX QYHKIH y chepi mybiaiunoi aaminicTpa-
uii. [Ipeamerna cdepa aaminicTpaTUBHUX Cy-
niB y cenci momoxxens crarti 2 KAC nop’si3ana
3 SIKICTIO yOIIYHUX MOCAYT, 30KpeMa y chepi
BubOpuuX mpaB. De3nocepeqHbo 3aXKCT BU-
GOpUKX TIPAB 3/{IICHIOETHCS CyIaMU 3arajbHOI
IOPUCAMKIITL Y TOPSAAKY aJMiHICTPAaTUBHOIO
cymoumHcTBa. 3TigHo 3 ryaBoio 6 posmimy 111
KAC apminictpatuBHi cyam po3risfaioTh
HACTYNHI BuUaM BHOOPYO-TIIPABOBUX CIIOPIB
(crarTi 172—179 KAC): 1) moxo ockap:keHHs
pitens, miit a6o 6e3misIbHOCTI BUGOPUUX KO-
MicCil, uJIeHiB 1TUX KOMiciif; 2) 10/10 yTOYHeH-
HS CIIMCKIB BHOOPIIiB; 3) MION0 OCKap:KEeHHs
pitens, aiit abo Ge3isLTLHOCTI OPraHiB BUKO-
HaBYOi BJIa/IU, OPraHiB MiCIIeBOIO CAMOBPSI/LY-
BaHHsI, 3acO6iB MacoBoi iH(bopMaIiii, manpu-
€MCTB, YCTaHOB, OpraHi3aliif, iX 1MocajoBuXx i
cay:k60BUX 0cib, TBOpUMX TpaniBHUKIB 3MI,
SIKi MOPYIUIYIOTh 3aKOHOAABCTBO PO BHOODH;
4) OJI0 OCKaP:KEHHST PillleHb, il a6o 6e31istb-
HOCTi KaHAWIATIB, iXHiX HOBipeHUX 0cib, mapTii
(6710Ky), MiciieBoi opramisanii maprii (670Ky
MiCIIeBUX Oprasisaiiiii mapriit), ix mocamoBux
ocib Ta yrmoBHOBasKeHUX 0Ci6, opiliftHuX cIo-
crepiraviB Biji cy6’€KTiB BUGOPYOTO TPOIIECY.

[Migcyanicth BUOOPYMX CHOPIB Ma€ CBOI
0COBJIMBOCTI, OCKIJIbKM BOHA MOKJMKAHA 3a-
6e3IeYnTH MAKCUMAJIbHY HE3aJIEKHICTD CYILY
Bix momitrunoro BruBy [19]. [lo mixcyanocti
Bumoro agMinicTpaTUBHOTO CyIy BimHeceHO
criopu 1oz10: 1) ockapsKeHHsT pileHb, Aiil abo
oesnigapuocti IIBK, urena niei Kowmicii mozo
BCTAHOBJIEHHsI HEIO De3yJbTaTiB BUOODPIB 4u
BCEyKPaTHCHKOTO pedepeHymy; 2) cKacyBaH-
H# peecTtpartii kanauzaTta Ha moct IIpesugenTa
Ykpainu (crattsa 176 KAC).

OmHak y YMHHOMY 3aKOHOJIABCTBI JIi€ KOJIi-
3is1 0710 BUPilIEHHS NUTaHb PO CKACyBaHHS
peectpanii kanaugara Ha noct llpesmzpenra
Ykpainu. 3rimHo 3i crarteio 56 3akoHy
Yxpainn «IIpo Bubopu IpesumenTta Ykpainu»
Ne 474-X1V Bix 5 6epesnust 1999 poky [20]
nepenbavena opucaukiis BepxosHoro Cymy
Ykpainu 3 mi€i kateropii. Buxoxsuu 3 mpunim-
my clausula generali, Taka Komi3ist BUpiIyeThes
na kopuctb KAC. Ile mos’s13an0 3 TUM, 1110 TTPH-
poa MomiGHUX CIOPIB Mae IyOIiYHO-TTPaBO-
BUII XapakTep, i HOro perysroBaHHs HAJIEKUTh
1o cepu came KAC sk akTy HABUIIOTO CTY-
TeHsT cucTeMaTu3altii 1i€i cepu mMpaBoBiHO-
cuH — Kozaudikarii. Y BUIAZKy 3aKOHOIABYO-
r0 HEBPEryJIIOBaHHs 1pobJieMU iCHye 3arposa
3 OOKy OKpeMHUX HeI0OpPOCOBICHHUX yYACHHKIB
BUOOPYOTO TIpotiecy OJIOKYBaHHS BUPINIEHHS

BICHIR 2esiesvovics
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IcHye guckyciviHe
MUTaHHS LWOoLA0
MOXJ/INBOCTI
ckacyBaHHs1
pesynbTaris
BubopIB. SIKLLO Take
MUTaHHS BUHUKAE,
TO BOHO MOBUHHO
BUPILLYBaTUCS B
CYA0BOMY OPSIAKY.
B amepukaHCbKivi
CyAO0BIVi NpakTnLi
BU3HAYE€HO

rneBHI KpUTEPIi
nigcyaHocCTi criopiB
Loa0 pe3ynbTartis
BMOOpPIB: No3nBaY
MOBUHEH AOBECTY,
LL{O MOPYLUEHHS,
SIKLLLO BOHU Masin
micue, QificHO
MO BIJINHY TN
Ha pe3ynbTatn
BMbOpPIB;
3BUHYBAYEHHS

B Takux
MOPYLLUEHHSIX MaroTb
nigKpinaoBartncs
HaNeXHUMN
Aokasamu; Tou
GakT, Lo 3rigHo

3 nigpaxyHKom
Pi3HULS B HABpaHmnx
ros0cax HeBeaKa,
€ HeOCTaTHbOK
nigcTaBoro 45
3arnepeveHHsi
KJ10MOTaHHSI rpo
BIAXWJIEHHSI 1030BY
LL{O0 OCKaPXEHHS
BMbOpPIB.

i€l Kareropii BHOOPUOro cropy. Y BUITAIKY
TaKOT'0 3aKOHO/IAaBYOTO YIIYIIEeHHS 3a HassBHOC-
Ti BUOOPYOTrO CHOPY MIOAO PEECTpallii KaHau-
nata y IlpesuzenTnn Ykpainu He BUKIIOUEHMH
BapiaHT TPUIHATTS NPOLECYaJbHOI YXBaJIl
BepxoBuum Cynom Ykpainu mpo BiIMOBY y
Bi/IKpUTTI NIPOBA/KEHH Yy CIIPaBi 32 HEIiICY /1~
HICTIO, PO3’ICHUBIIN HPU I[bOMY, 110 MOKHA
3BEPHYTHUCS 3 BiAIOBIIHUM a/IMiHiCTPAaTUBHUM
11030BOM /10 Butioro ajiMinicTpaTuBHOTO Cy/Iy.

OKpYKHUM aIMiHICTPATUBHUM CYZaM ITijI-
cymui Bubopui cropu mono: 1) ockapskeHHs
pitens, miil yu 6e3aiATHBHOCTI BHOOPYMX KOMi-
ciif TepUTOPiaIBHOTO PiBHS IOO TiATOTOBKU
Ta IIPOBe/IeHHs NapJIaMeHTChbKUX, TIPe3UIeHT-
CbKHMX BHOODIB, BCEYKPAiHCHKOTO pedepeH-
IyMy, a TaKOK 4JIeHiB IUX KOMiciit (YacTuHa
yetBepra ctaTTi 172 KAC) — 3a miciiem 3Haxo0-
JUKeHHs 1€l KoMicii; 2) ockapskeHHs pillleHb,
[t un Ge3istTbHOCTI OpraHiB BHKOHABYOI
BJIaJIK, X MOCAJOBUX YU CIYKOOBUX 0Cib, 110
HOPYINYIOTh 3aKOHOIABCTBO PO BUOODH i pe-
(bepenaym — 1o micueBoro saraJbHOTO Cyay
SK aJMiHICTpaTUBHOIO Cy/y 3a iXHiM Miclie-
3HAXOKEHHSIM; 3) OCKapKeHHs Aill uu 6e3i-
SJIBHOCTI KaHAMAATIB y HAPOJAHI JeIyTaru, y
neryTaT 00JIACHUX, PAHOHHUX, PAOHHUX Y
MmicTi paj, iXHiX goBipeHux ocib, maptiii (610-
KiB), iX TOCaZOBUX OCi0O Ta YIIOBHOBa)KEHUX
ocib, odiriiiHux crocrepiradis Big cy6’e€KTiB
BUOOPYOTO TPOIIECY, IO MOPYIIYIOTh 3aKOHO-
JIaBCTBO TIpo BHOODH i pedepeHym, — 3a Mic-
11eM BUMHEHHS J1i1 Y1 MiclieM, Jie 115 J1ist TOBUH-
Ha 6yTH BYMHEHA.

Cremiasiba TiACyaHICTh 3aKpinieHa 3a
OKPY’KHUM aJMiHiCTPaTUBHUM CYJIOM, IOpPHC-
JIUKIIiST SIKOTO TIONIMPIOEThCST Ha MicTo Kwuis.
Y pamkax cmemiasbHoi TifcymHOCTI TIepesn-
6ayeHO BUpileHHsT BUGOPYMX CIIOPIB IOIO:
1) ockapskeHHs pileHs, Aifi abo Ge3isIbHOC-
Ti IleHTpasbHoi BUbGOpUOi KoMicii, uieHa e
Kowmicii (oxpim pimensp 1010 BCTaHOBJIEH-
HsI pe3yJibTaTiB BHOOPIB Ta BCEYKPaiHCHKOTO
pedepenaymy); 2) ockapskeHHs [iit abo 6e3-
nispHOCTi Kanauzaara Ha noct Ilpesuzenta
Ykpainu, iHiniaTHBHUX TPYyN BCeyKpPaiHChKO-
ro pedepeHayMmy Ta iHmmMX cyb’ekTiB iioro
iHiliIOBaHHS, 110 MOPYUIYIOTh 3aKOHOIaBCTBO
npo Bubopu i pepepeHym.

Ienye nuckyciiine nmuTaHHSA OO0 MOXKJIN-
BOCTI CKacyBaHHsI Pe3yJIbTaTiB BUGOPIB. SAKIIO
Take MUTAHHA BUHUKAE, TO BOHO TOBUHHO BU-
pimyBarucs B CyZl0BOMY NOpSIKY. B amepu-
KaHCHKill CyIOBill TPAKTUIli BU3HAYEHO ITE€BHi
KpUTepii MiICYyIHOCTI CIIOPiB 1I0JI0 pe3yJbTa-

TiB BUOODIB: 1103MBayY MOBUHEH [OBECTH, IO
MOPYIIEHHS, K0 BOHU MaJM Miclie, IilicHO
MOIJIA BIUIMHYTH Ha Pe3yJbTaTd BUOOPIB;
3BUHYBAaYeHHS B TaKUX IOPYIIEHHAX MalOTh
ITiZKPIMJIIOBATUCS HAJIEKHUMM JIOKa3aMU; TOI
axr, 1110 3TiZIHO 3 MIPaXyHKOM Pi3HUIII B Ha-
OpaHUX TOJIOCAX HEBEJHKA, € HEJOCTATHHOIO
IiICTAaBOIO I 3allepedeHHs] KJIOIMOTaHHS
PO BiJIXWJIEHHS II030BY III0JI0 OCKapKEHHS
Bu6opis [21]. Bubopue 3akoHOmaBCTBO (hpar-
MEHTAapHO BUPpIllye I[UTAHHSA IIPO KpuTepii
MiICYIHOCTI MO30BiB PO cKacyBaHHs abo He-
CKacyBaHHsI Pe3yJIbTaTiB BUOOPIB.

IIpuitnarrs Bepxouum Cynom Ykpainu
pimenns y cnpasi IOmenko nporu Ienrpasns-
HOi BUOGOPYOi KOMICii Ma€ BIJIMB Ha PO3BUTOK
MpaBOBOi cucTeMM YKpaiHu TOAiGHO 10 3a-
raJIbHOBiZIOMUX pillleHb aMepuKaHcbkoro Bep-
XOBHOTO cyay y cnpasi Merbury v. Madison
(1803), Koucrurymiitnoi pamu @Opanmii y
crpasi ipo acortiarii (1972). Akrusizartis cy-
JIOBOi BJa[u y 3abe3IeveHH] TIPUHIIUIY Bep-
XOBEHCTBA IIPaBa Ma€ HellepeciyHe 3HAYEHHS
111 QYHKIIIOHYBaHHS TPOMAJISTHCBKOTO CYyC-
MiJIbCTBA B YKpaiHi.

B ocnoBi mpaBoBoi mosurii Bepxoshoro
Cyny Yxpainu y cnpasi 3a ckaproio IoBipe-
HOI ocobu Kauaupata Ha 1oct IIpesmmeHTa
Ykpainu IOmenka B.A. B equnomy 3araibHo-
JIep’KaBHOMY BHOOPUYOMY OKpy3i 10 BubGopax
IIpesunenTta Yxpainu Karepunuyka M./l. na
6esmistnpHicTh LleHTpambHOi BU6OPUOi KOMicii,
i 10 BCTAHOBJICHHIO pPe3yJIbTaTiB IIOBTOP-
HOro ToJiocyBaHHsi 3 BubopiB IlpesmmeHTa
Ykpainu 24 mucromama 2004 poky Ta Ha
pimennsa npo orosiomenHs IIpesupenTom
Ykpainn SAnykopuya B.D. Ha MOHOBJIEHHS
HOPYIIEHOTO MpaBa Ha BiJIbHI BUOOPU JISITIIN
nosoxkennst crareir 8, 71, 103, vactunu apy-
roi crarti 124 Kouncrurynii Yxpainu [22] Ta
cratTi 13 €Bpomneiicbkoi KOHBEHIIIT TTPO 3aXUCT
IpaB JIIOIWHU Ta OCHOBHUX cBobox [23]. Cyx
BiJICTYIMB BiZl JOIMAaTUYHOTO TJIyMayeHHS
HOPMATUBHO-IIPABOBUX aKTiB i /aB AMHaMiy-
He TJIyMadyeHHs 3MicTy mpaBoBuX akTiB. Cyn
KepyBaBCsl HEOOXIIHICTIO BU3HAYEHHST PEasib-
HOTO CTaHy NpaBoBifiHOCHH. BcraHoBuUBIIN
(haxTi HEMOXKJIMBOCTI <«IOCTOBIPHO BCTaHO-
BUTH pe3yJbTaTU [iliCHOTO BOJIEBUSBJIECHHS
BubopIis», Bepxosuuit Cyx Ykpainu 1moBu-
HeH OyB BUSHAYKTH CIIOCOOHU ITOHOBJIEHHSI 110~
PYIIEHOTOo TIpaBa Ha BiibHI Bubopu. ToMy BiH
CTaB Ha IO3UIIII0, M0 HEOOXiJHO <«IIOHOBUTU
npasa cy6’eKTiB BUGOPUYOTO TPOIIECY MLISTXOM
ITOBTOPHOTO IOJIOCYBaHHSL...»
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CboroaHi
MOIITUYHWN rpoLec
HEMUCTNMUNI

6e3 napri,

SIKi BUKOHYIOTb
YHKUIi MOSITUYHOT
iHTerpauii Hawji.
Pasom i3 Tum,
BifICYTHICTb
po3srasyXeHoi
mMepexi
TepuTopiabHUX
CTPYKTYP
YHEMOXJ/INBITIOE
TICHWI 3B’S9130K
napriu i3
BNOOPLSIMU.

3 iHWworo x

60Ky, naprii, Lo
MaroTb Ha MeTi
AHTUKOHCTUTYLLiHI
uini abo
3arimMaroTbCs
AHTUKOHCTUTYLIIVIHOIO
AiSTIbHICTIO,
MOBWHHI cTatn
06°eKTOM CyA0BOI
riepeBipKu sIK Taki,
LL{O 3arpoXyoTh
3acagam
KOHCTUTYLIVIHOrO
nany.

[IpaBoBa moswuiisi Bepxosuoro Cymy
Ykpainu B TOAaibIIOMY BIUIMHYJIa Ha i-
STbHICTD  iHCTUTYTIB my6IiYHOI BIAAM B
Yxkpaini. Hacammiepen, pimennst BepxoBHoro
Cyny crano 0pHIUYHOI0 OCHOBOIO IS 3a-
CTOCYBaHHSI IapJaMeHTCbKUX KOHTPOJIbHUX
npouenyp o IlenTpanbHoi BHOGOPYOI KOMi-
cii. Pimenns Bepxosnoro Cymy mamo 3mory
BHecTU 3MiHM 10 3akony Ykpaiau «IIpo Bu-
6opu Ilpesumenta YKpainu», siki MiHiMizyBa-
J MoXJuBOCTI anbcudikaiii pe3yabTatiB
roJIOCYBaHHS, a TaKOXX MOCTaBUJIU ITiJi CYMHIB
MiSUTbHICTD BUOOPYMX KOMICiH, sIKi Oy CTHIIH
taki anpcudikarii. [le mano smory Ha HOBiit
OPUANYHIN OCHOBI chopMyBaTH BHOOPYi KO-
Micii, mo OinpIn AKicHO 3a0e3neynsio GasaHc
iHTepeciB yYacHUKiB BUOOPUOTO TPOIIECY.

5. 3axmucT gemokparii
KoHctuTyuiitHum Cypom YKpaiHm

Ha xoncruTytitiHoMy piBHI BasKJIUBY POJIb
Bimirpae mistmpaicts Koncturymiitnoro Cymy
YKpainu 1mo/10 rapaHTyBaHHS OCHOBHMX IIPaB
i cBobox. OpraH KOHCTHTYI[HHOI TOPUCIHK-
1ii 3iHCHIOE 3aXKCT OCHOBHUX IpaB Gesroce-
peaHbo Ta onocepezikoBano. OnocepesKoBaHO
KCY 3zaxwumiae ocnoBHi mpaBa y ¢opmi KoH-
CTUTYIIITHOTO KOHTPOJIIO 32 HOPMATHBHO-IIPA-
BOBIMU aKTaMHU IJIaBU JlepKaBU, NapjaMeHTy,
ypsy Ta TPeICcCTaBHUIILKOTO opraHy ABTO-
nomuoi Pecry6mikun  Kpum. Besmocepearbo
CynioM 3axuIIaloThCsl OCHOBHI ITpaBa IIISIXOM
3/liiCHEHHs iHIMJEHTHOrO KOHTposo. [le-
TaJbHO TaKa Ipolleflypa BperyJbOBaHa IJjia-
Bamu 12, 13 3akony Ykpainu «IIpo Komncru-
tynittnuit Cyn Ykpainus». [lpu Bupimenni
Takoro poay crnopiB pimenusi Koncruryriii-
nHoro Cyay Ykpainu MatoThb peloiuiliiiie 3Ha-
YeHH:I, sIKi MOXKYTb JISITTH B OCHOBY /JIA Tlepe-
rJIsly NolepeHiX pillleHb aJMiHiCTpaTUBHUX
OpraHiB Ta Cy/liB 3arajbHOI IOPUCAMKILI].

Posrmsan criopiB, noB'sa3anux i3 3zilicHen-
HsIM BUOODIB, pedepeHIyMy, [TpaBa HAPOIHOI
iHilIaTUBY Bi/ITHOCUTBCS J10 KOMIIETEHIIil Cy/10-
BUX oprauiB. IIpeaqmerom Takoro poxy cropis
€, SIK TIPABUJIO, TlepeBipka KOHCTUTYIIHHOCTI
BUOOPIB /10 BUIUX OPraHiB AepyKaBHOI BJIAIH,
HacaMIiepesl Iipe3u/ieHTa Ta BUOOPIiB y mapJa-
MeHT. Bubopu BU3HAIOTHCST HE[IFICHUMI JIUIITE
B TUX BWIIA[KAX, SIKIIO MOMUJIKH ab0 Mopy-
[IEHHsST B XO/li BUOOPiB (haKTHUHO BILIMHYJIU
Ha iX pe3yJibTar.

Y uinomy, crierianibHi MOBHOBaKeHHST KOH-
CTUTYLIIHUX CyiB 3 KOHTPOJIIO 32 IIPOIeypa-
MU B paMKax 6e3rmocepeinboi 1eMoKkpaTii Haby-

JIV TTOIITMPEHHST B GiJIBINTOCTI KPaiH KOJUITHHOTO
CPCP. Taxki cripaBu MOALISIOTH Ha 000B'SI3KOBI
Ta (akyabraTuBHi [24]. OGOB'SI3KOBO KOHT-
pouib BUOODIB Ta pedepeHyMy 3IilHCHIOEThCS
He3aJIe)KHO Bijl HASBHOCTI criopy, a npu ¢a-
KyJIbTAaTUBHOMY KOHTPOJIi — 3a 3BepHEHHSIM
YIIOBHOBaYKEHUX OCi0.

B Ykpaini gie Momesr HOpMATUBHOTO KOH-
CTUTYIIITHOTO KOHTPOJIIO 32 TIPABOBUMHU AKTa-
MM IIPO IPU3HAYEHHS BUOOPIB, BCEYKPAIHCHKO-
ro pedepenaymy um micueBoro pedepeHiyMy
B ABronomuiit Pecny6uini Kpum (rmasa 11
3akony npo KCY). IIpeamerom mepeBipku €
aktn Bepxosuoi Pagu Ykpainm, [Ipesunenta
Ykpainu, Bepxosuoi Pagum ABronomnuoi Pec-
my6utikn KpuM. Takuil HOPMATUBHUI KOHT-
posib He mependavae MepeBipKy pe3yJIbTaTiB
Bubopis, pedepermymy. [Ipeamerom posrisi-
ny KCY € BupimenHnst nutanus noaepskanHs
Me’K IIOBHOBa)KE€Hb OPraHOM BJIaJl TIpU TIpH-
3HaYeHHi TAKOTO POy IIPOLeypPH, 10/lepKaH-
HS TIpOle/lypyd BUHECEHHS IIPABOBOTO aKTa,
BimnoBinnicTe ix Koncrurymii Ykpainu. [lpu
3ztilicHeHHi Takoro nmopHoBaxkeHHd KCY Mok-
Ha BU/IIMTH KOHCTUTYIINHUI KOHTPOJb 3a
[IPABOBUMH aKTaMM ITIPO NPU3HAUEHHS: a) BU-
6OpiB IJIaBU JIEPIKABH, TAPIAMEHTY, MiCI[EBUX
BubODPiB; 6) pedepeHyMy BCEYKPaiHCHKOTO YU
miciieBoro B ABToHOMHIN Pecrmy6urini Kpunwm;
B) pedepeHgyMy 3a HApOAHOIO iHiIliaTUBOIO.
OcobuBiCTIO TAKOI IIPOIEYPH € Te, LIO YIIOB-
HOBaKeHi 0cOOM MAOTh TIPABO 3BEPHYTUCS [I0
KCY mnpo Bupimienns KOHCTUTYIIHHOCTI Ta-
KHX [1PABOBUX aKTiB IIPOTATOM OJIHOTO MiCSIIS
Bif iX ogiItiiiHoTo OrOJIONIEHH S, IATH TPU3HA-
YeHHs, BiMiHu a6o BigcTpouku. [Ipu posrusii
takux crpaB KCY nokaukanuii 3abe3mnednTu
3aXUCT 3aca/l IeMOKPATUYHOTO JIaJly, HACTYTI-
HiCTb iIHCTUTYTIB Ty6JIiYHOT BIIaIM.

bBesnocepernpo  Koncturymiitnuit - Cyz
Yxpainu Taky ¢$opMy HOPMaTMBHOTO KOHT-
poJIIo 3acTocyBaB Ipu npusHadenHi lIpesu-
JIeHToM Ykpainum pedepeHayMy 3a Hapoj-
HOIO iHilliaTMBOIO 3TiIHO 3 YKa3oM Bif
15.01.2000 poky Ne 65/2000. KCVY 3iTkHyB-
CA B IIbOMY BHUIAJKY 3 IIPABOBOI0 HEBU3HA-
YeHICTIO, OCKIJIbKKM 6e3rmocepe/lHbo B 3aKOHi
Ykpainu Big 03.07.91 p. Ne 1286-12 nipo Bce-
yKpalHChKMIT Ta MiciieBi pedeperaymu [25]
He GyJI0 BperyJboBaHO peaizailii mpaBa Ha-
POAHOI iHiliaTUBU 1IOJ0 BHECEHHS 3MiH /10
Koncrurynii Ykpainu B KOHTEKCTi TI0JI03KEHD
po3miny XIII OcuoBroro 3akony. KCY craB
Ha TIO3UILII0 rapaHTyBaHHsI Takoi (opmu He3-
Iocepe/IHboi eMOKpaTii, BKa3aBIIA HA MOXK-
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JIMBICTb INPOBe/leHHs W€l Ipoueaypu Bialo-
BiZIHO 10 YMHHOTO 3aKOHOJABCTBA Y KpaiHU.
OnHOYaCHO y BUCHOBKY OYyJIO IiIKPECTEHO
PO MOXKJIMBICTH HApoay YKpaiHM BHU3HaAua-
TH Ta 3MIiHIOBATH KOHCTUTYIIHHMIT Ja]] dyepe3
HO€EIHAHHS 3ac06iB Oe3mocepeHboi Ta TIpej-
CTaBHUIbKOI nemMokpartii. [Ipu HagxomkenHi
HapOJHOI iHIliaTUBU [0 KOMIIETEHTHUX Op-
rauiB my6siynoi Baagu IIpesument Ykpainu,
IlenTpasbHa BUOOpPYA KOMICis BOJIOMIIOTH
[IPaBOM PO3CY/Ly BU3HAYaTH KOHCTUTYILil-
HiCTh IIUTaHb, 1[0 BUHOCATHCH, i 3000B's13aHi
3/LIHCHUTH TaKy IolepeaHio nepesipky. [Ipu
BHeceHHi 3MiH 10 Koncruryriii Ykpainu BcTa-
HOBJIEHO CITiBITi/IIOPS/IKOBAHICTD Mili TJIABU
JlepKaBU, HAPOJHUX JIellyTaTiB, apJIaMeHTy B
1isloMy, ToOTO iX 36aJaHCOBAHICTh Ta B3AEMO-
ZiI0 3 METOIO peaJsli3allii BoJli Hapoay sIK €IUHO-
TO HOCis1 cyBepeHHOI Biaau [26].

Pimenna Koucrurynitinoro Cyzny 3 mwm-
TaHb 3/ilicHeHHsT pedepeHIyMy, BUOOPIB Ma-
10Th npefonuililine 3Hauenns. Ockinpkn Cyn
3/1IIICHIOE TIepeBipKYy KOHCTUTYIIIHHOCTI aKTiB
3aKOHOJIABCTBA I1PO BUOOPH i peheperrymMu Ta
aKTiB IIPO IPU3HAYEHHS IUX NIPOLIEYP, PillleH-
uga KCY 3 1iei kareropii cinpaB Hak/IazaioTh
0608B’s13k1 Ha Bepxoshy Paxy Yxkpainu momno
NpUBeJIeHHs 3MIiCTy 3aKOHIB YKpainu 1o Bij-
MOBiAHUX MPaBoBUX Mo3uIliil Cymy; moai6HIM
yuHoM pimenuss KCY 3B’a3yioTh AisiIbHICTD
[enTpasbHoi Bu6GOpUoi KoMicii Ta BUOGOPUYMX
OpraHiB HUKYOTO PiBHA i MAIOTh IIPSAMY ilO.

BucHoOBKM

DopmyBaHHS TOMITHYHOI BOJIi  HApPOIY
MOJKJIMBE B YMOBaX BiJIbHOTO IUCKYPCY 3 BaX-
JIUBUX THMTaHb CYCHiJIBHOTO 3HaueHHs. Tomy
cB0o0O/Ia BUPAKEHHST TIOTJISIZIIB Ta 0OMEKEHHSI
MoOHoTMOM3My B HistibHocTi 3MI € BaskiuBu-
MU CKJIaJIOBUMU Cy4acHOI MoOjiesli KOMyHiKa-
TUBHOI ZeMoKpaTii. Bimcytnicts moctymy mo
00’ eKTHBHOI iH(pOpPMAaIlii, SIK TPaBUIIO, 3aBKAN
CIIOTBOPIOE BiJIbHE BOJIEBUSIBJIEHHS HAPOLY.

CpOoro/Hi MoJTi TMIHU TIPOTIEC HEMUCTUMUI
6e3 mapTiii, IKi BUKOHYIOTh (DYHKITT HOTiTHY-

noi inTerpartii natii. Pazom i3 tum, BizcyTHicTb
po3ranykeHoi Mepexi TepuTopiaJbHUX CTPYK-
TYp YHEMOKJIUBJIOE TiCHUU 3B’SI30K MapTill i3
BubGOpIAME. 3 iHIIOTO 5K GOKY, MapTii, Mo Ma-
I0Th Ha MeTi aHTMKOHCTUTYIIiHI 11isti abo 3aii-
MaIOThCsI AHTUKOHCTUTYIIMHOIO [isIBHICTIO,
MOBUHHI cTaTH 00’€KTOM CYI0BOI MEPEBIPKU SIK
Taki, MO 3arpoXyIoTh 3acajaM KOHCTHUTYILili-
HOTO Jiajry. ¥ 1IbOMY KOHTEKCTi 3BasKeHe 3aCTO-
CYBaHHsI €JIEMEHTIB «BOMOBHUYOI JIEMOKpATiiy
3acayroBye Ha yBary. Cankiii, ki HakJIamae
Cyn Ha maprii-fle;TiIKBeHTH, € BaKJIUBUM 3aC0-
60M 3abe31eyeHHsT PEKUMY KOHCTHTYIIHHOCTI
Ta rapaHTi€l0 IEMOKPATUYHOTO JIa/y.

ITapTii cporosni BHCTYyHalOTh OCHOBHUM
cy6'extoM BuGopumMx Ta pedepeHIHUuX Ipo-
nexyp. Came maprii MOXKyTh peasizyBaTu Bci
HeoOXiiHi pecypeu [uist hopMyBaHHsT BUOOD-
yux anMiHicTpaliid, MiZATOTOBKY CBOIX Tpel-
CTaBHUKIB /11 pO6OTH B IMX opranax. Ilaprii
JIOBOJISITh /IO BiJJoMa HaceJIeHHS 3MiCT I03U-
TUBHMX Ta HeraTMBHUX HACJTiJIKiB BJIaJHUX
pimenb. [IpencraBHuIlbKa 1eMOKPATist BTiJIIOE
e y BiIHOCHHAX MiK TPaBJSTIO0 GiIbIIiCTIO
Ta OIO3UIII€I0, 1110 € 10JaTKOBUM MEXaHi3MOM
KOHTPOJIIO Ta €JIEMEHTOM Y CUCTeMi TapaHTiil
JIeMOKPAaTUYHOTO JIafLy.

CyoBuii KOHTPOJIb Y XO/Ii BHOOPUYUX Ta pe-
(epenHIX IPOTIEYP He 3aBXKIU e(DeKTUBHUIA
yepes iX MBUAKOIUIMHHICTD. OMHAK CYIOBUI
KOHTPOJIb JIa€ 3MOTY 3 BUCOKOIO BipOTiIHICTIO
3abe31eunTr OfIHY 3 I[IHHOCTEI JIeMOKPaTHY-
HOTO IIpolLecy — PIiBHICTb i ClpaBeAIuBICTDb
IIPU BOJIEBUSIBJIEHHI TPOMAJISIH, 1110, BJIACHE, i
noBiB BepxoBuwmit Cyn Ykpainu, Bunicmm pi-
menHs y crpasi IOmenko nporu IenTpanbaoi
Bru6opuoi Komicii 3 rpyaHst 2004 poky.

[lepcriekTHBY OAAIBIITOTO PO3BUTKY iHCTH-
TYTY TapaHTiil IEMOKPATUYIHOTO JIa/ly B Y Kpaini
MO’KYTb PO3BUBATHCS B [IBOX HaIIPsIMax: 3aIpo-
Ba/IKEHHS CYI0BOTO KOHCTUTYIIiHHOTO KOHTPO-
JITO 32 PE3YJIbTaTAMU [APJIaMEHTCHKIX BHOOPIB
Ta IOCUJIEHHSI MeXaHi3My IOpUIUYHOI BifIIO-
BilalTbHOCTI 3a MOpyIIeHHsT BUGOPYMX i pede-
PEHHYX TIpaB i cBOGO iHANBIAA.
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Muxavino CABYUH,
KaHAWAAT IOPUANYHUX
HayK, [IOLIEHT,
3aBiayro4ni kKagenporo
3akaprnarcbkoro
epxaBHoro
yHiBEPCUTETY

NMoniTnuHi napTii

Ta BUOOpuUi cucremm:

CNpPooMN KOHCTUTYLLINHOIT
IH)XeHepii Y KOHTEeKCTi Cy4acCHoro
KOHCTUTYLliOHanI3My

Cama no cob6i koncmumyuituna inxcenepis mooiice c8io-
yumu AK npo npouecu MmooepHizauii KOHCMUMYuiunoi
cucmemu, max i npo cnpPooOU NONIMUUN020 icmediuMen-
my ceasinbHo énausamu Ha Xi0 PO3BUMKY CYCRIAbHO-
nonimuunux iHcmumyuiu 6e3 Yypaxyeamnns 3aKOHOMIp-

Hocmeu ix po3eumxy.

Bubopui cucteMu 4acTo POBIISIAIOTH SIK
3aci6 KOHCTUTYLIHHOI imskenepii [1], saxuit no-
3BoJIsI€ MOZM(DiKyBaTH MOTITHYHY CUCTEMY CYC-
MiJIbCTBA TA BIUIMHYTH HA (PYHKIIOHYBAHHS iH-
CTUTYTIB BAAN. Y BITYM3HAHIN JIiTEpaTypi 1IuM
mutaHHsaM nprcsiaeno npaii O. DBapabara,
B. Kawmma, 1O. Kmoukoscbkoro, B. Kosrywis,
I. Kpecinoi, P. MakcakoBoi, €. Ileperymm,
B. Tloropinka, M. Ps6oBa, M. CraBHiituyk,
B. CrmiBaka, B. @enopenka Ta iHmmx. Y 3apy-
GixkHill JtiTepaTypi UM HpobieMaM MPUIIIEHO
yBary B mpaistx @. Benerona, FO. Tabepmaca,
K. T'ecce, M. [TioBepxke, K. Jlifinrapra, X. Jlinia,
A. Jlincera, K. JlvoBenmraitna, I. Maepa,
A.-B. Miomnepa, II. Hicena, [I:x. Capropi,
I. ®pankenbepra, A. Iaiio Ta inmux. Cama 110
cobi KOHCTUTYIIHA iH/KeHepiss MOJKe CBIAYUTH
SIK TIPO TIPOIIECH MOJIEPHi3allii KOHCTUTYITIHOT
CHCTEMH, TaK i IIpo crpodu IIOJITUYHOIO icTed-
JIIIMEHTY CBaBiJIbHO BILJIMBATU Ha XiJl PO3BUTKY
CYCIIJIBHO-IIOJITMYHKX iHCTUTYLiH 6e3 ypaxy-
BaHHA 3aKOHOMiPHOCTEH {X PO3BUTKY TOIIO.

o wici npobsemu y BITYM3HAHIA KOHCTH-
TYIIHHI MOKTPUHI MHAXOASTH MO-pi3HOMY .
Moxna BUAiMATH, TIPUHANMHI, Taki OCHOBHi
MiIXOAN JOCHiIKEeHHs 1IpobjieM epeKTUBHOCTI
i crpaBeIMBOCTI BUOOPYMX CHUCTEM Y KOHTEK-

CTi Cy4acHOI JOKTPUHU KOHCTUTYIiOHAJI3MY:
1) mosurumsictcrkuit minxin (P. Makcakosa,
B. Iloropinko); 2) monituko-mpaBoswii (B. Kos-
Tynenp, 1. Kpecina, €. Ileperyga, M. Pstos);
3) imrerpatusnoi opucnpyaentii (O. Bapabari,
B. Kammno, B. KoryHerp) abo cripo6 Bixoy Bif
no3utuBiaMy ocrannimM yacom (M. CraBHilluyK,
B. ®enopenko).

Amnasiz TakuxX B3aEMONOB’sI3aHUX (heHoMe-
HiB, IK ¢BOOO/IA MO THYHOI isTTbHOCTI MapTii
Ta BUOOPYi CHCTEMU § KOHTEKCTI IEMOKPATHY-
HUX CTaH/JapTiB BPS/IyBaHHsI, 3yMOBJIIOE BUKO-
PUCTaHHSI He JIWlle iHCTpyMeHTapilo MO3UTH-
BiCTCBHKOI JJOKTPUHU IIPaBa, KOTpa IIePeBAKHO
e manye B Ykpaini. Bukopucranusa incrpy-
MEHTapilo IIPUPOHO-IIPABOBOI, COIIOJOTiIYHOI,
€TUYHOI KOHCTUTYIIIHNX JIOKTPUH A€ 3MOTY
KOMILJIEKCHO IIAIATH 10 Mpo6ieMu CyMiCHOCTI
(YHKIIOHYBaHHS TOJTITHYHUX | BUOOPYMX CHC-
TeM BiAMIOBIHO MO I[iHHOCTEN Ta MPUHIIUITIB
Cy4YaCHOTO KOHCTHUTYIIOHAMI3My. Y KOHTEKCTi
HOCTMOJIEPHOTO [IUCKYPCY TPOOIeMaTHKA KOH-
CTUTYIHOI iHKeHepii moiTHaHoi 1eMokpartii
JIe)KUTD y TUIONIMHI BUPINIEHHS TaKUX JIUJIEM:
1) mpaB JsomuHM Ta CyBEpEHITETY HapoLy;
2) e(eKTUBHOCTI i MOTYTHOCTI Ty OJIiUHOT BJTagn
Ta JIEMOKPAaTHYHMX 3acajl 3MarajabHOCTi (KOH-

! Cnin BigmiTuTH Tenaeniio PO3IIMPEHHST KOMIIEKCHOTO JIOCJIKEHHSI {HCTUTYTIiB 6Ge31ocepesiHboi 1eMoKpa-

Tii BiIOMMMM BITYM3HAHUMHU KOHCTUTYIIOHATiCTaMK Ta TmoJitosoramu. Jlus. Hanp. npaiui: BuGopue npaBo Ykpainu.
Haguansnuii nociGunk / 3a pea. B.®D. Ioropinka, M.I. Crasuiituyk. — K.: Ilapmamenrtcbke Bumasuuurso, 2003;
Koncrutymiitno-npaBosi ¢popmu 6esnocepeanboi feMokparii B Ykpaii: mpobiemu Teopii i mpaktukn. — K.: I[IT HAH,
2001; Ocnosu gemokparii / 3a pex. A. Konozisi. — K., 2002; IToropinko B.®., @enopenko B.JI. Pedepennym B Ykpaiui:
icropist Ta cyuacuictb: Monorpadisi. — K.: I/ITT HAH, 2000; Pomatniok A., IlIsena 0. ITaprii Ta etektopanbha mositnka. —
JIbBiB, 2005 ToII10.
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B ymoBax nipouecy
3AINCHEHHS

Baau iCHYOTb
JMHACTUYHWN,
KopriopatvBHWI Ta
ZAEMOKPATUYHN
pi3HoBUAN
MOAITUYHOrO
HacTynHUYTBa.
BingnosigHo 1o
LbOro rosniTn4Ha
cucTema nocTikiHO
aganTyeTbCs 40
HOBUIX COLjia/IbHNX
uineu Ta CTBOprOE
HOBI IHCTUTYTH,

140 3abe3neyyTb
KaHas 3BOPOTHUX
3B’S13KIB MIiX ypsi40M
i HACeNEeHHSIM.

Y cknagHo
cTparngikoBaHOMy
(nonitn4Homy)
CyCninibCTBI
ICHYIOTb PI3Hi
DopmMY BUPILLEHHS
cyriepe4yHocTen —
MoAepHi3aLlis,
TpaHcpopmauis,
moaungikauis. ¥
Touui 6ipypkauii
ANHAMIKN
MONITUYHOT
cucTemu Taki
MexaHiamu 6yBaloTb
HenocTarHimMu,

LLJO MOXe cTaTu
APUYNHOIO
rosIiTM4HOro
KOHQJIIKTY y
popmi pesosouii,
MosIiTUYHOI KPU3W,
pepopmu.

KYPEeHIIii) ToMiTHYHuX mapriii; 3) 3abe3neyeH-
HST MA3BITHOCTI i MAKOHTPOJIBHOCTI MyGIiYHO]
BJIAJIV TA JIETITUMHOCTI MeXaHi3my (opMmyBaH-
H$1 i BUpaXKeHHs I10JIiTUYHOI BOJII HApO#y.

[Tica TlomapanyeBoi peBosmontii B Ykpaini
CIIOCTEPITAIOThCsT Tpollecu TpaHcdopMartii 1o-
gitiyHoi cuctemu. ChoroHi BUOGOPYi cucTeMu
aHaJTi3yIOTh 3 TOUKH 30py e(PeKTHUBHOCTI Ta Jli€-
Bocri. ITi eekTHBHICTIO BEOOPYOT CHCTEMH PO-
3yMitoTh ii BIUIUB Yy KOHTEKCTi KOHCTUTYIIHHOT
iH)KeHepil — IMOCUJIeHHST CTPYKTypu3allii 1mosti-
THYHOI CHICTEMH CYCIILJIbCTBA, 3a0€3IIeYeHHsI pe-
AJIbHOTO TIPE/ICTAaBHUIITBA Pi3HUX BEPCTB Hace-
JieHHs1, (hopMyBaHH: eeKTUBHO [[I0Y0TO0 YPSILY
Ta cucrteMu e(eKTUBHOIO KOHTPOJIIO HAPOILY
Hax ypsamom. Ilix miesicTio BEOOpUOi cructeMu
PO3YMiIOTh 3a0€3TeUeHHs] YeCHUX i BiIKPUTHX
BUOODIB, PE3YJIBTATHU SIKMX IOBUHHI BCTAHOBJIIO-
BATHCS Bi/IIIOBiTHO /10 €BPOIEHCHKIX JIEMOKPa-
TUYHUX CTaH/APTiB.

Y wiit craTTi aBTOp Ma€ Hamip IpoaHasizyBa-
TH epeKTUBHICTD Ta JI€BICTH BUOGOPUKMX CHCTEM
3 TOUKM 30pYy BepXOBEHCTBA IIPaBa, BEPXOBEH-
CTBA ITPaB JIOMHU il OCHOBOIIOJIOKHUX CBOOO,
3abe3neyerts: GyHKIIOHYBaHHS e(heKTHBHOTO
Ta MiJIKOHTPOJIBHOTO HAPOJOBI yPALY.

Jemoxkpartisi Ta mosliTHYHA cucTeMa y
KOHTEKCTi KOHIIeMIIii KOHCTUTYIIOHATI3MY

Ha mymky dpanitysbroro nositosiora O. be-
HeToHa, JibepabHa JeMOKpaTisi OyIyeThCs Ha
OCHOBi CBOOOJIN KOKHOTO, 2 TOMY BOHA IIE€pel-
6ayae piBHUIA [JOCTYII KOKHOTO /IO IIPOLECY
VIpaBJIiHHs, YOMY HalKpaille BianoBizae Ma-
skoputapuuii npuHiwin. OOMeXReHiCTh oJIi-
TUYHOTO IIPABJIHHS CIIPUSE MOINEPeI>KeHHIO
MO TUYHUX KOHMJIIKTIB BCepeAnHi TOJiTHY-
HUX iHCTUTYTIB, OCKiJIbKM TOBUHHI 6y TH rapaH-
TOBaHi IIpaBa OI03Mullii, 1110 € YMOBOIO HOPMaJIb-
HOTO (DYHKITIOHYBaHHS JieMoKpaTii [2].

B ymoBax nporiecy 3zilicHeHHs Baau icHy-
I0Tb JIMHACTHYHUIN, KOPIOPAaTUBHUI Ta JIeMO-
KpaTUYHWIA PI3HOBUN MOJITHYHOTO HACTYITHU-
1TBa. BifnosizHO /10 11bOTO NOMITUYHA CUCTEMA
MOCTIlTHO A/IANTYETBCA 710 HOBUX COI[aJbHUX
ITiJIelt Ta CTBOPIOE HOBI iIHCTUTYTH, 110 3a0e31Te-
YyIOTh KaHAJIN 3BOPOTHUX 3B’SI3KiB MiXK ypsiloM
i HaceJeHHAM. Y CKJQJHO cTpaTudikoBaHOMY
(TTOJIITUYHOMY ) CYCIITBCTBI ICHYIOTB Pi3Hi op-
MU BUPIIIEHHS CyTIepeYHOCTEN — MOJIepHi3allis,

Tpancdopmartist, Mogudikariis. Y touri 6idyp-
Kallii AMHAMIKY [TOJIITUYHOI CUCTEMU TaKi MeXa-
Hi3MK OyBAIOTh HEOCTATHIMH, 1[0 MOKE CTATH
MIPUYMHOI0 TOJITUYHOTO KOHGIIKTY y dopmi
peBomiontii, moyiTuuHOi Kpusu, pedopmu |[3].
ToMy BaXJIMBUM 3/IA€ETBCS KOHCTUTYIOBAHHS
MOJIITUYHOI CUCTEMHU Ta IOJIITUYHUX IHCTUTYTIB
y BUIVIAAL (pOPMAJIBHOTO 3aKOHY, HANBHIMMM
CTyIleHeM HOPMaTHUBHOCTI SIKOTO CJIyIy€ came
KOHCTUTYILisL.

TakuMm YMHOM, CIIPABEIJIUBUM BOAYAETH-
cd  MiAXiZA HIMEUbKOro KOHCTUTYIiOHAJIiCTa
K. Tecce, sxuii BBaskae, Mo B Cy4acHIX yMOBAX
IIPUHIIAIT Ma’KOPUTAPHOCTI B CTPYKTYPi ZieMo-
KPaTU4YHOTO YCTPOIO 3yMOBJICHUH IiINOPSKY -
BaHH:M IMOJIITHYHOTO IIPOIIECY MTPaBy (PesKUMY
KOHCTUTYIIHOCTI), TOOTO IiJIsIM <«parioHaIi-
3arMii MOJiTHYHOTO TPOIleCy», SKUH 3MiiicHIO-
€THCS 3a YiTKUMH, CTINKUMHY i TepebadyBaHi-
MU [TPaBUJIaMU.

3a Takoi yMOBM YYaCHUKHU IOJITUYHOTO
IIpolleCy 3B’s3aHi KOHCTUTYIIHHUM MOPSIZIKOM
y TOMY CeHC, 10 1edl mpollec TOBUHEH Big0Y-
BaTUCA IJIaCHO, BIAKPUTO Ta BiANIOBiZaTH KpU-
TEPisIM HAOUHOCT], 1110 CTBOPIOE 3aca/iu JiepKaB-
Hoi sieritumartii. Jleritumartist Bazu Gibinocti
3IIUCHIOETHCST TAKUM YMHOM, 111006 3abe3meunTu
piBHI MOXKJIMBOCTI i 3aX1CT MeHIIOCTi (01103u-
11ii), cBOBOMY i TJIACHICTH TONITUYHOTO MPOIie-
cy. Cboro/iHi MoJIiTUYHMI ITPOIIEC 3BYKYETHCS
MeBHUMHU TOJITUYHUMY paMKaMU, 3yMOBJICHH-
MU HeOOXIHICTIO BUKOHAHHSI JIEP/KABOIO IEB-
HUX COIaJIbHUX 3000B’sI3aHb, SIKUMU BOHA
3B’s13aHa KOHCTUTYIL€EIO Ta TIOTOYHUM 3aKOHO-
JTABCTBOM [4].

IMpusnun  MaskoputapHocTi  (6LIBITOCTI)
SIK OCHOBHI TIPUHHSITTSI 3000B’13yI04MX KOJIEK-
THBHUX PillleHb HEOOXi/THO JIOTIOBHIOBATH KPH-
TePiEM KOMITETeHTHOCTI. 3rifiHo 3 (hopmyoio
KOMIIETEHTHOCTI TPUIHSTTS OiJbIIICTIO TIpa-
BUJILHOTI'O PillIeHHS MPSIMO 3QJIeKUTD BiJl PiBH
ix kommereHnTHOCTI. | TYT criocTepiraeTbes mps-
Ma KOpeJIALid: AKIO piBeHb KOMIIETEHTHOCTI
GIJTBIIIOCTI CTAHOBUTH YMOBHO HUKYE Cepeil-
Hb0ro 0,5, TO YKM BiJIblIIe TIPOTOJIOCYBAJIO 32 11€
piteHHst, TUM OiJibIlle BOHO HabJIMKATHMETh-
Cd 10 HyJIA 3a piBHEM CBOEI KOMIIETEHTHOCTI,
i HaBnaxu % PiBeHb KOMIIETEHTHOCTI BJIAJIHUX
pillleHb CbOTO/IHI BIJIMBAE HA CTYIIiHb JIETiTUM-
HOCTI BJIAJIN.

2 Crmparounch Ha JyMKy (panitysbkoro disocoda i Matemarnka rpada Kongopee, P. Jlasb HaBoxuTh Taky hopmyy
piBHst komnerentrocrti 3a [, Birekom: vh-k /(vh-k+eh-k), ne h+k — ne cykynmicts wienis, 1o npuiimMarors pitens, a v (verite)
ie (erreur) — iMOBIPHICTb TOTO, 110 KOKHMUIT YleH TpaBuii abo nomusisieTbest, ipu e+v="1. Il hopmyia HIKYE JaCTh 3MOTY BH-
3HAYUTH PiBeHb KOMIIeTeHTHOCTI pitnentst BepxosHoi Pazu 1oz10 koncrutyiitnoro sakony Ne 2222-1V.

BICHIR Seecparones
p

| X3(13) 2008,
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3Ha4Ha
KOHUeHTpawis
piHaHCcOBUX

i 10ACBKUX
pecypciBy
NOAITUYHNX NaPTISX
npu3BoOaANTb [0
BUHUKHEHHS
CBOEPIAHOI
CEPBINIbHOT
KYJIbTypU cepen
MOMITUYHUX BiSYiB,
SIKi HEXTYIOTb
cycCnifibHUMU
iHTepecamu,
006MEXY4YUCh
KOPrnoparuBHUMMN
iHTepecamn
npeacTaBHUKIB
JINLLE KOHKPETHOI
naprii, MosgiTM4HOro
YrpyrnoBaHHsI

4y knary. Takui
TEXHOKDPATUYHNI
xapaktep
3AIVICHEHHSI Bnaan
HaBITb BTIIIOETLCS
B KOHUenujii
KepoBaHoi
AEMOKpPaTii,
BiAMNoBiaHO 40
sKOi aepxaBa
BIJINBAE Ha Xif
¢dopmyBaHHS ypsay
Ta 3a6€e3Me4eHHs!
rnpeacTaBHULTBA
Hapoay B
napaamMeHTi.

Ha nymKy BiTYM3HSHOrO KOHCTUTYIIiOHA-
gicra O. Opuibkoro, JETITUMHICTD Jep:KaB-
HOI BJIAJIV Ta PO3MOIINY B Hill GyHKIIOHATH-
HUX POJiell BUPasKa€ €IHICTD Y3rO/KEHUX BOJIb
6araTboX, 3[aTHOCTI BJaiU <«HA IPUKJIAZAX
HiATOPSIKYBaHHSI BUXOBYBAaTU BOJIIO IO aB-
TOHOMHOI IIOTO/’KEHOCTI 1 HAIIOBHUTU JyXOM
miei mo6poBiMBHOI KOoOpAMHAIi Taky ¢op-
My Jep:KaBHOCTI, sik cybopauHaiis»> [5]. Sk
(opma sepxaBHOTO INpaBIiHHSA JEMOKpATIf,
6€3yMOBHO, BIJIMBAE Ha 3MICT i e()eKTUBHICTD
(yHKITiOHYBaHHS /E€P>KABHOI BJIAAU i B IIiJIO-
My — Ha JIep>KaBHO OpraHi3oBaHe CyCIiJIbCTBO.
IIpore, cama mo cobi meMokpatis sik dhopma
NPaBJIHHS HE TapaHTyE CBOOOAM B CYCIIiJib-
cTBi, edekTuBHOCTI YHKIIOHYBaHHS aHi
BJIAJIHUX, aHi IOPUJMYHUX BiIHOCHUH, 30KpeMa
I[B1IbHO-TIPAaBOBUX.

Baarauri, B ocHOBi IpuHITUILY IeMOKpaTii Jie-
JKUTH TIPUITYIIEHHST (SIKe TaBHO Ha0yJIO XapaK-
Tepy MepeKOHaHHA), MO pillleHHs, IpUiHATe
BHACJIJIOK IyOJIiYHOTO0 OBrOBOPEHHS, MIJISIXOM
IIPOTOJIONIEHH i 3iCTaBJIEHHS Pi3HOMaHITHUX
aJIbTEPHATHUB 1 TPOTIO3KILili, HalluacTirie 6yBa€e
HaNOLIBII TPUHHATHAM, BUBAKEHUM 1 TaKuM,
1o BifmoBifae 3mopoBomy riry3mosi. CrimpHa
BOJIS 1 CHiJIbHI 3ycwJulst HiGH JoIoOMaraioTh
HooJIaTH OOMEKEHICTh i CJabKicTh KOKHOTO
okpemo. Ile Hajae 0cobIMBOI 1M | 3HAYYIIOC-
Ti criibHOMY pitnennio. Ha iboMy rpyHTYETD-
Cs OJIVH i3 NPUHINIIB JeMOKpaTii — IMPUHITUIT
BJIA/[11 OLJIBIIOCTI, KOJIN 3aralbHOOOOB SI3KOBUM
BBa)KacTbCA PIllleHHd, 3a fKe Bifjaa CBOI Io-
Jiocu GUIBIITCTD THX, XTO OpaB y4acTh y roJio-
cyBaHHi. OiHaK NPUHIUIT MaXOPUTAPHOCTI y
NPUUAHSITTI BJAQJIHUX pillleHb 6a3yeThCs HA KOH-
cencyci. [Tpunmun maxopurtapHocti € edex-
TUBHUM 32 YMOBH, SIKIIO B CYCIIJIbCTBI iCHY€E
KOHCEHCYC 3 TIPUBOAY GA30BUX MOPATbHUX i
IIPABOBUX I[iHHOCTEH, KOTPi HE MOXYTb CTaTH
[IpeJIMETOM PeBi3ii 11iji BIVINBOM MiHJIMBOI 110-
JiTHYHOI KOHIOHKTYypu. MexaHniamMoMm i ofHO-
YACHO TapaHTi€l0 KOHCEHCYCHOI JIeMOKpartii
BUCTYTIA€ KOHCTUTYIIiITHA BUMOTA IOJI0 PeBi3ii
(nteperssany ) Koncrurymii Ykpainu kBamidiko-
BAHOIO Oi/IBINICTIO TPH OCTATOYHOMY 3aTBep-
JUKeHHi 32 pe3yJibTaTaMH TOJIOCYBaHHs Ha BCe-
yYKpaiHCbKOMY pedepeHyMi.

B ymMoBax po3BuTKy 3aco6iB MacoBoi iHdop-
Mallii, fIKi B HalIOMY ITOBCSAKACHHOMY JXWTTi
3IaTHI BU3HAYaTU CTEPEOTUIIN HAIlOi IOBe/iH-
KH, icHye Hebe3IeKa MaHillyII0BAaHHS TPOMaJ-
CBKOIO IyMKoI0. Taka 3arpo3a MaHiIyII0BaHHS
TIOCUJIIOETHCS, KOJIU BJIaJHi CTPYKTYpPHU 3[aTHi
npsMo ab0 OIOCEPEKOBAHO KOHTPOJIIOBATH
3MI i Takum ymHOM BU3HAYATU <«iH(OpMa-
LiliHi TPUBOINY, HA SKi Pearye rpoOMajIChbKicTh,
Ta 3aMOBYYBaTH ab0 HEIMOBHO BHCBITIIOBATH
Ti dakTy, AKi MaOTh HA/I3BUYAIHO BaKJINBE
3HAYEHHS VIS CYCIJIBHOTO KHUTTSA. 30Kpema,
B XO[i TapJaMeHTChKuX Bu6opiB 1998 poky
B YKpaiHi ekcrnepTu BUIIMSAIU TaKi OCHOBHi
06pasu-Mihu, siKi TONMPIOBAINCS APTISIMU B
epio/1 BUGOPUOI KaMIIaHii: €ToIorivHi, BIagHO-
HOMEHKJIATyPHi, KOHCITIPAaTUBHI, TEXHOKPATUY-
Hi, HApPO/IHi, KOJIEKTUBHOT'O KYJIbTYPHOTO Tepos,
MUCJIUBIL, JKEPTBU OOPOTHOM 3a CIIPABEIJIN-
BicThb, Tpikctepa Tomo [6]. Ilo cyri, meit moct-
MOZIEPHICTCHKUN JUCKYPC, /IO SIKOTO He OyIia
rOTOBA MOJIITUYHA cUcTeMa Y KpaiHu, 3aKyasa B
OCHOBH ii 1eBOJIIOLIT Ta cTarHallii, SKy MH CII0-
crepiraemo Terep. 30KpeMa, BHOOPU MiChKOTO
ronoBu Kuesa ta nemyrariB KuiBcpkoi michkoi
pajiu 3 ypaxyBaHHSM JIOCBily MapJaMeHTChKUX
Bu6opiB 2007 poKy 3acBiMUMIN CTIHKMIT TpEH T
MapTiil CHiJIKyBaTHCS 3 BUOGOPISIMU Ha OCHOBI
meBHUX Mi(iB, 06pa3iB, cCUTHAIB BepOATHHOTO
abo Bi3yaJIbHOTO XapakTepy, YMM BUKPUBIISI-
€TbCS CYTHICTD MOJITUYHOIL iSI/IbHOCTI, PO3MU-
BAIOTBCS CIIPAB’KHI TMOMITUYHI T[T TapTiH, dKi
YacTO CKJI/IHO ifleHTndiKyBaT 3 TOYKH 30py
repecyilyBaHHs ¥ BiJICTOIOBaHHS HUMU IIEB-
HUX COIia/IbHO 3HAUYIIHNX I[iHHOCTEN.

3HayHa KOHIleHTpaIllis (inancoBux i moz-
CBbKHUX PecypciB y HOJITUUHUX NaPTisAX IIPU3BO-
JIUTH 10 BUHUKHEHHSI CBOEPIJHOI CepBiIbHOI
KYJIbTYPU cepell IOJiTUYHUX /1is14iB, AKi HeXTy-
I0Th CYCIUIBHUMU iHTEPeCaMu, OOMEKYIOUYNChH
KOPIIOPaTUBHUMU iHTepecaMH IIpe/CTaBHUKIB
JIMIIe KOHKPETHOI IapTii, IOJIiTUYHOIO YyIPyIIOo-
BaHHs YW KJIaHy. Takuii TeXHOKpaTMYHUN Xa-
pakTep 3MiliCHEHHS BJIAJW HABITH BTLIIOETHCS
B KOHIIEIii KepoBaHOi leMOKpaTii, BiATIOBiAHO
10 SIKOI Jlep:kaBa BIUIMBA€E Ha Xizl popMyBaHH:
ypsiiy Ta 3abe3edeHHs IPeCTABHUIITBA HAPO-
Zly B IIapJIAMEHTI.

3 Ipo xomcrurymiiiny mepxasy aetanbmime aus.: Kormspescxmit C.A. KOHCTHTYIHOHHOE TOCYZapCTBO.
[Opuanueckune npeanoceiiku pycckux OcHoBrbix 3akonos / [lox pen. u ¢ npeancaosuem B.A. Tomcunosa. — M.: M3n-Bo
«3epranoy, 2004. — C. 3-208; Kammo B.M. Yu € Ykpaina korcturyniitnoio gepxasoo? // lens. — 1999. — 18 smcro-
naga. — C. 4; Kammo B.M. Ines xoncturymniitnoi gepsxasn // Cycninberso i mpaso: 2004-2006. Posgymu ykpainchbkoro
BueHoro-koncruryiionaticra. — K., 2007. — C. 20-22; Koncruryiiiiina gepxasa Ta 1mpaBa JIOANHNA i OCHOBOIIOJIOXKHI
cBoboM: MpobieMu GOpMyBaHHS Ta PO3BUTKY B YKpaiti: Monorpadist / Arop. kour.: Bamyk O.M., Masypok 1.0.,
Hasporpxuit B.B., Capunz M.B. (kepiBHuK aBTOp. K0J1.), Tpauyk [1.A. — ¥Yskropoz, 2008. — 348 c.
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Ans
AEMOKPaTN4HoOro
ANCKYpPCY NapTivi
BaXJIMBUM €
MiHIMI3aLis
CTaHOBJIEHHSI

Ta MOLUNPEHHS
MONITUYHUX TeYin
nonysnicTCbKoro
Ta PaanKasbHoOro
CrpsIMyBaHHS.
Bigkputuii
AEMOKPATUYHNI
LANCKYPC MK
naptismu
nepenbayae

MEXi CyCri/IbHOro
KOHCEHcCycy —
npaBa MEeHLLIOCTI.
TakvM YUHOM,
KOHLIeNT HapOAHOro
CYBEPEHITETY,

Lo 6a3yeTbCcs Ha
iaesix KOHceHcycy,
B OCHOBI IKOrO
JIEXUTb AYMKa
0ifIbLLIOCTI, BXOAUTHL
y cynepeynnsui
KOHQJIIKT i3
rpaBamu JIIOANHU.
Orxe, icHye
HeobXiaHICTb
IHCTUTYLIIHOrO
0OMEXEHHS
rposiBiB cBaBoOJIi
6inbLLIOCTI, ke
iHKOJIN epeMepPHO
BUOAETHLCS 3a
rposiB [iiCHOro
HapoaHoro
CYBEPEHITETY,

sK Le 6yso nig
4ac paasiHCbKoro
pexvmy.

TncruTyiiini MexaHi3MH cy4YacHOi IeMOKpaTii

Ta Me>Ki CBOOOIU NMOJITUYHOI iSIbHOCTI

Y KOHTEKCTi KOHCTUTYI[iOHAJII3MY

[lemokpaTiunmii BUMIp (YHKITIOHYBaHHS
KOHCTUTYIIHOI JIep:KaBy > 3a0e3IedyeThes ye-
pe3 Mepeky MOJTITUYHUAX HapTiil apiaMeHTCh-
KOTO THILY, SIKi CIIPUAIOTH (hOPMYBaHHIO i BIpa-
JKEHHIO MO THYHOI BoJ1i Hapozy. Taka mositnaHa
BOJISA € Pe3yJIbTaTOM JAOCATHEHHSI CyCHiJIbHOIO
KOHCEHCYCy MiXX UMU incturyiismu. s me-
MOKPATHYHOTO [IMICKYpCY IapTiii BOKJINBUM €
MiHiMi3allisl CTaHOBJIEHHS Ta MOIIUPEHHS I10JIi-
TUYHMX TeYiil IOIyJIiCTChKOTO Ta PaINKAILHOTO
CIpsIMYyBaHHSL. Bikputuit 1eMOKpaTIIHIA J1c-
KypC MiK mapTisiMu nepenbadae Meski CycIiiib-
HOTO KOHCEHCYCy — HpaBa MeHmOCTi. Takum
YMHOM, KOHIIENIT HApPOAHOIO CyBepeHiTeTy, IO
6a3yeTbCst Ha i/IesIX KOHCEHCYCY, B OCHOBI SIKOTO
JIEKUTH [lyMKa GUIBIIOCTI, BXOAUTH Y Cymeped-
JIUBUH KOHQITIKT i3 IpaBaMu JIIOANHU.

OTke, icHy€e HEOOXiAHICTD IHCTUTYIIIHOTO
0OMeKeHHST TIPOSIBIB CBABOJI GiJIBINOCTI, sIKe
iHKo/IN eheMepHO BUIAETHCS 32 MTPOSIB [IiHICHO-
0 HAPOJIHOTO CYBEPEHITETY, SIK 11e OYJIO Tl Yac
PAJITHCHKOTO pekuMy. 3acob0oM Takoi Bepudi-
Karlii cJIyTyioTh KOHCTWUTYIIiiHI TapaHTil mpas
JIOIMHU 1 OCHOBOIIOJIOKHUX CBOOOJ — BUMO-
ra HaJleskHOi ITpaBOBOi NpolieflypH, JOCTYI 10
CIIPABEJIUBOTO i GE3CTOPOHHBOTO MTPABOCY IS
tomo. 3 iHmoro Goky, icHye Hebesleka 3710-
B)KMBAaHHS IIPaBaMU HUISIXOM BUKOPUCTAHHS
MPaBOBUX IPOLEAYP 3a/JI 3aXUCTY iHTepeciB
IIOILYJIICTCbKUX Y MapriHaJbHUX MOJITUYHUX
CuJI, TIOCUJIAIOUUCh Ha IMPUHIMI TOJiTUYHOTO
Ta imeonoriunoro mumopatidmy. Takuii cran pe-
Yeil MOXe NPU3BECTH JI0 THMYACOBOTO Iapali-
4y iHCTUTYTIB IEMOKPAaTii, sika He 6yjie 3/aTHOIO
3aXUIIATUCS.

3a3HaueHi MU TAaHHA MAIOTh METO/IOJIOTTYHU I
Xapakrep Jisi 3'siICyBaHHsI 3aC00iB KOHCTUTY-
1ifiHoI iHyKeHepii Tpy BUGOPI MEBHIX Mozeeit
BUOOPUYMX CHCTEM, CTPYKTYPH3aILii MO THYHO]
CHCTEMU CYCILIbCTBA, 3a6€3MeYeHH S TPUHITH-
My KOHCTUTYIiHOI sep:kaBu (eheKTUBHOTO i
CIIPaBEJINBOTO BPSJIyBaHHS JIEeMOKPAaTUYHOL
JIepsKaBy, 3B’43aHOI IIPABOM, 1110 HAJIAE JIOCTYTI-
Hi YIIpaBIiHCHKi IOCTYTU HaceeHHIo). [nakie
MOJKHA JIOBrO OJIYKATH B HETPSIX IOPUAMIHOTO
MO3UTUBI3MYy Ta NPOAYKYBaHHS IIPaBOBUX aK-
TiB Ha KIITaJT [AeTaJi30BaHUX BHOOPYMX iH-
CTPYKILiil, HA 10 CKUIAETHCSI YMHHE BHOOpYE
3aKOHO/IAaBCTBO Y KPaiHMU.

Y 1937 porii y cBoeMy ece HiMEIbKUIA TT0-
aitonor-koucrutyiionanict K. JIboBenmraitan
BBIB TIOHSTTSI «BOWOBHHMYOI HeMokpartii> [7]

(militant democracy, wehrhafte/streitbare De-
mokratie), sike TMi3Hille CKJIAIO iAEOMOTIYHY
octoBy Ocnosroro 3akony @PH. ITlpu 1po-
MY KOHIIEIIIis BOMOBHMYOI IEMOKPATIil ITiJTKOM
Y3TO[UKYEThCST 3 iHINOIO iHCTUTYILIHOIO 3aca-
JI0I0 — TIPUHITUIIOM HApTiltHOI /iepKaBH, sKa BU-
3HAETHCA aBTOpUTETHNM BUaHHAM /], Komepca
3 po6JIeM HiMEITbKOro KOHCTUTYIIOHaTi3MY [8]
(pyHIaMeHTATBHOIO KOHCTUTYIHITHOTO IIiHHICTIO.

Y cyyacHOMY PO3yMiHHI KOHIIETIIisI BOMOB-
HIYOi JIeMOKpartii crpsiMoBaHa Ha 6opoThOy 3
paguKaJIbHUMM MOJITUYHUMU MapTisIMU, IIPo-
TU 3JI0BKUBaHb JleMoKparieio [9] ta sk mpe-
BEHTHBHUI 3aci6 mpoTu Tepopusmy. Ha mymxy
K. JIpoBenttaiina, He Juiiie payiKaiIbHi mapTii
CTaHOBJIATh 3arpo3y JEeMOKpaTii, BiH 110 IIpo-
6JleMy TpaKTyBaB [IEIN0 INKpINeE, BBAKAIOYH,
IO BiBEPTHIl MMOIyJTi3M MOXKe CTaTh iHCTHUTY-
IiIIHOI0 OCHOBOIO ABTOPUTAPHUX PEKUMIB, 110
Ma€ HACJIIKOM HeOe3IeKy CIIOB3aHHSI 10 TOTa-
gitapuamy. Cepell 3ac00iB aBTOPUTAPH3MY BH-
JUJISTIOTH TPOSIBU HAlliOHAJIi3MY, CTBOPEHHS Ha
HOCTMOJIEPHUIA KIITAIT 00pasy 30BHIIIHBOTO
BOPOTa, 3a/IIKYBaHHSI UM HABiThb 3aCTOCYBAHHS
HACWJILCTBA. BiAIOBifHO, Biajja PO3IJISIAETD-
csl SIK {HCTHUTYT, SIKUH HEOOXi[HO yTPHMYyBaTH
Oyzib-sIKUME  3ac00aMK Ta BUKOPHCTOBYBATH
y BJIACHUX iHTepecax, MaHIIyJI0l04d rpoMaj-
cpKoIO cBimomicTio. 3 1poro anamnizy A. Illaiio
BUBOJINTH TaKi CTPYKTYPHi eJleMeHTH BOHOBHU-
4yoi JeMOKpaTii: pO3ITyCcK MOJITUYHUX TapTiif;
KOHCTUTYIIiITHi 3ac001 0OMEKEHHST 3JI0BKUBAH-
Hs ZIeMOKparTi€lo, HacaMIlepesl — HaJleXkKHa ITIpa-
BOBa IMPOIEYPa; KOHCTUTYIHIHI OOMEKEHHS
OKPEMUX TTOJTI THIHHUX MPaB — CBOOOIH acortiarlii
(o6’'emHanb ), 3i6paHb, BUPasKeHHsI TIOTJISAIB; JIO-
SUTBHICTD ZIepsKaBHUX ca1ysk6oBiiB [10].

Ha nymxy HiMelbKoro KommapaTHBicTa-
koHctuTymioHamicra I. @pankenbepra [11],
sIkiii Gepe 3a OCHOBY KOHIIENTYaJIbHI I10JIO-
skenns pocdizzkenns 1. Hisena ta inmmx aBro-
piB [12; 13; 14], mio mpobemy Tpeba posrisiia-
TH 3 iHmoro pakypey. Hanpyry mix Hapogaum
CYBEPeHiTeTOM Ta ITpaBaMH JIIOAUHU y CUCTeMi
JIEMOKPATUYHOTO BPSIyBaHHsI HEOOXiZHO [0-
JIaT! Yepe3 IIPU3MY KOHIIEIIIil aHTUEKCTpeMi3-
My, HETaTUBHUI peciybriKaHi3M, MOPalTbHiCTh
IPOMA/ITHCHKOT'O CYCHiIbCTBA.

Konrenisi  aHTHEKCTpeMisMy HailGisbIie
MOB’sI3aHa 3 i/lesIMM TOJIEPAHTHOCTI, SKY $K
NPUHIUIT Y BITYM3HAHIH Teopii JibGepanbHO-
JIeMOKPaTUYHOIO KOHCTUTYIIOHAJII3My aBTOP
I[bOT'O JIOCJI/PKEHHS PO3IJIS/Ia€ K 3acaHUYNI
MIPUHITAIT KOHCTUTYIIIHOT epskaBu [15]. [lana
KOHIIENIIisI mepeabayae HeIOmyIeHHsT (QyHK-
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OcTaHHIi TeHaeHUil
AisiIbHOCTI
MONITUYHNX
naprivi B YkpaiHi
OPIEHTYIOTb iX

Ha 3axorieHHs1
nepeBaxHo
TEXHOJIOrIEID
60poTLOU 3a
BAaAY, LU0
BUXOJIOLLYE

CYTb MNOJITUKN

K MUCTeUTBa,
MOX/IMBOIro 3a4J1s1
JOCSrHEHHS
cycninbHoro bnara
T2 3axnCTy rnpas
Ta IHTEPECIB CBOIX
4s1eHiB. Tomy naprii
B YkpaiHi Bce
GinbLue cTalTb
nonyaicCTCbKUMu i
CXUNSAOTLCS B BIiK
aBToOpUTapPU3My.
AHani3
LAEMOKPATUYHNX
rnapameTpis
MoOAITUYHYX NaPTiv
BUCBITJIIOE ICTOTHI
Baav YAHHOIO
3aKkoHOZaBCTBa
Ykpainv npo
MOITUYHI

naprii, OCKiIbkn
BOHO nLe
pparmeHTapHoO
3adinae ui acrnektu,
T4 Vi TO /INLLE B
3arasibHivi opmi.

I[IOHYBaHHS TapTii eKCTPEMiCTCHKOTO THUILY
3a JIOTIOMOTOI0 IOPUIMYHKX 3ac00iB, HacamIle-
pell — CYZI0BOTO KOHCTUTYIIITHOTO KOHTPOJIIO.
[Tpukmazom 1poro € mpakTuka MegepanbHoro
KOHcTHUTYLiliHOrO cyny Himeuunnu  Bu-
s3Hanag  HekoHctutymiinumu  HCAITL Ta
Komynictrunoi maptii Himewynnum (KITH).
Busnaroun HEKOHCTUTYIIHOIO KOMYHICTHUHY
izeosorito Ta MpaKTUKY MOJITHYHOI GOPOTHOU
KITH, ®KC muisixoM CKJIaJHOI Ta PO3Joroi
aprymenTaitii (Ha 50 cropinkax 6ysio TpoaHa-
JII30BAHO 1iJli MAPKCHUCTCHKO-JICHIHCHKOI i/1e0-
Jtorii Ta Ha 6;M3bpKo 180 — wisi came KITH, ne-
cyMicHi 3 riirHOCTAIME BonHCchKOTO OCHOBHOTO
3akoHy) 1o cyTi BU3HAB ii Takolo, 1o cyrepe-
YUTH IEMOKPATUYHUM LIHHOCTAM, i IIPUPIBHAB
il 10 Teopii i NMPaKTUKKU HAUM3MY 3a LiJISAMU
i MeTomaMu TOTHYHOI GOPOTHOM 3a BJIAMY:
<no3uttis OCHOBHOTO 3aKOHY OO TTOJTHY-
HUX IapTiil... CTa€ 3pO3yMiJIOI0 JIHIle 3 ypaxy-
BaHHSM JIOCBiAy GOpOTHOM 3 Ii€l0 ToTasiTap-
Hoto [Haructcbkoio — M.C.] cucremoio» [16].
Dopmaizallisi KOHCTUTYIHIHHIX 3acTePesKeHb
IO/1O TIJIEN AiITBHOCT] MOJIITHYHUX MAPTill BU-
3HAYa€ PAMKHU iX JIETITUMHOCTI 3 HOPMaTHUBHOL
TOYKHU 30DY.

HeraruBuuii pecny6ikanism mepenbayae
(bopmyBaHHS TaKUX paMOK BPS/LyBaHHS Ta I10-
JITUYHOI TPAKTUKH, sTKi 6 3BY3UIIM MOKJIUBOC-
Ti 3JI0B)KMBaHHS JIEMOKPATI€I0 Ta 3arpo3u Iie-
pexojty 10 6e3mpa’st. Y KOHTEKCTi THUCKYPCY
BiTYU3HSIHOTO IOCTPASTHCHKOTO KOHCTUTYILiO-
HaJi3My JIleMOKpaTU4He BPSIAYyBaHHS iHKOJU
PO3IJIAIAETHCS SIK CCTeMa 3 PO3MUTHUMH COILi-
QIBHUMU I[IHHOCTAMY, HIMPOKOIO KYyJIyapHOIO
IIPAKTUKOI0 (OPMYBaHHS TAPTIHHUX CTPYK-
TYp, aBTOPUTAPU3MOM MAPTiitHOI opranizarii
(SIK TIpaBUJIO, 3 XapU3MAaTUYHUM THUIIOM MOJIi-
TUYHOTO JIiJIepCTBa), HENOTU3MY, BiIBEPTUM
3arpaBaHHsAM i3 BHOODISIMU SIK 3 Oe3[MyMHIM
HatoBnoM. O7lHaK Iie He Ma€ HiIKOTO BiJHO-
LIEeHHS J0 JeMOKpaTii, OCKiJIbKM Taka I0Ji-
TUYHA [TPaKTHUKa MEXYE 3 OJIirapXi€lo Ta oXJo-
kparietio. Ilo cyTi, koHIemisi HeraTUBHOTO
pecrybirikanisMy mepeabadyae KOHCTUTYIHHY
3a60poHY (PYHKIIOHYBaHHS MAPTIITHUX CTPYK-
TYp TOTAJiTapHOTO XapakTepy Ta IIpaBOBi Me-
XaHi3Mu 6OpPOTHOU 3i 3JIOBKMBAHHSI IPABOM.
Takosx i3 Hei BUILIUBAE HeOOXiZHICTh BU3HA-
YeHHs IPO30pPOro MexaHisMy GiHaHCYBaHHS
napTiif, HacamIepes; MIJISXOM iX TepioAnYHOT
3BIiTHOCTI 10/I0 /iKepes (piHaHCyBaHHS Ta iX
BUTpat, 3a60opoHu (iHaHCYBaHHsS HapTiil 3a
PaxyHOK aHOHIMHUX ITOJKepTBYBadiB Ul HasIB-
HOCTI sizKepest hiHaHCYBaHHS 3-32 KOPJIOHY.

IToboroBaHHsI MOAO BiPOIKEHHST TAPTIil
TOTAJITAPHOTO TUITYy TAKOXK OOIDYHTOBYIOTHCS
MipKyBaHHSIME HeGEe3IIeKH MaHIIy TIOBaHHST Ta-
KMMU MTapTisIMI TPOMA/ICHKOIO IyMKOIO. Tomy 3
METOIO 3a10biraHHst MOMIOHUX 3arpo3 KJIacHy-
HOI JeMOKpaTil 4MHHe 3aKOHOZABCTBO MOJXKe
nepenbavatu 3B'sI3KU TMAPTiil i3 BUOOPISIMU HA
3acajiax BiIbHOro ab0 (hiKCOBAHOTO WIEHCTBA.
¥ nepuiomMy BUIA/IKY HapTist MapIaMeHTChKOTO
THITy 3a0€e31edy€e 3B’s130K 3 BUOODISIMU Yepe3
napJlaMeHTapiiB, sIKi 4epes cBili caucus (aKTUB)
HPOBOISTH CHCTEMATHYHY POOOTY 3 BHOOPIISI-
Mu. TakuM YMHOM, MOJIeJIb BiJIbHOTO YJIEHCTBA
MOJIITUYHUX TApTill OpPiEHTYBATUMETbCS Ha
MaskopuTapHi abo 3Mimmani BUGopYi cucteMmu;
BOHA TAaKOK YaCTKOBO CyMiCHA 3 IIPOIIOPILili-
HOIO0 BUOOPYOIO CHCTEMOIO 3 €JIEMEHTAMU IIpe-
depemntriit.

Cucrema (hikcoBaHOTO YJIEHCTBA OPIEHTO-
BaHa HA MacCOBi MMOJIITUYHI MapTii i criupaeTbes
Ha CBOi TePUTOPiaIbHi OcepeIKu. SKIIo MacoBa
MOJIITMYHA TapTis mobymoBaHa 3a Tpodeciii-
HUM (BUPOOHUYKM) KPUTEPIEM, TO BOHA MOXKE
HaOyTH aBTOPUTAPHOTrO ab0 HABITH TOTAJITAD-
HOI'O XapaKTepy, OCKiJIbKU PSIOBI YJIEHHU IapTii
3aBXK/IU 3HAXOAATHCA I/l 3arpo3ol0 MaHiIy-
JIOBaHHs 3 OOKY CBO€I aaMiHicTparlii, sKa, sSIK
TIPABUIIO, € caucus’om mapTii Ta ii ocHoBHUM hi-
HAHCOBUM JoHOpOM. Maprinasnizaiiis MacoBoi
MOJIITAUYHOI IMapTii MOXKJIMBA Y BUINAJKY, SKIIO
ii KepiBHi Opranu Ta caucus CTaloTh 3aKPUTUMU
OpraHi3aliifHIMN CTPYKTYPaMH, HOPYIIYIOTb-
Cs1 3BOPOTHI BePTUKAJIbHI 3B’SI3KU Y MAPTii, BifI-
CYTHIll KOHTPOJIb PSIZIOBUX YJIEHIiB TapTii Ha
ii KepiBHMIITBOM Ta BHYTPiTHBOIAPTIHHII
apGitpask. OcTaHHi TEHIEHIi MisIBHOCTI T10-
JITUYHUX TApTiil B YKpaiHi opieHTYIOTH iX Ha
3aXOIUIEHHST TIEPEBAKHO TEXHOJIOTIEID HOPOTH-
6u 3a BJIAIY, IO BUXOJOIIYE CYTh IMOJITUKU
SIK MUCTEITBA, MOXJIUBOIO 3a/JIs1 JOCSTHEHHS
CYCIIJIBHOTO 6Jiara Ta 3aXKCTy [paB Ta iHTepe-
ciB cBoix uieniB. Tomy maprii B Ykpaini Bce
GiJIbIIle CTAIOTD MOITYJIICTCHKUMU i CXJISIIOTHCSI
B GiK aBTOpPUTAPU3MY.

AHaJti3 1IMX IeMOKPAaTUYHUX TapaMeTpiB Mo-
JITUYHUX NPTl BUCBITIIIOE iCTOTHI Ba/IV YMHHO-
T0 32aKOHOJIABCTBA Y KpaiHU TIPO IO TUYH] TapTii,
OCKiJIbKM BOHO Jinliie (pparMeHTapHo 3advirae 11
aCTIeKTH, Ta i TO JIHIIe B 3arasbHii popmi.

Konrernig rpoMa/isHCBKOTO  CYCIiIbCTBA
Ma€ MOpPaJIbHI BUTOKH, OCKLIBKA BOHO BHU3HA€
HeoOXiTHOI0 YMOBOIO JIETITUMHOCTI [isiTTbHOCTI
HOJITHYHUX TAPTii BeeHHst 60poThOH 3a Biia-
NIy HJIEKHUMM, JIEeMOKPaTUYHUMU MeTOJaMMU.
JlocsArHeHHsT CBOIX TOMITUYHUX IIiJIel TapTis-
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lloB’sa3aBLun
MNTaHHS
KOHCTUTYLIVIHOCTI
MPUMNHEHHS
AisnbHocTi KNy

3 npobsemoro
NPUYETHOCTI Ujiei
napTii 4o nyTyy
FK4ri 19-21 cepntsi
1991 poky,
KoHctutyuiviHnii Cya
YkpaiHn yxunvscs
Bifl AOC/IAXEHHS
MUTaHHs CyMIiCHOCTI
KOMYHICTUYHOI
igeosiorii Ta
opraHisauii
Komnaprii i3
3acanamu
KOHCTUTYLIAHOTO
nagy Ykpainu.

Lle € BaxnBum 3
MipKyBaHb iIHTEPECIB
HaLioHaIbHOI
6e3rneku,
rpomMaasiHCbKoro
MUpy, COBOPHOCTI,
TOJIEPAHTHOCTI,
ZePXaBHOro
CYBEPEHITETY,
TepuTopianbHOI
uinicHocTi,

npas JIANHN Vi
OCHOBOIMOJIOXHNX
cBoboa, nosarv o
npas HaLiOHaIbHNX
MEHLLUWH SIK
pyHAAMEHTaIbHNX
LiHHOCTEN
KOHCTUTYLIFIHOrO
naay Ykpainuy.

MU MOXJMBE HEHACWJIbHUIIBKMMU MeTO/aMU,
IIJISIXOM BiJIKPUTOI JIeMOKPAaTUYHOI UCKYCii, 3
BUKOPHUCTAHHSM IIPaBOBUX IIPOILEyP, METOIiB
[epeKOHaHH, PO3’SCHEHHS, IPOCBITU TOIIO.
Binnosiano, repskaBa MoKe BTpydaTucs B aBTO-
HOMIIO MTOJIITHYHKX MAPTii 3 MipKyBaHb CyCILTb-
HOI HeoOXiZHOCTI Ta Ha OCHOBI 3akoHy. Kosm
TaKe BTPYYaHHs € HeOOXIIHUM i POTOPITiHHIM
BIJAIOBITHO IO II0CTaBJIEHOI METH, PillleHHA 110~
TPiOHO TIpUiMAaTH 3 ypaXyBaHHSM HPUHIIUITY
cybenmiapHoCTi, MpPaBUJI  CTYIIHYACTOI TOJIe-
PaHTHOCTi Ta B3AEMHOTO BU3HaHH: [17].

ITo cyTi, koHcTHUTYLiiTHA /lep;kaBa TTOBUHHA
MOEHYBATH JTiGepaTbHUN MiAXi/ i3 TIPOTEKITio-
Hi3MOM, 3aXWIAI0YN KOHCTUTYIHHI IiHHOCTI
[IJIIXOM MOHITOPUHIY BiZlIIOBiTHOI IO TUYHOL
[IPaKTHUKU TIApTill Ta aJleKBaTHO pearyiouynd Ha
BUKJIMKU i 3arpO3U KOHCTUTYIIHHOMY IOPSi/i-
Ky. 3BiZcHM eMOKpaTWyHa BHMOTA OO0 Me-
TOZIB i 3ac06iB MOJITUYHOI MisLTBHOCTI MapTiid.
3okpeMa, Ha IIiii METOAOJIOTIYHIN OCHOBI GyJIN
moGynoBaHi Bigomi piteHHss €BporneiicbKoro
Cymy 3 mpaB JiioiMHu y cripaBax Refah ta Soci-
alistic Party and others.

¥ nmpakruni Koncturynittnoro Cyzmy Ykpai-
HU JI0OBEJIOCSI BUPIlIyBaTH IMTaHHS PO KOH-
cTUTyMilHiCTE  misbHOCTI  KomywnicTranoi
maprii 4. Iicas cripo6bu mytay TKYIT B Mocksi
19-21 ceprrs 1991 poky sk peaxirist Ha 11i IO
Ta 3 METOIO PO3CJIi/lyBaHHsI OOCTABUH TIPUYET-
HocTi 10 HuX AistbHicTh KITY Gyia TMyacoBo
3ymuHeHa 3rifHo 3 Yka3oM [Ipesunii Bepxosroi
Panu Yxpainu Bizx 26 ceprast 1991 poky.

Koncrutymitinuit Cyz He 1ocmipKyBas ieo-
JIOTIYHUX Ta OPraHi3amiifHuX 3acajl MisIbHOCTI
KIIY, ockinbku 11e He 6YI0 TPEIMETOM 3BEpP-

HeHHs. Kepyroynch JOKTPUHOIO BiZIMOBHU Bif
JOCTiKeHHsT (haKTHYHUX 0OCTABUH CIIPABH °,
Cyn BU3HAB SIK TPEIOAUIiaTbHII (PaKT mpa-
BOBY MO3MILIO MPOKYPaTypH, sika He BOavyasa
«KpUMiHAJIbHUX 3BUHYBaueHb KePiBHUIITBA
Kommaptii Ykpaiau y migrpumiti cBoiMu fisiMmu
nep:xasHoro niepeBopoty 19-21 ceprus 1991
POKY i CIIpUSTHHI TUM caMUM HOTO 3/[ilICHEHHIO
Ha Teputopii Ykpainus» 6. [Top’si3aBim muTaH-
HsI KOHCTUTYIIHHOCTI IPUTTMHEHHS isITHHOCT]
KITY 3 mpo6iemoio TpUYeTHOCTI Iti€i mapTii
no mytay KYUIT 19-21 cepmua 1991 poxky,
Koncrurymiiinuit Cyx Ykpaiau yXunuBcs Bif
JOCJI/IKeHHST [IUTaHHA CYMiCHOCTI KOMYHicC-
TUYHOI ifeosorii Ta opranizamii Kommaprii i3
3acajiaMu KOHCTUTYIIHOTO JTaxy Ykpainw. [le
€ BaXKJIMBUM 3 MipKyBaHb iHTepeCiB HalliOHAJIb-
HOT Ge311eKH, PPOMAJISTHCHKOTO MUY, COGOPHOC-
Ti, TOJIEPAHTHOCTI, J€P>KaBHOIO CYBEPEHITeTY,
TEPUTOPIaTbHOI I[TICHOCT], TIPaB JIOAWHU ¥
OCHOBOIIOJIOKHUX CBOOOI, TIOBATH JI0 IIPaB Ha-
IIOHAJIPHUX MEHIMH K (GyHIaMeHTaJIbHIX
IIHHOCTell KOHCTUTYIIIHOTO JIay YKpainu.
Croromni Koncrurynittnuit Cyzn  posBu-
HYB CBOIO IIPABOBY IO3UIIiI0 1100 KpPUTEPiiB
JIETITUMHOCTI  Iijlell Ta AigbHOCTI IMOJiTHY-
HuX naptiit. Opra# KOHCTUTYIITHOT TOpUCINK-
1ii BBa)KA€ I[IJIKOM JICTITUMHUM 3 MipKyBaHb
CYCITLTBHOT HEOOXIAHOCTI y AEMOKPaTYHOMY
CYCITITBCTBI  MOJKJIUBICTH OOMEKEHHSI CBOOO-
IV TIOJITUYHOI JisITBHOCTI MApPTill, BUXOJSTIN
3 KOHCTUTYILiHUX KputepiiB (crarti 36, 37
OcHOBHOTO 3aKOHY ) Ta KEPYIOUYHCH IIPUHITHIIA-
MU MTPOMOPIHITHOCTI, ZOMYCTUMOCTI 0OMEKEHb,
30epesKeHHsT CYTHICHOTO (OCHOBOIOJIOKHOTO)
3MicTy nipaB Joautu’. OCKiJIbKY BiIMOBiAHICTD

4 Jlus.: Pimenns KCY Ne 20-p1i/2001 Biz 27.12.2001 p. y cupasi npo yxasu Ipesusii Bepxosroi Pagu Ykpainn
mozo Kommaprii Ykpainu, 3apeectposanoi 22 sumnus 1991 poky.

? JIMB. KPUTUKY TaKOTO IIXO/y OPraHiB KOHCTUTYI[ITHOI IOPUCAMKILT y Mpali HiMeIbKOro KOHCTUTYIiOHAiC-

ta I. IlraitnGeprepa «Mogesi KOHCTUTYIIHHOT OPUCANKILT», sKa Buiiiuia 1mij erigoo Beneniancbkoi Komicii Pagun
€gponu (CrpacOypr) y 1993 p. OcKiJIbKH OCHOBHUM 3aBIaHHSIM KOHCTUTYIIIHUX CY/IiB € 3a0e3IIeYeHH s TIlyMadeHHsI
KOHCTHTYILiif, TO 1€ 3aBJIAHHS CKJIQ/(HO BUKOHATH (€3 BUBYeHHs (hakTHYHKMX 0OCTaBUH clipaBu. Bizmosa Bizt 1ocirizkenb
(bakTHUHNX OGCTABHMH CIIPABH Ta MOB'A3aHICTH i3 MPABUIAMHU IIPEIOJNIHATBHOCTI 3HUIKYE aBTOPUTET KOHCTHTYI[HHO-
IO MPABOCY/UISL, 3HIDKYE PiBeHb OOIPYHTOBAHOCTI (i HABiTh JIETITHMHOCTI) pillleHb KOHCTUTYIIITHOI I0CTHIL, OCKiJIb-
KU Cy[M 3arajbHOi IOPUCAMKII He CIeIiani3yloTbcs 3 MUTaHb KOHCTUTYIIHHOTO IIPaBa, SIKi 4acTO MAlOTh CKJIAJHUI
dinocodhcbko-IPaBOBUI, TEOPETUKO-TTPABOBUI XapaKTep i MOB'sI3aHi 3 COIiOJIOTIEI0, €THOJIOTIEI0, MOJITOJIOTIE0 Ta iH-
IIMMU COLa/IbLHUMU HayKaMHU.

6 IIpo 1m0 MeToz0JI0riuHy TOMI/IKY BKa3yBaB y cBOiil oxpemiii aymii z0 Pimennst KCY Ne 20-pi/2001 Bix
27.12.2001 p. cynns Konerurymiitnoro Cyny B.€. Ckomopoxa. 30kpema, BiH PO3JIOT0 apryMeHTY€ CBOIO TO3UIL0 THM,
mo Koucruryuifinomy Cyay caig 6yJio ananisyBatu Binnosiasi ykasu [Ipesuii BepxoHoi Pajiu He Ha peaMeT KOH-
uiky kommerentiit (ockinbku B 1iit vactuni Koncturyis 1996 p. He Bosoziie 330pOTHOIO CHIIOIO), & CaMe 32 3MiCTOM
nistmprocTi Kommaprii. [lyske ictoTHe iioro 3ayBaskeHHsI CTOCYETHCSI TOTO, 10 KOHCTUTYIHITHOMY J1ajy Y KpaiHu 3arpo-
JKYE BaTIEKHICTD OYIb-51KOI MapTii Bi/l 3apyOiKHUX CTPYKTYP, «ii IPArHeHHsI M AMOPSAKYBaHHsT Y KpaiHu BoJIi iHIIO0i fep-
sKaBi» (a03. 8 11. 5 OKPeMOi JyMKH).

7 Ilus.: Pimennst KCY Ne 2-p1/2007 Bix 12.06.2007 p. y crpasi Ipo yTBOPEHHS HMOJITUYHUX MApTili B YKpaiHi.
3BaKAI0YN HA CKJIA/HY CYCIILHO-MOTITHYHY 00CTaHOBKY, 3a sikoi Konctutyuitinuit Cyn Y kpainu npuiimMas e pinen-
Hsl, 51 BBAKAIO, 1110 11€ PillleHHsI MOKJIaJIO0 II0YaTOK cepii pillleHb BiTYM3HSHOTO OPrany KOHCTUTYIiHHOT IocTuILil, sike a0
3MOTY ITOCTYIIOBO BiTHOBUTH aBTOPUTET KOHCTUTYIIIHOTO CYy/IOYMHCTBA B Y KpaiHi.
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KoHcTutyuiiHOMy
perysioBaHHIO
cTarycy noaiTuYHNX
naprivi He Bucta4ae
BU3HAYEHHS
Kputepiis
E€MOKPAaTUYHOCTI
naprin:
KoJieriasibHICTb
BULLMX NAPTIVIHNX
OpraHis,
HenonycTUMICTb
GyHKUIOHYBaHHS
opraHisauiiHnx
CTPYKTYP
aBTOPUTaPHOIro

Vi TOTaNniTapHOro
Tuny, 3abopoHa
popmyBaHHsI
opraHisauiiHnx
CTPYKTYP 3a MicLuem
pPO6OTY YsieHiB
napTii, HasIBHICTb
BHYTPILLIHBO-
napTifiHOro
apbiTpaxy,
npo30picTb
MexaHiamy
ny6ni4Horo
3BITyBaHHS

rnpo mxepena

Ta HarnpsiMy
piHaHCyBaHHSI
MOAITUYHUX NapPTIlA,
0OMeXeHHSI LLoao
MakcuMaJsibHOro
po3mipy
piHaHcyBaHHS

3 60Ky 04HOro
¢piHaHcoBoOro
AOHOopa.

JUSITBHOCTI TOJIITUYHUX TApPTil KOHCTUTYILN-
HUM LIJIAM, HIHHOCTAM i IIPUHIMIIAM € BaskKJIU-
BOIO 3aC3/1010 KOHCTUTYIIHOTO JIaly YKpainy,
yukiii mom0 BU3HAYEHHS KOHCTUTYIHITHOCTI
nmapTiil Ta iX OKpeMUxX TePUTOPiaAIbHUX CTPYK-
Typ TOBUHeH BwupinryBaTu KoHcTUTYIiHII
Cyn Ykpainu. 3acobiB aaMiHiCTpaTHBHOI f0C-
TULIT 1719 bOro HeOCTaTHbO, OCKIIbKY 11i 111~
TaHHS MAIOTh KOMIUIEKCHUH, SIK ITPABOBHIA, TaK
i cowioJIoriyHuil, eTHOJIOTIYHNH, IIOJITOIOorIY-
HUU Ta iHNIMiT XapakTep.

MoskHa BU3HATHU, 110 B IOJITUYHIN [i-
SUTBHOCTI MapTiil y Xoxi BUGOPYMX KaMIaHii
JIOCUTH IIOMIMPEHA MPaKTUKA BUKOPUCTaHHS
TPaAUIIHHUX IHCTPYMEHTIB 6OPOTHOM 32 BJla-
Ay Ta il yTpuMaHH#, 110 CKOpillle MOXHa oXa-
pakTepu3yBaTH sK iH(GPaNnpaBo B MOJITHYHIH
nismpHocTi. [Ipu nibomy catig 3a3nayuTu, 10
He 3aBKAU CY0'€KTU MOJITUYHOTO IMPOIECY
CIPSIMOBYIOTD CBOIO [[iSIIbHICTD Ha JOCATHEH-
Hs 3araJbHOTO IIpaBa IIJISAXOM KOMIIpOMiCy
MizK cO6O0IO0 i IOCSTHEHHST KOHCEHCYCY 3 TIPHH-
IUIIOBUX BjagHuX pimenp. Ha mgymky BiT-
YU3HAHOrO KOHCTUTyLioHamicta B. Kawmma,
JIOCUTDb 4aCcTO B AiAJBHOCTI IOJITUYHUX I1ap-
Tiil MPaBOBi aCMeKTU BUTICHSIOTHCS TPAIU-
[IHHUMU Ta ABTOPUTAPHUMM eJIEMEHTaMU,
Ha L0 BILUIMBA€ KOJOHiaJbHa i ToTasliTapHa
CHAAIIAHA PO3BUTKY MOJITUYHOI CHUCTEeMU
Ykpaian [18].

Koucruryniiina 3abopona maprisiM BUKO-
PHCTOBYBATH HEIPABOBI crIocoOu 3M00yTTsI Ta
3/iIICHEHHS TIOJIITUYHOI BJI/IN CIIPSIMOBAHA Ha
(opmyBaHH: nOBary 10 KOHCTUTYIIHHUX I1iH-
HOCTeH, 4Ki Jie’kaThb B OCHOBi IEMOKPaTUYHOTO
[IPABOBOIO MOPS/IKY: [paBa JIOJAUHU Ta Il Tij-
HiCTb, ITOBara /10 IpaB HallioOHAJIbHUX MEHIINH
Ta iHIIKUX COLia/IbHUX CIIJIBHOT, TOJIEPAaHTHICTD
(inei pemiriitaoi, comianbHOi, KyJIbTypHOI Tep-
MUMOCTI ), TIOJIITUYHUHN, EKOHOMIUHUI Ta ieo-
JIOTIYHUN TUTIOpasti3aM Tomo. Taka KOHIIemist
y dinocodii mpaBa oTpuMana Ha3By KOHCTH-
TymiitHoro martpiotTusamy [19]. 3acHoBHUKOM
i€l KoHeniii € Bimomuil HiMelbkuii ino-
cod, TeopeTMK KOMYHIiKaTUBHOI [MeMOKpartii
IO. Tabepmac [20], a Tako HiMEI[BKHIA MMOJIi-
tosor J[. HItepubeprep [21]. KonmenT xoH-
CTUTYIIITHOTO TATPiOTU3MY € BiAMOBiAII0O HA
MOCTMOJIEPHICTCBKUI INCKYPC B YMOBAxX KpH-

3U ieosiorii HApOIHOTO CcyBepeHiTeTy 8, 1110
[OB’SI3aHO 3 iHTerpamiiiHuMK IIpoliecaMu Ta
TeH/IeHIli€I0 JleleryBaHHs CyBePEHHUX NOBHO-
BAKEHb JIEP’KABU CYMPaHAIiOHATBHIN B
(Supranational Power), sika Hacamrmepes oTo-
TOXHIOETBCS 3 €BporneiicbkuM Colo30M.

Ilepm Hix Tepeiitn 10 aHami3y Tepesar i
HEZIOMKIB THX YM IHIIMX BHUOOPYMUX CHCTEM,
HeoOXi[IHO BU3HAYUTHU JIESIKi OCHOBHI MOMEHTH
IIO/I0 CYTHICHOTO 3MiCTy CBOOOIM TIOJITHYHOI
misteHOCTI maptiii. Hacammepen, Tpe6a BuXo-
JIUTH 3 TOTO METOZOJIOTIYHOTO TIOCUJIAHHS, 110 B
YMOBaxX MOJIEpHY caMme Ha MOJITUYHUX MapTisx
JIEXKUTH OCHOBHA (DYHKIIiSI 110710 3a0€e3I1eYeHHsT
HOPMAaJIBHOTO X071y (hOPMYBAHH:I Ta JIETiTUMATTii
opraHiB Mmy6JIiYHOI BJIaM, 30iHCHEHHS KOHTPO-
JII0 HAJl BJIA0I0 Ta 3a0e3MeYeHHs] MeXaHi3My
i ma3BiTHOCTI ¥ TiIKOHTPOIBHOCTI HAPOLY.
KoncruryniiinoMy peryJioBaHHIO CTaTycy II0-
JITUYHUX ApTiil He BUCTaYa€ BUSHAYEHHS KPH-
TepiiB IEMOKPATUYHOCTI MAPTiii: KOJTETiabHICTh
BUIIMX MApTIIfHUX OpraHiB, HEIOMYCTUMICTb
(pyHKIIOHYBaHHA OpraHi3alliifHUX CTPYKTYP
ABTOPUTAPHOTO I TOTAIITAPHOTO THUITY, 3a60pO-
Ha (OpMYyBaHHS OpraHisalilfHUX CTPYKTYp 3a
MiciieM pobOTH YJIeHiB TapTii, HasIBHICTh BHYT-
PILIHBOTIAPTIHHOTO apbiTpaKy, MPO30PICTh Me-
XaHi3My TyOIiYHOTO 3BITYBAHHS MPO JKepesa
Ta HanpsMu hiHaHCYBaHHS O THYHUX MAPTIl,
OOMEKEHHST I0JI0  MAKCUMAIBHOTO PO3MIpy
inancyBanHst 3 60Ky ofHOr0 (hiHAHCOBOTO J10-
nopa. HeBupiteHicTp X nutaHb 1mepeMilye
BeJleHHsI BHOOPYNX KaMIaHiit y (opMambHy
CTOPOHY 3 hakTUYHUMU (PiHAHCOBUMMU 3JI0BXKU-
BaHHSIMU, JIOMiHYBaHHi KepiBHUIITBA TapTiii
Y BUCYBaHHi KaHAM/JATiB Ha IIPeACTaBHUIIbKI
MaHaTH, BUPOOJIEHHST TAKTUKH i CTpaTerii mo-
JITHYHO! 60POTHOU TIEPEBAKHO ABTOPUTAPHOTO
3MiCTy, 110 B KiHIEBOMY pe3yJbTaTi IpU3BO-
JIATH /10 BUKPUBJIEHHS ITOJIITUYHOI BOJIi HAPOLY
Ta HeaJ/IeKBaTHOTI'O ITPeICTaBHUIITBA IO THYHIAX
cuJI B opraHax myb6stiuroi Biaxu. Biacwe, ne i
CTIOCTEPiraeThCs HUHI B YKpaiHi.

OcHoBHi BUOOPYI cUCTEMH:

aHaJi3 nepesar i HeIOJKiB
B ocHoBi 110T0 aHANI3Y JMEKUTH KPUTEPIid
eeKTHBHOCTI BILIUBY BUOOPYUX CHCTEM HA
(pyHKIIOHYBaHHS TOJITUYHOI CUCTEMU CYyC-

8 Ha nuranns KOHCTUTYIITHOTO TTATPiOTU3MY TaKOX iCHY€E CKEIITHYHA TOYKA 30PY, OCKIIBKH 1€ MepPenKo/IKae CTa-
HOBJIEHHIO KOJIEKTUBHOI caMOCBiloMocTi €Bporeiinis sik rpomazasas €C. /lus.: Hanschmann. Comment on Mueller: A
negative version of constitutional patriotism at the European level?

9 MoHa TaKOX BILINTI OKPeMi ZOCITiKEHHSI, IPUCBSYCH] IPo6IeMaM B3A€MO3B A3KY Mik MapTisSMu Ta BIGOD-
uynmu cucremamu. J{us. Hanp.: Benoit K. The Evolution of Electoral Systems in Eastern Europe: Manuscript, the 2002
Annual Meeting of the American Political Science Association, Boston MA, August 28 — September 1.
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MaxxoputapHa
Bubop4a cuctema
PaHo 41 ri3HoO
npu3BOANTb 40
popmyBaHHSs
ABOMNapTinfiHOI
rnoaiTN4YHOI cucTeMn
abo cuctemu
ZAOMIHYI0H0I naprii,
a nporiopuiviHa
Bunbop4a cuctema
CrIPUYNHSIE
pparmeHTauiio
MOJITUYHOI
cuctemu. [ns
QYHKLIOHYBaHHS
MaxopuTapHoi
Bubop4oi cnctemu
HeobxiaHe 3Ha4yHe
CTPYKTYPYBaHHS
noiTUYHOI cUcTeEMU
cycninbCcTBa,
HasiBHICTb BOX
rpoBIAHUX
MOAITUYHUX NaPTINA,
BUCOKWI PiBEHb
XKUTTS Ta rapaHTii
caMoBpPSAHVX NpaB
TepuTopianbHUX
KOJIEKTUBIB.
Henonikamu
MaxoputapHoi
BMbGOpP4Oi cuctemu
€ Te, L0 y c/1abkux i
HECTPYKTYPOBaHUNX
MosITUYHUX
cucTemax BoHa

He 3abeaneyye
MOBHOIO Mipoto
peasbHOro
HapoaHoro
npeacTaBHULTBA.

MiJIBCTBA, METOIO SKOro € (hopMyBaHHS edek-
TUBHOTO ypsAAy Ta Ai€BOTO JIeMOKPaTUYHOIO
koHTpoaio Hax HuM °. IIpu mpomy BaxkIuBe
3HAYEeHHS MAIOTh Taki (haKTOPU HOPMATHBHOTO
XapakTepy: ITOBHOTa 3aKOHOJ[aBUOTO PperyJIio-
BaHHsSI BUOOPYOTO TIPOLECY; rapaHTii cBoOOIU
po3cyLy BUGOpUMX aaMiHicTpaiiif; rapanTii 6a-
JIaHCY iHTepeciB Ta PiBHOCTI yYaCHUKIB BUOGOP-
4Oro Ipoliecy; NOEHAHHS OKPEeMUX TeXHIYHIX
€JIEMEHTIB BHM3HAYEHHsS Pe3yJbTaTiB BHOOPIB
(cmocobu rosiocyBaHHsL, GiKCyBaHHSI pe3yJibTa-
TiB BUOOPIB, OTOJIOIIEHHS iX MiICYMKiB TOIIO).

A. Maxcopumapna eubopua cucmema paHo
Y1 Ti3HO TPU3BOANTH /10 (POPMYBaAHHS /IBOTIAP-
TiiiHOT mOJTiTHYHOI cucTeMu aboO CUCTEMH JI0-
MiHyI040i TapTii, a mpormopitiiina Bubopya cuc-
TeMa CIpPUYMHSIE (PParMeHTaIlilo IO TUIHOT
cucremu. Lt HyHKIIOHYBaHHSA MasKOPUTAPHOT
BUOOPUOI crcTeMU HeOOXi/[HE 3HAYHE CTPYKTY-
PYBaHHS ITOJIITUYHOI CUCTEMHU CYCIiIbCTBA, HA-
SIBHICTD /IBOX TIPOBIIHUX TOJITUYHUX TAPTili,
BUCOKUI PiBEHb KUTTS Ta TapaHTii caMOBPSI/I-
HUX IIPAaB TEPUTOPiaIbHUX KOJIEKTUBIB.

IIs1 cucrema nepenbauae OOpaHHS jerny-
TaTiB 3a TPUHIMIIOM OiIBIIOCTI, BOHA YHi-
BepcaJibHa, MOPIiBHAHO IPOCTa I BCTAaHOB-
JieHHs1 pe3yJibratiB BuOOpiB. st Toro mo6
BCTAHOBUTH De3yJIbTaTH BUOOPIB, BU3HAYa-
10Th OGUIBIIICTD TOJIOCIB BUGOPILIB, HEOOXiTHUX
st OOpaHHSI JlelyTaTa IPeICTABHUIIBKOTO
oprany Biaau. Hafinmommpenimoro € cucmema
gioHocHOi Oinvuwiocmi, OCKiJIbKM BOHA € Haii-
npocrtimmoio i morpebye Minimym 3atpar. 11106
KaHaugat OyB oOpaHWii, MOCTaTHbO HaGpaTH
6iJIbIITy KiJTbKICTh TOIOCIB BUOOPIIB Bifl iHIIMX
KaH/n/aTiB-cynepHukiB. Taka cucrema repes-
6ayae CyNEPHUIITBO BIIMBOBUX KAH/M/IATIB B
OTHOMAH/IATHUX OKPYyTaX, i BOHa BUTi/[HA 1JIS1 Be-
JIMKUX Ta CePeIHIiX MapTil, sIKi BOJIOAIIOTH 3HAY-
HUMHU (hiHAHCOBUMU Ta JIIOJCLKUME PecypcaMu
VIS TIPOBEZIEHHS SIKICHOT BUOOPYOT KaMITaHii.

Taxka mpakTHKa HApOIHOTO IPE/ICTABHUIITBA
po3paxoBaHa Hacamilepel Ha 3abe3medeHHs
e(eKTUBHUX YPS/iB, XePTBYIOYM peajbHUM
npencTaBHALITBOM Hapony. Ocranuiit daxrop
JIETIIO KOMITEHCYETHCS TUM, 1[0 BHOOPU TIPOBO-
JIITb B OJHOMaH/IaTHUX OKPYrax i B IUX Kpai-
Hax iCHye [BoOMapTiiiHA TOJITUYHA CUCTeEMa
abo cucrema pominyrodoi maprii. Hampukiaz,
y CIIA y Bubopuux oKpyrax, ik MpaBHIIo, BU-
60puy KaMIIaHiI0 BE/LyTh IPEJCTABHUKH Peciyd-
JlikaHChKoi i reMokpaTiyHoi napriit. Takum yu-
HOM, 1151 BUGOpYA CHCTEMA OPIEHTYE BHOOPIIS Ha
«CTpaTeriuie roJIoCyBaHHA», KOJU BiH Biggae
CBill TOJIOC 32 TOTO KaH/IN/1aTa, SIKUIT Ma€ peasib-

Hi mancu Burpat Bu6opu. IIpu HecTabinbHii
BUbGOpYill cucTeMi icHye HebesleKa ofepiKaH-
Hs IpeJCTAaBHUITBA PaJUKAJIbHUX, eKCTpe-
MicTcbkux cun (Hanpukian, naptis Jle Ilema
y @pantiii yu napris Jlenmepa y Tlosbiri). ¥
pasi caabKoi CTPYKTYpPOBAHOCTI TMOJITHYHOT
CHCTEMHU Ta CTAOKKMX MapTiil, pe3yJIbTaTH ToJIo-
CYBaHHSI MOXXYTb OyTH Helepea0auyBaHIMH,
Bi/ITIOBiIHO, 1le MOKe HeraTMBHO BILUIMHYTU Ha
eeKTUBHICTD YpALy.

IIpu cucmemi abcomomioi Ginvwocmi obpa-
HUM € KaH[UJIAT, SIKIii HabpaB Giiblie ToJI0BH-
HU TOJIOCIB BUOOPILIB, 10 peabHO BiobOpaskae
cuMIatii BUOOPIB Ta TPOMAICHKUII BIUIUB
KaHauzara y subopuomy okpysi. Ll cucrema,
SIK TIPABIJIO, TIepe0auae MPOBENEHHs! [PYroro
TYPY TOJIOCYBaHHS, OCKIJIbKM HEYACTO MEeBHUI
KaHJU/AAT 37aTeH Habpath B yMOBaX KOHKY-
peHTHOI BUGOpYOi KaMIaHii ofpasy abCcooTHY
6ispIicTh rosocis Bubopitis. HasgsHicTs apyro-
TO TypY T0JIOCYBAaHHS CBiTYUTH IIPO HASBHICTD
eJleMeHTiB TIporopiiiiHocTi. Bubopiti romocy-
I0Tb 3a3BUYail 32 JIBOX KaH/W/ATIB, IO 3/[aTHI
HabpaTh HalGIIbITY KiJTbKICTh TOJIOCIB y Tep-
momy Typi. B ipyromy Typi cBoio posib Bimirpae
edeKT «CTpaTeriyHoro roJIocyBaHHs» BUOOD-
I1iB, a MapTii 6yYIOTh CBOIO BUOGOPYY CTpaTeTiio
TaK, 1106 KOOPAMHYBATH BIACHY BUOOPUY KaM-
HaHio B Pi3HUX BUOOPUYHX OKPYTax 3 METOIO 3a-
GeslieyeHHst TIEPEMOTH CBOIX KaHauaaTiB. Taka
HPAKTHKA «OOMIHHOI TPU» JIa€ 3MOTY BH3HAUM-
TH Ti MOJITAYHI CUJIY, IiJi Ta IPOrpaMu SKUX
noi6Hi, i B pasi opMyBaHHS HUMY YPSIIY He
Oy/le 3HAYHUX BiAMIHHOCTEH TIpK 3ailiCHEHH]
YPSI0BOTO KypCy.

Hemonikamu ~ MaxkopuTapHOi  BUOOPUOi
CHCTEMH € Te, 10 y CIAOKUX i HECTPYKTYpO-
BaHUX MOJITUYHUX CHCTEMAaX BOHA He 3a0e3-
Ieyy€e IOBHOIO MipOI0 peaJbHOTO HAPOJHOTO
IIPE/ICTaBHUIITBA. SIKINO iCHY€E CUJIbHA i CTPYK-
TypoBaHa IOJITHMYHA CHUCTEMa, SIK IIPABUJIO,
MPEICTABHUIITBO i Pe3yJIbTaTh BUOOPIB iCTOTHO
He BiIpi3HAIOTHCS, X04a MOKJIUBE PO3XO/KEeH-
HsI B JIesikuX BUGOpYUX OKpyrax. Y BuGOpUOMy
OKpYy3i mapTii, siki BOIOAIIOTh 3HAYHUM (hiHAH-
COBMM Ta aJIMiHiCTPaTUBHUM PeCcypcoM, 4acTo
MaHiIIyII00Th BUOOPIISIMA, 110 MOJKE CJIyTyBa-
TH JUKEPEeJIOM 3JI0BKMBaHb. Tak, Il yac map-
JaMeHTChKuX BubopiB 1998 poky B YKpaini
CIIOCTEPirajncg Pi3HOMAHITHI 3JI0BKUBaHHS.
B ymoBax HecTpyKTYpOBaHOi MOJITHYHOI CHC-
Temu 11i BUGOpU HAOY/IN XapaKTepy BU3HAUYEH-
HSI HOMEHKJIATYPHUX TIpedepeHItiit Mix kanau-
JlaTaMu, 1[0 MOEAHYBAJIOCS i3 3aCTOCYBAaHHAM
aJIMiHICTPATUBHOTO pecypcy. 3TiTHO 3 YTHHUM

BICHHR Secpaorones
P
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Pe3ynbtatv B6OPIB
210 BepxoBHoi

Paawn Ykpainn 2006
POKY 3acBin4nin
HEOLHO3HAaYHICTb
PILLIEHHS, HACNiaKN
sIKOro manm
HernepenbayyBaHuii
xapaktep. Cripoba
36711M3UTY MOSITUYHI
uini Ta WiHHOCTI
naprin'y popmi
YHiBepcany
HavioHabHOI
€aHocCTI Manam
30BHILLIHIVI
Xxapaktep, OCKiJIbKu
lNpe3vnaeHT He maB
BUPILLA/IbHOro
BIIMBY Ha MOJITUNYHI
naprii. PopmyBaHHSsI
napiaMeHTCbKOI
Koaniuii mano
cyriepeynBui
Xxapaktep, OCKiJIbKu
YHiBepcan 6yB
nigrnvncaHui
KomyHicTniHo0
napriero i3
3aCTEPEXEHHSIMU,
SKi nigpvBann
IHCTUTYLIVIHY EAHICTD
uiei noniTn4Hoi
yroaum.

BHOOPYKM 3aKOHOJIABCTBOM, 32 Ii€10 CHCTEMOIO
TAKOK POBO/ISITHCST BAOOPH CiTbCHKIX, CEITUIIT-
HUX, MiCbKIX T0J1iB. BoHa niposiBuIIa Ba/in CBOET
HeJIETI THMHOCTI, OCKiJIbKH 32 BUOOPUOi cUCTeMU
BiIHOCHOI GiJTBIIOCTI 10 BTN MOKYTh TPUATH
TIOITYJTiCTH, SIKi He 371aTHi eDeKTUBHO yIPaBJIs-
TH TepuTopiasbiumu rpomMagamu'’. Tomy 1o
BHOOPUY CUCTEMY IIPABUIIBHO XapaKTEPU3YIOTh
SIK HECTTPaBEIJINBY, a CUCTEMY BiHOCHOI 6isb-
MIOCTI — SIK TaKy, 1110 He 3a0e311evye aJleKBaTHO-
r'O HapPOJHOTO IIPe/ICTAaBHUIITBA.

Pazom i3 TuM, MaxxopuTapHa Bubopya cuc-
TeMa Mae€ i cBoi nepeBaru. SIK IpaBuiio, Ipu
ii 3acrocyBaHHi 6epyTb 10 yBaru Taki MipKy-
BaHHsI [22]: BoHa na€ 3mory chopMyBaTH B
mapJaMenTi CTIlKY ypsIoBY OiJIbINICTD; BOHA
3MEHIIyE MapTiiHy po3apobJeHicTh i B pasi
MOCJIIOBHOTO iX 3aCTOCYBaHHSI IIPOTSTOM Jie-
KiJIbKOX BUOOPYMX KaMIaHiil IPU3BOAUTH [0
MOSIBU JIBOTIAPTIiHOI BHOOPUYOI CHCTEMH; BOHA
3abesmneuye GesnocepeHiil 3BOPOTHUN 3B’SI30K
Mizk BUOOPISIMH Ta iX [IPeICTaBHIKaMu ''; BOHA
i IBUIIY€ SIKICTh 06PAHKUX MOCATOBHX OCiO.

B. Iponopuitina eubopua cucmema. Y ne-
SJKUX TOCTCOIamicTHYHuX Kpainax CxigHol
€sporu  (Bosrapis, Ilompmia, CnoBauumna)
BBKAIOTh, 1[0 MPOIOPIliliHa BubOOpYa cucre-
Ma CIIpUsIE€ CTAHOBJIEHHIO MOJITUYHUX CACTEM
Ta CTPYKTypHU3allii NOJITUYHUX TapTiil mapJia-
MEHTCHKOTO THUILY, SIKi € JOCUTD CJTAOKUMU T10-
piBHsiHO 3 Kpaimamu 3axomy. Taki mipkyBaH-
Hs1 TTOB’st3aHi 3 HEOOXIAHICTIO Ha PiBHI 3aKOHY
BIUIMBATU Ha 1OOYIOBY e(heKTHBHOIO MmapJa-
MeHTapu3My, 3abe3IedeHHs] BilIIOBiaIbHOTO
IapJaMeHTCchKoro npasJinnd. e mae sHavyeH-
Hs1 JUUIs TIOOY/ZIOBU TIApJIaMEHTCHKUX (hpaKIIiii,
37IaTHUX e(PeKTUBHO 3iICHIOBATH IO TUIHITI
KypPC y CTiHaxX [apjaMeHTy i 3abe3meunTy Heob-
XiZIHY MiATPUMKY HOJITUL YPSLY.

3acTocyBaHHsI MPOTOPIIHOI BUOOPUOi cric-
TeMu Tepenbavac 3a0e3redeHHs PEabHOTO Ha-
pozxHoro mpencraBHuITBa. lle peanizyernes
IUUIIXOM TOJIOCYBaHHsI BUOOPINB 3a BUOOPYi
CIUCKU NOJITUYHUX napTiit. Bignosigno, kox-
Ha IOJIiITUYHA MapTisl OTPUMY€E IPeACTaBHUIIT-
BO B TapJIaMeHTi MPOMOPIHIHO 0 KiJbKOCTi
MOaHMX 3a Hei roJociB BuGopmiB. Taka cuc-
TeMa FapaHTy€e IPeACTaBHUIITBO HaBiTh HeBe-

JIMKUX TIOMTHYHUX mapTiid. [Togibue apobieH-
Hs TOJITUYHOTO CHEeKTPa MOXe IPU3BECTH JI0
ToJIIpU3aItii MOMITHYHUX CUJ. Y CBOIO Yepry,
I[e CTBOPIOE 3arpo3y HeedeKTHUBHUX i HECTili-
KMX ypsfiB. 3a pe3yJsbTaTaMyd TOJIOCYBaHHS,
3a3BUYAl, YTBOPIOIOTHCS KOAMIIITHI ypsiau, B
SIKMX 4acTO HOro IyaBa He 3/1aTeH e(DEeKTUBHO
KOHTPOJIIOBAaTU MiHICTPiB, & TOMY BCepeauHi
YPsLy PO3MUBAETLCS BiIIIOBIIA/IbHICTD.

IIponopuiiiHa crcTeMa CTUKAETHCS 3 TTPO6-
J1eMo10 e)eKTUBHOTO YIIPaBJIiHHS TIapJaMeHT-
CBKOIO KOAJIITIEI0, BiJl YOTO 3aJIeKUTh edek-
TUBHiCTD ypsany. lle nos’a3ano, y coio uepry,
i3 cyMicHICTIO TTOITUYHUX TIiJIel i 1iHHOCTel
nmaprtiii  pi3HOro MOJIITUYHOTO CcIeKTpa. 3a-
MPOBAJIKEHHSI TIPOIIOPIIHHOI CUCTEMU OOTPYH-
TOBYBAJIOCS SIK 3aCi6 30JIVKEHHS TJIel TislIb-
HOCTi aHTArOHiCTUYHUX TAPTiil Ta POopMyBaHHS
CHJIbHUX TIOJITUYHUX I[iHHOCTEHl Ha OCHOBi
CYCIiJIBHOTO KOHCEHCYCY.

Pesysbrat BuGopis 10 Bepxosmoi Paxn
Yxkpaiau 2006 poxy 3acBimumin HEOXHO3HAY-
HICTb TaKOro PillleHH:A, HACIIAKU AKOrO MaJll
HernepenbadyBanuii xapakTep. Cripoba 36/1131-
TU TIOJITUYHI T1iTi Ta IiHHOCTI MapTiit y popmi
YuiBepcany HarfioHasbHOI €THOCTI Mas 30B-
HiNmHil XapakTep, ockinbku [IpesusenT ne MaB
BUPILIAJIbHOTO BIUIMBY Ha IIOJITUYHI HapTii.
DopmyBaHHS TTapiaMeHTCHKOT KoasiIii Mao
CylnepewnBUil XapakTep, OCKiJIbKK Y HiBepcas
6yB mianucanuii KoMyHiCTHYHOIO TapTieio i3
3aCTepeXeHHIMH, SIKi T IPUBAIN IHCTUTYITHY
€IHICTD M€l OMTHYHOI yroau. 3 iHIoro GoKy,
JUIST BITYM3HSIHOTO icTeGJIIMEHTY MaJIoBino-
Muii heHoMeH KOHCTUTYIINHUX yroz [23], ki
€ [IOATKOBUM JIKEPEJIOM TIPaBa i SIKUX Heob-
XiZIHO J10/IepKyBaTUC TAPTiAM, YCBiZIOMJIIOO-
Y1 CBOIO BiTIOBIAIbHICTD TTepei BUOOPIISIMU.

Yxmaganus koadninittnoi yronu mizk HYHC
ta BIOT 3a pedynbpratamu o3ayeproBux map-
JaMeHTchKnX BuOOpiB 2007 poky 6Gyiio 3miiic-
HEHO HA XUTKIill iHCTUTYIiTHIII OCHOBI; TIpaK-
Tuka ii 3#ilicHeHHsd 3acBimumia icHyBaHHS
1po6IIeMU Y3TOKEHHSI OJMITUYHUX CTPATEriit
Ta JIOCATHEHHsI KOHCEHCYCY II0JI0 COIalbHUX
1iHHocTeil. Po3aMuTicTh conianbHUX 1iHHOCTEH
Ta TMOJIITUYHOI TIATHOPMHU CTAJIO TECTPYKTUB-
HUM dakTopoM y aisibHocTi koamimii BIOT —

19 [Tjcst miciesux BuGopis 2006 poky B AesIKIX 06IACTSIX YePe3 HEKOMITETEHTHICT 3MIHIIIOCH 10 YBEPTi CilIbCHKUX

i CeJINIIHUX TOJIiB.

" Tax, rosrosa BrIMBOBOT rpomajicbkoi oprauisarii — Komitery su6opuis Yxpainu — L. ITonos BBaxae, o nepe-
Xi/ 10 mporopiiitnoi B6opUoi crucTeMu B YKpaiHi 3arposky€ BTPATOIO CTIfIKNX 3BOPOTHHUX 3B’sI3KiB MiK IapTisMu Ta
Buboprpsivu. Ha nponosutiio KBY mozno nanaromkemist po6oTu eIy TatiB 3 BHOOPIISIMU B Perionax Ha KiHelb CepIIHsT
2006 poky Bimrykmysacst quire [laprist perionis, i maprii, mpeacTaBieni y mapjaMenTi, He BUSHAYUINCS 31 CBOEIO
crpareriero mozo poboru 3 uGopusmu. [lus.: Sk nanexo sonu Bix Hapoay! // Excrpec. — 2006. Ne 103 (2954).
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Cuctema

3aKpUTUX CIUCKIB

€ Heb6e3reyHolo 3
oAy Ha LUNPOKi
MOXJ/INBOCTI
noAITUYHOI Kopynuii
BCepeauHi napTiv
Ta B Nap/iaMeHTi
LLJIIXOM YKa[aHHs
KYJ1yapHux
JIOMOBJIEHOCTEM.
s cuctema takox
3HUXYE PIBEHb
3BOPOTHUX 3B’3KIB
MiX BubopLSMU

Ta napTriamu,
BYIXOJIOLLYE CYTb
KOHCTUTYLIVIHOT
QyHKUII napTin
LLOAO CIPUSIHHS
popMyBaHHIO

Ta BUPAXeHHIO
roJIITUYHOI BOJTI
Hapoay. Ha npuknapgi
napaamMeHTCbKux
Bn6opiB 2006 i 2007
POKIB yKpaiHCcbke
cycninibCTBO
0OCTaro4yHoO
repeKoHanoch y
CyTTEBUX Bagax
3aKPUTUX NAPTIHNX
CIUCKIB.

HYHC. Tomy emmipruni 1ani 3acBiqqyors, 1o
Ha Cy4aCHOMY eTalli pO3BUTKY ITOJIiTUYHOI CUC-
TeMU B YKpaiHi icHye cymepeuHicTb Mik ToTpe-
6aMU CYCITJIBHOTO TIPOTPeCy Ta IPOTIOPIHITHOI0
BUOOPYOIO CHCTEMOIO, B SIKill TIPEICTABHUIITBO
perioHaIbHUX MO THYHUX JIEePiB Y BUGOPUMX
CIMCKAX TOJIITHYHUX IaPTiii He TapaHTY€EThCS.
Pasom i3 TmM, mpormopiiiiine TpencTaB-
HUNTBO crpusie GopMyBaHHIO Ta CTPYKTYpU3a-
I1ii MOJIITUYHOI CUCTEMHU, A€ 3MOTY IiABULIIUTHA
PiBeHb MOJIITUYHOI Ta eJIeKTOPAJIbHOI KYJIbTYPU
BUOOPIIS, BUSHAYUTH CYCITIIBHI Hillli 15T TT0JTi-
THyHMX mapTiit. [Ipomopuiiina Bubopua cucre-
Ma 3abe3rieuye CIpaBeliuBe TIPEICTABHUIITBO
HApOAy BIJIIOBIHO [0 IiJATPUMKU IOJITUY-
HUX TIapTili 3a pe3yJbTaTaMM TOJIOCYBaHHS.
Bona cnpusie kpamiii incturymiasnisartii, ap-
TUKYJIALiT TPYIOBUX iHTEPECiB y CYCIJIbCTBI.
ITponopiiiiinicTs 3abe3medye iHTErpario map-
Till i3 KOHTpaBePCiHHUMY MO TUIHUMU TTiJIs-
MU B €/IMHY TOJTiTHYHY cuctemy. Hacamkinerp,
3a TPOTIOPIIIHHOI BUGOPUOi CHCTEMH HEMOTPi6-
HUM € TIOBTOPHE TOJIOCYBaHHS, OCKIJIbKU HOTO
MICYMKH TiAGUBAIOTHCS 32 PE3yJIbTaTAMU TO-
JIoCyBaHHsI Y BUGOPUYOMY OKpPY3i B 1iiomy [24].
Jluist Toro 106 CKOPUryBaTy HEOIKH PO-
MOPIIHHUX BUOOPYKX CHCTEM, ¥ HaraTboX Kpai-
HaX 3aCTOCOBYIOTb pi3HOMaHiTHI MeToiu. Born
CrpsAMOBaHi Ha 3a6e3IeueHHsT IHCTUTYIliaTi3a-
11ii, hopMyBaHHS CTIKUX MOJITHYHUX IOMOB-
JIeHOCTell Ta OpiEHTYBaHHS BUOOPIIIB Ha CTilKi
MOJIITAYHI NApTii 1apJIamMeHTChbKOro TUILY, SKi
BiZoOpaskaloTh iHTEpecH TMEBHOI YaCTUHHU BU-
6opiiis. Cepes IUX iHCTPYMEHTIB MOKHA BUi-
JIUTH BUOOpUMit 6ap’ep i BUGOPUI CITUCKH.
Bubopuuii 6ap’ep BBOIUTHCSI 3 METOIO 3a-
Ge3leyeHHsT KOHCOJiallii IOJITUYHUX CHJ,
HEJIOMYIIEHHST TTOAPIOGHEHHST HAPOIHOTO IPEI-
CTaBHUITBA. Take ITIpe/ICTaBHUIITBO 3/iHCHIO-
€ThCST HA KOPUCTh CEPEeIHiX i BEJIMKUX TMapTili,
B SIKMX BUHUKAE OiJIblile MOKIIMBOCTEN CTBOPH-
TH Ji€BUii Ta cTiiikuil ypsia. Benmmuuna 6ap’epa
kosmBaeThest (Pocist — 7%, Himeuunna — 5%,
Yropumna — 4%, Icranist, Ykpaina — 3%, I3pa-
i — 1%) i nudepeHIiioeTbCs IS MO THYHUX
mapTiit Ta ix 6;10KiB (Hanpukiaz, y Toab ast
napriit — 5%, mwis 6moki — 7%). Ilpu mpomy
iCHy€ IeBHa KOpeJillig CTaHy IOJITUYHOI CUC-
TEeMH I10 JIiHil TOTaJiTapu3M — aBTOPUTAPU3M —
TPAH3UT — JAEMOKDATIs: YMM BUIIUIT BHOOPUMI
6ap’ep, THM MEHIN JEMOKPATUYHUM € TDPEH]
PO3BUTKY HOJITHYHOI cHUCTeMH. KpuTuyHUM
MOKA3HUKOM [T CTYIIEeHSI JIeMOKpPaTHYHOCTI
€, AIK IpaBuUIIo, BUbopumii 6ap’ep y 7 BiACOTKIB
ta Gizbime (Mekcuka, Pociiicbka Menepartis).

3 TOYKM 30py CTilKOCTi JIeMOKpartii, € TaKoX
KPUTHUYHOIO Meka HIXKYe TPhOX BiJICOTKIB,
OCKIIbBKM y HeCTPYKTYPOBaHMUX MOJITUUYHUX
CHCTEMaX TI€ € MIPUYMHOI0 HECTAOLIBHOCTI Map-
JIAMEHTCBKOI GiIBINOCTI Ta 3arpokye Biamo-
BiJIaJIbLHOMY TIapJIaMEHTCbKOMY IPaBJIiHHIO.
Y 1bOMYy KOHTEKCTI B YKpaiHChKOMY BUGOD-
YOMY 3aKOHOMABCTBi HEOOXiZHO IiABHUINATH
BubGopuyMii 6ap’ep st MapTiii Ta BCTAHOBUTH
madepentianito 6ap’epa (TMABUIIEHOT0) st
GJIOKIB TIOJTITHYHUX TAPTiii.

Bubopui cnucku. XapakTepHOIO PUCOIO TIPO-
MOPITHOI BUOOPYOi CHCTEMU € TOJOCYBaHHS
3a HApTiiHUM CIIMCKOM. Y BUNAJIKY YTBOPEHHS
BUOOPYOTO BJIOKY KiJIbKOMA MAPTisIMU BUHUKAE
HeOOXiIHICTh TIOEAHAHHS CIMCKIB MapTiii, 110
BXOZSATh y GJIOK. SIK 1IpaBmIIo, 11€ 3a6e3medyeTn-
¢S IJISIXOM YKJIaJaHHS YTOoAW MiXK IapTisiMu,
1110 YTBOPHJIM BHOOPUMiT OJIOK.

[Ipu 1poMy 3aCTOCOBYIOTBCS Pi3Hi CIIOCO-
6u roJIoCcyBaHHs 32 BUOOPYi CIIMCKY mapTiil. 3a
IIUM KPUTEPiEM BUJLIAIOTH 3B’s13aHi (3aKpH-
Ti) Ta BinbHi cnwicku. [Ipu 3akpuTHx crmckax
BUOODEIb HE BIUINBAE Ha BifGip KOHKPETHUX
JleIlyTaTiB, BiH roJIOCy€ 3a MapTilo B LiJIOMY i
3B'S3aHMII YEProBiCTIO, BU3HAYEHOIO BUIIUM
OPraHOM BJIA/U, SAKUH 3aTBEP/UKYE IOPSIKO-
BicTh KaHMUAATIB y criucky. Hemomikamu cuc-
TeMU 3aKPUTUX CITHCKIB € 0OMEKEHICTD BILIUBY
HU30BUX ITAPTiHHUX CTPYKTYp Ha IIPOIeC BU-
cyBaHH4 KauauzaaTiB. [Ipunaiimui, g cucrema
HOBUHHA OYTH OPIEHTOBAHA HA [TPOBEIEHHSI BH-
6OpiB 32 PETIOHAIBHUMHU BUOOPYNMU CIIHCKA-
MH, & HE B 3araJIbHOHAIIOHATIBHOMY BUGOPYOMY
okpysi. Cucrema 3aKpUTHX CIIMCKIB € TaKoX
HeGEe3MEeYHOI0 3 OIJISIIy HA ITUPOKI MOKIIUBOC-
Ti MO THYHOT KOPYTIIii BCepeINHi TMapTiii Ta B
napJaMeHTi HUIAXOM YKJIAJaHHSA KyJdyapHUX
noMmoBreHocTell. 11g cucrema Takoxk 3HMKYE
PiBEHb 3BOPOTHUX 3B'sI3KiB Mi’K BUOOPIIIME Ta
MapTisIMHA, BUXOJIONIYE CYTh KOHCTUTYIiHO]
(yukuii mapriii mogo cupusHHS HOPMYyBaH-
HIO Ta BUPaXXEHHIO ITIOJIITUYHOI BOJIi HapoO.Ly.
Ha mpukirazni mapiamentcbkux Bubopis 2006
i 2007 pokiB ykpaiHChbKe CyCITiJTbCTBO OCTATOY-
HO IIepeKOHAJIOCh Y CYTTEBUX Ba/laX 3aKPUTUX
MAPTiHHUX CITUCKIB.

Cucrema 8ibHUX CNUCKIE TIEpedadae MOXK-
JIMBiCTb BUOOPIISI OOMPATH B CIIUCKY TUX KaH-
NUIATIB BiJl MOJITUYHOI MapTii, SKi KOPUCTY-
I0THCS B HHOTO HAWOIJIBINOIO HOBIPOIO, i TAKMM
YUHOM BIUIMBATH HE TiJIbKU Ha BUOOPU KOH-
KPETHOI Mmaprii, a TakoK i Ha BUOIp KOHKpeT-
HUX KaHIUJATIB i3 3alpOIIOHOBAHOIO CIIUCKY.
OcraHHIO MOJIesIb i€ Ha3WBAIOTh CHCTEMOIO

BICHHR Secpaorones
P
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Y neskunx kpaiHax
BBaXaioTb, LLO
onTUMAasIbHOK €
3miliaHa Bnbopya
cuctema, sika aae
3MOory noeaHatu
nepesarv
MaxXxopuTapHoi

i MPOnNopLifiHOI
BMbGOPYOI cucTem.
TMpy ubomy
CrocTepiraeTbcs
ix noegHaHHs

3 BUCYHEHHSIM
CIUCKIB KaHAMAATIB
y napsaMeHT 3a
perioHanbHUMM
crvckamu, 3a
/10MOMOIroK 40ro
3abesrneyyeTbcs
r10CUJIEHHS BIJINBY
perioHasibHUX

eniT 1a ix
npeacTaBHULTBA

y HaLlioHaIbHOMY
napiamMeHTi.
YMOBHO 3MiLaHo©w
MOXHa BBaxatu
cucTemMy eANHOIro
HernepeaaBaHoro
roJsiocy, sika
nepenbadyae
ros10cyBaHHs1
BnbOPLIB Y
6araromaHgaTHoOMy
okpys3i. Mpy usomy
BnbopeLb rosocye
3a KOHKPETHOIro
KaHauaara, a He 3a
CMVCOK KaHaWAaTIB
Big sikoi-Hebyab
naprii.

npedepeHiriil, oqHak BoHa Moxke OyTu 0OMe-
skeHo10. OCKiZIbKU 1151 cCUCTeMa Hece 3arposy
3JI0BXKMBaHb, TOMY, /10 IIpUKJIany, B Itamii (y
3B’SI13KY 3 MAHIIYJIAIISIMU 3 BUGOPYMMHU CITUC-
kamu Magi€io y MmiBAeHHUX MPOBIHINAX) M10-
3BOJISIOCST BKa3yBaTW He OLIblle YOTUPHOX
KaHIMIATiB, a B pe3yJbTari pedepeHmymy
1991 poky — numie oxHOTO.

B. 3miwana eubopua cucmema. Y NesiKUX
KpaiHaX BBKAIOTbh, 1110 ONTUMAJILHOIO € 3Millla-
Ha BHOOpYA CHCTEMA, SIKA JIA€ 3MOTY MOEIHATH
nepeBarv MaskKOpUTApHOi i MPOMOPIiHOI BU-
60puoi crctem. IIpu 1bOMy criocTepira€rbest ix
MOETHAHHS 3 BUCYHEHHSIM CIIMCKiB KaHIUJATIB
y TIapJaMeHT 3a perioHaJbHUMU CIIHCKAMU,
3a JIOIIOMOTOI0 4YOro 3a0€3IeYYEThCST TIOCH-
JICHHS BIUIMBY PEriOHQJIbHUX €JIT Ta iX Ipe-
CTaBHMIITBA Yy HalliOHAJbHOMY IapJaMeHTi
(Himeuunna, Yropimuna).

Y nitepaTypi mpwitHATO HAa3WUBATH 3Milia-
HUMHU CHCTEMU, TTOOYI0BaHI HA TIOE[HAHH] eJie-
MEHTIB Ma)KOPUTAPHOI i MPOMopHLiiiHoi BUOGOpP-
yux cucreM. LLst cucrema niepegbayae, 1o oxHa
YACTMHA MAHJATIB 3M00YBAETHCS 32 MasKOPH-
TapHOIO, a iHIIIA — 32 IPONOPIHIHHOI BHOOPUYOIO
cucremolo. Hampuknan, B Itanii ne cniBsiz-
HOIIIEHHS] CTAaHOBUTD 75% Ha 25%, y Snonii —
50% wma 50%, B Yropumnui 210 gemyratiB
Hartionanbaux 360piB 06MPAIOTHCS 32 MPOIIOP-
iHHUM TTIpuHIMIOM, a 176 — B offHOMaHIATHIX
BHOOpUYMX OKpyrax. BuGopu B Yropimuhi B
gunai 2006 poky 3acBiguniu, MO pe3yIbTaTh
roJIoCyBaHHsT OyJIM MaliKe iIEeHTHYHUMU SIK 32
IIPOTIOPIIIIHOIO, TaK i 32 Ma’KOPUTAPHOIO CHC-
TeMoto. To6To, MU MaEMO CIIPaBy (DaKTUYHO 3
HPOTIOPILIITHOI BUOOPYOIO CHCTEMOIO.

Irmmmii cran cripaB 6yB B YKpaini 3a pe-
3yJbTaTaM¥ MapjaMeHTChbKUX BubGopis 2002
poky. HesBaxkatoun Ha nepesary naprii « Hama
Ykpaina» mpu rosocyBaHHi 3a MPOTOPIITHOIO
CHCTEeMOIO, Pe3yJIbTaTU TOJIOCYBaHHS B OJJHO-
MaHJIaTHUX OKPyTax 32 MaKOPUTapHOIO CHUC-
TEMOIO MoKasanu 106pi pesyabratu. Ha Biz-
MiHy BiZl €JIEKTOpPaJbHOI MPAKTUKU KpaiH
HenTpanbnoi Ta Cxinnoi €Bponu, mapiamMeHT-
cbki Bubopu 2002 poky B YKpaiHi MpOBOANIIN-
C4 B yMOBaxX HECTPYKTYPOBAaHOi IOJITUYHOI
CHUCTEeMM Ta MacOBOTO 3aCTOCYBaHHS afMiHi-
CTPATUBHOIO pecypcy, IO CYTTEBO BILIMHYJIO
Ha OCTaTOYHi pe3yJbTaTH IapJaMeHTChKUX
BUOOPIB.

[MoennanHst eJieMeHTiB 000X BUOOPYUX CHC-
teM, Ha nymKy k. Capropi, He Ipu3BOAUTD
aBTOMaTHUYHO 710 TOSIBU 3MilllaHOi BUOGOPYOi
CUCTEMM — <Y Pe3yJIbTaTi yTBOPIOETBCS ITis-

KOM TIporopiiiiina cucremas. I e He ycBinom-
JIOIOTh HaBiTh HiMeIbKi BHOOPIL, OCKiIbKM
BOHHU He PO3YyMilOTb 3HaUY€HHs APYTOro TYpy
rosiocyBanHs. Taxum ymnom, y Himewyumnni
3abe31evy€eThCs JIUIE TEePCOHATI3AIlST TOJI0-
CyBaHHS.

YMOBHO 3MillIaHOIO MOKHA BBAKATH CHCTe-
My €0UHO020 Henepeoasanozo 2oa0cy, siKa Tepeil-
6auae ToJI0CyBaHHsT BHOOPIIIB y HaraToMaHaT-
HOMY Okpy3i. Ilpu 1boMy BHOOpEIb rojiocye
3a KOHKDETHOTO KaH/AWJATa, a He 3a CIIUCOK
KaHauIaTiB BiJ sikoi-HeGynp maptii. Taka cuc-
TeMa 3MYIIYy€ TapTilo OpieHTyBaTHUCS Ha BJac-
HUIT eJiekTopaT, 3abe3nedyBaTy MOCTilHI TicHi
3B'13KM 3 BUOOPISAIMU. [010CYBaHHS 3MiHCHIO-
E€TBCST 32 MEMOOOM 0OMEHEHOZ0 80MmyYMY — BU-
6opellb Ma€ MpaBo BiJIATU CBill rOJIOC JIUIIIE 32
OJTHOTO KaH/u/aTa.

I'. Kpainu 3 necmitixumu subopuumu cuc-
memamu. llg rpyma kpain XxapakTepusy-
€THCS MIHJIUBICTIO BHOODYHMX CHCTEM, IO
3yMOBJIEHO MOJITUYHUM HPOTUCTOSHHAM i
HAMaraHHsIM TOJITUYHUX CUJI 30epertu cBiil
BILJIWB 1 BJIajiHi BaxKesi y BIacHUX pykax. s
Ykpainu 1e TakoK XapakTepHo, i HecTabiib-
HicTh BUOGOPUOI CHCTEMU € OIHIEI0 3 IPUYUH
¢parmenTarnii BiTYM3HAHOT TOMITUYHOT cHC-
TeMu. PasoM 3 TuM, crocrepira€rbesi oOHa-
NilJIMBa TEHIEeHILis, 3a SKOIO IIPABO BUCYBAaTH
KaHAMAATYPU IIOCTYIOBO OTPUMYIOTH MOJIi-
TUYHI TapTii, PO3BUTOK SIKUX TSKI€ 10 MAPTiid
MapJaMeHTCbKOTO TUITY.

Ha nymky [Ix. Capropi, Bubopui cucreMu
BIJINBAIOTH Ha MTOJIITUYHI CHCTeMH NIeBHUM 41~
HOM: 30KPEMa, CUCTEMH BiIHOCHOI OiJIbITOCTI
IIpU CUCTEMHOMY CTPYKTYpYyBaHHi i po3ciio-
BaHHi y BUOOPYOMY OKPY3i IIPU3BOISATD /10 JIBO-
napTiitHoro opmary; SIKIIO € CTPYKTYPYBaHHS
IIPY BiZICYTHOCTi PO3CilOBaHHA CUCTEMH BiZIHOC-
HOI GiJTBINOCTI, TO Tie Ia€ 3MOTY YTBOPUTH TTOJIi-
TUYHI CHCTEMHU GiJIbIIe ABOX TApTiil HACTINBKH,
HACKIJIbKU 1ie 103BOJIATh BUCOKI, BUIIE BifHOC-
HOI GLIBIIOCT], KOHIIEHTpaIlili Tol0ciB BUGOP-
11iB; IIPY CUCTEMHOMY CTPYKTYPYBaHHi IIPOIIOP-
IiliHe IIPEICTABHUIITBO OJIEPKYE SHIKYIOUMI
edexr. TobTo, ynM Oijbllla HEOTHOPIAHICTD
IIPOTIOPIIHHOTO IIPE/ICTAaBHUIITBA, THM BHII
3aTparyl Ui APIOHUX MapTiii, i, HABMAKM, YUM
MEHIIIA HEOTHOPIHICTD, TUM CJIA0NINiT 3HIKYIO-
ywuii edpexr [25]. TIpomopiiiitHa crictema Bifkpu-
Ba€ JIOPOTY [ITIsT CEPeHiX i APIOHMX TapTii, 1Mo
JIa€ 3MOTY IPECTABUTH IMHUPIIHIA MO THYHUN
CIIEKTp y NapJaMeHTi; 3a MaKOPUTAPHOI CHUCTe-
M BUOOPUHIA KOPITYC He APOOUTHCSI | MOJKIIUBO
chopmyBatu crabinbauil ypsa [26].
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3arasom,

A1 NapTiv
€J1eKTOPasibHOro
TUIMY MOCTaHOBKA
nUTaHHS rpo
KOMpomic 1a
MOLLYK KOHCEHCYCY
00 couianbHNX
LiHHOCTEN
BUIKJIKAE 110aANB
abo UNHIYHEe
HeXTyBaHHSI HUMU
Ta BUKOPUCTaHHS
BiAKPUTNX
JAEeMOKPATUYHNX
npouenyp.
YHiBepcan
HavuioHaabHOI
€4HOCTI

CBOro Yyacy
3acBigyus, LLO
MONITUYHI NapTii
€J1eKTOPasibHOro
TUMY VLN

Ha Bubopu 3
paavKanbHUMMN
racnamu, siKi
AoBesocs
KapAnHabHO
nepernsaatu

3 METoI0
popmyBaHHs Ta
AisIbHOCTI ypsizy,
MiAKOHTPOJILHOIrO
napTisiM Takoro
Tany.

Kopesiia Mizk HOJTHYHOIO BOJIEI0 HAPOLY
Ta MPeICTAaBHUIIBKOIO JIEMOKPATI€IO:
npo6ieMy BUOOPY Ta onTUMi3allii
BUOOPYUX CHCTEM

Ile muTanHg TicHO MOB’A3aHO 3 KOHCTHU-
TYIIHHOIO iHKeHepielo, ToOTO crpobamu 3a
JIOTIOMOTOIO0 TIPABOBUX 3aCO0iB BIUIMHYTH Ha
€BOJIOIIII0 MapTiHHUX cUCTeM. JHAHHS 11031-
TUBHMX i HeraTMBHUX O3HaK IIUX CUCTEM Jia-
10Th 3MOTY 3pOOUTH a/leKBaTHI BUCHOBKU. [1pu
obpanHi B TIeBHIill KpaiHi BuIy BUOOPUOi cuc-
TEMHU HEeOOXi[HO BPaxOBYBaTH CTPYKTypOBa-
HiCTb il HOJITUYHOI CUCTEMHU, PiBEHb PO3BUTKY
MOJIITUYHUX TIAPTiil 11apJIaMeHTChKOTO THUITY.
[Tpukmag mapiaaMeHTchbkux BuOOpiB 2002,
2006, 2007 poxiB B YkpaiHi CBiquuTh PO He-
OJHO3HAYHI MPOIECH B XOAi IIMX BUOOPIB, Ha
pe3yabTaTu SIKUX BIUIMBAIOTHL Taki Kputepii,
SIK e(DeKTUBHICTD i CIIPABE/ITTUBICTb.

EdexruBnicrs BHOOpUOi cucTeME MOJISITAE
He JIMIIE B TOMY, SIKUM YMHOM BOHa 3abe3reuye
[IPEJICTABHUIITBO Ta BiZ0OPaKa€ TPOMAICHKY
IYMKY, a TaKOXK Ha OCHOBi 4oro ¢opmyerbcst
ypsimoBa Outbmiicts. IlpuHaiiMHi, epeKkTHB-
HICTb MO’Ke IIPOSIBJIAITUCS He CTiJIbKUA y BUpa-
JKEeHHI TPOMaJICBKOI TYMKHU IIPe/ICTABHULIKIM
opraHoMm, sIK y 30amnocmi ypaoy nposooumu
CamMoCmiiny noaimuKy 3 Memoio 00CcszZHeHHs
3azanviozo 6naza.

CnpaBeyMBiCTh  TIepebayae  aJeKBaTHe
MIPEICTABHUIITBO TIOJITHYHUX CHJI Ta 3abe3re-
YEHHs PiBHUX YMOB /U BIUIMBY Pi3HUX I10JIi-
THUYHUX CUJI HA TIOJITHKY ypsiay. HeobxinHoo
YMOBOIO CIIPaBEJINBOCTI IIPeJICTAaBHUITBA €
HeBTPYYaHHs ajMiHicTpanii y Bubopuuii npo-
1ec, BiZICYTHICTb THCKY 3 OOKy amMiHicTpariii
Ha TIpolleC BUCYHEHHSI KaH/U/IaTiB, HasIBHICTDh
PO3rajysKeHoi MepexKi TepUTOpiaJIbHUX oce-
peKiB mapriii Ta HasABHICTh Y HUX (PiHAHCOBHX
i MoCBKHX pecypciB.

[Tpu BU3HAYEHHI B TIEBHIN Kpaiti BUOGOPUOi
CUCTeMH iCHY€ B3a€EMO3B 130K i3 (hopMOIO 1TpaB-
sinsst. [apiaMeHTChKe TIPaBIIiHHA TTepenbavae,
3a3BUYall, MA)KOPUTAPHY BUOGOPUY cucTeMy abo
MIPOTOPIIiiiHY BUOOPYY CHCTEMY i3 3HAYHUM
BuGopurM Gap'epoMm [27]. Y HamiBnpesumeHT-
ChKiit opmi mpaBiHHS BUOIp BHOOPUOI cHC-
TeMU € (HaKTOPOM KOHCTHUTYILIHOI iH:KeHepii,
OCKIJIbKM TakuWil BHOID CYTTEBO BIUIMBAE Ha
BUPIIIEHHsT OCHOBHOI MPOOJIEMHU TIOMITHIHOTO
pexxuMy — 3abesriedeHHs! (DYHKIIOHATIBHOI ca-
MOCTIiHHOCTi ypsily B yMOBaX CITiBiCHYBaHHS
OTIO3UIIIHOI /IO TPe3uIeHTa MapJaMeHTChKOT
6isIbIIOCTI, Ha SIKY criupaeTbest ypsii. Ilpu mpe-
3UIEHTCHKIN popMi mpaBIiHHs BUOIp BUOOPUO]

CHCTEMH 3yMOBJIEHHI 3abe3ledeHHsIM edek-
TUBHOCTI [1apJIaMEHTCHKOI'O [IPaBJIiHHS, i BiH HEe
BILTHBA€E GE3M0CEPEIHBO HA YPSIIL.

3a pe3yJsbTaTaMu MapJaMeHTCbKUX BHOO-
piB 2006 poky BuHO, 1110 B YKpaini momitTruyHi
naptii UMUK HA HUX 3 OJHUMH TIOJiTHIHUMU
[IPOrPaMHUMU LIJISIMH, SKi 3MiHIOBAJIUCS B X0/
nositnyHoro mporecy. Kpusa rpomazicbkoi
JIyMKH TIIOJIO OIIiHKY Y HiBepcay HaI[ioHATbHOT
€ZIHOCTi CBOTO 4Yacy SCKPaBO 3aCBiIuuiIa, 10
noJliTUYHi apTii B YKpaiHi MOKU 3HAXOIATHCS
Ha IIJIAXY IOUIYKY CYCIIJIBHOIO KOHCEHCYCY,
SIKM 6a3yeThesl HacaMIepell Ha OIHAKOBUX
CYCHIiTBHUX I[iIHHOCTSIX. 3arajioM, JJis MapTiid
€JIEKTOPAJIbHOIO THUITy IIOCTAaHOBKA ITMTaHHS
IIPO KOMITPOMIC Ta IOIIIyK KOHCEHCYCY 010 CO-
[iabHUX IIHHOCTEN BUKJIMKAE TOAUB abo IH-
HiYHe HeXTYBaHHs HUMU Ta BUKOPUCTaHHS Bifl-
KPUTHX JIEMOKPATUYHUX TIPOIeyp. Y HiBepcas
3aCBi/IuMB, 10 IIOJIITUYHI TIapTii eJIeKTopaIbHO-
O THILY MM Ha BUOOPH 3 PAJIUKAIbHIMHE rac-
JlamMH, §IKi JIoBeJIocsl KapAMHAIbHO IleperJisja-
TH 3 METOI0 (DOPMYBaHHS Ta [isITIBHOCTI ypsLy,
iZIKOHTPOJIBHOTO MAPTisIM TaKOTO TUITY.

[IpencraBHuIbKa JEeMOKpaTisl 3arepeyye
MPUMHATTS pilieHHs Ta (GopMyBaHHS BN
MOJIITUMHUMU CUJIAMU, SIKi He HeCyTb BiAIOBi-
JAJIBHOCTI Tiepe/l BUGOPISIMU 3a CBiii TTOMTiTIY-
HUI Kypc. Y I[bOMY BiJIHOIIEHH] O TUYHUM
MapTisM HAJEKUTh TPONTH XOPOIINI BUIIKIJ
Ha TIpe/IMeT BiJIIOBiZIabHOrO (hOpMyBaHHS Ta
BUPAXKEHHST MOJITUYHOI Boii Hapomy. Tomy
TOJIOBHUM 3aB/JIAHHAM /IS TIOJTiTHYHUX TapTii
€ CTAHOBJIEHHS iX K NapTiil HapJaMeHTCHKOTrO
THUITY, TOOTO TUIAX 3a0e3NeYeHHsT 3BOPOTHUX
3B’513KiB i3 BUGOPIISIMU Yepe3 MePEKY BJIACHUX
TePUTOPiaJIbHUX OCEPE/IKiB, 3[aTHUX IIiJBU-
IIyBaTU MOJITUYHY i IPaBOBY KyJIbTYpY IPO-
MaJIstH i CIpHsITU 3a6€3II€YEHHIO iX OCHOBHUX
mpaB i cBoboj, 3akoHHUX iHTepeciB. 1o cyTi,
HiZIeTbcs TIPO iCTOTHY peBi3ilo 3aKOHO/ABCTBA
PO MOJIITUYHI TAPTii, 3aCTOCYBaHHS iIHCTUTYTY
KOHCTUTYIIITHOI BiAIMOBiaIbHOCTI Y BUTJISI
BU3HAHHA TIEBHUX I1apTiii HEKOHCTUTYLiHHU-
MM Ta iX PO3MYCKY, 3a0e3IeYeHHsT BiIKPUTOTO
i Tpo3oporo 3BiTyBaHHS MapTill TIPO Kepesa
cBoro (iHancyBaHHA Ta IX BUTPAT TOIIO.

BucHoBku
Bubopu 3a6e31euyioTh JEriTHMHICTD Ty6-
JIYHOI BJIAIM Ta CJAYTYIOTh 32C000M KOHTDPOJIIO
Hapoxy Haj Biajow. Pesyibratu BUGOpIB 10
HapJaMeHTy 3HAYHOIO MipOI0 BIUIMBAIOTH HA
MaitoyTHIN Xix GopmyBaHHs ypsay. Jluiie B
NPE3UIEHTCHKUX Peciybirikax B yMOBaX po3-
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O4eBUAHUM € TE, L0
HUHILLHSI cucTema
MOAITNYHUX NaPTIv
HernapaaMmeHTCbKOro
My notpeobye
panvKkaibHoOro
pepopmyBaHHS.
lNepenoscim,

Lie NMUTaHHS €
npob6siemMoro
camMo36epexXeHHs
naprivi Ta
HeobXiaHO
nepenymMoBolo
MOLLUMPEHHST iX
BIJINBY B MOJITUYHIN
cuctemi. IHakwe

B YKpaiHi moxe
BUHUKHYTY 3arpo3a
3BEPHEHHS

/0 3acobiB
nnebicynTapHoi
ZAeMokparii 3 ycima
i pnaukamu i
Hebesrnekamu.

MIJIEHOTO TIPaBJIiHHA, MapJaMeHTChKi BUOOpH
HEe MaloTh IIPSIMOrO BIUIMBY Ha (OpMyBaH-
HA ypany. JleriTUMHICTD ypsamy AOCATAETHCS
MUCTEIITBOM y3TOJKyBaTU CBOi pillleHHA 3
[apJIAMEHTCHKOIO OLIBIIICTIO B yMOBaX poO3-
MJIEHOTO MpaBJiHHs (TOOTO B CUTYyaIlii, KOJIH
mapJaMeHTChbKa OiJIBITCTD € OTO3UITIHHOIO 10
MOJIITUYHOTO KYPCY YPSILY, OUOTIOBAHOIO IIpe-
3UJIEHTOM ).

BucHoBku 11po nepeBaru i HelOJIKM T1€B-
HUX BUOOPUYMX CUCTEM MAIOTh CEHC JIUIIE Y BU-
MQ/IKy HAITOBHEHHS i€l IUCKYCii KOHKPETHUM
3MiCTOM, a caMme: CIiBBiIHOIICHHSM MiX CTYy-
IeHeM PO3BUTKY TepPUTOPIiaJIbHUX CTPYKTYP
MOJTITUYHUX TAPTiHl Ta iX peasbHOTO 3/[ATHICTIO
BUCYBAaTU KaHAM/ATiB; TpaHchOpMaIlli€lo I0-
MyJTiCTCHKUX MAapPTiil y moJithywi maprii map-
JIAaMEHTCBKOTO THILY; CTPYKTYPH3alli€lo T0JIi-
TUYHOI CUCTEMU Ta BILJIMBOBICTIO MOJITUYHUX
napTiit mapJaaMeHTCbKOTO i eJIeKTOPaJIbHOrO
THUILY; PeaJIbHOIO 3/IaTHICTIO MOJITUYHUX Iap-
Tiil 3#iliCHIOBATU KOHTPOJIb 32 BHOOPYUM I1PO-
1ecoM Ta/abo 3aMilllyBaTH BakaHCii mocam y
BUOOPYNX aMiHICTPAIlisX; TAPaHTIEIO BiJIbHO-
T'0 i YeCHOTO BUOOPYOTO IIPOLIECY Ta BiIKPUTOTO
i MPO30pOTO XapakTepy AiSIBHOCTI BUGOPUMX
anminicTpariii; opMoio HapoaHOTO TOJIOCY-
BaHHA Ta IPOLEAYPOIO MiJIPaxXyHKY TOJIOCIB.
Y cBofiii cykymnHocri i Ta inmr ¢akTopu 1a10Th
cUHepreTHYHUI eheKT i CIpHsioTh BUPOOIIEH-
HIO 30a7TAHCOBAHUX MPABUJI BILIMBY BUOOPUOI
CUCTEMH Ha CTPYKTYpH3allilo Ta (QYHKIIOHY-
BaHHA IOJITUYHOI CUCTEMU CYCIJIbCTBA Bif-
MOBi/IHO /10 IPUHIIUITY BEPXOBEHCTBA IIPaBa.

Jlns Yxpainu 3a3HaueHi BUCHOBKM MalOTb
ocobJBe 3HAYEHHS, OCKIJIBKU B Hill BimOyBa-
IOTbCSI iCTOPUYHI MPOIeCH CTAaHOBJIEHHS KJa-
CUYHOIO0 KOHCTUTYIIOHANi3My 1 KJaCHU4YHOI
nemokparii. OueBuHO, IO Tepexin YKpainm
0 MOJIEpPHi30BaHOi BUOOPYOI CHCTEMM Ha
[apJaMeHTChKUX BUOOpaX — MPOHOPIHAHOT
BUOOPUOI CUCTEMU 3 BiIKPUTHMHU TIapTilHM-
MU CIIHCKaMU abo TIOBEPHEHHsI 0 OIHOTO 3
BapiaHTiB MaKOpUTAPHUX YU 3MillIAHUX BU-
GOpUMX CUCTEM — Ile TUTaHHs yacy. Ha mymky

aBTOpPa, HAHONITUMAJIBLHIIINM /Il YMOB CyYac-
HOI MOJIITHYHOI cucTeMU YKpaiHu € BHOOpU
32 perioHAJIbHUMU BiIKPUTUMU MAPTiHIMEI
CHUCKAaMH, 1[0 JAaCTh 3MOTY IOCUJIUTH BiAmo-
BiflaJIbHICTh MapTiii mepes BUOOPISIMU Ta Bi-
n06pasuTH iX peajbHUil BIUIMB Y TOJITHYHI
CUCTEMI.

Takoxx € 04eBUIHUM, 110 HUHIIIHS cHCTe-
Ma TOJITUYHMX TapTiii HemapjaMeHTCHKOTrO
THITYy TIOTPeOyE PaiuKaibHOro pehopMyBaH-
Hs. IlepemoBciM, e muTaHHS € TPOBIEMOIO
camo36epeskeHHsI apTiil Ta HeoOXiHOIO mepe-
JTyMOBOTO TIONIMPEHHS iX BIIMBY B TIOJIi TUIHIH
cucremi. [nakire B Ykpaini Moke BUHUKHYTH
3arposa 3BepHEHHs 710 3acobiB 1wiebiciurap-
HOI JleMOKpaTii 3 ycima ii pusukamu i Hebe3-
MIeKaMHU.

Kpim Toro, Ykpaini ciri BUSHAUUTHCS, IKY
MOJIEJb IEMOKpaTii 6y/ie peari3oBaHo Ha IMpaK-
THII: TiGepaIbHY, COIiabHy UM TEXHOKPATHY-
Hy. TakoX 1MocTae MUTAHHS: SKMMHU 3acobaMu
3a0e31eUyBaTHUMEThCSI BIJIbHUN JIEMOKPATHY-
HU Ja1 B YKpaiHi — MeToziaMy BOHOBHUYOI,
AHTUKPU30BOi, AHTUKOPYMINIHOI 4M iHIIOi
nemokparii? Bix mporo 3amexuTh craryc 1o-
JITUYHUX TapTiid, pyxiB, ¢pakmiit y mapia-
MeHTi Tomo. AfKe Jitoua Mozenb aMOpdHOI,
6e3BiNOBIJATBHOT, KOPYMIIOBAHOI IeMOKpaTii
MOJKE 3a[I0BOJIBHSITH 3alUTH Xiba IO aBTO-
pyUTapHUX 1 TOTaJiTapHUX IOJITUYHUX CHJL
Bona cripusie hopMyBaHHIO HOMEHKJIATYPHO-
GIOPOKPATHYHOIO THUILY TOJITUYHHUX CHUJI, SIKi
PO3IJIAZATUMYTh BJIAJy K CBOEPiZHE ius
potestas. Tomy icHyBaTMMe peasibHa 3arposa
BUKOPUCTAHHS BJAAM SIK PeCypcy KOHTPOJIIO
3a BJIACHICTIO Ta Ii BUKOPUCTaHHSA BUKJIIOYHO B
iHTepecax IMUX NOJITUYHUX CUJI OJIIrapXiyHOro
XapakTepy.

Orxe, yKpaiHCbKe CYCHiJIbCTBO 3HAXO-
JIATBCS Ha PO3MOPILKAKI: TpobeM OiJibiie, Hix
pirens. Tomy icHye 1mpobiieMa MOIIYKY OITH-
MaJIbHUX pillleHb B yMOBax HeBM3HayeHocTi. Ix
BUPIIIEHHIO CIIPUATUME BilbHA leMOKpPaTUYHA
JIUCKYCisl, 3aCBOEHHS 1IUX YPOKIB Ta 3/IilicHeH-
HsI BUBQKEHUX PillleHb.
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JI0 20-1 PIYHUI[I HE3AJIEXKHOCTI YKPAIHH

Cy4acHWi CTAH KOHCTUTYLIIOHANi3MY: NPoBnemMM CriBBIBHOLLEHHS
NEeMOKPaTii T ePXABHOrO CyBepeHITeTy

M. CasumH
KOHOMAAT IOPUOMYHUX HOYK, LOLEHT

Y craTTi po3rnanaeTscs CriBBIAHOLIEHHS MiXX KOHCTUTYLIOHQNI3MOM | IeMOKPATIED
AK HOMOIbLL PYHAAMEHTANbHUMM OCHOBAMM CYHYACHOTO KOHCTUTYLIHHOIO YCTPOMO, LLO
BMPQXQETHCS B KOHCEHCYCHOMY MEXAHI3MI MPMIHATTS BAGAHMX PilleHb | €(peKTMBHOCTI
CYAOBOrO KOHCTUTYLIMHOIO KOHTPOJIO.

Knioyosi cnosa: BepxoseHCTBO NpaBa, AEMOKPATIS, AEPXABHMI CYBEPEHITET, KOH-
CTUTYLIIOHQI3M, HOPOLAHMI CyBEPEHITET.

HleMokpaTUyHUii yCTpii CyyacHOro CycnifibCTBA HE € YHIBEPCANbHMM. Y PAMKAX
MIKUMBINIZALIMHOTO AMCKYPCY MUTAHHA AEMOKPATUYHUX LIHHOCTEN OMCKYTYETLCS, 30K-
peMa, NPUXUIbHUKaMK robanisauii Ta TpaauuioHanictamm. Hasite y nibepanbHux
NPOBOBKUX AOKTPUMHAX AEMOKPATIA TA KOHCTUTYLLIOHONI3M BUMMAAAIOTL IHKONKU 9K NEBHI
AHTMNOAM.

AKCIOMOIO IEMOKPATUYHUX iAEM € MPUMHATTA BNALHUX PiLIEHb HO OCHOBI MAXOpPH-
TAPHOTO MPUHUMMY NPU BPAXYBAHHI iHTepecis meHwocTi. KoHCTUTyuioHaniam, y ceoto
Yepry, AKLUEHTYE yBAry Hacamnepes Ha 3abesnedyeHHi iHameigyansHmx inTepecis. Lle
OMCKYPC HO NPOKTULI BTIMIOETLCA Y CYAOBOMY 30XMCTI NPAB TA IHTEPECIB IHAMBIAA Y BU-
NagKy, KoM CyCninbCTBO CTUKAETLCS 3 NPOBNEMOIO «TMPaHii» BinbliocTi. Takmm um-
HOM, KOHCTWUTYLIOHQNI3M anenioe, weuile, 4O GAXOBOrO BMPILLEHHS MUTAHb
Ny6NIYHOrO 3HAYEHHS, HiX 4O IXHBOTO BUPILIEHHS BiNbLWICTIO, Ska MOXe NiLAaBATHCS
TUMUYACOBKMM TA KOH IOHKTYPHUM €roiCTUYHMM IHTEPECAM.

Hemokparia Ta BUPIWEHH NUTAHbL MYOAIYHOrO 3HAYEHHS 3YMOBITIOE 30CEPEIXEH-
HA YBArM HACAMMEpPen HA iHCTPYMEHTAX MPeacTaBHMubkoi gemokparii. Ockinbku
nybniyHa BNOAA Y MOMITUYHOMY CyCMinbCTBi HAAINEHO BEPXOBEHCTBOM TA HE3a-
NEXHICTIO, TOBTO CyBEPEHITETOM, MOCTAE MUTAHHA NMPO AKICTb BNAAHMX PilleHb TA X
BiANOBIAHICTb NMPUHLUMMY BEPXOBEHCTBA NPABA. Y AEMOKPATUYHOMY CYCMifibCTBI OCHO-
BOIO MyBIYHOT BNAAM € KOHCEHCYCHMI MEXAHI3M, 30 IKOTO Y CYCMinbCTBI iCHYE 3rofa
W00 6A30BMX CYCMiNbHUX LIHHOCTEN TA Y3rOAXKEHHS IHTEPECIB MiX PI3HUMK CoLianb-
HUMM TPyNamK. KOHCEHCYCHUII MEXAHI3M Cy4aCHOI AEeMOKPATii YCKIQAHIOE npouec
NPUAHATTS BAALHUX PilleHb, SKUA NEPETBOPIOETLCS HA CrnieumdiiyHy MOAENb KMepexe-
BOI EMOKPATIi» TA KOHLENTY «MEPEXEBOrO CyBEPEHITETY»', LLO ACKPABO BMAHO HA
MEXQHI3MI MPUMAHATTS pilleHb BAAAHWMM IHCTUTYLisMM Esponeicbkoro Cotosy un
MEXAaHI3Mi «koonepaTneHoro degepaniamys 8 HimeuunHi.

' CaBumr M. B. baraTopiBHEBUI KOHCTUTYLIOHANI3M | NETiTUMHICTL Mepexesoi nybniuHoi snaau //
Kpainn Llentpansho-CxigHoi €8ponu B yMOBAX perioHanisauii: iCTOpUKO-METOLONOTIYHMMI, NONITUKO-
NPABOBMIA TO eKOHOMIuHMIA acnekTu: Mororpadis / [€. B. bessiok, B. A.Bepryx, O. O. Ipin, B. M. Epdban
Ta in.]: 30 pea. €. B. bessioka, O. O. IpiHa. — Yxropog: Bua. 3aklY, 2010. — C. 239-284.
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TakuM YMHOM, iCHY€E NoTpeba y NoAANbLIOMY AMCKYPC WOLO NPUPOAM AEMOKPATI
y Cy4OCHOMY CBITi. Y BUNAAKY i3 TPAAULIMHUMM CYCNiNbCTBAMM BAXKO BECTH MOBY NPO
AEMOKPATUYHUM OMCKYPC, OCKINbKK Ui CYCNifibHi CUCTEMM € NEPEBAXHO 30AKPUTUMM, i3
BIACHOIO CUCTEMOIO NATPIAPXANbHUX LiHHOCTEN. [leMokpaTis 3aranom € arpecmsHUM
CepefoBMLLEM, OCKiINbkM nepeadbayae KOHKYPEHLIIO MiX rpynamu iHTepecis, i
TPAAMUIMHI CyCMiIbCTBA HE 30BXAM rOTOBI 4O TAKOro CTAHY peuyei. [lokTpuHanbHmMA
AMCKYPC LWOAO NPUMPOAM AEMOKPATII BU3HAYAETLCA TAKOX | TUM, LLO CAOMA CUCTEMA
UWIHHOCTEMN, HQ sKiM OA3yeTbCa AEMOKPATUYHMI YCTPIM, nepenbayae mopens
PALIOHANBHOT OPraHi3aALi AEePXABM, KA ONEPATUBHO | AAEKBATHO PEArye Ha npob-
NEMM, LLLO NOCTAIOTb NEPEL, CyCnifibCTBOM.

Y UbOMY KOHTEKCTI HEOOXIAHO PO3IMAHYTM CMiBBIAHOLEHHS AEMOKPATIi, KOHCTU-
TYUIOHQNI3MY TA AEPXABHOIO CYBEPEHITETY K KIIOYOBUX KATETOPIN Y GYHKLIOHYBAHHI
BilbHOrO AEMOKPATUYHOIO Nagdy. TyT BAXIUBUM BUAAETLCS PO3KPUTM OCHOBHI PaKTO-
PU TA CTPYKTYPHI €MEMEHTU AEMOKPATUMYHOrO nady B YKPAiHi Ha Tni 3apybixHOro
nocsigy. BianoBigHO 30M03MYEHHS TUX YK IHLLIMX KOMMOHEHTIB 4EMOKPATUYHOIO Nagy
HEODXiOHO Y3romKyBATM HA 30COAAX 30EPEXEHHS TA MPUMHOXEHHS BITUUSHAHUX fe-
MOKPATUUYHUX TPOOULIN.

1. KoHcTuTyuioHaniam Ta BAaAaA Sk PALIOHANI30BAHMI MPOLUEC MPUHHSTTS PILLEHb.
KOHCTUTYLIOHANI3M PO3MANAETbCA SK CYCMifIbHO-MOMITUYHA CUCTEMA, O OBMEXYE
BNAAHE CBABINMA TA BM3HAYAE FrAPAHTIi NPAB IIOAMHM | OCHOBOMOMOXHUX cBoboa. Y
BY3bKOMY CEHCi KOHCTUTYLIOHONI3M BTIMOETHCS Y AiANIbHOCTI OPraHiB KOHCTUTYLIMHOI
IOCTULIT 3 MePEeBIPKM NPABOBUX AKTIB OPraHiB MyOnivyHOI BIAAM HA NPEAMET iX KOHCTH-
TyuitHoCTi. KOHCTUTYUIOHANI3M K KOHCTUTYLIMHA ieonoris Ta NPAKTUKA OAHOYACHO
nepemnye npouecy npuitHatTs abo pesisii koHCTMTyuii. Bin Takox Moxe 6yTw
HOCTNIAKOM YMHHOCTI KOAMPIKOBAHOT (MMCAHOT) KOHCTUTYLIT, AKQ CIyXUTb KPUTEPIEM
NPABOMIPHOCTI MPABOBUX AKTIB OPraHis nybniyHoi Bnaam.

HapixHUM KOMEHEM KOHCTUTYLIOHANI3MY € MEXAHI3M NeriTumalii nybniyHoi Bna-
an. Y UbOMY KOHTEKCTi MPOCTEXYETLCA TICHUIM 3B'930K MPUHAMMHI MiX TObOMA KOM-
MNOHEHTAMMU KOHCTUTYLLIOHAMI3MY: Q) IHCTUTYTOM BesnocepenHboi AEMOKPATIi K 3a-
cobom KoHTpono Hag nybriyHo Bnagoto (Bubopwu, pedepeHaym i NnapnameHTa-
pu3m); 6) Nia3BiTHOW NpPodeCiitHOW0 NYBIHHOK CyX6010, AKA HALAE AKICHI NMYONiYHi
NOCNYTH; B) CYAOBMM KOHCTUTYLIMHUM KOHTpONem. BubopHuit mexaHiam ny6niyHoi
BNOAM [AE 3MOTy 3a6e3nedunTr GOPMYBAHHS MOMITUYHOT BOJ HOPOMY, O B YMOBAX
nepexigHux aemokpatii — GbopMyBATH BiANOBIAHY MOMITUYHY KYyNbTypy CMiNbHOTH,
NPEACTABHUKM KOT MEepPEeTBOPIOIOTLCH HA CNPABXHIX BiANOBigansHWx rpomaasH. Lle
[0€ 3mory GOpMyBATM CMUCTEMY BIAMOBIAQNBHUX i 3 OOKY IHCTUTYTIB rpOMa-
ASSHCbKOTO CYCRiNbCTBA, fKe € BiAKPUTUM Anst GOPMYBAHHS BianoOBiAANbHMX BNOAAHMX
PillEHb.

2. TeopetundHi 3acaam aemokpartii Ta koHCTuTyuioHaniam. KoHuenuis KoHCTU-
TYLIOHAMI3MY, HO NePLUMM NOMAL, KOHKYPYE i3 KOHLENLUIEO AEMOKPATIT, OCKINbKM BifO-
Bpaxac ineo 0OMexXeHHs BNaAM 30 AONOMOrol0 NPABOBMX 30COBIB, y NepLly Yepry
MUCAHOT KOHCTUTYLIT, O MOE HAMBULLY IOPUIOMYHY CUIY, TA Yepe3d MEXAHI3M CyAOBO-
roO KOHTPOSMIO 30 OKTAMW OPraHiB BAGAM i HOCOMMEepen NapnameHTy. AHAMi3ylouu
3MICT AeMOKPATii Kpi3b NPU3MY il KOUTHKKM 3 BOKY «QHAPXICTA» TA «MiKIYBANTbHUKA,
amepmkaHcbkuii nonitonor P. [anb Takox MigMiYaE U0 CynepeyHiCTb MK KOHCTM-
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TYLIOHOMI3MOM TA AEMOKPATIED. 30KPEeMA, CyAOBUIt KOHCTUTYLIMHUIA KOHTPOMb BiH
PO3MMAAAE K ENEMEHT AEPXABHOTO MiKIMyBAHHS'.

Take nobotosarHs P. [ang, ak i iHworo amepumkarcskoro opucta x. I Enag,
3YMOBJIEHO TUM, LLO HOPOLY AOCUTb CKIIALHO KOHTPOMOBATHK Aii CyLOBOI BNAAM. IxHi
NOMSAM TAKOX MOMINAE Yropcbkuit koHcTuTyuioHanict A. LUaio, akuit BBavae y KoH-
CTUTYLIOHANI3MI NeBHY eniTapHy moaens nobynoBM BiNbHOrO AEMOKPATUYHOTO
CyCnifibCTBA, B SIKiK 3HAYHY POMb BiAirpaloTb KOMNeTeHTHI daxisui. HasepeHi pymku
NOB'A30HI i3 KPU30O Cy4ACHOT AEMOKPATIi, KOMM HA MPAKTMLI HAPOL PO3MAAAIOTb SK
NEBHUIM, YMOBHO Kaxyuu, 6esaymHmin Hatosn (X. Optera-i-laccer) i3 nputamaHHMmm
Momy eroictmyHmumm npuctpactamu (I. Mapkyse), 4Meo oyMKOK MOXHA MAHINynioBa-
TM 30 JOMOMOTOKO CyHACHMX 3aCOBIB KOMYHIKALIT TQ BMNAMBY HA CBILOMICTb.

Pa3om 3 TUM, KOHLENT AEMOKPATIi 3ABXAM CMMPABCS HA iAE0 NPO KOMNETEHTHOIO
rOOMAASHMHA, 30ATHOMO TA 3ALIKABIEHOrOo BpPATU YYACTb B YNPABAIHHI MyOniuHMMM
cnpasamu. 3BiacK NocTae Npobnema nigsmLLEeHHS ebeKTUBHOCTI BUXOBAHHS JIIOAEN Ak
CBIOMMX i BiANOBIAANBHUX 30 CBOI BUMHKM IOOMALSAH, SKi MOBMHHI BOJTIOAITU LOCTATHIM
APCEHANOM KPMANYHMX 30COBIB, WO6 BiICTOIBATU CBOI NPABA TA IHTEPECH.

KoHCTUTyLis 30KNOR0E OCHOBM HALIOHANBHOTO MPABOMOPSAKY. [OKMM YUMHOM,
YCTOHOBYQ BOAC HOAINAE BMLLI KOHCTUTYLiMHI OPraHW NPABOM BM3HOYATW 3ArasbHi
Mopeni BTPYYOHHS Y COLIQNbHI BIBHOCUHM, LLO CKIIANIUCA Y KOHKPETHOMY CyCMinbCTBi,
KPQiHi. Y BiNbHOMY IEMOKPATUYHOMY CyCrifbCTBi, NTOOYAOBAHOMY HO PYHKLIOHYBAHHI
IHCTUTYTIB NPELCTABHULBKOI AEMOKPATIi, GOPMYETLC 3AranbHA NONITUYHA BOMS HA
OCHOBI NOBAMN AO PI3HOMAHITHMX IHTEPECIB, LLLO BUHUKAKOTb Y CYCNifbCTBI.

3riiHO 3 NPUHLMNOM AEMOKPATIl Y CycninbCTBi 3abe3nedyeTbca BanaHc iHTepecis
BiNbLLIOCTI M MEHLLIOCTI, B MEXAHI3Mi IKOTO IHTEPECU OCTAHHIX HA PIBHI KOHCTUTYLIT abo
OPraHiYHUX 30KOHIB KOHKPETM3YIoTbC Yy npasax ono3wuuii. banaHc iHTepecis
BiNbLLIOCTI M1 MEHLLOCTI BUMMIMBAE 3 NPUHUMNY piBHOCTI. JTlogn 0gHOKOBO 30ATHI 40
COMOBM3HAYEHHA aBO [0 PALIOHASBHUX A YU MACAHYBAHHSA BIIACHOIO XXMTTS,
BianosigHO BCTOHOBMIOOTHCS AEMOKPATUYHI Npoueaypn GOPMYBAHHS OPraHiB
ny6AiYHOT BNOAM TA FPOMAACEKOTO KOHTPOSIO.

IlemokparTis He € BCEOCAXHOI CUCTEMOIO HEODMEXEHOro MPABAIHHA «TUPAHIT
6inbwocti». Ha gymky M. CelBapaa, LEMOKPATUYHA CUCTEMA MOBUHHA AAEKBATHO
PEeAryBaTH HA CYCrinbHi 3anuTH i NoTpebu. ToMy BiH BiACTOKOE KOHLEMNLUiD COMOOOMe-
XYBQIbHOT AEMOKPQTIT, KA CKIIAAAETHCA 3 HU3KM EIEMEHTIB: «SKLLO Q) MPABNIHHS, AKe
pearye (responsive rule), Mae QiaTm B NONITUYHUX CMINbHOTAX HACTINbKM, HACKITbKM Lie
MOXMBO | 6) MPABiHHS, 9Kke PEearye, MoOXe MepeTBOPUTUCA MPOCTO HA CUCTEMY
NPABAIHHA BINLLWOCTI, TOAI B) YUHHMKM, NOMYHO NOTPIOHI ANs CTIMKOCTI NPABIiIHHS, ke
pearye, MatoTb BYTU NO3A NPOLELYPAMKU NMPUIAHATTS PilLEeHb BinbLUiCTION”,

IleMokpaTis € BigKpPUTOI CTPYKTYPOBOHOK CUCTEMOIO CYCMifIbHO-MOMITUYHMUX
IHCTUTYLLIM, LLIO MAIOTb 3006€3Me4yBATH AMHAMIYHUIA | THYYKMI NOAIN BAAAM TA KOHTPOIb

" flans P. Demokpatus u ee kputukm. — M.: POCCI2H, 2003. — C. 55-122, 296.
? BusHaueHHs i BumiptoaHHs gemokpartii / 3a pea. [. bitema. IMep. 3 anrn. I. Xomouko. — Jlbeis: Jlitonuc,
2005. — C. 17-18.

3 Tam camo. — C. 28.
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rPOMAASHCBKOrO CyCMifibCTBA HAJA 3AIMCHEHHAM AEPXOBHOI BNAAM, CMPAMOBAHMI HA
3a6e3nedeHHs ynopsaaKkoBaHOCTI CyCninbCTBA, Moro uinicHocTi. [lo iHcTuTyTie cydacHoi
nemokpartii P. anb BigHOCKTb: BUOOPHI Opramu BNaau, BinbHi i1 cnpasennmei subopu,
3aranbHe BMbOpYE MPABO, NPABO NPETEHAYBATU HA OBPAHHSA, CBOHOMLY BUPAXKEHHS
BMACHOI AYMKM, MPABO HA QNbTEPHATUBHY iHOOPMALID, OPraHi3auinHy
COMOZIANbHICTL'.

3rigHo 3 KoHctuTyuieto YkpaiHm NpaBo BU3HAYATHU TA 3MIHIOBATU KOHCTUTYLiMHMIA
nag 8 YKpAiHi HONeXMTb BUKIIKOYHO HOPOAOBI | HE MOXE BYTH y3yproBAHE AEPXABOIO,
il opraHamm abo nocagosmumm ocobamm’. OcHoBHUI 3aKOH 30B0POHSE Byab-aKOMY
OKPEMO B3ATOMY YYOACHMKOBI MONITUYHOIO MPOLUECY Yy3ypPnyBATU LEPXABHY BAOAY
(wacTuru ppyra, Tpeta cratTi 5). Lli nonoxeHHs po3suBaOTLCA LOAATKOBO Y CTATTAX 6
ta 19 Konctutyuii Ykpainn. Oprauu gepxasHOi BROAM TA MICLEBOro CAMO-
BPSAYBAHHS, iX NOCAAOBI OCOBM 34iMCHIOIOTL CBOI MOBHOBAXEHHS TiflbkM HA OCHOBI
Konctutyuii i BignosigHo po 3akoHis YkpaiHW, a Takox 30008’A30HI AiSTM nue Ha
NiACTaBI, B MEXAX TA Yy cnocib, wo nepeabadeni KoHctuTyujieo i 3akoHamu YkpaiHu,
OCKiNbKM MPUHUMN MOAiny Bnaan 3a6e3nedyye «TiCHY iX B3AEMOAI, KiHLEBUM
PE3YNbTATOM AKOT € JOCATHEHHSI KOHCTUTYLIMHMX LiNeM | 3aBAAHb”,

HeobxigHO 3Q3HAYMTM, WO CbOrOAHI Y MEXAHI3MI AeMOoKpaTii, 30Kkpema y
AEMOKPATUUYHMX MPOLEAYPAX, BAXIMBY POSib BifirpQioTh NOMAITUYHI NAPTIi. Y ubOoMy
KOHTEKCTI KOHCTUTYLLIMHE 3AKPINAEHHs NPABA MPOMAAsH HA OB €QHAHHS Y NOMITUYHI
naptii (cratTi 36, 37 OcHoeHoro 3akoHy) 3abesneuye nue rapaHTii peanisauii Ta
30XUCTY AEAKMX OCHOBHMX NPAB IHAMBIAA, OLHAK HE BU3HAYAE MICLSA M PO NOMITUYHMX
NapTIK Y MEXAHI3MI IEMOKPATII, MONITUYHOMY | AEPKABHOMY XMTTI.

3rigHo 3i cratteto 17 Konctutyuii Ykpainm 30XMCT CyBepeHiTeTy Ta Tepu-
TopianbHOT uinicHocTi Ykpainu, ii ekoHOMIYHOT Ta iHdopmauiiHOT Besnekun €
HOMBOXIMBILLMMKM DYHKLISMM [EPXABM | CNPABOK BCbOro YKPAIHCHKOTO HApOAy,
TOHTO HOPOA MAE MPABO HA 3AXWUCT, TAPAHTYBAHHS CBOEI BNAAM HE3QNEXHO Bif BMIY
TQ AXepen 3arpo3u BNAA.

BignosigHo o Kowctutyuii Ykpainm Hapog 3pircHioe Bnagy y dopmi subopis,
pedepeHayMy, HOPOAHOI iHILATMBM ABO Yepes OPraHM AEePXABHOT BIAAM TA OPraHM
MICLLEBOTO COMOBPAAYBAHHS, LUAAXOM AENEeryBOHHS M HAMEXHUX MOBHOBOXEHD.
OcHoBHUIN 3aKOH Nepenbadae TAKOX MOXIMBICTb 3AIMCHEHHS BAGAM HOPOAOM K B
LINIOMY, HQ 3AraIbHOHALIOHABHOMY PIiBHI, TAK | HO PIBHI MICLLEBOrO CAMOBPALYBAHHS.

Y l0pMAMYHOMY CEHCi BNOAQ HOPOLY BWSBMSETbCS HACAMMEPER Y TOMY, WO
YCTOHOBYA BIAAA YKPAIHCbKOrO HAOPOAY € NEPBMHHOIO LLOLO BCIX OPraHiB AEePXABHOI
BNOAM, MOXIOHMX Bifi HOPOZHOrO cyBepeHiTeTy’. Y CUCTEMI KOHCTUTYUiIMHOTO nagy
LEMOKPATIS BU3HAYOE MEXAHI3M B3AEMOLIT IHCTUTYTIB TPOMALAAHCLKOIO CYCNifbCTBA |
nepxasn. Y UbOMY KOHTEKCTI Pi3Hi TPOKTYBAHHSA OEMOKPATIl BM3HAYAIOTL MpPOo6-
NeMATHYHICTb 3acag AeMokpaTuuHoro nagy. [pouec ynpaenitHs, TOBTO NpUAHATTS

" fane P. Demokpatus u ee kputnkn. — M.: POCCI12H, 2003. — C. 341.

? Pirwerns Konctutyuinnoro Cyay Ykpainm sig 5 xoetrs 2005 poky Ne 6-pn/2005.

% Pirwerns Konctutyuitnoro Cyay Ykpainu sig 27 yepsra 2000 poky Ne 7-pn/2000.

* Togsika KO. H. KoHcTUTyuMOHHOE NpaBo YKPauHbL: OTPACL MPABA, HAYKQ, y4ebHas aucumnnuHa: Yueb.
noco6. — X., 1998. — C. 99-100.
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pilleHb 30 Bonetw 6inbwocTi, y kpaiHax 3axigHoi €Bponn HAbyB PO3BUTKY Y
BIAMOBIAHIN LOKTPUHI NPABIHHSA BinbocTi'.

PpaHuy3bki BYEHi B OBIPYHTYBAHHS L€l KOHUENUiT 3a3HAYAIOTb, LLO KOMM BUHMKAE
HEOOXIAHICTb MPUINHATU PILLEHHS, TO JIULLE YMCIIO TONOCIB MOXE CITYXKMTU HANMEXHMM
KOUTEPIEM MPU 3aiMcHeHHi Bubopy. Y cuctemi gemokparTii byab-aka LymKa Mae
LIHHICTb, | MepeBAra MNEBHUX MNOMSAIB HAO KOHKPETHUM MOMEHT € BM3HAYANbHMM
KOUTEPIEM MPMIHATTS piwerHs. [1o cyTi, Aymka 6inbLIOCTI HE MAE BU3HAYANBHOI
L[IHHOCTi, TOMY MEHLLICTb MOBMHHA BE3yMOBHO MiANOPAAKYBATUCS 3AKOHY, XOu4d M
HOOONI MOXe BIACTOIOBATM CBOIKO LYMKY M MiCNs TONOCYBOHHS, agXe CaM akT i
NOPA3KM HE 3HUXKYE LIHHICTb JYMKM’,

9k BBOXQE HiMeubkuit BueHuit K. [ecce, npuHuMn gemokpaTii BTIMIOETLCA Y 30Ca-
AAX BiNbHOTO LEMOKPATUYHOTO nopsaky’. Y KOHTEKCTi BIiTYM3HAHOI KOHCTUTYUIMHOI
LIMCHOCTI HOMOBHEHHS PEASIbHUM 3MICTOM LEMOKPATUYHOrO MOPAAKY 3CNEXMTb Bif,
AI€EBOCTI TAKMX PAKTOPIB: MOYYTTH iHAMBIAA, CNPOMOXHOIO POBUTU YCBIAOMAEHUH i
PAUIOHANbHUI BUOIP; CTPYKTYPU3AList MOMITUYHOT CUCTEMM 3MAHO 3 KOHCTUTYLIMHUMM
30CAA0MM; TAPAHTII BiflbHUX | YeCHUX BMOOPIB; CYHOBMM 3QXMCT BMOOPYMX MPAB;
36aNAQHCOBAHICTb KOHCTUTYLIMHOT TO QAMIHICTPATMBHOT IOPUCAMKLIIT; 3ANPOBALXKEHHS
KOHCTUTYLIMHOT CKAPIX TA CyAy NPUCIKHMX.

3. [lemokparis ta nybnidHa snaga. Ha nymky @. benetoHa, nibepanbHa geMokparis
OyayeTbcs HO OCHOBI CBOBOAM KOXHOTO, TOMY BOHA Nepenbayac piBHMM JOCTYN KOXHO-
ro [0 NPOLECy YNPABAiHHSA, YOMY HOMKPALLE BIANOBIAAE MAXKOPUTAPHMI NpuHumMn. O6-
MEXEHICTb MOMITMYHOTO MPABSIIHHSA 3YMOBMEHA HEODXIAHICTIO NONEPEMKEHHS MOMITUYHMX
KOH®MIKTIB BCEPEAMHI MOMITUUHUX IHCTUTYTIB, OCKINIbKM MQIOTb BYTM rAPAHTOBAHI NPABA
Ono3uLii, LLLO € YMOBOK HOPMASbHOTO dYHKLIOHYBAHHS AEMOKPATIi*.

B ymoBax npouecy 3giicHeHHs BNAAM iCHYIOTb AMHACTUYHMI, KOPNOPATUBHUM i fe-
MOKPATHMYHUIA PI3HOBMAM MOMNITUYHOrO HACTYNHMUTBA. BignosigHo nonitMyHa cuctema
NOCTIMHO ORANTYETHCH O HOBWUX COLIANBbHMUX LiNIeN T CTBOPIOE HOBI IHCTUTYTH, LLO 30-
HesneyyioTb KaHAMM 3BOPOTHMX 3B'A3KIB MK YPALOM TA HAcCeneHHsM. Y CKIaaHO
CTPaTUdIKOBAHOMY (MONITUYHOMY) CyCiNbCTBI iICHYIOTh Pi3HI  GOPMM BUPILLEHHS Cy-
nepeyHocTen: pePopMyBAHHS, MOLEPHI3aUId, TPaHCPOopmMaLis, moandikauis. Y Touui
BipypKaLi AMHAMIKM NONITUYHOT CUCTEMM TAKI MEXAHI3MM CTAIOTb HELOCTATHIMM, LLIO
MOXe BYTH MPUUUHOIO MOMITUYHOTO KOHMAIKTY Y GOPMI pEBOMIOLT, MOMITUYHOT KPU3M,
pedopmn’®. TOMy BOXIUBMM BUACETHCS KOHCTUTYIOBOHHS MOMITUYHOI CUCTEMM TA
NONITUYHUX IHCTUTYTIB Yy BUMMALI OPMANBHOTO 3AKOHY, HAOMBULLMM CTYNEHEM HOPMAO-
TUMBHOCTI AKOTO € CaME KOHCTUTYLS.

Takum uMHOM, CNpaBEAnMBUM € Miaxia Himeubkoro koHcTuTyuioHanicta K. lecce,
30 AKMM Y CYHACHUX YMOBOX MPMHLMN MAXKOPUTAPHOCTI Y CTPYKTYPI AEMOKPATUYHOTO
YCTPOIO 3yMOBNEHMH MIANOPAAKYBAHHAM MOMITUYHOrO NPOLECY NPABY (PEXMMY KOH-

' KorHctutyumoroe npaso: Yuebruk / Ote. pen. B. B. Jlasapes. — M.: IOpucts, 1999. — C. 228.

2 lemumiens A., Hemuwens ., [Mukemans M. UnctutyTol v Bnacts 8o PpaHumm. — M., 1977. — C. 11.
¥ Xecce K. OcHosbl koHcTUTyumorHoro npasa ®PT. — M.: TMporpecc, 1981. — C. 72.

* bernetorn @. OcHosu nonitnkn. — K., 2003. — C. 312-324.

* Monituko-npasosi iHcTutyv cydacHocTi: CtpykTypa, dyHkuii, ebektusHicTs / 3a 3ar. pea. M. |. Maxo-

Ba, JI. M. TepaciHoi. — K.: In IOpe, 2005. — C. 262-277.
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CTMTyuiﬁHOCTi), TOBTO UM «paUiOHANi3ALIT MONITMYHOrO MNPOLECY», AKWM 3mikcC-
HIOETBCA 30 YITKMMM, TBEPAMMM | NepenbayyBaHUMK MPABUNAMM (3ACAAAMM MPABOBOI
BM3HQYEHOCTI).

Y4acCHUKM NOMITUYHOTO NPOLECY 3B’ A30HI KOHCTUTYLIMHUM NOPALKOM Y TOMY CEHCI,
O OCTAHHIN NMOBMHEH BiAOYBATMCA MACHO, BIIKPUTO | BIANOBIAATU KPUTEPISM HAOY-
HOCTI, LLO CTBOPIOE 3ACAAM AEPXABHOI neritumadii. Jleritumauis snagm 6inbwocTi
30IMCHIOETLCA TAKMM YMHOM, WOHO 3a6€3neUnTr PiBHI MOXIIMBOCTI | 3QXMCT MEHLLIOCTI
(onosuuii), ceobopay i rmacHicTe nonitnuHoro npouecy. Huwi nonitnaHuin npouec 3y-
XKYETbCA MEBHMMM MONITUYHUMM PAMKOMM, LLO 3YMOBSIEHI HEODXIAHICTIO BMKOHAHHS
AEPXABOIO AEAKMX COLiAbHUX 3000B’93AHb, BCTAHOBIEHMX KOHCTUTYLIIEID | MOTOYHMM
30KOHOLABCTBOM'.

[MpUHUMN MOXOPUTAPHOCTI (BiNbLIOCTI) AK OCHOBA NPUIHATTA 30608 A3yI0UYMX KO-
NEKTUBHMX PillleHb NOTPIBHO AOMNOBHIOBATU KPUTEPIEM KOMNETEHTHOCTI. 3rifiHO 3 dop-
MYJSIOIO KOMMETEHTHOCTI MPUMUHATTA OifbWICTIO MPABUILHOTO PIlIEHHA MPAMO
30NeXMUTb Bif PiBHS i1 KOMNETEHTHOCTI. | TYyT CnOCTepiraeTbcs NPIMa Kopensuis: aKkLo
piBEHb KOMMNETEHTHOCTI BiNbLIOCTI YMOBHO CTAHOBWTL HUXYe cepeaHboro 0,5, To uum
BirbLIe NPOronoCyBaAno 3a Ue PilleHHs, TUM Binblie BOHO Byae HabauxaTmcs 4o Hyns
30 PIBHEM CBOEI KOMNETEHTHOCTI, | HaBNAKK’. PiBEHb KOMNETEHTHOCTI BNOLHMX PilLieHb
CbOrOZHI BNAMBAE HA CTYNiHb NENTUMHOCTI BNOAM.

TakMm 4MHOM, CyyacHa KpWM3da LeMOoKpPATii 3 MNornsay KOHCTUTYLiOHAN3Mmy
BMABMAETLCA Y CTyMEHi KOHTPOSMO TPOMAAAHAMM NyONiuHMX BAACTEN TA MPUAHATTS
BNIOAHMUX PilLEHb, 30KPEMQA, iX YHACTI Y 3BIMCHEHHI KOHCTUTYLIMHOrO CyAO4YMHCTBA.

9k cBigumTb focsig dyHkuionysarHs KonctutyuiriHoro Cyay Ykpainu, akuit BUpiLLye
CNOPMW NEepPeBAXHO NPO KOMMAETEHLIKD MK OPraHaOMM BRAAM TA 3LIMCHIOE
HOPMATMBHMI KOHTPOSb 30 MPOBOBMMM QOKTAMM OPraHiB nybniyHoI BnagM, Take
MNONOXEHHA KOHCTUTYLIMHOT IOCTULIT Y CUMCTEMI AEMOKPATIT AMCTAHLIIOE 1T Bif, HOPOAY.
ToMy BWpILLEHHS NMUTAHHA NPO MNPSMUIKA LOCTYN FPOMAASH LO KOHCTUTYLIMHOIO
CYLIOYMHCTBA 4Yepes KOHCTUTYLIMHY CKAPry AAE 3MOTY BUPOOMTU OCHOBHI KOHLEMTY-
anbHi NiAXOAM, fKi HE 103BOMAMIM 6 NEePEeTBOPUTU KOHCTUTYLLIMHMI CYf, HO CBOEPIAHY
MNATOHIBCbKY paAy CTPAXIB.

4. KoHctuTyuioHanism 1a cyBepeHiteT aepxasu. leMokpaTis i KOHCTUTYULIOHANI3M
noTpebytoTs onopwm B 0cobi AepXxasu, AKiCTb kO 3anexuTs Bif i cysepeHitety. Cbo-
rOAHI y CBITi BOMIHYE ifes aepxasu-Hauii. B ocHosi ii
N5 HOpPOAy BM3HAYATM 3acaam opradisauii Bnagm. B ocHosi pnepxaBu-HaUiT NeXUTb
NONITUYHA EAHICTb MOACHKOT CNINbHOTU, AKA HE 3ANEXMUTb Bifl €THIYHUX, PENITIMHUX UM
COUiQnbHMX KOMMOHEHTIB Ti cTpykTypu. Ha aepxasy noknoaaioTscs 30BAAHHS 306e3-
ne4vyysaT CNPABELNMBE YNPABIIHHA CYyCniIbCTBOM TA BIACTOIOBATU HALIOHAMbHI IHTE-

' Xecce K. OcHosbl koHcTuTyumoHHoro npasa @PI. — M.: MNporpecc, 1981. — C. 71-98.

2 Cnmpatounce Ha dpaHuysbkoro dinocoda i matematrka rpada Kornpopce, P. Jans Hasoauts TaKy
dopmyny pisHa komneteHTHocTi 3a [. bnekom: VK /1 K+eK) ne h+k — ue cykynnicts unenis, wo
NPMIMaIOTb pilueHHs, a v (verite] i e [(erreur) — MMOBIPHICTE TOTO, WO KOXHMI 4neH npasuit abo
NOMMNAETLCS, Npu e+v=1. 3acTocyBaHHA Li€i popMynn Aae OBFPYHTOBAHI MiACTABM AIMTM BUCHOBKY MPO
HEHQAMNEXHMIM piBEHb KOMMNETEHTHOCTI pilueHHs BepxosHoi Paau Ykpainu npu npuiHATTIi KOHCTUTYLIHOMO
3akony No 2222-1V, akuit By BU3HAHWI HEKOHCTUTYUIMHUM 3rigHO 3 Piwennam Konctutyuinoro Cyany
Ykpainu sig 30 sepecrs 2010 poky Ne 20-pn/2010.
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pecu Ha MiXkHaPOAHIM apeHi. BinnosigHo y BHYTPILWHIN cdepi AepXaBA NOKIMKAHA 30-
6e3neunT iCHYBAHHS CMiNbHOTU', A Y MDKHOPOAHMX BiGHOCUMHAX MOBMHHA KEPYBATUCS
Hacamnepen HaUIOHANbHUMM IHTEPECAMM, NOKNAAEHMMNU B OCHOBY CBOIX 30BHILLHbO-
MNONITUYHKUX PiLLEHb.

LepxaBHuit CyBepeHiTET y CydaCHMX YyMOBAX rmobanisauii € 06’ekTnsHO obmexe-
HUM. [To cyTi NOBHUM CyBEPEHITETOM BONOAIIOTL LEPXABM, AKi PO3rISAAIOTLCS Y TEOPIT
MDKHOPOAHUX BIGHOCUH K HOAAEPXABU. TAKOX AEPXABHUI CyBEPEHITET € OOMExXe-
HUM, OCKINIbKM B CWITy MDKHAPOAHOTO JOrOBOPY AEPXABA AOOPOBINbHO CaMOOBMe-
XYETbCSA Yy CYBEPEHHMX MPaBAX abO B3arani generye ix 4acTMHy HAAHALIOHAIbHMM
IHCTUTYTOM. 3PEeLTOK, CNOCTEPIraETbC PO3MUBAHHS AEPXABHOMO CyBEPEHITETY HA
PErioHAIbHOMY PIBHI.

CyBepeHiTeT nepxas-Hauil PO3MMBAETLCS OAHOYACHO HA ABOX PIBHSX: BEPXHbO-
MY, HOLHOLIOHQNBHOMY, i HUXKHBOMY, NMOB’A3AHOMY 3 LiSNbHICTIO CYCMiNbHUX TPy, Op-
raHI3aLiM, iHAMBIAIB. IHAMBIAYANI3M, FKUIM YTBEPOKYETLCH K BULLA €TUYHA LIHHICTb HO-
BOI rMOBANBHOT KySIbTYPU, CTAE YMHHMKOM, LLO PYMHYE NETTUMHICT OEPXABU-HALLT |
NOSBHICTb WOAO Hel 3 6oKy rpoMaasaH’.

Takuit CTaH peyert B YyMOBOX MPABOBOIrO OPOPMIEHHS YKPATHCbKOT AEPXABHOCTI
MOE AANEKOCsXHI Hacniakn. HeobxiaHiCTb COMOBM3HAYEHHS YKPATHM B Cy4aCHOMY
rnobani3oBAHOMY CBITi 3yMOBIIOE BUM3HQYEHHS ONTUMAMLHOI Mogdeni Ti iHTerpauii y
HOOHALIOHANbHI CTPYKTYPM, OCKINbKM Le € HeobxigHuM ans 3abesnedeHHs iHpop-
MAUIMHOT, EKOHOMIYHOI, MOMITUYHOT, OBOPOHHOT CKNALOBMX HALIOHANLHOI Besneky.
TaKMM YUHOM, IHTEPECH AePXXABU-HALT, KA e OCTATOYHO He chOopMyBaNacs, Biady-
BAKOTHCS Y MOCTMOAEPHMX YMOBOX, AKi CTABAATb BUMOTY BM3HAYMUTU KOHCTUTYLLIMHY
mogenb 306e3nedeHHs 3acag noginy Bnaau, obMexeHHs nybniyHoi BNaaM NPABOM,
3abesnedeHHs cybCUaiQPHOCTI | NPONOPUIMHOCTI B OpraHisauii BepTMKANbHOT
AEPXABHOT CTPYKTYPM TA MipU BTPYUYAHHS LEPXABU Y NPUBATHY Chepy.

OcobnuBe 3HAYEHHS MAE KOHCTUTYLLIMHE BM3HAYEHHS 30Caf CybCHaiapHOCTI Ta
nponopuiiHocTti. CybcuaiapHicTb Sk 30caaa, Wo 3abe3nevye mMicuesi iHiLiaTMBK Ta
edbekTUBHE MiCueBe CAMOBPSAYBAHHS Mif BiANOBIAANbHICTE MiCUEBMX ny6nqumx
BNACTEN, A€ 3MOTYy 30ANAHCYBATU PECYPCHU TA MOBHOBAXEHHS LLOAO CMPABEANMBOTO
YNPABAIHHA MNy6AiYHUMKM CMPABOMM 3riIHO 3 BEPXOBEHCTBOM npasa. [ocsin
KOHCTUTYLIMHOTO PErymoBaHHA CyBCMAIQPHOCTI MOXHA 3AMO3MYMTH i3 30KO-
HopascTBa E€sponericbkoro Cotosy, Itanii, HimeuunHn un Opanuii.

[TponopuifHICTb CNYXUTUME KPUTEPIEM NPABOMIPHOCTI AEPXABHOMO BTPYYAHHS Y
NPMBATHY QGBTOHOMIIO, CMPUATUME BU3HAYEHHIO MPIOPUTETHUX HAMPAMIB AifNbHOCTI
opraHis nybniyHoi Bnagn. [NpaBose perynioBAHHA MPUHLMIY MPOMNOPUIMHOCTI Y
Kopmekci aoMiHICTPATMBHOIO CYAOYMHCTBA YKPAiHM 3 UMX MPWYMH 30QETLCS
HELOCTATHIM, OCKiNbKKM OPIEHTYE NyOniuHy BNALY HO KOHGMIKTHY MOAENb BiIHOCKH i3
NPEUBATHUMKM OCOBaMM. TOMy OBFPYHTOBAHUMM € MPOMO3MLIT LLOAO iHTEHCKHIKaLT
30CTOCYBOHHSA MPOMNOPUIMHOCTI SK HAANO3UTUBHOI KOHCTUTYLIMHOT LIHHOCTI Y
pisnbHocTi Konctutyuitnoro Cyay Ykpainu®,

' Mepe X. MNpunumnn cysepenitety. — Jlbsis: Kansbsapis, 2003. — C. 156.

? llenenes M. A. Teopis MixHapoaHux sigHocuH. — K.: Buwa wkona, 2004. — C. 295.

3 Esrowyk O. MpuHuun nponopuiiHocTi y npaktmui Koncturyuinoro Cyay Ykpainm // Biciuk Konctury-
uitHoro Cyay Ykpainm. — 2011. — Ne 1. — C. 90-101.
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5. KOpuanyHi rapaHTii gemokparii Ta cyBepeHiTeT Hapoay. 3abesneyeHHs 1emo-
KPATUYHKUX NPOLEAyP BiANOBIAHO AO KOHCTUTYLIMHUX PAMOK NepeCnifye TPUEOUHY Me-
Ty: 306€3MeYeHHs KOHTPOSIIO HAPOMY HAf BIAAOK, NETTUMALLIKD IHCTUTYTIB BNAAM TA
piBHIiCTb | cnpasennueicTs. BignosigHicts 3acobis noknaaeHin meTi € cyTHiCTIO BUGOP-
4MX MPOLEAYP VY iX LUMPOKOMY 3HAUYEHHI Y MEXAHI3MI KOHCTUTYLIMHOI AEPXKABU.

DopMyBAHHA MNOMITMYHOT BOJI HAOPOAY 3ANEXMTb Bif, 6AraTbox GAKTOPIB: MICLA i
poni NAPTIK y CyCninbHO-MOMNITUYHOMY XMTTi, PiBHS CBODOAM BMPAXKEHHS MOMISLIB Y
CYCNiNbCTBI, CTYNEHs PO3BUTKY MNOMITUYHOI CUCTEMM CYCMiNIbCTBA, NOMITUYHOI | NPABOBOI
KYNbTYPM FPOMALSAH, CUCTEMM KOHCTUTYLIMHUX LIHHOCTEMN TOLWO. Y Cy4aCHUX YMOBOX BCE
BinbLWOoi BarM HabyBaE 3a6e3nedeHHs NOMITUYHOT IHTerpauii B CycninbCcTai, 3a6esnedyeH-
HA BANAHCY PO3BMTKY YKPAIHCLKOI HALT TA HAUIOHAMbHMX MEHLLMH, 36epexXeHHs Ta
MPUMHOXEHHS IXHIX MOB, KyNbTYPM, TPAAMLIN TA 3BMYQiB. [lopyLueHHs Takoro 6anaHcy
NPU3BOANUTb LO BUHUKHEHHS PI3HOTO POAY MAPTIHAMBHUX NONITUYHUX CUA, 9Ki, KepYIo-
YMCb MONYNICTCbKMMM TACAOMM, HOMArQKOTHCA NPUATM AO BAGAM TA MPOBECTM MNEBHI
POAMKanbHI 30x0amn. Y BUNAAKY KOMM TAKi NapTii CBOIMM LinsimMu abo AianbHICTIO 3arpo-
XYIOTb 3ACAAAM KOHCTUTYLIIMHOTO Nafy, MOTPIOHO BXMBATU QAEKBATHWUX 30XOAIB. 1aKA
CUCTEMA 30XUCTY AEMOKPOATUYHUX LIHHOCTEN Y KOMNAPATUBHIM NITEpPATypi OTPMMAna
HO3BY «BOMOBHMYOI AEMOKPATIi», GEeHOMEH sKOi HEeobXigHO mOCMigXyBaATH rmubLue
BUXOLAYM 3 BITYM3HAHMX yMOB Ta peanii'. CborogHi KOHUENLis «BOMOBHMYOI AEMO-
KPQATii» BUKOPUCTOBYETLCH TAKOX sIK 3aCi6 6OpOTLOM NPOTH TEPOPU3MYZ.

TAKMM YMHOM, MPOCTEXYETLCA AEKINbKA 3Pi3iB KOHCTUTYLIMHMX TAPAHTIM BiNbHOIO fe-
MOKPATMYHOTO Nafy. 30KPEMA, CEPER HMX MOXHA BUAIUTU: TAPAHTIi cBOBOAM NOMITHY-
HOI A4iANbHOCTI y CMiBBIAHOLUEHHI 3 KOHLENLIEIO KBOMOBHMYOT AEMOKPATII»; rApaHTIi ge-
MOKPOTUYHOTO NaAy TA AisbHICTb 30CO0IB MACOBOI IHPOPMALLT; POMb MOMITUYHMX
NapTii Yy AEMOKPATUYHOMY npoueci; npobnemu 3abesneyerHs GiHAOHCOBOTO Ta Op-
FOHI3ALIMHOrO KOHTPOMIO Y MPOLEAYPAX HOPOAHOIrO BOMEBUABIIEHHS,; CYAOBUN 3AXMCT
NPOBA HOPOAY HA BiflbHE BONEBUABIIEHHS TA CNPABEANMBE | YECHE TONOCYBAHHS.

o cknanosmx BorosHM4oi gemokparii E. bodins sigHocuTs: 1) obmexeHHs wono
BHECEHHS MOMNPABOK A0 KOHCTUTYLT; 2) OrONOLWEHHS MOMITUYHKUX NAPTIM NO3A 30KOHOM;
3) obmexerHs npasa ronocy; 4) obmexeHHs ceoboan 06’ eaHaHb; 5) obmexeHHs ceo-
6oam cnosa; 6) 3MiMCHEHHS OCBITHIX 30XOAIB BIAMOBIAHO O KOHCTUTYLMHUX LIHHOCTENR®,
Y pamkax Liei koHuenii Byno Takox BuHeceHo pieHHs Esponeiicbkoro Cyay 3 npas
noanHn y cnpasi «Refah vs. Turkey» sig 31 nunns 2001 poky, 3aTBepaxkeHe nieHymMom
Cyay 13 miotoro 2003 poky. B itoro ocHoy noknaneHo npasoBy NO3uLiO, BignoBigHO
L0 SKOi MOAITMYHA NAPTIA MOXE 3LIMCHIOBATU CBOIO LiNIbHICTb 3 JOTPUMAHHAM TAKMX
YMOB: No-nepLue, 30cobu, WO BUKOPUCTOBYIOTLCS, MOBMHHI OYTM 3AKOHHMMM | 1EMO-
KPOTUYHMMM; NO-ApYyre, NPONOHOBAHI NAPTIEID 3MIHWM MAIOTb BiANOBIAATM GYHAAMEH-
TQbHUM AEMOKPATUUHMM NpuHupnam. OaHaK He Tinbku 3acobu, a 1 MeTa, Wo ne-
PECiAYETLCA NAPTIEID, MOXYTb BYTU OBMEXEHI AEPXKABOIO.

' CasumH M. B. KOHCTUTYLiHMIA NATPIOTU3M Y KOHTEKCTI MOCTMOAEPHOTrO KOHCTUTYLioHanismy // IOpu-
amunui xypHan. — 2008, — Ne 7.

2 Pou K. AHTUTEppOPU3M M BOMHCTBYIOWAA aemokpatus // CpaBHUTENbHOE KOHCTUTYUMOHHOE OBO-
sperne. — 2004. — Neo 2; Ne 3.

$ bogunne 3. J1. 3anpeTt nonmuTMUecKmnx NapTUiM KaK OAMH U3 NPU3HOKOB KBOMHCTBYIOLLEN AEMOKPATUMY //
CpasHuTenbHoe koHCTUTYyUMoHHOEe obo3peHne. — 2005, — No 1.

38

144



BicHuk KoHctutyuivivoro Cyay Ykpainm

Ne 3/2011

Kpusa igei nibepansHoi AeMoKpaTii B YyMOBAX Cy4ACHOTO rnobanisoBaHOro CBIiTy
NPU3BOAUTL 0O AMNEMM Yy CNiBBIAHOLWEHHI IHOAMBIAYQNBHMX TA KONEKTUBHUX MPOB.
[MorHLUMN MOXKXOPUTAPU3MY, KU NEXUTL B OCHOBI NPUIAHSATTS PilLeHb Y AEMOKPATUY-
HUX CYCNifibCTBAX, € CMPOLLEHUM PO3YMiHHAM mpobnemu. Huwi iHgmBigyansHe Ta
KONMEKTMBHE HOYONA Y AEMOKPATUYHOMY NTOAI BU3HAYAIOTHCS BiANOBIAHO YEpe3 NpuH-
uMnu cybCraiapHOCTI T NPONOPLIMHOCTI.

CybcHaiapHICTb PPYHTYETLCA HA IHILIATMBHOCTI TO CAMOAOCTATHOCTI, WO MNOKMA-
OOETHCS B OCHOBY MPUIAHATTS BNAAHUX PillEHb. AKLWO pO3rnsaaTh Lei NPUHLUMI KPi3b
NOMITUYHY OPraHi3aLilo CyCniibCTBA, HEOBXIAHO TOBOPUTHU MPO 3POCTAHHS PO FPO-
MQACbKMX OPraHi3auii Ta NOMITUYHUX NAPTIM Yy GOPMYBAHHI NONITUYHOI BONI HAPOLY
TA BUMPOXEHHS MOro iHTEpEecCiB Yepes MNpeacTaBHMUbKI opraHu enagu. EdbexTtmshy
AiSNbHICTb MNOMITUYHKUX NAPTIN CKNOAHO YABUTM Be3 iXHbOT B3AEMOAIT 3 TPOMAACHKUMM
opraHizauismu. dediunt Takoro cniBpobiTHULTBA NOTIM NMPU3BOAUTL 1O HETATUBHMX
HOCMiaKiB BMOOPYOI KAMMQAHIT KOHKPETHMX MOMITUYHKMX NAPTIA T HEAAEeKBATHOCTI
iHILIQTMB, AKi BOHM BMCYBQIOTb Y MAPIAMEHTI, HEKOMMNETEHTHOCTI PillEHb ypsaay Ta
QAMIHICTPATMBHUX OPraHIB.

[TponopuiMHICTL BUPAXAE Mipy, MEXi AEPXABHOIO BTPYYAHHS Y MNPUBATHY
OBTOHOMIIO 0COBUCTOCTI, 3a6e3mneuyioun PO3B'A3aHHA BHYTPILHLOrO KOHIIKTY
0EeMOKPQATIi — KOHAIKTY MK IHTEPEeCamu MpaBaavoi BinbWOCTi TA MEHLOCTI.
KoHcTUTyuioHanism HOAaE TyT BNACHY 36pOto: MUCAHY KOHCTUTYLIIO i3 MPUTAMAHHOIO
i aTpUOYTUKOIO (HAMBMLLA IOPUAMYHA CMNA, MPAMA [i, KOHCEHCYCHUIA MEXQHI3M
PEBI3il TOLLO) TA IHCTUTYT CYAOBOTO KOHCTUTYLMHOIO KOHTPOSIO.

KoHceHcycHMi MexaHism gemokparTii noTpebye cycrinbHOro AMCKypCy Womno nep-
CNEKTUBHMX HAMPSMIB PO3BMTKY CYCMifIbCTBA, Y PAMKOX KOO GOPMYETLCS CUCTEMA
CNinbHUX UiHHOCTeN. [lowyk KOHCEHCyCcy € AOBOMi CKAQAHUM i CynepedsiMBum
CyCNiNbHO-NOMITUYHMM MNPOLECOM, AKMK HE 3ABXAM OAE ONTUMASBHMMI | CYyCMifbHO-KO-
PUCHUI pe3ynbTaT. Anensuis iLeonoris KOHCTUTYLIOHANI3MY, sKi CNUPAIOTLCS HA LyM-
Ky GBTOPUTETHMX PAXIBLIB, HE 3ABXIM € BUNPABAAHOID, XOH4A 6 3BAXAKOYM HA KOHCEP-
BATM3M UMX CYCriNbHMX QBTOPUTETIB. TOMY HEBIA EMHOKO YOACTUHOK JOKTPUHU KOHCTH-
TYLIOHAI3MY € COMOODBMEXEHHSA KOHCTUTYLLIMHOTO Cyadi, o6 BIACHUMM PilLIEHHAMM
BiH He nigMmiHoBAB nepebir couiansHoro npouecy. Y UbOMYy M MOMSraE AMNEMA
CMiBBIAHOLWEHHS AEMOKPATII T KOHCTUTYLIOHANI3MY: SKMM YMHOM TPAAMLIMHUM KOH-
CEPBATM3M KOHCTUTYUIMHOTO Cyaai cnpuaTume 3abesneyeHHio BanaHcy iHTepecis
BiNbLIOCTI M MEHLLOCTI Y BMNAAKY, KOMM MOMITUYHI 3aCObK HEe A03BONSIOTH JOCATTH
CYCMifIbHOTO KOHCEHCYCY?

CasunH M. B. CoBpemeHHoe coCTosHNE KOHCTUTYLMOHAIM3MA: NpobneMbl COOTHO-
LUEHUSI AEMOKDATHU U FOCYAAPCTBEHHOIO CyBepeHUTETa. PaccmatpusaeTca cooTHO-
LUEHME MEXIY KOHCTUTYLMOHAIU3MOM M AEMOKPATHEN KaK Hanbonee dyHAAMEHTAb-
HbIMM OCHOBAMM COBPEMEHHOIO KOHCTUTYLUMOHHOIO CTPOA, HTO BbIPAXQAETCA B KOHCEH-
CYCHOM MEXAHMU3ME MPUHATHS BIIACTHBIX PELIEHMA U 3PPeKTMBHOCTH CyaebHoro
KOHCTUTYUMOHHOIO KOHTPOJIA.

Kntouesble cnoBa: BepxoBEHCTBO MpPABQ, AEMOKDPQATHS, FOCYAQPCTBEHHBIH CyBEpe-
HUTET, KOHCTUTYLMOHQIIM3M, HOPOLHbINM CyBEPEHMTET.
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Savchyn M. The modern state of constitutionalism on the issues of correlation of
democracy and national sovereignty. The correlation between constitutionalism and
democracy as the most fundamental basics of modern constitutional order is consid-
ered in the article. This correlation is expressed through the consensus mechanism of
making authoritative decisions and efficiency of constitutional judicial review.

Key words: rule of law, democracy, state sovereignty, constitutionalism, popular
sovereignty.
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PEOOPMYBAHHA
MICIHEBOT'O CAMOBPAIYBAHHS B YKPAIHI
Y KOHTEKCTI COHIETAJIBHOTO
KOHCTUTYUIOHAJII3MY

M. CABUNH

L

- : el

yYaCHUI KOHCTUTYIIIOHAJI3M PO3-

BUBAETHCSI JMHAMIYHO 1 WOTO
HEBIJ EMHUM €JIEMEHTOM € MiCIleBe
caMOBpslyBaHHsA. MiciieBe camMoBpSLy-
BaHHS € 3aCO00M JIeMOKPATHYHOI JIeri-
TUMAaIllil 1 pernpe3eHTallili iHTepeciB TPo-
MaJISTHCBKOTO CYCIILJIBCTBA 1 3aC000M
mereHTpasisamii  my6/iuyHOI  BJIAIN.
OcCKiJIbKM JIIOJICTBO BCTYIIA€E B €NOXY
HOooc(hepH, KOJIU OCHOBOIO MOTO PO3BU-
TKYy CTalOTh iH(OpMaIliliHi TeXHOJIOTIl Ta
NOCATHEHHS y rajy3i Hayku [ 1], BuHuKa-
I0Th MTPOOJIEMU II[OJ0 3a0€3MeUeHHST Tic-
HUX 3BOPOTHUX 3B’ I3KiB IIyOIIYHOI Bagn
i3 rpoMajisiHaMu, TpaB JIIOJUHU YeTBep-
Toro nokosiHHs [2]. Ile BigbyBacThcs Ha
TJIi 3POCTaHHS POJIi COIIAJbHUX Mepesk
Ta nepexony (DyHKI[IOHYBaHHS ITyOJIid-
HOI BJIaJIN Yepe3 TOPU30HTAbHI 3B SI3KH,
JUIS STKOTO TTPUTAMaHHUI BUCOKUH PiBEHD
reTepapxii 3 BIaCTUBUMU ii cucteMi Gop-
MYJIIOBaHHSIM Ta BiITBOPEHHSIM abCTpaK-
THUX IPaBUJI BIAMOBIHO 0 TPUHITUITY
BEPXOBEHCTBA IIpaBa.
3a TaKuX YMOB TpaHC(HOPMYETHCS
npupoja my6aivHoI BJIaay, sika HaOyBae
Bce BifkpuTimmx ¢Ghopm, Mo € HeoOXi-
HOIO YMOBOIO 11 IeMOKPAaTUYHOI JIETiTUM-

© M. Casuun, 2014
16

00KmMop 1puou"HUX HayK, douenm,

npoghbecop kaghedpu aominicmpamugnozo,
dinancosozo, inghopmauiiinozo

ma eeponelicbko2o nyoaiuHo2o npasa
(Youcecopodcovkuil HauionaabHull yHiéepcumem)

HocTi. PeajibHa CIIpOMOMKHICTH Jiep:KaBuU
crpaeThcs Ha e(DeKTUBHO 10Ul 1HCTH-
TYTH, NpaBUJia i MPOIEAYPH, SIKi 103BO-
JISTIOTH 11 3a0e31euyBaTi BIaCHUIT CyBe-
peHiTeT Ha MIXHapoaHIN apeni. [lpu
IbOMY Ji€BI Ta e(eKTUBHI 1HCTUTYTHU
MICI[€BOTO CaMOBPSJYBaHHS € OCHOBOIO
MEpeKMBHOI CTPYKTypu oOpraHisaiii
BJIa/1, sika HabyBa€ Bce O1MIBIINOI Barn sk
eJIeMEHT Cy4acHOl JIeMOKPaTUYHOI Jieri-
TUMHOCTI.

[Topyienns 1ux 3aca y nNO€HaHHI 3
aTakol Ha (pyHIaMEHTAJIbHI KOHCTUTY-
I[IMH1 [IIHHOCTI CIPUYUHUIO PeBouiioliiio
TIHOCTI, IKa TPUBAE B YKpaiHi i IOHWHI.
3a poKU He3aJIe;KHOCTI /lepsKaBa Tak 1 He
BJKUJIA JIIEBUX 3aXO/IiB JIJIsI CTAHOBJIEHHS
MICI[EBOTO CaMOBPS/IyBaHHs B YKpaiHi, a
MicJ/Is JIeKJapyBaHHS 1IbOTO MPUHITUITY Y
Konctutytii YkpaiHu — iHCTUTYIIHO
Ta PeCcypCHO.

HeedexkTuBHICTh BIAAHUX 1HCTUTY-
TiB, SIK CBIAYUTH pocBij [pernil y nomgo-
JIAaHHI €KOHOMIYHOI KPU3H, SKa po3I0oYya-
jacst 3 mpobJyieM BUKOHAHHS 30BHIIIHIX
(dhiHaHCOBHUX 3000B’13aHb, CTa/Ia OJHIEIO 3
IPUYUH OOMEXEHHsI CyBepeHiTeTy IIi€i
KpaiHu. MepeXUBHO-IIEHTPUYHA CTPYK-

* MPABO YKPATHW « 2014 « N2 9+
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PE®OPMYBAHHSA MICLIEBOTO CAMOBPSAYBAHHSA B YKPAIHI Y KOHTEKCTI COLIIETAJIbHOIO..

Typa €C 103B0JIsIE 3a0€311e4yBaTH BUPiB-
HIOBaHHS PO3BUTKY HacamIlepe/ Ha perio-
HQJIBHOMY 1 MICI[EBOMY PIBHAX BJaJIN.
Bonnouac kpusa €sporieiicbkoro Coroasy
3yMOBJIEHA MOro 1HCTUTYI1OHAJIbHOIO
HECITPOMOZKHICTIO /0 BUPIBHIOBaHHS PO3-
BUTKY HAIlIOHAJbHUX JIeP:KaB, OCKIJIbKU
Ta Ha MIZKHAI[IOHAJIbHOMY PiBH1 IHCTUTY-
I[IOHAJIBHO € He3aBePIIEHOI0 HacaMIlepe]]
Jyepes HeJ0TiKN 0aHKiBCHKOI, ITO1aTKOBOI
Ta TPOIIOBO-KpenuTHO1 cuctemu. lle
JIOTIOBHIOETHCSI KPU30I0 JIEMOKPATUYHOI
JeriTuMHocTi iHctuTyTiB €C, 1po 110
cBimuaTh ocTaHHi BHOGOpM 10 €BpoIeii-
CBKOTO IapJIaMeHTy.

OCHOBHMMH CYYaCHUMU TIPOOIeMaMu
byHKIioHyBaHHs MyOIiYHOT BIagu €
Kpu3a KOHIIEeNIlil Jep:KaBHOTO CyBepeHi-
TeTy, mocaabeHHsT MOMITHYHOI BOJI Jep-
JKaB /10 TIPUNHATTST BJIQJHUX PillleHb Ta
iepapXiuHMX 3B’SI3KiB 32 PaXYHOK 3B’SI3KiB
KOOp/IMHAIIll 1 peop/iMHAallil, AujeMa Ipo-
MaJISTHCBKOTO Ta eTHiYHoro ¢dakropa y
(bopmyBaHHI JEep;KaBHOCTI, JeaeryBaHHS
OKpeMUX BJAJHUX IOBHOBA)KEHb KBa3i-
BJIQJIHUM CTPYKTypaM T'POMAJSTHCHKOTO
CYCITILJIBCTBA, TIOCUJIEHHSI BILUIUBY TPaHC-
HallioHAJIbHUX Kopropaitii (an — THK)
Ha TpoIleC MPUNHATTS BJAAJHUX PillleHb.

BiactuBumu i Ykpainu npooJiema-
MU (DYHKITIOHYBaHHS MyOJYHOI BJIAAN €
icToTHUi ArcOaanc y po3IMOIiIi IIOBHO-
Ba)kKeHb MiK opraHamu 1my6/iiuHOl BJIajau,
nepeBakaHHs eJIeMEeHTIB aBTOPUTAPU3MY
Ta iepapxiuHux 3B'S3KiB y TMyOJIivHiil
BJIAJIi, HEIIPO30PICTh Ta IpobIeMu ii Bij-
KPUTOCTI, HaAMipHUI (opMaTi3mM IMpo-
nelyp Ha TJi HEHaJeXKHUX TapaHTii
HaJIe;KHO1 1TPABOBOI MPOLEyPH, TPAKTY-
BaHHS JIeMOKpaTil IepeBaKHO 4Yepe3
MPUHITUIT MaXKOPUTAPHOCTI, HEIIOTU3M Ta
KOPYIIIIisL.

Metoio 1IbOTO OCJIIKEHHS € PO3-
KPUTTS OCHOBHUX HANpsIMiB pedopMmy-
BaHHS MICI[EBOTO CAaMOBPSIIyBaHHS B
YkpaiHi 4epe3 MPU3MY COIIETAIbHOIO
KOHCTUTYITIOHAJII3MY, T€OPil COIiaTbHUX
Mepex Ta riaobamizarii. g konerniis
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IPYHTYETHCSI Ha JIWHAMIYHIA [PUPOJL
COIIeTAJIbHOTO  KOHCTUTYI1OHATI3MY,
reTepapxii CyCIiJIbCTBa, Mpoliecax riroba-
Jli3allii, mpaBax JIOAWHU 1 1eMOKpaTU4-
HIi JeriTuMaltii.

J{uHaMi3M MepesKUBHOI
myOJIiYHOI BIaau:
HOTJIA 3 TOUKH 30PY COIieTaJIbHOTO
KOHCTUTYI[IOHAJII3MY

B ymoBax cy4acHux mporiieciB rioba-
jgizamii 1 ¢parmenrariiii, €KOHOMIUHOI
Kpu3#, (GOpPMyBaHHSI HOBOTO CBITOBOTO
MOPSI/IKY 3MIHIOEThCSI TIPUPOJIA Ta Opra-
Hizamisg my6riunol Biaau. Bona HabyBae
Bce OibIN AuHAMIYHUX (hopM i i
CHEHHS CIUPAETHCS HA 1HHOBAIlil 3 ypa-
XyBaHHAM TEXHOJIOTIA KOMYHIKaTUBHOI
JIeMOKpartii, mrebiciuTapHoi 1eMOKpaTii,
a 1HKOJIM aBTOPUTAPU3M Yy TIOEHAHHI 3
OKPEMUMM JIEeMOKPATUYHUMU TIPOIIE/Y-
paMu pO3IJSANAEThCA AK e(eKTUBHA
MEeTO/IMKA TIO/I0JIAHHS CYCIIJIbHUX YU
€KOHOMIYHUX KPU3.

Mu BUCJIOBJIIOEMO TiNOTE3Y PO iCHY-
BaHHS TeHJIEHIIi1 10 (GOpMyBaHHS Mepe-
JKUBHO-TIEHTPUYHOI CTPYKTYpH IyOJriy-
HOl BJIaJIM, B MeKax $KOl CyBepeHITeT
IPYHTYETbCS HA CHUCTEMi TOPU3OHTAJIb-
HUX, BEPTUKAJIbHUX Ta PEOPAUHAIINHUX
3B’SI3KiB Mi’)kK OCHOBHUMM I1HCTUTyTaMH
MPUUHATTS BJIQJHUX PillleHb Ha 3acajiax
KOHCTUTYIIIMHOI JeP>KaBHOCTi, BePXO-
BEHCTBI IpaBa Ta BUMOT HaJIe;KHOI Tpa-
BOBOI nporesypu. Joro cknaano onmca-
TA BUKJIOYHO 4Yepe3 CUCTeMHUU (JIiHIN-
HUII) YU CUHEPreTUYHUH MiAX0au; iX
HeOOXiTHO TIEBHUM YMHOM CHUHTE3YBaTH,
OCKIJIbKM TaKi 3B’SI3KM 3aCHOBaHi Ha
HU3I[i COIiaJbHUX TaTepPHiB. 30KpeMa,
NPUUHATTSA BJIQJJHUX PIllleHb 3YMOB-
JIOIOTh JWHAMIKY CYCHIJIbHO-TIOJITUY-
HUX T1polieciB. [Ipukiaz iHCTUTYIIHHOIL
cnabkocti €EC ¢BigunTh, M0 AK KIIbKICTD
iHCTUTYTIB TyO/IiYHOI BiIagn Ma€ OyTH
ONITMMI30BaHO0, TaK 1 peaJjisallig Ipo-
1eyp TPUUHATTSA BJIAJHUX PIIlIEHb Ma€
OyTH TpaHCIAPEHTHOIO i JOCTYIHOIO.
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Tomy fimeTbcss MPo <«MiKHAIIOHATBHY
MepeKy» SIK TMePCIeKTUBY HOTO MOab-
II0TO PO3BUTKY [3], 3BaKaoun TakoX Ha
Te, mo DemepasbHUl KOHCTUTYIIHHII
cyn Himeyunnu BusnaB €C sk «acoiria-
I[iI0 CyBEPEHHUX JIepsKaBy 1 MOIJISAAN Ha
MOro JIep>KaBHICTh SIK Ha/HAI[lOHAJIbHY
[4, 25].

Crii TAaKOXK He BIAKWUIATH JOCIIIKEH-
HS y Tajy3i HamioHaJIbHOI Oe3IMeKu Ta
cTpaTerii i TAKTUKU BeJIEHHSI BOEH, cepel
AKUX TIPUMITSETHCS yBara BeJEeHHIO
MepPEeKUBO-IIEHTPUUYHUX BOEH, Y MeXKax
YOro JOCJIKYIOThCS — YIPaBJIHCHKI
CTPYKTYPH, 3aCHOBaHI Ha MaKCUMaJbHO
HNIMPOKOMY JIOCTYTi /10 iH(pOpMaIiiiHUX
pecypciB Ta camMoopraHisailii pu yxBa-
JIEHH] pillleHb OIIePaTUBHOIO XapaKTepy .

Boxxouac otpebye cBOTO yTOUHEHHSI
1[e TOHATTS, 3BakKaloud Ha MPUPOLY
yOJIiYHOI BJIAJIM, STKA MOJKE TPAKTyBaTH-
cs SIK MEPEeKUBO-IIEHTPUYHA CTPYKTYpa.
Ha MiciieBoMy 1 perioHaJqbHOMY PiBHI
Taka opraHisailis myOJiaHOI BIau mooy-
JI0BaHa Ha 3B’sI3KaX KOTEPEHIIil 3 MEeTOI0
Y3TO/IKEHHSI MiCIIeBUX BJIQJIHUX PillleHb i
BUPIBHIOBAaHHS PO3BUTKY PETriOHIB B yMO-
BaX OOMEXEHWX MPUPOJHUX PECYPCIB.
Ha mixzaep:kaBHOMY pPiBHI Taka acoifia-
11is1 3a6e311e4y€ThCsT PI3HOPIBHEBOIO iHTE-
rpaiti€ro, sika moOy/0BaHa Ha MOBa3i /10
HaIlIOHAJIBHOTO CYyBEPEHITeTy Ta Iepe/ia-

Yl YaCTUHU CYBEPEHHUX TOBHOBAKEHb
HAIllOHAJIBHUX JIep:KaB HaHAI[IOHAJb-
HUM 1HCTUTyTaM BJaju. EmMmipuyHo 11e
CbOTOJ/IHI TIPOSIBJISIETbCSI B OpTraHizailii
€C, akuil oHaK HUHI IEMOHCTPYE cep-
103H1 BaJi 1HCTUTYIIOHAJIBHOI HECIIPO-
MOJKHOCTI (institutional failure) y 38’13y
i3 JOMiHYBaHHSIM €BPOIIEICHKOI OI0PO-
KpaTil y NPUNAHATTI BJAJHUX PillleHb.
OckisibKu JleieryBaHHS YaCTUHM HaIlio-
HaJbHOTO cyBepeHiTeTy B €C € seritum-
HUM TIPU JI0JIepKaHHI Tpollelyp napJa-
MEHTCHKOTO KOHTPOJIO, Y3TrO/’)KeHHi
perioHaJbHUX, HAllIOHAJIBHUX 1 HAHAITIO-
HAJIbHUX TOJITUK, CYIOBOTO KOHCTHUTY-
IMHOTO KOHTPOJIIO, TO OpraHisaiis
myOJTiuHOl BJIaU 3a CTiIIbHUKOBUM aHa-
JIOTOM Tiepenbavae mepeposnoi BIau
Ta (opMyBaHHI HOBUX MeXaHi3MiB
KOHTPOJIIO 1 BIIMOBI/IaJIbHOCTI1 BJIA/IN.
TakuMm dYWHOM BJafia HaOyBae He
xapaxkmepy CoulaivHol Mepedcl, a Mepe-
SKHBHOTO Xapakrtepy. ToOTO MepesknBHA
myOJliyHa BJaja OpraHi3oBaHa 3a Pi3HU-
MU PiBHAMHU, SIKi Ha/llJIeH] BJIACHOIO cde-
POIO TTIOBHOBA)KEHb Ha 3acajlaX YCTAaHOB-
401 JIETITUMHOCTI (KOHCTUTYIIIl 4M 1HIII
YCTAaHOBYl aKTH HApoOJy Ta CIIJIbHOT) Ta
cybcumiapHocTi (pO3IO/IiJI TTOBHOBAKEHD
MiK UMK PiBHSIMU Biaan). ILyOmiuna
BJIa/1a HaOyBa€ O3HAK MEPEKMBA B CUJIY:

! TToHATTS «MepeKHBO-IIeHTPIYHA BilfHAa» 3aIPOBAIKEHO aMepUKAHCHKUMH ekcriepTamu [5]. Bona 6a3yerbes Ha
JoCTyTi o iHdopMartii Ta 3actocyBanHi [ T-ympasiinas, camoopranisaiiii Ta iHilliaTUBHOCTI eJleMeHTiB cucteMu. 1ls
KOHIIEMI[iST IIJIKOM Y3TO/UKYETHCS 13 KOHIIEIIE€I0 COIieTaTbHOIO KOHCTUTYIIOHATI3MY. YIPaBJiHCBKI T€XHOJOTI]
3TIIHO 3 KOHIIENIIiEl MEPEKMBO-1IEHTPUYHOI BIfHU I'PYHTYIOTbCSI HA TPbOX OCHOBHUX KOMIIOHEHTAX: a) JOCTYII 10
iHdopMaIiiftHuX pecypciB aBTOHOMHHMMH IiJCHCTEMAMU TapaHTy€ BHOIp ONTUMAJbHUX MaTPHIlb yXBaJEeHHS
YIPaBJIiHCBKUX PillleHb; 6) KOXKEH eJIeMEHT yIPaBJIiHCHKOI CHCTEMH aBTOHOMHWI B yXBaJsieHi pillleHb, Ha MifcTaBi
YMOB HasiBHOI 0OCTaHOBKHU; B) HA OCHOBI UOr0 BUHUKAE CAMOOPraHi30BaHa i cCaMOPEryJIiBHA CUCTEMaA YITPABIIHCHKIX
pillieHb, AKi HOEAHYIOTh Y c00i i€papXivyHi i TOPU3OHTANbHI 3B’A3KH, a TAKOXK HEJIHINHI 3B’I3K1 (PEOPAMHALII0) MiXK
KoMmronentamu cucremu. lle mepenbadae 3ampoBajKeHHsI €JIEKTPOHHOTO YpPsiIyBaHHS (e-government) Ha BCi
TOBEpXU IMyOJIYHOI BJIaAM Ta BiAKPUTICTH sK iHdOpMAaIlii, Tak i TEXHOJOTII YIPaBIiHCHKUX pillleHb. 3TiHO 3
MOJIOKEHHAMM COII€TAJIbHOTO KOHCTUTYIIOHAJII3MY YIIPAaBJIiHCBKUM cHucTeMaM nputamanHo: 1) ¢parmenraris
JIOTiKM J1iif BHACJIIOK BUCOKOTO CTYIIeHs AudpepeHItialiii, Topasisaliii, perioHamisallii OKpeMux cotiajibHux cdep;
2) noMiHyBaHHS IHCTPYMEHTAJIbHOTO PO3PAXyHKY SK €IMWHOI 3acaau pallioOHAJIbHOCTI Yy KOHKpPETHUX cdepax
CYCIIIBHUX CIIPaB; 3) BCEOCSHKHA 3aMiHa Heo(DILiHOK KOOPANHALIEI OI0POKPATUYHUX OpraHizailiil; 4) 36i1blieHHs
BMICTY «KOPCTKUX PaMOK 3a0e3lieueHHs1 MallbyTHbOro», 0cO6JIMBO B colliasibhiii cdepi [6, 56]. Taka dparmeHnTaitis
KOHCTUTYI[IHHOI CUCTeMM 3acBimuye, 10 (YHKINI Jep:KaBU €BOJIOIIOHYIOTh y Il cdepi Takox y HampsMi
nudepeHITialii Ta AeKOHIEHTPAIlii i3 3aIPOBA/PKEHHSIM MeXaHi3MiB I0PaZuoCTi, 32 SIKUMU /[0 TIPOIIECY YXBaJEHHS
BJIQJHUX PillleHb 3aIy4aloThCsl TAKOXK M IHCTUTYTH TPOMAJSTHCHKOTO CYCIJIBCTBA, SKi He HajfileHi (opMasibHIMU
BJIQ/IHUMU TIOBHOBaKeHHAMU. Lle HEBiIBOPOTHO Ma€ HACJIIKOM ITOCUJIEHHS POJIi MiCIIEBOTO CAMOBPSI/LYBAaHHS K
OJIHOTO 3 TPOBIJJHUX €JIEMEHTIB MOTY:KHOCTI HAI[IOHAJIBHOL JIePKABHOCTI y 1iioMy. ITHOpYBaHHSI TakuUX 3acajl, SK
3aCBiIUMIIN TIepiofl ofIpa3y Mic/s 3M00yTTs He3aJleKHOCTI YKpaiHu Ta Tepioj mpasiints B. SIHykoBnya, MicTUTD
TIOTEHIIiaJI KOJIATICY, HECITPOMOXKHOCTI HAIliOHATBHOI /1eP>KaBHOCTI.
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PE®@OPMYBAHHSA MICLIEBOrO CAMOBPAYBAHHS B YKPAIHI'Y KOHTEKCTI COLIETAJIbHOIO...

PO3BUTOK B YMOBaX 3POCTaHHSI pOJIi
HAyYKOBO-TEXHIYHUX JIOCSTHEHb JIIOJICTBA
Ta iH(OPMAaIIHHIX TEXHOJIOTH; ) yCKIa-
HEHHS COIIJIbHUX 3B’SI3KIB Y CYCIILJIBCTBI,
sIKe Bce OlJIbllle CTa€ OpraHi30BaHUM Y
[IeBHI MepeykeBl CIIJIbHOTH, K1 3aCHOBa-
HI Ha CHIJIPHUX COLIaJbHUX I[IHHOCTIX,
BOJIOJIOTH HABUIIMM CTYIIEHEM MOO1Ib-
HOCTI Ta TeTepapXivHOCTi; B) 0OMEeKEHHsI
IPUPOJHUX PECYPCiB, MO TOrIHOIIOE
mpolecy iHTerpaiiii, 6e3 sIKoi Oy/b-siKa
nyOsriyHa BJIaga CTAE HECIHPOMOKHOTO
(failed power); T) nomiyk crimbuux (yHi-
BepCcaJIbHUX) COIllaJIbHUX I[IHHOCTEW Ta
ONTUMI3allil aJITOPUTMIB BJIQ/IHUX PillIeHb
B yMOBax OOMEKEHOCTI TPUPOIHUX
pecypciB 3yMOBJTIOE Ty100arisalliio, o €
HepeyMoBoi0 GOpMyBaHHS TJI06aIbHO-
ro Ipasa; I) coliajbHa MOOIJbHICTD
3YMOBJIIOE 3MIHY MojieJieid JieriTuMi3alril
nyOIiYHOI BIAANU Yepe3 Mepexy y3ro-
JUKEeHHS pillleHb, B OCHOBI SIKOTO JIEKUTD
3abe3redeHHs baaHCy iHTepeCiB.

Taka my6.riuHa BJ1aa 3abesmneuye hop-
MYJIIOBaHHSI i BiITBOpEHHsS aOCTPaKTHUX
MpaBUJI HA TeTepapXiuHiil ocHoBl. Humii-
HE CYCIILJIbCTBO € CKJIQHUM i3 Gararoma-
HITHICTIO 1HTE€PECiB CHIJIBHOT, TOMY OCHO-
BHUM 3aBJIaHHSIM IIyOJIiYHOI BJIAAN € HOP-
MaTHBHA IUCTPUOYIIisT yepe3 3abe3nedeH-
HS MpaBU abGCTPAKTHOTO XapaKTepy Ta
cTabiIbHOCTI  yKJIAJEHUX KOHTPAKTIB.
CeHc HOPMATUBHOI AMCTPUOYIIii MOJISITAE
Yy BIIKpUTHUX 1 3BOPOTHUX MpOIleypax
dhopMyTIOBaHHST ITPABIUJI Ta 3acaj Jeside-
paTuBHOI JeMOKpaTil, gka mepeabadae
AKTUBHY y4acCTb IPOMA/ISIH y TIPOIIeCi Ipu-
HHATTS BIagHuX pimienb. [le 3abesneuy-
€TBCS NIJISIXOM TTOEHAHHST 3aKOHO/IaBUNX
MpOIe/LyP, TPOIEAYP Y3TOMKEHHS MiXK
CHIJIBHOTAMU KOPIIOPATUBHUX TIPABUII,
sKi HaOyBalOTh O3HAK HOPMATUBHOCTI,
CYZIOBUI 3aXUCT OCHOBOTIOJIOKHUX IIiH-
HOCTEH CyCHiJIbCTBA, OCHOBHUM KPUTEPi-
€M SIKHX € CYCIIJIbHE 0J1aro i Impasa JIoIu-
HU, PEryJsATOPHOI IOJITUKU YPALy y
BU3HAYEHHI TEXHIYHUX TA YIIPABJIIHCHKUX
paBUJI. Y CBOIO Yepry, OpraHu myOJiaHO]
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BJIAIN MAIOTh CIUPATUCSd Ha CydacHi
iHopMaIriiiHi TexXHOJOTil Ta iHHOBAIlil 3
MeTOI0 3a0e3TedeHHsT 3BOPOTHHX 3B’sI3KiB
13 rpoMaisTHaMM JIJIsl TPUTHSTTS a/leKBaT-
HUX 1 KOMIIETEHTHUX pillleHb, 30KpeMa,
MOBHOMACIITAaOHOTO  3aIPOBA/KEHHSI
e-government.

Ha takomy TJi Haf]MipHa IleHTpaJi3a-
11is1 BJIQJIA, @ TAKOXK MaTepiaJibHUX Pecyp-
ciB uepes ickasbHi Ta O10/KETHI iHCTPY-
MEHTH, HaJMipHe PeryJiioBaHHS €KOHO-
MidHOI ¢BOOOAM, 0OMEKEHHST PUHKOBOTO
006iry 3emui, 10 Ma€ Micile B YKpaiti, He
CIIPUSIE BIIKPUTOMY i IEMOKPATUUYHOMY
BUPIIIEHHIO TUTaHb MyOiYHOrO 3HAUYEH-
H4. lle cTBoproe cipugaTINBI YMOBU /11
HaB'sI3yBaHHS CYCIJILCTBY OaueHHSsT HOTO
PO3BUTKY Ha OCHOBI IliJieil lep;KaBHOTO
VIIPaBJIiHHSA, IKe 3aBXK/IU TSXKIE 10 BTi-
JIEHHS CBOEI MOJIITUYHOI BOJII B iIHTEpecax
6ropokparii tTa THK, momiTtumunmx um
€KOHOMIYHUX CTPYKTYpP, Ha $Ki BJajia
CTIUPAETHCS. Y TaKUi c1ociO BiOyBaeTh-
cs1 PO3PUB 3BOPOTHMX 3B’SI3KIB MiXK JIep-
’KaBOIO Ta IPOMAJISTHAMU, 1[0 MA€ HACJI/I-
KOM O0OMEKeHHS COLaIbHOI MOOIJIBHOCTI,
cabKe BTiJIEHHST iIHHOBAIIIN y CHITY OJITO-
IOJIbHOI CTPYKTYpH ekoHoMiku. [T{orpasna,
TaKWI CTaH pedeil MOKe KOMITEHCYBaTUCS
JOCATHEHHSIMU B OKPEMUX Tally3sIX eKO-
HOMIiKH (B YKpaiHi — KOCMiuHa, MeTaIyp-
rist, B Pocii — enepretnuna). OpHak 119
CTPYKTypa IIyOJIUHOI BJIaIH 3yMOBJIIOE
1CTOTHUI BIIMB €KOHOMIYHUX KiJI Ha ITPO-
1nec TNPUWHATTSA  BJQJAHUX  PillleHb
(Ykpaina) ab0 maTpUMOHIaIbHY CTPYKTY-
Py BJIACHOCTI, 3a KOl BHIII IOCAI0BI
0coOM Ha OCHOBI iHCTUTYTY TPacTy CIIUpa-
IOTBCSI HA CUCTEMY MOHOIIOJIbHOTO JIep-
skaBHOTO Karitamismy (Pocis).

Terepapxisi cyyacHOro CycnuibCTBa,
CTPYKTYpa MepesKMBHOI Iy 0JiYHO1
BJIaau Ta pecopma MiCIIEBOTO
CaMOBpSI/TyBaHHS

[cHyoTh TIeBHI MeXi 31CHEeHHS
myOTiuHOl BJIajiv, sIKi 3yMOBJIEH] poIie-
caMu, 10 BifOyBalOTbCS Y CYCIiJIbCTBI,
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Ta (PyHKIIOHYBAaHHSIM iHCTUTYTIB TPOMa-
JITHCBKOTO CycIiJibeTBa. /lepskaBa BoJO-
i€ 0OMEKEHUMU MOKINBOCTSIME BILIH-
BY Ha CyCIIJIbHI mporiecu. Bperri-perr
JiepskaBa He € BCECUIbHOI0 — e(heKTUBHA
JiepsKaBa 3aBXKIM ONUPAETHCS HA 1HCTHU-
TYyTH TPOMAJISTHCHKOTO CYCILIbCTBA, SIKi
CJIyKaTh JI>KEPEJIOM 11 PO3BUTKY Ta MOXK-
JUBOI MojepHizailii. OpraHizoByoounit
BILJINB JIePKAaBU HA CYCILIBCTBO MOKJIIH-
BUIl BUKJIIOUHO Yy Me’KaxX IIpaBa, sKe
BUKOHYE (DYHKIIIIO COLIAIbHOTO KOHTPO-
JIIO JIIOJICBKOI TIOBE/IIHKU. Y 1bOMY BijI-
HOIIIEHH] /lep;KaBa BOJIOJII€ IPABOM BTPY-
YaHHS 3 METOI0 HEJOIYIEeHHS BUHUK-
HEHHSI HEJeMOKPAaTUYHUX, aBTOPUTAp-
HUX YW TOTAJITaPHUX CTPYKTYp ¥
CYCIJIBCTBI.

TakuM YMHOM, OCHOBY KOHCTUTYIOBAH-
HS THCTUTYTIB TPOMAISTHCBKOTO CYCITLITh-
CTBA CTAHOBJISATH TAPAHTIl iX CAMOOPTaHi-
3allii, poJibOBOI aBTOHOMI1 Ta 3MarajabHOC-
Ti, TpaBa MIPUBATHOI BJIACHOCTI Ta €KOHO-
MiuHOi CBOOOIM Ha OCHOBI IIPIOPUTETY
OCHOBHHUX IIpaB i CBOOO, 3B’s3aHOCTI
BTPYYaHHs IyOJIiYHOI BJIaXi OCHOBHUMM
npaBamMu i cBobomamu. Ha Bimminy Bin
yOJIiYHOI BJIaiN, TPOMA/ISTHChKE CYCIILIb-
CTBO BOJIOJIIE BUCOKUM CTYIIEHEM CaMO-
opranisaifii. 3riflHO 3 CHUHEPreTUYHUM
i/IXOZIOM CTYIIiHb BTPYYaHHS JlepKaBU 3
MOTHBIB IyOJIiYHUX iHTEpPECiB y (DyHKITIO-
HYBaHHSI IHCTUTYTIB TPOMAJITHCHKOTO CYC-
MiJIbCTBA TIOBUHEH TIEePecJilyBaTh Jieri-
THMHY, CYCIJIBHO KOPUCHY MeTy, OyTH
HPOMOPIHIHAM 3 ypaxyBaHHSIM OajlaHCy
MPUBATHHX i MyOIYHNIX IHTEPeCiB.

[Te mmoB’s13aHO 3 TeTEPAPXIYHOIO CTPYK-
TYpOIO Cy4aCHOTO CYCIIJIbCTBA i3 IpUTa-
MaHHOI0 HOMY MHOKHHHICTIO Ta Garato-
PiBHEBICTIO 3B’SI3KiB, $Ki BUHUKAIOTh
CIIOHTAaHHO Ha OCHOBI PalliOHAJIBHOTO
BUOOPY. 30KpeMa, MOBEIiHKA YYaCHUKIB
€KOHOMIYHOI crucTeMu 6a3yeThes Ha parti-
OHAJIPHUX 3acajaX, TOOTO Ha CHCTeMi
abCTpaKTHUX IPaBUJ KOHIIEMI[l yHiTap-
HOTO KOHCEHCYCY, SIKUU PO3IJISI/Ia€ KOH-
CTUTYIIIIO SIK HEUTpPaJbHUHN IHCTPYMEHT B
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€KOHOMIYHIi cucTtemi. ToMy B eKOHOMIY-
HOMY JIUCKYpCl pallioHaJibHa ITOBE/IHKa
POBIJISIIAEThCS SIK OCHOBa 30epesKeHHsT i
BU)KMBAHHA 1H/IMBi/Ia YU TPYINH, HaBITb
JKIIIO TaKa MeTa He CTaBUTHCS, IO /A€
3Mory 3abe3IeynTy PiBHOBArY y CHUCTEMI;
palfioHaJIbHa IMOBE/IIHKA He 3aBK/IU MOKe
MaTHl YCBIJIOMJIEHUI XapakKTep, BOHA
MOKe BUCTyHaTtu pedJieKcielo Ha TMeBHi
YMHHUKHY ab0 TTOIPa3HUKN (3MiHa KypCy
BAJIIOT, CITIBBIIHOIIIEHHS TIONMUTY 1 TIPO-
MO3UIIiI TOIO) Ha PUHKY 3 METOI0 3a0e3-
MeYeHHsI CBOTO aBTOHOMHOTO IOJIOKEH-
H4 [7].

ToMmy HaJ3BUYAHO Ba)KJMUBO, II00
MMUTAaHHSI BU3HAYEHHSI €EKOHOMIYHOTO KJIi-
Mary, caMOOpraHisallii CHUIBHOT Ta IX
Jerayizaiiii, 3a0e3nedeHHs IIPaBONIOPSI/I-
KY, OCBITH, OXOPOHU 3/IOPOB’sl, KyJBTYPH
OyJsin mepesiaHi Ha MaKCUMAJIBHO JOCTYII-
HUI piBEHb IHCTUTYTaM I'POMA/ISTHCBKOTO
CYCHIJIbCTBA. 3Ti/THO 3 KOHIIEMIIIEIO COIli-
€TaJIbHOTO KOHCTUTYI[IOHATI3MY CEHC
repe/iadi TOBHOBA)KEHb OPTaHaM MiCIleBO-
ro CaMOBPSIIyBaHHA MOJsATa€ y Ghopmy-
BaHHI MepesKi yXBaJeHHs yITPaBJIiHChKUX
pillieHb 3a y4acTi0O TPOMAJICHKOCTI uepe3
Jopaadi iIHCTUTYTH. Y Takuii crocib mocsi-
raloThCst 30aIaHCOBaHi 1 BUBasKeHi yIpaB-
JiHChKi pimenns (deliberative democracy ),
SdKi MaloTh BIJMOBIIATH CTaHAapTam
TpaHCIIApeHTHOCTI 1 Jo0Bipu. Bumora
BUBA/KEHOCTI 1 30aTaHCOBAHOCTI pillleHb 3
MOTJISALY IEMOKPATUYHOI KOHCTUTYIIAHOT
JIep>KaBU 3yMOBJIIOE JI0/IePsKaHHsT CTaH-
JapTy HaJIe;KHOI TPaBOBOI NPOIELYPH,
3Ti/IHO 3 SIKOIO TaKi MAalOTh OyTU 3aCHOBaHi
Ha 3aKOHI, BIJINOBIZIATA TPUHIUAILY IPO-
HOPIIHOCTI, 3a00POHM CBaBiJLIsA, TPABO-
BOI BHU3HAYEHOCTI, 000B'SI3KY 3aCITyXOBY-
BaHHs1, 000B’sI3Ky pearyBaHHs, PECTUTYII1
Ta KoMIIeHcallii y cepi OCHOBOIIOJIOKHUX
TpaB, a TAKOK 3aCO0IB MOMEPETHHOTO Mpa-
BOBOTO 3aXUCTy |8, 84].

To6To yxXBasleHHsI PillleHb y CYCILIb-
HOMY CEPEIOBHINI 3yMOBJIEHO IpobJIe-
MOIO JIOCTYTY /1o iHdopMmaltii, SKa 103BO-
JIsI€ 3[1ACHIOBATU PalliOHAJIbHY MOBE/IIH-
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Ky HOro akTopiB. 3a TAaKMX YMOB JJOCUTh
Ipo0IEMaTUYHO CTAaBUTHU 32 METY [Iisl/b-
HOCTI Jiep>KaBU IOCATHEHHSI KOHKPETHUX
pe3yJIbTaTiB Y CYCILIbCTBI, KOJIU CKJa/l-
HO rependadynuTy HasiBHY HOr0 CTPYKTY-
Py, B3AaEMO3B’SI3KM MK aKTOpaMu Ha
MaitoytHe. ToMy akTyaabHUM € (opMy-
BaHHS MMEBHUX, YCTAJIEHUX aOCTPaKTHUX
paBuJi, siKi O TapaHTYBaJU JOCTYI IO
iHdopMartii Ta oOyI0BU Ha OCHOBI IIHOTO
pallioHaJibHUX TaTepHiB (ycTajJeHuX
B31pIliB, MoOJesieil TOBEIHKU aKTOPiB
COTTIAJIBHOT CUCTEMM ).

OcHoBoOIO iHTeTpallil TPOMaITHCHKOTO
CYCITJIbCTBA Ta IyOJIiYHOI BJIaau € MOJIi-
TUYHA CUCTEMA, Y AKill CbOro/IHI HaliBaX-
JIMBIIIMMU € BILUIUB TPyNU 1HTepPeciB
MOJIITUYHUX TapTiii Ha Tporec hopMmy-
BaHHS YPSy Ta KOHTPOJIIO HAJl HUM SIK
Ha HAI[iOHAJILHOMY, TaK 1 HaJ[HAI[IOHAJIb-
HOMY PpiBHi. ChOTrOJiHI TIe BUPAKAETHCI
yepes MOEAHaHHS 3ac00iB KOHCOI[aTHB-
HOI 1 KOHCEHCYCHOI JIeMOKpaTil, 1110 3aJe-
JKUTh Bifl 0COBIUBOCTEI PO3BUTKY KOH-
KPETHOTO CyCIHiJbcTBa (MOro iHCTUTYTIB,
npaBuJI i mporeayp). [lepmra nepenbayae
6isIbIny MOAIOHICTh CTPYKTYP, a Apyra —
Ginpinr  audepeHIliioBaHy CTPYKTYPY
cycminbctBa [9, 18—19, 21-23]. /leskoio
MIPOIO 1Ii CHCTEMU OIOCEPEIKOBYIOTHCSI
yepe3 KOaJIIIiHY CUCTEMY Y3TOJKEHHS
IHTepeciB Ta I1HTerpalil CyCHiJIbCTBa,
OJIHAK WOTO CTPYKTYpU € aMOP(hHUMHU,
HECTIHKMMMU 1 B HUX €J1a00 TPOSIBJISIOTh-
cs1 3B’I3KM aBTOIIOMEBHNCY, a TOMY € cJ1a0-
KUMHU 1 HecnpoMOXHUMH. Taki peui
iICTOTHO BILTMBAIOTh HA IHCTUTYIINHY
HAIIOBHEHICTh IyOJIIYHOI BJIa/IH, 110 aHa-
JIIBYETHCS 3 TOUKU 30py KOHCTUTYIINHOI
1H)KeHePil K MeBHOTO MUCTEITBA 1HCTH-
TyIiOHAMI3aIil myOIiuyHOl BJIagn BiAImo-

BITHO /IO MTPABWJI 1 IIPOIIEY P, MO0 AKUX
iCHy€ KOHCEHCYC Y KOHKPETHO iCTOpUY-
HOMY THUIIi cycHiabeTsal,

Mu posriasggaeMo myOIiuHy Baaay sSIK
MepeKUBO 13 TpUTAMaHHUMU i1 TOPU30H-
TaJbHUMU T BEPTUKATbHUMU 3B I3KaMU,
ABTOIIOME3NCOM IIPABUJI 1 TPOIEAYP, SAKI
CIIOHTAHHO BUHUKAIOTH 1 CAaMOBIITBOPIO-
I0TbCS Yy HOBIN POJII BCEPEIMHI CUCTEMU.
ToMmy 1iJIKOM O6IPYHTOBAHO MOKHA BBa-
JKaTw, Mo IyOJIivHa Blaja Ma€ BU3HaABa-
TU BIUIUB CTPYKTYP TPOMASTHCHKOTO
CyCHIJIbCTBA Ha MPUUHATTSA BJIAJHUX
pillleHb SIK OCHOBY 1X JIETITUMHOCTI.

Y cBoto 4epry, Mepe;kuBHA MyOJiuHa
BJIaJIa 32 CBOEIO IIPUPOJIOI0 CIIMPAETHCSA
Ha CyCITJTbCTBO Ta 1MOOy/I0BaHa Ha 3aca-
JlaxX JIeKOHIIEHTPallil BJIaJHUX ITOBHOBa-
KeHb, cyOcuiapHoCTi, aeribepaTuBHOIL
JIeMOKpaTii, perpe3eHTallii i y3rojKeHHi
iHTepeciB MOJITUYHUX aKTOPIB, B3aEMO-
MOB’3aHOCTI (KOTE€PEHTHOCTI) BJIATHUX
pitreHs. MepeKMBHICTH ITyOIiYHOI BIan
OOTPYHTOBYE IMOCHUJIEHHSI TPaHCKOPOH-
HOTO CIIIBPOOITHHUIITBA SIK 3ac00y 3a0e3-
MeYeHHs BUPIBHIOBAHHSI PO3BUTKY peTio-
HiB 1 ornOJIeHHs iHTerpariii CyMisKHUX
perioHiB pi3HUX JlepsKaB.

Ha rio6aipHOMY PiBHI 3pocTa€ poJib
TakuxX HeQOPMaJbHUX CTPYKTYP, SK
CsitoBuii ekoHomiunuii gopym, Pum-
ChKUIT Ky, B OCHOBY MisLTBHOCTI SIKHX
MOKJIaZeHo 3abe3ledyeHHs] 3BOPOTHUX
KOMYHIKaIliil Mizk 6i3HECOBUMM KOJIAMHU,
ypsilaMu Ta TPOMAISHCHKUM CYCITiJIb-
CTBOM. 30KpeMa, OCHOBHUMU IUTAHHSI-
MU, SKUMU OTIKy€eThcsT CBITOBUIT €KOHO-
MiYHUI (POPYM, € €KOHOMIUHE 3POCTaH-
H$I, CTIMKICTh JOBKIiJIs, (biHaHCOBI cuc-
TeMHU, OXOPOHa 3/I0POB’S, COIAJbHUI
posBuTok. Hedopmanbni 3ycTpiui 1mia

! Came na mizcrasi 3acan, pospobaennx . Capropi [10, 187-193], A. Kaiizepom, M. Jleneprom, B. Mimrepom i
V. 3i6eppom [11], MU POOMMO BMCHOBOK, HIO 3acaiy AE€MOKPATHYHOI JIEMITUMHOCTI MigpuBac BUOGOpYA CHCTEMA
oOpaHHsl JIelyTaTiB MiCbKUX, PAHOHHUX 1 OOJACHUX Pajl 32 3aKPUTUMU MapTIHHUMM CIUCKaMu (TIPONOPIHIHOI
CHCTEMOIO), sIKa, He 3a0e3Medyiour peajbHe MPeJCTaBHUIITBO IPOMajl, € GE3MOCEePEAHbOI0 aTaKOI0 Ha BiKPUTICTD i
JMOCTYITHICTh IHCTUTYTIB BJIaZM Ha JIOKaJbHOMY piBHI MyOJIiUHOI BJaju, TPUBHOCSYM B ii Opramisaiiio 3aiBuil
KOPIIOpaTHBi3M 1 3akputicth. Tak caMo He BIANMOBiZae 3acazaM AeMOKPATHYHOI JIETITUMHOCTI OOpaHHS JAenyTaTiB
CiJTBCHKMX 1 CEIMITHUX Pajl, a TAKOK CLIBCHKUX, CEJUIIHUX 1 MICBKUX TOJIIB 32 CHCTEMOIO BiIHOCHOI Oi/IbIIOCTI,
OCKIJIBKM 32 TaKUX YMOB CaMe MEHIIICTh HaB'sI3y€ CBOI iHTepecH OiIbIIOCTI, MO 3aKIaaa€ KOH(IIKTOreHHUI

HOTeIIL[ia]I y BiI[IIOCI/IIII/I palla — roJioBa.
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yac MOro npoBe/leHHS MaloTh BILUIMB Ha
r7100a/bHi, HAIlOHAIBbHI Ta perioHajIbHi
MMOJIITUKO-IIPABOBI  TIpoIlecu, 110 He
MOKHa ITHOpyBaTu. ToMy peaJibHUI
CyBEpeHITeT Jep:KaBu BUPAKAETHCS Y
3IATHOCTI BIUIMBATH Ha mepebir Takoi
JIMCKYCII, ITiJ1 YacC K01 BUPINIYIOTh [TUTaH-
HS CTPATETiYHOTO PO3BUTKY JIO/ICTBA.

[erepapxisi cy4acHOro cCycHiJibCTBa
3YMOBJIIOE T€, 110 CIIOCTEPITAETHCS TEH-
JIeHIlis1 710 HaJlJIeHHSI WOTO OKPeMUX
IHCTUTYTIB eJieMeHTaMU BJIQIHUX MTOBHO-
BaKeHb, OCKIJIbKKM BOHU OiJIbIll oIlepa-
TUBHO ¥ aJIeKBaTHO pearyioTb Ha Cyc-
MJIBHI 3aIIUTH Ha 3aca/laX BEPXOBEHCTBA
nmpaBa 1 mpolecyajibHol aBToHOMil. Ile
MOKe CTaTu OJHUM 13 1HCTPYMEHTIB
00y I0BY JIepKaBHOI MTOTITUKN Ha OCHO-
Bi IIpO30pHX 1 palioHaJbHUX abCTpaKT-
HUX TPAaBUJI, CIPSIMOBAHUX HA JIEMOHO-
MOJIi3allil0  KOHKYPEHTHOTO TIPOCTOPY
MIK COIIaJIbHUMU Ta eJIITAPHUMU TPyIia-
mu [12, 36-38].

KpiMm ToOro, MepexeBi CTPYKTypU Yy
nepexiIHUX CyCIJIbCTBAX, 10 AKUX HaJle-
JKUTh 1 yYKpalHChbKe, MOXYTb MICTUTH
MTOTeHII1HI 3arpo3u /i HuX. [le 3yMoB-
JIEHO TaKUMU YUHHUKAMU: a) ITOCTYII /10
indopmariii Ta pecypciB Ma€e TiepeBasKHO
KOJIMITHS MTapTHOMEHKJIATypa 1 Jlep:KaB-
Ha OIOPOKpaTis, 10 SIK HACJIIOK mepe-
Gauae 6) HEBU3HAYEHICTD y TIPaBUJIAX Ta
BiZICYTHICTh BEPXOBEHCTBA IIpaBa, IO
B) ZI03BOJISIE 3/IifiCHIOBATH CyOCHIiIOBaH-
HS 1 TPOTEKIIOHI3M Ta T') 3YMOBJIIOE
3POCTaHHS KOPYIIIlil, CTBOPEHHSI Mepe-
JK€BUX CTPYKTYP 3aKPUTOIO TUILY, I') IO Y
Mi/ICYMKY TTPU3BOJIUTH /0 3HAYHOTO PO3-
niapyBaHHs CYCIJIbCTBA, IiJBUIICHHS
KIJIBKOCTI 1 pO3Mipy OAATKIB Ta 3HUKEH-
Hs1 ePeKTUBHOCTI 11y6IiYHOT BJIa Iy, IHKO-
JIM HaBiTh 10 piBHA failed state [13, 58].
Tomy myske BaskJIMBUM € caMe BIJIMEKY-
BaHHSA MepesKeBOl CTPYKTYPU CYCHiJib-
CTBa BiJl MEPEKUBHOI, OCKLIIbKUA HACJI/I-
KOM PO3BUTKY IIEpIIOi €, SIK IPaBUJIO,
pi3Hi Moau@ikallil KOpIopaTuBHOI Jep-
’KaBHOCT1, 11O BU/JHO Ha NPUKJIAII

122

Pociiicbkoi Dezepariii, ge BUII T0Ca10BI
0co0M KOHTPOJIIOIOTh BJIACHICTH Yepes
MaTPUMOHIATbHI 3B’SI3KU Y CYCILIBCTBI.
Tomy mocuth HPOOJEMHMM € aHAJi3 B
<ONTUMICTUYHOMY I10JIi» KOHIIENTY KOp-
MOPaTUBHOI JlepKaBU, SKUU BCepiios
OOTPYHTOBYETHCS SIK PEAbHHIT MEXaHi3M
MOJIepHi3allil yKpalHCbKOl JIep:KaBHOCTI
[14]. Bsarami posraspatu mep:kaBy SK
CBOEPIJIHUI «BEPTUKAIBHO 1HTETPOBAHUA
XOJIZTUHT, KEPOBAHWI peMEHSIMU BepTHU-
KaJIbHOTO KOPIIOPATUBHOTO YITPABJIiHHSI>
[15] cynepeunTh 3acamam coOIlieTaIbHOTO
KOHCTUTYIIOHAII3MY Ta JI€MOKPaTUYHOI
JIEriTUMHOCTI. 3po3yMiJio, 1110 Hebesney-
HUM y KOHTEKCTI JeMOKPAaTUYHOI JeTi-
TUMHOCTI € TIPOLleC MPUUHATTS yIIPABJIiH-
CbKUX PillleHb Y KOPIIOPATUBHIN JiepsKaBi
SIK «MEXaHI3M yIIOPS/IKYBaHHS Ta ONITUMI-
3a11ii puHKOBO1 ekoHOMiKU» [ 16]. /lep:kaBa
per se € TapaHTOM JIeTITUMI3allil MpaBuJI 1
JOTPUMAaHHS KOHTPAKTIB y PUHKOBIN €KO-
HOMIIII 1 &K HIIK IHCTPYMEHTOM 11 «OITH-
Mi3allii», OCKIJIbKM JIETITUMHICTh BTPY-
YaHHS JlepKaBu y cepy NpuBaTHOI aBTO-
HOMii Ma€ OyTU CyCIiJIbHO HEOOXiTHIM Y
JIEMOKPAaTUYHOMY CYCILIbCTBI, MPOIOP-
IIHHUM 1 He CTBOPIOBAaTU HAJIMIPHUX
0OMesKeHb JIJIsI TIPAB JIIOAUHK i OCHOBOIIO-
JIOKHUX CBOOOI,

[TircymoByt04M, CJiji 3a3HAYUTH, 11O
JleMOKpaTu3alligd Tpoueayp MNPUUHATTI
BJAQJHUX pilieHb y OiK MOTInOJIeHHS
3acaz JenibepaTHUBHOI JeMOKparii Ta
TPAHCIIAPEHTHOCTi,  J€KOHI[eHTPaIlis
BJIA/IM, BIIPOBA/KEHHS 3acajl cyocumiap-
HOCTI € OCHOBHUMHU MeXaHi3MaMH ITOTJIN-
OJIEHHST JIETITUMHOCTI TyOJiaHOT BIIaam
Vkpainu, 3abe3nedeHHs HalliOHAJTbHUX
iHTepeciB YKpaiHM Ha MIKHAPOJHIN
apeHi. fIK CBIIYUTH eMIIPUYHUNA JTOCBiJ
yeminHoi iHTerpamnii 3apybiKHIX Kpaid
Ha MIKHApPOJIHOMY PiBHi, HeJloiepsKaHHs
I[IX BUMOT TIPU3BOJUTH /10 siBUIA failed
state (HeCTIPOMOJKHOI JepsKaBn), IO
3arposkKy€ CaMOIZIECHTUYHOCTI 1 caMOJ10C-
TaTHOCTI HaIIOHAJBbHUX JepKaB, IMOCH-
JIEHHSIM 3arpo3 1 BUKJIMKAM HallilOHAJIb-
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HUM iHTepecaM Ta HapOJHOMY CyBepeHi-
TETY.

3 MeTOI0 Y/IOCKOHAJIEHHSI KOHCTHUTY-
LIMHOI MOJIeJIl TIepepo3Mno/IIy TTOBHOBA-
JKeHb MK PIBHAME TIyOJiYHOI BJaIM B
YkpaiHi HeoOXiTHO BUPILIMTH TaKi IIATaH-
HST: a) BUBHATH TIPUHIINAT CYyOCHIIapHOCTI
SK 3acajly MOy BJIAJU IO BEPTUKAJI Ta
3acajly 1HCTUTYTIB TPOMAJSTHCHKOTO CyC-
MiIbCTBA, SIKi MepefdavyaoTh iX BiTbHY
1HIIIaTHUBY, cCaMOOpPraHi3allilo Ta caMope-
ryJIioBaHHs; 6) KOHKpeTusyBaTu (hiHaH-
COBi, OMOKETHi, IOJATKOBi, PeCypCHi
IHCTpPYMEHTU €eKOHOMIYHOI CcaMO/I0CTaT-
HOCTI  MICI[EBOTO  CaMOBPS/IyBaHHS;
B) TpaHchOpPMYBATU MicCIeBi JepKaBHi
aJIMIHICTpallil B IHCTUTYT BJIa/IN HA 3pa30K
(ppaniyspkoro mpedekTa, MOKIUKAHOTO
3abe3reuyBaT aMiHiCTPaTUBHUI KOHTP-
0JIb 3a JiSJIbHICTIO OpPTaHiB MiCIIeBOTO
CaMOBpSIIyBaHHsI Ta 3a0e3Ie€YeHHsI Y3T0-
JUKEHHSI PEeTriOHAIbHUX TOJIITUK 1 BUPIB-
HIOBAaHHS PO3BUTKY PETIOHIB; T) BBECTU
THCTUTYT MyHIIUTAIBHUX OMOYICMaHiB;
1) shificHuTH JeperyioBanHs (Jibepati-
3alif0) eKOHOMiuHO1 misgabHocTi. Ilpnm
IIbOMY Y3TO/I>KEHHSI PEriOHaJIbHUX MicIle-
BUX 1 JIep/KaBHOI MOJIITHK Mae 3abe3rmeuy-
BaTHUCA KOMILJIEKCHOIO pedOopMoIo 110/1aT-
KOBOI CUCTEeMHU Ha 3acajiax JlelleHTpari3a-
111, aJMIHICTPATUBHO-TEPUTOPIAJbHOTO
ycTpoio Ta (opMyBaHHS 1IyOJIYHOT BJIau
Ha 3acajzax cyOCHaiapHOCTI MiX Jepska-
BOIO, TIPOMIKHOIO MyOJIIYHOI0 BJIAZO0I0 i
MICIIEBUM CaMOBPSI/LyBaHHSIM.

3rifHO 3 KOHIIEMIIEI0 COIIETATBHOTO
KOHCTUTYIIIOHAII3MYy Ma€ OyTH 3aIipoBa-
JIPKEHO 30a/IaHCOBAHMIA PO3IIO/LI Bi/IIIOBI-
NAJIHOCTI MIX Jlep;KaBol0, MiCI[eBUM
CaMOBPSIZIYBaHHSIM 1 TPOMAJISTHCHKUM CYC-
MiJIBCTBOM. Y I[bOMY KOHTEKCTi MU BOaya-
€MO TPU OCHOBOIIOJIOKHI IHCTPYMEHTH:

* [10-TIepliie, peajbHe 3aITPOBA/KEHHS
Ha JIOKQJIbHOMY 1 PerioHaJibHOMY pPiBHI
yOJIiYHOI BiIaay e-government (€J1€KTPoO-
HHe YPps/yBaHHSI) NacThb 3MOTY 3aollla-
ity iHdopMaIiitHi, TPOIeaypHiI Ta
opraHizariiini pecypcu i 3abe3neyuTH

* MPABO YKPAIHW « 2014 « Ne 9

OLIbII KOMIIETEHTHI, pedJeKTUBHI Ta
olepaTUBHI yIPaBJIHCHbKI pillleHHA,
3aCHOBaHI Ha TpaHCIAPEHTHOCTI Ta
OaaHCYBaHHI IyOJIYHUX i MPUBATHUX
iHTepeciB;

* I[O-/pyre, TpPaKTUYHE BTILIEHHS
HPUHIUIY cyOcumiapHoOCTi, 3rigHo 3
SIKUM a) TTOBHOBAKEHHAMU HAJIJISIETHCS
caMme TOW piBeHb BJIAJIU, IKUN € MaKCH-
MaJIbHO HAOJIMKEHM JI0 JKUTEJTIB IpOMa-
M 1 BOJIOJIE HAJIE;KHUMMU 1 JOCTATHIMU
pecypcaMu JJis 1X peadisailii, y CBOIO
gepry, 0) BUKOHAHHS 3aBJaHb OiJIbIIOTrO
MaciiTady Ta Takux, IM0 mepexbavae
3aJIly4eHHs JJOJIATKOBUX PECyPCIB, MiJs-
rae rnepeayi Ha BUIIUN 1abesIb BN,

* [I0-TPETE, a) MAKCUMAJIbHY Tlepe/iady
MaTepiaibHUX 1 (DiHAHCOBUX pecypciB Ha
MiCIIeBUI 1 perioHaJIbHUI PiBeHb BJIAIU 3
MeTOI0 3a0e3TeYeHHsT IX CaMOI0CTaTHOCTI
3 JlelleHTpastizalliero (piHaHCiB Ta CUCTEMU
TpaHcdepTiB y OOIKETHIN cucremi;
6) MOCTyIOBe 3alpOBAKEHHST 3acajl
KOTEPEHTHOCTI — Y3TO/[PKEHHST TOJITUKN
MIK perioHaM¥ 1 BUPIBHIOBAHHSI 1X PO3BU-
TKY JIep>KaBoio uepe3 ¢ickaibHi Ta (piHaH-
COBI IHCTPYMEHTH.

B opranisarnii KOHCTUTYLIMHUX opra-
HIiB Jlep/KaBHOI BJIaay HEOOXiIHO IIifBU-
HIUTH POJIb TapJaMeHTapu3My, 30KpemMa
(bopmyBaHHS ypsay Ha MapjaMeHTChKii
OCHOBI Yy TIOEJIHAHHI 3 KOHCTPYKTUBHUM
BOTYMOM 1 BOoTyMoM joBipu. Hacam-
KiHellb, 3 TOYKU 30pYy COIlieTaJbHOTO
KOHCTUTYIIIOHAJII3MY Ma€ CBOIl IepeBaru
GikamMepu3M HapJIaMeHTY, OCKIJIbKI BEpX-
HJ TajaTa TapJaMeHTy CJAYKUTUMe
iHCTpyMeHTOM 30asaHCyBaHHSI 3arajib-
HOJIEp;KaBHOI Ta PerioHaJbHUX TOJIITHK.
Ha Takiii ke MmpaBOBiii OCHOBI iCHYE
norpeba 3aKOHOAABYOTO PEryJIIOBaHHS
y4acTi mapJjaMeHTy Ta ypaay y IpUNHSAT-
Ti BJIQJIHUX PillleHb HA HA/HAIlIOHAJIbHO-
My piBHi, 11100 BU3HAYUTHU MTPABOBI 3aCO-
Ou JIeriTUMHOCTI y4dacTi YKpaiHnu y Haj-
HaI[lOHAJIbHUX 06’€IHaHHSAX 3 METOIO
BpaxyBaHHS JIOKQJbHUX 1 PEriOHAJIbHUX
iHTepeciB, MOOYJOBU peasbHO AiI0Y0i
e(eKTUBHOI MepeXKi MyOIiYHOI BJIAIM.
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CaBumH M. B. PedpopmyBaHHS MicLLeBOro camoBpsiayBaHHA B YKpaiHi y KOHTeKCTi

couieTanbHOro KOHCTUTYLiOHanNi3My

AHoTauif. Y CTaTTi pO3KPUBAETLCSA 3MICT AOKTPUHW COLLeTaNbHOMO KOHCTUTYLIIOHANI3MY,

ef1eMeHTOM SIKOrO € peanbHO rapaHTOBaHe MiCLLeBe CaMOBPSAAYBaHHA. AKLLEHTOBAHO yBary Ha
3aranbHin TEHAEHLII po3noAiny MOBHOBaXeHb BNagau MiX i1 pPiBHAMWU. BWCBITNEHO CTyniHb
B3aEMOZII MiCLLeBOro CaMOBPSAAYBaHHS Ta IHCTUTYTIB FPOMAAAHCHLKOro CyCMifibCTBA Y KOHTEKCTI
nenidepatBHoi gemokparii. ChopMynboBaHO BUCHOBOK MPO TeHAeHLIT hopMyBaHHSs Mepe-
XMBHO-LIEHTPUYHOrO TUMYy opraHizauii nyoniyHoi BnagW. 3 umx nNo3uLin copMynboBaHO
HM3KY NPONo3KLii LLoao peopMyBaHHS MICLLEBOrO CaMOBPALYBaHHA B YKPaiHi.

Knio4oBi cnoBa: penibepatvBHa LeMOKpPaTisi, KOHCTUTYLIOHAINI3M, MepeXWBHO-LeH-

TPWUYHa CTPYKTYpPa, MiCLIEBE CaMOBPSAYBaHHSA, NpaBa No4uWHM, NyonivyHa Bnaga, couietanbHuUmn
KOHCTUTYLLIOHANI3M.

CaBuyuH M. B. PedpopmupoBaHue MecCcTHOro camoyrnpasiieHUs B YKpanHe B KOH-

TeKcTe coumeTasibHOro KOHCTUTyumMoHaamsdma

AHHoTauums. B ctatbe packpbiBaeTCAa cogep>XxXaHne JOKTPNHbI COUMETAJSIbHOIO KOHCTUTY -

LMOHaNM3Ma, 3/1eMeHTOM KOTOPOro fBNAETCS peasibHO rapaHTMpPOBaHHOE MECTHOe CaMoy-
npaenexHue. AKLEHTMPOBAHO BHNUMaHWMe Ha ODLLEV TeHAEHUMN pacrnpeneneHus NoiHOMOYMIA
BNacTV Mexay ee ypoBHAMU. OCBeLLeHbl CTeneHb B3aMMOLENCTBMSA MECTHOTO CaMoynpasne-
HUS U WMHCTUTYTOB TPaXAaHCKoro obLecTBa B KOHTEKCTe OennbepaTMBHOM [eMOKpaTUu.
CchopMynnpoBaH BbIBOA, O TeHAEHLMM (POPMUPOBAHUS CETEBO-LIEHTPUYECKOTO TUMa OpraHun-
3aumuy nyonmyHom Bnactu. C 3Tnx no3numii chopMyIMpoBaHbl psag NPeLnoXeHnn no pedop-
MWUPOBAHMIO MECTHOIO CaMOoynpaBfeHNs B YKpauHe.

KnouyeBble cnoBa: [ennbepaTnBHas [OeMOKPaTUsA, KOHCTUTYLMOHANW3M, CeTeBO-

LUEHTPNCTCKaA CTPYKTYypa, MeCTHOe CaMoynpaBiieHMe, NpaBa YeJj10BEKa, ['Iy6J'Il/IL{HaF| BnacCTb,
coumeTanbHbIn KOHCTUTYLMOHAaITN3M.

Savchyn M. Reforming Local Self-Government in Ukraine in the Context of Societal

Constitutionalism

Annotation. The article reveals the content of the doctrine of societal constitutionalism the

element of which is actually guaranteed by local government. Attention is focused on the
general trend of the distribution of powers between government levels. The degree of
interaction between local self-government and civil society institutions in the deliberative
democracy is elucidated in the article. The author concluded on trends for shaping opinion
network-centric type of public authority. From this perspective, a number of suggestions on
the reform of local self-government in Ukraine is formulated.

Key words: deliberative democracy, constitutionalism, network-centric structure, local

self-government, human rights, public authority, societal constitutionalism.
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M.B. CaBuuH,
YKropoacbKuii 1ep:;KaBHUM IHCTUTYT iH()OPMATHKH, EKOHOMIKH i IpaBa

AKTYAJIbHI ITPOBJIEMU 3ABE3IIEYHEHHSA IEPKABHOI'O
CYBEPEHITETY I TEPUTOPIAJIBHOI HIJIICHOCTI
TA TEOIIOJITUYHE CTAHOBHUIIE YKPAIHHU

ITocranoBka mnpoGjemu. B ymoBax mnoganpmioi riiobamizailii CBITOBOI
€KOHOMIKH, HEOOXITHOCTI BUPIIICHHS €HEPreTUYHOI, AeMorpadiuyHOi, €KOJOTTUHO1
Ta 1HIIMX NpPoOJeM KOXKHA OKpPEMO B3siTa Jep)kaBa HE 3[aTHA MOBHOI MIPOIO
BUPIIIUTA CaMOCTIMHO ILUJIMH psii TUTaHb, $KI 3a0e3MeuyloTh Hal[lOHAJbHI
iHTepecu. Tum OibIlle HalliOHATBHI IHTEPECH OY/Ib-SKO1 IepKaBU CbOT'OJTHI MOXHA
po3risiAaTH y TICHOMY  B3a€MO3BSI3KY 13 IHTEpecaMu  MIXHApOJHOTO
cniBroBapuctBa. CydacHuii koHpmikT Mix [3painem Ta [lanectunoro, 1mo mo cyri
nepepic y BiHY, HEMOXJIMBO PO3B'S3aTH BHKJIMYHO BHXOASYM 13 IHTEPECIB IHX
Cy0'€KTiB MDKHApOJHUX BIJIHOCHH, JIWHAMiKa BHPIIIEHHS I[bOTO KOHMIIKTY
3HaYHOIO MIPOI0 BIUIMHE HAa TEOIOJITUYHE CTaHOBUIIE Yy perioHi bimsbkoro
Cxony.

TakuM umHOM, 3a0e3MEeYeHHS HAIIOHAJBHUX 1HTEpeciB YKpaiHM Ha
MDKHApOJIHIM apeHl TNOBUHHO YKJIQJaTHCS y CBITOBI IHTErpaliiiHi MpoLecH,
mpoiiecu  riiobamizaiii  CBITOBOI €KOHOMIKHM, VyHi(ikamii Ta 30JuXKeHHs
HAI[IOHAJILHUX 3aKOHOJABCTB, TIPUBEJCHHS BITUM3HSHOTO 3aKOHOJABCTBA Y
BIIMOBIHICTH IO CBITOBUX cTaHAapTiB. OTHOYACHO 11l MPOIIECH TICHO MOB'SA3aHI 13
3a0e3neueHHsIM HallloHabHOI Oe3neku Ykpainu. He napemuo y Koucrutymii
VYkpaiHu BUIIIAETHCA OCOOJMBHM HAmpsAM y Tally3l HaIllOHAIBHOI O€3meKku -
3a0e3nedyeHHs JeP>)KaBHOTO CYBEPEHITETY Ta TEPUTOPIATbHOI IITICHOCTI YKpaiHu.
SAx BaxIMBUN TPEBEHTUBHUM 3acid y I[bOMY BIJIHOIIEHHI, Ha IyYMKYy aBTOpa,
HEOOXITHO TaKOoX pO3MNISIaTh MpodsieMu 3a0e3nmedeHHs 000POHO3/IaTHOCTI
Ykpainu.

HauionanbHi iHTepecu YkpaiHH Ta 1i reonoJiiTH4He CTAHOBMILE.
Vkpaina Ha aymky C. [aHTiHrTOHa 3HaXOJUTHCS HA MICII PO3JIOMY MIXK
€Bpa3iiChKOI0 (CIIOB'STHCHKO-TIPABOCIABHOIO) Ta 3axiJHOI0 IHBLII3AIliSIMH, BOHA
CIIyKUTh HIOM MICTKOM M CXof0M 1 3aX070M, TOMY BiH XapakTepusye YKpainy
K "po3konoTy" KpaiHy . ['eomosiThuuHe MOJOXKEHHS YKpaiHM 0OYMOBIIEHO 3 ii
B3aeMoBigHOCMHamMu MiX Pociero, €Bponeiickkum Coro3om Ta CrnonydyeHUMHU
[lITatamu. 3riIHO IUBUTI3AMIAHOTO MIAXO0AYy OUTBINY YacTHHY YKpaiHM YMOBHO
MOYKHa BIJTHECTH JI0 CX1JTHOCJIOB'STHCHKO-TIPABOCIABHOTO THUITY IUBLII3aIlli, OJHAK
3axinmHa YkpaiHa Tsokie OUTBIIOI MIPOIO 10 3aXigHOT IuBLIIZaIli. TakuMm 9uHOM,
MOXHa 3pOOWMTH BHCHOBOK IO I JWJIEMa OCTAaTOYHO OyJe poO3B's3aHa TiJIbKU
Ticyis 3aBepiieHHs PopMyBaHHS YKpaiHU K €JMHOT MOJITUYHOT HaIlii.

Ha crorogni Ha cCBITOBIM apeHi YkpaiHa HE MOXKE BH3HAYUTUCH 13
MEPEBAKHOIO OPIEHTAIIEI0 CBO€EI 30BHINIHBOI MOJITUKA. YKpaiHa BXOAUTH Y
ChiBApyXHICTh HE3aJICKHUX JEepKaB Ha IIpaBax acoI[iHOBAHOTO YJICHCTBA. 3
iHImoro Ooky VYKpaiHa € OCHOBHUM YYaCHMKOM MIXKACP)KaBHOTO YTBOPEHHS
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['VYAM, nisnpHICTh SIKOTO B OCTaHHIN Yac MaiKe HE CIOCTEpIraeThCs. YKpaiHa
TaKOXX € YYaCHHUKOM YTOAM Npo MmapTHepcTBO 1 cmiBpoOiTHULTBO 3 HATO,
30KkpeMa B pamkax "llapTHepcTBO 3apaau mupy".

VY cdepl MIKHAPOIHOTO CIIBPOOITHUITBA Ta 1HTErpaiii YKpaiHi HeoOX1IHO
CaMOBU3HAUMUTHUCS 13 JOMIHYIOUMMH HampsIMKaMH TakKoro, K€ y CHeliaabHIN
JiTepaTypl OTpUMaJIO Ha3By "BeKTOpHOTro (aktopy”. unema, mepen KO CTOITh
Vkpaina, - 1e Hacammepea 1 caMOBHM3HA4YeHHS MI0JI0 Opi€HTaIii M0
€porneticbkoro Corozy un CHJI. ¥V mimomy cbOrojiHi BBa)aroTb, IO 30BHINTHS
MOJITHKAa YKpaiHu y LbOMY HampsMKy TMOBHMHHAa OyTu 30alaHcoBaHOl. Tomy
BaXJIMBUM € NOTIHOJIEHHs CriBpOOITHULITBA Ta 1HTerpauii sk B pamkax €C, Tak i
CHA.

Po3BUTOK yKpaiHCBKOTO CYCHIJIBLCTBA B paMKaX CBITOBOTO IMBLTI3aIlifHOTO
npouecy mnepeabadae  OararomMaHiTHICTH  QopMm  iHTerpamii y  CBIiTOBE
cuniBroBapuctBo. Came TyT poib TJaBU JEpXKaBU, ypAdy, I[apIaMeHry,
KOHCTUTYIIHHOI OoCTUIlli Ta miuedicuuTHUX (HOpM JIeMOKpaTii Mae HaA3BUYANHY
Bary. Taki BIJHOCMHM MAalOTh CKIAJHUM CHCTEMHUH XapakTep, aje BOHU
MOJIATAIOTh Y BH3HA4YE€HHI (OPM perioHajbHOro CHIBPOOITHHUIITBA YKpaiHU' Ta
BUPOOJICHHI YITKOi CTpaTeriyHoi MOJITUKH Yy CBITOBIM CHIIBHOTI. I[HTEerparis
VkpaiHu y €BpOINENChKlI TpaHCHAIIOHATIbHI CTPYKTYpU YCKIATHEHA PsIOM
YUHHUKIB, $KI HOCSITh KOHLENTYyaJlbHUN XapakTep , 1 MaioTh 3MICTOBHE
HABAaHTAXKCHHS K TMapaJurMH  PO3BUTKY YKPAiHCBKOTO CYCHJIBCTBA Ta
YTBEPAXKCHHS IEPKABHOCTI.

Bxomkennss VYkpaiHu y €BpOIEWUCHbKI TpaHCHAI[IOHAIbHI CTPYKTYpH
YCKJIQJHIOETCA THUM, 110 B YKpaiHl HE peaji30BaHO y MOBHIA MIpl MPUHILIUITY
BEpPXOBEHCTBA (MMaHyBaHHs) MpaBa, 'POMAJSHCHKE CYCHIJILCTBO HE BUCTYyMae Y
MOBHIM MiIpi caMOOpraHi30BaHMM, BOHO 3HAXOJIWUTHCS Ha CTajli JUHAMIYHOTO
po3BUTKY. laest 3axucTy OCHOBHHMX MpaB 1 cBOOOX (iHIWBIiIyasli3M) MOKH IO
MIIMIHIOETBCSI KOJIGKTHBI3MOM (HE COJMIIapu3MOM, SKHHA Tiepeadadae MOMITHIHY
JUCKYCil0 Ta KoHceHcyc). Taki nmBimi3aIiiiHi 3acaad XapakTepHi came s
€BPONEHCHKOTO CIIBTOBApUCTBa4.

Croeuiamicti 'y cdepl 30BHINIHBOI MOJITHUKK BIA3HAYAIOTh PO3MUTICTD
[HTEepeciB HalllOHANBHUX IHTEPECIB YKpaiHU, HEUITKICTh Y (hOpMyBaHHI CTpaTerii
30BHIIIHBOI MOJITUKH. 30KpeMa, Ha TyMKy 0araThOoX CHEI[aTICTIB TaKka HEUITKICTh
HacaMIiepe]] BU3HAYAEThCS KOHIICTIIIEIO T. 3B. "0AaraTroBEKTOPHOCTI" 30BHIIIHBOT
MOJIITUKHU, IO TPOSABISETHCS Yy BU3HAHHI y SKOCTI CTpaTeriyHUX MapTHEPIB
nopsiky 15-17 kpaiH, 1110 € T0CUTh JUBHUM.

Onnak CcpOroAHI OCHOBHA IMpoOjeMa € BH3HAYEHHS MPIOPUTETHOCTI
BimHOocuH o0 Pocii Ta €C. Bignocunu 3 PO e tpaguniitaumu, 3 ko0 YKpaiHa
Mae€ TiCHI €KOHOMIYHI, KyJbTYpPHO-IyXOBHI 3B's13ku. BimHocunu Ykpainu 3 Pociero
y IesKuX cdepax CTaHOBIATH MeBHI 3arpo3u s Hb.

[Tpobnema "po3konorocti” YKpaiHu MycyBajacs y nepioJ] mapJaMeHTChKUX
BUOOPIB IILOTO POKY y BHUCTYIAX PAIY POCIHCHKHX ACP)KaBHUX Ta MOJTITHYHHX
JSA4IB, a TaKOX JESIKuX pociiicbkux 3M1. OnnovacHo mouanacs PR - akmis, sika
Oyna HeryiacHO miaTpumana odiuiiHuM Kpemiewm, cnpsMoBaHa Ha OpPIEHTALIIIO
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VYkpainu g0 Pocii, "mpocyHeHHA" Mpopociiichbkoi opieHTalil y cdepi 30BHINIHBOI
nomitukn  Ykpaiau. 3 kiHmsg 2001 poky B Il SKOCTI Oyiia 3amyIneHa
nponarasaucTchbka akiis "B €Bpony - pazom 3 Pocierw', a nmemio mi3Hime moao
npuenHaHHs YkpaiHu g0 €Bpasiiickkoro Exonomiunoro CmiBTOBapHUCTBa
(€BpA3ECQC).

Ines interpamii 3 €C pasom Pocieto mae cyTTeBi BaaM, OCKIJIBKH
HaIllOHAJIBHI IHTEpECH YKpaiHU MPUB'I3YIOTHCA /10 YyKUX HAIIIOHAJTILHUX 1HTEPECIB
1 Jep)kaBa BTpadae CBOOOAY TOJITUYHOTO MaHeBpy. lle Takoxk yCKIagHUTH
BUKOHAHHS YKpaiHOIO psay 3000B's13aHb 3T1IHO MDKHApPOJHUX yroi Ykpainu. Ha
QYMKY MIHICTpa €KOHOMIKHM Ta 3 MUTaHb €Bporelcbkoi iHTerpauii A. [llnanaka e
Cepio3HI CyMHIBU y BUToAax BcTymy Ykpainu y €BpA3EC, ockinbku e mMoxe
MaTH SIK HACIIJOK KapJUHAJIbHY 3MiHY BITYM3HSHOTO 3aKOHOJIaBCTBA Ta B paMKax
IBOTO MDKJEP>KaBHOTO 00'€HaHHS iCHYe "30BCiM iHIIA ¢opMa BIIKPUTOCTI
puHKIB". 3 iHIIOTO OOKY Taka iHTErpallis € TaKO)K HEeBHTIIHOIO JUIs YKpaiHu, Tak
K He rependavyaeTbcss CTBOPEHHS 30HU BUIBHOT TOPriBii B 00'€Mi, BU3HAUYEHOMY
MiXaAepxKaBHUMH yrogamu y 1994 porii.

Ha nymky xonumiHbOro MiHICTpa 30BHIIIHIX cripaB Ykpainu b Tapacioka
CTpaTeriuyHa HeBU3HAUEHICTh KPaiHU Y 30BHINIHIN MOJITHUII TSATHE TaKOK HEBHUT1HI
Hachmiaku. He nuBiasumch Ha JOMOBJIEHOCTI MDK YkpaiHoro Ta €C mpo
MapTHEPCTBO Ta CIIBPOOITHUIITBO, TAYy3€Bl YrOJAU Ta OJTHOCTOPOHHI JIOKYMEHTH,
VkpaiHa 3aJuIIaeThCsi OCTOPOHB BiJ MPOIECY €BPOIMEUCHKOI IHTErpallii 1 TUM
Olbllle OTpUMalia ctatyc Kpainu "cycina". Takuii ctaTtyc € I0CUTh CyMHIBHUM, 1110
00 CyTi oO3Hayae "OpueaHaHHS YKpaiHM A0 Kojla SBHUX ayTcaiiaepis”
€BpOIHTEpraIiiiHoro mnporecyl.

MexanizMu iHTerpamii Ta mnpodgeMa 3a0e3nedYeHHS AEP:KABHOIO
cyBepeHiTeTry. KoMIuieKC IUX MUTaHb € TICHO B3A€EMOIIOB'SI3aHUM 1 1X BHUPIIICHHS
NOBUHHO OyTH B3aemMoysromkeHuM. Hacammepen HeoOXiAHO 3a3HA4YMUTH, U0 Y
KOHCTHUTYIIAX KpaiH 3axifHoi €BpoOnu SKICHO MO HOBOMY PEryJIOETHCS MUTAHHS
3a0e3neyueHHs 1ep>KaBHOrO CyBepeHiTeTy. Take

PETYNIOBaHHS TEpeciilye 3a MeTy 3a0e3MeUYeHHs] THYYKOTO MeXaHi3My
NEepepo3Mno/Iily NOBHOBAXKEHb LIEHTPAIBHOIO Ta MICLHEBUMHU BiaJlaMd BCEpEIUHI
JIep’KaBU Ta Tepefadi YacTUHU CYBEPCHHHX IpaB JIEpP’KaBH HAIHAIIOHATBHUM
CTpYKTypam (Hacammepea, €BponericbkoMy COr030B1).

Taka Momens BiIHOCHH MiXK €BPONECHCHKUMHU JIep>KaBaMH TPYHTYETHCS Ha
0CcOOMMBOCTSIX (POpMyBaHHA iX JEp>KaBHUX IHCTUTYIIM, YSIBJIEHHSX €BPOIEHIIIB
PO CHUIBHICTH iXHBOI JIOJII T4 HEOOXIAHICTh BUPILICHHS 3arajibHOEBPONEHCHKUX
CIipaB MICHs IIOKY po3pyxH, [omokocTy, mo mnepexwna €poma micias II-oi
CBITOBOI BiifHH. Ha choro/iHi1 y I0puan4Hii AyMIli Bce OlIbliie HaOyBa€e MOMTUPEHHS
JIyMKa, 10 B OJHINA JepkaBl Moke OyTH KiibKa cyBepeHiTeTiB. Hampuxman, y
dbenepaTUBHUX JepkaBax Yy BIAMOBIIHOCTI J0 KOHCTUTYIIIHHOTO MEXaHI3MY
pPO3MEXYBaHHSI IMOBHOBaXEHb IOBHOTOI CYBEPEHHOIi BIAaAU BOJOIIIOTH SIK
denepariis - 3 0IHOTO OOKY, Tak 1 cy0'exkTu emepartii - 3 IHIIOTO.

Takuif MexaHi3M Hepepo3NOoJuly HNOBHOBa)KE€Hb, KOJM MpeIMET BlIaHHS
PI3HUX PIBHIB BJIAJM MO CYT1 B3a€EMOJIONOBHIOETHCS 1 iX B3a€MO/isl 3a0€31eUy€eThCS
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PI3HOMAHITHUMHU  IHCTUTyTaMu  (KOHKypylO4a  KOMIIETEHIIisl,  1HCTUTYT
dbenepanbHOTO0 BTPYYaHHS, NMPHUHIIMAII KOOIepalii MK Jep)KaBOK Ta MICIICBUM
CaMOBDSITYBaHHSM, JICJICTYBaHHS TTOBHOBAXEHb TOIIO) Y €BPOIEUCHKIN Tpaguili
HA3UBAETHCS MPUHLUIIOM cyOcuaiapHOCTI. JlaHUM NpUHIUI LIE BIIOMUN 3 €MOXU
PeHecaHcy 1 BIH 3HAMIIOB CBiil MPOSIB y JIEIKUX KOHCTUTYLISIX KpaiH €Bpomu, 10
JIaJI0 3MOTY 3a0€3MeUnTH THYYKHI MEXaH13M JisSILHOCTI ITUX Kpaid y pamkax €C.

Taxk, 3rigHo 31 crartsamu 23, 24 OcHoBHoro 3akony ®PH 3ampoBamxeno
MeXaH13M nepepo3noairy noBHoBaxeHb Mk @PH ta €C, y BIAMOBIAHOCTI 10 4OTO
HimeyunHa BU3Ha€ MojI0KeHHS MaacCTpUXTCHKOTO JOrOBOPY Ta BU3HAE YMHHICThH
Ha BJIACHIN TepHUTOPii KOMyHITapHOrO npasa (mpasa €C), 000B'I3KOBICTh TUPEKTUB
opraniB €C, BUJaHUX Y MeXax iX MOBHOBa)XEHb. AHAJIOTTYHUM YUHOM BHUPIIIYE
nuTaHHs B3aeMoBigqHOocHH Mk €C ta ®panmiero y po3aim XI "€Bponeiichkuit
Coro3" Koucrutynis @panuii. BiamoBigHi 3MiHM TakoX Oyiud BHECEHI Yy
Kouctutyuito Itamii. Takum umHOM, iHTerpaiist e€Bporedcbkux kpaiH y €C
3a0e3neuyeTbcss MO CyTI 4Yepe3 MeXaHi3M  CaMOBHUKOHYBAaHOCTI  HOPM
KOMYHITapHOTO TpaBa.

[Tonibnoro pony Hopmu 3akpimuieHi y Koncrutymii Pocilicbkoi ®enepartii
(ct. 79), y BimnoBigHOCTI a0 sikoi P® moxke Opatu y4yacThb y MDKAEpPKAaBHUX
00'eMHAHHAX 1 MMepeaaBaTH iM YaCTHHY CBOIX MOBHOBAXKEHBb y BIAMOBIAHOCTI J0
MDKHApPOJIHUX YTOJ, SIKIIO 1€ He TArHe 0OMEXKEHHS OCHOBHHUX MpaB 1 CBOOO 1 HE
CylnepeunTh 3acajgaM KOHCTUTyLiMHOro mnany. Ha nymxky M. barmas y upomy
dbopMyIIIOBaHH] 3aKJIaJC€HO MPUHIMI B3a€EMHOCTI YCTYHKH TOBHOBAXXEHb 1 UITKI
MEX1 TaKUX YCTYIIOK.

Takoro poay nosioxxeHHs MH He 3ycTpiuaemMo y Koncrutyuii Ykpainu, ska
KOPCTKO PEryjIo€ TMUTAaHHS JIEP)KAaBHOTO CYBEPEHITETy Ta TEPUTOPialbHOI
HUTICHOCTI YKpaiHu, M0 Hacammepes TMOB'S3aHO 13 TIOPIBHAHO HEBEIHKUM
JIOCBIZIOM YKpaiHChKO1 AepxaBHOCTI. Tak, BXOMKEHHS YKpaiHM y MiKIEp>KaBHI
COI03HM, HaJTHAI[IOHATbHI YTBOPEHHS MOJIHMBE TUTBKM TPHU JAOTPUMAHHS TMEBHUX
YMOB.

[Ipuponno, 1moO HEOOXiAHOIO YMOBOIO HAOYTTS UWHHOCTI TOJOXEHb
MIXKHApOAHO-IPABOBUX AaKTIB € iX partudikaiis mapjiaMeHTOM abo B IHIIOMY
MOPSIIKY, BUBHAUEHOMY MIXKHAPOJAHHUM IMPaBOM. 3rigHo 3 4. 2 cT. 9 Konctutymii
VYkpainu ykJageHHs MDKHApOJHUX JOTOBOpIB, IO cymnepedarb OCHOBHOMY
3aKOHOB1, MOKJIUBE TUIBKH MPH YMOBI BHECEHHS 10 HBHOTO BIAMOBITHUX 3MiH.
Pa3zoM 3 TUM MPOEKT KOHCTUTYIIMHOTO 3aKOHY HE MOXE IepeadavyaTH JIKBIAAIIO
HE3aJIE)KHOCTI YU MOPYIICHHSI TEPUTOPIadbHOI LUIICHOCTI YKpaiHu, nepeadadatu
CKAaCyBaHHS 4M 0OMEXKEHHSI OCHOBHMX IpaB 1 cBo0o 1 (cT. 157 Koncturyiii).

ToMy BHMHHMKA€E TUTaHHS 3a SKUMH KpPUTEPIsIMM BHU3HAYaTH CTYMIHb
HEOE3MEeKu TOTO, [0 Ha OCHOB1 MIXKHAPOHOTO JOTOBOPY MOXeE OyTH mependadeHo
"mikBigamis He3andekHOCTI" AepkaBu. OCKUIBKH 3TiHO 31 cT. 159 OcHOBHOTO
3aKoHY 3aKOHOIPOEKT Mpo BHeceHHS 3MiH a0 KoHctuTyuii mepen posrisaom
MapJaMeHTOM MIAJIATaE TIOMEePEIHBOMY KOHCTHUTYLIMHOMY KOHTPOJIIO, JaHa
npobnema € mnpeporatuBoto Kouctutyuiiinoro Cyny, SKuil 1HTEpHpeTye
noyio)keHHd KOHCTUTYIIT 3riIHO TNPHUHIMIIIB BEpXOBEHCTBa ImpaBa. MoiHa
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MPUIYCTUTH, 1110 OCKUJIBKH Iie MOBa MPO 30BHIMIHBOMOITUHYHUN aCIEKT KaTeropii
JIEPKABHOTO CYBEPEHITETY, a caMe - He3aJIe)KHICTh, TaKli MIXKHAPOJIHI JJOTOBOPU UM
YCTAHOBY1 aKTH HaJHAIIOHAIIBHUX CTPYKTYp MOBHHHI TapaHTyBaTH MIHUPOKY chepy
CaMOCTIMHOTO BUPIIIECHHS MUTaHb 30BHINIHBOIMOJITUYHOTO XapakTepy YKpaiHOlo,
Kl CTOCYIOThCA 1i HAI[lOHAIBHHUX 1HTEpeciB. YKpaiHa HEe Moxe OyTH 1o30aBlieHa
HasiBHOT 1HQPACTPYKTYpH [AUIJIOMATUYHUX Ta KOHCYJIbCHKHUX YCTAaHOB 3a
KOPJIOHOM.

TepuropiajbHa WIJICHICTH | HEAOTOPKAHHICTH K ACNEKTH JAEPKABHOIO
cyBepeHiTeTy. BaXTMBUM acnekToM JAepKaBHOTO CYBEPEHITETY € TepUTOpiajibHA
IITICHICTD, SIKA € OAHIEI0 13 3acaJ KOHCTUTYIINHOTO Jamy. Y JaHOMY BHUIAIKY
HEOOXIZTHO PO3YMITH €IMHUNA MPaBOBUI pEXUM PpETYJIIOBAHHS Ha TEPUTOPIT
Ykpainu, nonepeKeHHs Ta YCYHEHHS 3arpo3H BiIUICHHS YaCTUHU TEPUTOPIT Bif
Ykpaincekoi aepkaBu. Lle o0ymoBieHo GopMyBaHHSIM €IUHOI MOJITUYHOT HaIlii B
VYkpaiHi, TMONEpeKEHHSI CeMapaTUCTChbKUX TEHACHIM y perioHaJbHOMY
po3BUTKOBI KpaiHu. CemapaTu3Mm CyHepeyuTh LIHHOCTSIM IPaBOBOI JEpXaBU Ta
iHTEepecaM HapoAy YKpaiHM Ta HAI[lOHAJbHUX MEHIIMH, M0 MPOXHUBAIOTH Ha
TepuTopii YKpaiHH, rajabMye EKOHOMIYHHUN 1 COIaJIbHHUIA MpOTpec, SIKUH B
Cy4aCHUX yYMOBaX MOKJIMBUH TUIBKHU MOPH YMOBI HAMTICHINIOT IHTETpallii.

[HmMi enemMeHT, IO XapakKTepusye JEpPKABHUM CYBEPEHITET, — II€
HEJIOTOPKAHHICTh TEPUTOPIi 1 JAEp>KaBHUX KOPJAOHIB. 3TITHO I[HOTO MPHUHIHUIY €
HEMIPUNHATHI OyAb-sIKI COpOOM JOMaraHHs Ha OyIb-fKy YacTUHY TEpUTOpIi
VYkpainu. YkpaiHa BoJO/i€ MPAaBOM Ha CaMOOOOPOHY y BHUIMAJKY MOCSTaHHS Ha ii
TEPUTOPII0 YU Yy BUIVISAL MOPSIMOi  30BHIINIHBOI arpecii Y  BUCYHEHHS
TEPUTOPIaTLHUX MTPETEH3IH.

3rinno KoncTtutynii Teputopis YKpaiHu y MexkaxX 1CHYIOUOTO KOPJOHY €
IIJTICHOIO 1 HEAOTOpPKaHHOI. TOMy JAeTallbHO IHTaHHS ACP)KaBHUX KOPJOHIB
VYkpaiHu Ta NPUHAIEKHOCTI i MEBHUX TEPUTOPIM BUPINIYETHCS BIANOBIIHUMU
MikHapoaHuMHu yrogamu. ChOroJiHI ICHYE O4YEBHAHA IMpoOieMa YTOYHEHHS
KOpIIOHIB Mik YkpaiHoto Ta Pociero, Pymyniero. Oco01MBO CKIQAHUM € MUTaHHS
JeMapKariii iepaBHOT0 KOpJOHY YKpainu 3 Poci€ro, oCKiIbKY BiH Ma€ MOPIBHSIHO
BEJIMKY MPOTSOKHICTh. Y BIAHOCHMHAX IMOAO JeMapKallii Jep>KaBHOTO KOPAOHY 3
PymyHi€I0 € CyTT€BI HEY3TrOJKE€HI MUTAHHS, OCKIJIBKA OCTAHHS y TOPYLICHHS
MNPUHIUIIIB  MDKHApOJHOTO TIpaBa MpeA'siBIs€e TEpUTOpialdbHI MpeTeH3ii A0
Vkpainu. Taki 00OCTaBUHHM MOKHA PO3TISAJATH SK 3arpo3y HalllOHAJbLHUM
iHTepecaM VYKpaiHM 1 1X, MOXJIMBO, HEOOXIJIHO BHUpPIIIYBaTH B paMKax
MIDKHApOJIHOTO apOITpaxy.

Y  BHYTpIIHBOMOJITUYHOMY  acCHeKTi  3a0e3MeUeHHs  NPUHIUITY
TEPUTOPIAILHOI  LUJTICHOCTI TOJISITA€ 'y TapaHTIsIX  YHITApHOI  TMOJITHKO-
TEpUTOpIANIbHOI  OpraHizamii myOJiyHOT BJIAJW Ta MeEXaHI3Max peaizailii
KOHCTUTYIIIHHOT ~ TapaHTii  MICIIEBOTO  CaMOBpsAyBaHHS.  3a0e3reueHHs
oprasizaiiifHoi caMOCTIHHOCTI MICIIEBOTO CaMOBPSAYBAHHS SIK OCOOJIMBOTO BHIY
myOJIIYyHOT BIaJAM CTBOPUTH, HA JYMKY aKTOpa, MPEBEHTHUBHHM 3aci0 MOXIMBUM
CeNapaTUCTChKUM TEeHACHLISIM B VYKpaiHi. Y pgaHoMmy Bunaaky HeoOxinHo
HAallOBHUTH  pEaJbHUM  3MICTOM  KOHCTUTYLIHHY TapaHTii0  MICLEBOI0
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CaMOBpSyBaHHS ~ 4Yepe3  MEXaHI3MH  BHUPIBHIOBAHHS  PIBHA  PO3BUTKY
TEPUTOPIATTLHUX TPOMA.

Jesiki acnmexkTm 3a0e3ne4YeHHS] HALNIOHAJIBLHOI 0e3leKH Ta NPUHLMII
COLIAJIbHOI TPAaBOBOI JEMOKPATHYHOI Jep:KaBH. I[HTErpajbHOrO0 MOHATTA
3raJlaHoTO TPHUHIMITY HE 3YCTPIYa€eThCs B JIITEpaTypi, B SKIM JA€ThCS JIMIIE
XapaKTEPUCTHKA MOr0 OKPEMHUX KOMIIOHEHTIB. BaxxiaumBuM 3paetrbcs y Janomy
BUMAJKY (DYHKIIIOHYBaHHS MEXaHI3MiB PHHKOBOI eKOHOMIKH Y KOHTEKCTI cTamoro
(mMaTpuMyBaHOTO) PO3BUTKY, SIKi Ha 3acafgax JeMokparii Ta comiaabHOTO
napTHEpPCTBa 3a0e3MeUniIn COoliaNbHO-TIpaBoBUil 3axuct y Jlepxkasi. CTBOpeHHS
HAJIMHOTO MeXaHi3My 30aJlaHCOBAHOTO MyOJIIYHO-BIAAHOTO BILUIMBY Ha CYCIIJIbHI
IpOLECH 3 METOI 3a0€3MEeUeHHs COILabHO-MPABOBOTO 3aXUCTy NACTh 3MOTY
chopMyBaTH CTIMKy OCHOBY JUIsl BHYTPIIIHBOI IOJIITUKH, 30KpeMa B cdepi
PUHKOBOI €KOHOMIKH, 3a0€31eUeHHI OCHOBHUX MpaB 1 CBOOOI.

OTxe, 30BHIIIHS TOJITUKA OUIHIIOI MIpPOI0 3aJIEKUTh BiJ BHYTPIIIHBOI
MOJIITUKH, 30KpeMa BiJI €KOHOMIYHOI 1 COIIabHOI MOMITUKK. Tak. BIAMOBIAHICTH
YKPaiHCHKOTO 3aKOHOJ/ABCTBA €BPOIEUCHKUM CTaHAApTaM, IIPOBEACHHS IMOJITHUKA
COIIAILHOTO 3aXUCTYy, sKa 3a0e3neuye TigHe ICHyBaHHS 0coOU, HaleKHUN PiBEHb
nomi BHIT na nymy nacenenust tomto f y mepeniky Bumor Bcrymy B €C Kkpail-
KaHIUIATIB.

ComianbHa cdepa € BaXIMBOIO cheporo 3a1HCHEHHS TOTITUKU 3a0e3reueHHs
1€ CTOCYEThCS 3a0€3MEUCHHs] TPOMAJICBKOTO MHPY Ta TapaHTiil (QyHKI[IOHYBaHHS
IHCTUTYTIB TPOMAJSIHCHKOTO CYyCHJIbCTBA. B ocTaHHiii dYac mpobiemaTrnka
TPOMAJITHCHKOTO CYCIUIBCTBA CTajla MPEAMETOM OypXJIMBOI JHMCKYCIi cepen
BITUM3HSHUX JCPKaBHUX 1 MOMTUYHUX Ais4iB. [Ipobiiema mossirae B TOMy, IO B
CyYaCHHMX YMOBax Hi JIep>KaBHI1, HI CYCIIJIbHI IHCTUTYTH HE B 3MO031 TOBHOIO MipOIO
CaMOCTIHO BUPIIIUTH POOJIEMH, SIKI BUHUKAIOTh. 30KpeMa, JeprkaBa ChOTOAHI HE
BOJIOJII€ JIOCTaTHIMU pecypcaMd Yy CTBOPEHHI €(EKTUBHOIO MeEXaHI3My
COIIAILHOTO 3aXMCTY HACENeHHs, TOMYy Oarato QyHKIIN y 1iil cdepi AeneryroThes
IPOMAJICBKUM CTPYKTypaMm 3a JIOMOMOTOK CTHUMYJIOIOYUX METOAIB (3HUKEHHS
PIBHS OMOJATKyBaHHS, MATPUMKA MISJIBHOCTI OnaroaiiHuX (DOHIIB, KPEAUTHUX
CHIJIOK, OJarofidHUX opraHizaiiii Tomo) B CBOIO Yepry CycHmiibCTBO HE MOXKE
BUPINTYBaTH CAMOCTIHHO COIllaJIbHI KOH(MIIKTH, IHBECTYBaHHS y Tally31 €KOHOMIKH,
AK1 TTOTPeOyIOTh 3HAYHUX pecypciB. Lle BUIMIOCS y KOHIEMIII0 MiATPUMYBaHOTO
(y nitepaTypi 4acTilie BXKUBAIOTh TEPMiH "cTajaoro") po3BUTKYO.

Bigoma B ocTaHHIi yac rpoMajicbka JUCKYCIs 11010 TPUPOAN B3a€EMO/IIT MiXK
IrPOMAJCHKUM CYCIIJIBCTBOM 1 JIE€P>KaBOI0 HE PO3CTaBUJIAa OCTATOYHUX KpAINoK Hajl
"1". Ile nutanHa me Oyae NpPeaAMETOM T'POMaAChKOrO IUCKYpCy Y ILIOMY
npo0sema MmoJsirae B TOMy, II0 CYBEPEHHICTh JIepKaBU CTAa€ BCE Al PO3MUTOIO.
30kpeMa, MpaBOCYO'€KTHICTh PSNly JEPKaBHUX OpPraHiB, YCTaHOB, OpraHi3ailii
MPOSIBIISIETHCS SIK Y MyOIIYHO-TIPaBOBii, Tak npuBaTHil cdepax. [lorpedye cBoro
JOCTIPKeHHS TIPUPOIU JisSUTbHOCTI TaKMX JEP’KaBHUX YCTaHOB sk HarioHanbHUiM
O0ank, @DoHm pgepxkaBHOro MaiHa. JlepkaBHHMII KOMITET IO PEryJIIOBaHHIO
(GOHIOBOTO pUHKY Ta pPUHKY I[IHHUX ManepiB Tomo. 3 1HIIOTO OOKy
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CIIOCTEPITAa€ThCS JCNIETYBAHHS JIEPIKABOIO PSAAY BIAAHUX (DYHKIINA TPOMAJCHKUM
CTPYKTYypaM (aJiBOKaTypa, HoTapiaT, ayAUTOPChKa CIIy>k0a, TOIIIO)

3 1Oro TPUBOAY OJHI aBTOPU BBAKAKOTH, IO HE 3aBXKIU AaAKTHBHE
pPO3BUHEHE T'POMAISHCHKE CYCIIJIBCTBO € TapaHTOM JIEMOKpaTii, Xo4a Take
JTUCHUILIIHYE JepKaBy, NPOCYBa€ pi3HI TPyNU HaceJleHHs, 3a0e3neuye iXHIo
AKTHBHY YYacCTh y MOJITHYHOMY >KHUTTI. 30KpeMa, MOMIUPIOETHCS 171€0JI0oTeMa, 1110
HIONTO ©Oarato HEypSJOBHX OpraHizaiiidi Maibke TOBHICTIO 3ajeXaTh BiJl
1HO3eMHHMX OpraHizamii 1, B3aramgi, MmO "pi3Ke TMOCHJICHHS TPOMAJIIHCHKOTO
CYCHUIbCTBA € CHMIITOMOM HE0E3MEUHOT0 OCIa0IeHHS MO THYHUX CTPYKTYp" 10.

Ha nymky iHIIMX JepskaBa 3MOXKe BIAITPATH Ba)XIJIHUBY pPOJIb y PO3BUTKY
3I0POBOTO TPOMAJTHCHKOTO CYCIIJILCTBA, CTBOPIOIOYM S(PEKTUBHE 3aKOHO/AaBYC
CEpeNoBHINe, CHUCTEeMY YITKHX 1 TMPO30pPUX MPOLEAYp, uepe3 MOJaTKOBE
CTUMYJIIOBaHHS OJaroAiiHOl MAiSUIBHOCTI ¥ MapTHEPCTBO 3 HEACPKABHUMHU
oprasizarismMu.

VY HaBeneHUX JyMKax MPOCTIJAKOBYEThCS JHUCKYCis IIOAO0 MpoOIeMu
¢dbopMyBaHHS Tak 3BaHUX "Tpym iHTEpeciB", sIKi CTaIOTh OCHOBOIO AJis POPMYBaHHS
HOJMITHYHUX CTpyKTyp. Came 3 [HMX NOPUYMH OJMH 13 aBTOPIB KOHIEMI]
rpoMaasiHCbKoro cycniuibeTBa Imanyin Kant posrmsgaB ioro sk ogHy i3
nepelyMOB BUHUKHEHHS MPABOBO1 JIEP)KaBU, OJHAK BIIIIISAB O€3IM0CEPeIHRO caMe
IPOMAJITHCbKE CYCMUIBCTBO BiJ MOJITUYHUX CTPYKTyp. | chpaBii, MOMITHYHA
cucTeMa OUIBIIOID MIPOK BHUCTYMAE CBOEPIAHOIO CIOIYYHOIO JIAHKOI0 MIXK
JIEP’KABOI0 1 TPOMAASHCHKUM CYCHUIBCTBOM, a TOMY 1 € CaMOJ0CTaTHBOIO.
[ToniTuka 3a CBOEK MPUPOAOID € CIIOCOOOM 3a0€3MEUYEHHS COIIAIBHOTO MHUPY Y
IPOMAJITHCHKOMY CYCHUIBCTBI Ta JA€pPKaBl, CEPEIOBUILEM, B IKOMY Y3TOJKYIOTHCS
PI3HOMAaHITHI 1HTEpecHu 'TpyIl THCKY', TpoMaAchkux o0'eqHanb '. Ha mymky B.
MezaBenuyka y bOMY MPOIECI BKJIMBY POJb MOCIAAIOTH MPOodeciiiHi CIiIKU, Y
iJIOMYy 1151 Tpo0JieMaThKa BUPIIIYEThCS uepe3 POpMYyBaHHS CUCTEMH COJIAApU3MY
SIK HEOOX1THOT YMOBH PIBHOBarv rpoMajiCbKOTO CYCITiJbCTBA .

3 Ttouku 3o0py 3abesneuenHs Hb nana mnpobrema € mnpobremoro
BPETYJIIOBaHHS COLIANbHUX KOH(QIIIKTIB, IO € MPEeIMeTOM KOHQIIKTOJIOrI],
30kpeMa opuAnYHOi KOHGikTonorii. KoH(ikTH MOXYyTh BUHUKAaTH Ha
1HMBIIyalbHOMY PiBHI, PIBHI COLIAJIbHUX CHUIHHOT, @ TAKOXK HA MOJITUYHOMY Ta
reonomiTidHOMY piBHSAX. KOH(IIIKTHI B3a€MOBITHOCHMHHM BEIMKHX COIIaJIbHUX
CHITBHOT TMEPEBAXHO OOPOCTAIOTh MHOXKHMHOIO OUIbll JpiOHMX MPOTHPIY Ta
KOH(JIIKTIB, HaBiTh JO I1HJIUBIAyaJdbHUX. BHUTOKM MOMITUYHOrO KOHQIIKTY
MICTSITBCSl Y CaMiil TPUPOIl MOTITUKH, MOJITUYHINA CUCTEM] CyCHIIbCTBA 1 ii siapa -
nepxkaBu . Tomy AepkaBa HE MOXKE CaMOyCYBAaTHUCS Bl BUPIIICHHS KOH(IIKTIB, a
BUKOHYBAaTH (PYHKIIIi 3a0€3MeYeHHs COIIaTbHOTO MUDY.

VY MONITHUIN COIIaTBFHOTO 3aXUCTY JepkaBa 3a00B'a3aHa 3a0€3MEeYUTH T1THHMA
JUIsl 0coOM piBeHBb 10X0iB. Sk BBaxkae pociiickkuii BueHnit O. Kyradin, ronosne
3aBIaHHS COIIATPHOTO PO3BUTKY CYCIJIbCTBA BU3HAYAE

OCHOBHI HAaNpsSMKH COLIAJBHOI TOJITUKH, peaizallis sSKUX Ha MPaKTHUIll
3a0e3neunTh 3MiHYy camoi cyTi nepxkaBu . Ha nymky II. ['mymenka HeoOxiaHO
BECTU MOBY caMe COLIaJIbHO-TIPAaBOBUI 3aXMCT, OCKUIBKM "COLliaibHA JIOTIOMOTa €

7

163



«Teopis i paKTHKa MEPEXO/Ly 10 PUHKY: €KOHOMIKO-TIPaBOBU, MDKHAPOIHUHI Ta iHQOPMAIIHHO-TEXHOIOTTYHUI aCTIEKTH»
Marepianu I1I MibkHapoaHOT HaykoBo-npakTHuHOI KoH(pepenuii (10-12 kBiTha 2002 poky). Yxropon (3ax/lY) — CHina

HEMUCITUMOIO 0€3 1i y3aKOHEHHS, YKJIaJIeHHs Y MEeBHI PaMKU 3aKOHOIOJIOKEHHS, B
TOM 4ac SIK MPaBOBUN 3aXUCT 3aBXKIU CIPSAMOBAHUI HA JOCSITHEHHSI, BUPIIIECHHS
CoLlaNbHUX I1ijIei 1 3aBaanp" . JI1MiCHO, KOHCTUTYIIIIHE 3aKpIMJICHHS COIliaTbHHUX,
eKOHOMIUHUX, KYJIbTYPHUX MpaB Iependadac iX KOHKPETH3aIlil0 Y MOTOYHOMY
3aKOHOJABCTBI Ta 3AIMCHEHHS TMOJITUKH COIIAJbHO-TIPABOBOTO 3aXHCTy 3 OOKY
ypsiny. TiIbKH TaKUM NUISIXOM MOYKHA TTOAOJATH JUIeMy 3a0e3MeueHHs NpsMoi i
KOHCTUTYUIMHUX HOPM, SIKI 3aKpiIUIIOIOTh 3rajiaHi OCHOBHI mpaBa. Pesrome.
[nterpamiss  Ykpainm y  HaJHALIOHANbHI  CTPYKTYpu  oOyMmoBJeHa  ii
BHYTPIIIHBOMIOTITHYHUME (DAKTOPaMH, 1110 CTABUThH MEPE]l ISP KaBOIO 3aBIaHHS 110
(GopMyBaHHIO €(EKTUBHMX BJIAaJHUX IHCTUTYILIH, (OPMYBAHHS €JUHOI, THYYKOI
MIPaBOBOi CUCTEMH, SIKa MICTHJIa O MeXaH13MHU i1 30JIM)KEHHS 13 3araJlbHOBU3HAHUMH
NPUHIIMIIAMY 1 HOPMaMU MI>KHAPOHOTO MpaBa, a TAKOXK MeXaHi3MHu ii yHidikamii y
BIJIMOBITHOCTI 0 BUMOT HAJHAIIOHATLHUX CTPYKTyp. CamMoBU3HAaUCHHSA YKpaiHU
IOJI0 1HTEerpamii J0 BIIOMHUX HaJTHAIIOHATBHUX I1HCTUTYIM 3aJekKUTh BiJ
dbopMyBaHHS MEXaHI3MYy B3a€EMOJli MDK CTPYKTypaMHd TPOMaJSHCHKOTO
CyCHIbCTBA Ta JEP)KABH, a TAKOXK CTIMKOCTI MOJITHYHOI CHUCTEMH 1 CHCTEMHU
napJaMeHTapu3My. AHaIi3 TEOMOJITUYHOTO CTAaHOBHINA YKpaiHU CBIIUUTH, IO Y
JAJeKii TEepPCIEeKTUBI MOJIMBI TPU TIMOTETUYHMX BapilaHTH i1 1HTerparii 10
HaJHAIIOHAIBHUX CTPYKTYp: a) OTpuUMaHHs crarycy wiena €C; 0) mopaibliia
iHTerpanis B pamkax CH/I; B) inTerpanis sik B pamkax €C, tak 1 CHJI B KOHTEKCTI
(dhopMyBaHHSI CBOEPIMHOTO "MIBHIYHOTO KUIbI" 00'emHaHuX AepkaB. Ha mymky
aBTOpa, BAXKJIMBUM [UIs YKpaiHM y IHTETpalifHUX TMporecax € 30epexeHHs
CBOOOAM TMOJITHYHOTO MAHEBPY 3 METOI0 3a0e3MeueHHs] BIACHHUX HaIllOHATBHUX
1HTEpECIB Ta MOMEPEHKEHHS MOXKIMBUX 3arpo3 Y KpaiHi sIK MOJITUYHOT HaIlli.
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