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TRESTNE PRAVO
TRESTNE PRAVO VYMAHANIE

PUNISHABILITY AS A CHARACTERISTIC OF A CRIME

Andrushko A. V.
Associate Professor, Candidate of law sciences
Uzhhorod National University
Uzhhorod, Ukraine

The Criminal Code of Ukraine (ch. 1 article 11) defines crime as ‘a foreseen by
this Code socially harmful culpable act (action or inaction) committed by a subject of
a crime’. Based on this legal definition of a crime, scholars cannot come to a unani-
mous position on what characteristics characterize an act as a criminal one. Research
literature on criminal law mostly emphasizes four characteristics of a crime: social
dangerousness, illegality, culpability and punishability [4, p. 53; 6, p. 74]. Some
scholars follow the afore-cited legal definition in which the characteristic of
punishability is not mentioned directly and mention only three characteristics of a
crime: social dangerousness, illegality and culpability [7, p. 226]. Thus, in the crimi-
nal law science does not always recognize punishability as a separate characteristic of
a criminal act. However, this does not mean that scholars completely ignore
punishability in their research. Our study of scholar works on criminal law revealed
that punishability is frequently viewed as a structural component of such an important
characteristic of a crime as illegality. Prof. N. F. Kusnetsova, for instance, does not
separate punishability as an independent characteristic of crime and suggests that
punishability is the second after prohibition component of a criminal illegality [8, p.
138-145]. Therefore, when some scholars separate illegality and punishability as two
independent characteristics of a crime, others essentially see punishability as a part of
illegality characteristic. This naturally raises the question of correspondence between
illegality and punishability.

It shall be also underlined that even those scholars who separate punishability as an
independent characteristic of a crime sometimes take ambiguous views on the es-
sence of this characteristic. Prof. M. I. Khavroniuk lists punishability among manda-
tory f:haractcristics of a criminal act [5, p. 43] but admits that it is ‘a component of
criminal illegality and a mandatory characteristic of a crime’ [3, p. 47]. In our opin-
10n,'such an approach is not fully justified because it raises the question: If criminal
punishability is considered a structural component of criminal illegality then why is it
listed among independent and mandatory characteristics of a criminal act?

torirsl gn; oIiainion, merging of Punishability and illegality is. not justified siqce it c}is—
oins Ctual contents and _functlonal' role of such a characterlstlcz of crime as 111ega11ty,
ok t:)S gt formal _reﬂecuon of 8901a1 da}ngerousness and_ consists in the idea that in
by Curreme P.CC(.)gmzed. as a criminal action a corresponding action shall be foreseen

criminal legislation.
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We also see as contradictory the popular in criminal law research point of viey,
that punishability as a characteristic of a cril_ne is a threat of punishment application
for a crime laid down in criminal law sanctions [4, p. 59; 6, p. 77; 10, p. 110]. Ag
A.P. Kozlov correctly indicates ‘threat of punishment is laid down in 2 sanction of 5
criminal law norm, and sanction itself cannot be included into a crime since a threat
of punishment it includes is a consequence of a committed crime and cannot e in-
cluded into a crime’ [3, p. 749]. In this context, Prof. P. L. Fris claims that ‘crime is
defined by a disposition of a criminal law norm, not by a sanction’ [11, p. 103].

In opinion of O. Bibik (which we share), the approach that punishability of an ac-
tion foresees its prohibition and a corresponding sanction in the criminal law for
committing such an action ‘deprives a notion of a crime of its reliance on punishment
— one of fundamental institutes of criminal law — by artificially cutting relation be-
tween crime and punishment’ [1, p. 9]. Taking all mentioned above into consideration
we view as probably better substantiated an approach in which punishability as a
characteristic of a crime is viewed as a possibility of infliction of punishment — the
most severe and repressive form of state coercion — for a criminal action committed
by a person [1, p. 9]. Therefore, the characteristic of punishability means not only
presence of a corresponding sanction in a criminal law norm but more importantly a
potential possibility of application of criminal punishment to a person who committed
an action prohibited by criminal law (only punishment and not administrative penal-
ty, for instance, because, as N. D. Durmanov correctly indicated, ‘elimination of
punishability from the list of crime characteristics erases distinction between crime
and non-crime’ [2, p. 188]). We say ‘possibility of application’ since it is known that
commission of crime not necessarily leads to infliction of punishment (criminal legis-
lation foresees such options as discharge of punishment or discharge of criminal lia-
bility). Nevertheless, this fact itself does not contradict the requirement of criminal
punishability since what is essential is a potential possibility of application of pun-
ishment to a person in case of commission of an action prohibited by the Criminal
Code. Moreover, M. 1. Khavroniuk correctly emphasizes that ‘post-criminal behavior
of a person and post-criminal Judicial evaluation of a person and action committed do

not transform a de facto committed crime into a non-crime’ [5, p. 47].

Summarizing all mentioned above we shall agree with S. A. Markuntsov who con-

cludes that punishability as an independent characteristic of a crime has social utility,
since it ‘additionally legitimizes possibility of criminal law effect as the last and most
severe instrument of state coercion; defines limits of such criminal law effect Py
framework of norms laid down in the Criminal Code (not only in sanctions of Special
Part of the Criminal Code); plays certain preventive role’ [9, p. 33]. _
. Taking these thoughts into consideration, we may conclude the following: 1) crim-
ma-l l}legality and punishability are independent characteristics of a crime; 2) charac-
teristic of punishability provides for potential application of criminal punishment fod
person who committed an action prohibited by criminal law; 3) punishabill.ty as a
qharacteristic of a crime can serve as one of criteria for differentiation of crimmal_ac'
tions from other kinds of law infringement which do not deserve criminal punish-
ment; 4) it is reasonable to include definition of punishability as an independent e
acteristic of a crime into ch. 1 article 11 of the Criminal Code of Ukraine.
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Bpatinos L L
cmyoeHm
Incmumymy npokypamypu ma cniocmea ,
Hayionansnozo yHigepcumemy «O0ecbKa IopuouyHa akaoemiay
M. Ooeca, Ykpaina

IlpoGnemu, now’s3ani 3 IPUTATHEHHAM eTORHOMITHIX 0Ci6 /10 KpHMiHATBHOL BUA-
MOBIZIANBHOCT] 3aBk/M BUK/IMKATIM iHTepec y BUCHHX, MPOTC cii 3ayBaXMTH, MO
OCTAHHIMM POKAMH 1€ TMTAHHS € OCOOITUBO AKTYaIbHAM, i e 06yMOBJIEHO THM, 110
3pocia KinkkicTe 3nmoumHiB cepeji MILTITKIB. Taxi Bueni, sx B.H. P)’Pﬂ“‘l [6],
T.A. Tonyap [7], L.A. Ko63ap [8], B.I'. Iasnos, I"1. Illyxuna [11] y cBOIX HayKOBHX
lipawsx PO3ITIAAAIOTH MUTAHHS, 1O CTOCYIOTBCA HETOBHOJITHBOIO cy0’€KTa 31}0‘!14Hy.

HIM‘TKH € 0co6NHBOIO KaTeropicio Oyb-AKOro CyCIiIbCTBA. Y 3B’s3KYy 31 CBOEIO
COWANBHOIO He3pinicTIO BOHM He 3[aTHI MOBHOKO MipoI0 ycpigoMoBaTH XapaKTep
PIMHIOBAHUX HuMy pilt, a TAKOK MOMJIMBICTh HACTaHHA BijJl HUX HeraTHBHHX Hacia-

KiB, g .
» AK JUISl HUX camuXx, TaK i JUIs OTOYYIO4HX. 137
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