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Summary
The article compares the requirements for the lawful application of detention without 

a court decision as a criminal procedure established in Article 5 § 1 (c) of the Convention for 
the Protection of Human Rights and Fundamental Freedoms and in the second sentence of 
Article 29 part 3 of the Constitution of Ukraine. In particular, the content of the concept of 
"detention" of a person is studied, the list of subjects who have the right to detain a person 
without a court decision and the legal content and list of legitimate grounds for detention 
of a person without a court decision as a criminal procedure are studied and compared. 
Conventional, constitutional and criminal-procedural norms are also studied, as well as the 
necessity of mandatory further judicial review of the legality of the detention of a person, 
including the terms of such review.

Based on a detailed analysis of these provisions of the Convention for the Protection of 
Human Rights and Fundamental Freedoms, the Constitution of Ukraine, relevant decisions 
of the European Court of Human Rights and the Criminal Procedure Code of Ukraine, it is 
established that the grounds for the detention of a person by a general entity, defined by 
paragraph 2 of Article 207 of the Criminal Procedure Code of Ukraine, and a special entity, 
defined by subparagraphs 1 and 2 (except subparagraph 3) of paragraph 1 of Article 208 of 
the Criminal Procedure Code of Ukraine, in general, correspond to the grounds for lawful 
detention of a person enshrined in Article 5 § 1 (c) of the Convention for the Protection of 
Human Rights and Fundamental Freedoms. Therefore, it cannot be qualified as unlawful 
interference with the human right to liberty and security of person. At the same time, pro-
posals are formulated to make changes and additions to subparagraph 3 of paragraph 1 of 
Article 208 of the Criminal Procedure Code of Ukraine.

It is also proved that the provisions of paragraph 2 of Article 12 and Articles 209 and 
211 of the Criminal Procedure Code of Ukraine are critical provisions of the current legisla-
tion of Ukraine regarding the lawful application of detention of a person without a court de-
cision. These provisions actually eliminate some shortcomings and establish the necessary 
legal and procedural grounds for the clarified application of the provision of the second 
sentence of part 3 of Article 29 of the Constitution of Ukraine, in accordance with the provi-
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sions of paragraph 3 of Article 5 of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, as well as the practice of their application developed by 
the European Court of Human Rights.

Key words: detention of a person, subjects and grounds for lawful detention of a per-
son without a court decision, right to liberty and security, Convention for the Protection of 
Human Rights and Fundamental Freedoms, Constitution of Ukraine, Criminal Procedure 
Code of Ukraine.

1. Introduction
Convention for the Protection of Human 

Rights and Fundamental Freedoms of 1950 
(hereinafter - the Convention), which was rati-
fied by the Verkhovna Rada of Ukraine in 1997 
(Law of Ukraine «On Ratification of the Con-
vention for the Protection of Human Rights and 
Fundamental Freedoms of 1950. First Protocol 
and Protocols, 2, 4, 7 and 11 of the Convention», 
1997), in accordance with Article 9 of the Consti-
tution of Ukraine (Constitution of Ukraine, 1996) 
is part of the national legislation of Ukraine and 
is subject to mandatory application in our coun-
try. At the same time, one of the most important 
fundamental and inalienable human rights is 
the right to liberty and security of person, which 
is guaranteed by Article 5 of the Convention and 
Article 29 of the Constitution of Ukraine. How-
ever, at present in the domestic legal system the 
issue of actual observance and proper protec-
tion of the human right to liberty and security 
of person, and in particular, ensuring the guar-
antee of exclusively lawful detention of a person 
without a court decision, remains a significant 
challenge.

It should be noted that the issue of effective 
protection of the right to liberty and security of 
person has been studied in the works of many 
scholars. For example, in the special literature 
consideration of the specified legal institute was 
carried out by such scientists and practitioners 
as: Y. Bisaga, N. Karpachova, M. Kozyubra, A. 
Kolodiy, M. Orzikh, V. Pogorilko, B. Poshva, P. 
Rabinovych, V. Tatsiy, Y. Todyka, O. Frytsky, V. 
Shapoval and others.

However, the problem of comparative 
study of the provisions of the Convention for 
the Protection of Human Rights and Fundamen-
tal Freedoms and the Constitution and the cur-
rent Criminal Procedure Code of Ukraine on the 
range of subjects and grounds for lawful deten-

tion without trial remains insufficiently investi-
gated. That is why the study of this issue is de-
termined by the purpose of this scientific article.

2. Definition of «detention» of a 
person
Examining the provisions of Part 3 of Arti-

cle 29 of the Constitution of Ukraine, it should 
be noted that its second sentence only indirect-
ly indicates the possibility of applying without 
a court decision such a measure as "detention" 
of a person and does not establish the grounds 
and procedure for its application. In particular, 
the second sentence of Part 3 of Article 29 of the 
Constitution of Ukraine states: «A detained per-
son shall be released immediately if he is not 
served with a reasoned court decision on deten-
tion within seventy-two hours from the moment 
of detention» (Constitution of Ukraine, 1996).

In this regard, the Constitutional Court of 
Ukraine in paragraph 3.5. Decision № 10-rp / 
2011 of 11 October 2011 states: «the analysis of 
the above constitutional provision shows that in 
this case it is a question of detention of a per-
son as an exceptional temporary precaution-
ary measure, the maximum duration of which 
should not exceed seventy-two hours without a 
reasoned court decision». In paragraph 3.4. of 
the same decision, the national body of consti-
tutional jurisdiction states: «the words «detain», 
«hold» mean to leave, keep someone for some 
time in a certain place, position» (decision of the 
Constitutional Court of Ukraine № 10-rp / 2011 of 
11 October 2011).

Therefore, in accordance with the legal po-
sition of the Constitutional Court of Ukraine set 
out in paragraph 6 of the judgment of 26 June 
2003 № 12-rp / 2003: «detention should be un-
derstood both as a temporary precautionary 
criminal procedure and as an administrative 
procedure, the application of which restricts the 
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right to liberty and personal integrity of the in-
dividual».

Analyzing the detention of a person as a 
measure that is applied without a court decision 
in the criminal procedure aspect, it is worth pay-
ing attention to the following.

According to the norms of the current Crim-
inal Procedure Code of Ukraine (Criminal Proce-
dure Code of Ukraine, 2012), detention is a measure 
that has a dual procedural purpose and purpose. 
Thus, Article 131 of the current Criminal Proce-
dure Code of Ukraine defines the detention of a 
person as one of the «measures to ensure crimi-
nal proceedings» used to achieve the effectiveness 
of these proceedings, while paragraph 2 of Article 
176 of this Code defines the detention of a person 
as a single «temporary measure» grounds and in 
the manner prescribed by this Code». 

3. Subjects and legal grounds for the 
application of detention of a person 
without a court decision
Accordingly, paragraphs 2 and 3 of Article 

207 of the Criminal Procedure Code of Ukraine 
indicate: “2. Everyone has the right to detain 
without the decision of the investigating judge, 
the court any person other than those referred 
to in Article 482 of this Code:

1) when committing or attempting to com-
mit a criminal offense;

2) immediately after the commission of a 
criminal offense or during the continuous pros-
ecution of a person suspected of its commission.

3. Everyone who is not an authorized of-
ficial (a person who has the right to detain by 
law) and has detained the relevant person in the 
manner prescribed by part two of this article, 
must immediately deliver it to the authorized 
official or immediately notify the authorized 
official of detention and whereabouts of a per-
son suspected of committing a criminal offense 
”(Criminal Procedure Code of Ukraine, 2012).

At the same time, paragraph 1 of Article 208 
of the Code of Criminal Procedure of Ukraine 
states: «An authorized official has the right to 
detain a person suspected of committing a crime 
punishable by imprisonment without the deci-
sion of the investigating judge or court, only in 
the following cases:

1) if this person was caught during the com-
mission of a crime or an attempt to commit it

2) if immediately after the commission of 
the crime an eyewitness, including the victim, 
or a set of obvious signs on the body, clothing or 
scene indicate that this person has just commit-
ted the crime

3) if there are reasonable grounds to believe 
that it is possible to escape in order to evade 
criminal responsibility of a person suspected 
of committing a serious or especially serious 
corruption crime, which is under the jurisdic-
tion of the National Anti-Corruption Bureau of 
Ukraine» (Criminal Procedure Code of Ukraine, 
2012). In addition, the specifics of detention of 
certain categories of persons are determined by 
Chapter 37 of the Criminal Procedure Code of 
Ukraine.

As you can see, in accordance with the above 
provisions of the Criminal Procedure Code of 
Ukraine, the right to detain a person without the 
decision of the investigating judge, the court is 
given not only a special entity – «authorized offi-
cials», but also a general entity – «everyone» (any 
person). At the same time, the general entity has 
an obligation to immediately deliver the detained 
person to an authorized official or to notify him 
of the detention and whereabouts of the suspect.

It should be noted that neither Article 5 § 1 
of the Convention for the Protection of Human 
Rights and Fundamental Freedoms, in general, 
nor its § (c), in particular, contain any indication 
as to the extent to which persons may apply per-
missible measures of imprisonment. specified 
paragraph cases. In addition, it should be noted 
that the judgment of the European Court of Hu-
man Rights (hereinafter the ECtHR) of 7 January 
2010 in paragraphs 319-321 of the judgment of 
the European Court of Human Rights in the Сase 
of Rantsev v. Cyprus and Russia, states: «consent 
to the loss of a person's liberty through private 
individuals or in case of inability to resolve the 
situation». Whereas in paragraph 239 of the lat-
er judgment of 13 December 2012 in the Сase 
of El Masri v. the former Yugoslav Republic of 
Macedonia, the Grand Chamber of the Europe-
an Court of Human Rights emphasized: «the first 
sentence of Article 5 § 1 establishes a positive 
the obligation of the state not only to refrain 
from actively violating these rights, but also to 
take appropriate measures to ensure protection 
against unlawful interference with these rights 
by all persons within its jurisdiction». 
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Given that the obligation of the state is to 
ensure protection not from any interference, 
but only from «illegal» interference with these 
rights of «all persons within its jurisdiction», 
it can be concluded that in the practice of the 
ECtHR There is no mandatory provision in the 
provisions of Article 5 § 1 of the Convention that 
any interference by individuals with the right to 
liberty of another person is, a priori, an unlaw-
ful violation of such a right. Therefore, we can 
assume that provided that the interference of 
individuals with the right to liberty of another 
person without a court decision is carried out 
in accordance with the procedure established 
by law and clearly meets the grounds for law-
ful detention of a person defined in Article 5 § 1 
(c). Convention, such interference will be recog-
nized as lawful.

This conclusion is further confirmed by the 
fact that in paragraph 1 of the «Rules on the Ap-
plication of Detention, the Conditions in Which 
It Occurs and the Implementation of Safeguards 
against Abuse», provided by Recommendation 
REC (2006) 13 of the Committee of Ministers of 
the Council of Europe of 27 September 2006, 
which apply to all persons suspected of commit-
ting an offense - the "right of civil arrest" is giv-
en as an example of the application of the initial 
short deprivation of liberty «by anyone other 
authorized to apply such a measure», except the 
police or another law enforcement officer.

Guided by the above and in order to deter-
mine the legality of the grounds for detention 
without a court decision, both general and spe-
cial entities defined in paragraph 2 of Article 207 
and paragraph 1 of Article 208 of the Criminal 
Procedure Code of Ukraine, it is advisable to 
examine their compliance with the grounds for 
lawful detention. Article 5, paragraph 1, subpar-
agraph (c), of the Convention for the Protection 
of Human Rights and Fundamental Freedoms.

Thus, the norms of the Criminal Procedure 
Code of Ukraine define quite similar lists of 
grounds for detention by both general and spe-
cial entities, although, of course, the list of these 
grounds for the right to detain by special entities 
is somewhat broader. In particular, it can be ar-
gued that the grounds for detention of a person 
by a general entity provided for in subparagraph 
1 of paragraph 2 of Article 207 of the Criminal 
Procedure Code of Ukraine and a special entity 

provided for in subparagraph 1 of paragraph 1 
of Article 208 of this Code are generally almost 
identical. grounds for lawful arrest or detention 
of a person as «reasonably considered neces-
sary to prevent the commission of an offense», 
which is enshrined in Article 5 § 1 (c) of the Con-
vention.

In turn, examining the provision of sub-
paragraph 2 of paragraph 2 of Article 207 of 
the Criminal Procedure Code of Ukraine, it is 
seen that it establishes the existence of two al-
ternative circumstantial-temporal features, 
namely – «immediately after the commission 
of a criminal offense» and «during continuous 
prosecution of a suspect. its commission» for 
application by the general subject of detention 
of the person. These signs, in our opinion, can 
be defined as objective and reasonable grounds 
for a person's suspicion of committing a crimi-
nal offense. Similarly, it can be argued that the 
provision of subparagraph 2 of paragraph 1 of 
Article 208 of the Criminal Procedure Code of 
Ukraine contains several such alternative cir-
cumstantial features for use by a special subject 
of detention. In particular, it is: if «immediately 
after the crime» «eyewitness,… victim» or «a set 
of obvious signs on the body, clothing or scene» 
indicate that «this person has just committed a 
crime». These signs can undoubtedly be defined 
as objective and reasonable grounds for sus-
picion of the specified person in committing a 
crime. And although none of the provisions of 
the two provisions of the Criminal Procedure 
Code of Ukraine contains a direct (formal) indi-
cation of the suspicion of a criminal offense, or 
mandatory, in the sense of the Convention, signs 
of suspicion as its «reasonableness», but in our 
opinion, they , taken as a whole, are fully cov-
ered by such grounds for detention as set out in 
Article 5 § 1 (c) of the Convention as: «if there is 
a reasonable suspicion that he has committed an 
offense… or fled after it has been committed».

This allegation is further substantiated by 
the fact that, in accordance with paragraph 32 of 
the judgment of the European Court of Human 
Rights in the Case of Fox, Campbell and Hartley 
v. The United Kingdom: «A reasonable suspicion 
of a criminal offense presupposes the existence 
of facts or information objective observer that 
the person concerned could have committed the 
crime». At the same time, in our opinion, the 
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alternative circumstantial-temporal features 
enshrined in subparagraph 2 of paragraph 2 of 
Article 207 of the Criminal Procedure Code of 
Ukraine and subparagraph 2 of paragraph 1 of 
Article 208 of this Code are, in their legal con-
tent, alternative circumstantial-temporal fea-
tures, in their legal content, are precisely those 
that directly indicate the existence of «facts or 
information that could convince an objective 
observer that the person concerned could have 
committed a crime». 

A slightly different conclusion can be 
reached by analyzing the provision of subpar-
agraph 3 of paragraph 1 of Article 208 of the 
Criminal Procedure Code of Ukraine. Thus, its 
content shows that the basis for the use of spe-
cial subjects of detention is not the validity of 
suspicion of committing a crime of appropriate 
severity, but only reasonable grounds to believe 
that the possible escape of the suspect. At the 
same time, the detained person did not attempt 
or actually escape. Therefore, in our opinion, 
due to the lack of instructions on the mandatory 
presence of a «reasonable» suspicion of a person 
committing a crime and the absence of the fact 
of escape or attempted escape of this person, it 
cannot be stated unequivocally that the grounds 
for detention are defined in subparagraph 3 1 
of Article 208 of the Criminal Procedure Code 
of Ukraine corresponds to at least one of the 
grounds for detention of a person enshrined in 
Article 5 § 1 (c) of the Convention.

4. The maximum permissible period 
and judicial control over the detention 
of a person without a court decision
An equally important issue in the study of 

the criminal procedural aspect of such a meas-
ure as the detention of a person without a court 
decision is to determine the maximum period of 
its application and the need to establish manda-
tory judicial control over it. It should be noted 
that in this context, the prescription of the sec-
ond sentence of Part 3 of Article 29 of the Con-
stitution of Ukraine contains a rather interesting 
semantic construction. In particular, it shows 
that within seventy-two hours from the moment 
of detention, a person must either be released 
or be served with a reasoned court decision to 
detain him. Thus, in fact, a maximum period of 
seventy-two hours is established, during which 

a person may be detained without a court de-
cision. At the same time, the analyzed constitu-
tional provision does not contain an instruction 
to conduct a mandatory judicial review of the 
validity and legality of the very fact of detention. 
In addition, the provision of the second sen-
tence of Part 3 of Article 29 of the Constitution of 
Ukraine does not establish the mandatory need 
to bring the detained person to court. Instead, 
it is mandatory only to serve the person with a 
reasoned court decision on his / her detention.

In this connection, it should be emphasized 
that the exercise of immediate and automatic 
judicial control over the detention of a person 
is determined by the European Court of Human 
Rights for the purposes of Article 5 § 3 of the 
Convention. At the same time, this provision of 
the Convention stipulates that such a judicial re-
view procedure includes mandatory delivery of 
the detainee to court, and as a general rule, the 
delivery time should not exceed four days, and 
in the absence of special difficulties or excep-
tional circumstances preventing delivery. judge 
before, its term should not exceed three days.

At the same time, it should be noted that the 
European Court of Human Rights, in interpret-
ing the provisions of Article 5 § 3 of the Conven-
tion, in its judgment of December 1979 in Case 
of Schisser v. Switzerland, stated in paragraph 
31: «official to listen to the person who was de-
livered before making a decision». This legal po-
sition of the European Court of Human Rights is 
applied in a number of its later judgments (Guide 
on Article 5 of the European Convention on Hu-
man Rights. 2016, p. 25), including paragraph 
50 of the judgment of the Grand Chamber of the 
European Court of Human Rights in the already 
mentioned Case of Aquilina v. Malta (1999), as 
well as in paragraph 46 of the judgment in the 
Case of Kornev and Karpenko v. Ukraine (2011).

In view of this, there are sufficient grounds 
to state that the provision of the second sen-
tence of part 3 of Article 29 of the Constitution of 
Ukraine only partially meets the requirements 
of paragraph 3 of Article 5 of the Convention. 
Thus, the maximum term established in this 
provision of the Constitution of Ukraine, lasting 
seventy-two hours, during which a person may 
be detained without a court decision, general-
ly does not exceed the time limit for bringing 
a person to a judge (court) for judicial control 
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over detention or arrest, applied in the case law 
of the European Court of Human Rights. Howev-
er, the provision of the second sentence of Part 3 
of Article 29 of the Constitution of Ukraine does 
not provide instructions on the mandatory judi-
cial review of the validity and legality of the fact 
of detention, as well as the mandatory delivery 
of the detained person to court. And, this con-
tradicts not only the provisions of paragraph 3 
of Article 5 of the Convention, but also the main 
purpose of this provision, which is established 
and strictly observed in the case law of the Eu-
ropean Court of Human Rights.

At the same time, it should be noted that 
the provision of the second sentence of Part 3 
of Article 29 of the Constitution of Ukraine is de-
veloped in the norms of the Criminal Procedure 
Code of Ukraine. Thus, Article 12, paragraph 2, 
of the Code states: «Everyone who is detained on 
suspicion or accusation of committing a crimi-
nal offense or otherwise deprived of liberty 
must be brought before an investigating judge 
as soon as possible to decide on the lawfulness 
and justification of his detention, other depriva-
tion of liberty and further detention. A detainee 
shall be released immediately if he or she has 
not been served with a reasoned detention or-
der within seventy-two hours of his or her de-
tention». Article 211 of the Criminal Procedure 
Code of Ukraine states: «The period of detention 
of a person without the decision of the investi-
gating judge, court may not exceed seventy-two 
hours from the moment of detention, which is 
determined in accordance with Article 209 of 
this Code. A person detained without the deci-
sion of the investigating judge or the court must 
be released or brought to court no later than 
sixty hours from the moment of detention for 
consideration of a request to take a measure of 
restraint against him». In turn, Article 209 of the 
Criminal Procedure Code of Ukraine states: «A 
person is detained from the moment when he 
is forced to stay by force or through compliance 
with the order by an authorized official or in a 
room designated by an authorized official».

In our opinion, the above provisions of the 
Criminal Procedure Code of Ukraine are more in 
line with the provisions of paragraph 3 of Arti-
cle 5 of the Convention and the case law of the 
European Court of Human Rights than the provi-
sion of the second sentence of part 3 of Article 29 

of the Constitution. This is explained by the fact 
that, in contrast to the constitutional provision, 
the provisions of paragraph 2 of Article 12 of the 
Criminal Procedure Code of Ukraine investigat-
ing judge. This is explained by the fact that, un-
like the constitutional provision, the provisions 
of paragraph 2 of Article 12 of the Criminal Pro-
cedure Code of Ukraine not only establish a total 
maximum of seventy-two hours during which a 
person may be detained without a court decision. 
They also establish the mandatory need to deliver 
the detainee to the investigating judge as soon as 
possible. Moreover, the provisions of Article 211 
§ 2 of the Criminal Procedure Code of Ukraine set 
a maximum time limit for bringing a detainee to 
court, sixty hours from the moment of detention, 
stipulating that if they are violated, the detainee 
must be released. Thus, the provisions of Part 2 
of Article 211 of the Criminal Procedure Code of 
Ukraine, as norms of a special domestic legisla-
tive act, divide the procedure of judicial control 
over the validity of detention and detention into 
two stages, namely: bringing a person to court 
and court proceedings as this is regulated by Ar-
ticle 5 § 3 of the Convention for the Protection of 
Human Rights and Fundamental Freedoms.

In addition, the provisions of Article 211 
part 1 and Article 209 of the Criminal Proce-
dure Code of Ukraine are fully consistent and 
even more specific than the provisions of the 
case law of the European Court of Human Rights 
on the interpretation of detention under Arti-
cle 5 § 3 of the Convention. Thus, in a number 
of judgments, including paragraphs 23 and 24 
in Case of Solmaz v. Turkey (2007), the ECtHR 
states: “In determining the period of detention 
pending trial, in accordance with Article 5 § 3 
of the Convention, the period should be taken 
into account, starting on the day of the accused's 
detention and ending on the day of sentencing, 
even if it was passed only by the court of first in-
stance». Whereas, the provision of Article 209 of 
the Criminal Procedure Code of Ukraine deter-
mines not the day of detention, but the moment 
of detention, which is extremely important giv-
en the need to establish the beginning of the sev-
enty-two-hour period of detention.

5. Conclusions
Guided by the above, we conclude that in 

accordance with the provisions of the Criminal 
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Procedure Code of Ukraine, detention is both a 
measure of criminal proceedings and the only 
temporary measure of restraint. At the same 
time, the right to detain a person without the 
decision of the investigating judge, the court is 
given not only a special entity – «authorized offi-
cials», but also a general entity – «everyone». In 
our opinion, the grounds for detention of a per-
son by a general entity are defined in paragraph 
2 of Article 207 of the Criminal Procedure Code 
of Ukraine and a special entity defined in sub-
paragraphs 1 and 2 (except subparagraph 3) of 
paragraph 1 of Article 208 of the Criminal Proce-
dure Code of Ukraine, in general , correspond to 
the grounds for the lawful detention of a person 
enshrined in Article 5 § 1 (c) of the Convention 
for the Protection of Human Rights and Fun-
damental Freedoms. In this regard, there are 
sufficient grounds to claim that the detention 
of a person without a court decision, based on 
the above provisions of the Criminal Procedure 
Code of Ukraine, is a lawful and lawful deten-
tion of a person in accordance with the provi-
sions of the European Convention. human rights 
and therefore cannot be classified as unlawful 
interference with the human right to liberty and 
security of person guaranteed by Article 5 of the 
Convention.

At the same time, in order to ensure com-
pliance with the provisions of § 1 (c) of Article 
5 of the Convention, the provisions of part 3 of 
paragraph 1 of Article 208 of the Criminal Pro-
cedure Code of Ukraine, it seems appropriate to 
amend this paragraph and state it as follows: «3) 
grounds to believe that it is possible to escape in 
order to evade criminal responsibility of a person 
in respect of whom there is a reasonable suspi-
cion of committing a serious or especially serious 
corruption crime, referred by law to the jurisdic-
tion of the National Anti-Corruption Bureau of 
Ukraine».

At the same time, it should be noted that the 
provisions of paragraph 2 of Article 12 and Arti-
cles 209 and 211 of the Criminal Procedure Code 
of Ukraine are critical and positive provisions of 
current legislation of Ukraine on the lawful ap-
plication of detention without a court decision. 
The provisions of these articles of the Criminal 
Procedure Code of Ukraine actually eliminate 
certain shortcomings and establish the neces-
sary legal and procedural grounds for clarified 

application of the provision of the second sen-
tence of Part 3 of Article 29 of the Constitution of 
Ukraine, in accordance with Article 5 § 3 of the 
Convention for the Protection of Human Rights 
and Fundamental Freedoms and the case law of 
the European Court of Human Rights.
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Анотація 

У статті здійснюється компаративістьке дослідження вимог щодо правомірного застосування затри-

мання особи без рішення суду, як кримінально-процесуального заходу, які встановлені у підпункті «c)» пункту 1 

статті 5 Конвенції про захист прав людини і основоположних свобод та у другому реченні частини 3 статті 

29 Конституції України. Зокрема, досліджується зміст поняття «затримання» особи, вивчається та порів-

нюється перелік суб’єктів, які наділені правом затримувати особу без рішення суду та юридичний зміст і 
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перелік правомірних підстав затримання особи без рішення суду, як кримінально-процесуального заходу. Також 

досліджуються конвенційні, конституційні та кримінально-процесуальні норми, що необхідності обов’язкового 

проведення подальшої судової перевірки правомірності застосування затримання особи, включно із строками 

проведення такої перевірки.  

На основі детального аналізу вказаних положень Конвенції про захист прав людини і основоположних сво-

бод, Конституції України, відповідних рішень Європейського суду з прав людини та Кримінального процесуаль-

ного кодексу України встановлюється що підстави для застосування затримання особи загальним суб’єктом, 

визначені пунктом 2 статті 207 Кримінального процесуального кодексу України, та спеціальним суб’єктом, 

визначені підпунктами 1 та 2 (за винятком підпункту 3) пункту 1 статті 208 Кримінального процесуального 

кодексу України, загалом, відповідають підставам застосування правомірного затримання особи закріпленим у 

підпункті «c)» пункту 1 статті 5 Конвенції про захист прав людини і основоположних свобод, а отже не може 

кваліфікуватися як незаконне втручання в право людини на свободу та особисту недоторканність. Водночас, 

формулюються пропозиції щодо внесення змін та доповнень до підпункту 3 пункту 1 статті 208 Криміналь-

ного процесуального кодексу України. 

Також обгрунтовується, що положення пункту 2 статті 12 та статей 209 і 211 Кримінального про-

цесуального кодексу України є критично важливими положеннями чинного законодавства України, щодо пра-

вомірного застосування затримання особи без рішення суду. Вказані положення фактично усувають окремі 

недоліки та встановлюють необхідні юридично-процесуальні підстави для уточненого застосування припису 

другого речення частини 3 статті 29 Конституції України, відповідно до вимог положень пункту 3 статті 5 

Європейської конвенції про захист прав людини і основоположних свобод, а також практики їх застосування 

напрацьованої Європейським судом з прав людини.

Ключові	слова: затримання особи, суб’єкти та підстави правомірного затримання особи без рішення 

суду, право на свободу та особисту недоторканність, Конвенція про захист прав людини і основоположних 

свобод, Конституція України, Кримінальний процесуальний кодекс України.


