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avtorTa sayuradRebod!

redaqciaSi statiis warmodgenisas saWiroa davicvaT Semdegi wesebi:

 1. statia unda warmoadginoT 2 calad,  rusul an inglisur enebze, dabeWdili 
standartuli furclis 1 gverdze,  3 sm siganis marcxena velisa da striqonebs 
Soris 1,5 intervalis dacviT. gamoyenebuli kompiuteruli Srifti rusul da ing-
lisurenovan teqstebSi - Times New Roman (Кириллица), xolo qarTulenovan teqstSi 
saWiroa gamoviyenoT AcadNusx. Sriftis zoma – 12. statias Tan unda axldes CD 
statiiT. 
 2. statiis moculoba ar unda Seadgendes 10 gverdze naklebs da 20 gverdze mets 
literaturis siis da reziumeebis (inglisur, rusul da qarTul enebze) CaTvliT.
 3. statiaSi saWiroa gaSuqdes: sakiTxis aqtualoba; kvlevis mizani; sakvlevi 
masala da gamoyenebuli meTodebi; miRebuli Sedegebi da maTi gansja. eqsperimen-
tuli xasiaTis statiebis warmodgenisas avtorebma unda miuTiTon saeqsperimento 
cxovelebis saxeoba da raodenoba; gautkivarebisa da daZinebis meTodebi (mwvave 
cdebis pirobebSi).
 4. statias Tan unda axldes reziume inglisur, rusul da qarTul enebze 
aranakleb naxevari gverdis moculobisa (saTauris, avtorebis, dawesebulebis 
miTiTebiT da unda Seicavdes Semdeg ganyofilebebs: mizani, masala da meTodebi, 
Sedegebi da daskvnebi; teqstualuri nawili ar unda iyos 15 striqonze naklebi) 
da sakvanZo sityvebis CamonaTvali (key words).
 5. cxrilebi saWiroa warmoadginoT nabeWdi saxiT. yvela cifruli, Sema-
jamebeli da procentuli monacemebi unda Seesabamebodes teqstSi moyvanils. 
 6. fotosuraTebi unda iyos kontrastuli; suraTebi, naxazebi, diagramebi 
- dasaTaurebuli, danomrili da saTanado adgilas Casmuli. rentgenogramebis 
fotoaslebi warmoadgineT pozitiuri gamosaxulebiT tiff formatSi. mikrofoto-
suraTebis warwerebSi saWiroa miuTiToT okularis an obieqtivis saSualebiT 
gadidebis xarisxi, anaTalebis SeRebvis an impregnaciis meTodi da aRniSnoT su-
raTis zeda da qveda nawilebi.
 7. samamulo avtorebis gvarebi statiaSi aRiniSneba inicialebis TandarTviT, 
ucxourisa – ucxouri transkripciiT.
 8. statias Tan unda axldes avtoris mier gamoyenebuli samamulo da ucxo-
uri Sromebis bibliografiuli sia (bolo 5-8 wlis siRrmiT). anbanuri wyobiT 
warmodgenil bibliografiul siaSi miuTiTeT jer samamulo, Semdeg ucxoeli 
avtorebi (gvari, inicialebi, statiis saTauri, Jurnalis dasaxeleba, gamocemis 
adgili, weli, Jurnalis #, pirveli da bolo gverdebi). monografiis SemTxvevaSi 
miuTiTeT gamocemis weli, adgili da gverdebis saerTo raodenoba. teqstSi 
kvadratul fCxilebSi unda miuTiToT avtoris Sesabamisi N literaturis siis 
mixedviT. mizanSewonilia, rom citirebuli wyaroebis umetesi nawili iyos 5-6 
wlis siRrmis.
 9. statias Tan unda axldes: a) dawesebulebis an samecniero xelmZRvane-
lis wardgineba, damowmebuli xelmoweriTa da beWdiT; b) dargis specialistis 
damowmebuli recenzia, romelSic miTiTebuli iqneba sakiTxis aqtualoba, masalis 
sakmaoba, meTodis sandooba, Sedegebis samecniero-praqtikuli mniSvneloba.
 10. statiis bolos saWiroa yvela avtoris xelmowera, romelTa raodenoba 
ar unda aRematebodes 5-s.
 11. redaqcia itovebs uflebas Seasworos statia. teqstze muSaoba da Se-
jereba xdeba saavtoro originalis mixedviT.
 12. dauSvebelia redaqciaSi iseTi statiis wardgena, romelic dasabeWdad 
wardgenili iyo sxva redaqciaSi an gamoqveynebuli iyo sxva gamocemebSi.

aRniSnuli wesebis darRvevis SemTxvevaSi statiebi ar ganixileba.
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Abstract.
The purpose of the article is to analyze certain aspects of 

modern discourse concerning the nature of surrogacy and its 
features, including the outline of the main legal obligations 
arising from the surrogacy technology application.

The methodological basis of this work is a system of methods, 
scientific approaches, techniques, and principles that were aimed 
at achieving the study objectives. Universal, general scientific 
and special legal methods were used. Thus, for example, the 
methods of analysis, synthesis, induction, and deduction allowed 
to generalize the acquired knowledge, which became the basis 
of scientific intelligence, while the comparative method allowed 
to explain the specifics of normative regulation of the studied 
issues in separate countries.

On the basis of the research, various scientific approaches to the 
concept of surrogacy, its types and the main legislative regimes 
for its application were analyzed, based on the experience of 
foreign countries. Since the state is responsible for creating and 
ensuring effective mechanisms for the realization of reproductive 
rights of citizens, the authors emphasize the need for clear 
legislative definition and regulation of legal obligations in the 
application of surrogacy technology, including responsibilities 
mentioned in the research, namely: the obligation of the surrogate 
mother to transfer the child to the expected parents after birth 
and the obligation of future parents to officially recognize the 
born child and accept parental responsibility for it. This would 
make it possible to protect the rights and interests, in particular, 
of children born through the use of surrogacy technology, as 
well as the reproductive rights of the child's future parents and 
the rights of the surrogate mother.

Key words. Surrogacy, assistive reproductive technology, 
legal responsibilities.
Introduction.

The right to surrogacy in the system of somatic rights or, more 
broadly, the rights of the fourth generation occupies a special 
place due to its nature. It is an opportunity for spouses (partners) 
to realize the natural desire for fatherhood and motherhood 
by using the services of a third party (surrogate mother) for 
pregnancy and childbirth. Surrogacy is a complex reproductive 
procedure that requires various factors to be effective. Thus, the 
topicality of the surrogacy study research, its nature, features, 
including responsibilities in the application of this technology, 
is primarily related to its progressiveness and efficiency, 
significance for reproductive rights implementation, as well as 
the implementation complexity, which requires a proper state of 
legislation, taking into account medical, mental, economic, and 
other factors.

Therefore, the aim of the article is to analyze the nature of 
surrogacy and its features, including the outline of the main legal 

obligations arising from the surrogacy technology application.
Methods.

The methodological basis of this work is a system of methods, 
scientific approaches, techniques, and principles that were 
aimed at achieving the objectives of the study. Universal, 
general scientific and special legal methods were used. Thus, 
for example, the methods of analysis, synthesis, induction, 
and deduction allowed to generalize the acquired knowledge, 
which became the basis of scientific intelligence, while the 
comparative method allowed to highlight the specifics of 
normative regulation of the study in different countries.
Defining the essence of surrogacy. 

First of all, let's start with the general medical characteristics 
of the surrogacy phenomenon. Based on Ukrainian legislation 
regulations (Procedure for the use of assistive reproductive 
technologies in Ukraine, approved by the Order of the Health 
Ministry from 09.09.2013), surrogacy is one of the infertility 
treatment methods (assistive reproductive technology 
– hereinafter ART). According to this Order, assistive 
reproductive technologies  – methods of infertility treatment, 
in which manipulations with reproductive cells, some or all 
stages of reproductive cells preparations, fertilization processes 
and embryos development before transfer to the patient's uterus 
are carried out in vitro, i.e., in the technique which involves 
their implementation in a special laboratory glassware or in 
a controlled environment outside the living organism [1]. 
It should be noted that this Order does not contain a specific 
definition of surrogacy.

The term "surrogacy" is used in the following aspects: first 
– complete, or gestational surrogacy. A pregnant woman has 
no genetic link to the baby. In this case: the gametes of both 
presumed parents are used; both gametes are received from 
donors (donation of surplus embryos); creation of de novo 
embryos from donor gametes; creation of de novo embryos 
from one of the parents and the donor gamets. Second, partial, or 
gender surrogacy. A pregnant woman (who carries a child) has a 
genetic link to the baby, providing her oocyte for the surrogacy 
program [2]. That is, in general, we are talking about two types 
of surrogacy: 1) full – where the ovum of another woman who is 
not a surrogate mother is used; there are two subspecies within 
this type: a) surrogacy, in which the customer’s ovum is used, 
who will be later considered as the child's mother; b) surrogacy, 
which uses a donor woman ovum who will not act as the mother 
of the child, but with whom the latter will have a genetic link; 
2) partial  –  in which a surrogate mother ovum is used (by the 
method of in vitro fertilization) [3].

Therefore, N.M. Basay defines implementation surrogacy as 
"mutual agreement of people entitled to use of this assistive 
reproductive method and embryo implantation owned by the 
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spouses and created as a result of in vitro fertilization, for 
the purpose of childbirth, with its subsequent transfer to the 
customers" [4]. The researcher identifies the main features of 
surrogacy, including: 1) the existence of mutual agreement 
of people participating in the surrogacy program; 2) the 
opportunity to participate in the program only to those who are 
entitled to it; 3) the fact of conceiving by in vitro fertilization 
with subsequent embryo implantation; 4) the embryo used to 
implement this reproductive technology method must belong to 
the spouses; 5) the main purpose of this method is to bear and 
give birth to a child [4].

We should also note that theoretically, the technique of in vitro 
fertilization is simple: from one or more follicles, the wife's ova 
are removed and placed "in a test tube", where the required 
number of male sperm is added. If fertilization has taken place, 
the embryos are transferred to the surrogate mother’s uterine 
cavity, where they must be further developed and implanted. 
Despite the fact that the principle of application is simple, the 
technique of in vitro fertilization is quite complex and requires 
a high level of doctor’s qualification. Two weeks after embryo 
transfer, the level of chorionic monadotropin in the blood 
determines whether pregnancy has occurred, and three weeks 
later you can see the fertilized egg on ultrasound [2].

In her turn, A.O. Pestrikova considers surrogacy as a process 
between people wishing to become parents and a woman 
(surrogate mother) who agrees to artificial insemination, child 
carrying and childbirth, with their subsequent transfer by the 
surrogate mother to the other party under contract, with or without 
a fee [5]. In addition, surrogacy is defined as a relationship in 
which a woman carries a child and after delivering gives it to  a 
man or couple, who then adopts or takes legal care of the child. 
This phenomenon is also called maternity on behalf of [6,7].

I. A. Dikova states that the essence of surrogacy use as a method 
of infertility therapy is to raise a child for other people who are 
not capable of it on medical grounds. Hence, therefore, the only 
purpose of the surrogacy method is the newborn transfer  to 
people who were under treatment [8].

In the context of the above, we note that there are three main 
legal regimes for surrogacy in international practice:

1) altruistic, for which surrogacy is allowed by the state, but 
the surrogate mother receives only compensation for medical 
expenses related to pregnancy, etc., and expectant parents are 
prohibited from paying for childbirth services (Australia, UK, 
Canada, Belgium and etc.).

2) permissible, in which the state allows surrogacy, due to 
which certain aspects of it are specially regulated (Georgia, 
India, Israel, the Russian Federation, Ukraine, etc.).

3) prohibitive, according to which the conclusion of agreements 
on surrogacy is prohibited by law for ethical reasons (France, 
Germany, Sweden, Japan, Saudi Arabia, Switzerland, etc.) [9].

In addition, it is also possible to identify a fourth group of 
countries whose legislation does not regulate surrogacy, but 
its programs are actively used as a way to avoid the infertility 
prospects. These include most countries in South America. Only 
two of them (Brazil and Uruguay) allow altruistic surrogacy 
[10].

We now turn directly to the definition and analysis of the 
respective responsibilities that arise in the process of using the 
surrogacy method. Because in the previous scientific research on 
certain aspects of surrogacy, we identified and analyzed certain 
legal obligations in this area (the obligation to comply with 
the requirements established for participants in the surrogacy 
program, and the obligation to enter into a surrogacy agreement) 
[11], then in this study we will focus on the disclosure of other, 
no less important, legal obligations arising from the process of 
applying the surrogacy technology.

The obligation of the surrogate mother to transfer the child to 
the prospective parents after birth. According to Part 2 of Art. 
123 (Family Code of Ukraine) "in the case of couple’s (husband 
and a wive) embryo transfer to another woman's body as a result 
of the assisted reproductive technologies use , the child's parents 
are the spouses" [12]. In this way, the domestic legislator does 
not give the right to a surrogate mother to decide the embryo 
fate  that was implanted in her organism, because it is decided 
by the spouses as the future parents of the child. In addition, the 
surrogate mother cannot challenge the motherhood and cannot 
leave the child to herself. After the child transfer to the parents, 
the surrogate mother loses all rights to it [13].

In addition, in the case of the childbirth by a woman who has 
been transferred a human embryo conceived by the spouses as 
a result of ART, the state registration of the childbirth is carried 
out at the spouse request who agreed to such transfer. In this 
case, simultaneously with the document confirming the fact of 
childbirth by this woman, an application for her consent to the 
baby’s registration as the spouse child is submitted, in which the 
authenticity of the signature, as well as a certificate of parent’s 
genetic relatedness must be notarized [mother or father]. [1].

At the same time, what attracts attention, is that a number 
of countries (USA, Russian Federation, etc.) presume the 
motherhood of the child after the surrogate mother who bore 
and gave birth to it. Such a conflict regarding the presumption 
of paternity (of a spouse or a surrogate mother) can be resolved 
by determining the position of the surrogate mother before 
the embryo is implanted in her body by signing the required 
document. Due to this, the surrogate mother will be adequately 
aware of the consequences of her decision, and in the future, it 
will avoid potential conflicts over paternity [14].

Although the legislation of most states on reproductive 
technologies regulates the principles according to which a 
surrogate mother has no rights and is not responsible for the 
child born to her parents, for example, as in Armenia [15], 
nevertheless, international case law testifies to cases when a 
surrogate mother refused to give birth to her child. For example, 
in the Baby M case, Mary Beth Whitehead, an American 
citizen, agreed in 1985 to bear and give birth to a child for the 
Stern family from her husband's genetic material (William 
Stern). However, after the birth, she refused to return the child 
to the parents-customers, deciding to terminate the contract. 
Following William Stern's appeal to the court, the New Jersey 
Tribunal recognized the agreement as valid and protected 
the Stern parents' parental rights, as they were under the 
constitutional guarantee of their reproductive rights protection. 
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However, in February 1988, the Supreme Court of New Jersey 
reviewed the Tribunal's decision and stated that the surrogate 
mother was unable to freely consent to participate in surrogacy 
due to the economic and social circumstances affecting her. In 
the end, the Supreme Court did not revoke the parental rights 
of the Stern couple, considering better financial situation of the 
latter compared to Mary Beth Whitehead, but still allowed her 
to visit the child from time to time [16].

Thus, the obligation of a surrogate mother to transfer a child to 
its future parents is a logical conclusion in the surrogacy method 
application. After all, the child is carried by a surrogate mother 
for customers (future parents). Therefore, the laws regulations 
of those states that presume the motherhood of a child for a 
surrogate mother seem strange and incomprehensible. In 
this situation, the whole point of applying this reproductive 
technology is lost, because the child (at the request of a woman 
who acted as a surrogate mother) could be carried and born 
without the use of a surrogacy program. At the same time, it is 
due to the inability (or unwillingness) of another woman to bear 
and give birth to a child that the ART method in is implemented.

The surrogate mother's obligation to transfer the child to the 
prospective parents clearly corresponds to the future parents' 
obligation to officially recognize the born child and to accept 
parental responsibility for it. A.P Golovashchuk notes, that it 
applies even to that case when the couple divorces before the 
birth of a child. The researcher argues that such a duty, aimed 
at protecting the rights and interests of the unborn child, should 
be enshrined in law and in the agreement on surrogacy [17]. 
It should be added that this obligation is in line with Article 7 
of the 1989 UN Convention on the Rights of the Child, which 
provides for the registration of a child immediately after birth 
[18].

The Belarusian Law on Assisted Reproductive Technologies 
stipulates that the essential conditions of a surrogacy agreement 
are, on the one hand, the surrogate mother's obligation to 
transfer the child after birth to a genetic mother or a woman who 
has used a donor egg, and, on the other, the duty of the latter to 
adopt a child from a surrogate mother [19].

Our obligation for expectant parents to accept and officially 
recognize a newborn child demonstrates, inter alia, the 
importance of spouse’s accountability for the entire surrogacy 
program to which they have voluntarily agreed with, assuming 
all the possible consequences that significantly affect it and the 
fate of the unborn child. Therefore, it is important and necessary 
to regulate the content of such an obligation. And even in the 
case of divorce before the childbirth, the latter should not be left 
without proper care and attention. Such care can be taken over 
by one of the spouses (perhaps even in court if there is a dispute 
over the future of the child) or by the surrogate mother (at her 
request).

The approach outlined by us is reflected in the decision of the 
Supreme Court of Israel in the case «Nachmani v. Nachman». 
The couple, who had no children, resorted to the method 
of surrogacy, so that eleven ova were fertilized by the man's 
sperm, but by the time they were implanted in the surrogate 
mother, the couple divorced. In addition, the man opposed the 

use of ova fertilized by his sperm. However, the Supreme Court 
of Israel ruled in favor of the woman, as her interests (lack of 
another opportunity to become a genetic mother) prevailed over 
the interests of the man [20].

The need to care for a child born through surrogacy is 
confirmed by the case of Baby Doe (1983). For example, 
Michigan housewife Judy Stever agreed to have a child for the 
Malakhovs for ten thousand US dollars. Everything went well 
until it turned out that the child was born with a diagnosis of 
microcephaly (characterized by an abnormally small head and 
mental retardation). Oleksandr Malakhov refused the child and 
went to the hospital with a demand to stop his treatment. Judy 
Stever, a surrogate mother, also abandoned the child. However, 
the hospital went to court and received permission to treat the 
child, and the Michigan Department of Social Services assisted 
in the child's upbringing.

It should be noted that the legislation on marriage and family of 
Kazakhstan provides for the possibility of spouses (customers) 
refusal from the born child, which is executed in the prescribed 
manner after its registration with the authorized body. In this 
case, the right of motherhood remains with the surrogate 
mother (if she wishes), and in the absence of such a desire 
– the state takes care of a child. In case spouses (customers) 
refusal from the child and at child acceptance by the surrogate 
mother, customers are obliged to pay to the surrogate mother 
the compensation in the amount and the order established by the 
contract. In case of divorce, both spouses are responsible for the 
child. If one of the spouses dies, the responsibility for the child 
rests with the person who is alive at the time of birth. When 
a spouse dies before the birth of a child and their immediate 
relatives refuse to adopt it, the child may be transferred to the 
surrogate mother if she wishes, and in the event of her refusal, 
the child is transferred to state custody. The transfer of a child 
to a surrogate mother or to state organizations in the form of 
guardianship does not terminate her rights as the heir of the 
spouses (customers) [21].

UK law, which allows only altruistic (non-commercial) 
surrogacy, requires a British couple to obtain a so-called 
"paternal order" from a court in order to obtain official parental 
status, for the future reimbursement of all expenses to a child 
born to a surrogate mother. Otherwise, the parental rights cannot 
be formalized, and the mother of the child (subject to consent) 
will be recognized as the woman who carried her [22].

The law of California state (USA) determines the need for 
judicial recognition of the parents’ rights for child born by a 
surrogate mother, after which a birth certificate is issued based 
on a court decision. In the absence of a relevant court decision, 
a surrogate mother is recorded in the birth certificate of the 
child's mother. In order to avoid such a situation, future parents 
(customers) should go to court on the child's birthday [23].

Therefore, the duty of future parents to accept a child born 
by surrogacy and to recognize it officially is primarily aimed at 
protecting the interests of such a child. Regardless of different 
life situations (divorce, birth of a sick child, death of future 
parents, etc.), the rights of the child must be ensured. The duty 
we mentioned demonstrates the responsibility of the future 



111

parents, the surrogate mother, the state for the child born via the 
use of surrogacy technology, as well as the need to provide her 
with proper upbringing, development, and care.

Thus, in our opinion, the main indicators of the contradictions 
in the nature of surrogacy as a phenomenon and problematic 
aspects of its legislative consolidation are ethical and moral 
beliefs. On the one hand, proponents of this assisted reproductive 
technology point out that it provides an opportunity to become 
parents to those who, for example, for physiological reasons 
cannot realize it on their own. On the other hand, we understand 
that opponents of the method of surrogacy, as a rule, emphasize 
both the inadmissibility of the fact that the child is, in fact, the 
"subject" of the agreement, and thus leveling the universal value 
of motherhood. In any case, the state is primarily responsible for 
creating and ensuring effective mechanisms, special measures 
aimed at implementing the reproductive rights of citizens. 
Therefore, it seems to us necessary and appropriate to draw the 
attention of legislators to the clear delineation and regulation 
of legal obligations in the application of surrogacy technology, 
the system of which includes the obligations we study, namely: 
the obligation of the surrogate mother to transfer the child to 
the expected parents after birth and the obligation of future 
parents to officially recognize the born child and accept parental 
responsibility for it.
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РЕЗЮМЕ
ПРИРОДА И ОСОБЕННОСТИ СУРРОГАТНОГО 

МАТЕРИНСТВА КАК ВСПОМОГАТЕЛЬНОЙ 
РЕПРОДУКТИВНОЙ ТЕХНОЛОГИИ

Попович Т. П1, Заборовский В.В1, Бариская Я.О1, 
ПогореловаЗ.О1, Маслюк О.В1.

1Государственное высшее учебное заведение 
«Ужгородский национальный университет», Украина

Цель статьи заключается в анализе отдельных аспектов 
современного дискурса, касающиеся природы суррогатного 
материнства и его особенностей, включая определение 
основных правовых обязанностей, которые вытекают 
из процесса применения технологии суррогатного 
материнства.

Методологическую основу данной работы составляет 
система методов, научных подходов, приемов и 
принципов, которые были направлены для реализации 
целей исследования. Применялись универсальные, 
общенаучные и специально-юридические методы. Так, к 
примеру, методы анализа, синтеза, индукции и дедукции 
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позволили осуществить обобщение полученных знаний, 
стали основой научной разведки, тогда как сравнительный 
метод позволил осветить специфику нормативного 
регулирования исследуемой проблематики в отдельных 
государствах. На основании проведенного исследования 
были рассмотрены различные научные подходы к понятию 
суррогатного материнства, охарактеризованы его виды и 
основные законодательные режимы по его закреплению, 
исходя из опыта зарубежных стран. Поскольку именно 
на государство возлагается ответственность за создание 
и обеспечение эффективных механизмов направленных 
на реализацию репродуктивных прав граждан, то авторы 
отмечают необходимость четкого законодательного 
определения и регламентации правовых обязанностей 
в процессе применения технологии суррогатного 
материнства, в систему которых относятся и исследуемые 
в статье обязанности, а именно: обязанность суррогатной 
матери передать ребенка предполагаемым родителям после 
рождения и обязанность будущих родителей официально 
признать родившегося ребенка и принять родительскую 
ответственность за него. Это бы позволило защитить 
права и интересы, прежде всего, детей, рожденных путем 
применения технологии суррогатного материнства, а также 
репродуктивные права будущих родителей ребенка и права 
суррогатной матери.

Ключевые слова: суррогатное материнство, 
вспомогательная репродуктивная технология, правовые 
обязанности.
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