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V The concept of legal ideology:
genesis of creation and formulation

W Andrushchakevych Yuliia

Key words:
legal ideology, concept of science, ideal of law, legal consciousness, legal system, legal culture.

'The concept of legal ideology as a term that combines lexicographic and encyclopedic information, which
reflects the “closest” and “farthest” meaning of this term, is one of the most complex and contradictory in the
theory of law. D. McClellan called it the most “elusive” concept in science1 due to the lack of a common common
understanding and wording, despite its popularity and frequent use in the political and legal space.

Many concepts of legal ideology circulate in the theoretical discourse of modernity, the difference of which,
on the one hand, raises certain problems of ensuring such a desirable but never completely achievable unity of
the conceptual apparatus, and on the other hand, this diversity demonstrates the versatility of the phenome-
non. for this phenomenon). G.W.F. Hegel noted that the richer the subject of research, the more different are its
definitions?. This thesis is fully confirmed by the variety of existing definitions of legal ideology. The pluralism
of approaches to the formulation and understanding of legal ideology is due to the fact that they (approaches)
have their own history and their own theoretical and logical basis. In modern legal science, researchers sub-
stantiate one or more important characteristics of legal ideology, which are absolute and transferred to the
understanding of the phenomenon of legal ideology in general. Although 4the lack of a single common con-
cept of “legal ideology” causes some difficulties in scientific communication and as noted by M.M. Marchenko
is aggravated by significant variability in the use of the category “legal ideology”3. The only and comprehensive
understanding of legal ideology, says T. Eagleton, it is impossible to find due to the diametrical discrepancy in
the application of the concept of “legal ideology” in political, legal and philosophical discourses, some of which
are simply incompatible with each other. The scientist points to the possibility of interpreting legal ideology
from the standpoint of its consolidating function, which provides the ability to unite people and motivate them
to the rule of law in social and legal activities*. Modern researchers and politicians argue about the need to cre-
ate a legal ideology as a nationwide, which clearly contrasts with the no less common understanding of legal
ideology as an illusory legal consciousness.

Legal ideology as a subject of scientific research has traditionally been considered in the theory of law with
its own dynamics. Domestic scientific sources contain a significant number of works on the ideological constant
of law among which the works of M.P. Neduhi, H.M. Onishchenko, O.V. Petrishina, O.F. Racer, M.V. Tsvika, Yu.S.
Shemshuchenko, containing an analysis of the concept of legal ideology as an abstract concept of legal science,
which has a general character.

The purpose of this article is a theoretical and legal analysis of the concept of legal ideology, socio-legal pre-
requisites for its formation and the essence of this concept as an integral part of the modern rule of law.

The modern use of the category “legal ideology” by different scholars forms an idea of the different meaning
and essence of the applied concept. As noted by O.E. Leist, this condition occurs with difficult categories that
denote very complex phenomena. To understand how the concept of legal ideology changed and filled with
new meanings, namely how the genesis of the formation and formulation of this concept took place, it is neces-
sary to compare existing scientific views and approaches to defining legal ideology with understanding its first
meaning. from sensations®.

The modern understanding of legal ideology has changed significantly. In our opinion, the various formula-
tions of the concept of “legal ideology” existing in legal sources can be combined into several groups depending
on the essence of the studied category, namely:

1) legal ideology as an abstract concept of theoretical and legal science. Legal ideology belongs to the ab-
stract superstructure in the system of state and legal regulation, which has both theoretical and practical sig-

' Destut de Tracy A.-L.-K. Fundamentals of ideology. Ideology in its own right sense of the word. M.: Publishing House “Academic
Project”. 2013.334 p.

2 McClelland D.C. The achieving society. Princeton, N.J.,1961, 170 p.

3 Hegel GWF. Philosophy of law.[trans. with him. B.G. Stolpner, M.l. Levynoy; and comp. D.A. Kerimov, V.S. Nersesnts; introduction.
Art. and approx. V.S. Nersesyants]. M.: Thought, 1990. 524 p.

4 Philosophy of law. Course of lectures: textbook in 2 volumes resp. ed. M.N. Marchenko. Vol.1. M .: Prospekt, 2011. 512p.
> EagletonT.Ideology: an introduction. N.Y., 1991. p. 10.



Visegrad Journal on Human Rights ‘§

nificance for the study of legal reality and provides an opportunity to identify axiological aspects of law. Legal
ideology as an abstract concept of legal science analyzes the mechanism of creating a spiritually ideal super-
systemic legal basis of society, the state, its reflection in the legislative activity of the state and the rule of law.
The studied concept is understood as a spiritual-ideal cause of the ideal of law; as a process that reflects these
reasons in positive law and the need for legislative processes (from cause to effect)s;

2) legal ideology as a structural element of legal consciousness and an integral part of public consciousness.
The substantiation of the concept of legal ideology as an element of legal consciousness in the majority does
not contradict. According to the Large legal encyclopedic dictionary, legal ideology is defined as a system of
legal ideas, principles, concepts, theories, which in a systematized form reflect and evaluate legal reality’.

V.S. Nersesyants argues that legal ideology is a rational component of legal consciousness, which is a set
of ideas, views, beliefs, assessments, attitudes and feelings of people to the law and state-legal phenomena&.
AF. Baikov defines legal ideology as a set of ideas (concepts, theories, doctrines) about law and legal develop-
ment that contribute to the formation of standard (typical) assessments and legal values, as well as the creation
of certain legal attitudes in carriers of legal consciousness®. S.I. Maximov understands legal ideology as a set of
legal ideas, theories, views that systematically reflect and evaluate legal phenomena'.

T.V. Sinyukova argues that legal ideology is characterized by purposeful, usually scientific or philosophical
understanding of law as a holistic social institution, not in its individual manifestations, but as an independent
element of society''. According to A.l. Lutsk legal ideology — a complex, multifaceted, complex concept, which
concentrates legal, political, ideological, cultural, philosophical and other aspects, the special significance of
which is contained in the philosophical and legal aspect.

O.B. Petryshyn substantiates legal ideology as a part of legal consciousness, the general state of “legal affairs’
in society, namely the state of legislation, judicial system (position and work of the court), all law enforcement
agencies, legal awareness of the entire population, expressing the level of law and legal awareness, their place
in the life of society, the assimilation of legal values, their implementation in practice, the implementation of
the requirements of the rule of law. One of the indicators of legal ideology is the legal education of each person
in society, namely the appropriate level of legal awareness, which is manifested in: a) compliance with laws, b)
legal activity; c) full and effective use of legal remedies in practice; d) the desire in any case to approve the legal
framework as the highest values of civilization'.

The formulation of the concept of “legal ideology” as a structural element of legal consciousness is carried
out through the rational nature of the concept, which means conscious, adapted through thinking and logic of
human attitude to the legal phenomena of the environment. In this regard, this concept as an element of legal
consciousness has three essential aspects: 1) substantive aspect - is always a set of ideas about the law; 2) ac-
tivity aspect - promotes the formation of standard assessments and legal values, as well as the creation of legal
attitudes; 3) the subjective aspect — the subject is the bearer of legal consciousness;

3) legal ideology as an idea of the ideal legal system. S.S. Alekseev stressed that the legal ideology, which
covers the basic legal doctrines, professional and mass legal consciousness, should be considered as part of the
legal system. Legal ideology, according to scholars in favor of this approach, is a phenomenon broader than just
the proper level of legal awareness; The main thing in this phenomenon is the high development of the entire
legal system, a worthy place of law in society, ensuring its supremacy and the appropriate state of affairs in the
entire “legal economy” of the country (training and status of legal personnel, the role of legal services in all de-
partments of the state system, the position of the bar, the development of scientific institutions on law, the level
of legal education, etc.)';

4

6 Leist O.E.The essence of law. Problems of the theory and philosophy of law. Moscow : Mirror, 2002. 288p. (2nd ed.: M.: Zertsalo,
2008.352 p.).

7 Tkachenko V.l Ideal, idea, ideology in the dialectic of law / Legal scientific electronic journal. 2018, N® 6. P419-423.

¢ Large legal encyclopedic dictionary / ed. academ. NAS Ukraine Yu. S.Shemshuchenko 2nd ed., Pererol and dopov. K.,
Legal Opinion, 2012. 1020p.

®  Problems of the general theory of law and the state: a textbook / Ed. V.S. Hepcecaxua. M.: NORMA, 2001. 384p.

10 Baikov AF Legal ideology: Essence and realization in conditions rule of law: Abstract. dis. ... PhD in Law : 12.00.01. Yekaterinburg,
2006. 22p.

" Maximov S.l. Legal reality: the experience of philosophical thinking: Monograph. Kharkiv, Law. 2002. 211p.

2 Sinyukov T.V. Legal awareness and legal education. Theory of the state and rights: a textbook / ed. N.I. Matuzov, A.V. Malykov.
M., 2002. 614p.

3 Lutsk Al Legal ideology in the system of legal consciousness / Scientific Bulletin of the International Humanities University.
Ser..: Jurisprudence, 2014. N 8. P. 25-29.

" General theory of state and law: [Textbook for students of law schools] / M.V.Tsvik, O.V. Petryshyn, L.V. Avramenko, etc .; Charge.
Dr. Jurid. Sciences, Prof., Acad. APRN of Ukraine M.V. Tsvik, Ph.D. Sciences, APRN of UkraineM.V. Tsvik, Ph.D. Sciences, Prof., Acad.
Academy of Law of Ukraine O.V. Petrishina. Kharkiv: Pravo, 2009. 584 p.
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4) legal ideology as the basis of social law. Among the proposed definitions of the legal ideology of the
wording, substantiated by N.I. Zhukov occupies a special place, because the scientist understands it as a higher
form of understanding legal reality. It is due to legal ideology, the study of its evolution, the main trends of de-
velopment in a completely new way, according to the scientist, provides an understanding of the category of
“social’, which is the basis of law. The social is no longer perceived as social, it is understood through man, the
scientist argues. N.I. Zhukov substantiates that social is everything that is useful for a person, his interests, living
space and quality of life, which are the objects of mainly social attention’;

5) legal ideology as a dependence on the general concept of “ideology”. The specified wording is proposed
by O.l. Klimenko, who argues that difficulties in understanding the concept of “ideology”in philosophy, political
and social sciences worsen the situation with the formation of a single concept of “legal ideology”in the theory
of law. Legal science, argues the scientist, simply has nowhere to borrow a “ready” generally accepted concept
and use it in law The scientist’s conclusion is confirmed by an analyst of scientific literature, which boils down
to the famous definition of Robert Putnam, who noted that immersion in cold and dark waters of scientific liter-
ature is ideologically shocking and disappointing test>.

O.l. Klimenko understands the studied phenomenon as the ideology of the state, which rationalizes in gen-
eral, the most significant in terms of the needs of modern politically organized society, the system of values?;

6) socio-philosophical view, which formulates the concept of “legal ideology” through the category of “system’”.
This approach is formulated R.S. Bayniazov, who, arguing the studied phenomenon is not as a set of separate,
fragmentary, isolated, unrelated information, knowledge, principles, ideas, views, but as a stable spiritual and
ideal system of penetration and reflection of the essence of any legal phenomenon?®. The scientist proves that
legal ideology is not just a set, but a system of ideas, concepts, theories that express the understanding, aware-
ness and understanding of law, the whole legal reality in general®.

The social value of legal ideology, according to the scientist, is to determine clear legal criteria for assessing
social phenomena, processes, forms of human organization, in the formation of legal equivalents of the rela-
tionship between the individual, society, state. Legal ideology, argues R.S. Bainiyazov, determines the nature of
law-making and law enforcement process, synthesizes various state and legal phenomena into one. The scien-
tist criticizes the concept of “ideological vacuum”and argues that there are no states in the world without legal
ideology. The researcher proves that in the content of the constitution, other laws of the state the legislator
invests understanding, knowledge of legal matter in the form of legal views, ideas, theories, which is, according
to the scientist, a manifestation of legal ideology’.

Thus, R.S. Bainiyazov sees the problem not in the existence or denial of legal ideology, but in the existence
of his own legal ideology, which is based on a culturally independent legal worldview. This problem is relevant
for the modern world society, which borrows and implements the legal worldview of other countries, instead of
forming its own national legal ideology. The existing modern socio-philosophical approach to understanding
legal ideology formulates the latter as a complex social phenomenon, which is a kind of system of political and
legal interpretation, rational expression and justification of significant for a particular historical moment values,
qualities, aspects and features of legal reality®.

This position is supported by N.L. Garnet, who understands legal ideology as a systematized scientific ex-
pression of legal views, principles and requirements of society, various groups and strata of the population®. l.Ye.
Farber defines the studied category as a system of legal ideas that express the interests and needs of the class.

E.Yu. Kurishev sees in legal ideology a socially significant, theoretically designed system of ideas that reflects
the interests of certain segments and contributes to the consolidation or change of social and legal relations.
The system of value-legal ideas, which is fixed in the legal ideology, creates guidelines for social and legal action,
legal regulation. Thus, the researcher traces the historiography of legal ideology as a system of ideas that were
later reflected in legal life and took place since the XIX century:

' Alekseev S.S. General theory of law: in 2 volumes. M.: Jurid. lit.,, 1981. Vol. 1.244p.

2 Zhukov N.I. Modernization of social relations in Russia: design, results, opportunities // Sociological research. 2005. Vol.N¢ 6. P.
31-33.

3 Klimenko A.l. The problem of understanding legal ideology // Legal psychology. 2011. Vol. N¢ 4, P. 2-7

4 Robert D. Putnam //The Beliefs of Politicians: Ideology, Conflict, and Democracy in Britain and Italy New Haven: Yale University
Press, 1973, P 3-9.

5 Baynyyazov R.S. The problem of legal consciousness in modern Russian society. Diss. PhD of Law. Saratov, 1999. 287p.

¢ Garnet H.L. Legal awareness and legal culture // Theory of law and the state / Ed. O.N. Kataeva and V.V. Lazareva. Ufa, 1994.
P.328-331.

7 Farber IL.E. Legal consciousness as a form of social consciousness. M .: Jurid. lit., 1963. 203p.

8  Kuryshev E. Yu. Ideology as a source of legal innovations // Actual problems of law: materials IV International. scientific Conf.
(Moscow, November 2015) - Moscow: Buki-Vedi, 2015. P.9-12.

9 Samsonov R. Social psyche and ideology. Yerevan, 1970.120 p.
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- bourgeois conservatism, which consisted of social stability, order, legality, traditions, family, statehood,
perceived liberal innovations, which, for example, as a legislative consolidation of the state insurance
system in case of illness, in case of injury and old-age pension’;

- the ideas of liberalism of J. Locke, T. Hobbes, S. Montesquieu, reflecting the absolute value of the
individual, the right to identity, responsibility for their actions to themselves and society, the combination
of individualism and useful activities, the acceptance and protection of inalienable human rights to
life, liberty, property, limiting the scope of state intervention in economic and social life, which can be
considered within the legal innovation process as political and legal innovation ideas;

- the established traditions of liberalism are replaced by innovative ones system of the idea of neoliberalism:
the right of the state to regulate relations between private owners through its influence on the formation
of market mechanisms; employee participation in management through the establishment of supervisory
boards; guaranteed subsistence level; promoting full employment; the concept of social justice (rewarding
the individual for perseverance and talent); redistribution of public revenues in the interests of the
vulnerable; availability of public funds (free breakfasts in schools; schooling; public hospitals); social
responsibility of business;

7)  legal ideology as a result of socio-psychological understanding of conceptual and legal ideas in society. Le-
gal ideology acts as a systemic awareness (comprehension) of the objective needs of social development in the
interests of society as a whole, expressed in the legal categories of legality, equality, justice, unity of rights and
responsibilities. The process of cognition and formation of legal ideas and ideological principles is impossible
without socio-psychological components. Socio-legal psychology gives movement to legal ideology and the
effectiveness of legal ideas. Legal ideology is reflected and functions through psychological mechanisms, where
ideological elements predominate. R. Samsonov argues that the ratio of legal ideological and legal psycholog-
ical elements in different forms of social and legal consciousness are different. Law, substantiates the scientist
as a rational phenomenon, much closer to ideology than to the social psyche, although the latter plays an im-
portant role in the formation and development of legal consciousness''. Social psychology, according to the
scientist, is a way of reflecting the social and legal existence, different from the legal ideology, which is the result
of scientific understanding, conceptual processing of social and legal relations. The scientist argues that legal
ideology and social psychology create a single emotional and intellectual alloy that comprehensively reflects
the social and legal existence. Legal ideology actively influences the formation of social and legal psychology
and reflects the properties of the psyche. Legal ideology, like any other ideology, according to the scientist,
contains a leading idea that activates all other ideas, views and principles contained in it and gives a purposeful,
theoretically meaningful nature.

Thus, the idea of legality is the leading idea of legal ideology, which unites in the system all views and
points of view on the nature, essence of legal norms and institutions, ways of their implementation. Legit-
imacy is an objectively necessary method of establishing strict order and organization in the conditions of
modern statehood, which ensures the implementation of the historical goals of innovative development of
the economy, society and state. Modern economists note that the path to the economy lies through the
dictatorship of the law, and the joint activities of people always need coordination, coordination, social man-
agement'?;

8) legal ideology as a system of legal values. The narrow approach formulates legal ideology in accordance
with the rational context in which the axiological component of legal ideology is a priority. This component may
not be clearly expressed, moreover, it may be hidden or even intentionally hidden, but by logical constructions
contains political and legal values (for example, a national idea, which may be self-deception, and may be a
solution to a specific political and legal problem).

This approach, in our opinion, contains certain gaps. Yes, indeed, legal ideology does not exclude, but on the
contrary, provides a value analysis, however, it is far from exhaustive. Moreover, identifying legal ideology with a
certain system of legal values, we face the problem of the need for the concept of “legal ideology”, which is easily
replaced by the concept of “system of legal values” or “system of values”;

9) legal ideology as an expression of the needs and interests of certain socio-legal groups. This approach is
based on the concept of legal ideology contains its content — the legal expression of social interests and needs,
and the system of legal ideas is secondary to the content, because legal ideology as a system of legal ideas has
legal interests, ie the system of legal ideas appears as a design of this content. O.E. Leist noted that legal ideology
has various degrees and variants — from rigid “party”, ie orthodoxy proposed by the state, the ruling party, to the
researcher’s inability to give up socio-legal likes and dislikes, his own ideas of justice, legality, rule of law or on
the contrary, injustice in law, inaction, ineffectiveness in law. The scientist argues that legal ideology, above all,

10 Stepanenko S., Feshchenko V.M. Lopukh K.V. Modern economic theories: history, methodology and prospects of development:
coll. materials All-Ukrainian round table; October 10. 2016. K.: KNEU, 2016. 199 p.

" Matsko S. State ideology and law of modern Russia: dis. ... cand. jurid. Science: 12.00.01. Ufa, 2003. 33 p.
2. Mannheim K. Ideology and Utopia. M.: Press, 1990. 165 p.
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contains certain socio-legal interests, because the vision of interest and the category of “interest” are essential
for legal ideology?;

10) legal ideology as false knowledge or even deception. Scientists’ supporters of this approach emphasize
that legal ideology hides, distorts or embellishes legal reality for the purpose of criticism or apologetics® Scien-
tists emphasize that explores legal ideology is not exactly right, but only accompanying phenomenon3. Thus,
legal ideology is seen as a phenomenon that can explore legal phenomena and transform into a field of knowl-
edge and research discipline. This approach has two contexts of understanding legal ideology, which is based
on the division proposed by K. Mannheim in his work “ldeoclogy and Utopia”:

- anarrow context in which legal ideology is understood as deception, a deliberate method of distorting
legal knowledge. This approach contradicts the real state of affairs, because those who act as carriers and trans-
lators of legal ideology often sincerely believe in it;

- a broad context in which legal ideology is understood as a certain “defect of worldview”, erroneous
thinking on its own principle, which is associated with a certain socio-legal context of origin and development®.

The mentioned legal contexts outline image distorted ideology as the necessary knowledge of the law, but it
is not legal ideology, knowledge is ideological and legal ideology is an instrument of distortion. Hannah Arendt,
exploring legal ideology as a scientific category at the functional level argues that the most important to under-
stand the mechanism of operation, namely the distortion mechanism and its purposes and effects, both positive
and negative. The scientist emphasizes the importance of understanding not “on distorted knowledge” (distorted
or false knowledge), but on the mechanism of falsification of obtaining this knowledge, which is known as thinking
and distortion is formed. The scientist proves that thinking and activity are “two worlds’, and action and dynamics
of life exclude thinking. H. Arendt refers to the figure of Socrates, who is known not only for his critical attitude to
his own knowledge, but also for his critical attitude to any ideological systems and to attempts to test these sys-
tems for strength through thinking. A legal ideology, said the scientists, is the work of “thinking” and therefore can
not be true thinking, in this connection, the very ideological process involves imitation (fraud) thinking®.

11) legal ideology as a component of legal policy, which is a reflection of the main achievements in the field
of law and fixing the forms of the desired legal future. Legal ideology is a value-fixed model of legal life and the
main trends of its development. As a component of legal policy, it is a social and legal phenomenon and is a
development of the institutions of civilized democracy. This definition contains the following characteristics of
legal ideology: a) legal ideological content; b) strategic accuracy; c) legal clarity.

Modern legal ideology as a component of legal policy not only states the movement towards a self-regu-
lating market economy, but is aimed at creating ideas for regulating economic relations. Legal ideology of mo-
dernity, according to M.l. Pogorelova, contains a clear position on free trade, entrepreneurship, property issues.

12) legal ideology as a component of legal culture. Legal ideology as a component of legal culture is under-
stood as a spiritual-mental and ideological-legal basis of legal reality, which fully forms the legal reality, in the
absence of which legal processes and institutions are impossible, legal acts are unthinkable. O.G. Dozortsev
explains that modern society does not differ in spiritual and cultural development, which is reflected on both
the ideological and emotional and psychological levels. The scientist emphasizes that legal ideology is a positive
factor in the spiritual, cultural and mental development of legal consciousness of society. But modern society
is characterized by nihilistic attitudes towards the idea and sense of law, which complicates the process of legal
influence on public relations. The scientist substantiates that the modern legal life of society is far from stability
and stability due to the lack of legal ideology as a spiritual and cultural component, and as a consequence, the
lack of national legal ideology weakens the legal foundations of society. Mechanical assimilation of legal values
of Western civilization, according to O.G. Dozortseva, can not be a worthy alternative to their own, cultural and
logical justification, taking into account the specifics (spirit, morality, culture, statehood, national customs, tradi-
tions, habits, stereotypes, attitudes and more) legal understanding®.

13) legalideology as one of the forms of state ideology . Legal ideology as a form of state ideology is a rational-
ized reflection of legal existence. It determines the development and functioning of the state. The role of legal
ideology is to build the rule of law. H. Makovych proves that the role of legal ideology in the state grows with
the development of society, as legal ideology as a personification of law is able to consolidate the principles of
democracy, equality and justice.

" Arendt Hannah. Ideology and Terror: A Novel Form of Government. The Review of Politics. Vol. 15, Ne 3. P. 303-327.
2 Economics of production and business: Textbook / Ed. prof. Breaks PG, prof. Pogorelov M.l. Kharkiv: NTU “KhPI". 2006. 567 p.

3 Dozortsev OG Legal ideology: problems of understanding // Youth and science: Collection of materials of the VI All-Russian
scientific and technical conference of students, graduate students and young scientists / Krasnoyarsk: Siberian Federal University.
2011. URL: http://conf.sfu-kras.ru/sites/mn2010/section10.html

4 Kalitinsky V.M. Legal ideology: philosophical and legal view // Our law. 2016, Vol. N2 1. P. 163-168.

® Markovich H. Legal ideology as the basis for the formation of civil society / H. Markovich // Bulletin of the National University
“Lviv Polytechnic”. Series: Legal Sciences. 2016, Vol. N 855. P. 418-423. URL: http://nbuv.gov.ua/UJRN/vnulpurn_2016_855_66.

6 Mannheim K. Diagnosis of our time. M .: Jurist, 1994. 209 p.



Thus, the concept of “legal ideology”has a rich and confusing history of research. As noted by Karl Mannheim,
the “crisis” of studying the main concepts, any study, begins with an awareness of the main concepts - reflection.

Based on the above, in our opinion, the reflection on the concept of legal ideology is based on a combina-
tion of three components: the specifics of time, the subject of research and the position of the researcher. In
this regard, all the above concepts of legal ideology, we can combine three approaches: positional, reputational
approaches and the approach based on the analysis of the genesis of changes in the formulation and interpre-
tation of both the concept and its essence.

Legal ideology, in our opinion, should be understood through a unit of mental or mental resources of human
legal consciousness and the information structure that reflects human knowledge and experience of law. Legal
ideology is an active part of legal consciousness, which has a subjective-psychological environment, namely, ex-
presses the attitude of man to law (current and desired). And as part of legal consciousness is a person’s aware-
ness of the values of law and at the same time his idea of the current positive law, how it meets the requirements
of reason and justice, legal values and ideals. This formulation allows to reveal the impact on perfection of legis-
lation, the efficiency of the court, all law enforcement agencies on how law-abiding citizens of the country have
voluntarily performing norms of positive law, and made them identify the legal requirement.

We believe that legal ideology is a special type of intellectual and spiritual development of legal reality,
which forms the main conceptual ideas of society about law and the state, expressing the interests of the state,
reflected in law and are relevant legal values, acting as a means of regulating individual behavior. And as a phe-
nomenon, legal ideology has its own laws of formation, functioning and development.

Thus, the conceptualization of legal ideology in modern general jurisprudence has much more serious short-
comings that go far beyond scientific discourse and the search for new ways to understand this complex con-
cept. Based on the above, it is possible to conclude that it is fundamentally impossible to study the phenomenon
of legal ideology, considering only one of the existing definitions, not taking into account the transformation of
“legal ideology” associated with the conceptual “disorder” of interpretation of each of its and is used in modern
science, in connection with which there is a layering of one definition to another. But, despite the ambiguity of
the definition of the studied concept of the novella of the modern world order, it was identified as one of the
most important factors in the transformation of the international legal order.

'Annota tion.

The statute is assigned to the concept of legal ideology, which changes and is reminiscent of new meanings,
and the very genesis of the formulation of the understanding. The author of the present day is visibly clever in
the category of “legal ideology” by those who are foreigners and scholars, as the form of a declaration about the
child’s sense and the day-to-day concept of the theory of legal science, which is not a folding category.

In the statistic, in some practical way, take a look at the approach of legal ideology to the ideas of the first meaning,
but in the backward context, it is cloudy as it is because people are thinking of right-wing people from seeing.

Itis substantiated that the modern society needs research of this actual problem which has world outlook and
dynamic character in the field of legal matters which provides the corresponding approach to its knowledge. The
study of the modern concept of legal ideology was carried out through the study of the categorical apparatus,
through the accumulation, enrichment and selection of theoretical knowledge, through which the essence of
the concept of legal ideology was revealed.

Itis concluded that the concept of legal ideology is an“eternal” phenomenon that is constantly being revived
in various forms and perceptions, as legal ideology has always been integrated with knowledge and values
formed by previous generations.

Ilr
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V The principle of the rule of law
in the implementation of the procedure
of the administrative court

lMpuHyun eepxoeeHcmea npaea
npu 30ilicHeHHIi npouyedypu aOMiHicmpamueHo20 cyoy
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right.

KniouoBi cnoBa:
aoMiHicmpamusHe cy0O4UHCMB0, MemoouKa po3Mexy8aHHs, 06'ekm npasosiOHOCUH, NpAagosa HOPMd,
aomiHicmpamueHa cnpaaa.

'I‘IOHﬂTTﬂ «MPUHLUN» Y NepeKknagi 3 NaTUHCbKOT 03HaYa€ Havarsno, NepLIoOCHOBA, MEPBUHHICTD, ifeq, 3aca-
Ja. Y HayKOBIl OPUAWYHIV NiTepaTypi «NPUHLMM NPaBa» TPAKTYETbCA AK — KepiBHi 3acagu (igei), AKi BM3HavaloTb
3MICT | CMPAMOBaHICTb NPaBOBOrO PeryatoBaHHA CYCMifNbHUX BiAHOCKH'.

MpunHUMIM NpaBa, BUCTyNauu KepiBHUMN igeamu, BUXIAHUMN 3acafiaMy YNOpAAKYBaHHA CyCrnifibHUX Bif-
HOCWH B Till uu iHWIN cdepi, BKasyloTb Ha CNPAMOBaHICTb HOPM MpaBa B Till UM iHWIN ranysi, fonomaratTb
BM3HAUMTU CyTb Ta B3aEMO3B'A30K NPaBOBMX HOPM. Y LibOMY CEHCi NPVHLMMW NpaBa BTiNOITbCA Y NPaBOBUX
HopMmax, 6yayun npsamo nependayeHnMM y 3aKoHi, abo > BUnamBatoum i3 Hboro. MNpuHumMn npasa 6e3nocepes-
HbO He BPerynbOoBYe CYCrifibHi BIAHOCKHM, TaK fIK MA€ AOCTAaTHbO abCTPAKTHUI XapaKTep, NPOTe Ha A0ro OCHOBI
bopmyloTbca Mmofeni NoBediHKK, WO BUPaXKeHi y NpaBoBMX HOPMaXx, AKi AeTaslbHO BPErynboBYOTb CYCnifbHi
BiAHOCKHM Y NeBHiN cdepi. MprHUMN NpaBa CNpUAE NPaBUIbHOMY PO3YMiIHHIO CYTHOCTI MPaBOBKX HOPM Ta iX
3aCTOCYBaHHIO.

MprHLUMIM CygoBOro aAMiHiCTPaTUBHOIO NPoLecy — Lie OCHOBOMOJIOXKHI 3aCagu 3AiNCHEHHA agMiHICTpaTyB-
HOrO Cy[OUMHCTBA, WO BU3HAYalOTb MOro CNPAMOBAaHICTb, OCHOBOMOJNOXHI iflel, Ha AKMX 6a3yeTbcA Bperysnio-
BaHHA BIAHOCWH, WO CKNafaloTb y CYA0BOMY afiMiHICTPaTUBHOMY npoueci. Lie 0CHOBHI NOMOXKeHHs, WO BU3Ha-
YaloTb NMPUPOAY CYAOBOrO afMiHICTPAaTMBHOIO NpOoLeCy, 3arajibHi NpaBuia NOBediHKM NOro y4acHUKIB (OCHOBHI
BMMOTU 10 HUX) Ta Lini (pe3ynbTaT) — 3axucT npa., cBobog Ta iHTepeciB cy6’ekTiB y cdepi nybnaiuHO- NpaBOBUX
BiHOCVIH, LINIAXOM CMpaBefBOro BMpPiLleHHA Cropy.

OTxe, NpyHUMNK BigobpaxatoTb CYyTHICTb i cneundiky aamiHiCTPaTMBHOrO CyOUMHCTBA, CNPAMOBaHI Ha 3a-
6e3neyeHHnA BUKOHAHHA 3aBAaHb Ta BKa3yl0Tb Ha NepCneKkTUBM PO3BUTKY chepu 3a3HaueHOT AianbHOCTI.

Y komeHTapi KAC, 3a pepakuieto O. MNaceHoKa?, 3a3HaYa€eTbCA, WO NPUHLUMNK, AK NpaBOBa KaTeropis, CTaHOB-
NATb OCHOBY afIMiHICTPATUBHOIO NpoLecy, i iM BnacTuBi Taki pucu: 1) BigirpatoTb BM3HaYanbHy posb y Gopmy-
BaHHi 3MiCTY Ta OCHOBHUX HaNpAMKIiB agMiHICTPaTMBHOIO NpoLecy; 2) BUPaXatoTb TUMOBI 3aKOHOMIPHOCTI 34ic-
HeHHsA npouecy; 3) MiCTATb BUMOTU, AiKi MatoTb OyTI BpaxoBaHi cy6’ekTaMmun afMiHICTPaTUBHMX NpoLecyanbHNX
BiIHOCWH, 30Kpema? i aiMiHICTpaTUBHMM CyAOM, Mif Yac po3rnagy nybniyHo-npaBoBOro cnopy; 4) BiATBOPEHi y
KoHcTuTyLii Ta 3aKoHax YKpaiHu; 5) KOMNIeKCHO 3aCTOCOBYOTbCA Y CYAOBI NPaKTUL; 6) € 00'€EKTMBHMMM KaTe-
ropisiMu, Lo He 3anexatb Bif BONEBUABNEHHSA Ta NobaXKaHb OKpeMux ocib.

Heo6xigHO po3pi3HATU CXOXi Ha NepLUN NOMNAA NOHATTA <MPUHLMMN NPaBa» Ta «<MPUHLMN Npouecy». [lopeu-
HO NpoaHanisyBaTn NPUHLMMN BEPXOBEHCTBA MPaBa, AK KepiBHY 3acafy B AiANbHOCTI aAMiHICTPaTUBHOrO Cyay, B
npoueci po3rnagy Ta BUpilleHHA NigCyAHNX NOMyY CNpaB Ta 3aKOHOAABYE 3aKpineHHA BUMOT (eNeMeHTiB) MPUH-
LMy BepxoBeHCTBa npasa.

' lOpuanyHa eHumKknonegia: B 6-T1 Tomax/ peg. kon. 5-ro Tomy: H0.C. LemwyueHko (ronosa pepkonerii) Ta iH. Kuis: YKp. eHumK.
im. M.IN. baxaHa. 2003.T. 5. M-C. 736 c.

2 HaykoBo-npaKTnuHuin komeHTap Koaekcy agmiHicTpatuBHoro cygoumHctaa YkpaiHu / O.M. MaceHiok (kep. aBT. kon.), O.H. Max-
yeHkKo, B.b. ABep’aHOB Ta iH.; 3a 3ar. pea. O.M. MaceHtoka. Kunis: FOpiHkom IHTep, 2009. 704 c.

3 [OyxHeuny O.C.TpoBafXeHHs WO OCKaPXKEHHA B CyAi pilleHb, i umn 6e3aianbHOCTi opraHis BUKOHaBYOT BNaAu Ta MicLleBoro
camoBpAfyBaHHA: aBToped. ANC. ... KaHA. lopud. Hayk: 12.00.07; MixperioH. akag. ynp. nepcoHanom. Kuis, 2012. 20 c.
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MpuHUMN BepXOBEeHCTBA NpaBa € dyHAAMeHTaNbHMM, OCHOBOMOJIOXKHMM He nuLle cepep NPUHLUMMIB agMi-
HICTPaTMBHOIO CyJOYMHCTBA, @ 1 Y 3arafbHii cMCTeMi MPUHLUMNIB NpaBa 3aranom. [TMTaHHA NPo CYTHICTb Ta
3MiCT MPUHLMMY BEPXOBEHCTBa NpaBa JOC/iAXKyBanu Taki NpoBigHi HaykoBui: B. ABep’aHos, 0. butak, C. lo-
nosatumn, A. 3aeup, O. 3aiuyk, C. KanbyeHko, M. Ko3iobpa, A. Konogin, A. Komstok, O. KonuneHko, B. Konenuu-
koB, M. Koctnubkun, C. KoTioriH, €. Kyboko, [I. Jlyk'aHeub, H. OHiweHko, O. MNaceHtok, 0. NMeabko, B. MNepenentok,
B. Moropinko, A. MNMyxTelbKa, M. PabiHoBuy, O. PyaHesa, A. CeniBaHos, B. CipeHko, B. CtedaHiok, M. TuweHko,
t0. Togmka, B. WWanosan, B. WwuniHros, 0. WemwyyeHKko Ta iHWwi. 3 ornAgy Ha Npavli 3a3HaYeHNX BYEHWUX, Crig
3ayBaXkWTK, WO 3MICT NPUHLMMY BEPXOBEHCTBA MpaBa HEOQHO3HAUYHO TPAKTYETbCA Y HAYKOBIN niTepaTypi, a
[OCNIAKEeHHA NOro CyTHOCTI AIK 6a3MCHOI 3acapyn aAMiHICTPaTMBHOIO CyAOUYMHCTBA He CTaslo NpeMeToM rnbo-
KOr0 HayKOBOIO fOCAIAMXEHHSA i O LbOro yacy, WO i 3yMOBJIIOE aKTyaslbHICTb BUBYEHHA LIbOro NUTAHHA. AfKe
npaBuibHe CIPUNHATTA, PO3YMIHHA MeX Ta MeXaHi3My 3aCTOCyBaHHA NPVHLMMY BEPXOBEHCTBA NpaBa B afMi-
HiCTpPaTVBHOMY CYAOUYUHCTBI CNPUATMME NiABULLEHHIO eEKTMBHOCTI 3aX1CTY NpaB Ta cBobo noanHm y cdepi
ny6niYHO-NPaBOBMX BiHOCUH.

MpUHUMN BepXOBEHCTBA NpaBa HaNeXnTb A0 «<MeranpuHUMMiB», CTaHAAPTIB NPaB NOAMHN HAMBULLOTO LiiH-
HicHoro piBHA'. NPUHLMN BEpXOBEHCTBA NpaBa € CYKYMHICTIO 3acaf, NOSIOXKEHb Ta ifel — BUMOT, O FPYHTYOTbCA
Ha NpMpPOoAHKX NpaBax 0cobu Ta ii aBTOHOMIT BiAHOCHO AepKaBu.

MNprHUMN BepXOBEHCTBA NpaBa 3aKPirnfieHo Yy TakMX 3aKOHOAABUMX fxepenax, AK KOHCTUTYLIT Ta 3aKOHaxX
Ykpainum, KAC YKpaiHu, MixXHapogHUX AOroBopax YKpaiHu, piweHHAx €Bponenicbkoro Cygy 3 npaB niogviHu
(gani — €CIJ1). MpoTe, BU3HaYeHHA 3MiCTy (BUMOT) NPUHLKMMY BEPXOBEHCTBA NPaBa Y 3a3HayeHNX 3aKOHOAaBUMNX
aKTaX He € TOTOXKHUM.

Tak, aHanizytoun Hopmn KoHcTuTyuil YKpaiHum (cT. 3, cT. 8, u. 3 cT. 22, cT. 55, cT. 64, n. 2 cT. 92, cT. 129 1a iH.), go-
XOAMMO BMCHOBKY, LLIO NPUHLMN BepXxoBeHCTBa NpaBa B OCHOBHOMY 3aKOHi TTyMaunTbCA Ha 3acafax HopMaTtu-
Bi3MY (3aKOHHWLIbKOI, NericTCbKoi, LOKTPUHW IOPUANYHOIO NO3UTUBI3MY, O Nepeadayae naHyBaHHA CTaTyTHOTO
MNUCaHOro NpaBa, BEPXOBEHCTBO 3aKOHY), @ He 3 No3uLii Teopii NPUPOAHbOro NpaBa (MaHyBaHHA HeBiAUYXKyBa-
HUVX NPaB JIOAVIHN).

B KoHcTuTyUii YKpaiHM BepXOBEHCTBO NpaBa PO3rA[AETbCA AK 3arafibHUN NPUHLMN, | HE 3ragyeTbCA cepeq
OCHOBHUX 3acaf CyAouMHCTBa (npaBocyaas). Tak, BianoBigHo fo cT. 129 KoHcTuTyuii YKpaiHm, OCHOBOMOOX-
HOI0 3aCafoto0 3[iNCHEHHA CYAOYMHCTBA € MPUHLMM BEPXOBEHCTBA MpaBa.

3rigHo cTatTi 129 KoHctutyuii YKkpainn, Cyaan, 34incHiolumn NpaBoCcyaan, € He3aneXxHnm Ta KepyeTbca Bep-
XOBEHCTBOM MpaBa.

«OCHOBHMMM 3aCafiaMun CYyAOUYNHCTBA €:

1) piBHICTb yCiX y4aCHMKIB CyJOBOro npoLiecy nepes 3akOHOM i CyAoM;

2) 3abe3nevyeHHA [OBEAEHOCTi BUHY;

3) 3mMaranbHicTb CTOpiH Ta cBo60Aa B HafaHHI HUMK Cyaly CBOIX OKas3iB i y AoBefeHHI nepes cyaoM ix nepe-

KOHANBOCTI;

4) nigTprMaHHsA Ny6niyHoro 06BMHYBaYEHHSA B CyAi MPOKYPOPOM;

5) 3abe3nevyeHHs 06BMHYBaYE€HOMY MpaBa Ha 3axUCT;

6) rMacHiCcTb CYyAOBOro NpoLecy Ta Noro noBHe GikCyBaHHA TEXHIYHUMIM 3acobamu;

7) PO3yMHi CTPOKM pO3rnagy CnpaBu CYAoM;

8) 3abe3neyeHHs nNpaBa Ha anenAuinHKA Nepernag CNpasun Ta Y BM3HAYEHVX 3aKOHOM BMMaAKax — Ha Kaca-

LiiHe OCKap»KeHHA CYAOBOrO PilleHHS;

9) 060B'A3KOBICTb CYAOBOIO PilLIeHHS».

Taka no3uuia 3aKoHoAdaBLUA BUKNMKana HeobXigHiCTb Ginbl AeTanbHOrO TnymayeHHA GyHAaMeHTaNbHOro
NPUHLUMMY NpaBa 3 METO MOro NpaBUSIbHOMO 3aCTOCYBaHHA Y CyOBIl MpakTuui. 3 uboro npusogy 6yno Ha-
haHe oodiliiHe po3’acHeHHA y piweHHi KoHctutyuinHoro Cyay YKpainu Big 2 nuctonaga 2004 poky N2 15-pn, B
AKOMY 3a3HaueHo: «BepxoBeHCTBO MpaBa — Le NaHyBaHHA NMpaBa B CyCninbCTBi/BepxoBeHCTBO NpaBa BUMarae
Bifl feprkaBu MNOro BTiIEHHA Y NPaBOTBOPYY Ta MPaBO3aCTOCOBHY AiANIbHICTb, 30KpeMa y 3aKOHW, AKi 3a CBO-
iM 3MicTOM MatoTb 6YTU NPOHUKHYTI NepefyciM igeaMu colianbHOT cnpaBefnnBoCTi, CcBO60AM, PIBHOCTI TOLLO.
OpHUM 3 NPoABIB BEPXOBEHCTBA MpaBa € Te, Lo NPaBO He OOMEXKYETbCA NIMILE 3aKOHOAABCTBOM fIK OfHI€l0 3
noro ¢opm, a BKKOYAE 1 iHWI couianbHi perynatopu, 30Kpema HopMu mopari, Tpaauuii, 3B1yai ToLlo, AKi neri-
TUMOBaHI CyCMifIbCTBOM i 3yMOBJIEHi iCTOPUYHO AOCATHYTUM KyNbTYPHUM piBHEM CycninbcTBa. Bci Ui enemeHTn
npasa 06'efHYIOTbCA AKICTIO, WO BignoBigae igeonorii octuuii, cnpaBeanvBocTi, ifei npasa, Aka 3HaYHO Mipoto
3Hanwna BigobparkeHHA B KoHcTUTyLii YKpaiHu. Take po3ymiHHA NpaBa He Aa€ nigcTaB ANnAa Noro OTOTOXHEH-
HA i3 3aKOHOM, AKUI iHOZI MOXe 6yTun N HecnpaBeaNUBMM, 30KpeMa, 0OMeXXyBaTn cBoboay Ta pPiBHICTb ocobu.

' PygHeBa O. MixHapofHi cTaHAapTV NpaB NoAVHU Ta NPUHLUMY BEPXOBEHCTBa NpaBa: Ao NpobieMu cniBBiAHOLEHHA NpaBo-
Bux AsuLy, // lOpuanyHa YkpaiHa. 2012. N2 4. C. 15.

2 Konomoeupb T.O., Jliotnkos M.C., Bixnaes M.IO. AamiHicTpaTMBHE CYyAOUMHCTBO: NiAPYYHUK; 3a 3ar. pefd. T.0. Konomoeupb. Kuis:
IcTnHa, 2011.340 c.
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CnpaBeanMBiCTb — OfHa 3 OCHOBHMX 3acaf MpaBa — € BUPILWANbHOW Y BU3HAYEHHI 1Oro AK perynatopa cy-
CNiNbHUX BiAHOCUH, OQHWM i3 3arafnbHOMOACHKUX BUMIPIB NpaBa»®.

AsTopu KomeHTapsa KAC BepxoBHOro cyay 3a3HaualoTb, L0 eprkaBa He MOXKe [ifTV CBaBiNbHO, BOHa 06Mme-
»KeHa npaBoMm, TO6TO He nuLle 3aKOHOAABCTBOM, LLIO CTBOPEHE Helo, a 1 MPaBOM, AiKe iCHYE anpiopi, He3anexHo
Bifl il po3cyny — «<MpYPOAHNM NPaBoOM», ab0 NPUPOLHMUMU NPaBaMU KOXHOI JIIOAUHN.

MpuHUMN BepxOBEHCTBa NpaBa CNif OKTPUHANbHO TAYMAUNTLX AK 4BOEANHY BUMOTY LLOJO:

a) BU3HaHHA NPIOPUTETHOCTI NPaB JIIAUHN Nepeq yCiMa iHWMMW LiHHOCTAMM EMOKPATUYHOI AepKaBu;

6) nignopAaKyBaHHA AiANbHOCTI YCiX 6€3 BUHATKY AepKaBHUX iIHCTUTYTIB noTpebam edpeKTnBHOI peanizadii

Ta 3aXUCTY NpaB NOAUHN".

3MiCT NpMHUMNY BEPXOBEHCTBA MpaBa AeTalbHO pO3KpMBa€eTbcA Y CT. 6 KAC YKpaiHu, 3rigHO AKOI Cyn npu
BUPILLEHHI CNpaBn KepYyeTbCA NPUHLMNOM BEPXOBEHCTBA NPaBa, BiANOBIAHO [0 AKOro, 30Kpema, NioanHa, i
npaea Ta cBOOOAM BU3HAOTbCA HAMBULLMMW LIHHOCTAMW Ta BU3HaYaloTb 3MICT i CMPAMOBAHICTb AiANbHOCTI
aepxasu. Cyn 3aCTOCOBYE NPUHLMI BEPXOBEHCTBA MPaBa, 3 ypaxyBaHHAM cyfoBoi npakTnku €CIJ1. 3BepHeH-
HA O aAMiHiCTpaTMBHOrO Cyay ANA 3axMCTy npas i cBobon NoauHM i rpomagaHHa 6esnocepeHbo Ha nig-
cTaBi KOHCTUTYUIT YKpaiHK rapaHTyeTbcA. 3a60pOHAETHCA BiAMOBa B pO3rnAfi Ta BUPILEHHI aagMiHICTpaTUBHOT
CrpaBu 3 MOTUBIB HENOBHOTW, HEACHOCTI, CYNepeusIMBOCTI YN BiJCYTHOCTI 3aKOHOAABCTBA, AIKE Perysoe CnipHi
BiQHOCUHW.

Y Taknin cnoci6, NprHLMN BepXOBEHCTBA NpaBa 3a CBOIM 3MiCTOM ABNAE COOOI0 NOEAHAHHA HU3KM KpUTepiiB
(enemeHTiB, BUMOT):

— BEPXOBEHCTBO MpaBa O3Haya€ MaHyBaHHA MpaBa B CYCNiNbCTBi, TOOTO NPIOPUTETHICTb OCHOBHMX HEBIia-
YyXKyBaHMX (HeBil'éeMHIX) NpaB NIOAVMHU Haj yCimMa iHWNMK Aep>KaBHUMU LiHHOCTAMM, i 060B'A30K yCix
JepKaBHMX OpraHiB KepyBaTHCA 3a3HauyeHoto ile€to Npu peanisadii nybniyHo-BNaAHMX MOBHOBAXEHb (30-
Kpema i Npuv 34iNCHeHHi afMiHICTPaTMBHOIO CY[OUYNHCTBA);

— BEpXOBEHCTBa NpaBa B XXOAHOMY pa3i He 3BOAUTbLCA A0 BEPXOBEHCTBA 3aKOHY, TaK AK B 10ro0 OCHOBY MO-
KnafeHa ifiea po3pi3HeHHsA, BifOKPEMIIeHHA rnpaga i 3aKoHy. Lle cBoepigHe po3meKyBaHHA NPUPOJHOTO i
«LWTYYHOrO» (AepKaBHOr0) 3aKOHY, MPUPOAHI MPaBa € He3aNeXXHVIMM Bif, iX 3aKOHOAABYOro 3aKpinieHHs, a
BOJIA 3aKOHOZABLA HE 3aBXXAM € MPABOBOIO (B 06'EKTUBHOMY, MPUPOLHOMY CEHCi).

Take po3meXxyBaHHA He O3HAya€ MPOTMCTaBNEHHA BKa3aHMX ABULL, «MPUHLUMN BEPXOBEHCTBA MpaBa» Ta
«MPUHLMN BEPXOBEHCTBA 3aKOHY» iCHYIOTb Y AianeKTUYHI B3aeMoAil. Y IpuanYHIin nitepaTypi 4acto 3a3Haua-
€TbCA, WO NMPUHLUWM 3aKOHHOCTI € eleMeHTOM NPUHLMMY BepXOoBeHCTBa NpaBa. OgHaK BEPXOBEHCTBO 3aKOHY
MO>Ha BM3HATU efleMEeHTOM BEPXOBEHCTBA NPaBa, 3@ YMOBMY, LLO 3aKOH, MPUNHATUN fep>KaBoto, € NPaBOBMM He
nuwe 3 dopmanbHOi TOUKM 30pY — 3a POPMOL0 (MPUNHATKIA YNOBHOBaXEHUM Cy6'eKTOM BiAMOBIAHO JO BCTAHOB-
neHoi npouenypw), a i 3 GakTUUYHOI — 3a 3MICTOM. 3aKOH, L0 3aKPIinJIto€ HEBIA'EMHI NpaBa NOANHW | He [O3BONSAE
X CBaBifIbHOrO OOMeXeHHA (3BYXKEHHS), 3aCNyroBye Ha JOMiHYBaHHA B iEpapXii HOPMaTVBHO-MPaBOBKX aKTiB
i, B TaKOMy BMMafKy, MOXe BBaXKaTUCA MPOABOM BEPXOBEHCTBA NpPaBa, WO BUMara€ HeyXmujabHOro JOTPMMaHHsA
TaKOro 3aKOHY i PiBHOCTI nepeq HUM. BigcyTHiCTb 3aKOHOaBYOro 3aKpinieHHA HeBid'EMHUX NpaB NognHNY (3a-
KOHY, LLIO BPeryboBye BiAMOBIAHI CYCNifbHI BiAHOCNHM) JO3BONAE BUKOPMUCTOBYBATW aHaorito npasa. Y Bunag-
Kax, KON 3aKOH € HemnpaBOBKM — CyrnepeunTb NpaBam i cBoboaam NofnHK, BiH He Mae Byt 3actocoBaHuM. Cnif
noroamMTLCA 3 BUKNageHo y komeHTapi KAC Te3010: aAMiHICTPaTMBHMI Cyd He MOBUHEH 3aCTOCOBYBaTM MOJIO-
MEeHHA MPaBOBOro aKTy, 30KpeMa 3aKOHY, AKLLO MOro 3aCTOCYBaHHA CyrnepeynTb KOHCTUTYLINHM NPYHLMIaM
npasa abo nopyLuyBaTMmMe Npasa Ta CBOOOAM NIOANHN | rPOMaAAHUHA.

BueHun M. Kostobpa 3a3Hauag, o peHoMeH BEpXOBEHCTBA NpaBa MoXe 6TV PO3KPUTO TiflbKM 3a yMOBM A0-
TPVMaHHA NEBHUX FTHOCEOJIONYHMX NO3ULiN LWOAO NpaBa: No-nepLue, MOBUHHO MaTu MicLe PO3pPi3HEHHSA NpaBa i
3aKOHy; No- Apyre, NpPaBo C/lifl PO3rnsAAaTh He AK aKT AepKaBHOI BNaau, a AK couianbHUn ¢eHoMeH, NoB'A3aHui
3 TaKUMU KaTeropiamu, ik cnpaBefnnBicTb, cBO60Aa, PiBHICTb, 'yMaHi3M; NO-TPETE, NpaBO MaE pPo3rnagaTuca y
HepPO3pPUBHIN 3B'A3Li 3 NpaBaMu IOANHMN.

MpuHLUKMN BepXOBEHCTBa NpPaBa, AK 6a3ncHa 3acaga pPo3rnagy Cnpas B aAMiHICTPaTUBHOMY Cyfli, HaliNOBHiLwe
BiIGMBAE CyTHiCHE NPM3HAUYEHHA | BNacHe MeTy afiMiHICTPaTUBHOrO CyJOUYMHCTBA — 3aXMCT NpaBs i ceobop noau-
HW, 3QiICHEHHA NpaBoCyAan, LOCATHEHHA cnpaBeanusocTi. CnpaBeannBMM Ma€ 6yTun AK CyfoBUIA NpoLec, Tak i
pe3ynbTaTt CyAoUMHCTBA®.

CnywHoto € gymka M. CMOKOBMYa, WO agMiHICTPaTUBHI Cyan NepeBipAoTb BNagHy AiANbHICTb Ha BiANOBIA-
HiCTb BepXOBEHCTBY NpaBa. PileHHs, Aii abo 6e3aianbHICTb MOXYTb BifNOBIAATU 3aKOHY i YTV BUMHEHI B MeXax

3 Koswbpa M. MprHLUMN BepXOBEHCTBA NpaBa MaE HEPO3PUBHO MOB'A3YBATUCH i3 OCHOBHUMYW HEBifUYKYBaHUMUN MpaBa-
MU NIOAMHK, B AKMX MaTepiani3yeTbca ifea cnpaBefnuBocTi // BepxoBeHCTBO npaBa. 3akoHoAaBuuin 6ioneteHb. Kuis, 2005.
C.5-13.

4 [lemOKpaTWyHi 3acagu Aep)aBHOro ynpasfiHHA Ta agMiHicTpaTuBHe npaso: MoHorpadia / Kon. aBT.: LUemwyuenko 10.C,,
Asep’aHoB B.b., Anppiriko O.0., KpeciHa I.O., Harpe6enbHuii B.H. Ta iH.; 3a 3ar. peg. a.10.H. B.5. ABep’aHoBa. Knis: Bug-so «lOpranuna
AyMmKa, 2010. 496 c.

> XandwuHa P.O. O6uee yueHue o npaBooTHolweHU Mocksa: Opua. nut.,, 1974.352 c.
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NMOBHOBaXeHb CY0'eKTiB BNafiHMX NMOBHOBaXEHb, aJie AKLLO BOHW NMOPYLYOTb NpaBa, CBOOOAMN UM 3aKOHHI iHTe-
pecu 3aABHUKA, TO TaKi PilleHHSA € HenpaBoOMipHUMU'.

OTxe, JOPEYHO PO3MIAHYTU 3MICT NPUHLMIMY BEPXOBEHCTBA NpaBa B aAMiHICTPaTMBHOMY CyAOUYMHCTBI Ta BU-
MOTH, Lo 3yMOBAIOTb 0COBNMBOCTI NOPAAKY po3rnagy i BUpilleHHs ny6niyHO-NpaBoOBKX CNOPIB B aAMiHICTpa-
TUBHOMY Cyfi.

C. TonoBatuii 3a3Hauvae, Wo odilinHUM eTaNIoOHOM T/lyMayeHHsA NPUHLMNY BEPXOBEHCTBA NPaBa B MeXax €B-
ponencbkoro NpaBonopAAKY BUCTYMNaE BlacHe HOpMaTMBHa npakTunka €CINJI, Aka B ycCix BUMagKax TAyMayeH-
HA €BPONENCbKOi KOHBEHLT 3 MPaB MOAVHM CTOITb Ha NO3ULIAX JOKTPUHW NPUPOAHOro NpaBa, @ He AOKTPUHM
IOPUANYHOIO NO3NTUBI3MY?,

CrctemHMIn aHanis Hopm KoHctuTyuii Ykpaidu, KAC Ykpainu, 3akoHiB Ykpainu «[po patudikauio KoHBeHLUii
Npo 3axMCT NpaB i OCHOBOMOJIOXHUX cBO6OA NtoanHN 1950 poKy», Mepluoro npoTokony Ta npotokonis NO 2, 4,
7 1a 11 po KoHBseHLUii, «[Tpo BUKOHaHHA pilleHb Ta 3aCTOCyBaHHA NpakTuky €sponernicbkoro Cyay 3 npas noau-
HW», BiAMOBIAHO [0 AKMX YKpaiHa BM3Hana o6oB’a3koBoto opucamkuito €CMJ1 B ycix NUTaHHAX, WO CTOCYOTbCA
TNyMayeHHs i 3acTocyBaHHA KoHBeHLi, a Takox 3060B'A3anaca BMKoHyBaTu pilweHHA €CIJ, nae nigctasum cTBep-
[KYBaTK, WO 3AiMCHEHHA aMiHICTPaTUBHOIO CYAOUYMHCTBA Ma€ popMyBaTMCA Ha 3acaflax BEPXOBEHCTBA NpaBa,
TIyMayeHHs Pi3HMX acnekTiB Akoro Hagaetbcsa ECMNJ1. Tob6To agmiHicTpaTVBHI cyan YKpaiHu MaloTb KepyBaTuca
Hopmamu KAC YKkpaiHu, npoTe y BUMaAKy CynepeyHoCTi HOPM OCTaHHbOrO 3 NpaBoBoto no3suuieo ECMNJT abo
BiJCYyTHOCTi HOpPMW, WO BPErybOBYE BiANOBiAHI MPaBOBIAHOCKHM, NepeBara Hafa€TbCA PilleHHAM (NpaKTyLi)
€CIJ1, Wwo € YacTUHOI HaLiOHANbHOIO 3aKOHOZABCTBA | MOXYTb BUKOPUCTOBYIOTbCA AK HOPMU NPAMOI fil.

OTxe, BignoBigHO Jo 4. 2 cT. 6 KAC YKpaiHu, cyn 3aCTOCOBYE MPUHLUMN BEPXOBEHCTBA MpaBa 3 ypaxyBaH-
HAM cypnoBoi npakTuky €CIMNJI. BignosigHo go u. 4 1. 6 KAC YKpaiHu, 3a60poHAETbCA BiAMOBa Y po3rnagi Ta
BUPILLEeHHA afMiHICTPaTMBHOI CrpaBn 3 MOTUBIB BiACYTHOCTI 3aKOHOAABCTBA, AKe Perysnoe CnipHi BigHOCUHMN.
3rigHo 3 u. 4 c1. 7 KAC YKpaiHu, y pa3i BigCyTHOCTI 3aKOHY, L0 perynioe BignoBigHi NpaBOBigHOCKHNY, CyA Ma€
BUXOAUTM i3 KOHCTUTYLIMHMX NPUHLMNIB i 3aranbHUX 3acaj npasa (aHanoria npasa). To6To, 3a3HayeHi Hopmu
KAC YkpaiHu HagatoTb npouecyanbHUN iHCTPYMEHT y BUTNALZI MOXKMBOCTI 3aCTOCYBaHHA 3@ aHANOTi€l0 NpaBo-
Bi no3uuii ECMJT, wo dyHKUioHye ana 3abe3neyeHHA BMKOHAHHA MONOMKeHb KOHBEHLii Ta rapaHTOBaHMX Helo
npas i ceob6o NoanHN.

3acToCyBaHHA y HaLioOHaNbHOMY aAMiHICTPaTUBHOMY CyAouMHCTBI NnpakTuky €ECINJT cnpuAaTme NigBULLEHHIO
edeKTMBHOCTI 3axncTy npas ocobu. Ana uboro Baxknneum € onpautoBaHHA BAC piweHb €CIMJ1 (EBponencbKoro
cyny 3 npaB NOAUHN) Ta 30CepeKeHHsA CyiB BCiX PiBHIB Ha peTeNbHOMY BUBYEHHI Ta 060B'A3KOBOMY 3aCTOCY-
BaHHI0 npakTukm ECIJ1.

Y Takui cnoci6, aHanisytum HopMK 3aKOHOAABCTBa Ta NpakTuKy €CIJ1, MoxHa 3pobUTK BUCHOBOK, L0 aaMi-
HiCTpaTMBHE CYAOUYUHCTBO Ma€ 3[iNCHIOBATACA 3ri4HO 3 MPUHLMNOM BepXoBeHCTBa npaga (rule of law), i Bigno-
BijaTV TakMUM BMMOram (CTaHAapTam, eneMeHTaMm) NPpUHUMMY: JOCTYN A0 CyAy; CnpaBefnvuBuiA CYyaOBUIA MpoLec
(po3rnapg i BUpilWeHHA cnpaBwn): a) 34iNCHEeHHA aAMiHICTPaTMBHOIO CYfOUYMHCTBA Ha OCHOBI 3aKOHY, NpoTe 3 BU-
3HaHHAM NPioPUTETY OCHOBOMONOXHMX MpaB i cBO60A NoANHY; 6) PIBHICTE MOXNMBOCTEN CTOpPiH; 000B'A3KO-
BiCTb BMKOHAHHA CY[QOBMX PilleHb; MOX/MBICTb CKaCyBaHHA BULWMM CyAOM PilleHHA HUXKYOTO Cydy, AKe He Ha-
6pano 3aKOHHOT CUNK; HEOCMOPIOBAHICTb OCTAaTOYHOMO CYIOBOrO PilleHHS, AKe Habpano 3aKOHHOI CUN.

Heponikom 3akoHOZaBYOro 3aKkpinieHHA 3a3HayeHoi BUMOr BEPXOBEHCTBA NpaBa € HadineHHA cydy npa-
BOM, @ He 3060B’A3aHHAM BUMHATY BKa3aHi Ail, WO BMMarae BHeCEHHA 3MiH 4O HOPM 3aKOHOAABCTBA YKpaiHu
npo aAMiHiCTpaTMBHE CyAOUMHCTBO. TakK, u. 2 cT. 9 KAC YKpaiHu mae 6yTun BUKNageHa y Takili pefakuii: «...ans
MOBHOTO 3aXUCTY NpaB, cBO60S Ta iHTepeciB Gi3UYHNX UM IOPUANYHIMX OCIO Cya NOBUHeH BUINTY 3@ MeXi NO30B-
Hux BuMoOT. CyZl He MOXe BMXOAUTY 3@ MeXi MO30BHMX BMMOT, AKLO Ui 4ii CMPUATAMYTb MOTipPLUEHHI0 NPaBOBO-
ro CTaHOBULUA i CMPUYUHATMMYTb HeraTMBHI Hacnigky ana ¢Gi3nyHOT um lpuanYHOT 0cobu, obMeXKyBaTUMYTb iX
npasa Ta ceo6oan».

HatomicTb, u. 4 cT. 80 KAC YKpaiHu mae 6yTv BUKNageHa y TaKiln pefakuii: «...3 METO NOBHOIO 3axXMCTy Npas,
cB0b6O[ Ta iHTepeciB Gi3NUHKX UM oPUANYHMX OCib i 3'ACyBaHHA BCiX 06CTaBMH Y CnNpaBi, Cyf N0BUHEH BUTPEDY-
BaTW JOKa3W, AKUX, Ha 1OTr0 YMKY, He BMCTayae».

TakoX KONi3iNHICTb HOPM BUABNAETLCA MPW aHanisi cT. 4 Ta cT. 241 KAC YkpaiHu. Agxe cT. 240, cT. 241 KAC
YKpaiHu Tex He nepenbayatoTb NepeBipKy pilleHHA cy6’ekTa BNagHMX NOBHOBAXeHb Ha BiAMOBIgHICTb NpaBamM
Ta cBobogam o0cobu, KpiMm TOro, HaBiTb BKa3ylOTb Ha HEMOXKJIMBICTb NePEeBiPKM HEKOHCTUTYLIMHOCTI HOPMATUB-
HO-MPaBOBUX aKTiB BiAMNOBIAHNX OpraHiB aepxasu (BepxoBHoi Paan YkpaiHu, Mpe3ngeHTa YKpainu, KabiHeTy
MiHicTpis YkpaiHu, BepxosHoi Pagu ABToHOMHOI Pecny6niku Kpum).

' CmokoBuy M. MprHUMN BepXOBEHCTBA NpaBa: 3aCTOCYBaHHA MNif Yac po3B'A3aHHA BU6opunx cnopis // BicHnk BACY. 2013. N2 1.
C.26-33.

2 Tonosatuii C. BepxoBeHCTBO NpaBa abo » NpaBoBnaAaA: BKOTPe NPo JOKTPUHaNbHI MaHiBLi BiTYM3HAHOI Hayku // MpaBo YKpai-
HK. 2010. N2 5. C. 64-76.

3 Cokonos B. OcobnuBocTi 3acTocyBaHHA npaBosux no3muin ECMJ1 npu 3aiNcHeHHI agMiHICTPaTMBHOrO CyfouMHCTBa // BicHUK
BACY. 2013.N2 2. C. 43-47.
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Ananisytoum Hopmuy KAC YKpaiHu, MOXHa CTBEPAXKYBATH, LLO MOXKINBICTb OCKapPKEHHA PilleHHA Cyay nepLuol
iHCTaHUiT onA HeBnagHoro cy6’ekTa € obmexeHot. OTXKe, HEOCNOPIOBaHICTb Ta OCTAaTOYHICTb BUPILLEHHA CNOpY
BUKIIMKAE CYMHiBU, @ NPaBO Ha epeKTUBHICTb CYAOBOrO 3aXMCTY € ifII030PHMM, MEBHICTb Y CNpaBeannBOCTi Cyao-
BOrO pPO3rnAdy HiYMM He rapaHTOBaHa. Tak, BignosigHo Ao cT. 286 KAC YKpaiHu, pilleHHA MiCLieBOro 3arajibHoro
cyay AK aAMiHICTPaTMBHOrO CyAy Y CnpaBax 3 NPUBOAY PilleHb, fi un 6e3aianbHOCTi cy6'eKTiB BNagHNX MOBHO-
BaeHb LWOAO NPUTArHEHHA 40 aAMiHICTPaTUBHOI BiANOBIAaNbHOCTI, € OCTaTOYHUM i OCKapPKEeHHIO He nignArae.

AnanoriyHoto € cT. 285 KAC YkpaiHu, BignoBigHO [0 AKOI pilleHHA NMPUNHATE 3@ HaCNigKamm po3rniagy crpasu
Npo JOCTPOKOBE NPUNUHEHHA MOBHOBaXeHb HAPOAHOro AenyTaTa YKpaiH/ € OCTaTOYHUM i He MigNAra€ ockap-
XeHHIo (Mepernagy B anenAuinHOMY Y KacauinlHOMy NopAAKy).

To6T0 y LMX KaTeropisax cnpas ocoba No36aBAAETLCA MOXINBOCTI anenAUiiHOro Ta KacaliiHOro OCKap»eH-
Hf, LLO BKa3ye Ha OOMeXeHICTb ii npaBa Ha edeKTVBHUIA CY[OBUWIA 3aXMCT Ta € MOPYLUEHHAM HEOAMIHHOI CKnajo-
BOI BMMOTU MPUHLMMY BEPXOBEHCTBa Npasa.

Y 3a3HayeHnX HOpMax 3aKOHOAABCTBA YKPaiHM Mpo agMiHiCTpaTUBHE CYAOUNHCTBO MOPYLUEHHA BUMOT NPUH-
LUny BEPXOBEHCTBA NpaBa He CNPUIMAETbCA AK OOIPYHTYBAHHA [0 KacauiliHOI CKapry, KpiM TOro Ha HeBnagHo-
ro cy6’'ekta noknagaeTbca 060B'A30K JOCKOHA0 BOMIOAITY HOpMaMU npaBsa. 3a3HaueHe CBifunTb NPOo nepeLlKo-
[V 3BEPHEHHSA A0 CyAy 3a 3aX1CTOM CBOIX NPaB, i MOPYLIEHHA Takoi BUMOTY NMPUHLUMY BEPXOBEHCTBa NPaBa, AK
[AOCTYMHICTb NpaBoCcyaan.

OpfHak, BapTo 3ayBakmTW, LLO NiACTaByW BiAMOBW y BIAKPUTTI KacaLiiHOro MPOBaf KeHHs, BM3HaueHi y n.54.5
CT. 214 KAC YKpaiHu, no36aBnaioTb 0coby MOXIMBOCTI 3aXUCTUTU CBOT NpaBa Ta cBoboam y ECINJT, Tak AK ocTaH-
Hil pO3riAdaE CKapru e nicsiA BUKOPUCTAHHA BCiX HaLiOHaTIbHUX BaXkesliB 3aXUCTY.

3a3HayeHi HefoNiKN HOPM 3aKOHOAABCTBA YKpaiHU NPO agMiHiCTpaTUBHE CYAOUYMHCTBO CBigYaTb TaKOXK MO
HelOTPMMaHHA TaKol CKMafoBOI NPUHLNNY BEepPXOBEHCTBA NPaBa, AK AKICTb 3aKOHY. Afl>Ke 3a3HayeHa BMMOora
nepenb6ayae, WO NONOKEHHA HOPMATUBHO MPABOBOro akTy MOBWHHI OyTW AOCTYNHUMK 0CO6i, TOBTO MiCTUTK
3po3yMini i uiTki GopMynoBaHHSA, a TaKoXK 3aKOH NOBMHEH OyTn NepefbadyBaHUM, TakKUM, W06 ocoba morna ne-
pen6aunTy HacnigKkm noro 3actocyBaHHsA. OTxe, Hopmu KAC YkpaiHu noTpebytoTb BignosigHOro goonpatoBaH-
HA Ta BHECEHHA 3MiH Y BiANOBIAHOCTI 3 BUMOramum NpuHLUMNY BEPXOBEHCTBA MNpaBsa.

'AHomauiﬂ.

B paHin HayKoBiM CTaTTi pO3KPMTO 3MICT NPUHLMMY BEPXOBEHCTBA MpaBa Npu peanisadii npoueaypu agMiHi-
CTPaTMBHOIO CY[OUMNHCTBA.

ABTOpPOM apryMeHTOBaHO, LIO: — HeMpPaBUIIbHE TIIYMayeHHA Ta CNPUNHATTA BUMOT MPUHLNMY BEPXOBEHCTBA
npa.a (3 TOUKK 30py TPaAULii PUANYHOIO MO3UTKBI3MY, @ He 3 Mo3uUil NPUPOAHO-MPaABOBOI TpaauLii) Npu-
3BOAMTb 4O 3BYKEHHSA MeX 3aCTOCYyBaHHA MPUHLUMMY BEPXOBEHCTBA NPaBa B aAMiHICTPaTUBHOMY CYAOUNHCTBI i
CNpUAE 3MeHLLIeHHI0 epeKTUBHOCTI 3aXMCTy NpaB Ta cBobop nognHm y chepi nybniyHo- NpaBoBMX BIAHOCUH; —
NPVHLMN BEPXOBEHCTBA NpaBa BUMAara€ He nuile BU3HaHHA Ha 3aKOHOAAaBYOMY PiBHI NpiopuTeTy npas Ta CBO-
60f noanHY, a N HeobXiAHICTb gofepKaHHSA, 3abe3neueHHA peanisauii Ta MOXINBOCTI 3aXMUCTy BKa3aHUX NpaB
BCiMa cy6’ekTaMu BNafHVX MOBHOBaXeHb; — OPIiEHTALiA aAMIHICTPAaTUBHOrO CYAOUYMHCTBA YKpaiHWN Ha 3aranbHi
CTaHZapTV CyAOoBOro npouecy (rapaHTii, Wo 3akpinneHi B KoHBeHLUiT i Tnymaydatbca y piweHHAx €CIJ) ceigunTtu-
Me MPO HaNeXXHWI 3aXMCT NpaB Ta cBOOGOA NoANHN B YKpaTiHi, Lo 34iMCHIOETHCA Ha 3acajlaX BEPXOBEHCTBA NpaBa,
a TaKoX NO3UTMBHO BM/IMHE Ha iHTerpadito YkpaiHun go €sponericbkoro Coto3y.

'Annotation.

In accordance with the scientific statute, it is critical to the principle of the rule of law in the implementation
of the procedure of administrative judiciary.

The author has argued that: - it is wrong to think and understand the principle of the rule of law (from the
point of view of the tradition of legal positivism, and not from the position of natural-legal tradition) people in
the sphere of public and legal issues; — the principle of the rule of law is not deprived of the knowledge of the
priority of rights and freedoms of the people on the legislative basis, but the need for additional control, for
the protection of the implementation of that ability to acquire the rights of all subordinates of the owners; —
organization of the administrative judicial system of Ukraine on the backward standards of the court process
(guarantees that it is fixed in the Convention and to look at the Union.
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'nocrauosxa npo6nemu. 3a 3arafibH1M NPaBWUIOM BiTYM3HAHA MPaBOBa CUCTEMA 3BOAUTLCA [0 yCTane-
HUX CTaHZAPTIB Ta HOPM MiXXHapPOAHOro MPaBa, WO OCTaHHIM Yacom fefani binblue € akTyanbHUM, MiALWTOBXYE
JeprkaBy [0 NpVBeAEeHHA HaLiOHalbHOrO 3aKOHOAABCTBA Y YiTKil BifMOBIAHOCTi JO HOPM €TafIOHHOIO 3aKOHO-
[aBCTBa Ta BiAMNOBIAHO Ha3piBa€ Ha NOPAAKY AeHHOMY. Tak, OpieHTaLia Ha Mi>KHapPOAHI CTaHAAPTY NPaB NIOANHN
Ta iX 3aXMCT BUCTYNaOTb 3aMOPYKO0 iCTUHHOT peanizauii HU3KKu npaBoBux pedopm, AKi BigOyBaloTbCA B ieprKaBi
Ta 0COBMMBO Lie CTOCYETbCA TakOro CaMOBPAAHOTO iHCTUTYTY, AK — afiBOKaTypa. YKpaiHa Ha cborofHi nepeby-
BA€ Ha LWNAXY BNPOBaJeHHA HOBOI HaLliOHaNbHO-MPaBOBOI MEHTaSIbHOCTi, OCHOBOMOJIOXKHOI YaCTUHOI AKOI €
BMPOBaJXeHHA EBPOMENCbKMX Ta Mi>KHapOAHWX CTaHAAPTIB opraHisauii Ta GyHKLiOHYBaHHA IHCTUTYTY aBOKa-
TYpWY K NapagurMy 3arajibHOBU3HAHNX Mi>KHAPOLHOIO IOPVANYHOIO CMiNIbHOTOLO 3pa3KiB ii AiANbHOCTI.

AHani3 ocTaHHiX gocnigxeHb i ny6nikauin. MuTaHHAM pedopMyBaHHA IHCTUTYTY afiBOKaTypu a TaKoX
npobneMHUMM acnekTamy rapMoHi3auii BITYN3HAHOrO 3aKOHOAABCTBA Y BiANOBiIAHOCTI 4O HOPM MiXXHAaPOAHOTO
npasa 3aiManunca HaCTYMHi BITUM3HAHI Ta 3apybixHi HaykoBLi: [1. belikep, A. AHgpoLlyk, €. bacypiHa, O. baty-
piHa, €. BacbkoBcbkuit, T. Bapdonomeesa, T. Binbuuk, C. lToHYapeHKo, B. 3aboposcbkuii, A. Mykopcbka, T. Kosa-
neHko, B. KowwuHeup, |. JlexHsk, |. MapoukiH, A. HepcecsaH, M. Moropeubknun, C. Mywko, O. CBatoubkum, J1. Tauin,
B. ®opmaHiok, O. XoTuHcbKa- Hop, O. AiAHoBCbKa Ta iH.

Buknag ocHoBHOro martepiany. Heo6xigHicTb aHanisyBaHHA Ta JOCNIAPKEHHA AOCBIAY iIHO3eMHUX KpaiH no-
KNMKaHa TUM, Lo B CyyacHOMY rnobanizoBaHoMy cepefioBuLLi HEMOXINBO NobyayBaTh NPaBoOBY, AEMOKPATUY-
Hy fepaBy 6e3 BpaxyBaHHSA LiiHHOCTEN MiXXHapOAHO-NPaBOBOro HamnpawLloBaHHA iHWNX AepxaB, 06'eaHaHb Ta
BMMOT HOPMATMBHMX NMOJIOXKEHb Mi>KHapOAHO-MPaBOBUX AKTIB.

Tak, Ykazom MNpe3sunpgeHTa Ykpainm Big 11 uepBHa 2021 poky, N2 231/2021 6yno cxBaneHo «CTpaTerito po3BuUT-
Ky CMCTeMU NpaBoCyaaa Ta KOHCTUTYLIMHOrO cygoumHCTBa Ha 2021-2023 poku», FoloBHa MeTa AKOT MONArae B
YAOCKOHaNEHHi CMCTEMM MPaBOCYAAA, a TAKOX 3aKOHOAABCTBA NPO CY[OYCTPIl, CTaTyC CYAAIB Ta CYAOUMHCTBO,
B acnekTi B3aeMofil 3 iHWMMW iIHCTUTYTaMK NpaBocyana 3a4nAa yTBepaKeHHA NMPUHLMMIB BEepXOBEHCTBA NPaBa,
cnpaBeanuBoro Ta eGeKTUBHOIO 3[iNCHEHHA CYJOYMHCTBA, 3MiLHEHHA MexaHi3My opraHi3auii Ta yHKLioHyBaH-
HA Cy[0BOI BNaau 3 MEeTOI0 3aXMCTy NpaB, cBobop Ta iHTepeciB 0Cib BiaNoBiaHO [0 3060B'A3aHb, AKi BUNIMBAOTb
3 KoHcTuTyuii YKpaiHu Ta nonoxkeHb MixkHapoZHWX goroBopis. Cepef 0CHOBHUX Npobnem, Aki okpecntoe CTpaTe-
rif BUCTYNaloTb, 30Kpema, HeJOCKOHanNiCTb CUCTEMW afBOKaTypu, CKNagHUN NOPAAOK JOCTYyNy A0 aABOKaTCbKOI
[iANbHOCTI, @ TAKOX HEAOCTaTHbO PO3BUHYTUIN MEXaHI3M 3aXMCTy NpaB afBoKaTiB .

Y BiANOBIAHOCTI [0 BYLLEHAaBeAEHOro, MOXHa norogutuca i3 gymkoto B.O. CBATOLbKOI, KOTpa AOCAiAKY0UN
NUTaHHA afBOKaTypw y CBiTNi €BPOiHTerpauiiH1UX NPoLeciB, 3a3HayaE, WO 3 MOMEHTY NMPOrosIoWeHHA HaLLO
LEPKaBOK He3aNeXHOCTI, IHCTUTYT aflBOKaTypy NepebyBac B npoLeci NocTinHoro TpaHchopmMyBaHHA. Hayko-
BMLA 3a3HAYAE, L0 Ha [OMNI0 YKPAIHCbKOT HeflepXaBHOI, CaMOBPALHOI MPaB0o3axMCHOI OpraHisaLlii Bunana H13Ka
BMNPO6YBaHb, OCKIiNbKM 3aKOHOAABCTBO CTOCOBHO HET MOCTINHO BMAO3MIHIOBANOCs, a il CTaHOB/IEHHSA Ta PO3BU-
TOK, AIK IHCTUTYTY 3aBXAW 3anexasnu Bif 0CoOONMBOCTEN CTaHOBIEHHSA CaMOT ep>KaBu 2,

He3BaXaloun Ha HM3Ky HayKOBMX AOC/iAKeHb B rany3i aABoKaTypw, BiACYTHIM € BU3HAaYeHHA «CTaHJapTiB
afiBOKATCbKOI AifNbHOCTI», WO poOUTb AaHe JOCNiAKEHHA KOPUCHUM Ta akTyabHUM.

' Tpo Crparerito po3BUTKY CCTEMM NPABOCYAAA Ta KOHCTUTYLIMHOIO CyAounHCTBa Ha 2021-2023 poku: Ykas Mpe3ungeHTa Ykpai-
HY Big 11.06.2021 p. N2 231/2021. OdiuinHuni BicHuK Mpe3ngeHTta YkpaiHn. 2021 p. N2 17. Ct. 29

2 Cssronbka B.O. AnBokarypa Ykpainu y cBIT/Ii €BpoiHTerpaliiHux npartaedb. [lpaso Vipainu. 2015. Ne 10. C.109.
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Tak, oprgnyHa eHumKnoneaia ' Ta BeIMKUN eHLUUKNONEANUYHNIA IPUANYHUN CNOBHUK 2 MOHATTA «CTaHZAPT»
TPaKTYIOTb AK JOKYMEHT, AKNA pO3p06NeHNIA Ha OCHOBI KOHCEHCYCY Ta 3aTBEpMeHU BiANOBIAHMM OpraHoM,
AKMIM MaE NPaBO BCTAHOB/IOBATU iHCTPYKLii, MONOXEHHSA, MPaBWa, AKi NMOWNPIOTbCA HAa HEBU3HAaYeHe Koo
0ci6 Ta Nnpu3HaveHi Ana 6araTtopa3oBOro BMKOPUCTAHHA 3 METOK JOCATHEHHA CTYMeHs BU3HAUYeHOCTi Ta BMo-
PAOKOBAHOCTI y BiANOBIAHIV ranysi.

t0.10. binac 3a3Hauvag, Wo nig cTaHgapTaMy MaloTbCA Ha YBa3i NporpamMHi CTaHAapTy NOBeAiHKMY, WO He 3aKpi-
nneHi Hopmamu Npaga Ta CKopille MalTb XapakTepy NPUHLMMIB, aHIXK HOPMATMBHOTO aKTy 3.

3.b. femiueBa po3rnagac «eBPONencbKi cTaHgapT» AK KOMMNEKC JOroBiPHMX HOPM, WO CTOCYIOTbCA peani-
3auii BCTaHOBIEHMX Lifiel Ta NPUHLMNIB, 32 HEBUKOHAHHA Y MOPYLIEHHA AKX HAaCTyMNaEe Mi>kHapOAHO-MPaBOBa
BigNMoBiganbHiCcTb *.

3acnyroBye Ha yBary TakoX BM3HauyeHHs, AKe Ham fdae Biktopia CBAToubKa. 30Kpema, nig cTaHAapTamu ag-
BOKATCbKOI AifANbHOCTI HayKoBMLA PO3yMie B3ipLieBy, MpaBoBy Mofesib 0CobUCTOl Ta NpodecinHoi noBediHKK
aflBOKaTa, AKa BiANOBIAA€E ycTaNleHM NPpUHLMNaM afBOKaTCbKOI AiANbHOCTI, WO 3aKpinneHi MiXkHapogHMn Ta
BITUM3HAHMMUN HOPMATVBHO-MPABOBMMM aKTaMu y chepi afBoKaTypy, a TakoX 3BMYasAM Ta TpaguLiam, ski dop-
MYIOTbCA BHYTPILIHbO Y KOXHill MPaBOBill CMiIbHOTI °.

OTxe, NpoaHanisyBaBLUM BUMLLE3a3HaYeHi Nigxoau, [O3BOAMMO CO6i BUBECTU HACTYMHe BU3HAUYEHHA MiXKHa-
poAHMX CTaHAAPTIB aABOKaTypu, 30KpeMa, AK, po3pobiieHi Ha MiXHAPOOHOMY ma iMnaemMeHmo8aHi Ha Hauyjo-
HA/1bHOMY Pi8HAX NPO2PaMHi, MOOesbHi acnekmu OififlbHOCMIi Op2dHie adsokamypu, Wo 8K/Il0YaomMe 8 cebe Mmexa-
HI3MU 2apaHMy8aHHsA Ma NPUHYUNO8I NOJI0XeHHA NPOB8AdXeHHA a080OKAMOM C8O€I Npasogol difsIbHOCM.

ByCBITAMBLUM OCHOBHI MiAXOAM Ta OKPEC/IMBLUN CyTb MiXXHapPOAHUX CTaHAAPTIB aiBOKaTypu, MoxeMo 6e3no-
cepefHbO nepenTn A0 NPaBOBUX MONOXEHD, AKI NPeACcTaBAATb AOCNIAXKYBaHI cTaHAapTU. [Jo nepeniky Takmx
aKTiB BXOAATb, 30KpeMa, HaCTyrHi:

- 3aeaneHa deknapayia npas noduHu Big 10 rpyaHA 1948 poKy, B MONOMXKEHHAX AKOI M/ 3HaXOAMMO rapaHTii
KOXHOI NIoAnHY, AKa 06BUHYBAUY€ETbCA Y BUMHEHHI KPYMiHANIbHOrO NPaBOMOPYLUEHHA MOXIUBICTIO CKO-
pucTaTca 3acobamu NPaBoOBOro 3axuCTy. TakoX TeKcT Jeknapadii BUCBITIIIOE HaMm, LLO alBOKATL € MOBHO-
MpPaBHUMMW YieHaMU CY[OBOIO NPOBaAKEHHS, OCHOBOMOJOXHOI0 GYHKLiEI0 AKX € 3aXUCT NpaB, cBO60[ Ta
iHTepeciB CBOiX NigaaHux 5

— €8ponelicbka KOHBEHUAl NPO 3axucm npas J0OUHU MA OCHOBONOJIOXHUX 80600 8i0 4 nnctonaaa 1950 poky,
AKa TaKOX He OMMHAE afiBOKATCbKY AifNbHICTb, BiABIBLY il HaneXXHe 3HaYeHHsA Ha paakax KoHBeHUii 7;

- JJodamok do Pe3ontoyii 78 (8) Komimemy minicmpie Padu €gponu npo opuduyHy 0onomozy ma KOHCy/lbmad-
yii Bi, 2 6epesHa 1978 poky, AKMI 3a3HAYaE, WO IopUaMYHA JONOMOra Mae 34ilcHIoBaTMCA 0coboto, fKa
BiANOBIAHO A0 NOMIOXKEHb BHYTPILLHbOIO 3aKOHOAABCTBA HaflifleHa NPaBOM MPAKTUKYyBaTWN B AKOCTi afjBO-
KaTa &.

— Kooekc nosediHku esponelicbkux adsokamia 8id 28 oBTHA 1988 poKy. He3Bakatoum Ha Te, Lo AaHWUI aKT He
MaB CTaTyCy MiXXHapOZHOT Yroau, BiH BCe XK Taku, OyB 3aTBepAKeHU OiNbLUiCTIO aABOKATCbKMX OpraHisaLlin
Ta iIMN1IEMEHTOBaHUI B HaLlioHanbHe rafny3eBe 3aKoHOAaBCTBO. [Tpeambyna Koekcy 3a3Hauvae, Wwo B aep-
XaBi, CycninbCTBi, AKi Ail0Tb Ha OCHOBI NPUHLMMIB BEPXOBEHCTBA NpaBa, afBOKaT 3aiMae 0cobnmBe CTaHo-
BuLe. OCKiNbKM NOro AiANbHICTb He 0OOMEXYETbCA NILLIE BUKOHAHHAM MOKAaAEHMX Ha HbOro 060B'A3KIB,
TaK fK, aIBOKaT TaKOX Ma€ 3060B’A3aHHA nepes CyAoM, a TaKoX nepes TMMK, Ymni npaea, cBO6oAM Ta iH-
Tepecu NignAraoTb 3aXMCTY, | Yepes Le, aiBOKaT MOBUHEH He fvLie BifCTOBaTh iHTepecu CBOIX KIEHTIB,
ane 6yTv AnA HWX i paHMKOM TakoxX %

— 3aeanvbHuli K0Oekc npasus 0715 adsokamie KpaiH €sponelicbkozo Cnismosapucmea Big 01. 10.1988 p., akui
3aKpinnoe 0cobnmBy ponb afBoKaTa y 6yb-AKOMy NPaBOBOMY CYCMiNbCTBI, Moro GyHKLioHanbHi 30608'A-

' OpuanyHa eHumKnonegis. IHCTUTYT fepkaBu i npaga iM. B. M. Kopeubkoro HAH Ykpainu. T. 5. BuiaBHMUTBO «YKpaiHCbKa eHLu-
knonegia» im. M. 1. baxkaHa, 2003. C. 614-615.

2 BenuvKuin eHUVKNoNegNYHUA pUANYHUA CNoBHUK / 3a ped. akad. HAH Ykpainu t0. C. WemwyyeHka. 2-re Buf., nepepo6b. i go-
nosH. K.: lOpnanuHa gymka. 2012. C. 868-869.

3 binac 0.10. €BponeiicbKi cTaHJaPTX NpaB JOANHW B KOHTEKCTI MPaB0O3acTOCYBaHHA Cy4acHoi YKpaiHu: aBToped. AWC. KaHA.
Hayk: 12.00.12. Knis. 2011.9 c.

4 [Jemivesa 3.b. MNpaBosi ctaHgapt Pagm €sponu: guc. ... KaHA. opua. Hayk: 12.00.10. MockBsa. 2006. 28 c.

®  Cssronpka B.O. Crannaptu agBokatypu. Bicnuk nayionanshoi acoyiayii aoeoxkamie. Ne 6(34).2017. C. 8.

6 3aranbHa geknapauis npas noauHy Big 10.12.1948 p. OOH. fos1oc YkpaiHu. 2008. N2 236.

7 KOHBeHLUis Npo 3axuUCT npas MOANHN i OCHOBOMONOXKHUX cBo6OoA Big 04.11.1950 p. Paga €sponu. OgiyitiHul 8icHUK YKpaiHu.
1998. N2 13.

8 Pe3ontouin (78) 8 KomiteTy MiHiCTpiB Npo opnanyHy gonomory Ta KoHcynbTauii Bif 02.03.1978 p. N2 (78) 8. URL: http://zakon5.
rada.gov.ua/laws/show/994_132 (gaTa 3BepHeHHsa 01.09.2021 p.);

°  Kopekc noBefjiHKM eBponeicbKux aaBokaTis Bif 28 xoBTHA 1988 poky. URL: https://unba.org.ua/assets/uploads/legislations/
inshi-dokumenty/kodeks_povedinky_yevropeyskykh_advokativ(ukr).pdf (nata 38epHeHHa 01.09.2021 p.);
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3aHHA Nepep NPaBoOCyAAAM Ta iHTepecaMm KNieHTIB, NpaBa, 060B’A3KM Ta rapaHTii aiBOKaTCbKOI AififibHO-
cTi'%

— OCHOBHI nonoxeHHA Npo posb adgokamis Bip cepnHa 1990 poky, npunHaTi VIl KoHrpecom OpraHizadii
O6’egHaHMX Hauin mictaTb NpAMniA 060B'A30K aBOKaTIiB, AK MOBHOMPaBHMX YYaCHUKIB 3 MPOBaMXeHHSA
npasocynaa néatu Npo rigHicTb, YeCTb, @ TAKOX AiNOBY penyTalito CBOEI NpaBoBoi npodecii ';

- CmaHdapmu He3anexHocmi npasHu4oi npogpecii MixxHapooHoi acouiauii opucmis Big 7 BepecHA 1990
POKYy, AKi 3a3HaYatoTb, LLO He3aeXHiCTb aiBOKaTCbKOI Mpodecii € BaKNMBOKO rapaHTIED AN1A 3a0XOUYEHHSA
Ta 3aXMUCTY NPaB JIIOAVHM | € HeOOXiAHOW ANA ePeKTUBHOTO Ta HaNIEXXHOMO AOCTYNY A0 PUANYHUX MOCAYT.
AKT nigkpecnioeg, wo npodecinHi acouiaLii opnCTiB BifirpatoTb XUTTEBO BaXX/IMBY POSib Y NIATPMMUI Npo-
decinHNX cTaHJapTIB Ta €TUKM, 3 METOD 3aXUCTUTM CBOTX YNEHIB Bif HEHaNEeXHMX 0OMeXeHb Ta MOpPYLLEHb,
HaZaum IoPUANYHI NOCAYTY BCiM, XTO X NOTPebyE, Ta CNiBNpaLiooym 3 ypAaLoBYMY Ta iHWNMK YCTaHOBa-
MW Y CMPUAHHI JOCATHEHHIO Linen cnpaBegnneocTi 2

- PexkomeHoayis Komimemy Minicmpis [epxasam-dneHam Padu €sponu npo ceo600y 30ilicHeHHA npodpecii

aosokama Bif 25 »oBTHsA, 2000 poKy, fKa 3aKNUKAE BXMBATU BCiX JOCTYMHUX Ta HeOOXiAHMX 3axopAiB 3
MeTolo 3abe3neyeHHs noBaru Ao npodecii agBokaTa, cB060aAM 3AiNCHEHHA TaKoT AiANIbHOCTI a TaKoX ii 3a-
XUCTY 6€3 HaAMipHOro BTPyYaHHSA BRaau Yv WMPOKOro 3arany '3

— 3azaneHi npuHyunu ropuduydHoi npogecii Big 20 BepecHs 2006 poky, NpuinHaATMIA MixkHapoaHo acouiavi-
€10 IopUCTiB Y M. Yukaro. Mpeambyna AaHOro JOKYMEHTY OKPECSIHE AOCUTb BaXK/IMBE MOSIOMKEHHA Ha paxy-
HOK TOrO, Lo, PUCTY, AKI € NpodecioHanamu, CTaBnATb iHTepecH Kii€HTa BlLLE CBOIX Ta HAMArakTbCA BCi-
Ma HasABHUMM 3aKOHHUMU cnocobamm JOMOrTCA 3abe3neyeHHs Ta peanisaulii NPUHLKNY BEpPXOBEHCTBA
npa.a '%;

— Xapmis 0CHOBONOMOXHUX NPUHYUNI8 €E8ponelicbKux adsokamis, NpuinHaTa Pagoto agBokaTyp Ta NpaBoOBUX
ToBapucTB €Bponericbkoro Coto3y Bif 24 nuctonaga 2006 poky, AKka ABNAETbCA CKNAA0BO YacTUHO Ko-
Jdekcy €EBponerncbKUX agBoKaTiB. XapTia MiCTUTb nepenik i3 4ecAT! NPUHUWAIB, AKi € CNiNbHMMK ANA BCi€l
afBOKaTCbKoi npodecii, 30Kkpema, He3anexHicTb afBokaTa, ceoboaa LWofo CynpoBoAy CnpaBy KiieHTa,
npaBo Ta 060B’'A30K afBOKaTa 36epirat KOHIAEHUiNHICTL CNpaBu, YecTb Ta MgHICTb aABOKATCbKOI Npo-
decii, noBara fo koner 3a ¢axom, camoperynoBaHHA afBOKaTCbKoi npodecii Ta iH.

— iHLWi NPaBOBi MONOXEHHS.

BucHoBku. OTxe, NpoaHanisyBaBLUN AeAKi i3 cTaHAaPTiB NpoBafXeHHA NpodeciiiHOi NpaBHUYOT 4OMOMOTK
afBoOKaTa, MOXeMO CTBEPAHO 3a3HAUNTY, O BOHM € HiYMM iHLINM, AK HAPIXXHMM KaMeHeM BefleHHA TaKol difafb-
HOCTI, AKMIA 3abe3neuye, BiANoBiaHO, NpodeciliHe, CBOEYACHE Ta 3aKOHHe HaflaHH:A MPaBOBOT JOMOMOTU KNiEHTY
Y CBIiT/li BUMOT Mi>KHapPOAHMX Ta HaLiOHaNIbHUX aKTiB.

Ha ocHoBi aHanisy mMixKHapoAHO-MPaBOBUX aKTiB, MOXEMO BUAINTY HACTYMHi MPUHLUMMOBI NOMOXKEHHA, AKi
ABNAOTL CO60I0 rapaHTii NpodeciHoi AiANbHOCTI afBOKaTa:

— HafaHHA npodeciiHOi NPaBHUYOT JOMNOMOMU BUKJIIOYHO aiBOKaTaMU;

- BignoBiaHy KBanidikaLilo Ta JOCTaTHIM 4OCBIA aABOKaTIB AK NPaKTUKYyoUumx dbaxiBLis;

— MNPOBaAXKeHHA OiANbHOCTI aABOKaTa B iHTepecax KNi€HTa;

— He3aneXHicTb Ta KOHPIAEHUINHICTb aaBOKaTiB NPW 3AiIMCHEHHI HUMW CBOIN A4isNbHOCTI;

— MpaBo afiBOKaTa Ha roHopap;

- npodeciiiHe cTpaxyBaHHA aABOKATCbKOI AifANIbHOCTI;

- noBara fio y4aCHMKIB CyOBOro MPOBaAXeHHS;

— 3aCTOCYBaHHA 3ax0fiB MpoLecyanbHOro MPUMyCy y pasi nopyLleHHA aBOKaTaMy BMMOT YMHHOTO 3aKOHO-

JaBCTBa.

19 3aranbHuUin KogeKC NpaBua 4S9 aABOKaTiB KpaiH €Bponeincbkoro CrisToBapucTea Big 01. 10.1988 p. N2 994_343. URL: https://
zakon.rada.gov.ua/laws/card/994_343 (nata 3BepHeHHs 01.09.2021 p.);

" OCHOBHI NPUHLUMNK, WO CTOCYTbCA poni topucTis Big 07.09.1990. URL: https://zakon.rada.gov.ua/laws/show/995_313#Text
(nata 3BepHeHHs 01.09.2021 p.);

2 IBA standards for the independence of the legal profession. URL: https://www.ibanet.org/MediaHandler?id=F68BB-
BA5-FD1F-426F-9AA5-48D26B5E72E7 (nata 3BepHeHHA 01.09.2021 p.);

3 PekomeHpauisa N2 R (2000) 21 KomiteTy MiHicTpiB Aep>kaBaM-uneHam npo ceoboay npodeciiHoi AianbHOCTI afBoOKaTiB yxBane-
Ha KomiteTom MiHicTpiB Pagu €Bponu Ha 727 3acifiaHHi 3acTynHUKIB MiHicTpiB 25 »KoBTHA 2000 poky. URL: https://supreme.court.
gov.ua/userfiles/R_2000_21_2000_10_25.pdf (nata 38epHeHHs 01.09.2021 p.);

% 3aranbHi npyHUMNW tlopuanyHoi npodecii, yxsaneHi MixHapogHoto acouiauieto topucTi (IBA) 20 BepecHa 2006 poky. URL:
https://tomorrowslawyer.org/%D0%BF%D1%80%D0%B8%D0%BD%D1%86%D0%B8%D0%BF%D0%B8-%D0%BC%D1%96
%D0%B6%D0%BD%D0%B0%D1%80%D0%BE%D0%B4%D0%BD%D0%BE%D1%97-%D0%B0%D1%81%D0%BE%D1%86%-
D1%96%D0%B0%D1%86%D1%96%D1%97-%D1%8E%D1%80%D0%B8%D1%81/ (nata 38epHeHHA 01.09.2021 p.);

1> XapTif OCHOBOMONOXHMX NPUHLUMIB EBPOMENCbKIX afBOKaTiB, NpuiiHATa Pafolo agBoKaTyp Ta NpaBOBUX TOBapUCTB EBPO-
nencbkoro Coto3y Bif 24 nuctonaga 2006 poky. URL: http://gala.org.ua/wp-content/uploads/2017/03/Hartiya_brenduvannya.pdf
(naTa 3BepHeHHA 01.09.2021 p.)
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W Anomauis.

[aHa HayKoBa CTaTTA NpUCBAYEHa PO3KPUTTIO MOHATb «MiXXHaPOAHO-MPaBOBI CTaHAAPTY aiBOKATYPU», <MiXK-
HapoZAHiI NPUHLMNW aaBoKaTypu». Y poboTi NpoBOANTLCA aHai3 MiXKHAapPO4HUX NPAaBOBKX aKTiB, AAKI pernameHTy-
I0Tb CYTHICTb, 3HaUEHHA, OCHOBOMOSIOXKHI MPUHLMMK, @ TAKOXK CTaHAapTW opraHisauii Ta fianbHOCTI afBoKaTypu.

'Annitation.

This scientificarticleis devoted to the disclosure of the concept of “international legal standards’, “international
principles of advocacy”. The paper analyzes the international legal acts that regulate the essence, meaning and
fundamental principles and standards of organization and activity of the bar.
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6e3nexa.

'HocraHOBKa npo6nemu. [MTaHHA NPO 3MiCT MeXaHi3My NPaBOBOro PerynioBaHHA € B AeAKi Mipi AUCKY-
CiliHUM. Hain6inblu yacTo BUCNOBMIOTLCA AYMKN NPO AOLINbHICTb BKIIOYEHHA YOTUPbOX EMIEMEHTIB y MeXaHi3m
NpaBOBOro perynoBaHHsA, a 6a30BMIN Habip enemMeHTIB MexaHi3My BBaXaTu €AVHUM AN BCiX ranysen npaea Ak
CKNaZloBMX YaCcTUH EQUHOT CMCTeMM NpaBa. KoXHil ranysi npaBa nprTamaHHi cneyundiyHi opuanyHi cnocobu ta
3acobu BNAMBY Ha CycnifbHi BigHOCKUHW. MNpu focnigxeHHi MexaHi3My NpaBOBOro peryntoBaHHA iHpopmaLinHol
6e3neKu JouinbHO 3i6paBLUV BOEAVHO, CUCTEMATN3YBATU IOPUAMYHI 3acO6V NPaBOBOro BMIMBY HA PO3MIAHYTI Cy-
CNinbHi BigHOCUHN y cdepi iHPpopmaLinHOT 6e3nekn, No3HauUMTK MicLie, Posib BifNOBIZHOMO OPUANYHOTO 3aco0y.

AHani3 ocTaHHix gocnigKeHb i ny6nikauin. PisHi acnekTy agMiHICTpaTMBHOMNPABOBOrO perynoBaHHA 3a-
6e3neyeHHs iHbopmaLiiHOT 6e3nekn gocnigxysanu BueHi: B. ABep’aHoB., O. bapaHoB, H. BopTHuK, B. Bprxko,
B. lapawyk, T. lTaBpuniok, |. MpuweHko, [I. 3abpoga, B. 3yii, t0. AmuTperko, O. My3nuyk, M. Kosanis, B. Konnakos,
T. Konomoeupb, O. KysbmeHko, P. KantoxxHui, [1. Jlyk'aHeup, . Mactyx, T. MepyH, C. MNeTkoB, A. Cobakaps, 0. LWem-
wy4yeHko, B. Lampai i iHLwi.

3aBOaHHA, BUPIiLLEeHHA AKUX A03BONUTb 3abe3neunTn 6e3neky YkpaiHu B iHdopMaLinHin coepi, cnpamoBaHi
Ha CTBOPEHHA NpaBoBoro GbyHAaMeHTy Ana peanisauii OCHOBHUX HanpAMIB NOAITUKN y cdepi NpOTUAIT peanb-
HUM i NOTeHLiNHMM 3arpo3am iHpopMaLinHoi 6e3neku, nepegbavae PO3BMTOK CUCTEMM NMPABOBOIO PerysoBaH-
HA Yy Ui coepi. Lle BMMarae npoBeaeHHA HayKOBUX AOCHiIXKEHb.

Mera cTaTTi nonarae y 4OCNiAXeHHi MexaHi3My agMiHICTPaTUBHO-NPaBOBOro peryntoBaHHaA iHGopmaLiiHol
6e3nekxu.

Buknag ocHOBHOro matepiany. 3 TOUK/ 30py METOAONOTii NPaBO3HaBCTBA LiNkoM 0BI'pYHTOBaHO NPOBOAU-
TV [OCNIAXKEHHA MeXaHi3My agMiHiCTPaTMBHOMPABOBOrO perysioBaHHA 3 NO3ULi CNiBBIAHOLWEHHA 3aranbHOro,
AKUN nepepbavyae BUABNEHHA IOPUANYHMX 3acO6iB, WO HaAaloTb NPaBOBUIA BMIMB Ha CYCMifbHI BIAHOCUHY, i
0Co6NMNBOrO, L0 A€ MOXKJIIMBICTb PO3KPUTK GAKTMYHO Ail0UNiA MeXaHi3M afMiHICTPaTUBHO-NPABOBOrO Peryio-
BaHHA, BUAiNMBWHN cneuyndivHi BnactnocTi. CUCTEMHUI aHani3 € METOAONONYHOK OCHOBO AOCHIAMXKEHHA My-
6niyHOro ynpasBniHHA Ta Oro colianbHO-NPaBoBUX GYHKLIN'.

fIK eneMeHTV MexaHi3My MPaBOBOro peryntoBaHHA CYCniNbHUX BigHOCKH Yy chepi iHpopmauintHoi 6e3nekn
[OUINbHO BMAINUTL: HOPMU NPaBa; puANYHI GakTu; NpaBoBi BIAHOCKMHK; aKTU peani3aLii npaBa; NpaBo3acTo-
COBHi aKTW. [laHMI MexaHi3m 103BONAE N06aunTy pobOTYy Pi3HMX NAaHOK, CMPAMOBaHY Ha JOCATHEHHA METU, AAE
MOXNBICTb YCBIZOMUTY NOTiIKY NpoLecy BrAMBY NpasBa Ha CycnifibHi BifHOCMHM 3a [OMOMOrO0 MPaBoOBUX i He-
npaBoBWX 3ac06iB, BUAINUTM 3 YCIi€l CyKYNHOCTi MPaBOBi iIHCTPYMEHTU, AKi BigirpatoTb HanbinbL BaXvBY posib y
perynoBaHHi LUX BifjHOCUH.

IOpranYHI HOPMU AK NEPBUHHI €NeMeHTV BNAMBY Ha CyCNifibHi BIGHOCUHU CTAaHOBAATb OCHOBY, BUXiAHY npa-
BOBY 6a3y perynoBaHHs, Bif BUAY Ta XapaKTepy AKMX 3HAaYHO MipOI0 3aneXnTb IPUANYHUIA 3MICT, BCA CTPYK-
Typa perynioBaHHs. Y coepi iHpopmaLiH1X NpaBOBIAHOCKH MPaBoBi HOPMY Lie iIHPpOopPMaLiNHUA 06'€KT, WO no-
€Q1HYE TEXHOMNOTiYHY Ta GYHKLiOHaNbHY posib cepefloBULLa CNOXKUBAHHA — GYHKLIOHaNIbHO HacMYeHy OQUHNLIID
iHbopmauii.

Hopmu npaea B iHbopmauiliHin cdepi BUCTYNatoTb He TiNbKK B PO OPUANYHMX 3acO6iB NPaBOBOro pery-
NIOBaHHS, WO NpeAcTaBnATb cy6'ekTam iHbopMmaLito, ane i AK gxepeno metu i obcary uiei iHpopmadii, To6To

' €Ecimos C. C. MeTogonoria gocnig»eHHsA iHdopMaLiiHUX TeXHONOriN y nybniyHoMy ynpasniHHi. HaykoBuii BicHWK JIbBiBCbKOro
[ep>KaBHOro yHiBepcuTeTy BHYTpILLHiX cnpa.. Cepia lopugnyHa. 2017. Bunyck 4. C. 212.
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iHbopMaLia AK Takoto 3a cyTTio. FOprAnYHI HopMY BUABNAOTb ebeKTUBHICTb TiNbKY TOAi, KON BOHU Jit0Tb, pea-
Ni3y0TbCA Ta 3aCTOCOBYIOTHCA, MepebyBatoum y cTaHi GyHKLiOHaNbHUX B3aEMO3B'A3KIB 3 iHLUMMU HOPMaMK Y Me-
»aX HOpMaTVBHO-MPABOBOrO aKTa, BMNMCYOUMCh Y CGOPMOBaHY CMCTEMY NPaBOBOro 3abe3neyeHHs CycninbHUX
BiAHOCUH.

IOpnanyHi HopMK peani3yloTbCA Y 3aKOHOAABCTBI, IHLWMX HOPMATUBHUX akTax, MPUAHATAX MOBHOBaXKHUMM
OpraHamu Aep»aBHOI BNagW, iHAMBIgyanbHNX aKTax, B akTax TyMmayeHHAa KoHcTuTydinHnm Cygom, iHWumm cy-
[OBMMUW opraHamu YkpaiHu. He cnpusaoTb gocAarHeHHo 6anaHcy iHpopmaLliiHoro 3akoHogascTBa y cdepi iH-
dopmauiiHoi 6e3nekn npouecy 6e3nepepBHOT 3MiHM CYCMifIbHUX BIAHOCUH, WO BigOYBalOTbCA Y HAayKOBO-TEX-
HiYHIN i coliaNbHO-EKOHOMIYHI cucTemi'.

tOpuanuHi dakty, AKi € NigcTaBamMy BUHUKHEHHSA, 3MiHW Y/ NPUNMHEHHA MPAaBOBUX BiJHOCUH, MOXYTb MaTu
BONIbOBUI XapakTep, BUHNKATW y pe3ynbTaTi BUpaXeHHA BoJli nogen. BoHn npegctaBnAlTb NpaBOMipHi Ta He-
npaBoMmipHi gii (6e3gianbHOCTI) Ntogein, MatoTb MPOCTUN | CKNAagHWIA CKnag.

MigcTaBoo BUHMKHEHHSA NPABOBIAHOCUH MOXYTb OYTI He TiNbKK Aii Cy6’eKTIB, ane N HacTaHHA NeBHUX NOAiN,
O MatoTb IopuanYHe 3HayeHHs. Lle He BonboBi topnanyHi dakty, Wo TArHYTb NPaBOBi Hacnigku. Hanpuknag,
B3ATW NPaBOBY KaTeropito «A4oCcTyn Ao iHbopMaLii», AKy cnif po3ymiTn fiK «<03HalomneHHsA 3 iHbopMmauieto». la-
HUI IoPUANYHUIA GaKT NonArae y ToMy, Lo 3aNneXnTb Bif BOJI NtoAeN, Wo 34iNCHI0Tb NPaBOMipHI il Ta Henpa-
BOMipHi Aii Wwopao iHbopmaLlii.

BogHouac goctyn fo iHbopMaLii Ak opuandyHnii GakT MoXe BOSIOAITU He BOJIbOBUM XapakTepom Yy pasi oTpu-
MaHHsA rpoMagAaHnHoM iHpopMaLlii 3a MeXkaMn BUKOHaHHA TPYAOBOI AifANbHOCTI, BUMAaAKOB/M YNHOM.

MpaBoBi BIAHOCUHN MiCTATb Habip NpaB i PUANYHKX 060B'A3KIB, 3ax04M BiANOBIAANbHOCTI WOAO YYacCHU-
KiB CycCninbHUX BIZHOCUH, NPeACTaBAYY, METY NPOLIeCy NPaBOBOro PerynoBaHHSA, 3aBepLlyoyr GopMyBaHHSA
NPaBOBOro MexaHi3my.

MepeBarkHa BinbLIiCTb CycnifNbHUX BiAHOCKH Y chepi iHPopMaLinHOI 6e3neKkn CKNafaeTbca y mexkax nybniy-
HOro NpaBsa, roSI0OBHMM YMHOM B aAMiHICTPaTUBHOMY Npasi, e OAHI€0 3i CTOPIH NPaBOBIAHOCWH BUCTYNAaE faep-
»aBa B 0cobi opraHiB epxaBHOI BNaau, iHLLNX YNOBHOBaXeHUX Cy6'eKTiB Ny6niyHOT agmiHicTpaLii.

Lli BigHOCKMHNK, BXOAAYM 3 MOKMNaJEeHMX Ha yYaCHMKIB MOBHOBaXeHb, MOXHa PO3MOA4INMNTL 3a rpynamu:
no-neplue, Le NPaBoOBIAHOCKHM, B AKMX OpraHu ny6niyHol agMiHicTpauii HagineHi npaBom BUMaraT HagaH-
HA iHbopMaUii 3060B'A3aHMMM Cy6'eKTamM | CynyTHIM faHOMY NpaBy 0OOB'A3KOM JOTPMMYBATUCA BCTaHOB-
NEeHOro aAMiHiCTPaTUBHO-NPaBOBUI PeXUM 3axUCTy iHbOopMaUii; no-gpyre, NpaBoBi BIiGHOCUHU, B AKNX Ha
opraHu ny6niyHoi agMiHicTpauii NoknageHo 3aKoOHO4aBCTBOM 0060B’A30K HafaHHA iHpopmaLii disnyHmMm i
lopuaAnNYHUM 0cobam, iHWKM cyb’eKTaM NPaBOBIAHOCKH. Y LbOMY BUNAAKy NPaBOBMMM aKTaMy 3akpinto-
€TbCA NPaBO Ha AoCTyn Ao iHpopmaLil, AKLLO CTOCOBHO Ui€i iHbopmauii He BcTaHOBEHO 3abOpPOHyY Ha f10-
cTyn abo obMeXkeHHA npaBa Ha JOCTYM; NO-TPETE, MPaBOBiIAHOCKHN, B AKX OpraHun ny6niyHoi agmiHicTpauii
MaloTb Ha NPaBO BCTAHOBJOBATY MPABOBUI PEXKMM 3aXMCTY iHPopMaLii Ta BUMaratin JOTpUMaHHA. [laHomy
npaBy KopecrnoHaye 060B’A30K BCiX YYaCHUKIB MPaBOBMX BifHOCKMH AOTPMMYBATUCA BCTAHOBIEHOIO NPaBo-
BOMO pexunmy.

OCHOBHVM NpPaBOBUM 3acO60M, 3a JOMNOMOrO AKOro Cy6'eKTUBHI NpaBa i PUANYHI 060B'A3KM YYaCHUKIB
NpPaBOBIAHOCKH peani3yoTbCA Y NPaBOMipHY NMOBeAiHKY CYy6’'eKTIB 3 METOI JOCArHEHHA COLiaibHO KOPUCHOTO
pe3ynbTaTy € akTu peanisayii npasa. 3a BMAaMU MPaBOMipPHOI NOBEAIHKN, fie peani3yeTbCA NpPaBo, Li 3acobu
BMpaxaloTbCA y dopmax: [OTPMMaHHA NPaBa; BUKOHaHHI MpaBa; BUKOPUCTaHHI NpaBa. AKTaMu1 3aCTOCYBaHHA
npaga € PUANYHO 3HaYMMI il Cy6’€KTIB NPaBOBIAHOCKH, OPUANYHWIA NiIACYMOK OiANbHOCTI LWOAO 3aCTOCyBaH-
HI0 rnpasa.

KoXeH 3 no3HauyeHux enemMeHTiB MPaBOBOrO0 MeXaHi3My € OLHOYACHO i PUANYHUM 3acO60OM MPaBOBOrO
perynioBaHHsA. BMKOHYyoUM BRAacTUBI BUKIOYHO iM perynaTuBHi OyHKLIT, BNIMBaloUM Ha NOBefiHKY Cy0'eKTiB
NPaBOBIAHOCUH i Ha CYCMiNbHi BifHOCKHW, MPaBOBi 3aCO6U BTArYIOTbCA Y MPOLIEC PeryoBaHHA y NeBHil NocIi-
[OOBHOCTI. BifHOCHO HalMeHyBaHHA Ta KiNbKOCTi eNeMeHTiB Takoi NOCNiAOBHOCTI (CTagin) npouecy npaBoBOro
perynioBaHHA iCHYIOTb Pi3Hi TOYKN 30pY.

MpaBoBe perynoBaHHA — PO3TATHYTUI 32 YaCOM NPoLEC, AKNIA perfnameHTYe B3aEMOAI0 Cy6’eKTIB NpaBoBia-
HOCVH I0PUANYHMM HOPMaMK, NifPOo3aiNAeTbCA Ha NeBHI cTadii. KoXHil ctagii nputamaHHMiA Habip npaBoBMX
3acobiB, Wo BonoAiTb cneundikoto y yaci, y npoctopi, no Kosny ocib i peanisytoTb MeTy NpaBOBOro peryntoBaH-
HA, fIKa NONAra€e y NPoTuMAii 3arpo3am, Wo icHyTb B iHGopMaLiiHin cdepi, CTBOPIOIOTL YMOBU AS JOCATHEHHSA
edeKTMBHOCTI 3abe3neyeHHs iHbopmaLiliHOT 6e3nekn. Taka cMcTemMa NPaBOBKX 3aCObiB YTBOPIOE MexaHi3m npa-
BOBOrO peryntoBaHHsA iHpopmaLinHoi 6e3neku. T. MepyH 3a3HayaE, O KOHCTPYIOBAHHA MexaHi3My NpaBoBOro
perynioBaHHs 3abe3neyeHHs iHpopmaLinHoi 6e3nekn Mmae 34iNCHIOBATUCA BiANOBIAHO A0 Lini NpaBoOBOro pery-
NoBaHHA?,

' Manawko O. €., Ecimos C. C. HopmaTnBHo-npaBoBe 3abe3neuyeHHs iHGopmauinHoT 6e3neku B YkpaiHi. MixxHapodHul Haykosuli
XypHan «lHmepHayka». 2020. N2 14 (94).T. 2. C. 33.

2 MepyH T. C. ABMiHiCTpaTMBHO-NPaBOBUIA MeXaHi3m 3abe3neyeHHs iHGopmauinHoT 6e3nekn B YKpaiHi: AWC. ... KaHA. OpUA. HayK:
cneuy.: 12.00.07. J1bBiB, 2019. C. 201.



Visegrad Journal on Human Rights ‘§

Crapia popmMyBaHHA Ta Aii pUANYHNX HOpM. Ha gaHOMy eTani BBeAeHi y NpaBoOBY CUCTEMY HOPMU CIPAMO-
BaHi Ha perynoBaHHA JiANbHOCTI YYaCHVKIB NPaBOBIAHOCKH, BIHOCKH 3 MPVBOAY NEBHUX 06'EKTIB, FONOBHUM 3
AKUX € iHpopMmaLlis, BCTaHOBNIOUN 3a00POHUN, OOMEXEHHSA Ta MO3UTMBHI 3000B'A3aHHA.

Crapia BUHWKHEHHA NPaBOBiAHOCUH. Ha OCHOBI NpaBOBMX HOPM NPU HAABHOCTI NepenbayeHnx 06CTaBUH
MiX yYyaCHUKaMM NPaBOBIAHOCKH BCTAHOBIIOTbCA IOPUANYHI 3B'A3KU, BUHUKAIOTb NpaBa i lopnanyHi o60B'A3-
KK, po3gainsatoun cy6’ekTiB Ha 3060B'A3aHUX | ynOBHOBaXkeHMX. Ha Wil cTagii ogHa CTopoHa NpaBOBiAHOCKH Ma€
Cy6’eKTMBHE NPaBO 3340BOJIEHHA HAsAABHUX iHTEPeCiB, a iHLA — BUXOAAUN 3 BCTAHOBJIEHMX 3a00POH, BiAnoBigHO
[0 0O0B'A3KIB 3MyLLEHa He NepeLIKoXaTu 3aJ0BOJIEHHI0, abo CNpuATK iHTepecaM ynoBHOBaXeHoI. Lia ctagin
NpPaBOBOrO PerynoBaHHA XapakTepUsyeTbCsA TUM, WO iT OCHOBHVM €EMEHTOM € puandYHuin Gakr. MNpu HasBHO-
CTi aKTMUHOro cknagy ofmH $GaKT 3 i€l cMcTemu, WoAo AKOro BUCTYMNA€E NPaBO3aCTOCOBHUM aKT yNpaBiHHA €
BM3HaYaNbHUM.

Peani3auis npaBoBmx HopM. [laHa CTafif BMPaXKaeTbCA y BTINIEHHI B XXWUTTA 3aKNageHVX y MPaBOBi HOPMUY MPo-
rpam noBeAiHKY, BUPAXKEHVX Y KOHKPETHMX 3axofax NoBediHK/ Ana faHux cy6’ekTiB. 3aco60Mm, 3a ONMOMOro
AKOro npasa i 060B'A3KM Cy6’eKTIB MPaBOBIAHOCUH BTINIOIOTLCA B XKUTTA, € aKTW peanisauii npas i 060B’A3KiB, Lo
BMpaxaloTbca y popmi fOTpMMaHHSA NpaB i 060B'A3KIB, BUKOHAHHSA, BUKOPUCTaHHA.

Cragifa 3acTocyBaHHA NpaBa, y TOMY UMCIi 3aCTOCYBaHHA 3aX0AiB AeprkaBHOIro MPUMYCY, MO3ULIOHYETbCA AK
daKkynbTaTMBHa CTafif. XapakTepu3yeTbca NPUAHATTAM YNPaBAiHCbKOrO pilleHHs, fike MOBMHHO Bignosigatu
3aKOHOZABCTBY i iHAMBIAYaNnbHUM OCOGIMBOCTAM CYCMiIbHUX BiAHOCKH. [laHa CTafia BCTynae B fitlo y TOMY BU-
nagky, AKLLOo Cy6’eKT NPaBOBIAHOCUH Y NpoLeci peanisayii NpaBoBUX HOPM BUMHSAOTb NPaBOMOPYLIEHHS, KON
NpaBO3aCTOCOBHA AiANIbHICTb CNPAMOBaHa Ha 3aJOBOJIEHHSA He peani3oBaHOro iHTepecy ofHOro 3 cy6’exTiB. 3a-
CTOCYBaHHSA NpaBa acoLtOETbCA 3 HEraTUBHUMY 06CTaBUHAMW, IKi BMPAXKatoTbCA Y HAABHOCTI peanbHOi 3arposu
BUMHEHHA NPaBOMNOpPYLUEHHA.

BekTop cnpsAaMyBaHHA NPaBOBMX HOPM, LLO PEryioTb CyCMiflbHi BIHOCUHM 3a51€XK1Tb Bif TOrO, WO € OCHO-
BOIO NMPaBOBOro perynoBaHHA — 103BiN abo 3a6opoHa.

MNpaBoBe perynoBaHHA OiNNTbCA Ha 3arafibHO AO3BOJIEHMN | AO3BIIbHUN TMAW. 3arasibHO [O3BONEHWI TUN
NpaBOBOro peryntoBaHHA 6a3yeTbCA Ha 3aranbHOMY 103BOJi, 3 AKOrO LWAAXOM BBeeHHsA 3a60poH pobuTbca BuU-
HATOK, peanisytoun LUMPOKO BiJOMUIA MPUHLMN O3BOMEHO BCE, KPIM TOTO, L0 NPAMO 3a60pPOHEHO.

Hanpwuknag, 3akoH «[po iHdopmaLito» BCTaHOBIOE Nepenik KaTeropii iHpopmadlii, npaBo Ha 4OCTYN JO AKOI
He Moxe 6yTr obmexeHo?. [1o Takoi KaTeropii HanexaTb HOPMaTUBHO-NPABOBI akTy, L0 3a4inaoTb Npasa, CBO-
6041 i 060B’'A3KM NIOAUHN Ta FTPOMAAAHMHA, BCTAaHOB/IOOTb NPaBOBe CTaHOBULLE Ta PO3KPUBAKOTb AiANbHICTb
LepKaBHUX OpraHiB, OpraHis mMicLLeBOro camoBpsAayBaHHs; iHGopMaLif NPOo CTaH HABKOMMLIHbOFO CEPeOoBULLa,
NPO BMKOPUCTaHHA OI04>KETHMX KOLLTIB.

3aranbHo [03BOMIEHUI TUM NPaBOBOrO perynioBaHHA J03BONAE Cy6’'eKTamM NPaBOBIAHOCUH NPOABAATHY iHiLi-
aTUBY, aKTVBHICTb, CAMOCTIMHICTb y BMpIilLeHHi 3aBAaHb AnA AOCArHeHHA MmeTu. OgHaK Wwogo AiAnbHOCTI feprKaB-
HVX OpPraHiB 3aCTOCYBaHHA TaKOro TMUMY NPaBOBOro peryntoBaHHA He € MOXK/TMBUM, B iHLLOMY BUMaAKy
BVHVKNN NepefyMOBU ANA 3M10BXMBaHb. [JaHM TN NpaBOBOro peryiloBaHHA € XapaKTePHUM Y rany3i UMBib-
HO-MPaBOBUX BiHOCWH, KON Cy6’€KTam HalaHO MPaBO 3AiCHIOBATY i, 338 BUHATKOM TUX, AIKi CynepeyaTtb 3aKo-
HOAABCTBY.

[l03BiNbHUI TN NPABOBOro peryntoBaHHA NOB'A3aHUN 3 peani3ali€o NPUHLMMY, WO HOCUTb HaMbINbLL YHi-
BepCanbHWI XapakTep — NPUHLMMY 3aKOHHOCTI.

byayun BUHATKOBMM TMNMOM NPaBOBOro perynioBaHHA MpK 3aCTOCYBaHHI 3aX0AiB OPUANYHOI BiANOBiAaNbHO-
CTi | iHLWMX NPYMYCOBMX 3aX0fiB AepPKaBOoto, AO3BINbHUN TUM FPYHTYETbCA Ha 3aranbHii 3abopoHi ain. MpuHumn
«3a60OPOHEHO BCe, KPiM TOrO, WO NPAMO AO3BOJSIEHO» O3HAYAE, WO YYaCHMK NPaBOBIAHOCKMH AAHOMO TUMY MaE
MOXJIUBICTb 3[iMCHIOBATM TiNbKK Ti Ail, AKIi NpAMO J03BOJMIEHI MPaBOBMMW HOPMaMK, a Ha BCi iHWI Aii BCTAaHOB-
NETbCA 3a60poHa, TOBTO rPaHNYHO OOMeEXeHUIA 06CAT MPABOMOYHOCTEN, BCE, O 3HAXOANUTLCA NO3a MeXaMu
KomneTeHLii cy6’ekTa, AKMIA BOSOAIE BNAAHUMM MOBHOBAaXKEHHAMM, 3a60POHEHO. 3aCTOCyBaHHA AO3BiNIbHOTO
TUMY NPaBOBOro PerysoBaHHA 3aCTOCOBYETbCA B afiMiHICTPATUBHOMY, KPUMiIHaNbHOMY, KPUMiHanbHO-MpoLecy-
anbHOMY, KPMMiHaIbHO-BMKOHABYOMY Mpasi.

Ha npakTuui 38iNCHI0ETbCA KOMMNEKCHE BUKOPUCTAHHA 3arajibHO JO3BOJSIEHOroO Ta A403BiNbHOMO TUMIB Npa-
BOBOIO peryntoBaHHA. Hanpuknag, 3akoHom «[1po gepaBHYy TAaEMHULI0» BCTAHOBJIIETbCA Neperik BigomocTen,
BilHECEHMX 0 fepKaBHOT TaeMHULIY. HaBefleHa CyKynHiCTb KaTeropii BigomocTen y dopmi nepeniky € 3aBep-
LLEHOI0 | MOXe ByTV JOMOBHEHa TifIbKU 3aKOHOM. Y nepeniky nokasaHi ranysi fjep»aBHuX iHTepeciB BiANoBigHO
[0 BaXKNUBMX HaNPAMIB BiANbHOCTI, 3 YOro CiAYyE, WO iHWI KaTeropii BidoMoCTel 3aceKpeyyBaHHA He nignAra-
t0Tb, TOOTO MOXHa 3aCTOCYBaTV MPVHLMNM «LIO He 3a60POHEHO, TO JO3BOJIEHOY.

Crapin 3aCcTOCyBaHHA NpaBa XapaKTepu3yeTbCA TUM, L0 Ha CTaAil peanisyeTbcsa ofuH 3i cnocobiB 3axmCTy iH-
dopmaLii, npaBo Ha JOCTYN [0 AKOT 0OMEXYETbCA 3 MipKyBaHb 6e3MeKn — NPaBOBUNA, AKNIA NOAATAE Y CTBOPEHHI
HOPMaTUBHOT 6331 3aXMCTY LUAXOM BCTAHOBNEHHSA aiMiHICTPATMBHO-MPABOBUX PEXUMIB iHbopMaLlii.

3 Tpo iHpopmauito : 3akoH YKkpaiHu Big 02.10.1992 p. N2 2657-XII. URL. https://zakon.rada.gov.ua/laws/card/2657-12
4 Tpo pepxaBHy TaEMHMLIO : 3aKoH YKpaiHu Big 21.01.1994 p. N2 3855-XII. URL. https://zakon.rada.gov.ua/laws/card/3855-12
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OCHOBHVM efleMeHTOM aAMIHICTPATVBHO-MPABOBUX PEXMMIB 3axmcTy iHGopMaLii € mexaHi3M HafaHHA
cy6’eKTam NPaBOBIAHOCUH MOXIMBOCTI peanisaLii npaBa Ha focTyn Ao iHdopMaLlii, BCTaHOBNEHHSA 3aX0A4iB lopu-
[OVYHOT BIiANOBIAaNbHOCTI 33 MPaBOMNOpPYLUEHHA Y Ui cdepi.

tOpmamnyHi 3acobn y CyKynHOCTI y NeBHil KOMOiHaLii NpUCYTHI B MexaHi3Mmi rany3eBoro npaBoBOro peryso-
BaHHSA, BOJIOAi0YM NEBHUMYM OCOBNUBOCTAMU, AIKi 3anexaThb Bif NpeameTa, BUKOPUCTOBYBaHMX MeTofiB i 3aco6iB
perynioBaHHA.

Y cdepi iHpopmaLiHoi 6e3neku B AKOCTi 3ac06iB MPaBOBOro perynioBaHHA PO3MAHYTUX NPaBOBMX BiAHO-
CUH BUCTYNaE aiMiHiCTpaTUBHE NpaBo, peanisyroun GyHKLUio, WO BONOMIE PerynaTMBHUM XapakTepoMm, BUKO-
PUCTOBYE BiANOBIAHI OPUANYHI MOXNMBOCTI, TaKi AK Npunuc, 3abopoHa, [03BIN, AKI B CYKYNMHOCTI CKnafgalTb
3MiCT 3aC06iB MPaBOBOro BMMBY Ha CyCNinbHi BIAHOCUHMN.

Taka xapaKkTepucTiKa NpaBoBMX 3ac06iB JO3BONAE NePEKOHATUCA B TOMY, L0 BOHU € 3arajibHMMM AnA BCiX
ranyseu npasa, TOMy FPYHTYIOUUCH Ha CYTi fiep»KaBHOYMNPaBAiHCbKOI AiAIbHOCTI, MpeaMeTa agMiHICTPaTBHOIO
npasa AoUifIbHO BUAINUTU 0COONNBOCTI MexaHi3My afMiHiCTPaTMBHO-MPABOBOrO PEryftoBaHHA CyCMiibHUX Bid-
HocKH y cdepi iHbopmauiiHoi 6e3nekn’.

MexaHi3my aMiHiICTPaTUBHO-NPABOBOrO perynoBaHHA iHPpopMaLinHoOi 6e3neKkn NprUTamaHHi NpaBoBi 3aco-
61, wo matoTb dopmMy npunucis abo 3a6opoH, To6To po3nopsagyoro Tuny. OgHa CTOPOHA perynboBaHNX Bif-
HOCVH BOJIOfi€ HAbOPOM PUANYHO BNagHNX MOBHOBAXEHb, pearnisauia AKMX CNpAMOBaHa Ha perysoBaHHA
LisNbHOCTI iHLWOT CTOPOHM, 3060B'13aHOI0 NiAKOPUTUCA MPUNMCAM, L0 BUXOAUTb 6e3nocepeaHbo Bif HOCis po3-
nopafYnX npas.

AnMiHicTpaTMBHO-MPaBOBE peryntoBaHHsA iHbopMaLiiHOT 6e3mneKmn Ta NOoro MexaHiam npunmae Gopmy opu-
AUYHOTO orocepeAKyBaHHA BiIHOCKH, Y MeXax AKOI OfjHa CTOPOHa — Kepytlounii cy6’'ekT (opraH ynpasJiHHA)
iHWa — BMCTYMNa€e y posi KepoBaHoro. MogibHoro pogy cycninbHi BigHOCKHY nepeabavatoTb NignopsaaKyBaHHA
BOJi KEPOBAHMX EAMHOI KepyoUoi BOJi, BUPa3HUKOM AKOI € Cy6'eKT BUKOHABYOI BNaau.

AOMiHiCTpaTMBHO-MPaBOBe perynioBaHHA iHPopMaLiHoi 6e3nekyn NobygoBaHO Ha 3acaflax BUKIHOUYEHHSA
IOPUANYHOI PIBHOCTI yYaCHUKIB.

Jpyroto oco6namBicTIO aaMiHiCTPaTMBHO-NPABOBOro peryntoBaHHsA iHPpopMaLiiHOi 6e3neKku € Te, WO XapakK-
Tep AepKaBHO-YMPaBNiHCbKOI AifsnbHOCTI 06YMOBIIOE HEOOXIAHICTD BUAINEHHA Cy6'eKTa ynpaBiHHA, TOOTO ne-
pen6ayae 0OfHOCTOPOHHICTb BONEBMABNIEHHA OAHOIO 3 YYacHVKIB NPaBOBiAHOCUHW. Lle BoneBusABneHHsA opu-
OVIYHe BiagHe, TOMY IOMY HaNeXNTb BMpilLaibHe 3HaYEHHS.

MeBHi ynpaBniHcbKi BigHOCUHM Y cdepi iHdopMaLinHOT 6e3neku, Lo 3HaXOAATbCA B MAOWMHI aaMiHiCTpaThB-
HO-MPaBOBOrO PerysoBaHHsA, Bifobpa)atoTb TUMOBUI B3aEMO3B'A30K MiXK KEPYHOUMMI Ta KepoBaHMM Cy6'eKTa-
MU NpaBoBiAHOCKH. Kepytounin cy6’eKT Ma€ lopUANYHO BRASHMMUN MOBHOBAXEHHAMN, IKi BIICYTHI Y KepOBaHOIoO
cy6’ekta. O6CAr HaflaHKX KepYIoUill CTOPOHI MOBHOBaXKeHb Ginblue, Hixk KepoBaHili. BinbysaeTbca dopmMyBaHHsA
MeXaHi3My afMiHICTPaTMBHO-NPaBOBOrO PeryioBaHHA, AKUN He € pe3ynbTaTOM AOrOBIPHOIO BOJIEBUABIEHHSA
Cy6’€eKTIB NPABOBIAHOCKH, @ BUXOAWTb 3 HAABHOCTI AeP>KaBHOrO opraHy, AK1A Ma€ NOBHOBaXXeHHSA BUPILLYyBaTU
3aBAaHHA Y MeXax perynboBaHuX yNpaBniHCbKNX BIHOCKH 3 METO YCYHeHHA npobnem y cdepi iHbopmaLinHoi
6e3MeKn He3aNeXXHOo Bif TOro, XTO € iHiLiAaTOPOM LX BiAHOCUH.

He omBnauMcb Ha HaABHICTb O3HAK afMiHICTPATUBHO-MPABOBOrO perynioBaHHA iHbopMaLiiHOT 6e3nekn Ak
BNaAHICTb i OAHOCTOPOHHICTb, HE BUKIIOYAETbCA MOXKIIMBICTb BUKOPUCTaHHA 103BiNIbHKX 3aC006iB, O CNpuATb
BVMHUKHEHHIO CYCMiNbHUX BiAHOCKH MiX cy6’eKTamu, O BONOAiIOTb PIBHUM aAMiHICTPaTMBHOMNPaBOBUM CTaTy-
COM, B AKUX YYaCHMKN BiJHOCUH BUCTYMaTb AK PiBHONPAaBHi CTOPOHM YNPaBAiHCbKOI AifANbHOCTI.

Y ubomy BMMagKy 3aCTOCYBaHHA JO3BONIB 'PYHTYETbCA HA HOPMaX afiMiHICTPAaTUBHOIO NPaBa, BUPaXKeHNX y
pi3HUX dopmax, HanprKNag, yrof Npo po3MeXyBaHHA MOBHOBAaXKEHb MiX OpraHamu BUKOHaBYOl BNaau, agMiHi-
CTPaTUBHMX AOFOBOPIB MiX OpraHamu Ny61iyHOro ynpasniHHA Ta Heflep»KaBHMM OpraHisauisMu.

MNepepaxoBaHi 0CO6MMBOCTI MeXaHi3My aAMiHiCTPaTVBHO-MPABOBOro PerynoBaHHA YNpaBaiHCbKUX CyCnifib-
HUX BIZHOCUH Yy chepi iHPopMaLinHOI 6e3neKkn xapaKTepusyoTbCA TUM, LLO aAMIHICTPaTUBHE NPABO Y Pi3HUX
BapiaHTax perynYoro BBy NPOABAAETLCA BAJHO, 3a JONOMOIO BIIMBY KepykoUoro cy6’ekta Ha Kepo-
BaHWI Cy6'eKT LWOAO NOCTaBIeHOI MeTH, 3aBAaHb, Y He3aNeXXHOCTi Big GOpMU BUpPaXKeHHs BRagHocCTi, 6yab To
3abopoHa, 1o3BiN abo po3nopAgKeHHS.

OcHOBHa mMeTa agMiHiCTPaTMBHO-MPABOBOrO PErystoBaHHA MOMAra€ y CTBOPEHHI CMCTEMM MPaBOBIAHOCKH,
AKa 3abe3neyye JOCTaTHIO ePeKTUBHICTb AiePKaBHOMO YNpaBAiHHA y chepi po3rnAHYTUX CYCMiNIbHUX BiZHOCUH.

AnminicTpyBaHHA Y coepi iHbopMmaLinHoT 6e3nekn Le cknagHui npouec, Wo nepenbayae NogonaHHA pisHNX
npo6nem, ronoBHa 3 AKNX NoJfAra€e B HeOOXigHOCTi OHOYACHOTO AOCATHEHHSA [IBOX [iafieKTUYHO CyrnepeuniBux
uinen, npaga BifIbHOrO MOLLUYKY, OTPUMAaHHA, O3HAaNOMIIeHHs, Nepeaayi, BUPOOHMLTBa Ta NowWmMpeHHA iHdopMa-
LT 6yAb-AKMM 3aKOHHMM cnocobom, 3akpinneHoro y KoHcTuTyuii YKpaiHu.

3 iHwWworo 60Ky, 3rigHo 3 KoHcTUTyLi€to YKpaiHu Ta 3akoHy «[po iHpopmaLito» faHe NpaBo Moxe 6yTn obme-
eHe BflacHMKoM iHpopmaLii abo BiANOBIAHO A0 3aKOHY 3 METO 3aXMCTYy OCHOB KOHCTUTYLINHOMO nagy, Mo-

' AamiHicTpaTuBHe nNpaBo YKpaiHu (3arasibHa YacTrHa): HaByanbHui nocibHuk / O. . Octanexko, M. B. Kosanis, C. C. EciMOB i iHLUi.
JlbBiB: HY «JlbBiBCbKa noniTexHika», 2019. C. 36-37.
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PanbHOCTI, 340POB’sl, NPaB i 3aKOHHWX iHTepeciB iHWMX 0cib, 3abe3neyeHHA 060POHO3AATHOCTI, 6e3nekn YKpa-
THW.

BinbyBaeTbca nepenneTteHHA iHCTUTYTIB cBO6OAM iHPOPMALT AK NOTEHLINHOT 3arpo3u iHTepecam cy6'eKTiB
NpaBOBIAHOCKH i HEOOXiAHUX 0bMeXeHb y npoLeci peanisauii cBo60aAM AK NPOTUAIA TaKMM 3arpo3am 3 MeTolo
3abe3neueHHA 6e3nekn yYyaCcHUKIB NPaBOBIAHOCUH, B3aEMofisa Ta 6anaHc iHTepeciB AKUX 3abe3nevyloTbcs Bif-
NOBIZHUM aAMiHICTPATUBHO-NPaBOBKM PEXMMOM Pi3HMX KaTeropin iHpopmaLiH1X pecypcis 3a piBHeM fOCTY-
ny. Y paHoMmy BMNafKy, MOXMBO BECTM MOBY MPO NpobniemMy, AKa Nonara€ y nigTpumui AMHamiyHOT piBHOBaru
iHTepeciB.

JemoKpaTtu3sauis gianbHOCTI Aep>KaBHOI BNagu NOBMHHA Oy Ty Takoto, LWO6 BUKNIOUNTI MOXAUBICTb Oyab-Ko-
My 3BMHYBauyBaTu lepaBy B [iANIbHOCTI HarpasBneHOoI Ha NOTipLIeHHA coLiaribHO-eKOHOMIYHOrO PiBHA, HaCTaH-
Hi WKIQAMBUX HaCNigKIB Npy 3arafbHO BipHIN AiANbHOCTI AEMOKPATUYHOrO CPAMYBaHHA?.

BucHoBKM. AgMiHiCTpaTUBHO-NpaBOBe perynoBaHHA iHGopMaLiiHOT 6e3neKkn Lie pPo3TArHYTMIA 3a YacoM
npoLec NoCNifOBHOMO 3aCTOCYBaHHA aMiHICTPaTUBHOMPaBOBYKX 3aCO0iB, O BONOAITb NEBHOW cneundikoto
y yaci, y npocTtopi, no Kony oci6 i 3a6e3neuytoTb peanisawitlo MeTU NPaBOBOro PerysoBaHHA, AKi NoaAraloTb y
npoTuaii peanbHUM i NOTEHLIHMM 3arpo3am, AKi iCHYTb B iHbopMaLiliHi cdepi, CTBOPIOOTb YMOBY AN1A JOCAT-
HeHHs epeKTUBHOCTI y cdepi 3abe3neyeHHs iHbopmaLiiHOT 6e3nekn. OfHieto 3 HanbinbLw Hebe3neyHUx 3arpos,
€ NOpYLUEHHA BCTAHOBJEHWX NpaBua JoCcTyny Ao iHbopmauii. Taka cuctema npaBoBKX 3aCcobiB YTBOPIOE Mexa-
Hi3M NpaBOBOro perynioBaHHA iHPopMaLiiHOi 6e3neKku.

Mig MexaHi3aMoOM afIMiHICTPaTUBHO-NPABOBOIO peryntoBaHHA iHbopMaLiiHOT 6e3neKkun cnig po3ymiT nepea-
6ayeHy YMHHUM 3aKOHOAABCTBOM YKpaiHM CYKYMHICTb agMiHICTpaTUBHO-NPaBOBUX 3ac00iB, WO BUKOPUCTOBY-
l0TbCA opraHamu Ny6nivyHOI agMiHICTpaLii 3 MeTol ynpaBniHCbKOro BNANBY Ha CYCnifbHi BifHOCKMHW, AKi Cknapa-
I0TbCA Y NPOLeCi BUKOHaBYO-PO3MNOpAAYOT iANbHOCTI AepKaBWy, Wo 3abe3nevyioTb CTaH 3axMLLeHOCTi 00'eKTiB i
MoB’A3aHMX 3 4OTPUMaHHAM NpaB | 3aKOHHUX iHTepeciB cy6’ekTiB y cdepi iHPpopmaLintHUX NPaBOBIAHOCKH.

Mopanblui focnig»KeHHA MexaHi3My aiMiHICTPaTUBHO-NPABOBOrO perynioBaHHA iHGopMaLinHoi 6e3neku no-
BVHHI O6yT1 CNpAMOBaHi Ha BU3HauyeHHA epeKTUBHOCTI MPaBOBOro PErysitoBaHHs.

'AHomauiﬂ.

Y cTaTTi BOCNiAKYETbCA MEXaHi3M aaMiHICTPaTUBHO-NPaBOBOro peryntoBaHHA iHbopmauinHoi 6e3neku. Mpo-
aHani3o0BaHO 3MICTOBHY CYTHICTb aMiHiCTPaTUBHO-NPaBOBUX 3aCO6iB NPaBOBOro PerystoBaHHA Ta fepPXKaBHOro
yMpaBMiHHA, CNPAMOBaHMX Ha 3abe3neyeHHs iHbopMaLinHoT 6e3nekn. 3aiNCHeHO aHani3 OCHOBHUX TEOPEeTUY-
HUX MiAXO4iB O BM3HAUYEHHA 3MICTy MOHATTA «MEXaHi3M MPaBOBOrO perysoBaHHA». Bu3HaueHO OCHOBHI ene-
MEHTW MeXaHi3My 3acTOCyBaHHSA afMiHiCTPaTMBHO-NPaBOBMX 3ac0o6iB 3abe3neyeHHsa iHPpopmaLinHOi Ge3nekn
YkpaiHu. Mig MmexaHiaMoM agMiHiCTpaTMBHO-NPABOBOro perynioBaHHA y cdepi 3abe3neueHHA iHPopmaLiHoi
6e3neKun NPOMOHYEMO PO3YMIiTM CUCTEMY crneLiafibHUX NPaBOBUX 3aco0biB, AKi Npr3HayeHi AnA BNOPAAKYBaHHSA
byHKUiOHYBaHHA 11 opraHi3auii opraHis ny6niyHoi Bnaau, AKi 34ifcHIOTb KoMneTeHL o B iHGopMaLinHin chepi
3a4n1A 3abe3neyeHHs npaB i cBO60 0cobY | LOCATHEHHA NPaBONOPAAKY Y CYCMiNbCTBI.

3anponoHOBAHO CTPYKTYPY MeXaHi3My aAMiHICTPaTMBHO-NPAaBOBOroO peryntoBaHHA Aep»KaBHOMO ynpasiliH-
HA Yy cdepi 3abe3neyeHHs iHPpopmaLitHoi 6e3neku.

'Annotation.

The article investigates the mechanism of administrative and legal regulation of information security. The
substantive essence of administrative and legal means of legal regulation and public administration aimed at
ensuring information security is analyzed. The analysis of the basic theoretical approaches to definition of the
maintenance of concept “mechanism of legal regulation” is carried out. The main elements of the mechanism
of application of administrative and legal means of ensuring information security of Ukraine are determined.

Under the mechanism of administrative and legal regulation in the field of information security, we propose
to understand the system of special legal means designed to streamline the functioning and organization of
public authorities that exercise competence in the information sphere to ensure individual rights and freedoms
and achieve law and order in society. The structure of the mechanism of administrative and legal regulation of
public administration in the field of information security is offered.
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V The types of abuse of procedural rights
in administrative judicature: practice
of the supreme court and the European
court of human rights

Budu 3n10exxueaHHs1 npoyecyasibHUMU ripasamu
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KniouoBi cnoBa:
3/108XXUBAHHA NPOUECyaibHUMU NPpAsamu, admiHicmpamusHe cy0o4yuHcmao, BepxosHuli Cyo,
€sponelicokudl cy0 3 NPAs ILOUHU.

'Hoc-raHOBKa npo6nemu. BignosigHo 0o u. 3 cT. 2 Kogekcy aaMiHiCTpaTMBHOIo cyaoumHcTBa Ykpainu (KAC
YKpaiHu)' BU3HaU€eHO, Lo HeNpUNyCTUMICTb 3/10BXIMBaHHA NpoLecyasbHUMM NpaBaMm € OAHIEI 3 OCHOBHMX 3a-
cag (MpuHUMNIB) aAMiHICTPAaTUBHOIO CYAOYMHCTBA. [1py LLbOMY 3110BXMBaHHA NpoLecyabHUMU NpaBaMy MOXe
HabyBaTu pi3HNX GOPM BMUpPAXKEHHS, AeAKI 3 AKUX MOXKYTb HOCUTU HEABHUI («MPUXOBaHNIA») XapaKTep.

BopgHouac 3 meTolo 3abe3neyeHHs peanisauii 3aBAaHb afMiHICTPATMBHOIO CyJOYMHCTBA, BM3HAYeHUX 4. 1
cT. 2 KAC YKpaiHu, came Ha Cy[ NOKNafAaETbCA CBOEYACHE BUABJIEHHA NMPOABIB 3/T0BXKMBaHHA NpoLecyanbHUMM
npaBaMu Ta BXUTTA HEOOXiAHUX 3aX0AiB NPOTUAIT TAKOMY 3/10BXKMBAHHIO.

3 ornAfy Ha BuLie3a3HavyeHe, akTyaslbHUM HanpAMOM AOC/IAPKEHHA Cy4aCHOI NPaBOBOI HAYKW € BU3HAUYeHHA
BMLiB 3/10BXKVBaHHA NpoLuecyanbHUMM NpaBaMn B afMiHICTPaTUBHOMY CYOUMHCTBI.

AHani3 octaHHix ny6nikauin 3 Temu gocnigkeHHA. OKpemi NTaHHA, NOB'A3aHi 3 peanisaui€lo NpuHUUNY
HenpuUnNyCcTUMOCTI 3I0BXUBaHHA NpoLecyanbHUMK NpaBamu, Oynmn npeaMeTom AOCHiIXEHHA aBTopa Liei cTaT-
Ti%. TaKOX Lii NMUTaHHA YaCTKOBO BUCBITNIEHO Y HAYKOBIX NpaLsxX TakmMx HayKoBLiB, AK LJ1. >Kentobptox, .M. Moi-
ceeHko, [.4. NlycneHuk, |.B. Cnacubo-Oateea Ta iH.

MeTol0 CTaTTi € BU3HaUeHHA Ta NPOBEeAEHHSA aHani3y BUAIB 3/TOBXMBAHHA npoLecyanbHUMN NpaBamn B af-
MiHICTPaTUBHOMY CYy[OUYMHCTBI.

Buknag ocHoBHOro martepiany. JocnigKytoum NUTaHHA Npo 0cobnmMBOCTi peanisaLii NpuHUMNY Henpuny-
CTUMOCTI 3M10BXXMBaHHA MpoLecyanbHMMU NpaBaMu B aAMiHiCTPaTUBHOMY CYLOUMHCTBI, HEOOXiAHO 3a3HaunTy,
LU0 TaKe 3/I0BXMBaHHSA MOXe HabyBaTu pi3HUX GOpPM BUpPaKeHHA (NposBy).

BignosigHo Ao u. 2 cT. 45 KAC YKpaiHu 3 ypaxyBaHHAM KOHKPETHUX OOCTaBUH CMpaBu CY[ MOXe BU3HATK
3/10BXVBaHHAM npouecyanbHUMN NpaBamu Ail, Wo cynepeyaTtb 3aBAaHHIO aAMiHICTPAaTUBHOIO CyAOUYNHCTBA,
30KpeMa: 1) MoOAaHHA CKapry Ha CyloBe PilleHHSs, AKe He MNiANArae OCKapXeHHo, He € YNHHMM abo Aia AKoro
3aKiHUMnaca (BnyepnaHa), NoJaHHA KIOMOTaHHA (3aABW) ANA BMPILLEHHA MUTaHHA, AKE BXe BMPILIeHO CYAOoM, 3a
BiICYTHOCTI iHWMX nigcTaB abo HOBMX 06CTaBVH, 3aABMIeHHA 3aBifOMO 6e3niacTaBHOro BiABOAY abo BUMHEHHSA
iHLWMX aHaNoriYHKX AN, AKI cnpsAMoBaHi Ha 6e3nifcTaBHe 3aTAryBaHHA UM NePELIKOAKAaHHA PO3rNALy CnpaBy un
BMKOHaHHA CyAOBOrO PillleHHs; 2) MOAaHHA AEeKiNbKOX NO30BIB 4O OQHOIO 1 TOrO CaMoro Bignosigaya (Bignosi-
[adiB) 3 TM CaMUM NPeMeTOM Ta 3 TMX CaMMX NiAcTaB, abo nofaHHA AeKinbKoX NO30BiB 3 aHaNoriYHUM npeame-
TOM i 3 @aHaNOriYHMX NigcTaB, abo BUMHEHHA iHLLUX Ail, METOD AKMX € MaHINYNALiA aBTOMaTM30BaHMM pPo3nofi-

' Kopekc afMiHiCTpaTUBHOro cyaounHCTBa YKpaiHu: 3akoH YkpaiHu Big 06.07.2005 Ne 2747-IV. URL : http://zakon0.rada.gov.ua/
laws/show/2747-15.

2 BepHasiok f.0. Ocob6nmBOCTi LOTPUMAHHA B aAMIHICTPATVBHOMY CYAOUMHCTBI MPUHLUMMY HEMPUNYCTUMOCTI 3/I0BXIMBaHHSA NPO-
LecyanbHUMM NpaBamu. BceykpaiHCbKUI cemiHap ANA CyAAIB anenauinHuX Ta micueBux (OKPY»KHMX) CYAiB Ha Temy: “3110BXMBaH-
HA NpouecyanbHUMK i MaTepianbHUMKM NpaBaMu: NpaBoBi Hacniakn” 23 KBiTHA 2021 poky. URL : https://supreme.court.gov.ua/su-
preme/pres-centr/news/1114247/; bepHasiok f.0. [Tpo no30Bw, AKi He nignAraoTb cygosomy po3srnagy. CyaoBo-topuanyHa raseTta.
2019. URL : https://sud.ua/ru/news/blog/140426-pro-pozovi-yaki-ne-pidlyagayut-sudovomu-rozglyadu..
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oM crpaB MiX cyaaamu; 3) nogaHHaA 3aBigomo 6e3nigcTaBHOro No3oBy, NO30BY 3a BiACYTHOCTI NpeaMeTa cnopy
abo y cnopi, AKMIN Ma€ 0YEeBMAHO LWITYUYHUI XapaKTep; 4) HeobrpyHToBaHe abo WTyyHe 06'efHaHHA MO30BHUX
BMMOT 3 METO 3MiHM MiACYAHOCTI cnpaBu, abo 3aBigomo 6e3nigcTaBHe 3anyyeHHA ocobu AK Bignosigaya (cnis-
BifNoBigaya) 3 TiEI0 CamMOI0 METOI0; 5) Y3rog»KeHHA YMOB MPYMNPEHHSA, CMPAMOBAHUX Ha LWKOAY NpaBam TPeTixX
0Ci6, yMVCHe HeMnoBIfOMIIEHHA NPO 0Ci6, AKI MatoTb 6y T 3anyyeHi 4o yyacTi y cnpasi’.

HaBepeHwuin y u. 2 cT. 45 KAC YKpaiHu nepenik fii, Wo MoXyTb OyTy BU3HaHI CYAOM 3/10BXKMBaHHAM Mpo-
LecyanbHUMM MpaBamMu, He € BUYEPITHUM, CYA, MOXKe BM3HATV TaKNM 3/TOBXMBAHHAM TakoX iHLWI Aii, AKI MaloTb
BiANOBIAHY CNpAMOBaHICTb i XxapakTep. MNpu LbOMY BUpPILIEHHA NUTAHHA NPO HAABHICTb UM BiACYTHICTb GaKTy
3/10BXVMBaHHA BiJHECEHO Ha POo3CyA CyAy, WO po3rnagae cnpasy.

Mpumipom, 4O NPOABIB 3/I0BXMBaHHA NpPoLeCyaTbHUMN NPaBamMu B aAMiHICTPAaTMBHOMY CYyAOUMNHCTBI MOXHa
BiIHECTUN HEABKY YyUYaCHMKa CNpaBu y CyQoBe 3acifaHHA 6e3 NoBaXXHMX NPUYUH Ta 6€3 NoBifOMIEHHA HM NPO
NPUYNHN HEABKM, AKLLO Bif HbOro He HaAivwa 3asABa Npo po3rnAg cnpasy 3a Noro BigcyTHocTi (M. 1 u. 3 cT. 205
KAC YkpaiHn).

KpimTOro, 3a neBHMX yMOB yMUCHE HEOTPUMAHHA CY[0BOT KOPECNOHAEHL i TAKOXK MO>Ke BU3HaBaTUCA 3/T0BXN-
BaHHAM MpoLecyanbHMM NpaBamin. 30Kpema, Y nocTaHoBi Big 19 noToro 2020 poky y cnpasi N2 910/16409/152
BC 3pobuviB BUCHOBOK MpO Te, WO CBiJoMe HEOTPMMaHHA Cy[OBOI KOpecrnoHAeHLii, Aka HanpaBnanaca cyaom
anenAuUiNHOI iHCTaHUii 3a adpecoto, 3a3Ha4YeHO CaMVM CKap»KHUKOM B anenAuiiHin ckap3i, Ta, B MOAANbLIOMY,
NMOCUJTAHHA CKapKHWKa Ha Te, Lo Cy[, anenAuiiHOI iHCTaHUii He MOBIAOMUB 1Oro NPOo AaTy, Yac Ta MicLe CyJ0BOro
3acigaHHsA, Moxe 6yTy po3LiHeHO CyoM fAK Aii, CNpAMOBaHi Ha 3aTAryBaHHA PO3rasaay Cnpasy, Ta CBiguUTA NPo
3/10BXVMBaHHA MpouecyanbHMM MPaBaMn yYacHMKa CNpaBy, WO HanpaBieHi Ha NepeLlKOaXaHHA 34iICHEHHSA
CBOEYACHOrO pO3rnAagy cnpasu.

MowrpeHo GopPMOI0 310BXKMBaHHSA NpoLecyasbHMM NpaBaMu, 30KPeMa, B aAMiHICTPaTUBHOMY CYAOUYUH-
CTBI € MOAaHHA 3aBigomo 6e3nigcTaBHOro NO30BY, TO6GTO MO30BY, NOAAHHA AKOro 06yMOBNEHO NOTPeboto BUPI-
LLIEHHA CMOoPY, WO Ma€ OYEBUAHO LUTYYHNI XapaKTep.

Y noctaHoBi Big 10 BepecHA 2019 poky y crnipasi N2 826/14653/17 BC 3a3HaumB, WO X04a 3aKOHOAABCTBO
He MiCTUTb NIEriTUMHOIO BM3HAUYEHHA «CMOPY, AKAA MAE OYEBUAHO WTYYHU XapaKTep», MPOTe, 3@ 3arajibHUm
NPaBUJIOM CJIOBO «WTYYHUM» O3HAYAE «HAZYMaHWY, «<BUTAfaHNY, KHECMPABXKHIi»; WTYUYHNM HaneXutb BBa-
XKaTwn crip, AKOro B AiMICHOCTI He iCHYE, a MO30B MNOAAHWI ANA OOCATHEHHA iHWOro pe3ynbTaTy i Ma€ iHWy MeTy,
Hi>K Ta, WO BKa3aHa y BUMOrax no3osy. Y AKOCTi MpuKnagy WTYYHICTb NO30BY OYEBUAHA 3@ HAABHOCTI CMOPIB MiX
noB A3aHMMKN ocobamu, Konu fe-dpakTo 06UaABI CTOPOHW NpefcTaBeHi ogHNMK ocobamum abo X y BUNaaKy, Konu
NMO30B MOJAETbCA 3 METOIO NEPELLKOAXKAHHA iHLWOMY MPOBAAXKEHHIO (Hanpuknag, AnA 3ynnMHeHHA po3rnagy oc-
TaHHbOTO)3,

C. ba3nneBCcbKniA, BOCAIAXKYIOUN MATAHHA WOAO 3/10BXMBaHHA NpoLecyanbHMM NPaBamMn B agMiHiCTpaTuB-
HOMY MpoLeci, AiNLOB BUCHOBKY, LLO PYLUINHO CU00 AA NoAaHHA 3aBigoMo 6e3niacTaBHuX ym 6e3npegmet-
HUX MO30BIB MOXe OyTU LUMPOKE Pi3HOMAHITTA AeCTPYKTMBHMX MparHeHb no3uBava, cepel Akux: 1) HabyTTa
3MOrM 3BEPHYTUCH i3 3asABOIO0 MPO BXKUTTA 3axofiB 3abe3neyeHHA NO30BY AN 3yNMHEHHA Ail pilueHHA cy6'ekTa
BNafHVX MOBHOBaXKEHb TOLLO; 2) AOBEAEHHSA NpoLiecyanibHOro OMOHEHTa A0 eMoLiiHOro abo ¢iHaHCOBOro BUC-
Ha)KeHHS; 3) BUKOPUCTaHHA CyJOBMX npoueayp AK MafaHuvka ana 60poTbbu 3 NOAITUYHMMU OMOHEHTAMMU,
cnocobom nonynapursadii BlacHOI NepCcoHn Ta 3ac060M TpaHCAALT BNaCHUX NOMAARZIB y TUX Y iHWNX cdhepax
CYCNifIbHOTO KUTTA TOLLO™.

Kpim TOro, 3n0oBX1MBaHHAM NpoLecyanbHUMM NpaBamMu 3a BU3HaYEHUX 06CTaBUH CNpaBy CyAoM MoxKe 6yTu
BM3HaHO NOJAHHA yYaCHUKOM CrpaBK 3aBifoMo HeoOrpyHTOBaHOI 3aABU NPo BiABiA cyaai (cyaais).

Mpumipom, y cnpasi N2 806/1943/18 no3nsauem y cnpasi Tpu4i 3aABNABCA BiABid, NPV LbOMY KOXKHOTO pasy
3aABHMK NMOCUIABCA YAaCTKOBO Ha OOCTABMHM, SIKMM HafaBasiacb OLjiHKa TPbOMa KOneriamMu anenAauiiHoro ag-
MiHICTPaTUBHOrO Cyay, Ta AKi XOAHOro pasy He Oynu BM3HaHI TakMMW, WO AalOTb NIACTaBU ONA CYMHIBY B He-
ynepeaKeHoCTi um 06’ eKTUBHOCTI Konerii cyanis, a B pewTi — 3a3Havyanuca HagymaHi nigctasu. BC y noctaHoBI
BiA 30 nuctonaga 2020 poky 3a3HaumB, WO CTOPOHU NMOBUHHI YTPUMYBATUCh Bif BUKOPUCTaHHA MPUAOMIB, AKi
MoB’A3aHHiI i3 3BOJIiKaHHAM y po3rnAgi cnpasu, Ta LOOPOCOBICHO | MaKCMManbHO epeKTUBHO BUKOPUCTOBYBATU
BCi NpoLecyanbHi MexaHi3mu AN NPUCKOPEHHA NpoLeaypu ClyxaHHA cnpasu®.

' Kopekc aiMiHICTpaTUBHOro CyaouMHCTBa YKpaiHu: 3akoH YkpaiHu Big 06.07.2005 Ne 2747-IV. URL : http://zakon0.rada.gov.ua/
laws/show/2747-15.

2 TMocTaHoBa BepxosHoro Cygy Big 19 niotoro 2019 poky y cnpasi N2 910/16409/15. URL : https://reyestr.court.gov.ua/Re-
view/87891060.

3 ToctaHoBa BepxosHoro Cyay Bif 10 BepecHA 2019 poky y cnpasi N° 826/14653/17. URL : https://reyestr.court.gov.ua/Re-
view/84229317.

4 Ba3sunescbkuii C. 3N0BXMBaHHA NpoLecyasbHUMM MpaBaMun B aAMiHICTPaTMBHOMY npoLieci. 30BHilLHA Topriena: 70 eKoHOMIKa,
¢diHaHcK, npaeo. 2018. N2 2. C. 74-75.

®> TocTtaHoBa BepxosHoro Cypny Big 30 nuctonapa 2020 poky y cnpasi N2 806/1943/18. URL : https://reyestr.court.gov.ua/Re-
view/93170947.
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CxOXi BUCHOBKM LLIOAO HAsABHOCTI MiiCTaB BBaXkaTu nofdaHHA 6e3nigcTaBHMX 3aAB NPO BiABig CyAAiB 310B-
XKMBaHHAM MpoLecyanbHMK NPaBaMu MiCTATbCA, 30KpeMa, y noctaHoBax BC Big 4 cepnHA 2020 poky y cripaBa
N° 183/6913/16(2-a/183/43/17)¢ 1a Big 7 TpaBHA 2020 poky y cnpasi N2 826/12191/18’.

Y npaktuyi €CIMJ1 TakoX 3ycTpivaoTbCA BUMAAKN BU3HAHHA 3/10BXNBAHHAM MPaBOM NOJaHHA CTOPOHOIO 3a-
BiZIOMO HEOOI'PYHTOBAHWX CKapr Ha CyAAiB.

Mpumipom, y piweHHi y cnpasi «Rustavi 2 Broadcasting company LTD and others v. Georgia» (3asBa
Ne 16812/17, n. n. 349-351)8 6e3nigcTaBHi 3BMHYBaYeHHA CYAAiB B yNepedKeHOCTi Ta CKapri Ha HUX [0 Ancuu-
nniHapHux opraHis ouiHeHi ECMNJT Ak cnpobu napanisyBaTy 34iNcHeHHA NpaBocyaaa. Y uin cnpasi Cya BpaxyBas,
Lo BRacHMKM Rustavi-2 cuctemaTnyHo nogasanv HeoOrpyHTOBaHi 3BMHYBaYeHHA 0 6araTbox pi3HUX cyaniB Ha
BCiX TPbOX PIBHAX IOPUCAUKLT, IMOBIPHO HaMaralouncb NapanidyBaTy 3giCHeHHA npaBocyaaAa. 3pewToto €CMJ
LiNWOB BMCHOBKY MPO BiACYTHICTb MOPYLUEHHA CT. 6 KOHBEHLU,ii y BCiX iHCTaHLiAX po3rnagy crpasu.

3 ypaxyBaHHAM KOHKPETHMX 0OCTaBMH CNpaBy Cy[ MOXe BM3HaTM 3/I0BXKMBAHHAM NpoLecyanbHUMY NpaBa-
MU fiii, Wo cynepeyatb 3aBAAHHIO aAMiHICTPAaTUBHOIO CYAOUMHCTBA, 30KpeMa, MOAAHHA KNONoTaHHA (3aABu) Ana
BUPILLEHHSA NWUTaHHA, AKe BXe BMPILeHO CyAoM, 3a BiACYTHOCTI iHLWMX NigcTaB abo HOBMX OOCTaBUH, 3aABNIEHHSA
3aBiloMo 6e3nigcTaBHOro BiABOAY ab0 BUMHEHHS iHLUMX aHANOrYHUX Aii, AKi cnpAMoBaHi Ha 6e3nigcTaBHe 3a-
TATYBaHHA UM NepeLIKoKaHHA po3rnsagy cnpasu’.

Mpw ubomy cya, BU3HatOUM NeBHiI Aii (6e3aianbHICTb) y4acHMKa CYyAO0BOro NpoLecy 3/10BXKMBaHHAM NpoLecy-
anbHUMK NpaBaMun, NOBUHEH BCTAHOBUTU: AKI caMme Aii Mo3MBaya, iHWOro yyacHMKa cnpasu nNpm 3BepHEeHHI Ao
cyay uv nig vac po3rnagy cnpasu no cyTi € HeOOrPYHTOBAHUMY; UM € HEJOOPOCOBICHUM 3BEPHEHHSA 3 MO30BOM
[0 cyay; um 6ynm noro Aii yMUCHAMM Ta UMM Lie NigTBepaKyeTbCA'.

Moka3oBuM y UboMy acnekTi € piweHHA €CMJ1 y cnpagi «Heross LTD v. the Republic of Moldova» (3asBa
N° 58982/12, n. n. 34,37)". CnpaBa cToCyBanacs 3/10BXXMBaHHA NpoLefypoto neperisaay, B pesynbTati yoro 6yno
HernpaBOMIPHO CKaCOBaHO OCTAaTOYHE PillleHHA CyAy, yXBaleHe Ha KOPUCTb KOMMaHii-3aABHMKa. BctaHoBuBLWN,
O OCKapKeHHA 3a npoLleaypoto nepernagy 6inblue, Hix yepes 10 pokiB NicnA HabpaHHA CUAN OCTaTOYHUM
pilLeHHAM Cyqy, € 3/I0BXMBaHHA NpoLecyanbHUMK MpaBaMu | akTUUHO NprxoBaHoto anensuieto, ECMNJT Bn3HaB
nopyweHHsa n. 1 cT. 6 KouseHuii Ta cT. 1 [Nepworo npoTtokony Ao KoHBeHU;i.

Jocnigxytoun npobnemy 3abesneveHHA peanisauii MPUHUMMY HENPUMYCTUMOCTI 3M0BXUBAHHA NpoLecy-
anbHUMW NpPaBaMu B aMiHiCTPaTMBHOMY CYAOUYMHCTBI, HEOOXifHO 3a3HAUYNTY, LLIO MPABOBE PerytoBaHHA LbOro
NPUHLKMY, @ TAKOX NpoLiecyanbHUX 3aX04iB NPOTUAIT 3N0BXMBaHHIO NpoLecyanbHUMN NpaBamMu NoTpebye yao-
CKOHaJseHHs.

3okpema, [1. JlycneHuk cnpaBefnnBo 3a3Hauvae, Lo npobnemoto AN cyaniB € CKNagHiCTb BU3HAUYEHHSA B KOX-
HOMY KOHKPEeTHOMY BUMAZKY MeXi Mix J06pOCOBICHMM BUKOPUCTaHHAM CBOIX NpoLiecyasnbHNX Npas yYyacHUKa-
MW CNpaBy i 3NI0BKUBAHHAM HUMK'2,

Ocob6n1BO Lie CTOCYETbCA BU3HAYEHHSA 03HAK NoJaHHA 3aBigoMo 6e3niicTaBHOro No3oBy, NO30BY 3a BiACyT-
HOCTi NpeameTa crnopy abo y cnopi, AK1IA Mae 0YEBMAHO LUTYUYHUI XapaKTep.

3 yboro npusoay [l. MoiceeHKo 3a3Hauae, Wo 3 ogHoro 60Ky, u. 3 cT. 45 KAC YkpaiHu 3axuLiace cyq Big nepe-
BaHTa)KEHHA TaK 3BaHUMMU «TEXHIYHMMIW» NO30BaMU, ane, 3 iHLWOro 60Ky, yepes cy6’eKTUBHY AYMKY CYyAAi, MOXHa
no36aBnTN 0COBY NpaBa Ha CyJOBUI 3aXMCT NOro iHTepeciB, rapaHTOBaHOrO CT. 55 KoHcTuTyuii YKpaiHu Ta npo-
LecyanbHUM 3aKOHOABCTBOM'2,

¢ TocTaHoBa BepxoBHoro Cyny Bif 4 cepnHa 2020 poky y crnipasi N° 183/6913/16(2-a/183/43/17). URL : https://reyestr.court.gov.
ua/Review/90783976.

7 ToctaHoBa BepxosHoro Cyay Big 7 TpaBHA 2020 poky y cnpasi N2 826/12191/18. URL : https://reyestr.court.gov.ua/Re-
view/89112021.

8  (Caseof Rustavi 2 Broadcasting company LTD and others v. Georgia: decision of the European Court of Human Rights, 18.07.2019,
N2 16812/17. URL : https://hudoc.echr.coe.int/rus#{%22itemid%22:[%22001-194445%22]1}.

® TMocTaHoBa BepxosHoro Cyay Bif 14 cepnHs 2020 poKy y cnpasi N2 314/1526/19(2-agp/214/1/2020). URL : https://reyestr.court.
gov.ua/Review/90985532; MNocTtaHoBa BepxosHoro Cypy Bif 22 »oBTHA 2020 poky y cnpasi N2 320/7/19. URL : https://reyestr.court.
gov.ua/Review/92385069; NMoctaHoBa BepxosHoro Cygy Bif 2 nuctonaga 2020 poky y cnpasi N2 804/6173/17. URL : https://reyestr.
court.gov.ua/Review/92566173.

% TloctaHoBa BepxoBHoro Cyay Big 14 ciuHa 2021 poky y cnpasi N2 521/3011/18. URL : https://reyestr.court.gov.ua/Re-
view/94296925.

"' Case of Heross LTD v. the Republic of Moldova: decision of the European Court of Human Rights, 19.05.2020, N2 58982/12. URL
: https://hudoc.echr.coe.int/rus#{%22fulltext%22:[%2258982/12%22],%22itemid%22:[%22001-202460%22]}.

2 Jlycnenuk [. CynoBa npakTUKa LWOAO 3aCTOCyBaHHA HOBEJ NPoLecy NPo HempunyCcTUMICTb 3N0BXUBaHHA NpoLlecyasbHUMN
npaBamu € nosutusHoto. OdiuinHuin BebcainT BepxosHoro Cyay. 2021. URL : https://supreme.court.gov.ua/supreme/pres-centr/
news/1087726/.

3 MoiceeHko [.M. MNpobnemHi nNuTaHHA 3acTocyBaHHA WTpady 3a 3M0BXMBAHHA NpolecyanbHUMU NpaBamu. MopiBHANBHO-
aHaniTnyHe npaso. N2 4,2018.C. 117-118.
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BusHauaoum wnaxm ygockoHaneHHa NpakTuKy peanisauil npyHUMNY HeNpuUnyCcTUMOCTI 3[I0BXMBaHHA MpPo-
uecyanbHUMM npasamu, |. XKentobptox BMCNOBUIA AYMKY NPO Te, WO ONTUMaNbHUM KPOKOM € HE BUKJTIOUEHHS
nonoeHb Npo 6e3nigcTaBHiCTb a60 6e3npeaMETHICTb MO30BY AK NPOABY 3/I0BXKUBAHHA NpoLecyanbHUMM Npa-
BaMu, @ BCTAaHOBJIEHHA Binblu YiTKUX KpuTepiiB 6e3nigctaBHOCTi abo 6e3npegmeTHOCTI no3osy'.

Mpw ubomy O. TKauyK, BU3HAKOUM aKTyanbHICTb MPo6iemn 3N10BXMBaHHA NpoLecyasbHUMK NpaBaMu y CyAo-
YMHCTBI, BKa3aB Ha BaXkuBiCTb GOpMyBaHHSA y IOPUCTIB (CyAAiB, NPOKYPOPIB Ta aflBOKATIB) TAKOr0O CTaBJIEHHA A0
eTUYHUX Npasmn npodecii, a TakoX 10 BUKOHAHHSA CBOro cNy»00BOro 060B’A3Ky, fike 6 BMKNOYaNo camy MOXKn-
BiCTb 310BXMBaHHA CBOIMY NMpaBaMu B Cyfli Ha WKOAY iHWi 0cobi, yYaCHUKY CYAOUYMHCTBA.

Mpobnema 3abe3neyeHHA peanisalii NPUHUUMNY HENPUNYCTUMOCTI 3NI0BXKUBAHHA NpoLecyanbHUMKN NpaBa-
MU BpaxoBaHa 1 po3pobHukamm CtpaTerii po3BUTKY opraHiB npasocyans Ha 2021-2023 pp. 3okpeMa, Y po3ai-
ni 2.2 «CypoumHcTBO» Uiei CTpaTerii 3anponoHOBaHO 3arnpoBafKeHHA [0AATKOBMX MexaHi3MiB 3anobiraHHA Ta
NpoTUAIT 3N0BXMBaHHIO yY4aCHUKaMU NpoLecy CBOIMU NpoLuecyanbHUMN npaBami’,

3 meTol NiABMLILEHHA ePeKTUBHOCTI NPAKTUKN 3aCTOCYBaHHA NMPUHLMMY HENPUNYCTUMOCTI 3MI0BXKUBAHHSA
npouecyanbHUMN NpaBaMy B agMiHICTPATUBHOMY CYAOUYMHCTBI, MOXXHa PO3MIAHYTY JOLiIbHICTb BHECEHHA Ta-
KX 3MiH Ta gornoBHeHb fo KAC YKpaiHu: u. 3 cT. 44, BioNoBigHO A0 AKOT y4YaCHMKM CMpaBy MaloTb NPaBo, 30KpeMa,
noJaBaTy 3aABU Ta KNIOMOTAaHHA, OCKap»KyBaTW Cy[OBi PillEHHA Y BU3HAaYE€HNX 3aKOHOM BMMafKax, 4OMOBHUTY
CNoBaMM «4OTPUMYIOUNCb MPUHLMMY HEMPUNYCTMMOCTI 3/TOBXKUBaHHA NpoLecyasbHUMMU MpaBaMmy; n. 2 4.5 cT.
44, BigNOBIgHO [0 AKOI YYaCHMKM cnpaBy 3000B'A3aHi, 30KpeMa, CNpUuAaT CBOEYACHOMY, BCebiuHOMY, MOBHOMY
Ta 06’€EKTVIBHOMY BCTAHOB/IEHHIO BCiX OOCTaBUH CNpaBy, JONOBHUTY C/IOBAMM «Ta BUPILLEHHA CNpaBu».

Kpim Toro, notpebytoTb yTouHeHHA aedAki nonoxeHHsa KAC YkpaiHu. Mpumipom, y u. 3 cT. 45 KAC YkpaiHu 3a-
3HaueHo: «fKLWO NOAAHHA CKapry, 3aABK, KTOMOTaHHA BU3HAETbCA 3/I0BXKMBaHHAM NpoLecyasbHMM NpaBamu,
Cyn 3 ypaxyBaHHAM 0OCTaBMH CMpaBU Ma€ NpaBo 3anmwmnti 6e3 po3rnagy abo NoBepHyTU TaKy CKapry, 3asBy,
KnonoTtaHHA». BogHouyac He BM3HaueHO, B AKMX BMMagKax 3/I0BXMBaHHA NpoLecyasbHMMM NpaBamMm CKapry, 3a-
ABY, KNOMOTaHHA CNif 3anMwmnTh 6e3 po3rnaAgy, a B AKUX — MOBEPHYTH 3afABHUKY.

YTOUHEHHA TakoX NoTpebytoTb NooKeHHA U. 1 cT. 146 KAC YKpaiHu CTOCOBHO BM3HAYEHHSA TOrO, 3a AKi came
nopyLleHHA NopAAKY Nif Yac CyAoBOro 3aciaHHA abo HEBUKOHaHHA po3nopsAXeHb cyadi (ronoByoyoro cyasi)
[0 YYaCHUKIB CyQOBOro NpoLecy Ta iHWNX OCi6, NPUCYTHIX y CYAOBOMY 3acifilaHHi MOXYTb 3aCTOCOBYBATUCA MO-
nepepkeHHs, a B pa3i NOBTOPHOIO BUMHEHHA TaKuWX [ill — BUAANIeHHs i3 3any CYAOBOro 3acifaHHA.

BucHoBKuM. [poBeeHNI BULLEe HAYKOBO-TEOPETMYHE JOCNiAXKEHHSA, a TAKOXK aHani3 cygoBoi npakTuky BC Ta
€CMNJ1 gae nigcTaBy ANA HACTYNMHUX BUCHOBKIB.

1. Bupamun dopm nponABy 3M10BXKMBaHHA NpoLecyasbHUMI NpaBamn B aAMiHICTPAaTUBHOMY CYAOUYMHCTBI €:
a) 3MI0BXKUBAHHA, BM3HaueHi y u. 2 ¢T. 45 KAC YKpaiHum (ocHOBHI dopmu); 6) foaaTkoBi dopmu: HessBKa yUYacHU-
Ka CnpaBu y cynoBe 3acifaHHA 6e3 NoBa)KHUX NPUYMH Ta 6€3 NoBIAOMMEHHA NPO NPUYNHK HEABKN, AKLLO Bif
HbOrO He HagdilWwna 3asABa NPo PO3rNAf CNpaBK 3a NOro BiACYTHOCTI; yMUCHE HEOTPUMAHHA CYA0BOI KOPECMOH-
[eHLUiT; HeAKiCHa NiAroToBKa JOKYMEHTIB, WO NoAaloTbCA A0 CyAy, a TaKOX HesAKiCHa NiAroToBKa y4yacHUKiB abo
X NpeAcTaBHUKIB JO CMpaBy, WO CTYXaETbCA Y BigKPUTOMY CyAOBOMY 3acCifaHHi; HeBYaCHe NOoAaHHA Ao cyay
NMCbMOBKMX AOKYMEHTIB Ta/abo HanpaBfieHHA iX iHWMM yYacHMKaM CrpaBu; BiACYTHICTb iHTepecy y opmi ak-
TUBHOT NO3KLIT LLOAO CBOEYACHOTO Ta epeKTUBHOMO BUPILLEHHA COpPY (30KpemMa, 03HaNoOMIIEHHA 3 MaTepiana-
MU CNpaBwn, BUCITOBNIEHHA MOTMBOBAHOT NO3KLii LOAO BCiX NUTaHb, AKI BAHNKAIOTb Y NpoLeci po3rnagy cnpasu
B CyAi, Towo).

2. Bu3Hatoun neBHi Jii (6e34isnbHiCTb) yyacHMKa CyAOBOro NpoLecy 3/10BXMBaHHAM NpoLecyanbHUMM npa-
BaMu, CyJ, NOBMHEH BCTaHOBUTY: AIKi came Aii (6e3aisnbHicTb) no3mBaya abo iHWOro yyacHmKa cnpasu npu 3sep-
HeHHi 1o cyay um nif Yac po3rnsaay cnpasu Mo CyTi € HeAOOPOCOBICHNMY (HEOOrPYHTOBaHUMM, 6e3NiACTaBHUM,
WTYYHUMW); Ym 6ynu Taki il yMUCHUMU; AKUMI AoKa3zamu (pakTamu) Le NiaTBEepAKYETbCSA; Y/ BapTO 3aCTOCOBY-
BaTV 3aX0AU NpoLecyanbHOro NpUMycy Ta B AKin Gopmi.

3. MoXHa BUAINUTN YOTUPU OCHOBHI MOTVBM 3/TOB>KMBAaHHA NPOLeCyasibHMM NPaBaMu: @) 3aTATYBaHHA CTPO-
Ky (OCKap»KeHHA npouecyanbHUX JOKYMEHTIB 6€3 ABHO BUPaXeHOI MeTU, HeOAHOPA30Bi KNOMNOTaHHA 3 OAHUX i
TUX CaMUX NWUTaHb, HeOOIPYHTOBaHI BiABOAW, HEABKA Y Cy0Be 3acifaHHA 6e3 HaABHOCTI 06'EKTUBHUX NPUYMH);
6) nposB HenoBaru Jo cyay, Cy6’'ekTa BNagHUX NOBHOBaXeHb abo AepaBy BLinomMy (06pa3nmsi BUCNOBOBaH-
HA B MOAaHVX A0 CYAY NpoLecyanbHUX BOKYMEHTaX, BUCTYNax y cyfi abo nowmpeHHA Takoi iHGopmaLlii B iHLWMi
cnoci6); B) cnpoba BMNpaBuUTU BAACHi NOMUKKM (MPOMNYCK NpoLiecyasibHOro CTPOKY, HEMOXIMBICTb CNaTh CyAo-

' Kentobptox IJ1. HepgonyLieHHA 3n0BX1BaHHA NpoLecyanbHUMU NpaBaMu B aMiHICTPaTUBHOMY CYAOUMHCTBI: LWAAXN BAOCKO-
HasleHHA Teopii Ta NPaBOBOro perynoBaHHA. HayKoBuMIN BiICHUK Y>KropoACbKoro HauioHanbHoro yHisepcuteTy. Cepisa Mpaso. 2020.
Bun.61.T.2.C.133.

2 Tkauyk O. Tpeba chopmyBaTh NpaBoOBYy CMCTEMY, ie CTOPOHM NpoLecy OyayTb NoBa)aTh OfjHa OAHY, @ He BUMHATUMYTb NPO-
uecyanbHi amepcii. OdiuinHni Bebcant BepxoBHoro Cygy. 2018. URL : https://supreme.court.gov.ua/supreme/pres-centr/
news/613669/.

3 MamueHrko H. Ctano Bigomo, o nepepbayae diHanbHa Bepcia Ctpaterii po3BuTKy opraHis npasocyaas. CynoBo-topranyHa
raseta. 2021. URL : https://sud.ua/ru/news/publication/195932-stalo-vidomo-scho-peredbachaye-finalna-versiya-strategiyi-roz-
vitku-organiv-pravosuddya.
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BOro 360py, HesIKicHa MiAroToBKa No3oBYy, anenAuinHOI Y/ KacauiliHOT CKapry TOLWO); ) BNJIMB Ha 06'€KTUBHUN
po3rnsag cnpasy (BMBECTU CyA 3 PiBHOBaru Ta JOMOITUCA NpoLecyanbHMX NOpyLLeHb 3 60Ky cyay).

4.Y cypoBin npakTuui Npy BUABMAEHHI LIX YOTUPbOX MOTMBIB 3/I0BXMBaHHA NpoLecyasbHMM NpaBamn Mo-
XKYTb BUHMKATV TaKi Npo6siemu: a) CKNagHo BiApi3HUTUN 3N10BXKUBAHHSA NpoLecyanbHMM NpaBamMu Big fobpoco-
BiCHOI peanisauii npaBa Ha JOCTYN A0 NPaBoOCyAAA WIAXOM BUKOPUCTAaHHA MPUHLUMIMY 3MarafnbHOCTI Ta Npasa Ha
edeKTUBHMI 3axXKCT; 6) CKNAgHO BiAPI3HMTY 3MI0BXMBAHHA NpoLecyanbHMK NpaBamMu Bif nNpasa Ha csobopy
CJ10Ba; B) CKNAAHO BiAPI3HWTY 3M0BXMBaHHA NpoLecyanbHUMIN NpaBamu Bifj 06'eKTUBHMX (HeCy6'eKTUBHMX) Me-
peLKkoa, AKi BUHUKAN y npoLleci peani3adii ocoboto npaBa Ha 4OCTYN A0 Cyay; ) BMiHHA Cyani KepyBaTtu CBOI-
MU emoLifiMK, AKI MOXKYTb 3yMOBJIOBATV HaJaHHA HEMPaBUIIbHOI CYy6'€EKTUBHOIT OLIHKIM CYAOM (Cyaneto) neBHUM
Aiam (6e3mianbHOCTI) yYacHMKa cnpaBm Ta HeOOrpyHTOBaHY KBanidikaLito iX AK 3N0BKUBAHHA NpoLecyanbHUMM
npasamu.

5. 3 meTO yAOCKOHaNeHHA MPaBOBOrO PeryatoBaHHA MPUHLUMY HENPUMYCTUMOCTI 3/10BXMBaHHA NpoLe-
CyaJlbHMMW NpaBaMu Ta rapaHTyBaHHA MOro peanisauii, HeooxiAHO: 1) y3aranbHUTV CYAOBY NPaKTUKY LOAO 3a-
CTOCYBaHHA CyfamMu 3axX0AiB NpoLecyanbHOro Npumycy Ta 3abesneunTi ii OogHaKoBe 3aCTOCYyBaHHSA CyjaMu BCiX
iHCTaHUi Ta IOPUCANKLIN; 2) 3anpoBafnTX NOBHOLHHY PO6OTY €AMHOI CyA0BOI iHPOPMALiIHO-TeNeKOMYHiKa-
LiHOI cnMcTeMH, WO BUKMIOYMTDL (3Bede A0 MiHIMyMy) MOXMBICTb BUKOPUCTAHHA Takoro BUAY 3/10BKUBaHHA
AK HEOTPMMaHHSA KOpeCcnoHAeHLil, 3aTAryBaHHA CTPOKIB po3rnagy crnpaBu yepes HeobOXiAHICTb Lopa3y cyaom
anenAuinHOI UM KacauilHoT iHCTaHUin BUTpebOBYBaTM cnpasy y naneposii ¢popmi i3 cyay nepluoi iHCcTaHLii;
3) 3MEHLWKNTN KiNbKICTb CUTYyaUild, 3a AKUX CTOPOHY Y Cyfi NpeacTaBase He aaBoKaT, 0cobnmnBo Wwopo cyb’'ekTiB
BNagHVX NOBHOBAXeHb; 4) pO3pobUTH Ta BXKUTK 3aX0AM, CNPAMOBaHI Ha NiaBULLEHHA JOBIPU A0 CyAOBOI TifKK
Bnagw; 5) ynockoHanuTy nonoxeHHA KAC YKpaiHu, 30Kpema, LWIAXOM: JOMOBHEHHA Y. 3 CT. 44, BignoBigHO Ao
AKOT yYaCHMKM CNPaBK MatoTb NPaBo, 30KpeMa, NoAaBaTy 3aABM Ta KNONOTaHHA, OCKap»KyBaTy CyOBI PilleHHA Y
BM3HAUYeHVX 3aKOHOM BUMNafKax, CIOBaMU «AOTPUMYOUNCh MPUHLUMY HENPUMYCTUMOCTI 3/I0BXMBaHHA npoLe-
CyanbHUMM NpaBaMmn»; AOMOBHEHHA M. 2 Y. 5 cT. 44, BiANOBiAHO [0 AKOI Y4aCHMKM CnpaBu 3060B'A3aHi, 30Kpema,
CNPUATY CBOEYACHOMY, BCebiYUHOMY, MOBHOMY Ta 06’€KTVIBHOMY BCTAHOB/IEHHIO BCiX 0OCTaBMH CrpaBu, C/lIoBamu
«Ta BUPILLEHHA cnpaBu».

'AHomauiﬂ.

Y cTaTTi Ha niacTasi aHanisy KoHCTUTYLIT YKpaiHuW, MiXXHapOAHUX aKTiB Ta 3aKOHIB YKpalHW BU3Ha4yeHO BUAN
3/10BXMBaHHA NpoLecyasnbHYMM NpaBaMK, 30KPeMa, B aAMiHICTPAaTUBHOMY CyJOUYMHCTBI. 3'AcoBaHO Npob6emMHi
NUTaHHA y cdepi NPaBOBOro pPerynoBaHHA NPUHLKMY HENPUNYCTUMOCTI 3/I0BXKUBAHHSA NpoLecyanbHUMK Nnpa-
BaMM B aIMiHiCTPaTUBHOMY CYAOUYMHCTBI Ta 3aX04u NPOTUAIT 3/I0BXKMBaHHIO NpoLecyanbHMK NpaBamu. 3 ypa-
XYBaHHAM BUABNEHNX HEJONIKIB Y HOPMaTUBHOMY pPeryntoBaHHi po3pobiaeHo Npono3unuii Woao YAOCKOHaNeHHs
3aKOHOZaBCTBA Y Ui cdepi.

'Annotation.

The article, based on the analysis of the Constitution of Ukraine, international acts and laws of Ukraine,
identifies types of abuse of procedural rights, in particular, in administrative proceedings. Problematic issues
in the field of legal regulation of the principle of inadmissibility of abuse of procedural rights in administrative
proceedings and measures to combat the abuse of procedural rights have been clarified. Taking into account the
identified shortcomings in the regulatory framework, proposals have been developed to improve the legislation
in this area.
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'Iegal education in a global context:
opportunities and challenges

KOpudu4Ha oceima e 21106an1bHOMY KOHMeEKCcMI:
MOXXJIUBOCMIi Ma 8UKIUKU
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'Hoc-raHOBKa npo6nemu. CyyacHuin nepioa po3BUTKY CBITOBOroO CMiBTOBapUCTBA B LIiNOMY i YKpaiHCbKOT
LEePXKaByM 30KpeMa XapaKTepU3yETbCA akKTUBHUMY MpoLuecaMmm rnobanisauii Ta nowmpeHHam iHbopMaLinHmX
TEXHONOTIi B OCBITHbOMY MpoLeci. B Takmx ymoBax gegani 6inbLuoi aktyanbHocTi HabyBae npobnema popmyBaH-
HAl HOBOT CCTEMU BMMOT [0 PO3BUTKY CyYaCHOT lOPUANYHOT OCBITY B eNoxy LndpoBUX TEXHONOTIN Ha TNi Bcebiu-
Hoi UM poBisauii pi3HMX cdep cycninbHOro XnTTA, BpaxoBytoun naHaemiuHi Buknuku COVID-19. Li daktopu He
MOXYTb He BMJIMHYTN Ha MeTOAO0OrYHI MiAXOAM Ta 3MICT OPUANYHOT OCBITU.

MeTtoto cTaTTi € JoCnigKeHHA Npobnem BUKOPUCTaHHA iHGOpMaLiiHMX TEXHOMOrI Yy npoueci NigrotoBKy
MalnbyTHIX MPaBHUKIB, BU3HAYEHO LUAAXU iX BUPiLLeHHSA. [paKTUUHi pe3ynbTaTi JOCNiAKEeHHA aKTyanbHi AN YHi-
BEPCUTETIB Ta iHLWMNX OCBITHIX LLIEHTPIB, AKi 3aiMal0TbCA BAOCKOHANEHHAM CUCTEMU OPUANYHOI OCBITH.

Buknag ocHoBHOro marepiany. CyyacHi LnppoBi TexHONOrii HafaTb HOBI IHCTPYMEHTY ANA PO3BUTKY 3a-
KnagiB OCBiTV No BCboMy CBITY. Lindpogizauisn 3abe3neuye MoxxnnBocCTi AnsA o6miHy iHpopMaLli€to, a eneKTpoHHe
HaBYaHHsA (e-Learning), BUKOpUCTaHHA LMPOBUX TEXHONOTIN, iHbOpPMaLiiHMX pecypciB Ta IHTepHET — npocTo-
py, cTa€ fAefani 6inbL nowmMpeHuM. BnposaaeHHs UnMppoBUX TEXHONOTIN Nif Yac HaBYaHHA MaibyTHIX OPUCTIB
€ HaA3BNYAHO BaXX/IMBKM Y 3B'A3KY 3 NEPEXOAOM [0 LMPPOBOT eKOHOMIKMU, L0 Ma€E 3abe3nevyBaTnca B3aEMOSI-
€10 Pi3HNX KOMIMOHEHTIB OCBITHBOIO MpoLecy 3a4nA NOro AUHAMIYHOCTI, THYUYKOCTi Ta adanTUBHOCTI.

Y x0Ai UbOro [OCNiAKEHHA BaXKNNBO 3'ACYBaTW, HAaCKiNbKKN CyYacHa CMCTeMa KPUAMYHOT OCBIT rOTOBa A0 akK-
TUBHOTO BNPOBAAXKEHHSA iIHPOPMALIITHNX TEXHOSOTIN B OCBITHI NpoLec, AKI YNHHUKN CIPUATUMYTb iX HanbinbLL
edeKTVBHOMY BUKOPUCTaHHIO Ta AIKi MOXKNMBI pU3MKI. TaKoX, BUMarae po3risgy NUTaHHA Npo Te, AKi TeXHONOorii
HaBYaHHA Ta B AKIl Mipi MOXKYTb OyTV BUKOPUCTaHI y NiAroToBLi CTyAeHTiB-topuCTiB. BogHouac HeobxiaHO BUXO-
ANTU 3 TOro GaKTY, WO CbOrofHi GiNbLUiCTb OCBITHIX YCTaHOB BUKOPUCTOBYIOTb 3MillaHe HaBYaHHA.

BrikopurcTaHHaA iHbOpMaLiHX TEXHONOTI Y IOPUANYHIN OCBITI 3a OCTaHHI KinbKa pokiB cTano gaHicTio. Oue-
BUAHO, L0 eeKTUBHICTb LIbOro NpoLecy 3HaYHOK MipOto 3aNeXnTb Bif NO3uULil AepKaBK, Aka NOBUHHA Bpery-
noBaTy Lie MMTaHHA Ha 3aKOHOAABUYOMY PiBHi, pO3p0bUTK EANHI BUMOTM Ta CTaHZapT Ans LumdpoBsoi ocsiTy. Me-
pen AepKaBoto MOCTaloTb BaXNMBi 3aBAAHHA: NepeBipKa AKOCTI LMbPOBOro HaBYaHHA Ta eNIeKTPOHHMX OCBITHIX
pecypciB, nigrotToBKa Ta nepenigrotoBka daxiBLiB y Wil ranysi.

IHbopmaLiHi TexHoNorii JaBHO BUKOPUCTOBYIOTLCA B OCBITHbOMY CepefloBMLLi 6araTbox KpaiH. lcTopisa enek-
TPOHHOTO HaBYaHHA Ha 3axopi Haniuye 6inbLue aecaTka pokis. CborogHi B CLUA 6nm3bko 90% HaBYanbHYX 3aKknagis
aKTVBHO 3ayyeHi 1o LmdpoBoro cepeosmLLa. YKpaiHCbKUA focBig LUndpoBoi 0cBiTY 6inblu CKpoMHUIA, BiH bepe
CBil1 noyaTok 3 90 -x poKiB MUHYNOro ctoniTTA.' MopiBHAMNBbHMIA aHani3 CBITOBOrO Ta YKPaiHCbKOro PUHKY Lindpo-
BOI OCBITW CBiUNTb, LLIO BITYM3HAHA OCBITa Ha [leKiNbKa AecATKIB POKIB BiCTaE Bif 3aXiAHOI 3 TOUKN 30pYy WNPOTY
Ta ePpeKTMBHOCTI BUKOPUCTaHHA LNPPOBUX TEXHONOTIN. MPUMITHO, Lo B 3apy6ixKHUX KpaiHax BNPOBafKEHHS iH-
bopmaLifiHMX TEXHONOTi y HaBYaNbHUIA NPOLEC FPYHTYETbCA Ha CUCTEMHOMY MNiAXOAI: BeAeTbCA akTVMBHA poboTa
3 TEXHIYHOMO MepeoCHalLeHHA YHIBEPCUTETIB, 3 MepenigroToBKM BUKNagayiB, 3aTHUX 34iMCHIOBATL €NTEKTPOHHe
HaBYaHHSA, a lepKaBa, Y CBOIO Yepry, No3ULIOHYE PO3BUTOK iHAYCTPIi LMPPOBOI OCBITY AK NPIOPUTETHNIA.

KoHcTaTyemo Toi daKT, o 3a octaHHi 30 pokiB poboTa topucTa CUbHO 3MiHUAACA, CTana 6inbly aBTOMaTH-
3oBaHoto. MNosea B 1990 poui Microsoft Office cunbHO nonerwye po6oTy IOPUCTIB: YCi AOKYMEHTM MOXHA MNigro-
TyBaTW y APYKOBAHOMY BUMAAI, BUNPABUTU NMOMUKMN Nepes TUM, AK OKYMeHT Bye HagpyKoBaHo, 36epertu
3pa3sKu JOKYMEHTIB.

' Shailendra Palvia, Prageet Aeron, Parul Gupta, Diptiranjan Mahapatra, Ratri Parida, Rebecca Rosner & Sumita Sindhi (2018) Online
Education: Worldwide Status, Challenges, Trends, and Implications, Journal of Global Information Technology Management, 21:4, pp.
233-241,DO0I: 10.1080/1097198X.2018.1542262 URL: https://doi.org/10.1080/1097198X.2018.1542262 (date of application: 25.06.2021)
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Mepwi gosigkosi npaBoBi cuctemu (RLS) 3'ABunnca B 60 -x pokax muHynoro ctonitta B benbrii Ta CLLUA
(CREDOC Ta Lexis). B ocTaHHi Kinbka poKiB akTUBHO 3'ABMAAIOTbCA HOBI OPUAMNYHI TEXHONOTII, AKI MOXYTb 3MEH-
LUNTK Yac, HeOOXigAHUIM ANA BUKOHAHHA CTaHZAPTHUX LPUANYHUX NpoLeayp, CTBOPIOBaTY TUMNOBI JOrOBOpY Ta
iHLi JOKYMEHTW, JOMOMOITK Y NOLWYKY afiBOKaTa B MeBHi cepi 3 ypaxyBaHHAM BapTOCTi NOro MNOCYr TOLLO.
[na npyknagy HaBOAMMO AeKinbKa TakuMx Nporpam, Lo akTMBHO 3aCTOCOBYIOTLCA B YKpaiHi. '

1. E€QNHUIA aep)KaBHUI PEECTP CYAOBUX pilleHb? Ta MOGINbHUI AoAaToK Ao Hboro. BignosigHo po Mo-
PAAKY BefeHHA €QMHONO fep»aBHOMoO PeeCTPY CYAOBMX pilleHb * — Le AeprkaBHa iHGopmaliiHa cuctema, Wwo
BXOAWTb A0 CKNagy €AnHOI cyaoBoi iHpopMaLiiHoi cuctemu i 3abesneuye 36mpaHHA, 067iK (peecTpauito), Hako-
nnueHHs, 36epiraHHA, 3aX1CT, MOLWYK Ta Nepernag iHpopmauinHux pecypcis Peectpy Ta ix 06pas3is. 3a3HaueHa
nporpama 3abe3neyye 4OCTYN JO KOHKPETHUX CMPaB i JOKYMEHTIB, a TaKOXX MOX/IMBICTb OTPMMYBATU MNOBIAOM-
NeHHA MPOo CyAoBi CNpaBWu.

2. MpaBo YkpaiHu — mobinbHuin gopatok Big JIITA: 3AKOH, akmin noeaHye HOpMaTMBHO-MpPaBoBy 6a3y
YKpaiHu Ta Mi>kHapoZHi HOPMaTMBHI aKTK, 3abe3neyye WBUAKNUIA JOCTYN 4O HOPMATUBHOI 6a3u.

3. Aflatum - ye xmapHe cxoBuLe AN NiaBULLEHHA eheKTUBHOCTI pobOTN afBOKATIB i OPUCTIB, SIKe HaJaE
HOBI MOXXMBOCTI B KaneHAapHOMY MilaHyBaHHi, CrinbHin poboTi, BeleHHA [iN0BOACTBA, CTBOPEHHA NMPUMITOK,
CTBOPEHHSA apXiBy cnpas i iHWi GyHKLUii. Lle gogaTok 6yae B Harogi 3006yBayam 1opranUHOI OCBiTH, 0COBNNBO
Ha CTapLmX Kypcax nif yac NpoXomKeHHA NPaKTUKN.

4. OpuanyHNA KanbKynAToOPp — criewiaNbHUN KanbKynaTop, AKUIA 4OMOMOXe po3paxyBaTu WTpadu, piuHi
NPOLIEHTHI CTaBKM Ta iIHGAALINHI BTPaTH 3 ypaxyBaHHAM BMMOT YUHHOTO 3aKOHOABCTBa Ta CyOBOI NPaKTUKN B
[ocnopgapcbkomy cyfi YKpaiHu.

5. ipLex. 3aKoHu — nporpama BupilLye npobnemy Linogo60BOro JOCTYNy A0 3aKOHOAABCTBA HE3aNIeXKHO
Bif, HAABHOCTI YuM BiACYTHOCTI IHTepHeTy. Y BinbHOMY AOCTynNi 3aKoHoAaBYa 6a3a YKpaiHu Ta iHCTpyMeHTW ana
NpaB0O3aCTOCOBHOI Ta rOCNOAAPCHKOI AiANIbHOCTi: HOBMHW 3aKOHOJABCTBA, CYAOBI pilleHHs, KoHcynbTauii, dop-
MW AOKYMEHTIB, KypCU BatoT, KaJlbKynAToOp CyAoBOro 36opy, nepe.ipka opuanyHmx ocié ta OOIT.

6. OpenDataBot (Ha nnatdopmi Telegram) — iHCTPYMEHT A1 MOHITOPUHTY BiIKPUTUX 6a3 faHUX, L0 3HaJo-
6UTbCA AK NiANPUEMUAM, TaK i topucTam. boT fonomarae 3HanTn 6yab-AKy YKpaiHCbKy KOMMaHito 3a Ha3BO, KOLOM
€[1PMO, abo imeHem AnpeKTOpa i NoBigoMnAEe Npo 6yab-AKi 3MiHM B KOMMaHiAX, Ha AKi NiANNCAHUIA KOpUCTYBau.

7. Patentbot (Ha nnatdopmi Telegram) — 3 gonomoroto Lboro 60Ta MOXKHa NepPeBiPUTY, Y/ He 3allHATa
TOproBa MapkKa, a NoTiM BBECTV HeoOXiAHI ANA peecTpauii AaHi Ta onnaTuUT NOCAyry.

8.  3a gonomoroto MobinbHoro fofatka «besonnarHa npaBoBa AoNoOMora» MOXXHa NepeBipuUTK, Ui Ma€eTe BY
npaBo Ha 6e30Mn1aTHY BTOPVHHY NPaBOBY AOMOMOTY, OTPMMAaTV KOHCYSbTaLito, HagicnaTI LinboBi 3anuTy Ha NpaBoBYy
[OMOMOTY, CKOPUCTATUCA reonioKaLli€ro, LWo6 3HaNTN HANONVKUMI LIEeHTP Yn odic MPaBOBOI JOMOMOTY, a TakoX aBTO-
MaTUYHO 3aTenedoHyBaT Ha EANHUIA HOMep cucTemu B[], 3aMOBUTY MMCbMOBY HOPUANYHY KOHCY/bTaLlito TOLLO.

| Le naneko HeBMYepNHUIA Nepenik iHpopMaLiNHUX pecypciB, WO MOXYTb 6y TV KOPUCHMMU, ane BapTo 3Bep-
HY TV yBary Ha neBHy oCo6/MBICTb iX BUKOPVCTaHHA 3 NPaBOBOI TOUYKM 30pY, BifNoBiAHO A0 3aKoHy YKpaiHu «[po
3aXUCT NepCoHaNbHUX AaHWX»*: 3rofa Ha 06pO6Ky NepcoHanbHUX AaHMX Ma€ ByTy BiNIbHOW i YCBIAOMIEHO
i KOXKHa NIOAUHA, AKa 3aBaHTaXXY€e OAATOK Y CBil cMapTHOH, NOBMHHA 3HaTW NPO Te, AKi il NnepcoHanbHi faHi
6yayTb 36MpaTnCh, B AKOMY 06CA3i, KM i file 36epiraTucb Ta MPOTArOM AKOrO Yyacy, TOMy BaXKnuBo, Wob nepen
3aBaHTaeHHAM JoJaTKy JIIANHA 03HAVIOMKAACh 3 YMOBaMU BUKOPUCTaHHA MPOrpamMu.

HeobxigHo norogntuca 3 AyMKOoIo, Lo eNeKTPOHHa 0CBiTa abo OHNaMH-0CBITa 3MiHIOE NiAxia Ao BUKNagaHHA
Ta HaBYaHHA. 3MiHM B HaLlioHaNbHUX MoAeNAX OCBITK Oynu WBMAKMUMN Ta TpaHCchOopMaLiiHMK. Y Mipy Toro, AK
3aKnagm OCBITW Y BCbOMY CBITi afanTyloTbCA A0 LUX 3MiH, PO3BMBAETbCA, TaK 3BaHWUIN, AUHAMIYHWIA naHawadpT
OCBITY, AKNI BUKINKAE BENIMYE3HNIN iHTepeC y AOCNIAHWVKIB, OCBITAH, aAMiHICTpaTOpPiB-ynpaBiHLiB, MONITUKIB Ta
6i3Hecy. 3amicTb «3a0UHKX» KYPCiB, AKi BUHUKAM B AHNiT B cepeauHi XIX cToniTTa | nepenbavanu gosrotpusany
nepecusiky nanepoBux OKYMEHTIB, e1eKTPOHHA OCBiTa CMPUAE aCUHXPOHHUM, @ TAKOX CUH XPOHHUM MeToAam
HaJlaHHA OCBITHIX MOCAYr Pa3oMm i3 fOCTYNOM 10 OHNAWH-AOLWOK A/ 06roBOpeHHs, YaTiB Ta BileokoHbepeHLin.

MepcneKkTnBU BUKOPUCTaHHA LUPPOBUX TEXHOMOTIN Y IOPUANYHIA OCBITI MalTb peani3oByBaTUCA 3 ypa-
XYBaHHAM iHTepeciB YYaCHUKIB OCBITHbOrO MpoLecy, a TakoX Aepkasu. [lepxaBa Mae 6yTu 3alikaBneHa B aK-
TUBHOMY PO3BUTKY LIMGPOBUX OCBITHIX TEXHONOTIN, agxe 3aBAAKM iM JOCTYn A0 OCBiTM Gyae BioKputun ana

' Ton-10 kopucHux mobinbHUX Aopatkis ana topuctiB. URL: https://loyer.com.ua/uk/top-10-korisnih-mobilnih-dodatkiv-dlya-
yuristiv/ (naTa 3BepHeHHs: 13.08.2021)

2 €AVHUN fepxaBHUIA peecTp cyaoBux pieHb. URL: https://reyestr.court.gov.ua/ (nata 3BepHeHHs: 13.08.2021)

3 TopApgok BefeHHA €EAMHOIO [epaBHOro PeecTpy CyfoBUX pilleHb. PiweHHA Buwoi pagn npasocynas Big 19.04.2018 N
1200/0/15-18. URL: https://zakon.rada.gov.ua/rada/show/v1200910-18#Text (aaTa 3BepHeHHA: 10.08.2021)

4 Tpo3axmcT nepcoHanbHUX AaHnX. 3akoH YKkpaiHv Big 01.06.2010 p. N© 2297-VI. URL: https://zakon.rada.gov.ua/laws/show/2297-
17#Text (naTa 3BepHeHHA: 10.08.2021)

> Shailendra Palvia, Prageet Aeron, Parul Gupta, Diptiranjan Mahapatra, Ratri Parida, Rebecca Rosner & Sumita Sindhi (2018) Online
Education: Worldwide Status, Challenges, Trends, and Implications, Journal of Global Information Technology Management, 21:4, pp.
233,DOI: 10.1080/1097198X.2018.1542262 URL: https://doi.org/10.1080/1097198X.2018.1542262 (date of application: 25.06.2021)



Visegrad Journal on Human Rights ‘§

LUIMPOKNX BEPCTB HaCesIeHHs, WO NOJOMAE CUTYaLil0 HEPIBHOCTI B OCBITI. 3aBAAKN aKTBHOMY BUKOPWCTaHHIO
iHbopMaLiiHVX TEXHONOTIN MOXHa 3a6e3neunTi rHyuKicTb rpadika HaBYaNbHOro NPoLECy, a TAKOX 3MEeHLINTA
BB BMKNafaya, TMM CamuM 36iNbLUMBLLM YacC Ha NOro HayKoBi JoCigKeHHA. ToMy NpiopUTETHM 3aBAaHHAM
YUYaCHUKIB OCBITHbOIO NMpoLecy Npu NiaroToBLi NPaBHWKIB € He TiNIbK/ OBOSIOAIHHA HOBITHIMU LMbPOBMMM TeX-
HOMNOTiAMMU, ane  akTUBHe iIX BUKOPWCTaHHA Y CBOIN poboTi.

CborofHi BMKNagaHHA LPUANYHUX OUCUMMIIH PO3BUBAETbCA Y ABOX acMeKTax: TPaguLiiHOMy Ta iHHOBa-
uiiHomy. © MepeKoHaHi, Wo CyYacHW BMKafay NOBMHEH He TiNbKM KOPUCTYBaTUCA HOPMATMBHO-MPABOBOIO
6a3oto, ane 1 HABYWTW CTYLAEHTIB 3aCTOCOBYBaTY Pi3Hi pecypcu Ta TeXHONOTii. | Bce Lie MoXHa 3pobutu B cnoci6
XKMBOTO CMifIKyBaHHA HE3aneXxHo Bif PiBHA NigrotoBku 3gobyBava ocCBiTM. Hanprknag, Ha nekuisx, inocTpyto-
UM TEOPETUYHY YaCTUHY MPUKIagamu, MOXHa BUKOPUCTOBYBATMW Pi3Hi pecypcu: BMBYaloUM NOPAAOK peecTpaLil
IOPUANYHKX OCi6, 03HANOMUTY CTYAEHTIB 3 MOXIIMBICTIO LUBMAKOIO 3aMOBHEHHSA Pi3HMX 3aABOK 3a fONOMOroH0
OHNalnH-gM3alriHepiB 3aNOBHEHHS; B paMKax BUBYEHHA MaTEHTHOMO NpaBa PO3MOoBiCT MPO MOKIMBOCTI 3aCTOCY-
BaHHA NaTeHTY Yepe3 NoLyKoBi TexHosorii Patentbot; Ha napi 3 yuBiINbHOro Npouecy cTyaeHTam Cnif Po3noB.i-
CTV NPO MOXKNMBICTb NofdaYvi fOKYMEHTIB B e/1eKTPOHHOMY BUMAAI Ta BUKOPUCTaHHA KallbKynATOpa Aep>KaBHOro
MuTa. Hag3BryamHo BaXknmnBo, o6 Ti, XTO NparHe CycnifbHMUX 3MiH (0COOGNNBO B KOHTEKCTI B3aEMO3B'A3KY MixK
MEeTOAONOriAMY NPaBOBOI OCBITU Ta CYTHICTIO TOTO, WO BUKNAAAETbCA), BU3HABaN, WO CTaHAAPTHa MoJenb Ha-
[aHHSA PUANYHOI OCBITU, NO CYTi, NOPYLUEHa, i o B 060B'A3KOBOMY NOPALKY BapTO LWYKaTy HOBI 3acobu HapaH-
HS IOPUANYHOT OCBITM — EKOHOMIYHO ePEKTUBHUMMN, IHHOBALIMHMMM Ta MiXXAUCUMMAAIHAPHUMMN cocobamu, saiKi 6
LEMOHCTPYBanu 3B'A30K MiX OCBITOIO Ta coLiasibHMMKM 3MiHaMK. Taka peKoHLenTyasi3alia ctaHgapTHOT Mogeni
IOPUANYHOT OCBITU € OCOGIMBO CBOEYACHOIO Y CBIiT/NI OCTaHHIX JOCNiAMXEHb, AKi AEMOHCTPYIOTb, K IHTEpHET Bxe
CTaB BaXK/IMBUM NOCTayanbHUKOM LOPUANYHUX NOCAYT Ta opuanyHoi iHpopmadii ona 6aratbox nogen.

Cnig 3a3HaumTy, Wo cpepa OBONOAIHHA HOBITHIMY iHGOPMaLIIHUMUN TEXHONOTIAMY Ta X BMPOBAAMXEHHA B
OCBITHIl Npouec Mae pag NPobremMHNX MoMeHTiB. [Mo-neplue, 3HaYHa YacTUHA BUK/aAauviB Ta KEPIBHUKIB He
NPoABASAE iHiLiaTNBK, He Ga)kae HabyBaTV HOBUX KOMMETEHTHOCTEW, WO MNOACHIOETbCA GOPMAsbHICTIO Ta He-
podiHaHCyBaHHAM MigBULLEeHHA KBanidikauii Buknagaubkoro cknagy. MNo-gpyre, cnabka ¢iHaHcoBa nigTpUMKa
yHiBepcuTeTIB 3 60Ky AepKaBU LWoA0 BNPOBagKeHHA LMdPOBUX TEXHOSOTIN B OCBITHIN npouec. [No-TpeTe, Bigo-
KpeMeHHs TeEOPEeTUYHOrO NPoLecy HaBYaHHA Bif NpoLecy HabyTTA NPaKTUUYHKX HaBMYOK. LLinaxamu BupilLeH-
HA BULLE 3a3HaYeHMX NPo6ieM MOXYTb CTaTy 3aJlyYeHHs rPaHTOBKX KOLWTiB, becnocepenHa yyacTb 3aLikaBne-
HUX NOTEHUiHMX PO6OTOAABLIB B OCBITHbOMY MpOLeci, TeCTyBaHHA NpodeciHKX nporpam.

Heob6xigHO noroanTnCA i 3 TUM, WO BUKOPUCTaHHS iHGOPMaLiiHUX TEXHOJIOTI B paMKax iHHOBALiHOIo oc-
BITHbOro cepefioByLLa 3abe3neyye NeBHi NepeBaru Ta MOXIMBOCTI AN BUKaadiB Ta 3006yBayiB BMLLOT OCBITH,
BCbOr0O HaBYasIbHOrO 3aKnagy B LiNoMy, a came: NiABULLEHHA AKOCTI OCBITHbOrO npouecy, epeKTUBHUIA NOLWYK
iHbopMmaLii Ta il afanToBaHe BMKOPUCTAHHA Ha BCiX PIBHAX OCBITHbOI Ta NPOdeCiiHOT AiANbHOCTI, MOXNMBICTb
AKICHOT pO3PO6KM HaBYaNbHUX MaTepianis; NPoBefeHHA AOCTiAXeHb, MOB'A3aHNX 3 akTyani3aLi€lo NpuKnagHmx
iHbopMaLiiHVX TEXHONOTi Ta BUABNEHHSA pe3ynbTaTiB iX BUKOPUCTaHHA.

tOpuanyHa npodecia — ogHa 3 HAMMONYNAPHILLMX CbOrOAHI, TOMY IOPUCTU Ta PUANYHI KON HE MOXKYTb
[03BONINTY COBI irHOpyBaTu 3MiHWU. TpaAULiHI NpaBOBi NPUNYLLEHHS, JOKTPUHM, KOHLEeNUii npaBa Ta ynpasiH-
HA CNig NepeouiHUTL y CBiTNi HaBNMXeHHA KapAanHanbHUX 3MiH. OCHOBHE 3aBJaHHA Cy4yaCHOrO YHIBEepCUTETY,
AKUIN roTye MabyTHiX PUCTIB, ABNAE COOOI NOEAHAHHA FYMaHITaPHMX Ta TEXHIYHUX 3HAHb | KOMNETEHTHOCTEN,
a TakoXK GOpMyBaHHSA HaBNYOK Y POOOTi 3 CyYaCHUMU TEXHIYHMMM 3acobamu. AKLLEHTYEMO yBary, Lo NiArotoBKa
ManbyTHIX OPUCTIB MAa€ HOCUTY CUCTEMHUI XapaKTep. BUNYyCKHMKM lopUANYHNX BY3iB MOBUHHI MaTV MOXNMBICTb
BMeBHeHO KBanidikyBaT! KOHKPETHY NpaBOBY CMTYaLlito, OTpMMaBLUM HEOOXiAHY iHbOpPMaLito 3 pPi3HOMaHITHUX
IpKepes, BKITIoYaloum eneKkTPoHHiI, AKi nepenbayaloTb BUCOKNIA piBeHb OBOMOAIHHA HaBUUYKaMU KOPUCTYBaHHSA
undposumu TexHonoriamu. KOpnct XXI cToniTTa NOBMHEH 3HAaTU OCHOBM €IeKTPOHHOIO IOKYMEHTOO6iIry, BMITH
CTBOPIOBATM €NIeKTPOHHI AOKYMeHTM (MpeTeHsii, 3aABK, CKapru, pisHi 3anuTn), B3aeEMoZiATu 3 PisHUMU Gi3nYHN-
MU Ta OPUANYHUMK 0cobamm Yepes iHPpopMaLiiiHi Ta TeneKkoMyHiKauiliHi TexHonorii. Bxke cborofHi, B xoai npo-
becinHol fianbHOCTI, PUCTY NOTPIOHI HAaBUYKK ANA HafaHHA NOCAYT 3 BUKOPUCTAHHAM BUCOKOTEXHOSOTYHUX
3acobiB, TakMX AK €NEeKTPOHHI MIANWCKY, eNeKTPOHHUI AOKYMEHTOOOIr, KpunTokaHanu ana obminy iHdopmaui-
€10, >KETOHU Ta €NeKTPOHHI BasiOTK, PO3YMHiI KOHTPAKTW. BiH NOBMHEH HaBUNTNCA OPIEHTYBaTUCA B HOBITHbOMY
undppoBOMy cepefoBMLLY, BUKOPUCTOBYBaTM NporpaMHe 3abe3neyeHHs, aHaniTMYHi TexHonorii Ta nnatdopmu
3BITHOCTI. Y 3B'A3KY 3 LIMM Nif YacC OCBITHbOIO Npouecy y ManbyTHix opucTiB HeobxigHo dopmyBaT 06'eKTMBHE
PO3YMiHHA KPMNTOBAMIOTA, 3HAMOMUTH 3 KOHLENLi€lo 6/10KUYelHa Ta BMiHHA aHani3yBaTu nepesaru, HefJoNik1 Ta
PV3UKM, NOB'A3aHI 3 IX BUKOPUCTAHHAM.

6 Shailendra Palvia, Prageet Aeron, Parul Gupta, Diptiranjan Mahapatra, Ratri Parida, Rebecca Rosner & Sumita Sindhi (2018) Online
Education: Worldwide Status, Challenges, Trends, and Implications, Journal of Global Information Technology Management, 21:4, pp.
239, DOI: 10.1080/1097198X.2018.1542262 URL: https://doi.org/10.1080/1097198X.2018.1542262 (date of application: 25.06.2021)

7 Khovanskaya E., Vasyukov S., Ibragimova Z. Use of digital technologies in teaching legal disciplines. Proceedings of the 1st Inter-
national Scientific Conference “Modern Management Trends and the Digital Economy: from Regional Development to Global Eco-
nomic Growth” (MTDE 2019) pp. 661. URL: https://www.atlantis-press.com/proceedings/mtde-19/125908913 (date of application:
25.06.2021)
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BucHoBKM. PO3BUTOK iIHPOPMaLINHUX TEXHONOTIi AK B CBITOBOMY MacLuTabi, Tak i B npaBoBili cdepi, 3ymos-
NIOE HEOOXIAHICTb 3MiHM MiAXOAIB 4O NiArOTOBKM OPUCTIB. Ma€ BigbyTMCA BOOCKOHANEHHSA OCBITHIX TEXHONO-
rii B TpbOX HanpsAMKax. [o-nepuue, BNpoBagXeHHA HOBUX iHGOPMaLiiHMX TEXHOMOTIN B OCBITHIN npouec, Wwo
[OMOMOXe MabyTHIM toprCTaM OTPUMATH KoMNeTeHLil, AKi 6yayTb KopucHUMY B npodecii. Lle BuKopuctaHHaA
OHNaH — KypCiB, cnevlianbHux niatGopm Ta 3aCTOCYHKIB, OHOBNIEHHSA | OCyYaCHEHHA OCBITHIX Mporpam 3 ypa-
XyBaHHAM noTpeb undposoro cycninbcTaa. Mo-gpyre HaBYaHHA iHGOPMaLiiHMM TeXHOOriAM Ta POpPMYyBaHHSA
NPaBOBIAHOCKH 3 IX BUKOPUCTAHHAM NPaKTUKYIOUMMI IOPUCTaMK B paMKax MiABULLEeHH:A KBanidikaLii, wo fos-
BONUTb IM yOCKOHaNoBaTu CBOI NpodeciiHi HaBuuKK. Mo-TpeTe, AKiCHa NiAroToBKa BUKIaZaLbKoro cknagy Ak
HociiB iHdopMaLii Npo HOBITHI TEXHONOTIT 3 NOJANbLUMM X BNPOBaZXEeHHAM B OCBITHI npoLec.

'AHomauiﬂ.

CTaTTs npucBsAYeHa Npobrnemam BNpoBagXeHHs LdPoBMX TEXHOMOTIi B OCBITHIN NpoLec. ABTOp po3rnagac
MUTaHHA LWOAO BUKOPUCTaHHA iHPOpMaLiHNX TEXHOSOTIN Y NiAroToBLi OPUCTIB, BUMOTM A0 CYYaCHUX IOPUCTIB
Ta BMKNagayis opUaANYHUX AUCLUMNIIH, 3BepTa€ yBary Ha Habip KOMMNeTEHTHOCTEN, AKMMU BOHUW MOBUHHI BONoOfi-
. TakoX JocnigKeHo iHpopMaLiliHi NPoayKTU, CMPAMOBaHI Ha NiABULLEHHA AKOCTI po6oTu topucta. Okpecne-
HO Npobnemu oundpyBaHHA Ta BNPOBaAXKeHH:A iHGOpPMaLiHX TEXHOSOTI B CMCTEMY IOPUANYHOI OCBITY YKpa-
THW, HAMIYEHO WAAXM TX BUPILLEHHS.

'Annotation.

The article is devoted to the problems of digital technology implementation in the educational process. The
author considers the use of digital technology in the training of lawyers, the requirements for modern lawyers
and professors of legal disciplines, draws attention to the set of competencies that they must have. Digital
technology products aimed at improving the quality of a lawyer’s work have also been studied. The problems of
digitization and digital technology implementation in the system of legal education of Ukraine are outlined, the
ways of their solution are outlined.
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W General features of biometric
personal data processing

'Boyko Anna
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data processing.

'Formulation of the problem. The study of the processing of a special type of personal data as biometric
data is relevant because it is one of the main issues in the context of the study of providing tools for administra-
tive and legal support of lawful circulation and protection of biometric personal data.

In the process of information technology development, when it comes to personal data processing, we gen-
erally mean the automated process of personal data processing. But the practice of personal data processing in
the European Union involves not only automated processing of personal data, but also manual, in particular as
a national practice that requires detailed research.

Analysis of recent research. Such scientists as . Aristova, K. Belyakov, K. Bennett, V. Bryzhko, D. Berkin,
L. Bradys, S. Warren, O. Zayarny, O. Zadorozhny, V. Zaliznyak, S. Davis, O. Kokhanovska, A. Novytsky, A. Pazyuk,
O. Ryabchenko, A. Chernobay, M. Shvets and others.

Presenting main material. The Constitution of Ukraine legislates the right to liberty and security of person,
in Article 29, and the inadmissibility of collecting, storing, using and disseminating information about a person
without his consent, in Article 32, except as provided by law, and only in the interests of national security and
economic welfare. and human rights.

Accordingly, everyone has the right to freely collect, store, use and disseminate information orally, in writing
or otherwise - at their discretion (Article 34).

There is no denying that the integral characteristics of modern society are the progress of information tech-
nology integration, as well as the intensification of processes in the field of informatization.

These factors, which directly determine the deepening of information exchange processes, as an integral feature
of globalization and the construction of the information society, at the same time raise a number of problems related
to the need to protect personal rights and freedoms, in particular in the circulation and processing of personal data.

The normative enshrinement of personal rights and human freedoms in international law is reflected in the
Universal Declaration of Human Rights of 1948, in accordance with Art. 12 which “no one may be subjected to
unjustified interference with his private and family life, to unjustified encroachment on the inviolability of his
home, to the secrecy of his correspondence or to his honor and reputation. Everyone has the right to the pro-
tection of the law against such interference or attacks.»'

Provisions of similar content contain Part 1 of Art. 8 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950, namely:“Everyone has the right to respect for his private and family
life, his home and his correspondence.”

In accordance with the Clarification of the Commissioner of the Verkhovna Rada of Ukraine for Human Rights
dated 08.01.2014 “Clarification of the main provisions of the Procedure for notifying the Commissioner to de-
termine the processing of personal data that poses a special risk to the rights and freedoms of personal data
subjects’, biometric data is a set of data about a person, collected on the basis of fixing its characteristics, which
have sufficient stability and differ significantly from similar parameters of others (eg digitized face signature,
digitized facial image, digitized fingerprints, digitized retina, etc.).

A number of principles should be used in the case, in particular the processing of biometric personal data
and in general in the case of the protection of biometric personal data, namely:

- the principle of responsibility, which establishes the responsibility for the storage of personal data in rela-

tion to the person, enterprise, institution or organization that has this personal data;

- the principle of purpose of personal data — there must be a purpose for which the information was col-

lected, and exclusively for which this information should be used, the use of such information for other
purposes is not allowed;

' 3aranbHa feknapauifa npae noavHW : MixHapogHuii AokymeHT Big 10.12.1948. URL: http://zakon4.rada.gov.ua/laws/
show/995_015.

2 KoHBeHLiA Npo 3axuCT NpaB NIOANHY | OCHOBOMOMNOXHUX CBO6OA : MixkHapofHuii fokymeHT Big 04.11.1950. URL:http://zakon4.
rada.gov.ua/laws/show/995_004.
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- the principle of consent — a person must not only consent to the collection, use of information about him,
but also clearly aware of their actions, except when it is not appropriate (investigation, for example);

- the principle of limited collection of information about a person - the purpose for which information is
collected may limit the range of necessary information that can be collected about a person. Such a goal
must be legitimate and just;

— the principle of restricting the use, dissemination and / or storage of personal data — personal data must
be used exclusively for its intended purpose, collected for a specific purpose, stored by a specific institu-
tion responsible for information, and disseminated only with the consent of the person;

- principle of accuracy - personal data must be relevant, complete and reliable, indicating the source of this
information;

- security principle - protection of information and security of personal data, especially biometric, is one of
the most important principles;

- principle of openness and personal access - means that the enterprise, institution or organization that
holds the relevant information / personal data must provide the person with access to specific information
about the political and practical attitude to the management of personal information;

- principle of verification of information — characterizes the need for a person for whom personal data or
any other information is collected, to have the right to send a request to verify the compliance of transac-
tions with personal data to the principles of law.’

Council of Europe Convention 108 for the Protection of Individuals with regard to Automatic Processing of

Personal Data regulates the processing of data stored in files for automated processing. 2

It is important to note that the provisions of the Convention provide for the possibility of extending the pro-
tection procedure to national processing in national law, but Member States should make use of this possibility
in their declarations addressed to the Secretary General of the Council of Europe.?

Also in international law, both in the Convention and in the Directive, the definition of “processing of person-
al data” is defined, it is defined as any operation carried out with personal data, such as collection, registration,
organization, storage, adaptation or change, search, consultation, use, disclosure by transmission, distribution
or other provision, arrangement or combination, blocking, erasure or destruction”*

In turn, the concept of “processing” is defined as actions as a result of which personal data is removed from
the responsibility of one owner and transferred to the responsibility of another.’

The subject composition is in particular the “owner” - the one who decides to process the personal data of
others in accordance with the Law of Ukraine “On Personal Data Protection”; if such a decision is made by several
persons, they may be “joint owners”in accordance with international law.

A person who processes personal data on behalf of the owner in the manner prescribed by applicable law is
a“manager”.

The controller becomes the owner if he or she uses personal data for his or her own purposes and does not
follow the owner’s instructions, and in general, anyone who receives data from the owner is a“controller.” In turn,
a“third party”is a natural or legal person who does not follow the instructions of the owner (and is not a subject
of personal data), and “administrator - a third party”is a natural or legal person who is legally separated from the
owner, but receives personal information from the owner.”

In the context of studying the procedure for processing biometric personal data, their circulation or even
protection, one important element is necessary — consent.

Consent as a legal basis for the processing of personal data must be freely expressed, informed and ex-
pressed separately. If, for ordinary personal data, the form of consent is the consent given directly by the person,
or by actions that leave no doubt that the data subject agrees to the processing of his or her data; for biometric
personal data, the form of consent is necessarily a clear consent.

In accordance with Article 8 of the Data Protection Directive, consent may be revoked at any time, and it follows
from the definition of “consent”in an international instrument that the latter is“any free, separate and informed expres-
sion of desire by the subject personal data; in most cases it is the legal basis for the lawful processing of personal data.®

' BacuneHko [1. . 3akoHO[aBCTBO NPOBIgHMX KpaiH CBiTy B cdepi 3axucty iHpopmadii / [. M. BacuneHko, B. I. Macnak // BicHuk
KAY imeHi Mnxanna Octporpagcbkoro. 2010. N2 2 (61). 4. 1. C. 128-132.

2 KoHBeHUia N2 108 Pagn €Bponu npo 3axucT ocib y 3B'A3KY 3 aBTOMaTM30BaHOI OOGPOOKOIO iX MepCcoHaNbHUX AaHWX Bif
28.01.1981p. N2 994 _326; patndikoBaHa YkpaiHoto 06.07.2010 poky . URL: https://zakon.rada.gov.ua/laws/show/994_326

3 KoHBeHUia N2 108 Pagn €Bponu npo 3axucT ocib y 3B'A3KY 3 aBTOMaTM30BaHO OOGPOOKOIO iX MepCcoHanbHUX AaHWX Bif
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In Ukraine, the legislative tools for the protection, circulation and processing of biometric personal data as
an element of individual rights are rather slow, in particular, the procedure for working with biometric personal
data as a special type of personal data is enshrined only in the Explanations of the Verkhovna Rada Commission-
er for Human Rights.

The legislation is inconsistent and not well-balanced, and its systematic connection with the norms of inter-
national documents on this subject is absent.

Judicial practice in the context of cases with such an element as biometric personal data is not relevant at the
national level, and provides for the use of case law of the European Court of Human Rights, and in the context of
national practice is based on the principle of preemptive rights of database owners.

National legislation should be improved and supplemented, as the Clarification of the Commissioner for Hu-
man Rights of the Verkhovna Rada of Ukraine is not sufficient to ensure an effective procedure for processing,
circulation and protection of biometric personal data as a special type of personal data.

Also, in general, the national legal system lacks effective tools for ensuring the circulation, processing and
protection of biometric personal data.

Therefore, in view of the above, we propose to amend the Law of Ukraine “On Personal Data Protection” by
specifying the general procedure for working with special types of personal data, and separately for each, in
particular with biometric personal data.

It is also important in the Law of Ukraine “On Personal Data Protection” as in the relevant legal act to pro-
vide in general which biometric personal data are not subject to collection, specify their list, because with the
significant development of the information society it is difficult to imagine which biometric personal data will
be collected through year, and the list of prohibited biometric data collection, or allowed to collect biometric
personal data in the Law of Ukraine “On Personal Data Protection”is not.

The answer is contained in the Council of Europe Convention for the Protection of Individuals with regard
to Automatic Processing of Personal Data. This international instrument defines the term “file controller” and
defines it as a natural or legal person, public authority, institution or any other body empowered under national
law to decide what the purpose of a data file for automated processing should be. categories of personal data
should be stored and what operations should be performed with them. That is, in the case of processing or cir-
culation of biometric personal data, in each body, enterprise, institution, it is a certain person, in the way defined
by law or bylaws, the method must work with biometric data of persons.

Conclusions. In our opinion, appropriate legislative regulation of the circulation, processing and protection
of biometric personal data at the national level is not enough. Biometric personal data are the most vulnerable,
and they have the highest risk of violations, as evidenced by the views of scientists.

'Annotation.

The scientific article is devoted to the study of the general features of biometric personal data processing
and the general principles of such data processing. The scientific article analyzes the legislative provisions of
Ukraine and foreign countries in the context of processing biometric personal data. The article contains propos-
als for improving the legislation in Ukraine to regulate the processing of biometric personal data.
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'Clinical features and immune status
in patients with erysipelas
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'Relevance. The average incidence of erysipelas in Ukraine is 10,8 per 10 thousand population, in other
European countries — 4,3 per 10 thousand population' 2.

The causative agent of erysipelas is beta-hemolytic Streptococcus serogroup A (3-HSA). Despite the reliability
of this etiological factor, only in 5 % of cases it is possible to isolate 3-HSA. When establishing the diagnosis of
erysipelas, testing for streptococcus is considered impractical, since it can be released from the skin surface of
healthy people, and antibodies to the pathogen can be a consequence of other forms of streptococcal infection
suffered previously?.

The share of severe course and complications with a predominance of intoxication syndrome in the clinical
picture of the disease has increased, and cases of hemorrhagic forms of erysipelas have become more frequent
(more than 60 %). The disease is characterized by a tendency to relapse (30 — 40 %), slow repair in the focus of
inflammation®.

It should be noted that erysipelas has a negative impact on the course of concomitant diseases and causes
the development of many complications. Thus, in the structure of lymphostasis of the lower extremities, the
proportion of secondary ones caused by erysipelas is 35 — 40 %. Each subsequent case of recurrent erysipelas
increases the degree of lymphatic edema by 3 to 5 % from the baseline. Chronic lymph venous insufficiency in
turn leads to disability of able-bodied persons. The highest mortality rate is recorded in elderly patients® °.

The main direction of therapy is the use of antibacterial drugs. Insufficient effectiveness of traditional
erysipelas treatment regimens, both in relation to the reverse development of clinical symptoms in the acute
period of the disease, and in relation to the prevention of relapses, has led scientists to search for new methods
of therapy, including the appointment of antibiotics in combination with immune correctors, magnetic therapy,
and laser therapy.

Thus, despite a large number of studies devoted to various aspects of pathogenesis, clinic, diagnosis,
treatment and prevention, erysipelas remains one of the most common human infectious diseases. The high
proportion of complications, frequent relapses, the development of resistance to antibiotic therapy and the lack
of preventive methods attract attention and require further study.

The aim s to study the state of research on clinical, epidemiological and immunological features of erysipelas,
to determine the directions for solving the problem of preventing relapses of the disease.

Materials and methods - meta-analysis of databases with scientific publications (Pubmed / Medline,
Scopus, Ebsco, Index Copernicus) was carried out, and a bibliographic and semantic research method was used.

Review and discussion

Clinical and epidemiological features of erysipelas at the present stage are: an increase in the proportion
of severe course and complications with a predominance of intoxication syndrome in the clinical picture of
the disease, up to the development of infectious and toxic shock, an increase in the number of patients with
hemorrhagic forms, slow repair in the focus of inflammation’ 8°.

It was found that beta-HSA causes the disease more often in the presence of such risk factors: diabetes
mellitus, disorders of lymph and blood circulation, and skin trophism, work with limited mobility, bad habits
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(alcoholism, smoking, drug abuse), violation of the integrity of the skin or mucous membranes, mycotic lesions
of the feet, etc' .

Various provoking factors play an important role in the development of erysipelas: microtrauma and
pustular skin diseases, acute and chronic sore throats, hypothermia, stressful situations, as well as chronic
vascular diseases of the lower extremities and lymphostasis'%. Severe lymphostasis, in turn, is a predictor of
relapses. Recently, secondary purulent complications of a local nature, as well as general septic ones, ending in
the development of infectious and toxic shock, have become much more common's,

Features of the clinical course are formed based on the premorbid background, primary symptoms of the
disease, as well as in accordance with the body’s immune response to the infectious process. Clinical signs of
the risk of developing purulent complications in primary erysipelas are the bullous nature of local changes. The
risk of transition from the primary form to the recurrent one is associated with the duration of the disease, its
complicated and severe course, and is associated with hyperglycemia™.

The severity of the disease depends on the duration of hospitalization, the presence and nature of
concomitant diseases'®. Despite numerous studies on various aspects of this disease, many of them have not
yet been resolved. In particular, the pathogenesis of erysipelas and mechanisms of its chronicity, features of the
development of endogenous intoxication syndrome and, as a result, the lack of effective methods of treatment
and prevention of relapses, complications and adverse consequences'® .

The predominant localization of the pathological process in the lower extremities, a tendency to relapse
(up to 60 %) and the formation of chronic lymph venous insufficiency with elephantiasis, lead to disability
and a significant deterioration in the quality of life of patients, often even at working age'®. The absence of a
significant anti-relapse effect of various groups of antibiotics requires further research aimed at studying the
epidemiological features, etiology, pathogenesis of erysipelas and identifying risk factors.

Erysipelas is an infectious and allergic disease with the presence of infectious-toxic and allergic components
in its pathogenesis™.

Intoxication syndrome accompanies many pathological conditions and is caused by the accumulation of
toxic substances in body fluids, is one of the pathogenetic factors that determines the severity of erysipelas,
the development of complications, and often the consequences. In severe cases, toxic shock caused by
Streptococcus may develop®.

Endotoxemia develops in all pathological conditions associated with increased catabolism or blockade of the
detoxification systems of the body, that is, as a result of an imbalance of the components of the detoxification
system or with the failure of one of the links, or simultaneously all the components?' 2.

The development of endogenous intoxication syndrome not only forms the clinical picture, but also
determines the consequences of the disease? 2* % 26, The primary infectious focus and endotoxemia often recede
into the background, and the consequences of deep metabolic disorders come first. Endogenous intoxication
in erysipelas is polyetiological in nature. It is possible to distinguish the main primary mechanisms of its
development: production or exchange, due to the excess production of various endogenous toxic substances;
resorption, when there is resorption of toxic substances from the focus of infection during tissue breakdown;
reperfusion, in which substances accumulated in ischemic tissues enter the systemic bloodstream, as well as
released from cells when they are damaged by active oxygen and excess free radicals against the background of
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failure of antioxidant protection; retention, in which the accumulation of endogenous toxins occurs as a result of
violation of their elimination; infectious, as a result of ingestion microorganisms, products of their metabolism
and decay from the focus of invasive infection' 23.

There is a specific intoxication caused by bacteria and their toxins and non-specific (endogenous), due
to substances formed in the body’s tissues, regardless of the characteristics of the pathogen. The degree of
specific intoxication in erysipelas can be assessed based on the severity of antigenemia, bacteremia, and
toxemia. It was found that there is no direct correlation between the intensity of antigenemia and the severity
of the main clinical signs, and intoxication reflects not so much the intensity of antigenemia as the body’s
response to the pathogen. The severity of non-specific intoxication depends on the level of concentration of
toxic substances formed as a result of the breakdown of proteins and fats under the influence of microbial
toxins *°.

Studies to establish a direct link between the clinical signs of intoxication with specific toxic substances, efforts
to find a “universal” marker of intoxication, did not give the desired results. It is most often impossible to isolate
a toxin or a set of toxic substances specific to certain forms of the disease (tumor, burn, hypoxic, inflammatory,
etc.). Currently, endogenous intoxication by the mechanisms of occurrence and implementation is a complex
pathological polyetiological process with a universal general biological mechanism of pathogenesis®.

Endogenous toxins are products of normal metabolism in high concentrations (lactate, pyruvate, uric acid,
urea, creatinine, bilirubin glucuronide) and can be excessively formed with distorted metabolism (ketones,
aldehydes, alcohols, carboxylic acids, ammonia); products of cell and tissue breakdown from foci of tissue
destruction and/or from the gastrointestinal tract with violation of the barrier function of membranes (lipases,
lysosomal enzymes, cationic proteins, myoglobin,indole, skatole, phenol); componentsand effectors of the body’s
regulatory systems in excessive quantities; activated enzymes (lysosomal, proteolytic, products of activation
of the kallikrein-kinin cascade, blood coagulation systems and fibrinolysis); inflammatory mediators, biogenic
amines, cytokines, prostaglandins, leukotrienes, acute phase proteins and biologically active substances; active
compounds formed during lipid peroxidation (LPO); microbial toxins (exo- and endotoxins) and other factors of
pathogenicity of microorganisms (pathogenic, conditionally pathogenic); foreign immune products of cellular
decay, antigens and immune complexes-aggressors’ 82,

For a long time, the clinical concept of “intoxication” did not have a biochemical basis for research and could
not be quantified. Medium-molecular peptides are considered a universal marker of endogenous intoxication,
the level of which reflects the degree of protein catabolism and correlates with the main clinical and prognostic
criteria for metabolic disorders™.

One of the leading mechanisms of endotoxicosis development is the activation of free radical oxidation
processes, which on the one hand is important for non — specific protection of the body, on the other - can lead
to significant damage to cell membranes, organs and systems'".

Any pathological process occurs against the background of the formation of reactive oxygen species and
the intensification of free radical oxidation of biosubstrates'. The processes of free radical oxidation of lipids
are carried out in the cells of most human organs and tissues. The resulting LPO products perform certain
physiological functions in the body - they regulate the processes of restoration of biological membranes,
change the metabolic activity of the cell™ * 5,

The release of O? from white blood cells, especially neutrophils and phagocytes, and amplification (LPO) is
one of the mechanisms of microbial damage. These processes also determine the sensitivity of receptors and
cell reactivity, an increase in the rate of renewal of membrane phospholipids and the prostaglandin precursor -
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arachidonic acid. This is of great importance, since prostaglandins act as specific regulators of the cells and
tissues in which they were formed and are interstitial hormones' 7.

It is known that the degree of activity of membrane lipoperoxidation processes depends on the ratio of the
activity of the pro-oxidant and antioxidant systems. Excessive LPO intensity of biological membranes may be
the result of increased activity of the pro-oxidant system or antioxidant insufficiency, as well as a combination
of these factors™ ™.

Studies have shown that ceruloplasmin (CP) is the main blood antioxidant, binds superoxide radicals, and
interferes with the LPO of cell membranes® ?'.

CP is a protein that has the properties of the enzyme ferroxidase and is involved in the oxidation of divalent
iron with air oxygen (reducing oxygen to water). Plasma CP synthesis is mainly carried out by liver cells and
maintaining its level in the blood is controlled by a number of hormones and mediators of the immune system:
glucagon, corticosteroid hormones, prostaglandins of Class E2, interleukin-122 23,

CP is known to be involved in iron metabolism by oxidizing Fe2+ to Fe3+ and is a universal antioxidant®.
For the past 30 years, CP has been used as an antioxidant, hematopoietic stimulator, and means of reducing
intoxication and immunosuppression®. Interacting with myeloperoxidase, it inhibits its pro-oxidant properties?.

However, the relationship of disorders of the balance of free radical oxidation, the antioxidant defense
system and endotoxicosis with each other, as well as the severity of metabolic disorders in the pathogenesis of
erysipelas, is still insufficiently studied.

An equally important role in the development of the inflammatory response to bacterial agents as a pro-
inflammatory factor is played by the biologically active protein lactoferrin, which has attracted the attention of
researchers around the world for more than 70 years. It belongs to the family of transferrin proteins, a cationic
glycoprotein synthesized by exocrine glands and neutrophils, and carries iron into cells and controls the level of
free iron in the blood and in external secretions® 2,

Lactoferrin is considered to be the most polyvalent protein involved in protecting the body from tissue
damage and infections in general. Due to the tendency of the main N-terminal domain to interact with
various microbial targets, lactoferrin not only has antimicrobial, anti-inflammatory properties (especially those
associated with the suppression of pro-inflammatory cytokines such as IL-6), but also modulates innate and
adaptive immune responses. Since high levels of IL-6 are involved in iron homeostasis disorders, lactoferrin
becomes a powerful regulator of iron and inflammatory homeostasis®® *.

Despite the long-standing interest in lactoferrin, modern scientists have repeatedly drawn attention and
forced us to reconsider our current understanding, although incomplete, of the many ways in which this enzyme
affects complex immune responses. Signaling through these receptors is thought to be the main lever used by
lactoferrin to influence immune cells and cellular activity that controls cytokine balance?'.

Lactoferrin, in addition to its anti-inflammatory activity, shows significant activity against bacterial adhesion,
invasion and colonization. When analyzing literature data reporting conflicting results regarding its role in
inflammatory processes ranging from pro - and anti-inflammatory activity in vitro, dependence on cell models,
the metabolic state of cells, stimulating or infectious agents was established?®2.

Conclusions. Erysipelas is an urgent problem of our time. Provoking factors and the patient’s belonging to
the risk group play a significant role in its development. There is an increase in the number of severe course and
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complications, which leads to disability of working-age patients and an increase in mortality among the elderly.
Accordingly, excessive intensity of lipid peroxidation of biological membranes may be the result of increased
activity of the pro-oxidant system or antioxidant insufficiency, as well as a combination of these factors.

The role of ceruloplasmin that binds superoxide radicals and prevents lipid peroxidation of cell membranes
was studied. The relationship of disorders of the balance of free radical oxidation, the antioxidant defense system
and endotoxicosis with each other in the pathogenesis of erysipelas requires further study.

The importance of lactoferrin in the development of an inflammatory response to bacterial agents has been
studied, but there are no data on its association with the development of relapses of erysipelas, which requires
further research.

Thus, despite the well-studied pathogenesis of erysipelas, the issue of preventing relapses remains relevant
and unresolved, the search for a “universal” marker of intoxication did not give the desired results. There is no
exhaustive information about lactoferrin and ceruloplasmin, the dependence of changes in the level of these
blood enzymes as anti-inflammatory factors, with the development of relapses of erysipelas, the period of the
disease, the frequency of the course, the presence of an unfavorable premorbid background and complications.

'Annotation.

The aim is to study the state of research on clinical, epidemiological and immunological features of erysipelas,
to determine the directions for solving the problem of preventing relapses of the disease.

Materials and methods — meta-analysis of databases with scientific publications (Pubmed / Medline, Scopus,
Ebsco, Index Copernicus) was carried out, and a bibliographic and semantic research method was used.

Erysipelasis aninfectious and allergic disease caused by beta-hemolytic Streptococcus with the development
of erythematous, bullous or hemorrhagic inflammation and is an urgent issue today. A significant role in its
development is played by provoking factors and belonging of the patient to the risk group: diabetes mellitus,
lymph and circulatory disorders, inactivity, bad habits and mycoses. Recently, there has been an increase in
the number of clinical cases that are accompanied by a severe course and complications (the predominance
of intoxication syndrome, the occurrence of hemorrhagic forms, a tendency to relapse), which in turn lead
to disability of working-age patients and an increase in mortality among the elderly. Intoxication syndrome
develops due to an increase in the level of endogenous toxins. Medium-molecular peptides are considered a
universal marker of endogenous intoxication, the level of which reflects the degree of protein catabolism and
correlates with the main clinical and prognostic criteria for metabolic disorders.

Accordingly, excessive intensity of lipid peroxidation of biological membranes may be the result of increased
activity of the pro-oxidant system or antioxidant insufficiency, as well as a combination of these factors.

The role of ceruloplasmin as the main blood antioxidant that binds superoxide radicals and prevents lipid
peroxidation of cellmembranes was studied. The relationship of disorders of the balance of free radical oxidation,
the antioxidant defense system and endotoxicosis with each other in the pathogenesis of erysipelas requires
further study.

The importance of lactoferrin in the development of an inflammatory response to bacterial agents was
studied. It is a biologically active protein that plays an important role as a pro-inflammatory factor, but there
are no data on its association with the development of relapses in erysipelas, which requires further research.

Thus, despite the well-studied pathogenesis of erysipelas, the issue of preventing relapses remains
relevant and unresolved, the search for a “universal” marker of intoxication did not give the desired results.
There is no exhaustive information about lactoferrin and ceruloplasmin, the dependence of changes in the
level of these blood enzymes as anti-inflammatory factors, with the development of relapses of erysipelas,
the period of the disease, the frequency of the course, the presence of an unfavorable premorbid background
and complications.
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W Control authorities’ discretionary powers in
proving the fault of the taxpayer: pro et contra

JAuckpeuyilHi No8HOBa)XXeHHSI KOHMPOJIIYUX Op2aHie
npu doeedeHHi 8UHU NyIamHuUKa nodamekie: pro et contra
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8UHA NJIAMHUKA NOOAmKkie, OUCKpeyiliHi NOBHOBAXEHHSA, PO3YMHICMb, 006POCOBICHICMb, HANEXHA
obayHicme.

'Bc-ryn. OpHum i3 HoBOBBefleHb, AKe i€ 3 1 ciuHA 2021 poKy 3 HAbpPaHHAM YMHHOCTI BiANOBIAHMX 3MiH A0
MNMogaTkoBoro kKogekcy Ykpainu (gani — MKY), € 3anpoBag»keHHA KOHUenUii NPpUTArHEHHA NaTHMKA NodaTKiB Ao
¢biHaHCOBOI BIANOBIZANbHOCTI 3a BUMHEHHA NOAATKOBMX MPABOMOPYLIEHb 32 YMOBU HAsABHOCTI B MOro HdifHHI
BHW. Y . 109.1 cT. 109 MKY BM3HayeHo, Wo NoJaTKOBMM NPaBOMNoOpPYLUEHHAM € NPOTUMNPaBHE, BUHHE (y BUMNaa-
Kax, npamo nepenbaueHnx MKY) giaHHA (gia um 6e3aianbHiCTb) NNaTHUKa nogaTtky (y ToMy Ymchi oci6, npupiBHA-
HUX 4O HbOTO), KOHTPOJIOKYKX OpPraHiB Ta/abo ixHiX nocagoBux (cNy060BKXx) 0Ci6, iHWNX Cy6'eKTiB y BUNaaKax,
npamo nepegb6aueHnx MKY. Y n. 109.3 c1. 109 MNKY HaBoAUTLCA Nepenik BUNaAKiB, Y AKNX BCTAHOBMEHHSA KOHTPO-
NIOYMMIY OpraHamm BUHM 0CobY € HEOOXiAHOK YMOBO NPUTATHEHHA 0COOU A0 GiHAHCOBOT BiANOBIAANbHOCTI
3a BUMHEHHA NOJaTKOBOIrO NPaBOMNOPYLUEHHS.

BionosigHo, pe3ynbTati NepeBipok MatoTb 0GOPMIOBATUCA KOHTPOMIOKYMMYM OpraHamu 3a Npasuiamu, LWo
AitoTb 3 01 ciuHA 2021 poky, 30KpemMa, 3 0O0B'A3KOBMM 3a3HaYeHHAM Y NMOAATKOBOMY MOBIAOMIIEHHI-piLlLieHHi
06CTaBVH LWOA0 HAaABHOCTI BUHU B [ifiX MAaTHUKA NOAATKIB, y BUNaAKax, npamo nepegdayeHux MKY'.

MocTtaHoBKa npo6nemun pgocnigkeHHA. MKY He MiCTUTb NOHATTA «BMHa», NpoTe y n. 112.2 ct. 112 MKY
naeTbca Npo Te, Wo ocoba BBaXKAETbCA BUHHOIO Y BUMHEHHI MPaBOMNOpPYLUEHHSA, AKLWO 6yae BCTaHOBJIEHO, WO
BOHa Mana MOXK/MBICTb ANA JOTPUMAHHA NpasBui Ta HOPM, 3a NopyLueHHsA AKux MNKY nepeabaveHa Bignosigans-
HiCTb, MPOTE He BXWSa JOCTaTHIX 3aX0fiB WOAO iXHbOro AOTPMMaHHA. BXuTti nnaTHMKOM nofaTtkiB 3axoau ans
AOTPVIMaHHA NPaBW/ Ta HOPM NMOAATKOBOrO 3aKOHOAABCTBA BBaXKaTbCA JOCTAaTHIMM, AAKLLO KOHTPOJOUUNNI Op-
raH He loBefe, Lo, BUMHAOUM NeBHI Aii abo gonyckatoun 6e3aianbHicTb, 3a AKi NnepeabayeHa BignoBiganbHiCTb,
NnaTHYK NogaTkiB 0ise Hepo3yMHo, He006pocosicHO ma 6e3 HanexxHoi 06a4yHocmi.

To6TO MOXNUBICTb AOTPMMAHHA MIATHUKOM MOAATKIB NPaBuU Ta HOPM, 3a nopyleHHs akux MNKY nepen-
6aueHa BignoBigaNbHICTb, OfHAK HEBXUTTA AOCTATHIX 3aX0fiB LWOAO IXHbOro AOTPMMAHHSA, Yepe3 BUMHEHHS
BiAHb, AKI MOXyYTb 6yTV KBanipikoBaHi AK HEPO3yMHi, HeJoOPOCOBICHI Ta 6e3 HanexHOoi 06ayYHOCTI (3a ymoBU
[OBeleHHSA LibOro KOHTPOJTIOIOUYMM OPraHoOM) € CBiJUEHHAM BUHW 0COOU Yy BUMHEHI NOAATKOBOrO MPaBonopy-
LUEHHA.

OTxe, mo-nepuue, BUHa K efleMeHT NoAaTKOBOro NPaBOMNOPYLUEHHA BUPAXKAETbCA B MOAesi NoBediHKM Mo-
PYLHMKA, WO Y3roKY€ETbCA 3 KOHLEMNLi€o NoBeAiHKOBOI (06'EKTUBHOI BUHU) | XapaKTepU3ye NOro AiAHHA AK
TaKi, Lo He BiAnoBifaloTb BCTaHOBIEHUM KPUTEPIAIM Y KOHKPETHUX BUMagKax, nepeabaueHmx MKY, a He ncmxiuHe
CTaBNeHHsA, AK B KpMMiHanbHOMY MpaBi (NcuxonoriyHa abo cy6’eKTnBHa KoHUenuia BuHK). Mo-gpyre, CyKynHicTb
MOHATb «PO3YMHICTb», «4OOPOCOBICHICTbY, «<HanexHa 0b6ayHiCTb» € NiACTaBOK AN1A BUCHOBKY NPO Te, UM JocTaT-
HiX 3ax0ZiB BXMB NNaTHWK NoAaTKiB A5 3anobiraHHA BUMHEHHIO MPAaBOMOPYLLEHHS, afie O4HOrO N1LLE BUCHOBKY
HeL0CTaTHbO, KOHTPOJIOUNI OpraH 3060B'A3aHWIA HafaTV NEPEKOHAMBI fOKa3W BUHW. TAKMM UMHOM, Ha 3aKO-
HOAAaBUYOMY PIiBHi 3aKpinieHO OUiHHI MOHATTA, AKi € OCHOBHUMUW KPUTEPIAMN NP JOBeAeHHi KOHTPOIOYMM
OpraHoOM BVHM NAaTHMKa NOJATKIB K 060B'A3KOBOI YMOBY MPUTArHEHHSA 1A10ro Ao ¢piHaHCOBOI BiANOBIAaNbHOCTI,
BOAHOYAC TIyMayYeHHA LUX MOHATb He MicTuTbeA Y MNKY.

BBarkaemo, 110 MOBHOBaXEHHSA LWOA0 AOBEAEHHSA BUHU NIaTHMKA MNOAATKIB, 3akpinneHiBn. 112.2ct. 112T1KY, €
AVNCKpeLiNHMMY Ha NiACTaBi TOro, WO HafaloTb KOHTPOIOKYOMY OpraHy (Aoro nocagoBrmM ocobam) MOXKIUBICTb
Ha BIaCHWIA PO3Cy[ OLiHIOBATW OPUANYHNIA GAKT (GaKTUYHWUIA CKNag), YHaCNifOK YOro MOXYTb BUHMKATU, 3MiHIO-

' XaHoBa P, bapikoBa A. OHOBReHa KoHLenLis BUHU B NofaTkoBOMy npaBi. Cy0ogo-opuduyHa 2azema: Beb-cant. URL: https://
sud.ua/ru/news/blog/199581-onovlena-kontseptsiya-vini-v-podatkovomu-pravi# (gata 3BepHeHHs: 20.05.2021).
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BaTMCA abo NPUNUHATKCA NpaBoBigHOCKMHM'. Ha Haly AyMKY, 3aKoHOAaBeLb BUKOPUCTOBYE TaKi HEBM3HAYEHI B
MKY noHATTA, AK «4OCTaTHI 3aX0A1», PO3YMHICTby, «10OPOCOBICHICTb i «<HaneXHa 06ayHiCTb» LinecnpsAMOBaHo,
HaAalun KOHTPOJOIYMM OpraHam MOBHOBAXKEHHA OLiHIOBATW [ifAHHA NMiaTHMKa NOZaTKIB Ha iXHin po3cyq, BU-
XO[AAYN 3 KOHKPETHMX 00CTaBUH, WO, AK HACNiAOK, 3ab6e3neunTb NeBHY FHYYKiCTb MOAATKOBOrO 3aKOHOAABCTBA.
3a Bu3HaueHHAM M. . KyuyepsaBeHKa, po3cyn y NofaTKoBO-NPaBOBOMY peryioBaHHi — cknagHe i 6araTtoa-
cnekTHe Asuwe. OCHOBHUMK daKTopamy, WO 3yMOBJIIOIOTb ICHYBaHHA KiNlbKOX BapiaHTiB MoBefiHKM Cy6'eKTiB
NoJaTKOBUX MPABOBIAHOCUH, € XapaKTep i 3MiCT NoJaTKOBO-NPaBOBMX HOPM, crielndika TepMiHONOrii nofaTko-
BOr0 3aKOHOJABCTBA, HAaABHICTb KONI3ili MOAATKOBO-MPaBOBMX HOPM Ta OLiHHMX MOHATb Y 3MiCTi OCTaHHIX?.

OUiHHI NOHATTA B IXHil iHTepnpeTaLii KOHTPOJIOIUNM OpPraHOM LLopa3y HabyBalTb KOHKPETHOIO 3HAYEHHS,
HaMOBHIOIOTbCA 3MICTOM i € BaXKNMBUM NPOABOM AnCKpeLii. HaABHICTb Y MOJaTKOBMX HOPMaX OLiHHNX KaTeropitn
3HaYHO MiACUNIOE AMCKPELiHI MOBHOBaXXeHHA NMOAATKOBMX OpraHiB Ta cyais. Bigkputa, To6To cBifoMo He3za-
BeplUeHa CTPYKTypa OLiHHOIO MOHATTA [O3BOMAE NPaBO3acTOCOBaYy AOMOBHIOBATH NOr0 HOBUMM O3HaKaMM Ta
3micToM?.

JocnigeHHI0 NUTaHb ANCKPELiHNX MOBHOBAXeHb KOHTPOJIOIUNX OPraHiB (BK/OUYalouy HaABHICTb OLiH-
HUX MOHATb Y HOPMaXx NOAATKOBOrO NpaBa) NPUCBATAIO CBOI NpaLi 6araTo BiTYM3HAHKX 1 3apyOiKHUX HAayKOBLiB
i npakTukiB (A. bapak, A. IpiHb, O. lbomiH, A. lopago, . XKentobpiox, M. 3onotapboBa, . KobunbHuk, [l. KoraH,
M. KyuepsiseHKo, A. Mapyuwak, A. Monsaxnuko, V. Myaenbka, H. XaHoBa, P. XaHoBa Ta iHLwi), ane 6arato acnekTis
3aNMLIAIOTLCA | HA CbOTOAHI CMIPHUMU 1 HEBUPIlLeHNMN. Kpim TOro, AIK CATyLLHO 3ayBa<yloTb aBTOPU BUAAHHA
«[enikaTHMIN 6anaHC: NofaTKuy, AMCKPeLisl Ta BEPXOBEHCTBO NpaBay, <HafaHHA ANCKPeLiiHMX MOBHOBAXeHb Mo-
[LATKOBUM aAMiHiCTpaLifiM BUKNUKAE HanbinbL cnbHi NouyTTa y chepi nogaTKoBOro 3akoHoAaBCTBa»”.

Buknag ocHoBHoro martepiany. CnpaBegsvBa piBHOBara Mi>k notpebamm nybniyHoro iHTepecy Ta BUMOra-
MW 3aXMCTy OCHOBHYX NpaB JIIOANHN Y AeMOKpPaTUYHIl eprkaBi Ma€ Oy Tu BpaxoBaHa fK NiJ YaCc HOPMOTBOPEHHS,
Tak i y npoueci npaBo3acTocyBaHHA®. BCi aepkaBu Tak uu iHaKLe 34iNCHIOTb akKTUBHY NPOTULi0 arpecMBHOMY
NMoAaTKOBOMY NyiaHyBaHHIO, 30KpeMa, 3 BUKOPUCTaHHAM 3aranbHux npasun GAAR (General Anti-Avoidance Rules),
TOOTO 3aranbHMX NiAXOAiIB 40 NPOTUAIT yXUNEHHIO Bif CNnaTh NoAaTKis, AKIi NoYanu 3aCTOCOBYBATU Ha NPaKTULL
pi3Hi feprkaBu we Ha noyvaTtky XX cT. Y HoBin 3enaHgii npaBunna GAAR oTprManu 3akoHoZaBue 3aKpinieHHs Le
y 1878 poui, Higepnanau 3anposagunu ix y 1936 p., Asctpania — 1925 p., ®paHuia — 1941 p., HimeyumHa - 1977
p., KaHaga — 1988 p., MNonblua - 2004 p., Kutam — 2008 p., CLUA - 2010 p., IHgia — 2012 p., Benuka bputaHia — 2013
poui.b.

3a Bu3HaueHHsaM O. B. [lbomiHa, General Anti-Avoidance Rules € ocobnusym pisHOBMAOM BiAHOCHO-BM3Ha-
YyeHuX puanYHNX 3acobis y coepi nogaTkis Ta 360piB. Y 3aranbHomy po3ymiHHi GAAR € cynepouiHHUMU HOp-
MaMU-NPUHUUNAMK, AKi 3a60POHAIOTb NNATHUKY NOAATKIB 3TOBXMBaHHA CY6'€EKTUBHMM MOAATKOBMM MPABOM,
HepgobpocoBicHY NoBefiHKy y chepi cnnatu nogaTtKis i 360piB, ane Npu LbOMy He feTani3yoTb, Lo Take «3/10B-
XMBaHHA». MNaTHNKY NOAATKIB NPOMOHYIOTLCA 3aranbHi 1 PO3MUTI KpUTepii Ta OpieEHTNPY, WO BUPOONAITLCA
Cy[OBOIO 1 MPaBO3aCTOCOBHOK MPAKTMKOM. Y BCbOMY CBIiTi CMPOTUB TakMM HOpMaMm OyB fiyXe CUIIbHUM, OfHaK
CbOrofHi BOHM WMPOKO iMMieMeHTOBaHi abo K 3aranbHi NPUHLMMNM NOAATKOBOIo 3aKOHOAABCTBA, abo AK cyao-
Bi JOKTPUHW.

[nA BITYUN3HAHOT CydOBOI NPAKTUKK 1 NPAaBO3aCTOCOBHOI AiANIbHOCTI KOHTPOJIIOUMX OpraHiB Takni Nigxia
TeX He € HoBMM. Hanpuknag, y noctaHoBi BepxosHoro Cygy Big 04.12.2019 y cnpaBi N© 826/15729/17 koHcTaTy-
€Tbca: «Cnif 3a3HaunTY, WO NiANPUEMHILIbKA AiANbHICTb 3AiACHIOTbCA CY6’'€EKTOM rocnofaptoBaHHsA Ha BNaCcHUI
pU3KK, a BiiTaK, y rocnofapcbKmx NpaBoOBiAHOCKMHAX YYaCHMKM FOCNOAAaPCbKOro 060poTy NOBUHHI NPOABNATA
pPO3yMHy ob6aynugicme, afike HeraTMBHI HacNigKM BUOGOPY HeJOOPOCOBICHOrO KOHTpareHTa NoknaganTbCa Ha
TaKUX yyacHUKiB. Tak, Ha/llexHa nodamkoea o6a4yHicme AK 3aKOHHA NepefyMoBa OTPUMaHHA NMOAATKOBOI BU-
roziv, 3 AKOI BUMMBAE, WO CYMJTIHHM MIaTHUKaM NogaTky HeobxigHo noabaTty Npo niAroToBKy AoKa30Boi 6a3uy,
AKa 6 nigTBepAXKyBana NpoAB HanexHo! 06a4yHOCTI NPy BUOOPI KOHTpareHTa»?,

' MogepHi3auis noaaTKoBOI Ta MUTHOI MOJIITUKY B iIHCTUTYLiOHaNbHOMY 3abe3mneyeHHi pOo3BUTKY eKOHOMIKM YKpaiHW : MOHOTpa-
¢ia / K. O. BaweHko Ta iH.; 3a Hayk. peg. . B. Mawka, C. B. OHnwKo. IpniHb : YHiBepcutet AOC YKpainu, 2020. C. 390.

2 KyyuepsiseHko M.M. OcobnmnBocTi po3cyay B NoAaTKOBO-NPaBOBOMY perysoBaHHi. ScienceRise. Juridical Science. 2017.N2 1. C. 41.

3 femwH A. B. Inckpeuns B Hanorosom npase. BecmHuk epmckozo yHusepcumema. KOpuduyeckue Hayku. 2017.N2. 35. C. 50. DOI:
10.17072/1995-4190-2017-35-42-55 (nata 3BepHeHHaA: 16.05.2021).

4 The Delicate Balance: Tax, Discretion and the Rule of Law / C. Evans, J. Freedman, R. Krever (eds.). Amsterdam: IBFD, 2011. 368 p.
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6 Tretola J. Comparing the New Zealand and Australian GAAR. Revenue Law Journal U. of Adelaide Law Research Paper. 2017.Vol.
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CBOEIO Yeproto, BUMOTU 10 06IPYHTYBaHHA MAATHUKOM NnofdaTtKiB BUGOPY KOHTpareHTa oOyMoBAeHi pilleH-
HAMYK €BPONENCbKOro CyAy 3 Npas MIIOAVHY, AKUMW BU3HAYAETbCA, WO NIAaTHUK NOAaTKIB He Ma€E BignosigaTn 3a
3/10BXXMBaHH#A, BUMHEHI MOro KOHTpareHTamMu, SIKLO BiH He 3HaB NPO TaKi 3/I0BXMBAHHA | HE MiF MPO HUX 3HaTW®.
BignosigHo, NnaTHMK nopaTKiB, KpiM OLiHIOBaHHA KOMepPLUiHOI NpuBabnnBOCTi YMOB JOroBOPY, MOBUHEH 3Ba-
»aTu Ha PU3MKMK, O BKa3yOTb Ha HeJoOPOCOBICHICTb KOHTpareHTa.

Ha pymky A. MNMonAHnuKa, WwWob BiJOKPEMUTN MOHATTA «HanexHa 06ayHiCTb» Bif 3aranbHOro Kputepito po-
3YMHOCTI, BapTO PO3YMITU HaneXHy 06auHICTb K HEOOXIAHICTb BXMBaTK 3aX04iB WOAO OLHIOBAaHHA MOXNBUX
HacnigKiB B3aEMOZIii NnaTHMKA nofdaTKiB i3 TpeTimu ocobamu. 3a Takmx 06CTaBUH KPUTEPI HaneXHOI 06aYHOCTI
MOX€e OXOMI0BATU: BXUTTA MIAaTHMKOM MOAATKIB 3axodiB LWOAO 3'ACYBaHHA AiNOBOI penyTauii CBOIX KOHTpa-
reHTiB, a TakoX LWoA0 PpaKTUUYHOI CNPOMOMHOCTI 3AiIICHUTM FoCnofapCbKy onepawilo Ha YMOBaX, BU3HaUYEeHNX
il yyacHMKamu, 3 ypaxyBaHHAM BMMOT YMHHOMO 3aKOHOAABCTBA; BXUTTA 3aXO0AiB ANA 3'ACYyBaHHA crevliaibHUX
KOMMNETEHLi KOHTpareHTa, HeOOXiAHUX AN1A BUMHEHHA NEBHUX rOCNOAAPCbKMX onepaLill, HassBHOCTI NliLeH3in,
cnevianbHKX JO3BOMIB TOLO; BXXUTTA PO3YMHMX | AOCTATHIX 3axofiB WoA0 NepeBipKu 4OCTOBIPHOCTI iHpopma-
uii, AKa HagxoauTb Bif TPeTiX OcCi6 i AKa MOoXe BMIMHYTY Ha pe3yfbTaTi NoJaTKOBOro o6niky (Hanpuknag, npo
NMOBHOBAXEHHSA 0Ci6, AKi 34INCHIOITb rocnofapcbki onepalii Bif iMeHi KOHTpareHTiB, WoAo0 GakTUYHOro pyxy
aKTuBiB TOWO) '°.

Po3srnagatoum NOHATTA «PO3YMHICTb», AK KPUTEPI OLHIOBaHHA HaNeXHOI NMOBediHKM NaTHUKa MOAATKIB
npv AOBeAEHHI NOro BUHW, BapTO NiAKPECIUTH, WO Y IOPUANYHIN NPaKTULi KpaiH aHr10-aMeprKaHCbKOro npasa
LOMIHYE KOHLenuia noBefiHKOBOI (06'€KTUBHOI) BMHU, AN1A AKOI BU3HaYaNlbHUM € BigXUeHHA Bif CTaHAAPTY Ha-
NEeXHOI MOBeAiHKM, a He NCUXiYHe cTaBneHHA Ao BUMHKY''. Hanpuknag, k. ®nemiHr Haronowye: «Cnig BUxoguTu
3 TOrO, WO BMHa — Lie He NCKXiYyHe CTaBNeHHS, a CNocib NoBefiHKK, AKWI He BiANOBIAAE HaNeXHOMY CTaHAapTY,
YCTaHOBJIEHOMY B CYCMiNbCTBI»'2,

CraHpapT 06a4YHOCTI, AKWIA MOBMHEH OYTN METOI NMOBEAiIHKM, OMUCYETLCA AK NOBefiHKa PO3YMHOI NoANHN
(behavior of the reasonable man) y 3akoHopascTtsi Benukoi bputaHii Ta CLUA. MOHATTA «po3ymMHa NtoguHa» €
abCTPaKTHUM, HUM ONepYIOTb CYAAI, 3iCTaBNAYN NOBEAIHKY KOXHOr0 KOHKPETHOro BiAnoBifaya 3i cTaHgapTom
noBeAiHKY i€l abCcTpakTHOT pO3yMHOI NtoguHN. Lle Tak 3BaHUI TECT, y AKOMY OCHOBHOIO € BiiIMOBiAb Ha NUTAHHSA:
«fIk 61 noBogMNaca y Wi cutyadii po3ymHa ntoguHa?» '3,

To6TO BMHA PO3MNAJAETLCA AK HEBXUTTA TUX 3axofiB 06ayHOCTI, 4O AKUX BAanaca 6 po3ymHa nogmHa 3a
TaKUX cammx o6CTaBUH. Ane BU3HAUYEeHHSA KpUTepiiB TOro, AK came nosoamnacsa 6 po3ymMHa NognHa y KOXKHill KOH-
KPeTHIl c1TyaLii, € Ui He HaNCKNaZHIWNM NUTaHHAM. Haibinblu nocnifoBHWIA | NOriyHMIA Nigxig 0o po3B'A3aHHA
L€l Npo6iemmn NPONOHYETLCA TROPIEK eKOHOMIUHOIO aHani3y. Ii IPUXUABHNKIM BBaXKaloTb, WO 3aX0AN 06aYHOCTI
€ PO3YMHMMMU, AKLLO BOHU € paLioHaNIbHUMK; 3axoan 06a4yHOCTi € paLlioHanbHUMU, AKLLO BOHW € BapTiCHO-BU-
npasBaaHUMu; 3axoay 06aYHOCTI € BapTiCHO-BUMPABAAHNMU, AIKLLO iXHA BapTICTb HUXKYA Bifl BAPTOCTI iIMOBIPHMX
301TKIB, 3MEHLUEHOT MHOXEHHAM Ha KoedilieHT iIMOBIPHOCTI iXHbOro HacTaHHA'.

MigTpMyeMO MO3uUL 0 BITYN3HAHMX IOPUCTIB-NMPAKTUKIB, AKi BKa3yloTb Ha Te, WO PO3YMHICTb AK KpUTEpIn
OLiHIOBaHHA NOBeAiHKM NiaTHMKa NOAATKIB MOXe nepenbayaTti Take BXUTTA 3aX0fiB i3 METOI OCKOHaNIbHOIro
3’ACyBaHHA 3MiCTY YAHHMX HOPM MOAATKOBOrO 3aKOHOAABCTBA, 30KPeMa LWIAXOM 3BEPHEHHA Y BifNoBigHUX BU-
najKax 3a NoAaTKOBOI KOHCYSbTALE; BXUTTA 3aX0AiB ANA 3'ACyBaHHA Ta JOKYMeHTanbHoI dikcauii Tmx obcTa-
BVIH roCrnofapcbKumx onepawii, Wwo nignaraoTb Bigobpa)KeHHo B nofaTkoBoMy 00niKy I BAMBatoTb Ha 06cAr no-
[AaTKOBUX MpaB Ta 000B's3KiB, 30KpeMa o0 BCTAHOBMIEHHS OCib, BiAMOBiAaNbHNX 32 BUMHEHHA rOCNOAAPCHKUX
onepadii, Ta NiATBEPAXKEHHA IXHIX MOBHOBaXeHb, WoA0 GAKTUYHOIO PyXy akTUBIB (HaBaHTakeHHA/po3BaHTa-
YKEHH#, nepeBe3eHHs, 36epiraHHs TOLLO); BXUTTS 3aXOAiB LWOAO CBOEYACHOMO CK/afaHHA Ta HanexHoro 36epi-
raHHA NepPBMHHKX Ta 3BITHNX JOKYMEHTIB; MPOBEeAEHHA rOCMOAAaPCbKIMX onepawii Ha yMOBaXx, AKi BiANOBigaTb
3BMYanAM JinoBoro obiry Ta Hamipam nnaTHWKa NoAaTkKiB, 30KpemMa LLoAO0 NO3UTMBHOIO EKOHOMIYHOTO edeKTy,
Heob6XiAHOCTI Ta 0OrPYHTOBAHOCTI 3a/yUYeHHA TUX YU iHLWKX pecypciB ANA JOCATHEHHA roCnofapCbKoi MeTu;
BXUTTA iHILMX 3aX0AiB, AKMX Y 3iCTaBHMX 06CTaBMHAX BXXMBaB OU KOXKEH MAATHUK NOJATKIB, AKMNIA NMparHe Hanex-
HUM YMHOM 3i6paTy, 3adikcyBaTy BCto HeobXigHY iHPpopMaLito AnA BUKOHAHHA CBOrO NogaTKOBOro 060B'A3Ky Ta

°  PiweHHA €BponeicbKoro cyay 3 npas oanHn y cnpasi «bisHec Cynopt LieHTp npoTty Bonrapii» (2010 p., 3aaBa N26689/03).

URL: https://taxlink.ua/ua/court/sprava-biznes-sypport-centr-proti-bolgarii/ (nata 38epHeHHs: 01.07.2021).
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npu LboMmy 3abe3neynT eKOHOMIYHY NPUBaBNANBICTb CBOET AiANIbHOCTI. PO3YMHICTb TaKOX OXOMJTIOE BpaxXyBaHHSA
CNiBBiIJHOLIEHHSA BUTPAT i 3yCUSIb, LLIO BXMBAOTbCA ANA AOTPUMaHHA BUMOT NOAaTKOBOrO 3aKOHOAABCTBA, i3 06-
CArOM MOXKMBUX NOPYLLEHb Ta/abo eKOHOMIUHKX BTPAT NMIaTHMKa noJaTkis'.

Wopno kaTteropii «406POCOBICHICTbY, TO ii MOXXHa PO3rNAAaTY Y NIOLMHAX «<MOpai OnoAaTKyBaHHA» i «mno-
[aTkoBoi Mopani» (Besteuerungsmoral und Steuermoral), a TakoX y cniBBiAHOLWEHHI 3 LOCUTb NOLWMPEHUM MO-
HATTAM «tax compliance», nig AKMM pPo3yMmitoTb, AKOK MipOI0 XapaKTep Aii nnaTHUKa nogaTkiB Bignosigae (abo
He Bi4NOBiAa€) BUMOram NoAaTKOBOIo 3aKOHOAABCTBA LWOAO AeKnapyBaHHA AOXOAY, NOAaHHA feKnapaLii, BUKO-
HaHHA NoJaTKoBUX 3060B’A3aHb MNOBHICTIO 1 CBOEYACHO. TUM caMmuM piBeHb tax compliance, no cyTi, BU3Hayae
He nMwe NoJaTKOBO-MATKHY ANCUMMIIIHY, ane 1 NPaBoBY i MOPaJibHO-MOTMBOBaHY FPOMaAAHCbKY MO3WULi0
nnaTHKKa, Cnocié noro noeeaiHkM y chepi onopgaTkyBaHHA

Y noctaHoBi BepxoBHoro Cygy y cknagi konerii cyagis KacauiHoro agmiHictpatieHoro cyay Big 18.06.2019
y cnpaBi N2 804/1606/17° ineTbca npo Te, WO npe3yMnuia fO6pocoBiCHOCTI NiaTHMKA NOAATKIB O3HaYaE, Lo
nofaHi NnaTHMKOM KOHTPOJIOYOMY OpraHy AOKYMEHTV NOAATKOBOI 3BITHOCTI € iICHMMU, NOBHO 1 06’€KTUBHO
BiITBOPIOIOTb rOCNOAAPCbKI onepaLii, Wo € 06'eKTomM onofaTKyBaHHA Ta/abo GiHaHCOBI MOKa3HMKM AKKX BNIU-
BalOTb Ha NOAATKOBUI 0OOB'A30K MaTHUKA NOAATKIB, AKLO iHLWe He Gyae foBeAeHO KOHTPOMOKYMM OPraHOM.
To6T0 B 3a3HayeHill NOCTaHOBI Npe3toMyeTbcA GpakT JOOPOCOBICHOCTI MAaTHUKA NOAATKIB, AKMM NOLNPIOETHCA
Ha OKYMEHTM A10ro NoAaTKOBOI 3BITHOCTI, AAKLLO iHWe He 6yae foBeeHO KOHTPOSOUYMM OPraHoOM.

BogHouac y noctaHoBi BepxosHoro Cygy y cknagi konerii cygaiB KacauiiHoro agmiHicTpaTMBHOro Cyay Bif
14.01.2020 y cnpaBi N2 826/16482/15/* BCcTaHOBNEHO, WO AOGPOCOBICHICTb Aill NIaTHWKa NOJaTKy MonArae
y BiANOBIAHOCTI BUMHEHMX HUM Ai rocnofapcbKin MeTi. B 0CHOBI Takoi no3uuii, Ha Hally AYMKY, NeXUTb OLi-
HIOBAaHHA [OOPOCOBICHOCTI MOBEAIHKM NNAaTHUKA NoAaTKiB, AKa NOBMHHA BigMOBiAaT! rocnofapcbKi MeTi, a He
nviwe AOKYMEHTIB MOro NoAaTKoBOI 3BiTHOCTI.

BucHoBKuM. Pe3lomyioun BMKadeHe, 3a3HaYMMO, WO Ha CbOTrOAHI, BignoBigHO fo nonoxeHb MKY, BuHa Ak
efleMeHT NoAaTKOBOro NPaBOMOPYLUEHHA BUPaXaETbCA B MOZeSTi MOBEAIHKM NMOPYLLHMKA Ta XapaKTepur3ye 1oro
LiAHHA AK TaKi, WO He BiANOBIAal0Tb BCTAHOBNIEHNM KPUTEPIAM Y KOHKPETHUX BUNagKax, nepenbayeHux MNKY, wo
Y3rofXy€eTbCa 3 KOHLenLi€o noBefiHKoBOI (06'€eKTUBHOI BUHWM). CyKYMHICTb MOHATb «PO3YMHICTb», «406POCOBIC-
HiCTb» | <HanexHa 06ayHiCTb», € NiACTaBOO A1 BUCHOBKY KOHTPOJIOYOro OpraHy npo Te, UM AOCTaTHIX 3axomiB
BXVB MMIaTHWK NOZATKIB AnA 3anobiraHHA BUMHEHHIO NPABOMOpPYLUEHHA NPU AOBEAEHHI NOr0 BUHM.

HafgaHHA KOHTPONIOIYMM OpraHam AUCKPELIMHMX MOBHOBAaXeHb OLiHIOBATY AiAAHHA NAaTHUKA NOAATKIB Npu
[OBefleHHi Noro BUHW, BUXOAAYM 3 KPUTEPIiB PO3YMHOCTI, LOOPOCOBICHOCTI Ta HafleXHOI 06aYHOCTI, MOXe BU-
KNUKaTU MeBHY KPUTUKY. AQXKe, Mo-MnepLue, 3aKOHOZaByYa HEBM3HAUYEHICTb CTBOPIOE NEBHi TPYAHOLLi A1 CAMOro
KOHTPOJTIOI0YOro OpraHy nif Yyac yxBajeHHA HMM BiAMOBIAHMX pilleHb, a MO-Apyre, MOXe CyryBatu nepegy-
MOBOIO [J11 MOPYLUEHHA 3aKOHHMX iHTepeCiB NMAaTHMKIB MOAATKIB i KOPYNUIMHNUX PU3KKIB. Y eAKNX HOPMATKB-
HO-MPaBOBUX aKTax AUCKPeLis po3rnAfaeTbCs, 30KpemMa, AK KopynuioreHHWI GaKTop, HaCNiAKOM AKOrO MoXe
6yTV BUHUKHEHHA MOXKNMBOCTEN A1A 3MI0BXUBAHHA HaaHUMK NOBHOBaXeHHAMM. [Mpn LboMy HeobxiaHO Bpa-
XOBYBATW, LLO HANIEXHMM YNHOM BCTAaHOBJIEHI ANCKPELiiHi NOBHOBaXeHHA A03BONATb 3abe3neuntn epekTnBs-
HY NPaBO3aCTOCOBHY AiANbHICTbS.

3Baaloum Ha Le, a TaKOXK CBITOBMI [OCBIA BUKOPUCTAHHA B MOAAaTKOBOMY MpPaBi OLiHHMX MOHATb, HaAaHHA
NoAaTKOBUM OpraHam AMCKPELiHUX MOBHOBaXeHb OLiHIOBaTY JiAHHA NiaTHMKA NoAaTKiB MpU OBEAEHHI NOro
BVIHU, BUXOAAUN 3 KpUTEPITB PO3YMHOCTI, LOOPOCOBICHOCTI Ta HaneXXHOi 06aYHOCTI MOXKHa PO3rnAJaTH K Heob-
XiHy BiANOBiAb AepKaByM Ha BUKIMKM B YMOBaxX EKOHOMIYHOI rnobanisauii  arpecBHOro NnogaTKOBOrO MiaHy-
BaHHA. AflXKe NaTHMKM NOAaTKIB MOCTINHO BULLYKYIOTb HOBI MOXMBOCTI 3MEHLUEHHSA NOAAaTKOBMX 30060B'A3aHb,
BMKOPUWCTOBYOYYM CTaNiCTb NOAATKOBMX HOPM I 34iINCHIOIYMN MaHinyntoBaHHA HAMK, GOPMasbHO He NopYLLYyoUn
3akoHogaBcTBO. OHOYACHO TaKMWI NigXif BUMarae JOTpUMaHHA 6anaHCy MiX CMPOMOXKHICTIO MOAATKOBUX opra-
HiB BUKOHYBaTM NOKNafeHi Ha HMX 3aBAaHHA | PYHKLUIT 1 JOTPMMaHHAM 3aKOHHMX NpaB Ta iHTepeciB NNaTHUKIB
noaaTkiB.

' MonaHnyko A. BuHa B NogaTKoBOMY MpaBi: KiHeLb BifNOBianbHOCTI «3a TOro xaonuya» ym peiHkapHauis ginosoi metn? Opu-
ouyHa npakmuka. URL: //pravo.ua/vina-v-podatkovomu-pravi-kinec-vidpovidalnosti-za-togo-hlopcja-chi-reinkarnacija-dilovoi-
meti/ (paTa 3BepHeHHA: 15.05.2021).
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W Anomauis.

CTaTTiO NPUCBAYEHO JOCNIAMKEHHIO MOBHOBAXKEHb KOHTPOJIIOOUMX OPraHiB 4OBOAUTY, LLO BUMHAKOYN NEBHI
nii abo ponyckarun 6e3aiAanbHICTb, NIATHUK NOAATKIB MaB MOXMBICTb 4S1A AOTPYMAHHA NpaBui Ta HOPM, 3a
NnopyLleHHA AKUX nepefbayeHa BiANOBiAanbHICTb, MPOTe AifAB HEPO3YMHO, HeAOOPOCOBICHO Ta 6e3 HaneXHol
06aYHOCTI, WO € CBIJYEHHAM BMHM Y BUMHEHHI MOAATKOBOIO NPaBonopyLUeHHsA. PO3KPUTO 3MICT MOHATb «pO3yM-
HiCTb», «40OPOCOBICHICTbY, «<HaneXxHa 06auHICTb» Y Teopii Ta NPaBO3aCTOCOBHIN AiANbHOCTI.

'Annotation.

The article is devoted to the study of the powers of control authorities to prove that by committing certain
actions or allowing inaction, the taxpayer had the opportunity to comply with the rules and regulations for
violation of which liability is provided. However, he acted unreasonably, in bad faith and without due diligence,
which is evidence of fault in committing a tax offense. The meaning of the concepts «reasonableness», «xgood
faith», «due diligence» in theory and law enforcement is revealed.
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V cross-border cooperation between Ukraine and
Visegrad group countries in scientific, technical,
cultural and educational sphere: legal basis

TpaHckopOoHHe cniepobimHuymeo YkpaiHu
ma KpaiH euwe2padcbKOi 2pynu y HayKo8o-mexHiYHiU
ma KysibmypHO-0ce8imHili cghepi: icmopuko-rnpaeosi 3acadu

KniouoBi cnoBa:
MpaHckopOoHHe cnispobimHUUMeo, YkpaiHa, Buwezpadceka epyna, HayKkoso-mexHiyHa cgepa,
KyJlbmypHO-0C8imMHSA cghepa.

Key words:
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'Hoc-raHOBKa npo6nemu. Ha po3BWTOK i CTAaHOBNIEHHA TPAHCKOPAOHHOrO CMiBPOGITHUUTBA YKpaiHu
3HaYHO BMJIMHYNW 3MiHW, KOTPUX 3a3Hanu NOniTUKa, coliasbHO-eKOHOMIUYHa Ta NnpaBoBa CMCTeMa Halloi Aep-
»aBu. CborofHi icHyroui HayKoBi OCNIAXKeHHA TPAaHCKOPAOHHOIO CMiBPOBITHNLTBA CKOHLIEHTPOBAHI NepeBayk-
HO HAaBKOMO €KOHOMIYHUX, NONITONOrIYHUX, iICTOPUYHNX, COLiafIbHUX MUTaHb, MMTaHb Mi>KHAapPOAHUX BiAHOCKH
Ta AiepKaBHOro ynpasniHHA. [pocnigKoBYETbCA, WO 34e6iNblUOro Y PUANYHIN NiTepaTypi OCNiAXKEHHA CKOH-
LleHTPOBaHi NepeBaXHO Haf AOCHIAXEHHAM TPaHCKOPAOHHOMO CniBpobIiTHMLTBA TepuTopianbHUX FpoMag, ix
npeacTaBHULbBbKMX OpraHiB Ta ix 06'eqHaHb, MiCLIeBMX OpraHiB BUKOHaBYOI BfaaW, KOTPi B3aEMOAIiOTb i3 Tepu-
TOpianbHUMM rpOMajamMu Ta BifNOBIAHMMUW OpraHamy BRagm CyCifHix aep»as. HaTomicTb HayKoBi po3po6KM
BITUM3HAHMX BUEHUX-OPUCTIB CTOCOBHO AOCAIAXKYBaHOI TeMaTVK/ € HEAOCTAaTHIMK, TOMY Ha AaHWU Yac 36epira-
€TbCA NoTpeba B AOCNIAKEHHI ICTOPMUYHMX Ta MPaBOBUX 3acaj TPAaHCKOPAOHHOMO CMiBpobiTHULUTBA YKpaiHu Ta
KpaiH BuwerpaacbKoi rpynm y HayKOBO-TEXHIYHIl Ta KYNbTYPHO-OCBITHIl cdepi.

AHani3 octaHHiX gocnigKeHb i ny6nikauii. Pi3Hi acnekTy Nnpo6nemaTnKm icTOpnKo-npaBoBYX 3acaj TpaH-
CKOPAOHHOTO CMiBPOGITHNLUTBA YKpaiHM Ta KpaiH BrierpafcbKoi rpynu y HayKoBO-TEXHIUHI Ta KySbTypHO-0-
CBITHIN cdepi gocnigxKyBanncb Takumm BueHUMU, AK: Aptbomos |.B., babaHcbka O.B., bapeeHko A.B., binak O.0.,
Bacunbes €.0., BonowwuH 10.0., TaparoHny B.B., lTerepow K.B., TonoBka A.A., ToHuapeHko T., JonuHsak 10.0.,
€uak 0.b., 3ano3Hoga 0.C. 3apgai A., Kiw €., KonogsxxHa B.B., KocTioueHko A.M., Mip3oes P. L. ornu, Mopo3 B.
Ta iH., O4HaK JOCNigXeHHSA iCTOPUKO-NPaBOBMX 3acaj TPAHCKOPAOHHOMO CNiBPO6ITHMLTBA YKpaiHM Ta KpaiH Bu-
LerpafCcbKol rpynu y HayKoBO-TEXHIYHIN Ta KyNbTYPHO-OCBITHIN chepi CKOHLEHTPOBaHi NepeBa)HO HaBKOJIO
€KOHOMIYHMX, NONITONOrIYHUX, ICTOPUYHUX, COLialbHUX MNTaHb, @ TAKOX NUTaHb MiXXHapOAHUX BIAHOCUH i Aep-
»KaBHOrO yrpaBiHHA, a aHasli3 HAYKOBUX PO3POOOK BITYUN3HAHUX BUEHUX-IOPUCTIB A€ NiiCTaBM BCTAHOBUTM, LLIO
Ha AaHWUI Yac IDPUANYHOI HayKOK He 4OCTaTHbO yBarv NPUAINAETbCA JOCNIAKEHHIO Li€l npobneMaTuKu.

MerTa. [Jocnigntin icTopuko-npaBoBi 3acagn TPAHCKOPAOHHOrO CNiBpPOOGITHMLTBaA YKpaiHU Ta KpaiH Buwe-
rpaACbKOoi rpynu y HAyKOBO-TEXHIUHIl Ta KyNbTypPHO-OCBITHIl cdepi.

Buknag ocHoBHOro matepiany. TpaHCKOPAOHHE CMNiBPOOITHULTBO € 0COOGNMMBMM Pi3HOBUAOM ChiBMApaLi
rpomap, po3TalloBaHUx 651M3bKo, NPOTe PO3MEKOBAHMX AePKaBHUMM KOpAOHaMU. BOHO cnpuse 06’egHaHHIO ix
XUTeniB, AKi CTONITTAMU Manu CNinbHY iCTOPIto, CXOXKi NOOYT i MEHTANbHICTb, @ TAaKOX MatoTb TPAAWLINHI POAUHHI
3B'A3KY, APYXHi Ta NpodeciliHi B3aEMMHW, CMiNbHI iIHTepecy B CyyacHOCTI. YKpaiHa Ha 3anpolleHHa Komitety Mi-
HicTpiB Pagn €Bponu NoctaHoBoto BepxosHoi Pagn Ykpainum N2 3384-XI Big 14 nunHa 1993 poKy npreaHanacb
[0 €EBpoOnericbKoi paMKOBOT KOHBEHLIiT PO TPaHCKOPAOHHE CNiBPOBITHULTBO MiXX TepUTOpianbHUMM OOLLMHAMM
abo Bnactamu,' 3akoHom YkpaiHu N2 452/97-BP Big 15 nunHa 1997 poky Halla AepkaBa paTudikyBana Esponei-
CbKY XapTito MicLLeBOro camoBpsaayBaHHsA, patudikauia XapTii 6yna ofHieto 3 nepegymos BcTyny fo Pagu €spo-
nn.? BepxosHa Papa Ykpaitu 3akoHom YkpaiHu N 1879-1V Big 24 uepsHsa 2004 poky paTtudikysana JogaTkoBui

' TNocTtaHoBa BepxoBHoi Pagn Ykpaitu «[po npuegHaHHA YKpaiH1 o €BPONeicbKoi paMKOBOT KOHBEHLT MPO TPaHCKOPAOHHE
CNiBPOBITHULTBO MiXK TeprTOpianbHNMK obLwmHamy abo Bnactamuy. URL: https://zakon.rada.gov.ua/laws/show/3384-12#Text

2 3akoH YKpaiHu «[po patudikaLio €BponeincbKoi xapTii micLeBoro camoBpsayBaHHA». URL: https://zakon.rada.gov.ua/laws/
show/452/97-%D0%B2%D1%80#Text
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npotokon Ta MpoTtokon N2 2 no KoHeeHuii,* MpoTtokon N2 3 no KoHeeHUii patudikosaHo 3akoHom N 4704-VI Big
16 TpaBHA 2012 poky* Ta nignucana Yrogy npo acouiauito Mixk YKpaiHoto, 3 OfHIEl CTOPOHM, Ta EBPONENCbKM
Coto30M, EBpONENCbKUM CMiBTOBAPMCTBOM 3 aTOMHOI eHeprii i IXHIMK fepKaBaMu-unieHamu, 3 iHLWOT CTOPOHNK?
OTxe, Halla fiepKaBa NprefHanach Ta paTndikyBana OCHOBHI MiXKHapOAHO-NPaBOBi AOKYMEHTU, KOTPi CTOCY-
0TbCA i€l cdepm NpaBoBUX BIZHOCUH. TaKOX € HEMana KiflbKiCTb NigNMcaHnx Mixaep»kaBHUX 4OTOBOPIB i3 cycia-
HiMK KpaiHaMK, KOTPi CTOCYOTbCA TPAHCKOPAOHHOIO CriBPObIiTHMLTBA. [10 TaKUX MixAepr»KaBHMX OroBOPIB Ha-
nexatb, HanpukKnag, 4OroBopy MixXK YKpaiHOo Ta fiep»kaBaMu, 3 AKMMM BOHa Ma€ CninbHi KopgoHy, [lorosip npo
OCHOBWM fobpocyciacTea Ta CNiBPObGITHMLTBA MiX YKpaiHoto i Yropcbkoto Pecnybnikoto Big 01 nunHA 1992 poky,®
Jorogip mixk YKpaiHoto i Pecny6nikoto Monblya npo fo6pocyciacTBo, APY»KHi BIAHOCKHM i CNiBPOGITHALTBO Bif
18 TpaBHA 1992 poky,” Jorosip npo gobpocyciacteo, Apyx06y i cniBpobiTHULTBO MixK YKpaiHoto Ta Pecny6nikoto
MongoBa Bif 23 xoBTHA 1992 poky,? [loroip npo Ao6pocCycCiacTBO, APYXKHi BIAHOCUHM i CNiBPOBITHULTBO MiX
YkpaiHoto Ta CnoBaubKoto Pecnybnikoto Big 29 yepBHa 1993 poky,’ lorosip npo BiAHOCMHU JO6POCYCIACTBA i
CniBpoObITHULUTBA MixK YKpaiHOoto Ta PymyHieto Big 17 nunHaA 1997 poky.'® Y umx oroBopax BU3HAUYEHO, WO KpaiHK
3000B'A3aN1Cb NiATPMMYBATV Ta MOCUIOBATU 3aNlyYeHHsA perioHanbHKX Ta MiCLIEBUX OpraHiB Blagu Ao TpaH-
CKOPAOHHOTO CMNiBPOBITHULTBA Y Pi3HMX Chepax, 30Kpema i B HayKOBO-TEXHIYUHIN Ta KySIbTYpPHO-OCBITHIN cdhepi.

CycninbHi BIiZHOCUHM Y MeXax TPaHCKOPAOHHOrO CNiBPOGITHULTBA, WO BNACcTMBI YKpaiHi i3 2004 poky yHOp-
MOBaHi y 3akoHi YkpaiHu «[1po TpaHCKOpAOHHe cniBpobiTHULTBOY». Lleli 3aKkoHoAaBuMiA akT BM3HaYaE MeTy Ta
NPUHLMNM TPaHCKOPAOHHOIO CNiBPOOGITHNLTBA; NPaBOBY OCHOBY; Noro chepu Ta opraHizauinHi ¢opmu; NOBHO-
BaXKeHHA Cy6'eKTiB TPaHCKOPAOHHOIO CNiBPOGITHMLTBA YKPaiHUW; OpraHy TPaHCKOPAOHHOMO CMiBPOGITHULTBA;
nopAfoK YTBOpPeHHA 06’eAHaHHA €BpoperioHanbHOro cniBpobiTHMLTBA, MaTepianbHe Ta ¢iHaHCOBe 3abe3ne-
YeHHsA X [iANbHOCTI; CTaTyC €BpONeNcbKoro o6’eAHaHHA TepuUTopianbHOro crniBpobiTHMLTBA, a TakKoX 3acagu
LepKaBHOI NiATPUMKU TPAHCKOPAOHHOTO cniBpobiTHMLUTBA.'! OKpiM LIbOro 3aKOHOAABYOrO aKTy, PerymnorThb iH-
CTUTYUIAHWIA | OpraHi3aliiHo-NPaBoOBUIN MeXaHi3M TPaHCKOPAOHHOrO CiBPO6ITHNUTBA | 3akoHM YKpaiHu «[po
MicLeBe camoBpAfyBaHHA B YKpaiHi», «[1po micuesi AepkaBHi agmiHicTpauii», «[1po 3acaan gep»kaBHOI perio-
HanbHOT NONITUKN» Ta «[1PpO CTUMYIIOBaHHA PO3BUTKY PErioHiB» Ta iH.

CbOrofiHi TpaHCKOPAOHHE CNiBPOOITHULTBO MOXe 3AiMCHIOBaTUCA B pAAi chep, 30Kpema i B HayKOBO-TEX-
HIYHIl Ta KyNbTypPHO-OCBITHIN cdepi. 3MICTOM TPaHCKOPAOHHOTO CNiBPOOITHULTBA € CRiNbHI Aii MiX cy6’ekTamu
i yYaCHMKaMW TaKKX BiAHOCWH i3 YKpaiHu Ta BignoBigHMMMN Cy6'eKTaMm i yyacHUKaMK i3 CYCiiHIX aepaB y BU-
weBKasaHNx chepax. Hapasi cyb’ektamu i yyacHUKamu i3 YKpaiHu Ta BignoBigHUMY Cy6’eKTaMu i y4acHMKamMm
i3 KpaiH BrwerpaacbKoi rpynu po3pobnaioTbca Ta peanizoByoTbCA CNibHI iHiLiaTMBY, 3axo4n, NPoeKTy, Npo-
rpamm Ta cTpaTerii y pi3Hux cdepax, 30Kpema i B HAyKOBO-TEXHIUHI Ta KyNbTYPHO-OCBITHIl, AKi Nepenbayatotb
KoopZauHaLito cniBpobiTHMLTBA Ta aKyMytOBaHHA Ha BM3HayeHWI nepiof pecypciB 3 METO CMibHOro 3Ailc-
HEHHA BiAMOBIAHMX 3aX0AiB.

TpaHckopaoHHe cniBpobITHULTBO MixK YKpaiHOoto Ta ClIoBayUMHOK NOYano po3BMBaTUCH i3 1993 poky. TpaH-
CKOpAOHHE CriBPObITHULTBO MiX YKpaiHot Ta C/IoBaY4MHOK MOXKHA OXapaKTepur3yBaTy B3aEMOMOPO3YMiHHAM
Ta CMifIbHUM MParHeHHAM PO3WMPUTU Ta NorNMbuTK cniBnpauio y pisHux chepax. Mpotarom 1993 — 2020 pp.
Biibynacb He Mana KifbKicTb ABOCTOPOHHIX Bi3WTiB NpeACcTaBHMKIB PI3HOro piBHA OpraHis Bfaau Ta yknageHo
HeMany KinbKicTb 4OTOBOPIB Ta Yrof LWoAo TPaHCKOPAOHHOTO CNiBpobiTHMLUTBA Y pisHUX chepax, 30Kpema i B Ha-
YKOBO-TEXHIYHI Ta KyNbTYpHO-OCBITHIlN cdepax. [lorosip npo Ao6pocCyciacTBO, APYKHi BiHOCKHM i cniBpobiT-

3 3akoH YKpaiHu «[po BHeceHHs 3MiH Jo [NocTaHoBY BepxosHoi Pagn Ykpainu «[po npreaHaHHA YKpaiHu Ao €BponencbKoi KOH-
BEHLIii PO OCHOBHI MPUHLMMN TPaHCKOPAOHHOIO CMiBPOBITHMLITBA MixXK TepuTopianbHUMK 06LwrHamMmn abo opraHamu Bnagm 1980
POKy» Ta Npo patudikaLito AoAaTKOBUX MPOTOKONIB A0 EBPONENCbKOI PaMKOBOI KOHBEHLiT PO TPaHCKOPAOHHE CMiBPObITHNLTBO
MK TepuTopianbHUMK 06LwmHamm abo snactamu». URL: https://zakon.rada.gov.ua/laws/show/1879-15#Text

4 3akoH YkpaiHu «Mpo patudikauito Mpotokony N2 3 fo EBpoNeNcbKOi PaMKOBOI KOHBEHLi MPO TPaHCKOPLOHHE CMiBPObITHY-
LTBO MiX TepuTOpianbHUMK 06WrHamn abo BacTAMU CTOCOBHO 06'eAHaHb €BpoperioHanbHoro cnipobitHuyTBa (OEC)» . URL:
https://zakon.rada.gov.ua/laws/show/4704-17#Text

> Yropa npo acouiauito Mix YKpaiHoto, 3 ofHi€l cTopoHu, Ta EBponelicbknm Coto3oM, EBPONENCbKMM CNiBTOBaPUCTBOM 3 aTOMHOI
eHeprii i IXHIMV gep>kaBamn-uneHamu, 3 iHwoi ctopoHu. URL: https://zakon.rada.gov.ua/laws/show/984_011#Text

¢ JloroBip npo ocHoBKM JobpocyciacTBa Ta CNiBPo6iTHULTBA MiX YKpaiHoto i YropcbKoto Pecny6nikoto. URL: https://zakon.rada.
gov.ua/laws/show/348_0044#Text

7 [oroBip mix YKpaiHoto i Pecnybnikoto lNMonblyeto npo Ao6pocyciacTBo, APYXHi BifHOCKMHM i cniBpobiTHuuTBO. URL: https://
zakon.rada.gov.ua/laws/show/616_172#Text

8 [oroBip npo aobpocycincteo, ApyxOy i cniBpobITHULTBO MixX YKpaiHoto Ta Pecny6nikoto Mongosa. URL: https://zakon.rada.
gov.ua/laws/show/498_161#Text

°  [loroBip npo Ao6pocyCiacTBO, APYXHI BifHOCKMHM i CNiBPobITHULTBO MixK YKpaiHoto Ta CnoBaubkoto Pecny6nikoto. URL: https://
zakon.rada.gov.ua/laws/show/703_150#Text

19 NoroBip npo BigHOCUHYK JobpocyciacTaa i cniBpobiTHMLTBA MixK YKpaiHoto Ta PymyHieto. URL: https://zakon.rada.gov.ua/laws/
show/642_003#Text

"' 3akoH YkpaiHu «[po TpaHckopaoHHe cniBpobiTHULTBO». URL: https://zakon.rada.gov.ua/laws/show/1861-15#Text
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HUUTBO MixK YKpaiHoto Ta CnoaLbKoto Pecnybnikoto, yknageHuii 29 yepsHa 1993 poKy € 6a30BUM JOKYMEHTOM
o0 yKpaiHCbKO-C/IOBaLbKoro cnispobitTHMUTBa.' [paBoBY OCHOBY HayKOBO-TEXHIYHOro CniBpobiTHMLTBA Ta
KYJIbTYPHO-OCBITHbOIO CMiBPOBGITHMLTBA MiX YKpaiHoto Ta CnoBaubkoto Pecny6nikoto y Uil cdepi cTaHOBNATD:
Yroga mix KabiHeTom MiHicTpiB YKkpaiHu Ta Ypagom CrnoBaubkoi Pecny6nikm npo HayKOBO-TEXHONOTiYHe cniB-
pobiTHMLTBO, NignuncaHa 02 rpyaHA 2002 poky,? Yroga mix KabiHeTom MiHicTpis YkpaiHu Ta Ypagom CnosaLbKoi
Pecny6niku npo eKoHOMiUHe, MPOMUCSIOBE Ta HayKOBO-TEXHIYHE CMiBPOOGITHULTBO, NignuncaHa 24 nucronaga
2005 poky,® Yroga mixk MiHiCTepCTBOM CiflbCbKOro rocnofapctsa i NpoaoBonbcTBa YKpaiHu i MiHictepctBom
3emnepobctea CnoaLbKoi Pecnybniky npo eKOHOMIYHE, HayKOBO-TEXHIYHe Ta BUpOOHMYe criBpobiTHULTBO,
nignucaxa 14 TpaBHa 1993 poky,* Yroga npo HaykoBe cniBpobiTHMLTBO HauioHanbHOI akagemii Hayk YkpaiHu Ta
CnoBaLbKoi akagemii Hayk, nignucaHa 2004 poky, TepMmiH Aii Akoi npoposxeHo,® [orosip Mixk MiHicTepcTtBOM
KynbTypu i MucTelTB YKpaiHu Ta MiHicTepctBoM KynbTypu CnoBaLbKoi Pecny6niku npo cniBpo6iTHULTBO B ra-
nysi KynbTypu, nignucaHmi 23 ciyHa 1996 poky Ta iH.°

o npuknagy, 3aBAAKN aKTVBHOMY TPaHCKOPAOHHOMY CNiBPOOGITHULTBI Y HayKOBO-TEXHIUHIN chepi byno
cTBOpeHo CninbHWI YKPaiHCbKO-CNOBALbKUIA KOMITET i3 HayKOBO-TEXHIYHOIO CriBpOOITHMLTBA. 3aBAaHHAM
LibOro KOMITeTYy € BM3HAUYeHHA NpioputeTHUX chep cniBpobiTHNLTBA, PO3PO6EHHA NPIOPUTETHUX NPOrpam
cniBnpadi, BUKOHAHHA CNiNbHUX NPOEKTIB Ta Nporpam, 3AiMCHIOBaTX aHani3 3arajibHOro ctaHy cniBpobiTHU-
LTBa Ta BUPOONEeHHA pekoMeHZauil AnA NigBULLEeHHA Noro epeKTUBHOCTI. KOOpAUHY0Tb po6OTY LIbOro KoMi-
TeTy MiHiCTepCTBO OCBITU | HayKM YKpaiHW, i3 yKpaiHCbKOI CTOPOHM, a MiHicTepcTBO WKinbHULUTBa CnoBaLbKoi
Pecny6niku 3i cnoBaubKoi CTOPOHU. AKTUBHO 3[iMCHIOETbCA CMiBNpaLsA HayKOBMUX YCTaHOB, 30KpeMa Hauio-
HaNbHOI akageMii Hayk YKpaiHu Ta akagemii Hayk CnoBaLbkoi Pecny6niku Ta iH.. He maHeLw BaxnuBoto chepoto
€ TPaHCKOPAOHHEe cniBpobITHMLTBO Yy chepi KynbTypu. Ha cborogHi cniBpo6iTHMLTBO ABOX KpaiH y 3a3Haue-
HiI cdepi 3aincHI0ETbCA BignosigHO Ao Mporpamu cniBpobiTHULUTBA MixK MiHicTepcTBOM KynbTypu YKpaiHu
Ta MiHictepctBom KynbTypu CrnoalbKoi Pecny6niku. Y BignoBigHOCTI i3 ui€to Mporpamoro CTOPOHU MatkoTb
obMmiHBaTMCA iHPOPMaLLito CTOCOBHO Pi3HUX KyNbTYpPHUX 3axofiB, XYAOXHix decTmBanis; cnpuaTy y4yacTi
MUTLIB | KONEKTUBIB Y KyNbTYPHUX 3axofax; 0omiHoBaTMCA Aeneradiamy GpaxiBLis, ekcnepTi i npeAcTaBHUKIB
opraHisauin Ta yctaHoB Y chepi KynbTypu i MACTELTBA 3 METOK PO3BUTKY i MOrMMONeHHA cniBpobiTHMLTBa Y
3a3HaueHin coepi.’

YKpaiHa Ta [MonbLa ue Ti KpalHW, KOTPi MatoTb CMifibHe iCTOPUYHE MUHYNe, TICHO NepenniTaloTbCA NOMITUYHI,
€KOHOMIiYHi, €THiYHi, penirifHi, OCBITHI Ta KyNbTYpHi Npolecu. IcTopia CBigYNTb, WO TPaHCKOPAOHHE CMiBpo6IT-
HUUTBO YKpaiHu i MonbLi 3apoannock y rmnboky gaBHUHY. [lo npuknagy, KouaH P. Buginae Taki etanu noro
PO3BUTKY: «3aPOAKOBUINY», «COLiaMliICTUYHUIY», «aHANITUYHNI», KKOHCTPYKTUBHUM». BignoBigHO, KOXXHOMY i3 eTa-
nis 6yny npuTaMaHHi pisHi HanpamMu cnisnpadi, opmyBaHHsA NPaBOBOro, opraHisalinHo, Ta ¢piHaHcoBOro 3abes-
neyeHHA LbOro CniBpoO6IiTHULUTBA. 3rofoM, TPAHCKOPAOHHE CNiBPOGITHULTBO YKpaiHu i [MonbLyi nepenwno Ha
«iHTerpauifiHW» eTan AKMN CNPUAE iHTerpaii YKpaiHy 4o éBPOMNENCbKOro NpocTopy. 3ynMHMMOCh OriA[40BO Ta
OMUCOBO Ha eTarnax PoO3BUTKY TPAHCKOPAOHHOTO CMiBPOBITHULTBA LIMX KPaiH: «3apOAKOBUIA», «COLianiCTUYHNNY,
«aHaNITUYHWI», KKOHCTPYKTUBHMI». Meplunii eTan «3apoaKoBuii» — TPAHCKOPAOHHE CniBpObIiTHULTBO NepeBa-
»ano NPakTUYHO Yy TOProBesibHO-eKOHOMIYHIN, AyXOBHIl, KyNnbTypHil cdepax. [Jpyrui etan «couianicTMyHminy —
TPaHCKOPAOHHOrO CniBpobiTHULUTBA po3noyvasca Y 40-x pp. XX cT. (nicna apyroi cBiTOBOI BiliHM) i TpMBaB 0
KiHUA 80-x pp. TpeTii eTan «aHaniTnuHUn» (1980 pp. — noyatok 1990- x pp.) Le OyB AKICHO HOBWIA eTan PO3BUTKY
TPaHCKOPLOHHOTO CriBPObITHMLTBA, KOTPUIA peanisyBaBCA BXe B YMOBaX He3anexHoi YKpaiHv i geMoKpaTUYHOI
Monbui. Lli ABi KpaiHM pobunn KpoKu LWoHalKpalle Hanaroguti TpaHCKOpAOHHE CniBpobiTHULUTBO. [incTaBamm
oo uboro 6yB po3prB YCTaHOBMIEHMX 3B'A3KIB, agke Ha noyatky 90-x pp. BigbyBanuca 3miHM y 30BHiLLHIN
Ta BHYTPILLHI noniTuui YKpaiHn Ta Monbui. Came uel eTan CTaHOBMIEHHA TPAHCKOPAOHHOIO CMiBPObITHMLTBA
[BOX KpaiH cnpuas $popmMyBaHHIO HOPMaTVBHO-MPABOBOT OCHOBM fIKa BPerysiboBasa CycnifbHi BifHOCUHY LibOro
cniBpobiTHULUTBA. YeTBepTUI eTan, <KOHCTPYKTUBHUIA» (3 cepenHm 1990-x pp. MO CbOroAHILLHIN feHb). Ha ubo-
My eTani BifbyBa€TbCA TPAHCKOPAOHHA CniBMNpaus y pisHUX chepax, 30Kpema, po3pobnalTbea i peanisyoTbea

' [orosip npo fo6pocycCiACcTBO, APYXKHi BIfHOCUHM i CMiBPOBGITHULTBO Mix YKpaiHoto Ta CnoBaubkoto Pecniybnikoto. URL: https://
zakon.rada.gov.ua/laws/show/703_150#Text

2 Yroga mix KabiHeTom MiHicTpiB YkpaiHu Ta Ypsgom CnoBaubKoi Pecny6nikv npo HayKOBO-TEXHOJOTYHE CMiBPOGITHULTBO.
URL: http://zakon3.rada.gov.ua/laws/show/703_020

3 Yropa mix KabiHeTom MiHicTpis Ykpaitu Ta Ypagom CnoBaLbKoi Pecny6nikv Npo eKOHOMiUHe, MPOMMCIOBE Ta HayKOBO-TEXHiu-
He cniBpobiTHMUTBO. URL: http://zakon3.rada.gov.ua/laws/show/703_058

4 Yropa mix MiHicTepCTBOM CiflbCbKOro FOCnogapcTaa i NpogoBonbCTBa YKpaiHu i MiHictepcTBom 3emnepobctea CnoBaLbKoi Pec-
ny6niku Npo eKoHOMiYHe, HayKOBO-TexHiuHe Ta BUpobHmue cnispobiTHMUTBO. URL: http://zakon3.rada.gov.ua/laws/show/703_033

®  Yropa npo HaykoBe cniBpobiTHULTBO HalioHanbHoi akagemii Hayk YkpaiHu Ta CnoBaubkoi akagemii Hayk. URL: https://slovakia.
mfa.gov.ua/spolupraca/zmluvna-baza

¢ [orogip Mix MiHicTepcTBOM KynbTypw i MUCTeLTB YKpaiHu Ta MiHictepcTBoM KynbTypu CnoBaubkoi Pecny6niku npo cniBpobit-
HMUTBO B ranysi kynbtypu. URL: https://zakon.rada.gov.ua/laws/show/703_028#Text

7 OcHoBa Ta BekTopy TKC YkpaiHu Ta CnoBauumHu. URL: https://evnuirvnu.edu.ua/bitstream/123456789/4659/3/8553.pdf
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CrifbHI NPOEKTN | Nporpammn Ha perioHanbHOMY Ta MiCLLIEeBOMY PIBHAX AKi fal0Tb MOXKNUBICTb BUPILLYBaTX NPO-
6nemMy NPUKOPAOHHUX TEPUTOPINA, L0 Yy CBOI Yepry Crpuse NiABULLEHHIO PiBHA iX coLiafibHO-eKOHOMIYHOro
po3BUTKY.2

MpoTarom 1993 — 2020 pp. Bigbynack He Mana KiflbKiCTb BOCTOPOHHIX Bi3UTiB NpeCTaBHUKIB Pi3HOTO piBHA
opraHiB Bnagu Ta YKfiafeHo HeMany KifibKiCTb JOrOBOpIB Ta yrof WoAo TPaHCKOPAOHHOro cniBpobiTHMLTBA Y
pi3HUX chepax, 30Kpema i B HayKOBO-TEXHIUHII Ta KyNbTYpPHO-OCBITHIN. [loroBip mix YkpaiHoto i Pecny6nikoto
MonbLua npo Ao6pOoCyCiACTBO, APYKHi BIGHOCKHM i CNiBPOBGITHNLTBO, yKnageHnin 18 TpaBHA 1992 poky € 6a30-
BVIM JOKYMEHTOM 00 YKPAIHCbKO-NMOJIbCbKOro CniBpo6ITHNLTBA,” CniBpobiTHMLTBO Y cdepi HayKu i TexHONO-
riv pernameHtye [lorosip Mixk Ypagom Ykpainm Ta Ypsagom Pecny6niku MNMonblia npo cniBpobiTHULTBO B cdhepi
HayKW i TexHonorin,'® nignucaHunin 12 ciyHa 1993 poky, cniBpo6ITHULTBO Yy ranysi KynbTypu, HayKu i OCBiTU per-
nameHTye Yrofia mixx Ypagom Ykpainu i Ypagom Pecny6niku MNMonblia npo cniBpobiTHULTBO B ranysi Kynstypwu,
Haykwu i ocsiTi, "' nignuncana 20 TpaBHA 1997 poky Ta iH.

YKpaiHCbKO-yropcbka TpaHCKOpAOHHa chiBnpausa 6epe cBi noyatok i3 1993 poky. Ha nouaTtky 2000 pokis
TPaHCKOPLAOHHe CMiBPO6ITHNLTBO YKpaiHU Ta YropLUHM OTPUMaNo HOBU iMMyNbC PO3BUTKY, 10 NpuKnagy 6yno
yXBaJieHo 3aKkaprnaTcbKo o6nacHO paaoto Ta 3aranbHUmMM 36opamu obnacti Cabonu-Catmap-beper, KoHuenuii
[ABOCTOPOHHbOTO PO3BUTKY NMPUKOPAOHHUX TEPUTOPIN. Y Hill BU3SHaUYe€HO NPUHLMUMNK Ta OCHOBHI 3aBAaHHA. Me-
TOI JaHOI KOHLEeMNLii € NPUCKOPEHHA eKOHOMIYHOIO PO3BUTKY MPUKOPAOHHUX TEPUTOPIN KpaiH, MOKpPaLLeHH:A
AKOCTi XKUTTA HaceNeHHA, Ta MaKCMManbHO BMKOPUCTOBYBaTW TPAHCKOPAOHHE CMiBPOGITHALTBO Y pi3HMX cde-
pax, 30Kpema B HayKOBO-TEXHIYHI Ta KyNbTYPHO-OCBITHIl.'?

MpoTarom 1993 — 2020 pp. Bigbynack He Mana KiflbKiCTb BOCTOPOHHIX Bi3UTiB NpeCTaBHUKIB Pi3HOIO piBHA
opraHiB Bnagu Ta yKfiafeHo Hemany KifibKiCTb JOroBOpIB Ta yrof WoAo TPaHCKOPAOHHOro cniBpobiTHMLTBA Y
pi3HUX cdepax, 30Kpema B HaYKOBO-TEXHIUHIl Ta KYNbTYpPHO-OCBITHIl. [JoroBip npo ocHoBM A06pOCycCiacTBa Ta
cniBpobiTHULUTBA MixK YKpaiHoto i Yropcbkoto Pecnybnikoto, yknageHuin 06 rpyaHa 1991 poky € 6a30BMM AOKY-
MEHTOM LLOAO YKPaiHCbKO-YropCbKOoro cniBpobiTHALTBA,' nepeBa)Ha GinbluUicTb NUTaHb YKpaiHCbKO-YropCbko
CniBpoO6ITHMLTBA B rany3i oCBiTY i HayKM BperynboBye Yroaa Mix Ypagom YKpainu i Ypsagom Yropcbkoi Pecny6ni-
K1 Npo cniBpobITHALTBO B ranysi KynbTypu, OCBITU i HayKu, NignncaHa 4 KBiTHA 1995 poky,'* cniBpobITHNLTBO y
ranysi Hayku Ta TeXHOJOTi peryntoe Yroga Mixk Ypagom YKpaiHu Ta Ypagom Yropcbkoi Pecny6nikv npo cniBpo-
GITHVMLITBO B ranysi Hayku Ta TEXHONOTIN, nignucaHa 19 TpasHA 1995 poky,' Ta iH. MpoTarom 1993 — 2020 pp. y
pamKax yKpaiHCbKO-yropCbKOro TPaHCKOPAOHHOIO CMiBPOOGITHNLTBA peanizoBaHO HeMana KifbKiCTb CRifIbHUX
iHBeCTULINHMX NPOEKTiB 060X KpaiH B HAyKOBO-TEXHIUHIl1 Ta KyNbTyPHO-OCBITHIl TOLLO.

CTaH yKpaiHCbKO-4ecbKoro criBpoOiTHMLTBA CBiAYMTD, O 3arajioM iCHY€E CnifibHa 3aLlikaB/eHiCTb CTOPIH Y Ha-
narofpKeHHi cnisnpadi 3 peanisauil KOHKPETHUX NPOEKTiB Ha 3acafax CNifibHOI KOHLenLii, 3 LUIMPOKOro CrieKkTpy nu-
TaHb TaKoOro CniBpPOOITHNLITBA, 30KPEMA, Y HayKOBO-TEXHIYHII Ta KYNbTYPHO-OCBITHI, cdepax. [Jorosip Npo Apy»KHi
BiZHOCKHW i CNiBPOGITHMLTBO Mixk YKpaiHoto Ta Yecbkoto Pecriy6nikoto'® Big 26 KBiTHA 1995 € 6a30BMM JOKYMEHTOM
o0 YKpaiHCbKO-YyecbKoro cniBpobiTHMLTBA. [paBoBa OCHOBa PO3BUTKY Takoro criBpobiTHMLTBa y cdepi HayKo-
BO-TEXHIYHOTIO Ta KY/NbTYPHO-OCBITHLOIO CNiBPOBITHULTBA € Yrofa Npo HayKoBe CniBPOGITHALTBO Mixk HaujioHanb-
HOlo aKafeMi€lo Hayk YKpaiHu Ta Akagemieto Hayk Yecbkoi Pecny6nikm,'” nignncaHa 31 »xoBTHA 2000 poky, Yroaa
Mix KabiHeTom MiHicTpiB YKkpaiHu Ta Ypsagom Yecbkoi Pecny6niku Npo HayKOBO-TEXHONOTiYHe CiBPOBITHALTBO,'®

8 KouaH P. ETany po3BuTKY TPaHCKOPAOHHOrO cniBpobiTHULTBA YKpaiHu Ta Monbui. URL: http://jbsec.donnu.edu.ua/article/

view/4441/5879

° [orogip mix YkpaiHoto i Pecny6nikoto lNMonblyeto npo obpocyciacTtBo, APY»KHi BifHOCKMHM i cniBpobiTHUUTBO. URL: https://

zakon.rada.gov.ua/laws/show/616_172#Text

10 Norosip mix Ypaaom Ykpainu Ta Ypagom Pecny6niku Monbluya npo cniBpo6itHMUTBO B cdepi Haykm i TexHonorii. URL: https://

zakon.rada.gov.ua/laws/show/616_187#Text

" Yropa mix Ypagom Ykpainu i Ypagom Pecniy6niku Monblya npo cniBpoGiTHULTBO B ranysi KynbTypu, Hayku i ocsitu. URL: https://
zakon.rada.gov.ua/laws/show/616_058#Text

12 NanwwuH |.M. YKpaiHCbKO-yropcbKe TpaHCKOPAOHHE CniBpob6iTHMUTBO Y paMKax Kapnatcbkoro €spoperioHy. URL: http://jbsec.
donnu.edu.ua/article/view/4441/2356

3 [lorosip nNpo ocHOBM Ao6pOCYyciacTBa Ta CniBpobiTHULTBA MiX YKpaiHoto i Yropcbkoto Pecniybnikoto. URL: https://zakon.rada.
gov.ua/laws/show/348_0044#Text

" Yropa Mix Ypagom Ykpainu i Ypagom Yropcbkoi Pecny6niku npo cniBpobiTHMUTBO B ranysi KynbTypu, ocBith i Hayku. URL:
https://zakon.rada.gov.ua/laws/show/348_054#Text

> Yropa mix Ypagom YkpaiHu Ta Ypagom Yropcbkoi Pecny6niku npo cniBpobiTHULTBO B ranysi Hayku Ta TexHonorii. URL: https://
zakon.rada.gov.ua/laws/show/348_015#Text

16 [lorosip Npo ApYyHi BiGHOCUHY i cniBpob6IiTHULTBO MixK YKpaiHoto Ta Yecbkoto Pecnybnikoto. URL: https://zakon.rada.gov.ua/
laws/show/203_101#Text

7" Yropa npo HayKoBe cniBpoOiTHNLTBO Mix HaLioHanbHoo akafemielo Hayk YKpaiHu Ta Akagemieto Hayk Yecbkoi Pecnybniku.
URL: https://zakon.rada.gov.ua/laws/show/276_068#Text

'® Yropa mixx KabiHeTtom MiHicTpiB YkpaiHu Ta Ypagom Yecbkoi Pecny6niky npo HaykoBo-TexHosoriuHe cnipobitHiyTBo. URL:
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nignucara 19 rpyaHa 2011 poky, Yroga mixk MiHictepctBom KynbTypu YKpaiHu Ta MiHicTepcTBom KynbTypm YecbKol
Pecny6niku npo cniBpob6iTHMUTBO B rany3i Kynbtypw,' nignucaHa 15 rpyaHa 2016 poky ToLyo.

CborofHi OCHOBHi HaMPAMKM 30BHILLUHbOI MONITUKK Yexil y perioHanbHOMyY po3pi3i € pe3ynbTaTBHa AifAnb-
HICTb B pamMKax €BPOMENCbKNX Ta EBPOATNAHTUYHUX iHTerpaLiiHX 06’'€AHaHb, MPOAOBXKEHHA B3aEMOBUTIHOTO
CniBpoO6ITHMLTBA 3 KpaiHamM Cycifamu y TOMY YACHI i LWo0 TPAHCKOPAOHHOrO CniBpobiTHMLUTBA Ta iH. Yexia 3a-
LikaBrieHa y TpaHCKOPAOHHOMY CMiBpo6IiTHULTBI i3 MonbLueto, YropuHoto, CoBavymMHo0 Ta CNiBPOGITHULTBI i3
YKpaiHoto. CborofHi BBaXKa€TbCA, WO CKanaca CBOEPigHA BuLerpaacbka Mofaenb MiXXHapOAHOro criBpobiTHY-
LTBa, KOTpa NoeAHYE y cobi iHTerpauiiHi i koonepaLiiiHi 3aBaaHHA, yCi y4aCHUKK, 30KpeMma i Yexin, 3anuwartbea
BiAHOCHO BifIbHUMW Y CBOIX 30BHILLHbOMOITUYHNX OPiEHTMPAX. BaxknnBoro 3HaueHHA y pamkax Buwerpagcobkoi
rpynu HabyBae came TPaHCKOPLOHHe CMiBPOBGITHMLTBO, L0 € OAHMM i3 NpiopuTeTiB perioHanbHOT noniTukm Ye-
Xii, KOTpe BOHa BMKOPUCTOBYE A/1A 3MiLIHEHHSA CBOIX No3uuin y €sponericbkomy Cotosi.

Moka3oBuM y cniBpobiTHULTBI Yexii Ta YKpaiHu, Lo NpriKknagy € Te, y BiANOBIAHOCTI 10 3akoHy YKpaiHu «[1po
MicLieBe caMoBpAZYBaHHA B YKpaiHi», 3akoHy YKpaiHu «[1po TpaHCKOpPAOHHEe chiBpobiTHULTBOY, YKa3y lMpe3u-
AeHTa YKpaiHu «[po 3axoau Woao BAOCKOHANEeHHA KOOPAUHAaLIT AiANbHOCTI opraHiB BUMKOHaBYOi Bnagn y cde-
pi 30BHiLHiX 3HOCKMH» N2 841/96 Bif 18 BepecHsa 1996 poKy cecis 3akapnaTcbKoi obnacHoi pagmn V CKMKaHHA
23 »0BTHA 2007 poKy NpuiHana piweHHA «[1po BCTaHOBMIEHHA NMapTHEPCTBa MiX 3aKapnaTcbkolo obnacTio Ta
Kpaem BucoumnHa Yecbkoi Pecnybniku». Lium pilieHHAM ronoBa 3akapnaTcbKoi 06nacHoi aepkaBHoi agmiHicTpa-
uii nignncas yrogm npo cniBpobiTHULTBO 3 Kpaem BucounHa Yecbkoi Pecnybniku. MpuiAHATTIO LbOro piLleHHsA
nepegysanu odilinHi Bi3UT npefcTaBHUKIB BucoumHu fo 3akapnatTa. [orosip npo cniBpobiTHULTBO Mix 3a-
KapraTcbKot obnacTio Ta Kpaem BucoumHa 6yno nignucaHo 28 ntotoro 2008 poky y M. IrnaBsa Yecbka Pecnybnika
Ha N'ATb POKIB i3 MOXNMBICTIO NOro NponoHryBaHHsA. [lorosip 6yB o6rosopeHnii Ha 3acigaHHi Pagu MNpepctaBHy-
KiB Kpato BucounHa N2 7/2007 Big 18 rpygHA 2007 poKy Ta cxBaneHun MNoctaHosoto N2 0500/07/2007/ZK/. B yrogi
CTBEpPAKYBASIOCH, LLIO BOHa CNPUATMME «PO3BUTKY B3AEMHMX KOHTAKTIB Ta CNiBPOOITHMLUTBA MiXK 3aKapnaTCbKo
ob6nacTio Ta Kpaem BucoumnHa y popmi ofHOpa3oBUX | LOBFOCTPOKOBUX NMPOEKTIB, Y TOMY UACAI | B HAyKOBO-TeX-
HiYHIN Ta KyNbTYpPHO-OCBITHIN chepi. 3

BucHoBKM. IcHyloui HayKoBi [OCNIQPKEHHA TPaHCKOPAOHHOrO ChiBPObGITHMLTBA CKOHLEHTPOBaHI
nepeBa)HO HABKOSIO €KOHOMIUYHWX, MOMITONMONYHMX, ICTOPUUYHNX, COLiafibHUX NMUTaHb, MUTaHb MiXKHAPOAHMUX
BiIHOCUH TaAep>kaBHOroynpasniHHA. [pocnigKoBY€eTbCA, WO 30e6iNblIOroy pUaNYHI NiTepaTypi 4OCNiIKEeHHSA
CKOHLIEHTPOBaHI NepeBakHO Ha AOCNIAKEHHAM TPaHCKOPAOHHOMO CiBPOGITHNLTBA TepuUTOpiafbHUX rpomag,
X NpeAcTaBHULbKMX OpraHiB Ta iXx 06’€gHaHb, MiCLLEBUX OpraHiB BMKOHABYOI BfagW, KOTPi B3aEMOAIiOTb i3
TepuTopiafbHMMN rpoMaamu Ta BiANOBIAHMMN OpraHamu Bran CycCifHiX Aep»kas Towo. HaToMicTb HayKOBI
PO3pPOO6KM BITUM3HAHUX BUYEHUX-IOPUCTIB CTOCOBHO AOCNIAXKYBAHOI TEMATUKUN € HEJOCTaTHIMM, TOMY Ha AaHWUI
yac 36epiraeTbca noTpeba B JOCNIAKEHHI iICTOPUYHMX Ta MPABOBMX 3acaj TPAHCKOPAOHHOrO CniBpobiTHMLTBA
YKpaiHu Ta KpaiH BuiuerpacbKoi rpynm y HayKoBO-TEXHIYHIN Ta KyNbTYpPHO-OCBITHIN chepi.

TpaHckopaoHHe CniBPOGITHULTBO € 0COOAMBMM PI3HOBMAOM CriBMpaLli TeputopianbHUX FpomMag,
po3TaloBaHuXx 6113bKO, MPOTe PO3MEKOBAHNX AEPKaBHUMM KOpAOHaMU. BOHO cnpuse 06’'efHaHHIo iX XuTenis,
AKI CTONITTAMU Manu CRifibHY iCTOPItO, CXOXi MOOYT i MEHTANbHICTb, @ TAaKOXK MalOTb TPAAULIVIHI POAVHHI 3B'A3KM,
APYXHi Ta npodecilHi B3aEMUHW, CNiNbHI iHTepecK B CyYacHOCTI. TpaHCKOPAOHHe cniBpobiTHULTBA YKpaiHu Ta
KpaiH BuwuerpacbKoi rpynm y HayKOBO-TEXHIYHIl Ta KyNbTYPHO-OCBITHI chepi bepe cBin noyaTok i3 1990 pokis.
MpoTtarom 1993 - 2020 pp. Bigbynacb He Mana KifbKicTb JBOCTOPOHHIX Bi3WTiB NpeAcTaBHUKIB Pi3HOro piBHA
opraHiB Bnagu Ta YKfiafeHo Hemany KifibKiCTb JOroBOpIB Ta yrof WoAo TPaHCKOPAOHHOrO cniBpobiTHMLTBA Y
pi3HUX cdepax, 30KpemMa i B HAYKOBO-TEXHIYHI Ta KyNbTypHO-OCBITHIN chepax. CborofHi YKpaiHa i3 KpaiHamu
BuwerpancbKoi rpynu po3pobnse Ta peanizoBye CNinbHi iHiLiaTUBKW, 3aX0Au, NPOEKTX, MPorpamMm Ta ctpaTerii y
pi3HUX chepax, 30KpeMa i B HayKOBO-TEXHIUHIl Ta KyNbTYpPHO-OCBITHI chepax, AKi nepeabayatoTb KoopamnHaLio
CNiBpOoOGITHULTBA Ta aKyMysIOBaHHSA Ha BU3HaYeHWI Nepiof pecypciB 3 MEeTO CMiNIbHOro 3AiNCHEHHSA BiANOBIgHUX
3axopi..

'AHomauiﬂ.

Y cTaTTi fOCNiAMXKEHO, WO iCHYIOYUi HAaYKOBI LOCNIAKEHHA TPAHCKOPAOHHOIO CNiBPOBITHULTBA CKOHLIEHTPOBA-
Hi NepeBa*HO HAaBKONO €KOHOMIYHMX, NOMITONOTIYHNX, ICTOPUYHMX, COLiaNbHUX NUTaHb, MUTaHb MIXKHAPOZHUX
BIIHOCUH Ta iep>kaBHOro ynpasniHHA. [pocnigKoByeTbCA, WO 34e6iNbloro y cyyacHin opuanyHin nitepatypi

https://zakon.rada.gov.ua/laws/show/203_000-11#Text

' Yropa mix MiHicTepcTtBOoM KynbTypu YKpaiHu Ta MiHictepcTBoM KynbTypu Yecbkoi Pecny6bnikv npo cniBpobiTHALTBO B ranysi
Kynbtypu. URL: https://zakon.rada.gov.ua/laws/show/203_001-16#Text

2 Anmauwin B. TpaHckopfoHHa cniBnpaua 3akapnaTTa Ta Kpato BucoumHa: ictopis, focsig, nepcrnektnsu. URL: http://jbsec.donnu.
edu.ua/article/view/5789/4587

3 Knpunuehko A1.C,, Ctadiituyk B.l. NpioputeTHi HanpAMK 30BHiLLHBOI NoniTUKKN Yecbkoi Pecny6niku B LieHTpanbHin €sponi. URL:
http://jbsec.donnu.edu.ua/article/view/1245/8569
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[OCNiIXEHHA CKOHLEHTPOBaHI NepeBaXkHO Haj AOC/IIAXEHHAM TPAaHCKOPAOHHOIO CNiBpoObITHMLUTBA TepuUTOopi-
anbHUX rPOMag, iX MpeACTaBHULbKNX OpraHiB Ta iX 06’'€4HaHb, MiCLLIeBUX OPraHiB BMKOHABYOI Blaaun, KOTPi B3a€E-
MOZIIOTb i3 TepUTOpPianbHUMM rPOMafaMu Ta BiAMOBIAHUMYM OpraHaMu Bnaam CyCifHixX fepas Towo. HatomicTb
HayKOBi PO3POOKM BITYUN3HAHNX BUEHUX-IOPUCTIB CTOCOBHO AOCNIAXKYBaHOI TEMAaTUKN € HeJOCTaTHIMM, TOMY Ha
[aHUN yac 36epiraeTbca notpeba B JOCNIAXKEHHI iICTOPMYHIKX Ta NPaBOBUX 3acaj TPaHCKOPAOHHOMO CcniBpobiT-
HUUTBA YKpaiHW Ta KpaiH BuluerpagcbKoi rpynm y HayKoBO-TEXHIUHIN Ta KYNbTYPHO-OCBITHI cdepi. BctaHoBNE-
HO, O TPaHCKOPAOHHEe criBpOoObITHULTBO € 0OCOBNMBMM Pi3HOBUAOM CHiBMpaLi TepuUTopianbHUX rPoMag, Po3-
TalloBaHUX 6/1M3bKO, NPOTE PO3MEXKOBAHNX AepPXKaBHUMY KopAoHamMu. BoHO cripuse o6’eiHaHHIO X XuTenis,
AKi CTONITTAMU Manu CRifibHY iCTOPItO, CXOXi MOOYT i MEHTANbHICTb, @ TAKOXK MalOTb TPAAULIVIHI POAVHHI 3B'A3KM,
LOPYXHi Ta npodecilHi B3aEMUHW, CNiNbHI iHTepecK B CyYacHOCTI. TpaHCKOPAOHHe cniBpobiTHULTBA YKpaiHu Ta
KpaiH BuluerpaacbKoi rpynu y HayKoBO-TEXHIUHIN Ta KyNbTypHO-OCBITHIl cdepi 6epe cBill noyaTok i3 1990 po-
KiB. MpoTtarom 1993 — 2020 pp. Bigbynacb He Mana KifibKiCTb IBOCTOPOHHIX Bi3WTiB MpeACTaBHUKIB Pi3HOro piBHA
opraHiB Bnagu Ta YKNlafleHo HeMarny KifbKiCTb JOrOBOpIB Ta yrof WoAo TPaHCKOPAOHHOroO cniBpobiTHMLTBA Y
pi3HUX cdepax, 30KpemMa i B HAYKOBO-TEXHIUHI Ta KyNbTypHO-OCBITHIN chepax. CborofHi YKpaiHa i3 KpaiHamu
BuiwerpaacbKoi rpynu po3pobnse Ta peanizoBye CNinbHi iHiLiaTUBW, 3aX0au, NPOeKTX, MPorpamMm Ta ctpaTerii 'y
pi3HUX chepax, 30KpeMa i B HayKOBO-TEXHIUHIl Ta KyNbTYpPHO-OCBITHI chepax, AKi nepeabavatoTb KoopamnHaLio
CNiBpoOGITHMLTBA Ta aKyMyJIlOBaHHA Ha BM3HAuYeHWI Nepioa pecypciB 3 METO CMifIbHOrO 3A4iICHEHHSA BiANOBIA-
HUX 3axofiB.

'Annotation.

The article examines that existing research on cross-border cooperation is concentrated mainly on econom-
ic, political, historical, social issues, international relations and public administration. It can be seen that in the
modern legal literature the research is mainly focused on the study of cross-border cooperation of territorial
communities, their representative bodies and their associations, local executive bodies that interact with terri-
torial communities and relevant authorities of neighboring states. Instead, the scientific developments of do-
mestic legal scholars on the subject are insufficient, so at present there is a need to study the historical and
legal foundations of cross-border cooperation between Ukraine and the Visegrad Group in scientific, technical,
cultural and educational spheres. It is established that cross-border cooperation is a special kind of cooperation
of territorial communities located close to, but delimited by state borders. It helps to unite their inhabitants, who
for centuries have had a common history, similar way of life and mentality, as well as have traditional family ties,
friendly and professional relationships, common interests in the present. Cross-border cooperation between
Ukraine and the Visegrad Group in the scientific, technical, cultural and educational spheres dates back to the
1990s. During 1993-2020, there were a large number of bilateral visits by representatives of various levels of gov-
ernment and a large number of agreements and agreements on cross-border cooperation in various fields, in-
cluding scientific, technical and cultural-educational spheres. Today, Ukraine and the Visegrad Group countries
are developing and implementing joint initiatives, activities, projects, programs and strategies in various fields,
including scientific, technical, cultural and educational spheres, which provide for coordination of cooperation
and accumulation of resources for a certain period. measures.
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'Problem statement. The problem of interaction of local governments with political parties is becoming
especially relevant today, because it is the organizational and legal basis for deepening or fading public
confidence in government and local government, politicians, all those who develop and implement public
policy.

Analysis of recent research and publications The study used the works of domestic and foreign scholars
on the development of local government and civil society in Ukraine: O. Vinnikov, S. Ishchuk, A. Krasnosilska,
A. Krupnik, N. Pirozhenko, S. Pantsyr, A. Tkachuk, A. Ferens, R. Kondas and others. In particular, the issues of
legal regulation of public participation at the local level are given in articles and speeches by Maksym Latsyba,
program manager of the Ukrainian Independent Center for Political Studies, and others.

The study of the issue of interaction between parties and state power at the national level does not sufficiently
outline the structure and characteristics, so the fundamental foundations of interaction should also be sought
at the local levels of government.

Analysis of the existing potential of public consultations as a tool to improve the communication of residents
with local authorities of Kyiv and the real involvement of citizens in the decision-making process.

Presentation of the main research material. In a broad sense, the issues of cooperation between the
government and the public in the interests of the territorial community have found their legal basis in many
legislative documents aimed at creating effective organizational and legal conditions for citizens to fully exercise
their constitutional right to participate in public affairs. taking into account public opinion in the process of
preparing and organizing the implementation of their decisions, maintaining a constant dialogue with all
social groups of citizens, creating opportunities for free and objective coverage of all processes in this area
by the media. The Constitution of Ukraine lays down the necessary preconditions for the implementation of
democratic forms of direct participation of citizens in resolving issues of local and regional importance. The Law
of Ukraine “On Local Self-Government in Ukraine” guarantees the right of the public to participate in governance
and provides for forms of such participation.’

In recentyears, Ukraine has adopted a number of legal acts aimed at democratization of government: decrees
of the President of Ukraine and resolutions of the Cabinet of Ministers of Ukraine, at the regional and local
levels - relevant orders of mayors, regulations on public councils and statutes of territorial communities. Thus,
in accordance with the Decree of the President of Ukraine “On Ensuring Conditions for Wider Public Participation
in the Formation and Implementation of State Policy” of July 31, 2004, 854 public councils and advisory bodies
were established at central and local executive bodies.

Resolution of the Cabinet of Ministers of Ukraine of November 3,2010 N2 996“On ensuring public participation
in the formation and implementation of state policy” approved the Standard Regulations on Public Council
under the Ministry, other central executive body, Council of Ministers of ARC, regional, Kyiv and Sevastopol
city, district , district in Kyiv and Sevastopol state administration. Public councils are created by the relevant
regulations of the executive branch and act on the basis of regulations. These structures are endowed with
advisory, informational and advisory powers. The establishment and operation of public councils is a very
effective way of influencing the public on management decision-making processes.?

Consider certain tools for cooperation between government and the public at the local level in Kyiv.

A local referendum is a way for citizens to adopt regulations and other socially important decisions of local
significance by voting.

Public examination of the activity of executive bodies — assessment of the activity of executive bodies, as
well as the effectiveness of their decision-making and implementation in order to prepare proposals for solving
socially significant problems.

' White Paper: Reforming the Legislative Environment for the Development of Civil Society in Ukraine. K.: UNDP, 2011. 28 p.

2 Public diplomacy and public interest lobbying at the local level. Proceedings of the All-Ukrainian Conference on the Results of
the Project of the Same Name in the Verkhovna Rada of Ukraine on February 25, 2009. Kyiv: IPO, 2009. 80 p.
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Public consultations are discussions with the community organized by the executive authorities on the
formation and implementation of public policy in order to involve citizens in the management of public affairs,
providing them with free access to information about the activities of public authorities, as well as ensuring
publicity, openness and transparency. activities of relevant bodies. Consultations are held on issues related
to the socio-economic development of the state, the implementation and protection of human rights and
freedoms, the satisfaction of their political, economic, social, cultural and other interests."

The Public Council is a permanent collegial elected consultative and advisory body formed to ensure the
participation of citizens in the management of public affairs, public control over the activities of government
bodies, taking into account the positions of the public in the formation and implementation of public policy.

The general meeting of citizens is a meeting of all or part of the inhabitants of the village (villages), settlement,
city to address issues of local importance; they are a form of direct participation of citizens in solving issues of
local importance.

Territorial self-organization of the population is a right exercised by the community in the forms established
by law to independently and under its own responsibility exercise its interests in matters of local importance
directly or through the created bodies of territorial self-government.

Bodies of self-organization of the population (BSP) are representative bodies created by residents who legally
reside in the territory of a village, settlement, city or their parts, to solve tasks provided by law.?

Among the methods of public involvement, the most constructive are: survey and joint research.

It should also be noted that the form in which power is exercised in the country as a whole and in local self-
government bodies largely depends on the parties, which, interacting with each other and the government,
form the party system of society. The problems that exist in the domestic state formation, often go beyond the
organizational - legal status. The current challenges posed by local governments as well as political parties need
to be studied in depth and further translated into the legal field.

Participation in the leadership of the state is the main goal of every political party. The representatives of
power in the state are the highest state bodies, which have the right to make political decisions and appoint
the executive branch.? Political power belongs to the parties that make up the cadres of higher state bodies.
The social significance of the problem is that the discrepancy between the ideal model and reality in the
organizational structure of political parties in modern Ukraine prevents them from being a filter in the formation
of the state elite, which determines the quality of management decisions that meet modern standards of
democratic governance. Therefore, the study of the interaction of authorities at all levels with political parties is
relevant for building a healthy state on the basis of democracy.

In European countries, the process of statehood is the development of an open society, so it makes sense to
move away from a certain share of market transformation.

Conclusions. Local authorities in Kyiv should ensure transparency in decision-making processes by:
disseminating information about events so that citizens can take part in them; providing access to information,
including relevant policy and budget documents; providing citizens with feedback on the results of decisions
taken; approval of this system as a local charter to ensure transparency.

Non-governmental organizations should be recognized by local authorities as the main channels of
participation through which the interests of citizens can be represented. Local authorities must recognize that
non-governmental organizations are free and independent in their goals, decisions and activities. They have the
right to act independently and to maintain a point of view that differs from the position of the authorities with
whom they may cooperate on other matters.

'Annotation.

The article contains a study of modern tools of interaction between citizens and the city council in Kyiv. The
scientific article reveals the essence of the methods and forms of interaction of the latter. Recommendations for
improving the joint work of the population and local authorities are given.
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'Formulation of the problem. Modern man is especially sensitive to the imposition of any worldview and
way of life. The only language in today’s world is the language of freedom, even if there is a substitution of this
concept and its abuse. The value of freedom is not indifferent to religion. Therefore, the only way to spread the
religious worldview in society is not the force of coercion, but the force of gravity'.

The problem of the relationship between bioethics and religion is determined by a number of reasons, both
scientific and theoretical, and socio-cultural plan. The current stage of development of scientific thought is
characterized by the emergence of a new phenomenon - bioethics. Bioethics is an integrative science that
synthesizes knowledge about man, which is already substantiated in medicine, psychology, psychiatry, religious
anthropology, philosophical anthropology, and others. The moral aspect is the center of bioethics, it is associated
with its attitude to all living things, to life as such. Because of this we can talk about the formation of a bioethical
worldview as a holistic system of views on the human problem. The beginning of the process of formation
of bioethical worldview is closely connected with scientific progress, biomedical practices, aggravation of
religious problems. The uniqueness of bioethical discourse creates the preconditions for the development of
philosophical and methodological ground for the study of bioethical worldview.The methodological significance
of the problem is related to the need to rethink the fundamental philosophical problems that relate to demental
philosophical problems that relate to the definition of attributive characteristics of man2

Presenting main material. In modern society, the share of infertile marriages reaches 30%. In vitro fertilization
is one of the most promising methods for infertility therapy. However, in its use in its modern form, there are a
number of ethical issues that are incompatible with the moral sense of the Christian. Artificial insemination is a
very controversial topic in religious circles. Yes, many church members disapprove of this practice for a number
of reasons, considering it sinful. Some ministers even write papers on these topics, wanting to present IVF in a
negative light. One of the main theological theses directed against IVF is that only some of the created embryos
are used in artificial insemination. The rest are allegedly destroyed. In this case, each of them, again, allegedly
has a soul®.

Until 2000, the joint efforts of Orthodox theologians, doctors, biologists and other specialists formulated a
position that expresses the church’s attitude to various medical and social problems of our time. However, taking
into account a fairly significant period of the past, it turns out that at the moment the church’s position on the
admissibility of IVF is not formulated quite clearly. On the one hand, it is declared that"... the ways to childbearing,
which do not agree with the plan of the Creator of life, the Church cannot consider morally justified”. On the
other hand, the use of not every method of assisted reproductive technologies (ART) is sinful .

Consider the main issues that are unacceptable from the point of view of religion.

1. Killing extra embryos. The modern method of IVF is carried out in the so-called stimulated cycles, while
women are removed eggs, all of which are involved in subsequent fertilization. Thus, in the hands of the
embryologist are many human embryos, some of which he transfers to the woman, while others must be either
destroyed (eliminated) or frozen. That is why Orthodox anthropology, based on the Holy Scriptures and the Holy

' BobictynneHue urymeHa Oununna (Pabbix), npefctasutens Pycckoi MpaBocnasHon Liepksu npu CoseTe EBponbl, KaHanzaTa
60rocnioBMA 1 KaHAMAaTa NOAUTUYECKUX HaykK, Ha VIl 3acegaHum coBmecTHoM Kommuccum no avanory «MNpasocnasue-Micnam» 26
nioHA 2012 roga. URL: http://www.strasbourg-reor.org/?topicid=923

2 lWaBpiHa I.B., bioeTuka i peniria: TeopeTnko-meTofoNOriuHi Npobnemun gocnigkeHHaA. BicHnk HAY. Cepia: ®Oinocodia. Kynbtypo-
noria. 2016. N2 1 (23). C. 134-137.

3 BbictynneHue urymeHa ®ununna (Pabbix), npeactasutensa Pycckoi MpasocnasHol Liepkeu npu CoseTte EBponbl, KaHAmAaTa
60rocnioBMA 1 KaHAMAaTa NOAUTUYECKUX HaykK, Ha VIl 3acegaHum coBmecTHoM Kommuccum no ananory «Mpasocnasue-Micnam» 26
nioHa 2012 ropa. URL: http://www.strasbourg-reor.org/?topicid=923

4 OcHoBbl coumanbHol KoHuenuun Pycckoii MpasocnaBHo Liepkeu. M.: OTaen BHeLWHMX LepKOBHbIX cBfA3el Mockosckoro [a-
TpuapxaTa, 2008. C. 135.

> OcHoBbI couymanbHo KoHuenuun Pycckon MpaBocnasHom Liepksu. M.: OTaen BHeLWHUX LepKOBHbIX cBA3el MockoBckoro Ma-
TpuapxaTa, 2008. C. 135.
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Father’s tradition, states that a person’s personality appears from the moment of human conception. Therefore,
any manipulation of embryos that intentionally leads to their death is murder®.

The process of freezing excess embryos can also be defined as murder, as the probability of giving birth to
a child after freezing embryos is reduced by 3 times’. Thus, modern IVF technology, even if it does not directly
destroy embryos, it purposefully exposes them to indirect death. In addition, in the event of a multiple pregnancy
as a result of IVF, doctors strongly suggest a “reduction of excess embryos”in the uterus of a pregnant womané,

Thus, according to Abbot Artyukhin, a member of the Church-Public Council on Biomedical Ethics of the
Moscow Patriarchate, a person is morally responsible not only for “excess” embryos, but also for embryos
transplanted into the uterus if pregnancy does not occur and they die. Abbot Artyukhin is convinced that the
risk of death of embryos transplanted into the uterus during IVF is higher than that of embryos that appeared
as a result of natural conception. In his opinion (which probably expresses the opinion of the Council on
Biomedical Ethics of the Moscow Patriarchate), transplantation of embryos into the uterus is nothing but a
scientific experiment, and the price of the experiment is human life, because embryos, from the point of view of
Orthodoxy, are already are “people™.

The birth of a child is God’s mercy, says priest Yevhen Popechenko. The lack of opportunity in the family
to have children is a problem that should be solved, including through repentance. In the process of medical
insemination in vitro receive several embryos, and only part survives, or even none of them. It turns out that a
person is born at the expense of the lives of his sisters and brothers. Such an experiment, from a spiritual point of
view, is very dangerous — you will not build the happiness of some on the misfortune of some. One could agree
with the possibility of such a method of birth only in one case: if doctors fertilized only one egg in a test tube,
and an embryo came out that would take root in the mother’s womb'™.

2. Obtaining germ cells. The next IVF-associated religious-ethical problem is related to the method of
obtaining male gametes. The simplest, cheapest way is to get a family by masturbating. This is a sin and cannot
be acceptable to an Orthodox person. In addition, methods for producing male gametes are not limited to the
above. The literature describes both medical manipulations to obtain a family and the collection of families as a
result of marital sexual intercourse'.

3. Interference in the process of third party fertilization. The Roman Catholic Church insists on the special
significance of this religious and ethical problem. One of the main ethical requirements of childbearing in her
opinion is that it should be “the result of union and personal relations of the spouses”'?. Therefore, “the act of
childbearing,” writes E. Sgrechcha, “has no bodily expression, is deprived not of a biological factor (which is
reproduced technologically in the transfer of gametes), but of interpersonal communication, which in all its
fullness and unity can be expressed only in the body”'3. Thus, the Catholic Church rejects IVF because the process
of conception is invaded by third parties — an embryologist, gynecologist and others.

4. Donation of gametes; surrogacy. The concept of interference in the process of fertilization of third parties
may also apply to surrogacy, as well as the use of germ cells of a person who is not a husband or wife. That is why
itis necessary to note the negative attitude of the Church, these types of assisted reproductive technologies are
ethically completely unacceptable. The use of extraneous germ cells actually destroys the marriage, allowing
intimate connection with a stranger at the cellular level™.
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Fertilization of single women with the use of donor gametes or the realization of the “reproductive rights”
of single men, as well as persons with so-called. unconventional sexual orientation, deprives the unborn child
of the right to have a mother and father. The use of reproductive methods outside the context of the God-
blessed family becomes a form of God-fighting, carried out under the guise of protecting human autonomy and
distorted freedom of the individual'.

Surrogacy, from the point of view of the Church, is unnatural and morally unacceptable even in cases where
it is carried out on a non-commercial basis. This technique involves the destruction of deep emotional and
spiritual intimacy, which is formed between mother and baby during pregnancy?.

At the same time, at the meeting of the Holy Synod of the Orthodox Church on December 25-26, 2013,
the practice of surrogacy and the possibility of baptism of children born as a result of it was discussed. The
document “On the baptism of infants born with the help of a surrogate mother” was adopted, which reads
as follows: marital union, is not fundamentally different from natural conception and occurs in the context of
marital relations “(USC XI1.4). As for the practice of so-called “surrogacy’, it is unequivocally condemned by the
Church™.Thus, the Holy Synod condemned the practice of IVF not in itself, but only because it is associated with
the formation and destruction of “excess” embryos.

This conclusion is confirmed by Prot. Maxim Kozlov, member of the Biblical and Theological Commission. In
his commentary on the said Synodal document, he says: “At the same time, the Church does not prohibit IVF -
except in cases of reduction, ie the removal of” extra “fertilized eggs™.

In our opinion, the existing proposals to the legislation in the religious and legal literature are also interesting,
taking into account the attitude of the Church. Thus, in general, although there is a negative attitude of different
religions to ART, the problems that cause negative views of religions on ART can be resolved by including
appropriate provisions in the Law, namely: the number of embryos created may not exceed what can be
transferred in one IVF cycle; the possibility of concluding a surrogacy agreement should take place only on a
gratuitous basis and only if the surrogate mother is a relative of the genetic mother or woman who used the
donor egg, or a relative of the husband of the genetic mother or woman who used the donor egg.

Conclusions. Thus, as we see, the religious problems that arise when using the IVF method are associated
with several components: the production of germ cells, the lack of connection between conception and the
natural idea of marital intimacy, obtaining an excessive number of embryos and manipulating them (elimination
, reduction, freezing of embryos, preimplantation diagnosis), use of germ cells of third parties. In this case, in vitro
fertilization can be morally justified by religion and an acceptable method of infertility therapy for the Orthodox
Christian, if it does not kill embryos and does not break the bond “in the flesh” even at the level of gametes.

'Annotation.

It is established that the religious problems that arise when using the IVF method are associated with several
components: the production of germ cells, the lack of connection between conception and the natural idea of
marital intimacy, obtaining an excessive number of embryos and manipulating them (elimination, reduction,
freezing) embryos, preimplantation diagnosis), the use of germ cells of third parties. In this case, in vitro
fertilization can be morally justified by religion and an acceptable method of infertility therapy for the Orthodox
Christian, if it does not kill embryos and does not break the bond “in the flesh” even at the level of gametes.
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V Tactics of inspection of the scene at the
investigation of illegal fishing

Takmuka oansdy micusi no0ii npu po3cidyeaHHi
He3aKOHHO020 3aliHammsi pubHuUM 0o6y8HUM NMPOMUCIIOM
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KniouoBi cnoBa:
HEe3dKOHHe 3aHAMmMSsA pubHUM NPOMUCIIOM, 027180 Micysa nodii, Micye 37104UHY, Micye nodil, 3HapA00A
3/104UHY, NpedMem 3/I04UHHO20 NOCA2AHHH.

'I‘Ioc-rauoska npo6nemu. BuByeHHA NpobiemMaTnkn fOCyOBOro po3CiigyBaHHA TaKoro KpMmiHasbHO-
ro NPaBOMOPYLUEHHA AK HE3aKOHHE 3alHATTA PUOHUM JOOYBHUM NPOMMUCIIOM Ha Yaci € JOCUTb aKTyaslbHUM.
3a3HayeHe NpOTUMNPaBHE [iAHHA € fy>Ke PO3MNOBCIOAPKEHVM Ha BCin TepuTopil YKpaiHu, fe po3TalloBaHi BOAHI
pecypcu — 03epa, CTaBKu, piuky, mopA. Ha aymky M. |. Mopy6oBa ofHi€eto 3 ocobnmBocTeli BKaaHxX NpaBomno-
pyLleHb € loKa3yBaHHA He nogil, a il HacnigKiB, xapakTepy 36UTKiB,' OCKiINbKY BiANOBIAaNbHICTb 3a 3104MH abo
NpocTynok, nepeabaveHnin ctT. 249 KpuMiHanbHOro KogeKkcy YKpaiHu, HacTa€ nuvile 3a yMOBWY, WO AiAMU BUH-
HOI 0CO6U 3anofdisiHo iCTOTHY WKogay.? BpaxoBytoun BUKNageHe, yNnoBHOBa)eHa ocoba (MpoKypop, cnigumii abo
Ai3HaBau) npu nposefeHi ornagy micua nogii (gani — OMI) noBMHHa yBaXHO AOCAIAUTY BCi HACNigKW, CIpuYm-
HeHi BULLe3a3HaYeHNM NPOTUNPABHUM JiAHHAM Ta BMKJIACcTL iX B MPOTOKONi NpoBeAeHHA AOCIAXKYBaHOI Crlil-
yoi (po3wyKoBoi) Aii.

MepeBaxHa 6iNblicTb AOCNIAKYBAHNX KPUMIHaNIbHUX NPaBOMOPYLUEHb BUMHIOWTLCA B YMOBaX OYeBUA-
HOCTi, TO6TO 0COBY, kA BUMHSAE HE3aKOHHE BUAOOYBaHHA BOOHUX XUBUX PECYPCIB i3 MPUPOLHOro cepefoBuLLa,
BUABMAOTb HA MiCLi 1Oro BUMHEHHSA, 34e6inbloro NocagoBi 0co6U opraHie [lep>kaBHOro areHTCTBa PUOHOMO
rocnogapcTBa YKpaiHu. B 38’A3Ky 3 UMM, 30a€TbCA, WO JOCYA0Be PO3C/ilyBaHHA NOBUHHO BYyTW LWBUAKAM ANA
MO>KNIMBOrO HanpaBfieHHA GiNbLIOCTi NpoBafXeHb Ao cyaoBoro po3rnagy. OgHak, NpoBeAeHUM aHani3oM cTaTu-
CTUYHUX AaHWX NpeacTaBiieHnx [eHepanbHO NPoKypaTypoto Ykpainu 3 2015 poky no 2020 pik, BCTaHOBEHO,
LLO TiNIbKM NOSIOBMHA KPUMIHaNbHUX MPOBakeHb AaHOI KaTeropil HanpasnaoTbca Ao cyay. Tak y 2015 poui 3
629 3apeecTpoBaHUX KpMMiHaNbHKX NpoBagkeHb 420 HanpasBneHo oo cyay (67 %); y 2016 poui 3 445 - 247
BignosigHo (55 %); y 2017 poui 3 538 — 308 (57 %); y 2018 poui 3 538 - 346 (64 %); y 2019 poui 3 619 — 372 (60
%), y 2020 poui 3 608 — 376 (60 %).> BulieBKasaHe CBifuMTb MPO HEHaNEXHe NPOBEAEHHA NOYATKOBUX CRifYMX
(po3LwyKoBMX) fil yNnoBHOBaXeHUMM ocobamu i, Hacamnepen, nposegeHHsa OMI1. Tomy B6auaeMo HaranbHO
notpe6boto po3rnAa TeopeTUYHNX 3acaj Ta 0CoONNBOCTEN AOro NPOBEAEHHA Mifl Yac PO3CnigyBaHHA HE3aKOH-
HOrO 3aMHATTA PUOHNM JOOGYBHUM NPOMUCIIOM.

CraH gocnigKeHHA. [pobnemaTuvKa, WOAO0 NpoBefeHHA ornAgy Micusa Mopil, horo metoau, cnocobu Ta
TaKTUYHi NPUIOMM BUCBITEHI Y MpauAx TaknX BifOMMX BUEHNX-KPUMiHanNICTiB, AK B. I. Anekcenuyk, O. f. baes,
B. M. BaxiH, P. C. benkin, |. €. Buxoscbkuin, M. C. bokapiyc, O. M. Bacunbes, A. |. BiH6epr, A. ©. Bonobyes, O. B. Ina-
3upiH, B. I. Tpomos, C. M. digkoscbKka, M. I. €Hikees, O. H. KonecHunyeHnko, B. . Konmakos, B. O. KoHoBanosa,
B. M. Kptoukos, €. |. MakapeHko, C. IN. Mutpunyes, O. B. Ogepiii, b. 1. MeTenin, B. |. NMonos, M. |. NMopy6os, E. A. Pa-
3ymos, O. P. PaTiHoB, M. B. CanteBcbkuii, A. B. Ctapywkesuy, O. M. Cadapraniesa, [. O. TypuuH, 10. [I. ®epopos,
M. J1. Uumban, K. O. YannuHcbkni, B. 1O. LeniTbKo Ta 6aratbox iHLWKX.

MerTolo faHOi CTaTTi € JOCAIAXKEHHA TaKTUKKU OrNAZ4Y MicLA MOAIT Npy po3cnigyBaHHI HE3aKOHHOIMO 3aHATTA
pUGHUM [OOYBHVM NPOMMCIIOM.

' KpumunHanucTumka: yueb. nocobue / nog pea. H.M. Mopy6osa. MuHck: Boiww. wk., 1997. 229 c.

2 Tpo cynoBy NpaKTUKy Y cnpaBax Npo 3/I04MHM Ta iHLWi NpaBoMnopyLeHHA NpoTn foBKinna: NMoctaHosa MneHymy BepxoBHoro
Cyay YkpaiHu Bi 10.12.2004 p., N¢ 17. URL: https://zakon.rada.gov.ua/laws/show/v0017700-04#Text (qaTta 3BepHeHHA: 19.08.2021).

3 CratuctuuHa iHbopmauia 3a 2015-2020 poku (3a gaHumu Odicy leHepanbHoro npokypopa). URL:https://www.gp.gov.ua/
ua/Tstat (gaTa 3BepHeHHA: 19.08.2021).
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Buknag ocHoBHOro matepiany. [ounHaoum po3rnag BU3HauYeHO! NpobnemMaTnKy BBaXXaeMo 3a HeobXxigHe
HaBecTn gymKy O. B. Ogepis, AKWiA nig yac il BUBUEHHSA [iNLLOB BUCHOBKY, LLIO OCHOBHMUW MPUYMHAMW BUHUKHEH-
HA HegoniKiB Npu cknagaHi npotokony OMI €:

1) Ha CcbOrogHi opraHu JOCYAOBOrO PO3C/idyBaHHA YKOMMIEKTOBaHI MepeBaXHO CRigunmu, AKi He MatoTb
[LOCTaTHbOrO [OCBiAY Po60TU, HeOOXiAHOro NpodeciiHoro piBHA (MPUbN3HO 70 % CRiguMX MaloTb CTax
po60TK Ha 3aiiMaHiln nocafi MeHLe N'ATN POKIB i Tinbkn 12 % noHag 10 pokis);

2) HepoNiKM NPoBeAEeHHA OrnAgy MicLA NOAIT NEBHUM YMHOM 0OYMOBIEHI HEHaNEXHVM PiBHEM 3HaHb NpakK-
TUYHUMU CiBPOGITHMKamM nonoxeHb KIMK Ta HayK KprMiHanbHOro npouecy, KpMMiHanicTUKK Ta topuany-
HOT ncuxonorii.*

3aranom, ornsagom (Cnigumm ornsagom) BU3HAYaETbCA cigya (po3LuyKoBa) fif, Aka nonsrae B 6e3nocepeHbOMyY
CNPUNHATTI 00'EKTIB i3 METO BUABIEHHA CAIfiB 3NI0UMHY Ta iHLIMX PEeYOBKX OKa3iB, 3'ACYBaHHA 0OCTaBMH nogii, a
TaKoXK 0OCTaBUH, LLIO MatoTb 3HAYEeHHSA 4N1A KpMMiHaNbHOro NpoBagKeHHs.” B cBoto Yepry, ornag micua nogii — ue, Ak
npaBwIo, «...HEBIAKAaAHa NoYyaTKoBa cifva fisl, cnpsiMoBaHa Ha 6e3nocepeHe BCTaHOBMEHHS CNPUAHATTSA, AOCNI-
IpKeHHA Ta dikcauito 06CcTaHOBKM MicLA nogii (CTaHy, BMacTUBOCTEN | 03HaK MaTepialibHUX 06'eKTIB, Wo nepebyBatoTb
Ha MicLi nogaji), 3noUnHy Ta iHWNX GaKTUYHKX AaHWX, AKI B CYKYMHOCTI 103BONATb 3p0OUTY IPYHTOBaHMI BUCHOBOK,
LLOA0 XapaKTepy, MexaHi3My Ta MOTUBIB 3/T0UMHY, 3MI0YMHLA Ta iHLWIMX OBCTaBUH, AKi MigNAraloTb JOKa3yBaHHIO».5

Takox €. |. MakapeHKO Bifpi3HAB NOHATTA «MicLie nogii» Ta «MicLe 3104rHy». Ha gymMKy aBTOpa, Miclem nogii
NPUINHATO Ha3MBaTW AINAHKY MiCLEBOCTI UM MPUMILLEHHSA, B MeXax AKNX BUABNEHI CNigWN YYNMHEHOTO 3/10UUHY.
Mpu LbOMY , MU BBa’KaEMO, MA€ETbCA Ha YBa3i, LLIO 3/1I04MH Mir 6YTW YUMHEHUI AK Yy MiCLi NOTO BUABMIEHHSA, TaK i B
iHWoMmy micui. Micue 3noumnHy — Le Teputopin, AiNAHKa, Ae Biadynoca BUMHEHHSA 3110UNHY.’

Ocob6nuBicTIO 4OCNiAXKYBAHOIrO MPOTUMPABHOIO JifIHHA € Te, WO MicLie 3I04MHY Ta MicLe NOoAil — Le pi3Hi no-
HATTA. Tak, MicLleM 3/104MHY B JlaHOMY BUMNAZKy 6yae reorpadivuHa Touka Ha OKpeMOoMy BOLHOMY pecypci (CTaBKy,
03epi, piyui, Mopi) 3BiAKN HE3aKOHHO BMA0GYTO BOZHI KUBi pecypcu i3 NprpogHOro cepefoBuLLa 3a JONOMOro
3HapAAb Ta 3aco6iB BUMHEHHSA NPOTUNpPaBHOro AisHHA. Micuem nogii 6yne BACTynaTh AinsHKa MiCLLeBOCTI, Ha
AKiN 6yno BrABMeHO 0co0by, AKa HE3aKOHHO BUA0OYNa BOAHI XIBi pecypcu i3 NpupoaHOro cepefoBuLla, pa3oM
3i cnigamu BULLEBKAa3aHOro KPYMiHaNbHOro NpaBonopyLeHHsA (YOBHU, T'yMOBI 3abpofHi KocTioMu, prbanbCbKi
CiTKW, eNeKTPOBYAKU, PAKONOBKY Ta iH.).

AIK B KpMMIHaNMICTUYHIN iTepaTypu, Tak i B MPaKTUYHIN AiANbHOCTI, BU3HAYa€ETbCA TPY MNOCAIAOBHMX eTanu npo-
BefeHHA OMIT: nigrotoBHU, po6oumii Ta 3aBepLUanbHUIA. 30KpeMa, MiAroToBYMI eTan 3a3Bryaii PO3rNOUYNHAETbLCA
3 MOMEHTY OTPUMaHHA CNig4y0-onepaTuBHOI rpynoto (gani — CON) Big ynoBHOBaXkeHOro npaLiBHUKa YeproBoi Ya-
CTVHU iHbopMaLLii NPO HaAXOAXeHHSA JOo Nigpo3ainy noniuii 3aasm abo NOBIAOMIEHHA NPO BUMHEHE KPMMiHabHe
npasonopyLweHHA. o cknagy COI BknmoyatoTbca cniguun (gisHaBauy), NpauiBHYK onepaTMBHOTO Nigpo34iny, iH-
CNeKTOP-KPUMIHANICT (TEXHIK-KPMMiHanICT), a TakoxX (3a HeobxigHOCTI) KiHonor 3i cny»k60BKM cobakoto.® Kpim Toro,
cnipgunii (gisHaBau) Ha MicLi nogii kepye piamu iHwvx unenis COl Ta Bigno.igae 3a AkicTb NnpoBefeHHA OMI.?

Mw nigTprmyemo no3suuito K. O. YanamHCbKOro, AKMI HaronoLLYeE, Lo OAHI€EI 3 3arafibHUX BUMOT NPOBedeHHs
BCiX BMAIB CNIiAUNX OrNAZIB € €AMHE KepiBHMLTBO ornAagoM. [laHow cigyuoto (po3LwwyKoBOI0) i€l 3aBX AW Kepye
YNOBHOBaXeHa 0co6a, a iHWi yyacHMKYM ix nignopagkosaHi (HagaoTb AOMNOMOrY), WO CAPUAE MIAHOMIPHOCTI Ta
norogKkeHocTi y piax. BkasiBku cniguoro (gisHaBayva) 3 npusoay ornagy € 060B8'A3KOBMMM AN BCiX YYaCHUKIB cnia-
yoi (po3LyKoBoi) Aii. Hey3rogkeHicTb TArHe 3a co60t0 HeO6'EKTUBHICTb, HEMOBHOTY Ta 6€3CUCTEMHICTb OrnAgiB."°

B cBoto uepry, M. |. Mopy60B BUAiNA€ HACTYNHI TaKTUYHI BUMOTY O NPOBEAEHHSA OrNAAY:

— HeBigKnagHictb ornagy. TyT HeobXxiAHO AOTPUMYBATUCA EANHOIO NpaBKia: YAM paHille NpoBeAeHNi or-
nAg, TMM MeHLLe Yacy BigAinae noro Bif 3M0UNHY, TM KpalLle;

— 00’eKTMBHICTb, BCeHiYHICTb | NOBHOTa ornAgy. He MOXHa BUIKKaTU Ha ornag micua nogii 3 y»e nesHo
BepCi€lo, a pesynbrati ornagy «nigraHATv» NOTiM Nif Lo BEPCito;

4 Opepin O. B. Teopia i npakTnka po3cnifyBaHHA 3I04MHIB NPOTM AOBKINNA: MOHorpadia. Xapkis: [lica nntoc, 2015. 331 c.
®  KpumiHanictuka: nigpyyHuk. / 3a pea. B. t0. lenitbko. Kuis: IH Ope, 2016. 275 c.

5 MakapeHko €. |. loBigHUK AinbHMYHOrO iHCneKTopa minidii: Ornag micua nogii. JHinponeTposcbk: OpngnuHa Akagemia MBC,
2004. 28 c.

7 MakapeHko €. |. loBigHUK AinbHMYHOrO iHCMeKTopa Minidii: Ornag micua nogii. JHinponeTposcbk: KOpngnuHa Akagemia MBC,
2004. 28 c.

8 Tpo 3aTBepaKeHHA IHCTPYKLIi 3 opraHisaLii B3aemofii opraHiB [OCy[0BOro po3ciiflyBaHHA 3 iHLWMMM OpraHamu Ta niapo3sgi-
namu HauioHanbHoi noniuii YKkpaiHu B 3anobiraHHi KpMMiHanbHUM NMPaBOMNOPYLUEHHAM, IX BUABMEHHI Ta po3chifyBaHHi: Haka3 MBC
Ykpainu Big 07.07.2017 p. N2 575. lata oHoBnieHHsA: 03.07.2020. URL: https://zakon.rada.gov.ua/laws/show/z0937-17#Text (pata
3BepHeHHs: 19.08.2021).

°  Tpo 3aTBepaMeHHA IHCTPYKLT 3 opraHi3aLii B3aEMogji opraHiB AOCY[OBOroO PO3CiAyBaHHA 3 iHWMMM OpraHaMu Ta Migpo3ainamu
HaujioHanbHoi noniuii YkpaiHy B 3anobiraHHi KpyMiHanbHYM NpaBonopyLLEeHHAM, iX BUABNEHHI Ta po3cigyBaHHi: Haka3z MBC YkpaiHu Big
07.07.2017 p. N2 575. lata oHoBneHHs: 03.07.2020. URL: https://zakon.rada.gov.ua/laws/show/z0937-17#Text (nata 3sepHeHHs: 19.08.2021).

1% YananHcokun K.O. TakTuKa NpoBeAeHHA OKpeMux cnifumx Ain: MoHorpadia. [HinponeTpoBcbK: [HINpon. gepX. YH-T BHYTP.
cnpas, 2006. 16 c.
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LinecnpAmMoBaHiCTb ornAgy. [1nA BUKOHaHHA L€l BUMOT BU3HAYalOTbCA KOHKPETHI MOro 3aBAaHHS;
— MJaHOMIpPHICTb OrnAQY, NOro NOC/iAOBHICTb, CUCTEMHICTb;

LIMPOKE 3aCTOCYBaHHA HAayKOBO-TEXHIYHKX 3aC006iB, L0 3HAXOAATLCA Ha 036POEHHI Y cnigyoro;
LOTPVIMAHHA KPUMIHaNICTUYHMX | NpoLecyanbHKX NPaBus MOBOXKEHHSA 3 PeYOBUMM JOKa3amu.!

MpnbyBLK Ha micue nodii cniguunin (gisHaBay) Ak ctapwuin COM NOBMHEH BU3HAYUTUCH 3 KOSIOM YYaCHUKIB
OMTI. YuacHuKamu gaHoro Bugy ornagy nif vyac po3csifyBaHHA He3aKOHHOIO 3aNHATTA PUOHUM JO6YBHUM NPO-
MUCSIOM MOXKYTb 6y TI: MOHATI, IHCNEKTOP-KPUMIHaNICT (TEXHIK-KPUMIHanICT), 3a HAaABHOCTI — 0c0ba, fika BUMHMNA
JaHe KpuMiHasibHe NPaBOMOpPYLLEHHS, @ TAaKOX CrieLianicT KOHTPONIOUMX OpraHiB — NocafoBa ocoba opraHy
[lep>kaBHOro areHTCTBa PMOHOIo rocnofapcTBa YKpaiHu, a TakoX BeTepuHap abo ixtionor.

Po3rnaHemo 6inbl geTanbHO BKasaHuX yyacHUKisB OMI1 Ta Bumoru wopo Hux. B ctatTi 223 KpumiHanbHO
npotecyanbHOro Kogekcy YKpaiHu BU3HauYeHo, WO NOHATAMM He MOXYTb OyTy noTepninuii, poandi nigo3ptosa-
HOro, 06BMHYBaYeHOro i NOTepPNiNoro, NpaLiBHUKN NPaBOOXOPOHHMX OPraHiB, a Takoxk 0cobu, 3aiHTepecoBaHi B
pe3ynbTaTax KpUMiHaIbHOIO MPOBaAXKEHHA. 3a3HaueHi 0coby MOXyTb OyTV fJONWTaHI Nig Yac CyAOBOro po3rna-
[y AK CBifKM NpOBeAeHHs BiANOBIiAHOI cnigyoi (po3LwykoBoi) Aii.? Ha aymKy €. |. MakapeHKo He peKoMeHIYETbCA
3aNlyyaTy B AKOCTi MOHATMX: HEMOBHOITHIX; OCi6, Lo MatoTb GisnYHI HeoNiKK, AKI NepeLLKoaXatoTb BUKOHAHHIO
HUMW 0OOB'A3KIB MOHATUX (3 MOraHUM 30POM, CJTYXOM i T. iH.); 0Ci6, HenpuaaTHUX ANA BUKOHaHHA 060B'A3KIB No-
HATKX 33 CBOIMU NCUXIYHUMU AKOCTAMM (MigBULLEHA BPA3NNBICTb, HEBPIBHOBAMXEHICTD i T. iH.); ManorpaMoTHUX;
0cCi6, AKi BigbyBaloTb NOKapaHHSA; He NPOXKNBAKYMX NOCTINHO B AaHil MicLLeBOCTI (Lie yTPYAHUTD IXHil BUKNVK [0
Cnigyoro UM cygy B pasi, AKLWO BUHUKHE Taka HeobXigHicTb).?

Kpim Toro, K. O. YannmHcbKMI BBaKae, WO He AOUINIbHO 3anyyaTy B AKOCTI MOHATUX OCib, AKi nepwmnmn Bu-
ABUNN 3/I0UMHHY Mogito abo He BMKAMKaloTb JoBipu 3 60Ky cnigyoro.* YnoBHoBa)eHa ciy»6oBa ocoba, Aka
nposoantb OMIT nig yac po3cnigyBaHHA HE3aKOHHOIO 3alHATTA PUOHMM AOOYBHMM MPOMMUCIIOM, NMOBUHHA
BiANOBiAaNIbHO NOCTaBUTLCA 0 NMUTAHHA LWOAO 3anyyeHHA NOHATUX. OCKiNbKM aaHux ocib B noganbluomy 6yge
[JOMUTaHO B AKOCTI CBiAKIB Ta iX MOKasn CTaHyTb AOKa3aMu Mpu BUHeCeHi cyaaeto o6BMHYBaIbBHOIO BUPOKY.
Mo-nepLue npokypop, cnigumin abo AisHaBay NOBUHEH BNEBHUTKCD B iX 0cobaX, TOOGTO NOHATI NOBMHHI MaTu Npu
cobi foKyMeHTU, AKi X 3acBiauytoTb. [lo-apyre 3anoBH0YM NpoTokon OMIT Heo6XiAHO BKa3aTy NOBHi aHKETHI
[aHi NOHATMX, iX AOMALUHi afpecy Ta KOHTaKTHI HoMepu TenedoHiB, WO B NoAanbLOMy CPOCTUTb X BUKIUK.

Cneuianictom npu nposegeHi OMIT BUCTyNa€ iHCMEKTOP-KPUMIHANICT (TEXHIK-KPUMIHAMICT), AKMI Ha Micui nogii:
HaZla€e KoHCynbTawii cnigyomy (ZisHaBauvy) 3 NUTaHb, WO NOTPebYoTh BiANOBIAHMX CreLiafbHKX 3HaHb | HABUYOK; 3
BMKOPUCTAHHAM CreLianibHMX 3HaHb Ta HaBMYOK, HAYKOBO-TEXHIUYHMX 3aC06iB i cneuianbHOro obnagHaHHA NpoBo-
AUTb BUMipOBaHHSA, doTorpadyBaHHs, 3ByKO- UM Bife03anunc, CKNagae ninaHm i cxemu, BUrotoBnse rpadiyvni 306pa-
YKEHHS OrNAHYTOro MiCLA UM OKpeMux peyelt; BUABNAE, GikCye, 30iNCHIOE BUTyYeHHSA Ta NaKyBaHHA MaTepianbHUX
06'eKTiB, AIKi HecyTb Ha cobi cnigoBy iHbopMaLito BUMHEHOTrO NPaBOMOPYLLEHHS; BiANOBIZAE 3a AKicHY dikcauito
BCi€i cnigoBoi iHbopMmaLlii, TOBHOTY BilobpaKeHNX NPO Lie AaHNX Y MPOTOKOAI ornagy Ta cxemi (nnaxi) o Hboro.?

Kpim Toro, ynoBHoBaxeHa 0coba, sika nposogntb OMIT, Ma€ 3Mory 3anyymTi B AKOCTI CeLlianicTa NoOcagoBux ocio
opraHy [lep»kaBHOro areHTCTBa pUOHOro rocnofapcTaa YKpaiHu, OCHOBHMU NOBHOBAXKEHHAMM AKMX, 3riIHO CTaTTi
10 3akoHy YKpaiHu «[1po prbHe rocnogapcTso, NPOMUCIOBe prbasbCTBO Ta OXOPOHY BOAHNMX biopecypcisy, €:

— 30iNCHEHHA AepXaBHOro KOHTPOJIO (Harnagy) 3a JOTPUMaHHAM NPaBU BUKOPWUCTaHHA, NOPAAKY Npua-

6aHHA Ta 30yTy 06’€KTIB TBAPUHHOTO CBITY B YaCTVHI BOQHMX Biopecypcis;

— MepeBipK/ AOKYMEHTIB Ha NMPaBO BUKOPUCTAHHA BOAHMX GiopecypciB, 3ynmnHKa TPaHCMOPTHUX (y TOMy
yncni NnaByyux) 3acobiB Ta MPOBeAEHHSA OrNAAY peyel, TPaHCMOPTHUX (Y TOMY YMCAi NnaByymx) 3acobis,
3HapAab prbanbcTBa, 4OOYTOT NpoayKLUii Ta iHWKX NpeaMeTiB;

— BU3HaYeHHA Po3Mipy 36MTKIB, 3aBAaHMX PUOHOMY roCMofapPCTBY, 3a 3aTBEPIKEHUMM TakCaMU Ta MeToAMKaMY;

— 3[4iICHEHHA NepeBipKM 3HapAab AOOYBaHHA, KOHTPOJb iX KiNbKiCTb, NepeBipKa BiANOBIAHICTIi BUMOram 3a-
KOHOQ,aBCTBA Y rasy3i OXOpOHW, BUKOPUCTAHHA i BifTBOPEHHA BOgHUX GiopecypciB.b

' KpumuHanucTrKa: yyeb. nocobue / nog pep. H.W. Mopybosa. MrHCK: Bbiw. wk., 1997. 116c¢.

2 KpuminanbHuil nporecyanbHuit Koneke Ykpainu Bix 13.04.2012 p. Ne 4651-VI. lara onosnenns: 08.08.2021. URL:
https://zakon.rada.gov.ua/laws/show/4651-17#Text (nara 3sepuennst: 19.08.2021).

3 MakapeHko €. |. loBigHMK AinbHMYHOrO iHCneKTopa Minidii: Ornag micua nogii. JHinponeTposcbk: KOpngnuHa Akagemia MBC,

2004.67 c.

4 YannuHcbkuin K.O. TakTKa NpoBefeHHA oKpeMux cnigumx Ain: moHorpadis. [JHinponeTpoBcbK: [AHINpon. AepiK. YH-T BHYTP.

cnpas, 2006. 19 c.

> Tpo 3atBepaKeHHA IHCTPYKLIi 3 opraHisaLii B3aemogii opraHiB LOCy[0BOro po3cifyBaHHA 3 iHLWMMM OpraHamu Ta niapo3sgi-

namu HauioHanbHoi noniuii YKkpaiHu B 3anobiraHHi KpMMiHanbHUM NPaBOMNOPYLLUEHHAM, IX BUABMEHHI Ta po3c/ifyBaHHi: Haka3 MBC
Ykpainu Big 07.07.2017 p. N2 575. lata oHoBneHHs: 03.07.2020. URL: https://zakon.rada.gov.ua/laws/show/z0937-17#Text (pata
3BepHeHHaA: 19.08.2021).

¢ Tpo pubHe rocnopapcTBo, NPOMUCIIOBE pPUOANbCTBO Ta OXOPOHY BOAHUX Giopecypcis: 3akoH YkpaiHu Big 08.07.2011 p.

Ne 3677-VI. Jata oHoBneHHA: 16.10.2020. URL: https://zakon.rada.gov.ua/laws/show/3677-17#Text (nata 3BepHeHHsA: 19.08.2021).
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Micna BM3HaueHHA KoMa y4yacHKKiB, ocoba Aka MPOBOAUTb 3a3HauYeHy NpoLecyanbHy Aito, PO3’'ACHIOE iM Npa-
Ba Ta 000B’AI3KK, NOBIZOMIAE NPO 3aCTOCYBaHHA 3acobiB GpoTo-, BieodikcaLlii, Aani po3NoUNHAETLCA HACTYMHUIA
eTan nposegeHHss OMI1 - po6ounii.

Pobounii eTan ctaHOBUTL coboto 6e3nocepepnHii OMI], B xofi AKOro ynoBHOBaXeHa ocoba BMBYAE 06CTaHOB-
Ky MicLA Mogii, BU3HaYa€ KOPAOHU OrnAgy, BUCYBaE BepCii CTOCOBHO nogii. Ha nigcTaBi ogep»kaHnx BigoMocTen
cnigumn (gisHaBay, Npokypop) ¢opmye 3aBaaHHA yyacHmkam COl Woo 3aCToCyBaHHA CNy»K60BO PO3LLYKOBOI
cobaku, opraHisauii NowWyKy 310YMHLA 3a «rapAYUMK CRigammn», 36opy iHbopMaLlii, BUABNEeHHs CBiaKiB. BiH ckna-
[A€ NnaH AeTanbHOro ornagy, Bubnpae metoam i 3acobu gocnigkeHHsa obcTaHoBKM Micua nogii. INig vac 3aranb-
HOro ornAfy ynoBHoBaxeHa ocoba focniaxye 06'eKT B CTaTUYHOMY CTaHi, a B XO4i AeTa/IbHOTro — MOXe npes-
MeTU nepeMilllyBaTh 3 METOI AOCNIAXeHHA. B xofi feTanbHOro ornagy 34iNcHI0ETbCA BUTYYEHHA MaTepiasibHMX
oxxepern, ix nakyBaHHsA, dikcauis.”

Pobounin eTan CKNaga€eTbCa i3 3aranbHOro i 4eTanbHOro ornAgiB. 3aranbHW MOYMHAETLCA 3:

1) ornAapy micuA nogdii B LinAX OpieHTYBaHHA Ha MicLi Nogil;

2) BM3HaUYeHHA MeXX MPOCTOPY, WO NigNArac ornagy;

3) pilleHHA NTaHHA NPO BUXiAHY TOUKY i cnoci6 ornagy, To6To BU3HaYeHHA NOCNiROBHOCTI OrNAAY;

4) Bnbopy no3suuii 4ns opieHTytouoro i ornagosoro ¢oTtorpadyBaHHA i MOro 3aiMCHEHHS.

Mo 3aKiHUeHHIo 3arasibHOro OrnAgy YNoBHOBa)KeHa 0coba nepexoauTb 0 AeTaNIbHOrO, Mif Yac AKOro:

1) 06’eKTV feTanbHO i peTesibHO OrNA#ATLCA (3 LIEID METOK MOXKYTb 3pYLLYBaTUCA 3 MiCLA, NepeBepTaTUCA

iT.iH.);

2) NpUNMaloTbCA BCi AOCTYMHI CAIAYOMY Mipy [0 MOLYKY i BUABMIEHHA CAiAIB KPMMIHAaNbHOro nNpaBonopy-

LIeHHA i ocobu, AKa NOro BUNHUIA;
3) BigbupatoTbca 06'ekTU abOo X YaCTKM i3 cnigamu, BUIyYarTbca cign 3 TuX 06'eKTiB, AKI He MOXKHa BUyYu-
TW, @ y Pa3i HEMOXKNMBOCTI TX BUTYYEHHA 3 HUX 3HIMaloTbCA KOMil;

4) dikcyoTbCA HeraTnBHI 06CTaBUHY;

5) nepeBipAlOTbCA AaHi 3aranbHOro ornAgy;

6) NpoBOAATLCA BY3/10Be i AeTanbHe GpoTorpadyBaHHA.®

MNpegmetom OMI B AaHin KaTeropii KpMMiHaNIbHUX NPOBaXKeHb HayacTile BUCTYMaE AiNAHKa MiCLIeBOCTI,
po3TawoBaHa 6ina BogHMx pecypcis. €. |. MakapeHKo 3a3Hayag, Lo nepes AOCNiAXEeHHAM Ha MiCLLeBOCTi Ay»xe
Bak/IMBO NPaBUbHO BU3HAUUTU MexXi ornagy. Lle neBHo Mipoto rapaHTye Halbinblu NOBHE BUABNEHHSA CNifiB
i iHWKX fokasie. [pu BCTaHOBNEHI MeX OrnAgdy BapTO BUKOPUCTOBYBATY penbed MicLLIeBOCTI, OKpeMi npeameTu
(KyLwwi, nepeBa, TenerpadHi abo TenedoHi ctosnu Too).’

Takox npu nposegeHi OMI nig yac po3cnigyBaHHA HE3aKOHHOIO 3aMHATTA PUOGHM JOOYBHUM NPOMUCIOM,
Ha gymky M. |. Mopy6oBa, HalyacTile JOBOAWTLCA NPOBOANUTU OMNAL OKPEMUX NMPEAMETIB: 3HapPALb 310UMHY,
BMKOPUCTAHUX 3[104MHLEM TPAHCMOPTHMX 3aC06iB, He3aKOHHO f06YyTOT prbn.'°

Ha ocHoBi aHani3y cyqoBo-cnifuoi NpakT1UKyM BCTaHOBJIEHO, WO B XOf4i NpoBeAeHHA [OC/iAXKYyBaHOI cigyol
(po3LwyKoBoi) Aii ynoBHOBa)KeHO 0CO60I0 HayacTille OrfAAaTbCA Ta BUTYyYaloTbCA:

- npeameTy KpMMiHaNbHOro NPaBOMNOpPYLIEHHA (pMbU Pi3HOMaHITHMX Nopia, paky, Kpabu Ta iH.);

— 3HapAAAA BUNHEHHA KPUMIHANbHOMO NPaBONoOPYLIEHHSA (KUNKOBI prbanbCbKi CiTKU, ENEKTPOBYAKU, PaKo-

JIOBKU Ta iH.);

— 3aco6U BUMHEHHA KPVMIHAIbHOTO MNPaBOMOpPYLLUEHHA (YOBEH, FYMOBUIA 3a0POAHNIA KOCTIOM Ta iH.).

BuieBKkasaHi 06’ektu, BunyyeHi npu nposegeHi OMI nig yac po3cnigyBaHHA HE3AKOHHOMO 3aMHATTA pub-
HUM JOGYBHUM NPOMMCIIOM, B MOAANbLIOMY BU3HAOTbCA PEYOBMMU JOKA3aMW i € OCHOBOIO ANl O6BMHYBaJIbHO-
ro BUPOKY cyay.

BucHoBKwum. [NigcymoBytoun, 3a3HauMMO, WO Ornag MicusA NoAil € 060B'A3KOBOIO Ta HEBIAKNAAHOW CNiAYO0
(po3wykoBoto) gieto. B xopi ii npoBeaeHHsA 3a dakTaMu HE3aKOHHOTO 3alHATTA PUOHNM [OOYBHVM NPOMUCIIOM
YMNOBHOBAKEHOI 0COO0I0 OrMAAAETLCA Ta BUNYYalOTbCA: NPeAMETH KPUMiIHaNbHOro NpaBonopyLleHHsA (prbu
pi3HOMaHITHMX Nopig, pakK, Kpabu Ta iH.), 3HaPAAAA BUNHEHHA KPYMIHANIbHOMO NPaBONOPYLUEHHS, Hanpuknag
(>KMNKoBi pnbanbCbKi CiTKN, ENEKTPOBYAKM, PAKONOBKM Ta iH.); 3aCO6M BUMHEHHSA KPKMiIHaNIbHOrO MpaBonopy-
LUEHHSA (YOBEH, T'YMOBUI 3a6pOoHMIA KOCTIOM Ta iH.). BuLLeBKa3aHi 06’eKTY NiciA BUNYYEHHsA B paMKax KpMMiHanb-
HOrO MPOBAAXKEHHSA BM3HAIOTbCA PEUYOBUMM [OKa3aMu i € OCHOBO A1 0OBUHYBaANbHOIO BUPOKY cyay. Tomy
YMNOBHOBaKeHMM ocobaM BapTO BifANoBifanbHO CTaBUTUCh [0 NPOBeAeHHA ornagy MicuA NoAil, OCKinbky npu-
TArHEHHs! BUHHOT 0CObu O KpUMiHaNbHOI BiAMOBIAANbHOCTI € OAHUM 3 OCHOBHMX 3aBAaHb KPUMiHaNIbHOMO Npo-
Ba[PKEHHSA.

7 LWepemet A. . KpumiHanicTuka: HaBy. noci6. Kuis: LieHTp yuboBoi nitepatypu, 2009. 254 c.

8  KikiHuyk B. B., Byrainuyk K. J1., Manaposa B. O., MaTiowkoBa T. 1. [pouecyanbHUii NopAAoK Ta TaKTUUYHI 0COONNBOCTI 34iiCHEHHSA
cnifumx (po3LwyKoBmX) Ail: HayKOBO-MeToANYHI pekoMeHgauii. Xapkis: XHYBC, 2018. 10 c.

9 MakapeHko €. |. loBigHUK AinbHMYHOro iHCneKTopa Miniyii: Ornsag micua nogii. HinponeTposcbk: KOpngnuHa Akagemia MBC,
2004.80 c.

19 KpumunHanucTumka: yueb. nocobue / nog pea. H.M. NMopy6osa. MuHck: Bbiww. wk., 1997. 229 c.

73



§‘ Visegrad Journal on Human Rights

74

W Anomauis.

HaykoBa cTaTTa NprcBAYeHa JOCNIAKEHHIO AKX aCNeKTiB po3cigyBaHHA HE3aKOHHOTO 3aHATTA PUOHUM
[o6YBHUM npomucsiom. Po3rnagaTbca TeopeTUYHi 3acay i TakTUYHI 0COBNMBOCTI NpoBeleHHA ornaay Micua
NoAii Nig yac po3cnifgyBaHHA BKa3aHUX KPMMiHaNbHMX NPaBOMoOpYLUEHb.

ABTOpKa JOCNiAXKYE NOHATTA ornAdy Ta ornAagy Micua nogii. AKLeHTOBaHO yBary Ha Tomy, Lo 0cobnuBicTio
LOCNigXyBaHOrO NPOTUMPABHOIO AifAHHA € Te, WO MicLe 3/104MHY Ta MicLe nogii — ue pi3Hi NOHATTA. Bu3HaueHo,
Lo MicLiem 37104MHY B JaHOMY BMNaaky Oyae reorpadiyHa TouKa Ha OKpemMoMy BOJHOMY pecypci (CTaBKy, o3e-
pi, piui, Mopi) 3BiAKM HE3aKOHHO BMAOOYTO BOAHI MBI pecypcy i3 NpUpogHOro cepefoBmLLa 3a ONOMOro
3HapAAb Ta 3acobiB BUMHEHHSA NPOTUNpPaBHOro AisHHA. Micuem nogii 6yne BACTynaTh AinsAHKa MiCLLeBOCTI, Ha
AKiN 6yno BrABMeHO 0co0by, AKa HeE3aKOHHO BUA0OYNa BOAHI XIBi pecypcu i3 NpupoaHOro cepefoBuLla, pa3oM
3i cnigamu BULLEBKAa3aHOro KPYMiHaNbHOro NpaBonopyLeHHs (YOBHU, F'yMOBI 3a0pofHi KocTioMu, prbanbCbKi
CiTKW, eNeKTPOBYAKU, PaKONOBKM Ta iH.)

HaronoweHo Ha TaKTUYHKX BUMOrax A0 NPOBeAeHHA OrnAgy MicLA NOAil, 30Kpema, cepef, HUX BUOKPEMITEHO:
HeBIgKNAAHICTb, 06'EKTUBHICTb; BCEBIUHICTb; MOBHOTA; LjileCnpsIMOBaHiCTb; NOCAIAOBHICTb; CUCTEMHICTb.

BucBiTneHo nocnigoBHi eTany npoBefeHHA ornagy Micua nogii — niArotoBHWIM, pobounii Ta 3aBepLuanbHU,
X 0co6nMBOCTI Ta 3HaYeHHA. [MpoaHani3oBaHi OCHOBHI YYaCHMKM ornagy micuaA nogii BKasaHoi KaTeropii Kpumi-
HaNbHMX NPaBOMOpPYLUEHb, BUMOTHU, LOAO iX 3a/lyYeHHS.

AKUeHTOBaHO yBary Ha 3HaueHi pobouyoi cTagii ornagy B YacTUHI BUNyYeHHsA 06'eKTiB, AKi B moganbLiomy
BM3HAIOTbCA YNOBHOBAXXEHUMY 0CobamMy peyoBrMIY AOKa3aMm Ta CJly»aTb OCHOBOI OOBMHYBaIbHOrO BUPOKY
cyny, AK NigTBepAKEHHA BUHU 06BUHYBAUYEHOrO.

HocnigxeHo 0CHOBHI BUMOTM 10 CKaflaHHA NPOTOKONY OrfAay mMicua nogdii Ta JofdaTKis 4O Hboro.

'Annotation.

The scientific article is devoted to the study of some aspects of the investigation of lllegal fishing. Theoretical
bases and tactical features of carrying out inspection of the scene during investigation of the specified criminal
offenses are considered.

The author explores the concept of inspection and inspection of the crime scene. Emphasis is placed on
the fact that the peculiarity of the investigated illegal act is that the crime scene and the scene are different
concepts. It is determined that the crime scene in this case will be a geographical point on a separate water
resource (pond, lake, river, sea) from where illegally extracted living aquatic resources from the natural
environment with tools and means of committing an illegal act. The scene will be the area where the person
who illegally extracted living aquatic resources from the natural environment was found, together with traces
of the above-mentioned criminal offense (boats, rubber suits, fishing nets, electric fishing rods, devices for
catching crayfish, etc.).

Emphasis was placed on the tactical requirements for the inspection of the scene, in particular,among them
are: urgency, objectivity; comprehensiveness; completeness; purposefulness; sequence; systematic.

The successive stages of the site inspection of the scene — preparatory, working and final, their features and
significance are highlighted. The main participants of the inspection of the scene of the specified category of
criminal offenses, the requirements for their involvement are analyzed.

Emphasis is placed on the significance of the working stage in terms of seizure of objects, which are then
recognized by the authorized persons as material evidence and serve as the basis for a sentence as confirmation
of the guilt of the accused.

The main requirements for drawing up the protocol inspection of the scene and its appendices are
investigated.
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'Proceedings at the application of tax
authorities as a special type of proceedings
in the administrative process

lMpoeadxxeHHs1 y cipagax 3a 386epPHEeHHSIMU 1Mo00amKo8ux op2aHie
sIK ocobsiueull eud npoeadxeHb 8 aOMiHicmpamueHOMYy npouyeci

'Hinda Oksana
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Kniouvosi cnoBa:
No308HA 3d58d, 3dA8d, AOMIHICMpPamugHe Cy008e NPOBAOKEHHS, HENO308HE NPOBAOXKEHHH,
aomiHicmpamusHul npouec.

'Hoc-rauosxa npo6nemu. [IOBHOBa)KeHHA LLOAO 3BEPHEHHA MOAATKOBMX OPraHiB 0 Cydy i3 NO30BHO
3asABoto nepenbayeHe MNogaTkoBrM Kogekcom YKpaiHu (pani — MK YKpaiHu), nonoxeHHAM npo [lepaBHy nogat-
KOBY Cly»k0y YKpaiHU Ta 3aKOHaMW, LLO perynooTb okpeMi chepu CycninbHUX BifHOCKH. [opAaaoK 3BepHEHHS,
BMMOIM A0 3asAB, MOPAQOK PO3rnAfy CyAOBMUX CNpaB 3a 3asABaMy NOAATKOBUX OpPraHiB BCTaHOBMeHi Kogekcom
aAMiHiCTpaTMBHOrO cygounHcTBa Ykpainm (aani — KAC Ykpainn). B cT. 12 KAC YkpaiHu Br3HaueHo dopmu agmi-
HiCTPaTUBHOrO CYAOYMHCTBA, @ CaMe 3a3HayeHo, WO aAMiHICTPaTMBHE NPOBaAKeHHA 3[iNCHIOETbCA Y NOPAOKY
MO30BHOIO MPOBAAKEHHS, 3arajlbHOro MO30BHOIO MPOBAZXEHHA Ta CMPOLLEHOrO MO30BHOMO MPOBaAMEHHA.
MopAap i3 3a3HayeHumn B cT. 12 KAC YKpaiHu dopmamm agmiHicTpatuBHoro cygounHctea, KAC YkpaiHu Bxu-
BA€ Ta BM3HAYa€E NMOHATTA NMCbMOBOro NpoBagxeHHA. B rnasi 11 po3giny Il KAC YkpaiHu Br3HaueHo ocobnu-
BOCTi MO30BHOIO MPOBAaAXXEHHA B OKPEMUX KaTeropiax agMiHiCTpaTUBHUX CNpaB, cepef AKUX OKPeMo BUAINEHI
CnpaBu 3a 3BEPHEHHAM NOJATKOBMUX Ta MUTHUX opraHiB. BpaxoBytoun HaBegeHy B KAC YKpaiHu TepMiHONOrio
Ta 0CO6MMBOCTI PO3rnAAy BiAMOBIAHMX CMPaB, 3 METO BUAINEHHA UM HE BUAINEHHA NPOBAJXKeHHA y CrpaBax
3a 3BepHEeHHAM MOJATKOBKX OPraHiB AK OKPeMOro BUay NpoBafKeHHsA, HEOOXiAHO HaBECTV MOHATTA Ta O3HAKU
aAMiHICTPAaTMBHOIO CyAOBOro NPOBafAXeHHA (CTOBO CYAOBE BXMBAETbCA 3 METOK HEAOMNYLLEHHA OTOTOXKHEHHSA
LOCNigKyBaHOIO ABULLA i3 BlacHe AOCYAO0BMM (aAMiHICTPaTMBHNM) NPOBAAKEHHAM) Ta 4OCNIANT NPaBOBY CyT-
HiCTb 3BepHEHHA NOJAaTKOBMX OPraHiB i3 3asABOIO 0 cyay.

AHani3 octaHHix gocnigKeHb i ny6nikauii. [MMTaHHA aAMiHICTPaTMBHOIO Cy4OBOrO NPOBaAXKEHHSA Ta OT0
OKpemux BUAIB JOCNigXyBany HacTynHi HaykoBui: B.b. ABep’aHos, A. I. bitos, M.B.IxxadapoBsa, H.B. Jlecbko,
I. A. Mansapuyk, P. B. MupoHiok, K. B. MiHaeBa, 10.B. OHiwuk, B. B. PewoTa, O.®. CutHmkos, O.B. Ckouunnac-Iasnis,
A. O. YepHuKoBa Ta iH. HaykoBi po3pobu BKa3aHVX aBTOPIB CTany TEOPETUYHMUM MIAFPYHTAM A1 HanNMUCaHHA
Ljiel ctatTi. HaykoBi npaui 3a3HayeHnX BYEHNX B OCHOBHOMY CTOCYBanuUcCA agMiHiCTPaTUBHOMO NPOBafXeHHA B
LliTOMY U OKpeMUX acreKTiB 3BePHEHHSA MOAaTKOBMX OPraHiB i3 3aABot0 Ao cyay. [1poTe uinicHoro JocnigeHHA
3BEPHEHHA MOJATKOBMX OPraHiB i3 3aABOI0 JO CyAy AK OKPemoro Buay aAMiHiCTPaTMBHOIO CyAOBOro npoBa-
[PKEHHSA 34iICHeHO He 6yno.

MerTolo Li€i HayKOBOI CTaTTi € 06r'PYHTYBaHHA BifjHECEHHA NPOBafXeHHA 3a 3BePHEHHAMM NOJATKOBMX Op-
raHiB JO OKPEMOro BMAy afMiHICTPaTMBHOIO CyJOBOro MPOBaAXEeHHS.

Buknapg ocHOBHOro martepiany pocnipKeHHaA. Y 3aranbHil Teopii AepaBn Ta NpaBa NPOBagXeHHAM Ha-
31BalOTb AKICHO OAHOPIAHY rpyny npouedypHO-NpoLecyanbHUX A Woho BagHOI peanisaulii BigoKpemaeHmx
MaTepianbHO-NpPaBoBUX HOPM. TaKi fii 06’'eaHYI0Tb KiHLeBa MeTa, NoTpebu npodeciiHoi cnevlianisadii npawi cto-
COBHO MPaB03aCcTOCyBaHHA, MipKyBaHHA Npo NiABULEeHHA epeKTVBHOCTI NPaBOBOro peryntoBaHHA'. Ha aymky
0.0. CkakyH npoLecyasnbHi MPOBaIXeHHA — Lie KOMMJIEKC B3aEMO3YMOB/IEHVIX | B3aEMO3aNeXHMX npoLecyasib-
HUX [, 3aBAAKN AKMM: @) YTBOPIOKTbCA NpoLecyanbHi NPaBoBiAHOCUHY; 6) yCTaHOBMOTLCA 0OCTaBUHU BU-
HUKHEHHA I0PUAMYHOT CNpaBy, fOKa3yTbCA 3i6paHi No Hill pakTy; B) obOpPMIIOETLCA pillleHHA y npoLecyanb-
HUX aKTax; I) 3aCTOCOBYIOTbCA 3aXOAUN AO BUKOHAHHSA MPUAHATOrO pilleHHA%.

' O6Lwasn Teopua rocyfapcTea 1 nNpasa. AKkageMmnyeckunin Kypc B 3-x Tomax / [ote. pea. npod. M. H. MapueHrko] / Tom 2. U.: K[,
«3epuano My, 2002. C.461.

2 CkakyH O. @. Teopisa npaBa i gepxasu: nigpyyHuK. Kuis: Npasosa eaHicTb: Anepta, 2014. C.359.
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MNepuw, HiX NepenTn 0O HaBedeHHsA rany3eBoro Po3yMiHHA aAMiHICTPaTMBHOIO MPOBAAXXeHHA BUOAETbCA 33
HeobXiiHe HaBeCTW CMiBBiIgHOLEHHS MOHATb NPOBAAXKEHHS Ta npouec. Beaxxaemo, BipHoto nosuuito fO. B. OHi-
wuKa, akul 8 oucepmaditiHiti pobomi 3a3HAYae, Wo NPoLec i NPoOBaAXKEHHA CMiBBIAHOCATLCA AK 3arajibHe i 0co-
651vBe, MPOBafMEHHA YaCTVHa NPOoLEecy, a NpoLec CyKYMNHICTb NPOBafXeHb.

Mwn He 6yaemMo AeTanbHO aHanisyBaTy BU3HAYEHHSA MOHATTA afMiHICTPAaTUBHOIO NPOBaAKEHHSA Ta NOro 03-
HaKK, @ HaBeeMmo Ti, AKi, Ha HaLy AYMKY, € HaNbiNbLW NPUAHATHAMM Ta TaKUMW, LLO B MOBHI Mipi pO3KpUBaoTb
CYTHiCTb LibOro NpaBoBOro ABuua. Tak, M.B. 3aBanbHui Nig agMiHICTPaTMBHMM NPOBaZXEHHAM PO3yMi€ HOp-
MaTVBHO BperynboBaHWI NOPAAOK BUMHEHHSA NpoLecyanbHUX Ai, AKi 3abe3neuytoTb 3aKOHHUIA | 06'EKTUBHUI
po3rnAg i BUpILLEHHSA iHAMBIAYanbHUX aAMiHICTPaTUBHMX CNpaB, 06’'€eqHaHUX CMifbHICTIO NpeamMeTa’.

M.B. IxkadapoBa BBaxae, Lo Nif agMiHICTPAaTUBHUM NPOBAZXKEHHAM Clifl PO3YMiTV HOPMATUBHO BPErynbo-
BaHMIN MOPAROK 34iNCHEHHA NPoLeCcyanbHUX Aiil 3 BUPILWEHHA KOHKPETHUX iIHAMBIOYaNbHUX aAMiHICTPaTUBHUX
cnpas, 06’'egHaHNX CNinbHicTI0 NpeaMeTa abo AK agMiHICTPaTUBHY NpoLecyanbHy AifANbHICTb (CYKYMHiCTb Npo-
LecyanbHUX Ai1) KOMNETEHTHOro Cy6’eKTa, WO 3AINCHIOETbCA Y MeXaX KOHKPETHOI aaMiHiCTpaTUBHOI crnipaBu
AnA il BUpiLWeHHs’.

Mpy LbOMy B AKOCTI O3HaK, WO JO3BONAIOTb BU3HAUUTK cneuundiky agmiHiCTpaTMBHOrO CydoBOro npoBa-
[OXEHHA, MOXHa BU3HATN HAaCTYMHi:

- cneundiyHMN NOPAROK AiANbHOCTI aAMiHICTPaTMBHOrO CyAy, Wo 3abe3neyye 3aBeplueHHA NpoLecyasnbHo-

ro KNy po3rnaay Ta BUpilleHHA NeBHOT CNpaBy afMiHICTPaTUBHOI OPUCAMKLIT;
— HaABHICTb MEBHOrO KONa IOPUANYHO 3HAUYMMMX NUTAHb, AKI NOBUHHI BYTY BMpIiLLEHi came B TaKOMY i HisiKo-
My iHLIOMY NOpPAAKY;

— 0cobnuBuii cknap cy6’eKTiB, AKI MaloTb afMiHICTPaTUBHO-NpoOLecyanbHy NPaBoCy6’eKTHICTb, WO He XapakK-
TEPHUI ANA iHWKX BUAIB MPOBaAKEHD;

- cneuianbHi NpouecyanbHi Lini i 3aBAaHHA, AKi Bigpi3HAIOTbCA Bif uinen i 3aBAaHb, MPUTaMaHHUX iHWNM
BMAAM NPOBAXKeEHbS,

B pamKax Liboro gocnigxeHHsa Hac LikaBnaTb B 6inblui Mipi nigctaBn gudepeHuialii agMiHiCTpaTUBHUX Cy-
LOBUX MPOBAAXKEHb Ta UM MOXHa BUAINUTY 3BEPHEHHSA i3 3aABOI0 NMOJATKOBMX OPraHiB A0 Cydy B OKpeMuii Bug
aaMIHICTPATUBHUX NPOBAAXKEHD.

CnywHo 3a3HauaB B.b. ABep’AHOB, L0 NOAIN agMiHICTPAaTMBHOIO NPoLEeCy Ha OKPeMi aAMiHiCTpaTUBHI Npo-
BaJKeHHA Bigobparkae 06'ekTMBHY NoTpeby cycninbHOro nodiny npaui i cnewianisadii gianbHOcTi cy6’exTiB,
YNOBHOBaKEHWX 3AINCHIOBATY TaKy AiANbHICTb. [py U4boOMy BUAINEHHA KOHKPETHMX MPOBaAKeHb Y paMKax ag-
MiHICTPaTUBHOrO NpoLecy NoB'A3aHe 3 HeoOXiAHICTIO peryntoBaHHA NEBHMX, AKICHO OAHOPIAHMX aAMiHiCTpaTHB-
HO-NpoLecyasnbHNX NPaBOBIAHOCKH’.

BBakaemo, Lo HalbinbLw NOBHO MiAcTaBu AndepeHuialii agMiHiCcTpaTUBHMX NpoBagXeHb Ha3gana A.O. Yep-
HUKoBa. HaykoBeLb 3a3Hauag, Wo cepep niactas AndepeHuiadii B aaMiHiCTpaTVBHOMY CyLOYMHCTBI HEOOXiaHO
cycrninbHe 3Ha4yeHHA Ny6niyHo-NPaBoBOro KOHGNIKTY y Til um iHWIn chepi (BMOOPUIN, mofaTKoBiln, agMiHicTpa-
TUBHO-AENIKTHIN, GiHaHCOBIN, rocnofapCbKil, MirpaLliiHin Towo), fi€Be BUpPILLEHHSA AKOro NoTpebye NoCuneHnx
npouecyanbHUX rapaHTi (CKOPOYEHUX CTPOKIB, HEraMHOro BUKOHAHHA Cy[OBOro piweHHs). JudepeHuiadis
npotecyanbHoi popmy 3yMoBreHa BiANOBIAHUMY 06’€EKTUBHUMY (ONTUMAaNbHICTb NpoLefypy BUPILLEHHS Cro-
py) i cy6’ekTMBHMMM (pO3Cy 3aKOHOAABUA, PilLlEHHA CyAY) YUNHHMKaMVY Ta NOBMHHA BiANOBIAaTW HM3Li YMOB (3a-
KOHaM JIOTiKW, MPUHLMMY CUCTEMHOCTI, AOTPMMAaHHIO NPoLeCyanibHUX FrapaHTil i BAKOHaHHIO 3aBAaHb CYAOYNH-
cTBa). Moka3Hukamu x edekTMBHOCTI andepeHuiadii npouecyanbHoi Gopmy agMiHICTPATUBHOTO CYAOUYMHCTBA
BM3HAIOTbCA TaKi: PO3YMHUI CTPOK; 06CAr AiANbHOCTI Cyay AnA BCTaHOBMIEHHA OGCTaBUH CNpaBy Ta MPUAHATTA
Y Hill pilleHHs; KiNbKiCTb BATPAT 3 OOKY YCiX 3anyyeHnx JO afMiHICTPaTUBHMX i NpoLecyanbHNX BifHOCKH oCi6;
piBeHb 3a6e3neyeHHs CTOPiH NpoLuecyanbHUMM rapaHTiAMK; AKICTb CYAOBMX PilleHb Ta CTaH iX BUKOHaHHAS,

3 OHiwwmk t0.B. MpaBoBe perynoBaHHA MUTHUX BiAHOCUH B YKpaiHi Ta B KpaiHax €Bponeicbkoro Coto3y: ¢piHaHCOBO-NPaBOBMI
acnekT: aBToped. AUC. ... AOKT. opua. Hayk: 12.00.07. KniBcbKniA HalioHanbHU yHiBepcuTeT iMeHi Tapaca LeBueHka. Kuis, 2014.
C.37.

4 TpaBarpomaaaH y chepi BUKOHaBYOI BNagmn: aAMiHiCTpaTMBHO-NpaBoBe 3abe3neyeHHs peanisalii Ta 3axucty / [B.b. ABep’aHoB,
M.A. BospuHueBa, |.A. KpeciHa, .M. Jlyk'aHeub; 3a 3ar. peg. B.b.Asep’aHosal. K.: Haykosa aymka, 2007. C.144.

®  [Oxadaposa M.B. LLlofo nuTtaHHA po3yMiHHA afMiHICTPAaTUBHOrO NPOBAAXKEHHA AK YaCTVHU aaMiHicTpaTBHOro npotecy. Mo-
noaun sueHnin. 2016. N2 12 (39).C. 573.

6 bitoB A. |. XapaKkTepurcTrKa npoLiecyanbHoi opMm agMiHiCTPaTUBHOIO CYAOUMHCTBA. AKTyanbHi Npo6aemu NoniTuKK : 36. HayK.
np. / pegkon. : C. B. Kianos (ronos. peg..), J1. I. Kopmuny (3acT. ronos. peg..), 0. M. AneHiH [Ta iH.] ; MOHmonoabcnopt Ykpainu ; HY
OIOA. Opeca : ®eHikc, 2012. Bun. 46. C. 336-337.

7 ApmiHicTpaTtBHe npaBo YKpaiHu. AKageMiuHuii Kypc: nigpyd.: y ABox Tomax: Tom 1. 3aranbHa yactuHa / [pep. koneris: B. b.
Asep’aHoB (ronosa)l. K.: BugasHuuyteo «fOpugnyHa gymka», 2004. C.545.

8 YepHukosa A. O. indepeHuiauia npouecyanbHoi opmMmn agMiHiCTpaTBHOIO CyAoUMHCTBA YKpaiHu: Bif icTopii fo cyyacHoro
cTaHy. OpnanyHMn HayKoBUM eneKTPOHHNI »KypHan. 2019. N2 6. C.307.
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BBa)kaeMo, HaCTYMHMM, WO NOTPIOHO PO3KPUTK Lie CYTHICTb 3BepHEHHA NOJATKOBMX OPraHiB i3 3asBamn o
cyny. OcobnrBoCTi 3BepHEHHA NOJATKOBUX OpraHiB fo cyay AeTanbHo gocnigxysana K.B. MiHaeBa B gucepTta-
LifHin poboTi «3BepHEHHSA [0 Cyay AK MOBHOBaXKEHHSA opraHy foxogis i 36opis». HaykoBeLb, NpoaHanisysasLUn
Hopmuy KAC YKpaiHu (B pefakuii YnHHin go 15 rpyaHa 2017 poky) Aivwna BUCHOBKY, WO iCHYOTb ABi dopmu
3BEPHEHHA NMOoJATKOBUX OpraHis Ao Cyay 3a4nsa 3axucTy nybniyHoro iHTepecy: 1) agMmiHicTpaTMBHWIA NO30B, 2)
nofaHHA NoJaTKOBMX opraHiB'. BUCHOBOK HayKoBLA 3a/MLLIAETLCA BipHUM i B yMOBaX Cy4yaCHOro NnpaBoOBOro
perynioBaHHsA Ui€i chepmn cycninbHUX BigHOCUH. YnHHa pepakuisa KAC YKpaiHu BM3Haya€e aHanoriyHi dopmu
3BepPHeHHA NofaTKOBKMX OpraHiBs, NpoTe WOoAOo APYrol € AeAKi 3MiCTOBI Ta TEPMIHOMOriYHI BigMIHHOCTI. Ha cbo-
FOAHILLHIN eHb NOJAaTKOBUI OpraH NMOBMHEH 3BepTaTUCh A0 aAMiHICTPaTUBHOIO CyAy i3 3aABOIO, @ He 3 MoJaH-
Ham. LLlogo nepwoi popmum 3BepHEHHA NOAATKOBOrO OpraHy [0 CyAy, a CaMe 3 MO30BHO 3aABOI0, MOXEMO 3
MEeBHICTIO CTBEPAKYBaTH, WO NPOBaJKEHHA AKe BiAKPUBAETbCA BHACNILOK TAKOrO 3BEPHEHHSA, € aHANIOTIYHUM
Oyfb-KOMY MPOBAMEHHIO, WO BiAKPUBAETLCA 3a 3BEPHEHHAM OpraHy ny6niyHoi agMmiHicTpalii i3 No30BHOLO
3asBO0 40 aMiHiCcTpaTuBHOro cygy. Tomy, nepuy ¢opmy 3BepHEHHA NOJATKOBOrO OpraHy o cyay, a came 3Bep-
HEHHA i3 MO30BHOIO 3aABOI0 HE MOXHa BifHOCUTM A0 OKPEMUX BUAIB afMiHICTPAaTUBHMX CYyJOBUX MPOBaAKeHb.

Okpemy Hopmy npaBa (cT. 183-3 KAC YKkpaiHu), Lo peryntoe 0co6nMBOCTi 3BepPHEHHSA NOAATKOBMX OpraHiB 4o
cyny 6yno BkntoyeHo fo KAC YKpaiHu 3rigHo i3 3akoHoM YKpaiHu «[1po BHeCEHHSA 3MiH 4O AeAKMX 3aKOHO4AaBUYMX
aKTiB YKpaiHu y 3B'A3KY 3 NpunHATTAM [TogaTkoBOro Kogekcy Ykpainm» Big 2 rpyaHa 2010 poky. B noganbiiomy
Ha3By Ta 3MicT cT. 183-3 KAC YkpaiHu fekinbka pa3 3miHtoBanu. Ha cborogHillHii feHb 0cobnmBoCTi 3BepHEHHSA
noJaTKOBUX OpraHiB Ao cyay 3a Apyroto npoueaypoto nepenbayeHo ct. 283 KAC YkpaiHun?. 3 meToto BUAiNeHHA
TUX 0COBNMBOCTEN, AKI [O3BONATL BiAHECTM NPOBAAKEHHSA 3a 3asABOI0 MOAATKOBMX OPraHiB 4O OKPEMOro Buay
aAMIHICTPATMBHOIO CylOBOrO MPOBAAXKEHHSA, HEOOXIAHO PO3KPUTY 3MICT NpPaBua PO3rALYy 3asaB NOAATKOBUX
OpraHis.

Meplue, Ha Haly AyMKY, Ha WO HeobXiAHO 3BepHYTW yBary B pamkax gocnigkeHHs cT. 283 KAC YkpaiHu €
BM3HaYeHHA NPaBOBOI MPUPOAU NMUCbMOBOTO AOKYMEHTa, AKUN NOAATKOBUIM OpraH nogae fo cypy. B tekcTi ct.
283 KAC YKpaiHu 3a3Haya€eTbCs, WO NPOBaAKeHHA 3@ 3BePHEHHAMYM NOAATKOBMUX OPraHiB Npu 34iNCHEHHI HUMM
BM3HAUYEHMX 3aKOHOM MOBHOBaXKeHb 3[iICHIOETbCA Ha NiACTaBi 3aABW TaKMxX opraHis3. Bumorn, Aki ctaBnatbca
[0 3a3HayeHol BuLLe 3aABU NOJATKOBMX OPraHiB BM3HayeHi B 4. 2 cT. 283 KAC YKpaiHu, B AKi1 3a3HayYeHO, WO Yy
3asBi MOAATKOBKX OpPraHiB MOBUHHO OYTI 3a3HaYeHO HallMEHYBaHHA CTOPIH, HAIMeHYBaHHSA Ta PEKBI3UTU 3asB-
HUKa, HaMeHYBaHHA Ta PEKBI3NTU iHWOI CTOPOHU (BXKUBAETbCA TEPMIH CTOPOHA), NiACcTaBa NOAAHHA 3aABM Ta
[0Ka3Wu, WO NiATBePAXKYOTb 3asABS1IeHi BUMOTY, Nepenik JOKYMEeHTIB Ta iHW1X MaTepianis, WO JosyYeHi A0 3aABN,
niaNMc ynoBHOBaXkeHOT 0cobU Ta NeyaTKa BiANOBIAHOro opraHy*. Ha nepLumii nornag MoXxHa cTBepAKyBaTy, Lo
npaBoBa NpuMpoAa 3asaBU, AKa NOAAETbCA NOJATKOBMM OPraHOM B MOPAAKY BU3HavyeHoMmy cT. 283 KAC YkpaiHu
Ma€ BifMiHHY MPaBOBY NPUPOAY Bif MO30BHOI 3aABU. TaKOro BUCHOBKY MOXHa ATV, OCKIfIbK/ B TEKCTi CT. 283
KAC YKkpaiHu BXUBAETbCA TEPMiH 3aABa, BUMOTU LLOAO 3aABM Ta NO30BHOI 3aaBU (nepeabaueHi B cT. 160 KAC
YKpaiHn) € BigMiHHUMM (GaKTUUHO BUMOTH, L0 CTOCYIOTbCA 3aABW NOJATKOBOro OpraHy NofaHoi B MOPAAKY CT.
283 KAC YKpaiHu malixe NOBHICTIO OXOMeHi BMMOramu, Wwo nepegbayeHi 4o NO30BHOT 3aABW, NpoTe BUMOT 4O
dopmMM NO30BHOI 3asiBU 3HaUHO Ginblue). TakoX, B TeKcTi cT. 283 KAC YkpaiHu, gnsi mo3HayeHHA NogaTKoBOro
OpraHy, BXUBA€ETbCA TEPMiH 3aABHIK, a HE MNO3MBaY, a WOAO NO3HAYEHHSA iHLLIOro yYacH/Ka NPOBagXeHHA BXN-
BA€ETbCA TEPMiH CTOPOHa, a He Bignogigay. lNpoTe 3a3HayeHni BUCHOBOK MOXKHa 3p06uUTK, AKLLO NpoaHanidysatu
nuwe cT. 283 KAC YKpaiHu. Ane aHani3oBaHa cTaTTa 3HaxoauTbcA B rasi 11 po3giny Il KAC YkpaiHu, Aka B Ha3Bi
BXVBA€E C/IOBOCMONYYEHHA «0COONMBOCTI NO30BHOMO MPOBAAMEHHSA», KPIM TOro CT.CT. 3 268 no 272 KAC YKkpaiHu
BM3HaualoTb OKpeMi MpouecyasnbHi NpaBuia po3rnagy Ccnpas, B TOMY YACHi | CNpaB 3a 3aABOI0 MOJATKOBUX Op-
raHis, TOMy Npuv BU3Ha4yeHi NpaBOBOI NPUPOAN 3aABM, LLO NOAAETLCA B NopaaKy CT. 283 KAC YKpaiHu HeobxigHO
BPaxOBYBaTV MOJIOMXEHHA 3a3HaYeHNX BlLLE CTaTel.

B u. 1 cT. 269 KAC YKpaiHuM 3a3Hauya€TbCA, WO Y CpaBax, BU3HAYeHWX cTaTTamm 273-277, 280-283, 285-289
KAC YkpaiHu, 3afaBamu No CyTi CNpaBK € NO30BHA 3asBa Ta Bifl3MB Ha NO30BHY 3asBY (BiA3uB)°. BpaxoByoun Ha-
BefeHe nonoxkeHHaA cT. 269 KAC YKpaiHu, MOXHa CTBepA KyBaTu NPO HaABHICTb NEBHOI KOMIi3il, Wogo NpaBoOBOi
npupoan 3asaBy NOJATKOBOIO OPraHy, Lo Nofaetbca B nopaaky cT. 283 KAC YkpaiHu. O6mexXyouncb aHanisom
nvwe KAC YKpaiHu He MOXHa BM3HauMTX NPaBOBY NpMpody BKa3aHoI Buuie 3aaBnu. OnrcaHa Konisia cT. 269 Ta
cT. 283 KAC YKpaiHun JOCMTb WIMPOKO AOCHiAXKYBanaca B HAyKOBIl niTepaTypi, BHACNifOK YOro 3aMpornoHOBaHO
JeKinbKa HayKoBMX NO3NLiN.

O.B. Ckouunsac-TMaenis Ta H.B. Jlecbko 0O6MexyoTbCA NMLLE KOHCTaTaLli€ BlLLe HaBeAEHOT TePMiHONOTIYHOI
npobnemu Ta 3a3HayaloTb, LIO Li HEBESMKI TePMIHOMOriYHI PO36iXKHOCTI He BNANBAOTb Ha NpoLec po3rnaay i

' MinaeBa K. B. 3BepHeHHA A0 Cyay AK NOBHOBa)eHHA opraHy [OXOAIB i 360piB: ANC. ... KaHA. lopuA. HayK. 3anopixxa, 2017. C.
149.

2 KopeKc aAMiHiCTpaTMBHOrO CyAouMHCTBa YKpaiHu: https://zakon.rada.gov.ua/laws/show/2747-15#Text
3 Kopekc aaMiHicTpaTMBHOrO cyfAounHCTBa YKpaiHu: https://zakon.rada.gov.ua/laws/show/2747-15#Text
4 Kopekc agmMiHicTpaTMBHOrO cyfaoumHCTBa YKpaiHu: https://zakon.rada.gov.ua/laws/show/2747-15#Text
> Kopekc agMiHicTpaTMBHOrO cyaounHCTBa YKpaiHu: https://zakon.rada.gov.ua/laws/show/2747-15#Text
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BUMpILLEHHA CnpaB, NPOoTe iX BCe »K TakM BapTO YCYHYTU®. M He MOroA»KyeEMOCA 3 TaKok MO3ULIEND, WO «TaKi HeBe-
NUKi TePMIHONOTiIYHI PO36iXKHOCTI He BMNMBAOTb Ha MPOLEC PO3riady Crpas», OCKIIbKA AK MiHIMYM Lie Npr3BO-
OUTb 0O HAABHOCTI TEOPETUYHMX Ta MEBHUX MPAKTUYHMX Npobnem. [1o TeopeTnyHUX Npobnem MoxHa BigHeCTu
NOPYLUEHHA NPUHLMMY IPUANYHOT BU3HAUYEHOCTI Ta OKPEMMX JIOTIYHMX NPaBuil CTBOPEHHA HOPMaTKMBHO-Npa-
BOBOIO aKTY, OCKIJIbK/ B pamKax OfJHOro HOPMaTUBHO-NPABOBOro akTy MOXe iCHYBaTW AiBa Pi3Hi TepMiHN, L0
BMKOPUCTOBYIOTbCA AN1A MO3HAUYEHHA NMLWe Pi3HMX 3a CYTTIO MPaBOBUX ABKL, a He TOTOXHMX. OnncaHa BuLe
CUTyaLif i3 BU3HAYEHHAM NPaBOBOI NPUPOAN 3adABM, WO NOJAETbCA B NopAaKy cT. 283 KAC YkpaiHu npn3BognTb
[0 BUHVKHEHHA NPaKTMYHOI Npobnemu, AKa NoB’A3aHa i3 HeOOXigHICTIO cnnaTh cynoBoro 36opy. B cT. 4 3akoHy
YkpaiHu «[po cynosuin 36ip» B AKi 3a3HaYeHO PO3MIp CTaBOK CyLOBOro 360py MaeTbca Npo No3oBHi 3asBMU,
ab0 iHWi KOHKPETHO BM3HAYeHi 3aABU, cepeq AKUX 3as8BU, LLO NOJAETbCA NOJATKOBUM OPraHOM [0 CyAly HEMAE.
Takox B u. 2 cT. 283 KAC YKpaiHu BifCyTHE NOCMNaHHA Ha HeOOXigHICTb MOAaHHA AOKa3y, WO NiATBEPAXKYE Crna-
Ty cynoBoro 36opy. [1na BMpilleHHA BKa3aHOI BuLLie NpakTUyHOI npobnemu cnig norogutucs i3 nosuuieto O.B.
Ckoumnsac-Tasnis Ta H.B. JlecbKo, ki 3a3HauatoTb, Wwo Hopmu Mmasum 11 Po3giny Il KAC YkpaiHu matoTb npioputeT
Hag 3aranbHuMy Hopmamu KAC YKpaiHu, OCKinbKu € cneuiasibHMKM, MPOTE BOHM He MOBHICTIO BPEryNboBYOTb
npolenypy BMpILIEHHSA BigNOBIAHMX KaTeropi cnpas, a MiCTATb Nnwe ocobnnBOCT — Te, WO BiApi3HAE iX Bif
3arasibHOro NOpPAAKY NPoBadKeHHA. A TOMy 3 NUTaHb, AKI He BPerynboBaHi cnewianbHMy HOpMaMu, CJlif Kepy-
BaTMCA 3arafibHUMM NPaBUIamMy NPOBaAKEHHSA B aAMiHICTpaTUBHIl crnipasi’.

O.0. CUTHMKOB JOCNIAXKYIOUM NPaBOBY NPUPOAY 3asBY, O NOJAETLCA NOAATKOBMM OPraHOM B MOPAAKY CT.
283 KAC YkpaiHu 3a3HauuB, Wwo ctaTta 283 KAC YKpaiHu eanHa, B AKIM MAeTbCA He NPOo NO30BHY 3asaBY AK Gopmy
3BEPHEHHA [0 aAMiHICTPaTUBHOrO CyAy, a MPOCTo 3aaABy. [1pn ToMy, WO CTaTTA 3HaxoauTbca y rmasi KAC Ykpai-
HW, NPUCBAYEHII NO30BHOMY NPOBAMXKEHHI0. B yCiX iHWMX CTaTTAX AAHOIO KOAEKCY MAeTbcs abo NPO NO30BHY
3asBY, ab0 agMiHicTpaTMBHMIA No30B. OYeBMAHO TaKMI NiAXi4 3aCTOCOBaHUIM TOMY, WO MO Uil KaTeropii cnpas,
AK TAKOTO CMIOPY HEMAE, @ KOHTPOJTIOIOYi OpraHy 3BepTalTbCA A0 CyAYy 3 METOK CaHKLiOHYBaHHA 3aKOHHOCTI iX
pilleHb Ta Aifl y BCTaHOBNEHUX BMagKax. B noganbliomy HayKoBeLb ONMCY€E 3arajibHi MpaBuia NPOBagKeHHS
B OKpemux KaTteropisx cnpas nepepbaveHi cT. 268-272 KAC YkpaiHu, aHanisye ocob6ivMBOCTi MOAaHHA Bia3nBYy
Ha 3aABY NOJATKOBOrO OpraHy Ta NPUXoauTb f0 NeBHOro BUCHOBKY. O.0. CUTHMKOB 3a3Hayag, Lo AKLWOo ocoba
NOAAE BiA3MB, B AKOMY BUCIIOBJIIOE 3aMepeyeHHs Ha 3aABY NOAATKOBOrO OpraHy, UM He € Le CBiJYeHHAM Toro,
o Mae micue cnip?! Kpim Toro 3akoH He 3a60pOHSE Bignosigauvy, AKNi He € Cy6 EKTOM BafHUX MOBHOBAMEHb,
noJaty pa3oMm i3 3anepeyeHHAM 3yCTPiYHMI NO30B. A OTXKe 3BepHEeHHA MOAATKOBMX OPraHiB, CKOpil 3a BCe,
Ma€ 3[iCHIOBATMCA He Y BUINALI 3B1YaliHOIl 3asBY, a Y popmi No30BHOI 3asBKE. BpaxoBytoun HaBegeHe MOXHa
3pobuTN BUCHOBOK, o O.O. CUTHMKOB BBaXae, WO NpaBoBa Npupoaa 3anasu nogaHoi B nopaaky cT. 283 KAC
YKpaiHW € TOTOXKHOIO i3 MO30BHOIO 3aABOI0.

P.B. MupoHIoK B HaBYanbHOMY MiAPYYHUKY, AKUN NPUCBAYEHN JOCNIOXKEHHIO CY[OBOrO PO3rAfy OKpemmnx
KaTeropin cnpas aHani3yloun NpaBoBY NPMPOAY 3aABM NOAATKOBOrO OpraHy, Aika MOAAETbCA B NOPALKY CT. 283
KAC YkpaiHu gifos BUCHOBKY, Lo rnaa 11 po3sginy Il KAC YkpaiHu ¢opmManbHO MiCTUTb OHY KaTeropito cnpas,
AKi po3rnagaloTbcsa B 0Co06nMBOMY NOPAAKY, TOOGTO He B MO30BHOMY NPOBAAKEHHI — CMPaBU 3a 3BePHEHHAM Mo-
naTkoBux opraHie? [13, ¢.153]. HaBegeHni BULLE BUCHOBOK HayKOBLA HABOAMTb Ha AYMKY, LU0 3asBa NOJATKOBO-
ro opraHy nogaHa B nopsagky ct. 283 KAC YkpaiHu Ta n030BHa 3asiBa MaloTb Pi3Hy NpaBoBy npupogdy. [TpoTe Hay-
KOBeLlb 3a3HAYaE, IO aHai3yrum 3MiCT HOPM LLOA0 BUMOT [0 X GOpM 3BEPHEHHA MOXHa 3p06UTY BUCHOBOK
Wwofo NofibHOCTI iXHbOT PUANYHOT NPUPOAN, | CYTTEBUX BiAMIHHOCTEN BU3HAUYNUTU He BOAETLCA, TOOTO MOXHa
roBOPUTH, LLIO 3aKOHOAaBELb NPOCTO BUOKPEMUB CrPaBN HEMO30BHOIO NPOBAAMXEHHS LNAXOM BBeeHHSA iHLIO-
ro TepMiHa'®. BBa)ka€mo Takuii BUCHOBOK HayKOBLIAl HEAOCTaTHbO OOIPYHTOBAHMM Ta BHYTPILIHbO Cyrnepeunu-
BVM i3 1Oro nonepegHimun BucHoBkamn. OKpiM TOro BUAiNIEHHA OKPEMOro BMUAY CyAOBOrO agMiHIiCTPaTBHOIO
NPoBaAKeHHA NNLLEe Ha MiACTaBi BBEAEHHA IHLIOro TepMiHy A MO3HaYeHHA AOKYMEHTa 3 AKUM 3BepTaETbCA
NoJaTKOBUI opraH Ao Cyaly He MOXHa BBaXaTl O6rpyHTOBaHUM.

3anaBa noJaTKoBOro opraHy B nopagaky ct. 283 KAC YKpaiHu moxe 6yTu nofaHa nuviue 3 nigcraB nepepbave-
HUX B 4. T Ui€l CTaTTi, Taka 3aABa NOAAETbCA A0 CyAY NepLlol iHCTaHUIT 3a 3arafbHMMK NpasBunaMn NigCy[HOCTI
NpoTArom 24 rofiH 3 MOMEHTY BCTaHOBNEHHA 06CTaBuH, AKi € NigcTaBamy AnA nofdaHHA Takoi 3aasu. B KAC
YKpaiHu nepenbaueHa nesHa npoleaypa AoMyCcKy 3adBU NOJATKOBOro OpraHy Ao BiAKPUTTA NPOBAaMXKeEHHS, Tak

6 Ckouunac-Maenis O.B..Jlecbko H.B. Cnip npo npaBo B TepMiHOBMX aaMiHICTPATUBHUX CMpaBax 3a 3BePHEHHAM OpraHiB JOXO4iB
i 36opiB. MpaBoBi ropn3oHTK. 2019. Bun. 18 (31). C. 87.

7 Ckouunac-Maenis O.B..Jlecbko H.B. Cnip npo npaBo B TepMiHOBMX aaMiHICTPATUBHUX CMpaBaXx 3a 3BEPHEHHSM OpraHiB JOXO4iB
i 360piB. MpaBosi ropn3oHTK. 2019. Bun. 18 (31). C. 88.

8 CutHukoB O.®. OcobnmMBOCTI 3BEPHEHHA 3 MO30BHOIO 3aABOK A0 AAMIHICTPATMBHOrO CyAy MO OKPeMUM KaTeropiam ny6niy-
HO-NMpPaBoOBUX CropiB. [prnKapnaTcbKnn LPUANYHUA BicHUK. 2017.N2 1. C. 170-171.

°  MwupoHiok P. B. OcobnmBoCTi cynoBOro posrnagy OKpemux KaTeropiil afMiHiCTPaTUBHMX CMpaB: HaB4y. MOCIOHUK. [Hinpo:
[Hinpon. gep. yH-T BHYTp. cnpas, 2019. C.153.

1% MwupoHiok P. B. OcobnnBocTi CynoBoro po3rnagy oKpemux KaTeropii agMiHicTpaTUBHUX CNpaB: HaBY. NOCiOHMK. [AHinpo: AHi-
npon. Aep. yH-T BHyTp. cnpas, 2019. C.154.
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y BUMNaAKY, AKLLO 3aABa He BiANOBifja€ BCTaHOBIEHNM BUMOTram [0 TakKoro BMAy 3asAB NOAATKOBOMY OpraHy Haja-
€TbCA CTPOK B 24 roAnHM ANA yCyHeHHA HeoniKiB, Y BUNAAKy iX He yCyHeHHA 3aABa 3 JoJaTKkaMy NoBepTaeTbCA
3aABHMKY. Y BMMagKy NOBEPHEHHA 3aABM NOAATKOBUIM OpraH Ma€ NpaBoO NMOBTOPHO 3BEPHYTUCA i3 3aABOIO O
cyny, NpoTe He Mi3Hille HiX NPoTArom 48 roguH 3 MOMEHTY BCTaHOBJIEHHA 0O6CTaBVH, WO 3YMOBIIOOTb 3BEp-
HeHHA Ao cyay. Y BifKpUTTi MPOBaAXeHHA 3a 3aABOI CYA BiAMOBIAE yXBasnolo, AKLWO: 1) 3aABNE€HO BUMOTY, He
nepegb6ayeHy u. 1 ct. 283 KAC YKpaiHu; 2) i3 nogaHux Ao cyay matepianis B6avaeTbca cnip npo npaso. Lo yxsany
MO>Ke 6YTN OCKap»KeHO B anenAuiitHoMy NopsAaKy NPoTAroM 24 rognH 3 MOMEHTY ii NOCTaHOBNEHHS. BigmoBa y
BIAKPUTTI MPOBaKEeHHA 3a 3aABOI0 YHEMOXIINBJIIIOE NMOBTOPHE 3BEPHEHHA 3asABHMKA 3 TaKOK CaMOlo 3aABOI0.
BiH y ubOMy BUNagKy Ma€ NpaBo 3BEPHYTUCA 3 TUMU CaMUMW BUMOraMu 10 CYAY B 3arafibHOMY MOPAAKY. Y pasi
NMOCTaHOBJIEHHA CyOM yXBasu MPO BiAKPUTTA NPOBaXeHHA y CNpaBi Cyd NPUNMAE PilleHHA MO CyTi 3aABIeHNX
BMMOT He Ni3HiLle 96 roauH 3 MOMEHTY BCTaHOBJIEHHA 06CTaBVH, L0 3yMOB/IOOTb 3BEPHEHHSA 3aABHMKa [0 CyAy.
Take pileHHA cyay Nianarae HeranHOMy BUKOHaHHI0. Ha CyaoBi pilleHHA y cnpaBax, BU3HaveHmx n.n. 1-4 4.1 ct.
283 KAC YkpaiHu, NpoTArom AecATy AHIB 3 AHA iX NPOrosioWeHHA CTOPOHaMK MOXYTb OyTu nodaHi anenayiiHi
ckapru. Cya anenAuinHol iHCTaHUii po3rnAagae cnpasy y AeCATUAEHHNN CTPOK MNiCNA 3aKiHYEHHA CTPOKY Ha ane-
nAUiHe OCKapXeHHA'.

Y cnpaBax BigKpWTKX Ha nigctaBax nepepbaveHmx u.1 ct. 283 KAC YkpaiHu nepepbavueHnii ocobnusmin nops-
[OK Ta CKOPOYEHUI CTPOK MOBIAOMIIEHHA YYaCHMKIB CNpaBu Npo JaTy, Yac Ta Micle po3rnaay BignoBigHWX ag-
MiHICTPaTUBHUX CNPaB; MOAAHHA 3asAB MO CyTi CNpaBy; NOPALOK 0OUNCIEHHA NpoLeCcyaNibHUX CTPOKIB; NOPAAOK
NPOrosIoWeHHA NPUINHATONO PilleHHA Ta MOPAAOK i CTPOK MOAAHHA anenAuifiHMX CKapr.

BpaxoByloun HaBefleHe BULLe, BBAaXKAEMO, LLIO LiNKOoM OOFpyHTOBaHOW Ta ciiywHow € gymka O.B. Ckoun-
nac-Maenis Ta H.B. JlecbKo, Wwo 0co6nmBocTi po3rnagy i BUpileHHs TepMiHOBMX CMpaB 3a 3BePHEHHAM nopart-
KOBUX OpraHiB NpoABAAIOTbCA Y: TEPMIHOBOCTI; Cy6'€KTHOMY CKNafi; NOBIAOMEHHI yYaCHMKIB CnpaBu Npo AaTy,
yac Ta Micue po3rnagy cnpasy; NOAAHHI 3asAB MO CyTi CNpaBy; 06YMCNEHHI NpoLecyanbHUX CTPOKIB; Nporosno-
LIEHHi Ta BPyYEHHi CyAOBMX pilleHb; anenAuinHOMY Ta KacauiiHOMYy OCKap»KeHHi CYJOBUX pilleHb; CY[OBOMY
360pi2.

P.B. MnpoHIoK BBaxag, Lo 3arajlbHMMN O3HaKaMy 0COb6nMBOro (HEMO30BHOIMO) MPOBAMXKEHHA €, NO-NepLue,
Te, WO, Ha BiAMiHY Bifi MO30BHOrO, BiH € 6e3cnipHUM, TO6TO Y HbOMY BiACYTHI Crip MPO NPaBO Ta OXOPOHIOBAHMI
3aKOHOM iHTepec; no-apyre, 3aBAaHHAM Cyali € BCTaHOBNEeHHA $aKTy nogii, Aka € niacTaBoto BXUTTA cyb'ek-
TOM BJlafIHMX MOBHOBAXeHb 3ax0fiB, nepefdayeHnx 3aKOHOM; MO-TPETE, PilIeHHA Ccyay Yy CnpaBax HEMO30BHOIO
NPOBafXeHHA NeriTMMI3ye AiANbHICTb Cy6'ekTa BNafHMX NOBHOBaMeHb, AKOT 0OMeXeHO 3aKOHOM; No-4yeTBepTe,
TEPMIHOBICTb CMpaB, AKi NignAralTb PO3rNALOBI i BUPILIEHHIO Y NOPAAKY HEMO30BHOro (0co6/MBOro) NpoBa-
[PKEHHS, 3yMOBJIIOE CKOPOYEHICTb CTPOKIB MiAFOTOBKM CNpaBK Ta il po3rnagy i BUpilweHH:?.

CxoxKy 3a CyTTIO i3 3a3HaUYE€HOI0 BYLLE MO3UL €0 AYMKY BUC/TOBIIIOIOTb aBTOPU HayKOBO-MPaKTUYHOrO KOMEH-
Taps go KAC YkpaiHu nig pegakuieto |.X. TemkixkeBa. HaykoBLi 3a3HayatoTb, WO y cnpaBax, nepenbayeHunx 3o0Kpe-
Ma cT. 283 KAC YkpaiHu (cT. 183-3 KAC YKpaiHu) MoBa He e Npo BUpiLIeHHA Ny6nivyHO-NpaBOBOro Cropy, a MaEe
MicLie TiNbKM CaHKLiOHYyBaHHA BIiANOBIAHWX Ail, pilleHb cy6’ekTa ny6niyHOi Bnagm cygom*.

B. B. PeluoTa TakoK 3a3Hauyae, WO XapakTepHUM AiA LUX CpaB (nge MoBa Npo NPOBafXeHHA BIAKPWTI B MO-
pAaKy cT. 183-3 (283) KAC YkpaiHu Ta 183-4 (284) KAC YKpaiHu € Te, Lo NiACTaBOO A/1A 3BEPHEHHA B aAMiHiCTpa-
TUBHWI CYR Y TaKMX BUMagKax He BUCTyNae nyb6niyHo-NpaBoBuiA Cnip, a HeOOXiAHICTb peani3aLii MTOBHOBaXeHb
y nybniyHo-npaBoOBMX BiAHOCKMHAxX opraHamu JOXOAiB Ta 360piB (MogaTkoBKx opraHie) Ta Ciyx60t0 6e3neku
YKpaiHn®.

[HWi 03HaKM LbOro By NPOBaeHHA MOXKHA BBaXKaTu NOXigHMMM, @ came: 1) CKnag y4aCHMKIB — AKLLO Mpo-
BaJ KEHHSA He € MO30BHVM, TO B HbOMY He Moxe 6y TV No3rBaya i Bignosigaya, 3'ABNAIOTLCA iHWI yY4aCHWUKN (3anB-
HUK i 0c06a, 10 AKOT 3BepHEHO BUMOTY); 2) dopMma 3BEPHEHHA A0 cyay — 3asABa; 3) 6a30BMI MMCbMOBWIA PO3rnag
CnpaBsy, OCKINbKM 0COOKCTa yYacTb He € AOLINBbHOI Yepes XxapaKTep cnpasu®.

[. A. Manapuyk BBaXae, WO NpoBafXeHHsA Y CripaBax 3a 3adaBOt0 MOAATKOBMX OpPraHiB, NOAAaHO Ha NifgcTasi
¢1.283 KAC YKpaiHu, € oKpemum B1AOM Cy[OBOrO NPOBafXeHHA, BiAMiHHMM Bif 3aranbHoro (mo3oBHoro). Ana

' KopfeKkc agMmiHiCcTpaTBHOro cyaoumnHcTBa YKpaiHu: https://zakon.rada.gov.ua/laws/show/2747-15#Text

2 Ckouunsac-Masnis O.B. . Jlecbko H.B. Cnip npo npaBo B TepMiHOBMX aAMiHICTPATMBHUX CMPaBaXx 3a 3BEPHEHHAM OpraHiB AOX0iB
i 36opiB. MpaBoBi ropn3oHTK. 2019. Bun. 18 (31). C. 87.

3 MwupoHiok P. B. OcobnmBoCTi cynoBOro posrnagy OKpemux KaTeropiil afMiHiCTPaTUBHMX CMpaB: HaB4y. MOCIOHUK. [Hinpo:
[Hinpon. gep. yH-T BHYTp. cnpas, 2019. C.154.

4 HaykoBo-npaKTnuHuin kKomeHTap Kopekcy agmiHicTpaTMBHOro cynounmHcTBa YKpaitu / 3a peg. |.X. TemkixeBa (kep. aBT. kon.). K.:
lOpiHkom IHTep, 2012. C.509.

®  Peworta B. B. OcobnusocTi npoBaA»eHb B OKPeMMX KaTeropiax agMiHICTPaTUBHMX CNpaB 3a 3BEpPHEHHAM Cy6’eKTiB BnagHMX
NoBHOBaXeHb. Mpobnemn fepxaBOTBOPEHHA i 3aXMCTy NpaB NOANHW B YKpaiHi : matep. XXII 3BiTHOT HayK.-npaKT. KoH. (4-5 ntoTo-
ro 2016 p.). — JlbiB : lOpuA. ¢-T JIbBiB. Hau. yH-Ty im. |. ®paHKa, 2016. Y. 2. C.70.

6 MwupoHiok P. B. OcobnmBoCTi cynoBOro posrnagy OKpemmx KaTeropiil afMiHiCTPaTUBHMX CMpaB: HaB4y. MOCIOHUK. [Hinpo:
[Hinpon. gepx. yH-T BHYTp. cnpas, 2019. C.154.
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peani3auii MOAAaTKOBMM OpPraHOM AeAKMX CBOIX MOBHOBa)e€Hb BCTAHOB/IEHO OKPEMW BWf CY[OBOro MpoBa-
[PKEeHHA Ta 0CO6NMBOCTI NPOBaAXEHHSA B OKPEMUX MOAATKOBUX criopax’.

Mpo ocobnuemin xapakTep LbOro BUAY NPOBafXeHHA 3a3Hauvae Takox |. O. KapTy3oBa, fika BKa3sye, Lo BHe-
ceHHA 3miH o KAC YkpaiHu Ta 3anpoBaf»KeHHA 0Co6/1MBOro (HEMO30BHOMO) MNPOBaAKEHHSA B aAMiHICTPAaTUBHMX
cypax, ke PO3noYMHAETbCA 3@ 3BEPHEHHAM Y BUMNALI NoJaHHA (3rigHO YAHHOIO 3aKOHOLABCTBA 3anaBU) Cyb'eKk-
TiB BlaAHUX MOBHOBaXeHb A0 aAMiHICTPATUBHOIO CyAy, CTaBUTb HU3KY MUTaHb JO iCHYIOUOro B 3aKOHOAABCTBI
MOHATTA aAMiHICTPaTUBHOro NO30BY. B flaHOMy BUNagKy HayKoBeLlb Ma€ Ha yBa3i MonoxeHHs cT. 183-3 (cT. 283)
KAC YKpaiHu, a 3a3HavaE, WO «Take NoJaHHA He € aiMiHICTPaTUBHMM NMO30BOM, HE MA€ B OCHOBI CBOEI Ny6niu-
HO-MPaBOBOrO CMOPY i He TArHe 3a cO60l0 BMHUKHEHHSA MO30BHOIO NpoBagXeHHA. [poTe BOHO nmianagae nia
BM3HauyeHHA agMiHicTpaTMBHOro no3osy B KAC YKpaiHu, Tomy, Lo € 6e3yMOBHO, 3BePHEHHAM [0 aAMiHICTpaTuB-
HOro Cyay Ha BUKOHAHHA MOBHOBaKeHb Y Ny6niuyHO-NpaBoOBUX BigHOCKMHAX. OTXKe HalBaXXNUBILUMM KpUTEPIEM,
LLO BiAPI3HAE 3BepPHEHHA A0 cyay Y BUMMALAI aAMiHICTPaTUBHOIO MO30BY Bifj 3BEPHEHHA Yy BUMNALI NOJaHHA, €
HasABHICTb Ny6NiYHO-NPaBOBOro Copy»®.

Cnip npo NpaBo B KOHTEKCTi PO3rnAAyBaHOI HOPMU Ma€ MicLe B pasi, AKLO NpeaMeTOM CMopy € NPaBOBigHO-
CUHW, iCHYBaHHA AKMX € NepelyMOBOI0 BUHMKHEHHA NiACTaB Aj1A 3aCTOCyBaHHA CnewianbHKX 3aX0f4iB, nepenive-
Hux y cTaTTi 183-3 (283) KAC YKpaiHu. 30Kpema, cnip Npo NpaBo HasABHWI y pasi, KoY MAaTHWK NOAATKIB BUC/TOB-
JIIOE He3rofy 3 pilleHHAM NoAaTKOBOro OpraHy, Wo 6yno NiAcTaBoo AnA BUHUKHEHHA 06CTaBUH A1 3BepPHEHHSA
3 BignoBigHoto 3asaBoto. Cya MOXe BCTaHOBUTU HAasABHICTb CMOPY TakKoXK i3 3MiCTy 3anepeyeHb nnaTHMKa nogat-
KiB, CTOCOBHO AIKOro BHECEHO MofaHHA. 30KpeMa, MNaTHNK NOAaTKiB MOoxKe 3anepeyyBaTi po3Mip NogaTKoBOro
6opry, Wo cTAryeTbcs, abo GpakT y3rogKeHHA NoAaTkoBMX 3060B'A3aHb, 3 AKX BUHUK NoAaTKkoBui 6opr; cknag
MaliHa, WOoO0 AKOro 3aCTOCOBYETbCA aAMIHICTPATVBHMIA apeLuT; 3anepeyyBaTi HaaBHICTb MofgaTKoBoro 6opry, y
3B'A3KY 3 AKMM HaKnageHo aMiHICTpaTUBHMI apeLT, abo 3aKOHHICTb NPoBefleHHA NepeBipKy, HeONYLEHHSA A0
AKOI MPX3BENO A0 3aCTOCYBaHHA aAMIHICTPaTMBHOIO apeLuTy®.

MNpoBafgXeHHA y cripaBax, MOPYLIEHWX 3a NOAAHHAM (3aABOI0) NOAATKOBUX Ta MUTHMX OPraHiB, NOAaHUM Ha
nigcTasi ctatTi 183-3 (283) KAC YKpaiHu, € OKpeMrM BMAOM CYJOBOrO MPOBaAXeHHS, BIAMIHHVM Bif, 3arajibHOro
(no3oBHOrO). Lie npoBageHHs € crnevlialbHNUM BULOM CKOPOUYEHOTrO NMPOBaXeHHSA, B AKOMY Cy[, He BUPILIYE My-
6niyHO-NPaBOBUI CNip, @ 3AINCHIOE KOHTPOJSIb 3a PILIEHHAMY UM AiAMU OpraHy fepKaBHOI MOAATKOBOI CNy»ou,
AKi BNAMBatoTb abo MOXYTb BMIMHYTU Ha NpaBa Ta iHTepecu ocib (Hacamnepep, NnaTHUKIB NoaaTkiB) y nyo6niu-
HUX NpaBoBigHOCKMHax '

AHanisyoun o03HaKky HEMO30BHOIO NPOBAMKEHHSA, MOXKHa 3POOUTU BUCHOBOK, WO Lie NPOBaAXEHHS € CXO-
MM 3 HaKa3HVM NMPOBALXEHHAM Y LIMBINIbHOMY CYAOYMHCTBI, TOOTO fAK i B LMBINIbHOMY CyJOUYMHCTBI, 3aABHUK
3BepPTaETbCA A0 CyAy 3 NO30BOM/ 3aABOI0 Ta AOAAHVMMN AOKa3aMy, i Cy[ Ha OCHOBI fOKa3iB Y CKOPOUYEHi CTPOKM
NPUNMaE pilleHHs y crnpasi. Heno3oBHe NpoBag»KeHHA NO-iHLWOMY MOXHa Ha3BaTy 0COONNBUM, Liell BUCHOBOK
MO>KHa 3p0o6UTU, BUXOAAUN 3 IOTO NPMPOAN, a CaMe Te, Lo PO3MAf CnpaB 34iNCHIOETbCA B 3arafibHOMY nopag-
Ky, Bu3HauyeHomy KAC YKpaiHu, ane 3 ypaxyBaHHAM oro ocobnmsocTeit, TobTo creuianbHux Hopm. Ocobnuee
(Heno30BHe) NPOBafXEHHA XapaKTepusyeTbcsa cneundikolo cnocoby 3BepHeHHA [0 afMiHICTPaTUBHOIO cyay
(nofjaHHA) Ta 4OAATKOBMMU OOMEXKEHHAMY MOBHOBaXKEHb CyAy NPV NPUIAHATTI NifCYMKOBOrO pPilleHHA 3a Ha-
cnigkamm ctagii BigKpUTTA NPOBafKeHHsA Y CNpasi, a TaKoX JOAAaTKOBMM MPaBoM No3MBaYva 3BepHYTUCA [0 af-
MiHICTPaTUBHOrO Cyly i3 TUM CaMMM NMUTAHHAM, aNne B OpAMHapPHI NO30BHIN dopmi'’.

BucHoBKM. BBaXkaemo, L0 3a CBOEI NMPaBOBOI NPUPOZOI0 3aABa, WO NOJAETbCA NOJATKOBMM OPraHoM B
nopagky cT. 283 KAC YKpaiHu € BigMiHHOI Bif NMO30BHOI 3aABW. AKLLO NPOBECTW aHAMOorito i3 IHWUMW rany3s-
MM NpoLecyasibHOro NpaBa MOXHa 3HAWTIN CXOXICTb MPaBOBOI NPUPOAY 3aABU NOJaHOI B MopAAKY CT. 283 KAC
YKpaiHu i3 3aABO NPO BuAayvy CygoOBOro Hakasy B LUBINbHO-MpoLecyanbHOMY Mpasi. Taknuii BUCHOBOK Crliye
3 TOro, WO BMMOIM SO 3aABU NPO BMAAuy CyAOBOro Haka3sy Ta 3asaBW MOAAHOI B nopAAKy cT. 283 KAC YkpaiHu €
[OCTAaTHbO CXOXMMM Mi>Kk CO6010, NOJAITLCA TiNbKM Y BUNAAKY BiICYTHOCTI «CMOpY NPo NpaBo» Ta 3Ha4YHO CNpo-
LeHMU nopagKamu iX po3rnagy.

Pe3tomytoun HaBefleHe BULLE, MOXKHa 3p06UTY BUCHOBOK, LLIO B HAyKOBIli NiTepaTypi cknanaca ycraneHa no-
3ULiA WOAO BigHECEHHA NPOBAMXKEHHSA BiAKPUTOro 3a 3aABO NOLATKOBOrO OpraHy 4o 0cobnmMBoro (Heno3os-
HOro) MPOBAZXKEHHA. 3 TaKUMU JYMKaM1 MOXHa MOBHICTIO MOroanTMcA. BBaxaemo, Wo NpoBagXeHHA BigKpuTe

7 Mansapuyk |. A. LLInAXv1 yaoCKOHaneHHaA BUPILLEHHA NOAATKOBUX CMOPIB B aAMiHICTPaTVBHOMY CYAOUMHCTBI. Lex portus. 2017. N2
1.C.131.

8 MiHaeBa K. B. 3BepHeHHA Ao cyay AK MOBHOBAXEHHA OpraHy JOXOAIB i 360piB: AWC. ... KaHA. opug. HayK. 3anopixxa, 2017.
C.156.

?  IHdopmauiiHui nuct Buworo agmiHictpatnBHoro cygy Ykpainu Big 02.02.2011 p. N 149/11/13-11 https://ips.ligazakon.net/
document/view/ASS00078?an=8&ed=2011_02_02

1% HaykoBO-NpakTUYHUIA KoMeHTap o cTaTTi 1832 Kofekcy aamiHicTpaTMBHOrO cyfoumHcTBa YKpaiHu https://ips.ligazakon.net/
document/KK006453

" MwupoHiok P. B. OcobnusocTi cynoBoro po3rnsgy OKpeMux KaTeropiii agMiHiCTpaTMBHUX CrpaB: HaBY. MOCiGHMK. [Hinpo:
[Hinpon. gepx. yH-T BHYTp. cnpas, 2019. C.155.
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3a 3asBOI NOJATKOBUX OpraHiB B nopsaaKy cT. 283 KAC YkpaiHu cnig BigHeCT 4o 0CO6/MBOro BUAY HEMO30BHUX
NpoBafKeHb, OCKINIbKM Y TaKOMy BUAiI NPOBaf»KeHHA BiACYTHIN «cnip Npo npaBo» (OCHOBHa O3HakKa, Aka [03-
BOJIAIE BUAINWTM aHani3oBaHe NPOBA[KEHHA B OKpeMe), MPOBafXeHHA CTOCYETbCA OKPeMOi, BuineHow coe-
pu cycninbHuX BigHOCKH (4.1 cT. 283 KAC YKpaiHu), NpoBad»KeHHs 34iMCHIOETbCA 3a 0COO6NMBOLO, BifMiIHHOIO Bif
3arasbHoOI (MpyTamMaHHOT ANA NPOBafXeHb BiAKPUTKX 33 MO30BHMMY 3asABaMM) NPOoLEefypoto, MPpY KOHCTPYKLi
aHasi30BaHOro NPaBOBOro iHCTUTYTY BUKOPWCTaHa BigMiHHa Bif 3aranbHoOi TepmiHonoria. [poTte, HaBegeHUN
HamW BULLEe BUCHOBOK He Y3rofKyeTbcs i3 Ha3soto rnasu 11 po3ain y Il KAC YkpaiHu Ta NOnoKeHHAMM CT.CT. 268-
272 KAC YKpaiHu. 3 MeTOo YCYHEeHHs HaBeAeHOI BULLE HeYy3rodXeHOCTi nponoHyemo: 1) gonosHutu cT. 12 KAC
YKpaiHu, MONOXeHHAM Mpo Te, Lo dopmamm afMiHICTPATUBHOIO CYAOUMHCTBA TaKoX € 0cobnmBe (HEMNO30BHE)
npoBagkeHHs; 2) cT. 283 KAC YkpaiHn Bukaountu i3 rmasu 11 po3giny Il KAC YKpaiHv Ta BKAOUUTY B OKpemy
rnasy.

'AHomauiﬂ.

B cTaTTi HaBepeHi 3aranbHOTEOPETWYHI BU3HAUYEHHSA MOHATTA MPOBAAKEHHA Ta NOro 03Hak. BusHayeHo 03-
HaKM Ta 3MiCT MOHATTA aAMiHICTPaTUBHOIrO CYAOBOro NpoBaKeHHsA. [locnigeHo NpaBoBy NPMpPOAY 3asaBU, WO
NoJa€eTbCA NOAATKOBMMM OpraHamMmu B nopsaaKy nepenbayeHomy ct. 283 KAC YkpaiHu, BHacNiAoK 4oro 3pobneHo
BVMICHOBOK, MPO BiAMiHHY Bifj MO30BHOI 3aABU, MPaBOBY NPUPOAY 3aABM MOAATKOBOro opraHy. BuasneHo cyne-
peyHOoCTi Mi>k 3micTom cT. 283 KAC YkpaiHu Ta T. ¢T. 268-272 KAC Ykpainu i Ha3Boto rnasu 11 po3giny Il KAC Ykpa-
THY. [loBeeHo, L0 NPOBaAXXeHHS, AKe BiAKPUBaOTb 3a 3aABOI0 MNOAAHOI0 NOAATKOBMMYM OpraHaMuy B MOPAZKY CT.
283 KAC YkpaiHu HeobxiHO BigHeCT! o 0cobnnBOro (HEMO30BHOMO) BUAY NPOBaAXKeHb B aAMiHICTpaTUBHOMY
npoueci.

'Annotation.

The article presents general theoretical definitions of the concept of proceedings and its features. The
characteristics and essence of the concept of administrative court proceedings are determined. The legal
nature of the application submitted by the tax authorities in the order prescribed by Art. 283 of the Code of
Administrative Proceedings of Ukraine is examined, as a result it was made a conclusion that the legal nature
of the application of the tax authority differs from the claim. Contradictions between the content of Art. 283 of
the CAP of Ukraine and Art. 268-272 of the CAP of Ukraine and the title of Chapter 11 of Section Il of the CAP of
Ukraine are revealed. It is proved that the proceedings, which are opened on the application submitted by the
tax authorities in accordance with Art. 283 of the CAP of Ukraine must be attributed to a special (non-litigation)
type of proceedings in the administrative process.
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'Applicability of article 8 of the convention for
the protection of human rights and fundamental
freedoms in the context of harassment
of a participant in the educational process

3acmocoeHicmb cmammi 8 KoHeeHuii npo 3axucm
npae sIlOUHU i OCHOBOMOJIOXKHUX 80600 8 KOHMeEKcmi
UbKye8aHHSs1 y4aCcHUKa 0C8imHbL0O20 npouyecy

W Hradova Yuliia
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harassment, bullying, private life, children’s rights, right to education.

KnwuoBi cnoBa:
UbKYBAHHSA, xapacmeHm, OyniHe, npusamHe XXumms, npasa OumuHu, Npaso Ha oceimy.

'leKyBaHHﬂ B OCBIiTHIX YCTaHOBaXxX CMOCTEPIraeTbCA B YCbOMY CBITi, HaBiTb HANMPOrpPeCcnBHiLli KpaiHn He
MO>KYTb BUKOPIHWUTU Take raHebHe ABMLLe 3 OCBITHbOrO npovecy. [0CTPOo CTOIThb Lie NUTAaHHA OCKINbKY XepTBa-
MW CTalOTb He3aXWLLEeHi AiTW, AKi He MOXYTb MPOTUCTOATM MCUXONOTIYHOMY Ta Qi3MYHOMY HaCUNbCTBY 3 BOKY
ofHoNITKIB. Ane e 6inbloro pe3oHaHcy HabyBatloTb BUNAAKM LbKYBaHHSA, KONM arpecis rae Big BUMTeniB, WO
MaloTb 3axuLLATK AUTUHY B CTiHaX WKONK Bif 6yab-AKMX NpoABiB HacUNbCTBa. B nonepeaHix gocnig»KeHHAX Mu
HarosioLyBanu Ha Ui npobnemi, HaBogAYN LMPPU aHOHIMHOTO aHKETYBaHHA cepef] YUYHIB cepefHix LWKif, B Xxoai
AKOro NOMOBMHa ONUTYBAHUX 3a3HAUYMNA, WO «CTUKANKCh 3 LibKYBaHHAM 3 60Ky BUnTeniB: 14 % — nocTinHo Ta 37
% — pigko».! CynoBa CTaTUCTMKA HaBOAUTb raHe6HI NpuUKNaan LbKyBaHHA 3 60Ky HayKOBO-NefaroriyHoro ckna-
Ay, AKi 3aCTOCOBYBaNU NPUHWKEHHS, NMOrPO3MK, Fy3yBaHHSA, CIOBECHE YiNMAHHA Ta BUAYMYBaHHA 06pa3nmBumx
Npi3BMCbK WoAo YuHiB. MNpobnema LibKyBaHHA B OCBITHIX YCTaHOBax nepectana 6yTn CyTo BHYTPILLHIM N1TaH-
HAM, BOHa BUILL/A 3@ MeXi HaBYaNbHMX 3aKNagiB i pO3rNAQAETbCA BXE He TiNbKU HalioOHaMbHUMK Cygamu, ane
goxoanTb Jo €BponencbKkoro cyay 3 npas nogunHu (gani— Cyg). Lle nigTBepaxye akTyanbHIiCTb JaHOMO MUTaHHA
Ta fa€ NigCcTaBy ANA NoJasblIOro AOCNIAXKEHHA NpeLedeHTHOI npakTnkn Cyay.

Mertoto cTatTi € aHani3 cnpasu O.0. npoTtn Xopsarii (Case of F.O. v. Croatia), wo po3srnaganacs Cyaom cTo-
COBHO 3asiBHVKa, KM 3a3HaB LibKyBaHHsA 3 60Ky BUMTENA, Ta 3aCTOCOBHOCTI CTaTTi 8 KOHBEHLUIT Mpo 3axucT npas
NIOANHN | OCHOBOMONOXKHUX cBO6OL (Aani — KoHBeHLiA) Wwoao AaHoi chipasu.

Buknag ocHoBHOro matepiany. Ha *anb, cniii KoHCcTaTyBaTh TOM $aKT, WO LibKyBaHHA Ma€ Micle B ycix cde-
pax Halloro X1TTsA: B CiM'i, KON MOBa e NPo AOMALLIHE HacUNbCTBO (domestic violence), B WwWKoni, ie Y4Hi cTa-
l0Tb »KepTBamu 6yniHry (bullying), B TpyROBOMY KONEKTUBI — Tak 3BaHWUA MOGIHT (mobbing), 3 60Ky cyciais abo
3HaMOMMX UM iHWKUX OCi6 xapacMeHT (harassment). OCTaHHI TepPMiH Lie He 3HANLIOB CBOro BifoOpa)keHHs B
HaLiOHaSIbHOMY 3aKOHOAABCTBI, XO4a AOCUTb aKTMBHO 3aCTOCOBYETbCA B NPaKTULi 3aXigHMX KpaiH. 30Kpema, B
LinsinbHomy kopekci npoueayp KanipopHii xapacMeHT BU3HaYa€eTbCA AIK HE3aKOHHE HAacUbCTBO, NPaBaonosio-
Ha 3arpo3a HacunbcTBa abo CBIAOMUI | HABMUCHWI CNOCi6 NOBeAIHKM, CNPAMOBaHNI Ha KOHKPETHY 0Co0y, Lo
BUKIIMKAE TPUBOTY, ApaTye abo 3ansakye ocoby, i AKi He CilyKaTb 3aKOHHIN MeTi. Yepes Taky NoBeAiHKY noanHa
3a3Ha€ 3HAYHMX eMOLiHMX CTpaXkaaHb Ta cTpec.’ Y [dupekTusi EBponelicbkoro napnameHTy 76/207/EEC nig
XapacMeHTOM po3yMieTbcA HebaxkaHa NoBefiHKa, NOB'A3aHa 3i CTAaTTIO 0CO6U, WO MaE Ha MEeTi UM K HACNIJOK
NopYyLUEeHHA TiAHOCTI 0coOM Ta CTBOPEHHSA 3aAKYIOYOro, BOPOXKOro, MPUHM3MBOIO Y 06pasnmeoro cepeno-
Buwwa.? B CtambynbcbKilt KOHBeHLT cepes; $OpM HAacMbCTBA LWOAO XKiHOK BMOKPEMIIOTLCA CeKCyasbHi JoMa-

! lpagosa O.B. ByniHr B YKpaiHu: npobnema ounma JUTUHW. Haykosul 8iCHUK YK20poOCbK020 HAUIOHANbHO20 yHIBepcumemy.
2021.N°63.C.43

2 P.527.6 California Code Of Civil Procedure. URL: https://leginfo.legislature.ca.gov/faces/codes_displaysection.xhtml?lawcode=
ccp&sectionnum=527.6.

3 Directive 2002/73/EC of the European Parliament and of the Council of 23 September 2002 amending Council Directive 76/207/
EEC on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational
training and promotion, and working conditions. URL: https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32002L0073
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raHHs (sexual harassment) sk 6yab-Aka ¢opma HebaxxaHOI BepbanbHOI, HeBepbHanbHOI Yn GisnyYHOI NoBefiHKK
CEKCYaNbHOro XapaKkTepy MeTOl Y HacNiAKOM AKOI € MOPYLIEHHA rigHOCTI 0cobu, 30Kpema Npu CTBOPEHHI
3aNAKYHYOro, BOPOXHEYOro, NpMHMU3NMBOro Yyn obpasnuneoro cepefosuia.* ocMTb YacTO XapacMeHT BUKO-
PUCTOBYETHCA CaMe B KOHTEKCTi CeKCyaslbHUX JOMOraHb, MPOTe BiH UM He 0OMEXYETbCA, OCKINIbKU Ma€ pi3Hi
nposasu. XapacMeHT (Big aHrn. <harassment» — nepecnigyBaHHs, foMaraHHsA) —bopma AUCKpUMiHaLi, AKa BKto-
yae byab-AKy HebarkaHy Ta HacTUPNMBY Gi3NYHY i CJIOBECHY NMOBEAIHKY, Lo 0b6parkae abo NPUHMXKYE NogMHY abo
NopYyLLY€E HEAOTOPKAHHICTb il MPUBATHOIO XUTTA. IHLIMMW C/TOBaMU, XapacMeHT (nepecnifyBaHHA) CKajaeTbCA
3 NOBTOPOBAHKX | HANONErnNUBMX Al NO BifHOWEHHIO A0 NoANHK, Wob MyunTn i, 3HeUiHoBaTK i NigpuBaTtu
il aBTOPUTET B OYax iHLWMX, 3aCMy4yBaTh abo NPOBOKYBaTK peakKLito.® YacTo xapacMeHT cnocTepiraeTbca npu
BiAHOCMHAX, KON OfHa CTOPOHa Ma€ AefAKy Bflafy Y CBOIX pyKax i Xoue NPOAEeMOHCTPYBaTK i iHWIin (BiGHOCUHM
HayanbHUK-NiANErnnin, BUNTeNb-yuyeHuK). NpoAaBaMu xapacMeHTy € JOMOraHHA, NepeciifyBaHHs, 3aNAKyBaHHA,
LibKYBaHHSA, TypOyBaHHs, obpasa.

BaxknuBicTb po3yMiHHA 3MiCTy JaHOr0 TepMiHYy 3ymoBieHa TUM, o y crnpasi O©.0. npoTu XopBaTii BUKOPUCTO-
BYETbCA CaMe NMOHATTA XapacMeHT. 3 MaTepianiB cnpasu BbaYaeTbcA, Wo BUnTenb obpasme O.0., Ha3BaBLLIN 3asB-
HUKa Ta M0ro OAHOKACHUKIB «aypHAMMY, igioTaMu, aebinamm» yepes 3ani3HeHHsA Ha YPOK. [1icna Toro Ak 3aABHNK
3BEpPHYBCA 3i CKaprotw [0 3aByya BUMTENb e [Ba pa3n Ha3MBaB 3aABHMKa AyPHeEM Ta rny3yBas 3 Hboro. [licna
LbOro KOHOMIKTY 3afBHMK 3MyLLEHMI OyB MPONTY NCMXONOriYyHe NiKyBaHHSA, NOB'A3aHe i3 NOCTTPaBMaTUYHUM
CTpecoBUM po3niafgom. Kpim Toro 3a cioBamu 3asiBHMKA, NOro KOHOMIKT 3 BUMTENEM NPK3BeNv A0 MOro noraHol
3aranbHoi ycniwHocTi. Micna gaHux iHUMAeHTIB 6aTbKO 3asABHMKA NOBILOMUB LWKiNbHE KepiBHULTBO, ombyacme-
Ha 3 NUTaHb NPaB AUTKHK, IHCMEKLil0 OCBITY, MONILI0 Ta KOMMNETEHTHY AepXaBHY NPOKYpaTypy NpO XapaCMeHT
®.0. 3 60Ky BUMTENA, | MONPOCKB 3aXMCTy ANA Hboro. MNpoTe, Ha oro nornag, 3 60Ky KOMNETEHTHUX OpraHiB He
nocnigKyBano HanexHol peakLii, NicnA Yoro BiH NOAaB KOHCTUTYLINHY cKapry Ao KoHCTUTYyuiHOro cyay, ane
3asBa b6yna B13HaHa HeMpPUIHATHO. B pe3ynbTaTi 3aaBHMK 3BepHYyBCA Ao Cyay 3i CKaproto Ha XapaCcMeHT 3 60Ky
BUMTENA Ta Ha Te, WO HaLlioHanbHa Bnaga He pearyBana eheKTMBHO Ha 0ro CKapr Woao LibKyBaHHs. BiH nocu-
naBcA Ha cTaTTi 3, 8 Ta 13 KoHBeHLUii.

Cnig 3a3HaumnTy, WO paHille cnpaBy CTOCOBHO HAacWbCTBA Y WKONMI, a came Gi3nYHUX NoKapaHb Yy LIKOMax,
3okpema CnonyyeHoro KoponiBcTBa, Bxe po3srnaganuce y Cygi. MNpoTe y 3B'A3Ky 3 AUHAMIYHMM TNYMayeHHAM
KoHBeHLUii Ta 3mMiHOW NpeueaeHTHOT NpakTnky Cyay B 6iK NiABULEHHA PIBHA CTaHZAPTY LIOAO 3aXUCTY AiTel
BiZl OyOb-AKNX GOPM HaCUNbCTBA Ta >KOPCTOKOro NOBOMAMXeEHHS, no3uuia Cyay 3miHmnach. AKwWwo B cnpasi KocTen-
no-Pobeptc npotn CnonyuyeHoro Koponisctaa Bif 25 6epesHa 1993 p. Cyn He 3HAWLWIOB NOPYLIEHHA CTaTTi 8
KoHBeHLUil woao 3aAaBHMUKa, AKOro 6yno nigfaHo ¢GisnyHUM MOKapaHHAM Y KON, 3a3HAUYMBLUY, O «BMXOBHI
METOAMN MOXYTb 3@ NEBHUX OOCTaBUH BMIMBATU Ha NPaBO Ha MoBary Ao NPUBATHOMO UTTA, afe He KOXHa Aid
yu 3axig, AKi MOXyTb BBaXKaTUCb TaKUMW, LLIO 3aBAal0Tb LWKOAM Gi3VYHIN Y MOpanbHii HeQOTOPKaHOCTI ocobw,
060B’A3KOBO CPUYMHATb NofibHe nopyLieHH:».5 To Bxe B cnpasi O©.0. npoTy XopBaTii BiH KOHCTaTyBaB Nopy-
LIeHHA CTaTTi 8 y 3B'A3KY 3 XapaCMeHTOM B LIKOAi 3 6OKY BUMTENA, ke nonArano B 06pasnmeumx B H6ik 3asBHMKa
BMC/IOBaX, AKi CMPUUYUHUAN NOro eMOLiiHI po3naaun Ta BIIMHYM Ha MOro NCUXonoriyHmin nobpobyT, rigHicTb
Ta MopasibHy LinicHicTb.” 3a Taknx 06CTaBUH, BPaXOBYIOUN KOHTEKCT CMpaBy, a caMe 3asaBY NPOo JoMaraHHA B
wKoni 3 60Ky BUMTens, fe 6yab-ka GopMa HaCUNIbCTBA, XOU i JIerka, BBaXKaeTbCA HeNpUNHATHOW, Cyn BBaXKaE,
LLIO HEMAE XKOLHUX CYMHIBIB Y TOMY, LLIO 3BEPHEHHSA, Ha AAKE CKapXUTbCA 3aABHUK, NiANAra€e po3rnagy Ha nigcra-
Bi NpaBa Ha MoBary Ao NPUBATHOIO XMTTA Y PO3yMiHHI cTaTTi 8 KoHBeHLUii. | xoua ckapra B cnpasi ©.0. npoTtu
XopBaTii cTocyBanacb TakoX nopyleHHA cTaTTi 3 KoHseHLUii, npoTte Cyf 3a3HauuB, WO JOUiNbHiWe po3rnagaTtu
cnpaBy 3 NepcrneKkTUBM MpaBa Ha MNoBary Ao NPUBATHOMO »KNTTA BignoBigHoO fo cTaTTi 8 KoHseHuii. CtaTTa 3 3a-
CTOCOBYETbCA TifIbKU Y BUMAZKax CePNO3HMX NOpYyLLEHb Gi3NYHOT HeJOTOPKAHOCTI, Lo BOAHOYAC NMOPYLUYE i rif-
HiCTb NoTepninoi ocobu, TOAi AK He HAaCTITbKY TAXKI NOPYLUEHHA NignafatoTb Nig cdepy 3acTocyBaHHA cTaTTi 8.8
MpakTrka Cyay He BUKITIOYAE, LLIO MOBOAXKEHHS, IKE He JOCAra€ CTYNEHIO >KOPCTOKOCTI, NnepebayeHoOro ctaTteio
3, MOXe, TM He MeHLUe, CTAaHOBUTM MOPYLUEHHA CTaTTi 8 B acMeKTi moBarn Ao NPYBaTHOIO XUTTA Y BMNagKax,
KON MatoTb MicLle JOCTAaTHbO CEPO3HI HacNiAKM AnA GpisnyHoi Ta MopanbHOI HeloTOpKaHOCTI.” B TakomMy Kntoui
MO>Ha FOBOPUTY MPO NMEBHY KOHKypeHLito cTaten 3 Ta 8 KOHBeHLT, OCKINIbKN Mi>K HENMIOACbKM NOBOAXKEHHAM
(4bKyBaHHAM) Ta MPUHVXKEHHAM JII0ACHKOI MAHOCTI Ay»Ke TOHKa MexKa, AKY Ma€ BU3Hauntu Cyf B KOXKHi1 OKpeMil
Cnpasi 3 BpaxyBaHHAM KOHKPETHUX 06CTaByH.

MOHATTA NPMBATHOIO »XUTTA AOCUTb LUMPOKUN TepMiH B po3ymiHHi Cyay i BiH He nigAaeTbca BUYEPNHOMY
BM3HauyeHHI0. BoHo oxonnoe i3vyHy Ta NCuMxiyHy LinicHICTb NognHK, MOXe BKJIloUaTn B cebe feski acnektu

4 Council of Europe Convention on preventing and combating violence against women and domestic violence. Istanbul,
11.V.2011 URL: https://rm.coe.int/168008482e

®  eByueHko 3. B. CnoBHMK reHaepHux TepmiHie. URL: http://a-z-gender.net/ua/xarasment.html

6 PiweHHa y cnpasi «Koctenno-Pobeptc npotn CnonyueHoro Koponisctaa» Bif 25 6epesHa 1993 poky, 3aaBa N2 13134/87.
7 Case of «F.O. v. Croatia», 22 April 2021, Application no. 29555/13. §60

8 Grabenwarter P. Europaische Menschenrechtskonvention, 4™ edition, p.200

°  PiweHHa «beHcaig npoTtn CnonyyeHoro KoponiscTear Bif 6 TpaBHA 2001 pokKy, 3asaBa «44599/98, n.46
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il gisnuyHoro Ta coujianbHoro «aA».! BoHo BKJOYa€e Gi3nMyHY Ta NCUXONOriYHY HelOTOPKaHHICTb ocobw, i nowu-
PIOETLCA Ha iHLWI LIHHOCTI, Taki AK 4O6POOYT i riiHICTb, PO3BUTOK OCOOMCTOCTI Ta CTOCYHKU 3 iHLUUMU NtoabMM.
OpHak ana Toro, Wwob cTaTTa 8 BCTyNWAa B fito, Hanag Ha ocoby NOBMHEH AOCATTV NEBHOIO PiBHA CEPNO3HOCTI
i 6yTV 34iNCHEHNIA TaKMM YMHOM, LLO 3aBJAE LKOAN 0COOMCTOMY KOPUCTYBaHHIO NPaBOM Ha noBary o ocobu-
CTOro »uTTa. MpK LbOMY KOHCTPYKTMBHMM O3HAaKaMM Takoro NopyLlueHHA 6yae Bik HEMOBHONITHIX, IXHA Bpa3-
NNBICTb Ta HE3AXMLLEHICTb.

3rigHo 3i cTatTeto 2 MpoTtokony N2 1 KoHBeHLUii aepxaBa 3060B'A3aHa 3a6e3neuntu JiTAM NpaBo Ha OCBITY,
npu LUbOMy BifMNpaBneHHA AUTUHM A0 LWKOAN 060B'A3KOBO Nepenbavae neBHUN CTyMiHb BTPYYaHHA Y ii ocobu-
CTe XWTTA 3rigHo 3i cTatTeto 8. Kpim Toro, Ak 3a3Haume Cya y cnpasi Koctenno-PobepTc (§ 27), dyHKUii, Wwo cTo-
CYITbCA BHYTPILWHbOIO YNpaBiHHA WKOMO, HanNpuKiag ANCLUMNIiHI, € HEBi'EMHOI YaCTUHOI HaBYalbHOIO
npouecy Ta npaBom Ha ocBiTy. KoHeeHuis OOH npo npaBa AUTVHM BCTaHOBIIIOE, WO «Aep>KaBU-yYaCHULi BXN-
BalOTb YCiX HaNeXHVX 3axofiB AnsA 3abe3neyeHHs Toro, Wob WKinbHa AMcuMniHa 3aCcToCcoByBanacs y cnocio,
Lo BiAMNOBIAAE NIOACHKIN rigHOCTI ANTUHK Ta BiANOBIAHO A0 Uiel KoHBeHUii».> Xoua He Bci 3axoaun y chepi ocBiTr
BM/IMBaOTb HA MPABO Ha NoBary Ao NPUBATHOIO XXWUTTA, HEMOXKMNBO 6yno 6 y3roauT 6yab-AKi aKTU HaCUNbCTBA
Yy 3/10BXKMBaHb 3 BOKY BUMTENIB Ta iHLIMX NOCAfOBMX OCi6 Yy HaBYaNbHUX 3aKnajax 3 NpPaBoOM [JiTell Ha OCBITY
Ta NoBaro 10 ix 0cobUCToro XnTTA. HeoOXigHICTb BUNyYeHHA O6yab-AKOro Takoro NOBOAYKEHHSA 3 OCBITHLOIrO
cepefoByLLa TaKOX YITKO MiATBEpAXKEHA Ha MiXXHapOAHOMY PiBHi.*

Cyn nigKpecntoe CyTTEBY pOSb OpraHiB OCBITU B OXOPOHi 30pOB’sA Ta Gnarononyyys y4His, Npu LbOMyY OC-
HOBHUM 0OOB’AI3KOM OpraHiB OCBITV € 3a6e3neyeHHs 6e3neKkn YUHiB, Wob 3axucTutu ix Big 6yab -AKoi dopmu
HaCUNbCTBA MPOTATOM Yacy, KoM BOHU MepebyBaloTb MNif HArMA4OM OpraHiB ocCBiTM. ToMy Taka cuTyaLif, Wo
MaJia MicLie CTOCOBHO 3asiBHMKa € He[OMYCTNMOIO, HE3Ba)alouu Ha Te, L0 CMoYaTKy BUNTENb MaB Ha MeTi Aucuu-
NniHyBaTV 3aABHMKa Ta IOro OAHOKNACHUKIB, OCTaHHI iBa BUMAaAKM He MOXHa po3rnagaTh K LWoCh iHLwe, AK 6e3-
niacTaBHi cnoBecHi 06pasy WoAo 3aABHUKA, WO CNPUYMHAIOTb NOrO NPUHMMKEHHA Ta BUCMitoBaHHA. [Mpy ubomy
Cyn BiAMITMB, WO «CIOBECHI 06pa3un He Manu Ay»Ke BUCOKOI IHTEHCUBHOCTI Ta He nepepocnn y noganbui, 6inbL
CMCTeMHI yTucku». OfHaK Le He BUNpaBAOBYE BUMTENA, OCKIIbKM, NO-NepLue, BiH Ma€ aBTOPUTET i HadiNneHun
NeBHOIO BNAZI0H0 B KNaci, i uepes Lie 10oro csioBa MatoTb GiNbLUMIA BIAIMB Ha YUHIB, HiXK AAKLLO 6 Taki 06pa3un npo3By-
yanu Big oAHOKNACHUKIB. A, no-gpyre, «byapb -Aka popma HaCUNbCTBA, BKIOYAOUM CJIOBECHE HACUITbCTBO OO
YUHIB, X0OU i M'siKa, He € MPUIHATHOI B OCBITHIX yMoBax».” Cyf HarosiolWye, WO YacToTa, TAXKKICTb LWKOAW Ta Ha-
Mip 3anoAiATY WKoAdy He € NnepefyMoOBaMm A4J1A BU3HAYEHHA HAaCUbCTBA Ta >KOPCTOKOIO MOBOAMKEHHSA B OCBITHIX
ymoBax (§ 44). Tomy Cyn BBarKae€, WO LbKyBaHHA LLIAXOM C/IOBECHOTMO 3/I0BKVBAHHA CTAHOBUTb HEMPUMHATHE
BTPYYaHHA y NMpaBo Ha nosary A0 NpMBaTHOrO XXWUTTA 3rifHO 3i cTaTTelo 8, 3a AKY fepxaBa Hece Bifgnosiganb-
HiCTb. KOMITeT 3 npaB ANTUHW HaNONATA€ Ha BiAMIHHIN NPUPOAI AiTel, IXHbOMY MOYATKOBOMY 3a/IeKHOMY CTaHi
Ta CTaHi PO3BUTKY, iX YHiKanbHOMY NOACbKOMY MOTEHLiani, a TakoX iX ypa3fMBOCTI, WO BUMarae HeobxiAHOCTi
6inblIOro, a He MEHLLOrO, MPAaBOBOIO Ta iHLIOrO 3axXMCTY Bif yCix dopm HacunbcTga (n. 21).5

Y 3BiTi [eHepanbHoOro cekpetapa leHepanbHin Acambnei Bia 29 cepnHa 2006 p. MNpo cNpusAHHA Ta 3axucT
npaB giten (A/61/299) BU3HaUYEHO, WO HACUbCTBO, BUMHEHE BUNTENAMM Ta IHLLIMMW MPaLiBHUKAMU LKONK, AKe
TaKOX BKJIOUAE NPUHK3MBI GOPMU NCMXONIOTIYHOIO NOKapaHHSA, BUMara€e HanexHoi colianbHoil peakdii (n. 50).
Ti, XTO KOHTPOJIOE Ta NpaLOE B OCBITHIX ycTaHOBaX, 3060B'A3aHi 3abe3neuyyBaTi 6e3neyHe cepefoBuULLle, AKe
NiATPVMYE Ta CNpUAE rigHOCTI Ta PO3BUTKY AiTel. [pu ubomy [eHepanbHWIA cekpeTap pekoMeHAye 3abe3neyu-
™, W06 AUPEKTOPY LLKIN Ta BUMTENI BUKOPMCTOBYBANIM HEHACUITbHULbKI CTpaTerii HaBYaHHSA, Ta 3aCTOCOBYBasM
MeToAM yNpaB/iHHA B KNaci Ta AMCLMNAIHAPHI 3aX0[M, AKI He FPYHTYIOTbCA Ha CTPaxy, MOrpo3ax, MPUHKEHHI Um
bi3nyHin cuni.

B cBoto uepry, Cya BBaxae, Lo HalioHanbHa Blafla Ma€ BXNUTU BiAMOBIAHMX 3aKOHOAABYMX, adMiHICTpaTuB-
HUX, coLiaNbHMX Ta OCBITHIX 3axoAiB, Wo6 ofHO3HaYHO 3a60POHNUTU Byab-AKY TaKy MOBEAiHKY LoAo AiTen y
Oyab-AKMI Yac Ta 3a Oyab-AKUX 06CTABUH, | TaKMM YMHOM 3abe3neynTi HYIbOBY TONIEPAHTHICTb 0 6yab-AKOro
HaCUNbCTBA YM 3/10BXKMBaHb Y HaBYaNbHMX 3aKnagax. Lle Takox cTtocyeTbca HeobxigHOCTI 3abe3neyeHHs Bigno-
BifjaNIbHOCTi 32 JOMOMOTOI0 BiANOBIAHVX KPUMiHANbHUX, LUBINIbHUX, aAMiHICTPATUBHUX Ta NPodeCiiHmX WnsxiB.”

Ha cborofHi MOXHa 3 BMeBHEHICTIO FOBOPUTY NPO MiABULLEHHA PIBHA CTaHAapTy B ranysi npas guTuHW. Lle
BUTIKAE AK 3 aHani3y MiKHapOAHO-NPaBOBMX JOKYMEHTIB (30KpeMa, [leknapadii npas anTnHW; KoHBeHLil npo

' Cnpasa «[pitTi npot CnonyyeHoro Koponisctea» Big 29 nunHa 2002 poky, 3asaBa N°2346/02, n.61
2 Case of «<F.O. v. Croatia», 22 April 2021, Application no. 29555/13. §57

3 KonBeHuis OpraHizauii O6'egHaHvx Hauiii npo npaBa gutuHu Big 20 nuctonaaa 1989 p. URL: https://zakon.rada.gov.ua/laws/
show/995_0214#Text

4 Case of «F.O. v. Croatia», 22 April 2021, Application no. 29555/13. § 81
5 Case of «F.O. v. Croatia», 22 April 2021, Application no. 29555/13. § 87

6 3aranbHuit kKomeHTap KomiteTy N2 8 (2006) «[paBo AUTUHM Ha 3aXMCT Bif TiNeCHMX NMoKapaHb Ta iHLIMX XXOPCTOKMX NPUHKYI0-
YuX rigHiCcTb BUAiB nokapaHb» KMO/C/GC/8 Big 2 6epesHa 2007 p.

7 Case of «<F.O. v. Croatia», 22 April 2021, Application no. 29555/13. § 91
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npasa AnTrHW; QakynbTaTMBHOrO NPOTOKOY A0 KOHBEHLii Npo npaBa AUTUHM LWOAO TOPriBAi AiTbMU_ ANTAYOT
npoctutyii i anTayoi nopHorpadii; KoHBeHUii npo 3abopoHy Ta HeralHi Aii wogo nikesigauii Halripwmx Gbopm
avTtadoi npaui N2 182 MixHapogHoi opraHisauii npaui; KoHseHUii Pagn €Bponu Npo 3axucT giten Bif ceKkcy-
anbHOI eKcnuyaTauii Ta CeKCyanbHOro HaCUIbCTBA; €BPOMNENCbKOI KOHBEHLiT MPO 34iICHEHHA NpaB Aaitel; Pe-
komeHgauin CM/Rec (2009) 10 npo BMKOpPeEHEHHS BCiX GOpPM HacUIbCTBA LWOAO AiTel TOWO), TaK i 3 MPaKTUKK
Mi>KHapOZ4HO-MPaBOBUX 3aXMCHWX yCTaHOB (KomiTeTy 3 npaB AUTUHK, EBPONENCHKOro Cyay 3 Npas noguHu). Au-
TUHA — Lie He «BNaCHiCTb» 6aTbKiB, AKY MOXHa (i3nYHO KapaTy, Le He «06'eKT AnA eKCneprMeHTiB» nefaroris,
Ha AKOMY MOXHa BiiTOUuyBaTW CBOI aBTOPUTAPHI METOAMN MaHiNyloBaHHA Y/ MPUHUXKEHHA, ANTUHA — Lie NOBHO-
LiHHUI cy6’eKT NpaBOBIAHOCKH, HaZiNeHN NpaBamu, LLO MaloTb rapaHTyBaTUCh Ta 3aXULLATUCh AePXKaBoto Bif
6yab-aKnx nocaraHb. O60B’A30K iepKaBy, B MepLUy Yepry, 3aKpinuT BUCOKI CTaHAAPTY B ranysi NpaB AUTWHM Ha
3aKOHOAABYOMY PiBHi, @, NO-Apyre, CTBOPUTM JiEBUN MeXaHi3M peani3auii Ta 3axmcTy AaHux npas. Lii enemeHTn
TiICHO B3a€EMOMOB’sA3aHi Ta He MOXyTb eDeKTUBHO LiATV 0fuH 6e3 ogHOoro.

B YKpaiHi cepep AOKYMEHTIB, CMPAMOBAHMX Ha 3aXMCT NPaB AUTUHM, Cig BiAMITUTL: 3aKoHM YKpaiHu «[po
OXOPOHY AWNTUHCTBa», «[1po 3anobiraHHA Ta NPOTUAID AOMALIHBOMY HAaCUIbCTBY» (MONOMKEHHSA LWOAO HaCUSIb-
CTBa Hap AitbMu), «1po OCBITY» (MONOXKEHHA WOAO 3aXMCTY AiTel Nif Yac OCBITHbOrO Mpouecy Bif 6yab-AKMX
dopm HacnnbCTBa Ta ekcrutyaTauii, y Tomy yncni OyniHry (UbKyBaHHA), AMCKPUMIHaLiT 3a 6yb-AKOK 03HaKOI),
Kpim Toro okpemi nonoxeHHs CimenHoro kogekcy YkpaiHu, Kogekcy YKpaiHu npo agMiHICTpaTVBHI MpaBonopy-
LWeHHA, KpuMiHanbHOro Kogekcy YKpaiHu, Wo cnpAMOBaHi Ha 3aX1CT NpaB AUTKHN Bif Pi3HOro pofy nocaraHb.
3a 3ax1MCTOM NOopYLUeHUX NPaB AUTUHA abo iT 3aKOHHI NpeACTaBHUKN MOXYTb 3BEPHYTUCb O OPraHiB iep>KaBHOI
BNagu, 30Kpema, noniuii, NpoKypatypu, cygy Touwo. CneuianizoBaHM opraHoM € YNoBHOBaxeHUn MNpe3ngeHTa
YKpaiHu 3 npaB AUTUHU, AKWI, 30KPEMa, 34iNCHIOE MNOCTIMHMI MOHITOPUHT JOAEPKaHHA B YKpaiHi KOHCTUTYLIN-
HUX NpaB AUTUHW, BUKOHAHHSA YKpaiHO MiXkHapoaHMX 30608B'A3aHb Y Uil cdepi Ta BHECEHHA B YCTaHOBIEHOMY
nopapaky MNpe3unaeHToBi YKpaiH1 Npono3unuii WwWoho NpUNmMHeHHs i 3anobiraHHA NOBTOPEHHIO NMOpYLLIEeHb Npas
i 3aKOHHVX iHTEepeCiB AUTVHK; 3AINCHIOE 3aX04M, CMPAMOBAaHI Ha 3aXMCT i BiGHOBMEHHA NOPYLUEHNX MPaB Ta 3a-
KOHHWX iHTepeciB AUTHM Towwo.2 BaroMym BHECKOM Ha 3axMCTi NpaB AUTUHN Bifl LibKYBaHHA B OCBITHIX yCTaHO-
Bax CTaJiv 3MiHM AO 3aKOHOAABCTBA, AKi Nepeabaunny agMiHicTpaTMBHY BiANOBIAaNbHICTb 3a OYNIHI yYacHMKa
OCBITHbOrO npouecy. Kpim Toro, Hakazom MiHicTepcTBa OCBITU | HayKu YKpaiHu «[leAaki NnTaHHA pearyBaHHA Ha
BMNagKu 6yniHry (UbKyBaHHA) Ta 3aCTOCYBaHHA 3ax0fiB BUXOBHOIO BM/IMBY B 3aKfafax OCBiTV» nepegdayeHo
MexaHi3M po3rnagy BuMnaakis 6yniHry B camiln OCBITHili yCTaHOBI.

BucHoBku. OTKe, HaLioHaNbHM 3aKOHOJABCTBOM NnepefbayeHo MeXaHi3M 3aXMCTy YYaCHUKIB OCBITHbOrO
npouecy Bif, LbKyBaHHA, NPW LibOMY aHani3 CyfoBOI CTaTUCTMKN fa€ 3MOrY 3a3HauYNTX NPO AOCUTb BENKY Kiflb-
KicTb cnpaB woo 6yniHry B WKoNax, e KPMBAHMKaMW BUCTYNAIOTb He TifIbKW YYHi, ane i BunTeni. Taki cutyauii B
OCBITHbOMY MpoLeci € HeJONYCTMMUMU, B HaBYaSIbHOMY 3aKnafi Hemae micua aAnsa 6yab-AKMX NPOABIB HaCUSIb-
CTBa Hap AUTMHOIO. AKLLO KiflbKa AecATKiB poKiB TOMy di3nyHe NoKapaHHA B LUKOMAX Y BAoMa 6ynu JonycTmmi,
10 CyA pa3 i Ha3aBXAM NOCTaBMB B LbOMY MUTAHHI Kpanky, CNprAoYM aBTOPUTETHICTIO CBOIX pilleHb nepernagy
[eprkaBaMy HaLiOHaNIbHOrO 3aKOHOAABCTBA Ta 3a00POHI $i3MUYHOro HacKNbCTBA Woho Aite. CborogHi Mu ro-
BOPMMO MNPO MiABULLEHHA PiBHA CTaHAAPTIB B ranysi Npas AUTUHK, LUe Aa€ NiAcTaBy ANa BU3HAHHA MOPYLUEHb
KoHBeHLUil y cnpaBax, ile Ma€ MicLie NCUXONOriYHe LibKyBaHHsA. | xoua B okpemiln cninbHii gymui B cnpasi ©.0.
NPOTU XOpBaTil BUHWKAE 3aHEMOKOEHHSA, L0 «3HMMEHHA NOPOry 3aCTOCYBAaHHA CTaTTi 8, TUM cCamMuUM iHiuitooun
noTik 3aaB go Cyay, Wo noJaTbCA YUHAMMU, AKi CKap»KaTbCA Ha CBOI CTOCYHKM 3 BUMTENAMU, He 06OB'A3KOBO
CNPUATAME 3aXUCTY NPaB JIOAMHMN»®, MU BBaXKAEMO Lie BaroMUM Npuknagom 1oro, wo Cyn He fonyCKae MOXn-
BOCTi NPOABY HaBiTb HAIMEHLLIOrO HACUMbCTBA WOAO ANTUHW B OCBITHIlN YCTaHOBI.

'AHomauiﬂ.

CraTtTa NprcBAYeHa Npobnemi LbKyBaHHA yYacHMKIB OCBITHbOIO MpoLecy B OCBiTHIX ycTaHOBax. [na uboro
aBTOpoMm 6yno npoaHanisoBaHo pilleHHsA y cnpaBsi €EBponencbkoro cyay 3 npas nognHy O©.0. npotn Xopsartii, B
AKi 6yno BM3HaHO NOpyLIeHHA cTaTTi 8 KOHBeHLUIT y 3B'A3KY 3 XapaCMeHTOM 3asABHMKa B LLKOJIi 3 OOKy BUMTENA.
B cTaTTi gocnigxkyeTbca 3miHa npeueaeHTHoI NpakTuky Cyay B 6iK NiABULLEHHA PiBHA CTaHJAPTY LIOAO 3aXUCTY
piTen Big 6yab-akmx GopM HaCUNIbCTBA Ta XKOPCTOKOro NoBomXeHHA. Cyll BBaXKaE€, L0 LibKYBaHHA LWIAXOM CJO-
BECHOTO 3/IOBXKMBaHHA CTAHOBUTb HEMPUNHATHE BTPYYaHHA y NPaBoO Ha MoBary Ao NPYBATHOrO XUTTA 3rigHO
3i cTaTTelo 8, 3a AKy AepKaBa Hece BignoBiAanbHiCTb. HauioHanbHa Blaja Ma€ BXUTY BifMoBiAHNX 3aKOHOAaB-
yrx, aAMiHICTPaTUBHUX, CcoLiafibHNX Ta OCBITHIX 3aX0AiB, W06 3a60POHNTY OYab-AKY HAaCUIbHULbKY NOBEAIHKY
B OCBITHiX 3aKnagax.

8 MMwuTaHHA YnoBHOBa)eHoro Mpe3ngeHTa YKpaiHum 3 npas guTunHu: Ykas MNpe3ungeHTta Ykpaitu N2 811 Big 11 cepnHa 2011 p. URL:
https://zakon.rada.gov.ua/laws/show/811/2011#Text

? Joint dissenting opinion of judges Wojtyczek and Paczolay. Case of «F.O. v. Croatia», 22 April 2021, Application no. 29555/13
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W Abstract.

The article is devoted to the problem of harassment of participants in the educational process in educational
institutions. Author analyzed the decision in the case of the European Court of Human Rights F.O. v. Croatia,
which found a violation of Article 8 of the Convention on account of the applicant’s harassment at school by a
teacher. The article examines the change in the case law of the Court towards raising the standard of protection
of children from all forms of violence and abuse. The Court considers that harassment by verbal abuse constitutes
an unacceptable interference with the right to respect for private life under Article 8, for which the State is
responsible. National authorities should take appropriate legislative, administrative, social and educational
measures to prohibit any violent behavior in educational institutions.
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V The duty to defend the motherland:
a comparative legal analysis of the
constitutions of the Baltic states and Ukraine

0606’s130K 3axuwamu Bim4yu3Hy: nopieHsiIbHO-Npaeosull aHasli3
koHcmumyuyiu lNMpubanmilicbkux depxae ma YkpaiHu

'Hretsa Svitlana
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cysepeHimem, He3anexxHicme, 0epxasd, 3axucm BimyusHu, koHcmumyuyitiHuti 0608°A30k.

'Hoc-raHOBKa npo6nemu. 3axucT BiTunsHm — oanH 3 060B'A3KiIB rpoMaasaH YKpaiHu. Peanizauis uiei Hopmu
KoHcTuTyuii YKpaiHyi B yMOBax eK3UCTEHLiNHOT BOEHHOI 3arpo3un HalioHanbHin 6e3nedi, 3pocTaHHA fgediunTy
biHaHCOBYX pecypciB Ta AncbanaHcy BOEHHMX NoTeHUianiB YKpaiHu Ta Pociicbkoi Oepepalii 06ymoBitoe Heob-
XiAHICTb po3po6sieHHA HOBOT cTpaTerii BOEHHOT 6e3neKun, AKa 6a3yeTbCA Ha BCEOXOMIOYi 060POHi YKpaiHu'.

YKpaiHa, Jlatsis, JInTa Ta ECTOHIA MatoTb cninbHe icTOprUYHe MUHYNe «pafAaHCbKoT 406Uy, BigHOBUBLLM CBOIO
He3aNeXHiCTb, B CBOIX KOHCTUTYLIAX Ui AepKaBy 3aKknanu ¢pyHAaMeHT KOHCTUTYLINHO-NPaBOBOro peryoBaHHA
CyCniNbHUX BIAHOCUH, AKI BUHUKAIOTb MPY BUKOHaHHI rpoMagAHaMy 060B'A3KY WoA0 3axXUCTy BitumsHu. Oky-
nauisa Pocincbkoto Oepepalieto yacTuHM [loHelbKoro Ta JlyraHcbkoi obnacteit, ABTOHOMHOI Pecniy6niku Kpum
aKTyanisye B YKpaiHi NTaHHA MigBULLEHHA epeKTUBHOCTI KOHCTUTYLIIHO-NPaBOBOro perynoBaHHA BiJHOCKH
MiX fiepKaBoto i rpoMagaHaMm YKpaiHU 3 BUKOHAHHA HUMUW KOHCTUTYLiIMHOrO 060B'A3KY 3 3aXMCTy BiTun3Hu Ta
CBiAYUTb NPO JOUINbHICTb BpaxXyBaHHA KOHCTUTYLIINHOI NPaKTUKN HOPMATMBHOIO PErynoBaHHA Lboro o60B'A3-
Ky B [punbanTincbKnx gepxasax.

AHani3 ocTaHHiX gocnigKeHb i ny6nikauin. MNutaHHA 060B’A3KIB NOAUHK, B TOMY Unci | 060B'A3KY 3axu-
WwaTun BiTun3Hy focnigKyBanocb B HayKOBUX POOOTax BITUM3HAHMX Ta 3apyOixKHMX BYUEHMX. 30KpeMma, B YKpaiHi
noro pocnigxysanu 0. bucara?, K. bongapesa, J1. Jewko?, H. IkoHHikoBa®, O. Cosrupsas, H. LWykniHa” Ta iH. Lli
060B’A3KM KOHKPETU3YTbCA B 3aKOHOAABCTBI YKpaiHK, AKe 3a3Hano CyTTeBMX 3MiH. Tak, YKazom [pesngeHTa
YKpaiHu Big 25 6epesHa 2021 poky N2 121/2021 6yno 3aTBepakeHo CTpaTerito BOEHHOT 6e3nekn YKpaiHu (gani —
Crparterin). BogHouac, BulLe 3aHaYyeHi [OCNigMXEHHSA 34iNCHIOBANNCh A0 BYLe 3a3HaUYeHOI 3MiHM 3aKOHOAABCTBA.
KpiMm TOro, po3BMBaETbCA MPAKTMKA 3aCTOCYBaHHA TaKOro 3aKOHOOABCTBA, i BOHA TeX MOTpebye HayKoBOro
aHanisy. TakoX BMOMPaLbOBYIOTbCA KOHLEMLiT PO3BUTKY 3aKOHOAABCTBa YKpaiHU, fIKe Perysio€ BiffHOCUHN MiXK
LEepKaBolo i rpoMagaHamy YKpaiHM 3 BUKOHAHHA HUMU KOHCTUTYLIMHOTO 060B'A3KY 3 3axucTy BiTunsHu. Buwe
BMKNageHe CBiUMTb MPO TEOPETUYHY Ta NPAKTUYHY Ha3piNnicTb HeOOXiAHOCTI Ta AOLINBHOCTI NpoBefeHHA Nno-

' Tpo piweHHa Pagn HauioHanbHOI 6e3nekun i 060poHU YKpaiHu Bif 25 6epesHa 2021 poky «[Mpo Crpaterito BOEHHOT 6e3-
nekn YkpaiHu»: Yka3 lMpe3supeHta YKpaiHu Bif 25 6epesHs 2021 poky N2 121/2021. URL: https://www.president.gov.ua/
documents/1212021-37661.

2 bucara lO., Jewko J1., Heunnopyk I. MixkHapogHa 6e3neka, HaljioHa/lbHa 6e3neKa, KOHCTUTYLiiHa 6e3neKa: TeoOpeTUKO-NPaBoBi

nigxoaw. NopisHANbHO-aHaniTMYHe npaBo. 2020. N°4. C. 43-49.

3 [euwko J1., boHpapeBa K. Kibep6e3neka B YkpaiHi: HaliioHanbHa cTpaTerisi Ta MidkHapoAHe criBpo6iTHULTBO. MopiBHANbHO-aHa-

nitTnyHe npaso. 2018. N22. C. 379-382.

4 Deshko L., Vasylchenko O., Sherbak I., Galai V., Medvid A. Ukraine’s international liabilities on initiation of measures for public
health protection and the role of local authorities in implementation of health care policy. Georgian medical news. 2021. Volume
312.P.163-168.

®  [ewko J1., [koHHiKoBa H.B. IMnnemeHTaLia pilleHb MiXKHapOJHUX CyAOBUX YCTaHOB B HaLliOHaNbHi NpaBoBi cuctemu. Mopis-
HANbHO-aHaniTMyHe npaso. 2018. N21. C. 361-364.

¢ Cosrupsa O.B., WykniHa H.I. KoHcTuTyUilHe npaBo YKpaiHu. MoBHWI Kypc: HaBu. Moci6HmK. Knis: FOpiHkom IHTep, 2019. C. 188-
189.

7 WykniHa H.T. KoHcTuTyLiliHO-NpaBoBe perynoBaHHA Npas i CBO60OA NIOANHM | rpoMagAaHWHa B YKpaiHi (npobnemu Teopii i npak-
TUKNK): MOHorpadia. Kuis: LieHTp yuboBoi nitepatypu, 2005. C. 302-303.
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PiBHANBHO-NPaBOBOro aHanily 3akpinneHHA 060B'A3Ky 3axmwaTi BitTunsHy B KoHCTUTYLT YKpaiHy Ta KOHCTUTY-
uiax MpubanTincbKux KpaiH.

MeTtolo cTaTTi € BUABNEHHA 0COGMMBOCTEN KOHCTUTYLIIHO-MPABOBOro 3aKpinyieHHA 060B’A3KY 3axuLiaTi
BiTum3Hy B KoHCTUTYUIT YKpaiHK Ta KOHCTUTYLiAX MprbanTincbKnx KpaiH.

Buknapg ocHoBHOro martepiany.

B Mpeambyni KoHcTuTywii JlaTsii iaeTbes, wo «Jl1ateisa AK feMoKpaTyHa, NpaBoBa, CoLianbHO BiAMNoBiganbHa
i HauioHanbHa fepaBa rPYHTYETbCA Ha CBOOOAI | riAHOCTI NIOAVHK, BU3HAE i 3aXKLLIAa€e OCHOBHI MpaBa MOAUHN i
NoBayka€ HaLioHasbHI MeHWVHW. Hapog J1aTBii 3axuLLa€e CBin CyBepeHiTeT, He3anexHicTb J1aTBiNCbKOT AepKaBuy,
oro TepuTopito i il LinicHICTb | feMOKPATUYHUI fepKaBHUI YCTPinx»'. Takum ymHoMm, B Mpeambyni KoHcTuTyuii
NaTsii, no-nepuue, He NaeTbCA NPO 060B'A30K 3axuLiaTi BiTuM3Hy, a NaeTbCA NPO iHWI 06OB'A3KN — 3axmLLaTh
CyBepeHiTeT, He3anexHicTb JIaTBINCbKOI AepXkaBu, NOro TepUTOPIlo i 1T LiNiCHICTb | AEMOKPaTUUYHNN fep>KaBHUN
yCTpil. B cT. 65 KoHcTUTyLiT YKpaiHM 3aKpinitoeTbca 060B'A30K 3axuwatin BiTunsHy, He3anexHicTb Ta TepuTtopi-
anbHY LiNiCHICTb, BLUAHOBYBATW iT Aep>KaBHi CUMBONMN.

OTxe, i KoHctuTyuia JaTsii, i KoHcTrTywia YKpaiHu 3akpinntooTb 060B’A30K 3axuLLaThi He3anexHicTb AeprKa-
BV, TepuUTOpianbHy UinicHicTb. Ha BiamiHy Big KoHcTuTyUil YKpaiHn KoHcTtuTyuin J1aTsii He 3aKkpinntoe 060B'A30K
3axuwaty BitumsHy. Ha BiamiHy Big KoHcTuTyuii YKkpaiHu KoHcTtuTyuia JlaTsii 3akpinnoe 060B'A30K 3axuLiatu
CyBepeHiTeT, WiNiCHICTb, AEMOKPATUYHUI fep>KaBHUN YCTPIN.

Mo-gpyre, BignosigHo Ao KoHcTuTyuii JlaTii 3060B'A3aHNM cy6’'ekToM € Hapog J1aTsii (Mpeambyna KoHcTuTy-
uii JlaTBii), B TOM yac AK BigNoBigHO 8o cT. 65 KoHcTuTyUii YKpaiHu 3060B'A3aHUM Cy6’'eKTOM € rpoMagsaHm YKpa-
THW.

B Mpeambyni KoHcTuTyuii JlaTii Takox ngetbes, wo «/1aTsis, ycBigomtowouu, Wo BOHa € PiBHOLIHHOK YacTu-
HOI0 Mi>KHapOAHOro CNiBTOBapPUCTBA, 3aXMLLAE AeprKaBHi iHTepecn i cnpusae cTasomy Ta eMOKpaTUYHOMY pO3-
BUTKY €4MHOI EBPONU Ta CBIiTy»?. Takum YMHOM, B KOHCTUTYLii JTaTBii 3aKpinieHo Taknii WMPOKNiA 000B'A30K, AK
3aXUCT fepKaBHUX iHTepeciB. MOHATTA AepXaBHUX iHTepeciB € OAHNM 3 HaNbiNbL AUCKYCIMHMX B HayLi KOHCTU-
TyuiiHoro npaga3, %, °. Kpim Toro, cy6’eKTom, Ha AKOro NoKnafeHo Lel 060B'A30K, € AeprkaBa — J1aTBis.

Ha Biaminy Big KoHcTuTyuii JlaTBii B YKpaiHi BignoBigHo go cT. 18 KoHcTutyii YKpaiHm ngeTbCa He Npo feprKaB-
Hi, @ PO HaLjioHasbHi iHTepecK, 6e3neky, a TakoX Lo Cy6’'eKTOM, Ha AKOTO Liell 060B'A30K NOKNaAeHo, € iepKaBa:
«30BHILLHbOMONITUYHA AiANbHICTb YKpaiHM cnpAMOBaHa Ha 3abe3neyeHHs i HalioHanbHUX iHTepeciB i 6e3neku
LUIAXOM MiATPYMAHHA MUPHOTO | B3aEMOBUTIAHOO CMiBPOGITHULTBA 3 UNleHaMM MiXKHAPOAHOrO CriBTOBapUCTBa
3a 3arajibHOBM3HaHVMM NPUHLMMNAMKM | HOPMaMK MiXKHaPOAHOro npaBax®. Takox B KoHcTUTyLi YKpaiHu Ha Biami-
Hy Big KoHCTWTYUiT J1aTBil KOHKPETN30BaHO, O Ha 3abe3neyeHHs HalioHaNbHUX iHTepeciB Ta 6e3nekn cnpsaMoBa-
HO 30BHILUHbOMONITUYHY AiASNIbHICTb YKpaiHu. Kpim Toro, B cT. 18 KoHCTUTYLIT YKpaiH/ He akLIeHTYETbCA YBara Ha
CNPUAHHI JepKaBy CTanoMy Ta LEMOKPATUUYHOMY PO3BUTKY Came eAMHOI EBpoNK Ta CBITY, Xoua B [peambyni KoH-
CTUTYLIT YKpaiHW BU3HAYeHO CTpaTerito aepxaBu — HabyTTA noBHoMpaBHoro uneHctea B €C Ta HATO. HaTtomicTb,
B KoHCTUTYLiT YKpaiHy NAeTbcA NPo NigTPMMaHHA MUPHOTO | B3aEMOBUTIAHOIO CNiBPOOGITHMLTBA 3 yCiMa YneHamu
Mi>KHapPOAHOro CMiBTOBAPMCTBA Ta aKLEHTYETbCA YBara, WO Take CiBpObGITHULTBO 3AiICHIOETLCA BifNOBIgHO A0
3a 3arajibHOBM3HAHWX MPUHLMMIB i HOPM MiXXHapOoZHOro npasa (CT. 17 KoHCTUTyuii YKpaiHn).

Mpo BiNicbkoBy 060poHY MoBa iae B cT. 44 KoHcTuTyuii JlaTsii: «[lpe3maeHT gepxaBu Ma€ NpaBo BXUTU He-
06xiaHMX 3axoAiB BilCbKOBOT 060pOHM, AKLLO Oyab-fAKa iHLWa Aep»KaBa Oronocuno BilHy JlaTeii abo AKLWO BO-
por Hanage Ha NaTBiNCbKi KopaoHy. Pazom 3 Tum lNMpe3ngeHT gep»aBu HeranHo ckamkae Cenm, AKNA NPUAMaE
pilleHHA NPO OrofioleHHA i NoYaTokK BiHW»’. Ha BiaMiHy Big KoHcTtuTyuii JlaTsii, KoHctutyuia YkpaiHu B CT.
65 3aKpinne 060B'A30K rpoMafaH 3 3axucty BitunsHu. MNpo obopoHy YkpaiHu naetbca B cT. 17 KoHcTuTyuii
YKpaiHu: «3axX1CT CyBepeHiTeTy i TepuTopianbHOI LinicHOCTI YKpaiHu, 3abe3neyeHHs i eKOHOMIYHOT Ta iHbop-
MaLiHOT 6e3neKun € HalBaXKNMBILWMMU GYHKLIAMU AepKaBK, CNPaBoto BCbOro YKpaiHcbkoro Hapoay. O6opoHa
YKpaiHu, 3axucT il cyBepeHiTeTy, TepuTopiasibHOI LiniCHOCTI i HeJOTOPKAHHOCTI NoKNafaTbcA Ha 36poiHi Cunu
YKpainm»2. 3rigHo 3i CTpaTeri€to BOEHHOT 6e3nekn YkpaiHu «Bceoxonstotoua o6opoHa YKpaiHy — Lie KoMnneKkc
3ax0pAiB, OCHOBHMI 3MICT AKUX MOMATAE y: MPEBEHTUBHUX AifiX Ta CTIKOMY OMOpPi arpecopy Ha CyLui, Ha Mopi Ta B
NoBITPAHOMY NPOCTOPi YKpaiHu, npoTugii B KibepnpocTopi Ta HaB'A3yBaHHI CBOEI BoJi B iHbOpMaLiiHoMy npo-

' KoHctuTyuis JaTilicbkoi Pecny6niku. URL: https://www.president.lv/ru/konstituciya-latviyskoy-respubliki.
2 KoHctutyuis NaTsincbkoi Pecny6nikm. URL: https://www.president.lv/ru/konstituciya-latviyskoy-respubliki.

3 Deshko L. Restitutio in integrum: nigxoan €BponencbKoro cyay 3 npas nioarHu. MopiBHANbHO-aHaniTMyHe npaso. 2018. N25. C.
365-368.

4 [ewko J1. BUKOHaHHA pilleHb HaLioHanbHKX CyAiB: MPUHLMNN €EBPOMENCcbKOro cyay 3 npas noanHu. MybniuHe npaso. 2012. No4.
C.167-173.

° Bonkos B., Jewko J1. Ha 3axuct megnuHoro npasa. l0OpuanyHuin BicHuk Ykpainn. 2006. N2 8. C. 8.

6 KoHctutyuia Ykpaiu Bia 28 uepsHA 1996 p. URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp.

7 KoHctutyuia NlaTsiicbkoi Pecny6nikun. URL: https://www.president.lv/ru/konstituciya-latviyskoy-respubliki.
8 KoHctutyuia Ykpaitu Big 28 uepBHA 1996 p. URL: https://zakon.rada.gov.ua/laws/show/254k/96-Bp.
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CTOpI; BMKOPWUCTaHHI ANA BiACiui arpecii BCbOro noTeHuiany Aepasu Ta CyCninbCcTBa (BOEHHOrO, MOMITUYHOIO,
€KOHOMIYHOr0, Mi>kHapOAHO-NPaBOBOro (AMMIOMATUYHOIO), YXOBHOIO, Ky/IbTYPHOTIO TOLLO); 3aCTOCYBaHHi BCiX
¢dopmicnocobis 36porHOT 60POTHOU 3 arpPecopom, 30KpemMa aCUMETPUYHNX Ta IHLINX Ail AN 060POHM YKpaiHK,
3 AOTPUMAHHAM NPUHLMNIB | HOPM MiXXHapPOAHOrO NpaBax®.

B KoHcTutyuii JIutoBcbKoi Pecny6niku, Aka 6yna npuiHATa rpoMagaHamu JIntoscbkoi Pecny6niku Ha pede-
peHayMmi 25 }oBTHA 1992 poKy, 3aKpinieHo NnLle NosIoXKeHHA, BiANOBIAHO A0 AKNX «NPUMYCOBOIO MpaLelo He
BBaKAETbCA MPOXOXKEHHA CNYy»KOM y BiNCbKY abo anbTepHaTUBHa Cy»k6a, Lo ii 3aMiHAE, a TaKOX NpaLa rpomMa-
JAH Mig Yac BiiHKW, CTUXIMHOTO NnXa, enigemii abo B iHWNX HaA3BMYaMHUX BUNagkax» (cT. 48). Takum UnHOM, B
KoHcTuTyuii JITBm He 3aKpinneHo 060B'A30K Aep»KaBy, HAPOAY UM rpomaasH JIntem 3 3axucty BitunsHu. Mpo-
XOIPKEHHS X CNy»0M y BilicbKy abo anbTepHaTMBHa Cny»k6a, Npaus rpomagsH nif yac BiiHM PO3rnAfaEeTbca AK
CTPYKTYPHWIA eneMeHT Cy6’'eKTMBHOIO IOPMANYHOIO NpaBa Ha npauto. BoaHouac, KOHCTpyKUiA B cT. 48 KoHcTu-
Tyuii JINTBU «NpUMYCOBOIO MpaLeto He BBAXKAETbCA ...MPaLA rPOMaAAH Mif Yac BillHW» O3BONAE CTBEPAXKYBATH,
wo 060B’A30K 3 MpaLi Nig Yac BiNHW NOKNAJAETbCA Ha TaKUX CYO'eKTIB, AK rpomagaHu Jlnteu. Ha Biaminy Bif
KoHctutyuii JIuteu B KoHCTUTYLi YKpaiHu BigCyTHI nonoxeHHs, AKi 6 6ynmn npuceaYeHi cyTo «npaui rpomagsaH
nig yac BiHW».

B n. 16 cT. 84 KoHcTuTyuii JIutBn naetbcs, wo «MpesngeHTt Pecny6niku: ...y pasi 36poiHoro Hanagy, AK1Mn
MicTUTb Y cobi 3arpo3y cyBepeHHOCTi abo TepuTopianbHii LiNiCHOCTI AepaBu, NPUAMAE PilLEHHA NPO 3axXUCT
BiZl 36pOIHOI arpecii, Npo BBeleHHA BOEHHOIO CTaHy, a TAaKOX Npo mobini3adito i nogae Ui pilleHHs ana 3aTBep-
[PKEHHA Ha Hanbnmkyomy 3acifaHHi Cenmy»'. Takum unHom, KoHcTuTyuisa JIntem 3akpinnoe 0608'a30kK Mpe3su-
AeHTa JINTBM NPUIAHATU PilleHHA NPO 3aXUCT Bif 36polHoI arpecii i nogaTy Ui piweHHA Ha 3acigaHHA Cenmy. Ll
piweHHA noTpebytoTb 3aTBEPAKEHHA CeliMOM.

BignosigHo po ct. 54 KoHcTtuTyLii ECTOHIT «060B’A30K rpoMagAHvHa ECTOHIT — 6yTv BipHUM KOHCTUTYLiIHOMY
napy i 3axmLLaTi He3anexHictb EcToHii»'". Taknm YnHom, B KoHcTuTyLii ECTOHIT 3aKpinntoeTbca 060B'A30K 3 3axu-
CTY He3aneHoCTi, ane He 060B'A30K 3axUCTy BiTunsHu Ak y KoHctutyuii Ykpainu. Mpw ubomy, K i B KoHcTuTywii
YkpaiHu, B KoHcTuTyLii ECTOHIT BU3HaueHO Koo cy6’eKTiB, Ha AKMX NMOKNafeHO 060B’A30K 3axXuLLaTL He3anex-
HICTb flepXkaBun — Le rpoMagaHn fepasin. TakoxK BiANOBIAHO A0 cT. 54 KoHcTuTyil ECTOHIT «<KoXeH rpomagaHnH
EcToHii Ma€e npaBo, 3a BiACyTHiCTIO iHLWINX 3ac06iB, HagaBaTN CNPobam HaCUAbHULIBLKOTO 3MiHU KOHCTUTYLINHOTO
napy onip 3 BNAacHOT iHiLiaTBU»'2,

3rigHo 3i cT. 126 KoHcTuTyuii EcToHii «OcHoBM 6yaiBHMUTBA Cn 060POHN i opraHisadin gepxaBHoOi 060POHY
EcToHiT BcTaHOBNIOIOTbCA 3aKoHOM. OCHOBYM OpraHi3aLii AepaBHOI 060POHK BCTAHOB/IOIOTLCA 3aKOHOM MPO
LepKaBHY 0O0POHM B MUPHUI Yac i 3aKOHOM MNPO feprkaBHY 0O0POHI y BOEHHUI Yacy. Takum YMHOM, B KOHCTU-
Tyuii ECTOHIi 3aKnageHo ¢yHAaMEHT KOHCTUTYLiIHO-MPABOBOro PerynoBaHHA AepKaBHOI 060POHN Y MUPHUIA
Ta y BOEHHMI yac. Npu LuboMmy, Ha BiAMiHY Big KOHCTUTYUIT YKpaiHW, B AKiN NAeTbCA Npo 3axucT BitumsHu (cT. 65)
Ta 060poHYy YKkpaiHu (cT. 17), B KoHcTUTyUii ECTOHIT MaeTbca npo gepxaBHy 060POHY.

B 1. 127 KoHcTtuTyuii ECTOHIT 3a3HayaeTbcs, Lo «o4ontoe aepxaBHy ob6opoHy MpesngeHT Pecnybniku. Paga
AepxaBHoi 060poHU nNpu MNpe3naeHToBi Pecny6niku € fopagunm opraHoM, CKfag, i 3aBAaHHA AKOro BCTaHOB-
noTbCA 3aKoHoM. Cnamm 060poHM Ta opraHisauiasmu gepxaBHoi 060poHK ECTOHIT B MUPHWIA Yac Kepye Ko-
MaHAayBay Cunamy 060poHY, a Y BOEHHMI Yac — rOfIOBHOKOMaHayoumnin Cunamm o6opoHun. KomaHayBsauy i ronos-
HokomaHgyBay Crnamu 060poHM NPr3HAYaTbCA Ha Nocaay i 3BiNbHATLCA 3 Nocaaun JepxaBHUM 360pamu
3a nofaHHAM lMpe3npaeHTa Pecnybnikmy, a B cT. 128 KoHcTuTyuii ECTOHIT ngeTtbes, wo «[epxaBHi 360pm 3a no-
JaHHAM Mpe3ngeHTa orosowyoTb BiNCbKOBUIA CTaH, Mobinisadito i gemobinisauito, NpnuiiMaloTb pilleHHA Npo
BMKOpUCTaHHA Cunn 060pOHN ANA BUKOHAHHA MidKHapoaHKX 3060B'A3aHb ECTOHCbKOT feprkaBu. Y pasi arpecii,
cnpsamoBaHoi NpoTun EctoHcbkoi Pecny6niku, Mpe3naeHT Pecny6iiku, He yekatoun piieHHA JepxaBHuUx 360piB,
OroJIoLLYE BiiCbKOBUI CTaH i Mobinisauito i npr3Hayae ronoBHokoMaHayBada Cnamum 060poHN» '3, Takum UMHOM,
Ha BigmiHy Bif JIutewy, e CeliMm 3aTBeparKye pilleHHA MNpe3unaeHTa Npo 3axucT Big 36poliHoi arpecii, npo BBe-
[EHHA BOEHHOTO CTaHy, a TaKOX Npo Mobinisauito, B ECToHIi Mpe3ngeHT He uekae pileHHs JepxaBHux 360pis,
OrosIoLLYIOUM BINCbKOBWIA CTaH i Mobinizaito.

BucHoBKuM.
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documents/1212021-37661.

19 KoHcTuTyuis JInToBcbKoi Pecny6niku, npuiiHATa rpomagaHamm JintoBcbKkoi Pecny6niku Ha pedepeHaymi 25 xoBTHA 1992 p.
URL: http://lib.rada.gov.ua/static/LIBRARY/catalog/law/lit_konst1.htm

" KoHcTuTyuisa EcToHCcbKOT Pecny6niku, npuiHaTa Ha pedepeHaymi 28 uepsHa 1992 p. URL: https://www.concourt.am/armenian/
legal_resources/world_constitutions/constit/estonia/estoni-r.htm.

12 KoHcTuTyuisa EcToHcbKoT Pecny6niku, npuiHaATa Ha pedepeHaymi 28 uepsHa 1992 p. URL: https://www.concourt.am/armenian/
legal_resources/world_constitutions/constit/estonia/estoni-r.nhtm.
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