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Summary 

Ivan Vashclrynets. Certain issues of the human rights impact on establishing the standards of the international commercial 
arbitral proceedings. 

Although commercial arbitration used to be considered entirely unrelated to human rights due to its economic and contractual 
nature, the relationship between these two systems changed in the second half of the 80s, and in the last three decades, the case-law of 
the European Court of Human Rights has been showing that arbitral proceedings are clearly affected by fundamental legal safeguards 
laid down in the European Convention on Human Rights. At present, it is undisputed that the European Convention on Human Rights 
is applicable to arbitration. As stated by the ECtHR, Article 6 of the Convention does not preclude the selling up of arbitration tribunals 
in order to settle disputes between private entities. 

While recognizing the establishment ofarbitral tribunals to be in line with the provisions of the Convention, the ECtHR draws a 
clear distinction between compulsory, in the sense of being required by law, and voluntary arbitration. In the former case, an arbitration 
board must offer the guarantees set forth in Article 6(1). In the case of voluntary arbitration, by signing an arbitration clause, the parties 
voluntarily waive certain rights secured by the Convention. Such a waiver is not incompatible with the Convention, provided it is estab-
lished in a free, lawful, and unequivocal manner. If the three requirements ofvolunlary arbitration are not met, such arbitration will be 
viewed as compulsory with respect to all the guarantees set forth in Article 6( I), 

The conventional rights which the parties of the voluntary arbitration can waive can be deduced from the Court 's case-law. These 
are the right to bring their dispute before an ordinary court, the right to a public bearing, and the right to a trial within a reasonable time. 
The last one, nonetheless, cannot be waived in relation to the control by state courts over arbitration proceedings. 

However, the rights under Article 6( 1 ), which are the most fundamental in their nature, cannot be waived. One of these rights is 
the right to a fair trial, which is regarded as part of the rule of law and even procedural public policy. The second one, the right to an 
independent and impartial tribunal, is not absolutely unwaivable. It only cannot be waived in advance. The waiver can be done after the 
violation of the right occurs. 

In the very recent judgement dated 20 May 2021 in case BEG S.P.A. v. Italy, the ECtHR found a violation of Article 6(1) of the 
Convention since the arbitrator's impartiality was capable of being, or at least appearing, open to doubt and the applicant's fears in this 
respect can be considered reasonable and objectively justified. 

Therefore, the evolving case-law of the European Court of Human Rights shows that even a reasonable doubt about the indcpen-
dency or impartiality of an arbitrator can be considered a violation of Article 6(1) of the Convention. 
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,QESIKI m1TAHHSI Ml>KHAPO,QHO-nPABOBOY Bl,QnOBl,QAilbHOCTI 
B Ml>KHAPO,QHOMY nY61114HOMY nPABI 

IloCT3HOBK3 npo6neMH. OnHiCIO 3 0CII0BIIMX Tenncnuii-i p03811TK)' Millntaponnoro ny6.lli'lHOro npasa Ha Cb0-
ro.ruiiwHiii nenb c CTa1rn1111emrn Ta pms11TOK Mii1rnapon110-npasoso1 sinnosilla.Tt bltOCTi. Mii1rnapon110-npnoosa si)l-
nosina.nhHicTh JIBJUIC co6om onuy j3 11a116i11but cKJ1an1111x rany3ej:j cy•tacuoro Mii1rnaponuoro ny6ni'l11oro npasa, 
OCKiJJbKH caMe sin fr p03Bl1TKY 6e3nocepe)lHbO 3aJ!ClKl!Tb [IOJlaJlbWHH BCKT0p MilK1tapom mx Bi)lHOCflH. n,naHHJI, 
nos'JI3aHi 3 MilKHapO,l.lHO-npaB0B0I0 BillflOBina.rJbHiCTIO, C HBHMCHW /.lOCJJiJllKCHIIMII, X0'ta, 3 K0lKHIIM poKOM, npo6-
JJCM3 Mii1rnaponuo-npasoso1 sinnonilla.r11,11ocTi 11a6ynac nee 6im,Luoro J11a•temLR s npaKrnui Moornponm1x sinno-
CHH llK 0JIIIH i3 0CH0BHIIX incrnzyris, LUO cnpllil!OTb nim p11Mui CBiTOBOro npasonopJI.IIK)'. 

Ananil OCT811Hix JIOCJIUllKC!lh i ny6niKauiii. BalKJJHni fIIITa!IHI! nocninlKyBaHo'i npo6JJeMH p03fJU!JlnflllCJI B 
6araTbOX npal.ll!X BiT'lH3Hl!HIIX Ta 3apy6i)l(HIIX yqe1111x, 30KpeMa, B.B. M11u11Ka, O.B. 3a,l.lOp0lKHbOro, s.r. 6yrKe-
Bll'-18, M .B. EypOMCHCbK0ro, r.r. ,ll,IIHHCa, 10.C. WeMllly<ICIIK0, I.I. JlyKamyKa, IO.M. Konocosa, r.1. lrHaTeHKO, 
r.J. Ty11Ki11a Ta iHutllX . BaroMy p0JJh si11irpatOTb BHCH0BKII Ta piwCHHR MiiK11apowrnro cyny OOH Ta KoMici'i MilK-
Haponuoro npasa OOH. 

<l>opMyJ110Ba111111 MCTlf cTaTTi. BHXO)lJl~H 3 LIHX MipKyB8Hb, MCTa )lUHO'i CTarri n0JJ>TT'UC B /IOCJJ illlKCflHi TaK0-
ro cneumpi'lnoro s11ny iop111111•rno1 si ,l.lnosinru1bHOCTi, llK MilKHaponno-npasosa sinnosina.nbnicn nep)KaB Ta fi 
noca,uos1-1x oci6. 

© M.B. KosanboBa, 2021 
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Koaanboaa M.B. AesiKi mnaHHSI MilKHapo.QHo-npaeoeoi" ei.r:inoei.QanbHocri B Mi)t(Hapo.QHOMY ny6ni4HOMY npaei 

BHKJJllJ( OCHOBHOro MaTepiaJiy. Y AOKTpl-lHi MilKHapo.nHoro npaea IlOWITIJI ai.nnoei.na.rrbHOCTi Bl13H848CTbCJI 
llK HecnpilllTJIHBi (HeraTHBHi) H8CJIL!lKl1, mo BHHHKJIH BH8CJiiL10K nopymeHHJI cy6'eKTOM Mill<Hapo.nHoro npaaa CBOIX 
MilKHapO/IHO-npaBOBIIX 306oa'Jl3aHb. 

Mii,rnapO/IHO·rrpaaoay si11110BiL1aJihHiCTb MOlKHa TaKOlK B113H8'111Tl1 llK o6oe'll30K npasonopyrnHHKa BiJ1lIIKO· 
.nyaaru sci 3aB)laHi rrpaaonopymeHWIM 36HTKH, a TaKOlK npaso n0Tepnino1 CTOpOHII Bl!MaraTII HaJielKHe BiJ.UJIKOAY· 
BaHHll 36HTKiB. 

Y npaKTHI.{i MilKHapO/IHOro npaaa 3acpiKCOBaHO BiLIMiHHiCTI, ABOX aHrJIOMOBHIIX TepMiHiB: «responsibility» Ta 
«liability». ,Uoeoni '!aero i'x 011ttaKoso nepeKJI8,!\a10Tb JIK «si.nnosi11a.rrhHicTb», npOTe TepMitt «State responsibility» 
03Haqae BiLlllOBL!laJ!hHiCTI, .neplKaBH si1111osi.nHo .no HOpM Mil1rnapo11ttoro npaaa, TO.ni JIK TepMiH «liability» - 03Ha-
qac «UHBiJihHO-npaaosy BL!lllOBiAaJihHiCTb» a6o 3060B. Jl3aHWI .neplKaBII CllJ!aTHTII, KOMileHCy'BaTH -cm BL!llliKOAYB8· 
TH lIIKO/J:Y oco68M, 1103a MelK8MII Hal.{iOHaJ!bHHX KOp/lOHiB 11eplK8B1!, mo Jaa.naHi Bttacni110K JlUIJ!I,HOCTi B MelKax 
TepHTopii" 11eplKaBH a6o ni.n i"i KOHTpOJieMl. 

B.M. 6ypoMeHCbKl,IH B11/liJillC Hac-ryrmi l.{iJli MilKHapO/lHO-npaaoeo"i ei.nnoBiJlaJibHOCTi: yTpHMaTll llOTettl.{iHHO· 
ro npaaonopymtt11Ka ei.n yql-lHeHWI npaaonopymettHJI; cnottyKan-1 npaeonopymH11Ka HaJielKHIIM tJIIHOM BHK0HaT11 
CBO"i 306oe'll38HHll; 3a6e3ne'IHTH llOTepniJJOMY KOMlleHcaui10 3a 3aenauy HOMY MaTepian1,uy '111 MOpaJibHY lllKO/ly; 
BllllllffYTII Ha Ma»6yTHJO noae.niHKY CTOpiH 3 MeTOIO .no6pocoeicHoro BIIKOH8HHJI HIIMJ! CBOIX 3060B, Jl38HI,. KoMicill 
MilKHapo.nHoro npaea Ha ni11cTaei y3araJibtteHHll Teopi"i Ta 3B11'18€:BHX HOpM BH3Ha'IHJI8 TaKi npHHUHilH MilKttapon-
HO·npaBOBOI ei1moemam.HOCTi: si.nnosi11an1,HiCTb 38 6y.nh·l1Ki MilKHapo.nHo-npasoei JlUIHHJI .neplKaBH; BH3Ha4eHHll 
cy6'cKTiB TaKHX JlUIHb; B113Ha'!eHHll YMOB ttal!BHOCTi MilKHapo.ntto-npaBOBIIX .niJIHb; tte3aCTocyaaHHll BHyTpirnmoro 
npasa /IJ!ll BH3Ha4eHHJI Hal!BHOCTi TaKHX Llil1Hb2. 

IIpouec CTaHOBJieHHJI MilKHapo.ntto-npaeoeo"i smnoBiL1aJibHOCTi rrpoxonHB .noero Ta AOCHTb CKJl8LIHO. 
TaK, llO'IIDlaJO'!II 3 1956 p., p03llO'laTO po6o-ry H8LI yttisepcaJJbHIIM KOJlUcpiKOBaHUM LIOKYMeHTOM y c(j)epi MilK-

Hapo.nHo-npaaoeo"i BiL111oeman1,ttocTi, J1Ka rrpoeonHJiacJI KoMicicJO MilKnaponttoro npaea OOH Ta B pe3yJ!brnn llKOi' 
3'l1B1,18Cll TTpocKT CTaTeH rrpo Bi/lllOBi/laJihHicn r1eplKaB 3a MilKHapo.ntto-npornnpasHi .nillHHJI (53 cecill KoMicii' 
MilKHapo.nttoro npaea OOH, 2001 p.); LlaJJi TIO TeKcry- ITpocKT). ~e 6yna OL1Ha 3 Ha»6iJihlII TpHBaJIHX Ta cynepeq-
mrn11x po6iT KoMici"i MilKHapOLIHOro npasa OOH. 

ITpocKT CKJl8,!\8CT!,CJI 3 H8CTynHHX '!aCTHH, a caMe: qacTHHa 1 «MilKHapor1He npOTH!lpaBHe JlUIHHJI .neplKaBH», 
qacrntta 2 «3MiCT MUKHapO/lHOI ainnoamam,nocTi r1eplKaBH»; '18CTHHa 3 «IMllJleMeHTaUill MilKHapo.nHOI BL!lllOBi-
/laJlbHOCTi neplKaBH»; qacTHHa 4 «3araJJhHi llOJ!OlKeHHJl»l. 

Y Jl8HOMY AOKYMeHTi MiCTJITbCJI HOpMH, mo CTOCYJOTbCJI scix OCHOBHHX iHCTHryTiB npaea MilKttaponttol si11-
llOBiL18JTbHOCTi: si11noBiJlaJibHiCTb .neplK8B11 y 3B'll3KY 3 LlillHHllM inrnoi' .neplK8B11; o6CT8B11Hl1, 11.{0 Bl,IKJIIO'!aJOTb npo-
mnpaBHicTh; 3MiCT MilKHapO/lHO-npaBOBOI BiL1110BL!l8JlbHOCTi; Bi/lIIIKO/J:YB8HHll 36!,!TKiB TOll.{0 . 

TaKOlK 3acrryroeyc ua yeary p03nirr rrpo cepiioJni nopyrneHHll 306on'J138Hb, mo e11nrrHB810Tb 3 i~mepaT11en11x 
HOpM 38faJlbHOro MilKHaponuoro npaea. 0L1HaK ei11nosi11Hi CTam He CTOCYJOThCll iH/lHBiLIYaJibHOI Bi/lilOBiL1aJJbHOC· 
Ti 38 MilKH8POLIHHM npaBOM oci6, llKi .niJOTb si11 iMetti r1eplKaBH. 

CTaHOM Ha CbOfO.ntti llOJ!OlKeHHll ITpOCK'fY He C HOpMaMII iMnepaTHBHOro xapaKTepy, He npHHIDITO CLIHHoro 
yttieepCaJihHOro, MilKHapOLIHOro rrpaeoeoro aKTa, JIKHH 6H KOLIH!piKyBaB HOpMH MilKHaponno-npasOBOI BL!lilOBi-
LlaJ!bHOCTi. 

I1HrnHHJO npasoeoro crnrycy IIpocKry 6yrro np11Airreno 3Ha'ltty yaary B npol.{eci 'ix o6rosopeHHl! Ha ceci'i 
feHepa.rr1,no'i AcaM6rre1 OOH. 

TaK, y pe30J!IOl.{i'i 68/104 feHeparrbHa AcaM6JJel! B113HaJia Ba)l(JIHBiCTb IlHTaHHJI npo BiL11lOBiL1aJibHiCTb neplKaB 
Ta 3HOBY 3BepHyna Ha HHX yeary YPll/liB, HC TOpKaJO'IHCI, npH 1ib0My fll1T81lb 'ix Maii6yrHbOfO npHHllllTrn. AcaM6JJeJJ 
npocnrra fenepanbHOro ceKpeTapll OHORHTH 36ipKY pimcHh MilK11apom111x cynis, Tp116yua.rris Ta iH11111x oprauie, llKi 
MiCTllTb llOCHJlaHHll Ha 3a3Ha'leHi CTaTTi, a T8KOlK Janponouyearn YPll/laM npeL1CTaBHTH iucj>opMaui,o npo 'ixHIO 
npaKTHKY B 3B'Jl3Ky 3 UHM j !TpCLICTaBHTH ui MaTepiarr11 3aB•IaCHO /10 i"i ciM/leCllT nepmo'i ceci'i4. 

Y pe30JJJOUit fettepan1,Ho1 acaM6rre·i OOH 74/ 180 sin 18 rpyL1Hll 2019 p. Jri.nHo J nonoein.n10 illocrnro KOMi-
Tery (N74/421) llOBTOpHO 3a3H8'1aJJOCb, 11.{0 IIllTaHHll sinnosmarrbHOCTi neplKaB 3a MilKHapO/IHi npOTHnpastti niJIH· 
HJI Mac Ha,!\3BH48HHO Ba)l(JIHBe 3H311CHHJI y BiAHOCHHax MilK /leplKaBaMH. BnpirneHo npO/IOBlKHTH po6ory rpynH 
illocTOro KOMiTery 3 MeTOIO npHHHJITTJI KOHBeHl.{i'i npo eir1noeman&HiCTb LICplKaB 38 MilKHapo.nHo-npomnpaeHi 
L1i.JIHW1 'IH iHlllHX HaJielKHHX 3axo.n1,1 Ha OCHOBi CTaTCH. 

,llel!Ki HOpMH, 11.{0 perymoJOTb llHTaHHll MilKHapO/IIIO-npa11oso'i BiL1TTORiL1aJlbllOCTi, 3aKpinrreui B MilKHapOJll-THX 
.[loroeopax yttisepcan1,ttoro xapaKTepy Ta oTpHMaJIH ni11TBep/llKeHHJ1 R PeJom011illx fcneparr1,110'i AcaM6nc'i OOH ii 
aKTax ittwttx Mii1rnapo.nH11x opraHi3auii1. 

3oKpeMa, CT. CT. 39, 41, Ta 42 Crn1Yry OOH nepe116a'18JOTb eir1noeman&HiCTb neplKUB 3a 3Jl0' 1HHII nporn MilK-
ttapOLIHOro MHPY Ta 6eJneKH. KpiM Toro, 11ic H113Ka MilKHapO/IHHX 11oronopiB, npHCBJJ'lelJHX llHT8HHJIM MilKnapon-
HO-npaeoso"i einnosi.naJ!hHOCTi: KOHBCHl.{ill npo nonepCJllKCHHll 3Jl04Htty reHOUHLIY i llOKapaHHl! 38 HI,OfO 1948 p., 
KottBeI-11.{iJI npo si.nnosinaJI&HiCTb 3a 36HTOI<, JaTTO/lillHHH KOCMi'IHHMH o6'cKTUMl1 1972 p., Mii1rnapOL1118 KOHBeHui.JI 
npo llPHIIllHCHIIJI 3JIO'IHHiB anapTet,u:y Ta ei.nnoei11arr1,HOCTi 3a HbOfO 1973 p. TOll.{0. 

Ha pi3HHX cranax p03BHTKY MUKHapO/IHOro npaea, BiL11lOBi/laJibHiCT1, RHJHa11anacJ1 llK npHHl.{Hil (KiHeUb 
XTX CT. - no•rnTOK xx CT.), inCTl,l'fYT (cepe.nm1a xx CT. - TTO'l8TOK XX! CT.) i, napeuJTi, 0/lHiCIO 3 OCT8l-JHix Ten11e11-
l.{iH p03BHTKY MiJKHapom10ro npasa C TpaHC!pOpMal.{ill iHCTll'fYTY MilKHapOLIIIO·llpaeoeo'i sinnosina.rrbHOCTi B CllMO· 
cTiiiHy rany1& MilKuaponHoro npaea - npaeo MilKHapo111rn'i 0i11noei11arr&HOCTis. 
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npaeoea CIIICTeMa YKpa'iHIII Ill Ml>KHapOAHe npaeo, noplBHRflbHe npaB03H3BCTBO 

flpaso MillrnaponHoi' simiosi,nanbHOCTi cTocynhc11 nopyweHHJI neplKaso10 onHoro a6o neKillhKOX MilKHapo.ll-
HHX 306os'113aHb. Y MilKHaponHoMy rrpasi sinrrosinaJihHicTb £ HacniAKOM 306os'113aHHJ1; K0lKHe rropyweHHJI 
cy6'CKTOM MilKHapOAHOro npasa CBO'ix MilKHaponHIIX 306os'113aHb TllrHe 3a co6mo MilKHapOAHY BiAJTOBiAaJJhHiCTb. 
flpaeo Mi,1rnapOAHOi' ei,nrroeinanhHOCTi BH3Haqac, KOJIH Mac Micue rropyweHHll MilKnapoAnoro 306os'Jl3aHHJ1, a 
TaKOlK Hacni.nKH einrroeiAHOro rropyweHHJI, BKJII0'!a!O'!H Te, J!Ki neplKaBH MalOTb rrpaeo pearyJ!aTH, Ta AOrrycrnMi 
3aco611 TaKoi' peaKuii'. 

Ha Bi,nMitty sin HauioHaJibHOfO 3aKOH0AaBCTBa, ne '!aCTO 3acTOCOBYJOTbCJI pi3Hi rrpaBHJla si,nrroBi)IHO )10 nlKe-
pena rropyrneHHJI 30600 'J13aHW1 (HarrpHKJJM, noroeipHe rrpaeo, KpHMiHa,rrbHe rrpaeo ), MilKHapontte rrpaso ae Kopec-
rroHnycrhCll 3 nlKepenoM rropyweHHll 3o6oe'll3aHHll; Teoper11'!HO (11Kmo He nepen6a'!eHo iHwe) Ti lK caMi npae1111a 
3aCTOCOBYJOTbCJI )10 rropyweHWI 306os'113aHHJI, He3anelKHO sin Toro, )llKepeJI0M 3o6os'J13aHWI C )IOI'OBip, MilKHa-
po)IHe 3s11qacse rrpaeo, omiocrnpoHHl! neKnapaui11 a6o pirneHHJI MilKttaponttoro CYJJ.Y. 

Mi,,rnapOAHi rrpoT11npaetti AillHHJI, llKi e11cryrra10Tb B lll<OCTi niACTaBI! HaCT3HHJI MilKHapom10-rrpaeoeoY BiA-
noeinanbHOCTi, rrp11iiHJITO nim-lTI! Ha MilKHapo)IHi neniKTII i MilKHaponHi 3JI0'll!HI!. B JIKOCTi OCTaHHix p03fJ!Jlll3IOTb-
CJI Haii6iJihlll He6e3rre'!Hi rrpasorropyrneHHJI, rn:o II0CJ1f3l0Tb Ha 0CH0BI! MilKHaponHoro rrpaBOIIOpll,llKy: reH0l.llfll, 
aKTI! arpeciY, arrapTeU(, eilicbKOBi 3JIO'll!HH TOmo. 

Heo6xi)IHO 3a3H3'll!Tlf, mo crreumpiKa MexaHi3MY MilKHaponHo-rrpaBOBOI si.nrroBiAaJibHOCTI, nopiBHJIHO 3 pi3-
Hl!Mlf B11,l\3Mlf Bi.nIIOBiAaJibHOCTi, xapaKTepHHMH ,l\JJJI BttyTpilllHbOAeplKaBHOrO npasa, ITOJIJ!ra£ B TOMY, rn:o Millrna-
po!lHe npaso He rrepeA6a'!ac i"i np11MycosoY pea11i3auiY. 

Bm{JITOK crnHoBJIJIT!> nepen6a'!eHi r11aeo10 VII Crnryry OOH KOJieKTl!BHi caHK!lii', seeneHi 3a 3rono10 Palll! 
6e3IIeKH, a T3K0)1( IIPIIMYCOBi Ail, rn:o B)l(!lBa!OTbCJI llJIJI 3ax11cry MIIPY i np11m1HeHHJI aKTiB arpeciY. 

O!lHaK eapTo 3a3Ha'lHTH, mo MexaHi3M rno6anhHOY 6e3neK11, 3acH0BaH11H Ha piwettHJIX Pa,/Uf £e3neK11 OOH, 
Hapa3i MaiilKe He rrpa!ll0£, ll{O sino6pa311JIOCJI B IIOBHiii 6e3nillJlbHOCTi Pan11 6e3IIeKI! B MillrnaponHIIX 36poHHIIX 
KOHQJJliKTax rrpOTllTOM OCTaHHix poKiB. 

TaK, pociiichKa arpecUJ: Ha cxoni YKpai'HH aKryani3y£ rrpo6JieMY yqacTi PociiicbKo'i cJ.Jenepani'i y po60Ti Palll! 
6e3neKH Opra.Hi3aJJii' 06 '£)1H3HHX Hauiii, OCKlllbKH l.lJI neplKasa, BHKOpHCTOBYJOqlf npaB0 BeTO, 6JIOKY£ po6ozy KJl!O-
'!OBOro opraey CBiTOBOI Cl!CTeM!l KOJieKTHBH0i' 6e3neKlf. Ue ytteM0)l(Jll!BJIIO£ BHKOH3HHJI 3aBAaHHJI, IT0KJI(l,[leHoro Ha 
PE OOH CTayYTOM Opratti3aJJi'i (aopMOIO n. I in. 2 CT. 24): Heern OCHOBHY sinnosi,nan1,aicn 3a ni.nTpHMKY Millrna-
poAHOro MHpY Ta 6e3neICH, BHKOtty10q11 nosttoealKeHHJI, rrepen6aqeHi B Po3Ainax VI, VII, VIII Ta XIl CTa:ryiyi. 

MilKttapOAHO-npaBOBa einnosinanhHiCTb iCHye BHKJIIO'IH0 e CIICTeMi MilKttapOAHOro ny6Jii'IHOro rrpaea, Bi)l-
noeinHo, T0MY s JIKOCTi cy6 ' eKTiB AaH0I'O BlfllY !Opl!lllf'IHOI ei,nnoeinanbHOCri MOlKYTb BHczynarn TiJlbKH cy6'eKrn 
MillrnapOAHOro npaea. 

BinTaK, OCH0BHIIM cy6'eKTOM MilKHapOAHO-npaeoeoi' BiAITOBiA3JlbHOCTi e11cryna10Tb neplK3B11. 
I1p11 l.lhOMY neplKaBa Hece ITOBHy ei,nnosi,nanbHiCTb 3a npornnpaBtty nillJihHiCTb CBOIX opraHiB Ta IIOC(l,[IOBHX 

oci6, 3a AU!JlhHicTb oKpeMHX oci6 a6o rpyn oci6, 11Kmo 6)'JIO noeeneHo, rn:o ni oco611 AillJIH ei,n iMeHi neplKaBH Ta 
3a i"i AOpy'!eHHJIM, 

333B!!'laii neplKasa Hece sinnoeiAaJlbHicTh 3a MilKnapoAHo-ncnpaBoMipni nii' ceo'ix opranis ultra vires 
MC)l(3Mlf i'x KOMIIeTeHui'i) B ,l\B0X Bl!IIa,/\Kax: JIKU{0 neplKaBa Moma nepeUIKOlllfTH Ilm.! niXM Ta He 3po611na l.lbOI'O i 
JIKIU0 neplKaea He B)l(H}la 33XOAiB mono IIOCMOBIIX oci6, BHHH11X y CKOCHHi HenpaeoMipH11X Aili. I1o cyri, eci nii' 
neplKaB e11pa)Ka1oncJ1 na npaKrnni B nillx i"i opraHiB Ta caMe snacninoK niii opranie nep)KaB11 Bl!Hl!Kae i"i MilKHa-
po)IHo-npaeoea ei,nnoeinan1,ttiCTh 7. 

f111TaHHJI npo Aep)l(aBy JIK cy6'eKTa Mi)KH3pOAHO-npaBOBOI BiAIIOBi.uaJihHOCTi C ,AOCl1Tb CKJJMllilM i A11CKyciii-
Hl!M, ocKiJihKII neplKaBa B 6ynb-!IKOMY e11nanKy nie 3a non0Moro10 csoi'x oprauis, Ta 6ynb-J1Ka rrpornnpasna nill a6o 
6e3AIBJihtticTb BiA6ysacTbc11 neplKaBHl!MH oprauaM11 a6o nocanos11M11 oco6aMH. BHacninoK TicHoro 3B'll3KY nep-
)K3BH, i"i oprattis Ta nocanoe11x oci6 M0)l(Ha Koucrnzysarn po36i)l(tticTb cy6 'cKTa npasonopymeHHJI Ta cy6'cKTa ei.u-
nosiAaJJbHocTi, mo ii CT3HOBl1Tb cneu11<jliey npaBa MilKHapoAHO'i si.unoBi,!{aJll,HOCTi neplKaB. 

Mi)Kttapontto-npaeoea einnosinan1,niCT1, neplKas 3a ni'i iHn11einis e oco6n11s11M BHITMKOM einnoeinanhHOCTi i 
peryJIIOETbCJI CT. 8 IlpOEKTY, CTaTTJI 8 MiCTl!Tb TaKe IIOJIO)KeHHJI: «noseni11Ka oco611 a6o rpyn11 oci6 po3rJ!JlnacrbCJI 
JIK nillHHJI ,11ep)K3B11 33 MilKHapOJIHHM npaB0M, JIKI.IlO l.lJI oco6a a6o rpyrra oci6 cpaKTH'!HO ni!OTb 3a BKa.3iBKaM11, nm 
KepiBHHl.lTBOM a6o KO!-ITporreM uid nep)l(381! npH 3ni11cnem1i IIOBeAiHKH». )laHa H0pMa nepen6a'!ac TPH BHIIa,AKH, 
KOJIH noseninKa oco611 TJ!l'He MilKHapom-10-npaeosy sinnoeinaJibHicTh neplKaBH: JIKLII0 oco6a niJ1na 3a BK33iBKBMH, 
ni,n leepiBHHilTBOM a6o nin K0HTpOJieM neplKBBI!. CaMe OCTaHHiii BHnanoK - ,11iY oco6H lli.!l KOHTpOJieM AeplKaBH -
e npenMeTOM AOCninlKemu, s naHiii cTaTTiB. 

Ha c1,oronni aKryaJJhHl!M 3an11wacr1,c11 IIHTamrn ii Binnosinan1,11ocTi inntteinie, J!Kc oKpeMo s11pirnycr1,cJ1 a 
paMKax MilKHaponHoro Kp11MiHaJihHoro npasa. 

51'K llOKa3yc nocsin OCT3HHix necllTHJiiTb, He TinbKH npornrrpasHa nillnhHiCTb nep)K8B 3arpOlKyC Mi)l(HaponHo-
MY npaeonopl!AKY, a il npoT11rrpasna ni11rr1,niCTh npHBaTHHX oci6, 11Ki niIOTb ne3anelK110 sin nep)KaBHHX opranie. 
MilKHaponHo-npasosa si,nrrosinan1,HicTb np11sarnttx oci6, ne 3BalKaJO•m Ha 3H3'1Hl!H rrporpec e o6naCTi MilKHapon-
1-1oro KpHMiHaJJbHOro npasa, 3)1( HillK He H0CHTb BCe0CJl)l(HOfO xapa1rrepy. Hapa3i Kp11MiHaJibHO-npasosa BiAIIOBi-
nan1,niCTb np11B3THHX oci6 o6Me)KyCThCJI BY3hKO c<jlepOio TaKHX MilKHaponno-npaBOBHX nopyruem,, llK, HarrpHKJian, 
reHOilHn, 3R0'!HH IIpOTH JIIO,AllHOCTi, BOCHHi 3JI0ql!Hl1 Ta 3JIO'll!H arpeci'i. 

BucuoBIO! . .Ll,n11 3ax11cry npas i cso6oA JIJ0AHHM, ;.vi11 crn6ini3auii' MilKHaponH11x eim1ocH11, llJl!i 3a6e3ne'lem1J1 
ecj>cKTJIBHocTi MilKHapO/lHo-npasoeoro peryn1osaHHJ1 salKJ1IDle 31-Ia'IemUI Mac MilKnapom10-rrpasoea sinnosi.uanh-
HicTb. f XO'!a KOnHQliKauill H0pM MilKHapOJ-IHO-npaBOBO'i einnosinaJih!IOCTi 11.(C Ha 3aseprneHa, a npHHU11II BiAIIOBi-
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JI.Ml,HOCTi B MilKHapO)lHOM)' rrpaai 3H8X0,ro,ITbCJI me II0KH B cra.nii' CT8H0BneHHJI, II0'l8TOK p03B11TJCY BJKe 38Kn8)leH0, 
a 1.1e nae rri.11craa11 roaop11r11 rrpo HacranHJI Hoaoro erany B po3BHTKY MiJKHapo.1111oro rrpaaa ra cycrrinhCTBa B 1.1inoM)'. 

HopMH, 1110 perymo10Tb MiJKttapo,nHo-rrpaaosy ai.11rroai.nanbtticrb cy6'cKTia MiJK11apo.1111oro rrpaaa, .11aa110 
BHHillJIB 3a paMKH icttyaaHHJI y q>OpMi npaB0Boro iHCTHryry. cl>OpMJBamui oco6nHBOI ra.rry3j rrpaaa Mi:>1rnapO,llHOI 
Bi.nrroainanbHOCTI ,neM0HCTpyc, ll.10 MiJKHapo.nHe rrpaB0 3Haxo.nHTbCJI CbOro,llHi Ha H0B0MY BHTJCY CB0ro p03BHTJCY, 
1110, B CBOJO qepry, CBiJl.'IHTb npo 3Mil.{HeHHS! Mh1rnapo,nno-rrpasoso1 CBiAOMOCTi, a TaK0lK npo ycai.110MneHHS! CBiTO-
B010 crrinhHOTOIO Heo6xi.n11ocri Ta BaJKnHBocri cyaoporo )l0TpHMaHHJI MilKHapo.nHo-rrpaBOBHX H0pM. 

KOJKHa .11epJKaBa 3aiHTepecoaaHa B ni.nrp11M11i MilKttapO,!IHOro npaB0TI0PJUIKY, B 3a6e3netieHHi A0TpHMaHHJI 
HOpM MilKttapo.nttoro npasa, !!Ki MalOTb TT0311Tl1BHl1H BnJIHB Ha si,nHOCl1Hl1 Mill( .nep)l(aBaMH i, S!K Hacni,!IOK, Ha Hace-
neHHJI l.lHX .11ep)l(aB, Ha rrpaBa Ta CB060AH n!OAHHH. 

1 
Sompong Sucharitkul. State Responsibility and International Liability under International Law, 18 Loy. L.A. Int'! & Comp. L. 

Rev. 82 l (l 996). P. 822. 
2 

Mii1<RapoAHe npaBo: HaB'I. noci6. / Ja Jar. peA. A-pa 10p11,11. Hayi<, npocpecopa, "lnetta-KopecrroHACHTa AKaACMi"i rrpaBoBRX HayK 
YKpa'i1rn M.B. EypoMeHcbKoro. l<HIB : IOpimcoM IHTep, 2006. 336 c. 

3 
TeKCTH npocKriB CTaTeii npo Bi!ll10Bi,11aru,HiCTh 11eplKaB Ja MilKHapo.ntto-npornnpaBHi .llUlHID!. CTaTeii. URL: 

https://www.un.org/ru/documents/decl_conv/conventions/pdf/responsibility.pdf 
4 

Bi.unoBi,uan1,ttiCTb AeplKaB Ja MilKHapoAHi rrponmpaBHi AU!HHR. URL: https://ukrainepravo.com/intemational_law/public_ 
international_law/vidpovidal%60nist%60-derzhav-za-mizhnarodni-protypravni-diyannya/ 

S JleiiKano E.A. K BOnpocy 0 MecTe H0pM, perynRpYJOll(l,fX MClKJIYHap0AH0-rrpaB0B)'lO OTBeTCTBCHH0CTh, B CRCTCMe MClKJIYHa-
pO/IHOro npasa. Me:J1Coy11apo011bze om11owe11wi: ucmopwi, meopwi, npa><mu><a : MaTep11an1,1 II 11ayq.-rrpa.JCT. KOHcp. M0n0Abix yqe= 
q>aK. MelK.llyHap. ornoUJeHRii EI"Y, M1rncK, 2 anp. 2012 r. / pell](on.: B.r. IIIa11ypcKRii (fol np.]. MfolHcK: I•hn. ueHTp ErY, 2012. 252 c. 6 

yYaCTi PociHCbKOI <l>enepal(il y po6oTi pall,H 6eJneKH OpraHiJal(il O6'£)1HaHHX Hal(iH y 3e'•3KY 3 BiHCbKOBOIO a,,,e-
ci£JO npOTfol YKpa111fol / O.B. 3aAopolKttiii. AAb.Ma11ax Mi:JIC11apoo11020 npaea. 2014. BRJJ. 6. C. 62-70. 

7 KonoCOB IO.M. OrneTcTBeHHOCTb B MC)l(Jlyttap0/lll0M npaBe. 2-e 113/1., crep. MocKBa: CTaTyT, 2014. C. 96. 8 
TeKCTH npo£KriB CTaTeH npo BiJJ.DOBi,uaJ1L11icn, ACplKaB Ja MilKHapoll,Ho-nponmpaBHi /lUlHID!. CTa-reii. URL: 

https://www.un.org/ru/documents/decl_conv/conventions/pdf/responsibility.pdf 

PeJIOMe 

Koeanooea M.B . .l{enKi DHTanun Mb1rnapom10-rrpasoso1 si.1lnosiJlam,11ocTi e Mil1mapo11tt0My nyfuii•1110My npasi. 
Y crarri npe11CTaB11e110 J:lCllKi npaKTH'IHi npo6neM11 MilK11apo11110-npaBOBOl BinnoBill.aJlhHOCTI B MilK11apo11110My ny611iYHOMY 

npaei. 

0)lH11M j3 crroco6iB Ja6e3IIC'ICHHJI JI0Pll/lKY B MilKHapO/IHHX Bi.uHOCRHax 3 11aiiAas11inrnx "laci.B .no H8IllfolX AHiB C BRKOpfolCTaHHJ! 
iHCTHTYTY BiJJ.DOBi)l,aru,HocTi, Bi.uTaK BHB'ICHIU! ll,0KTpHHH Ta npaKTmrn MilKHapOll,HO-npaBOBO'i BiJJ.Doei11aru,11ocTi £ CLOro)l,Hi AOIIUlb· 
HRM Ta CB0C"laCHfolM. 

HopMfol, IUO perymo10n MilKHapOAHO-npaBOBY Bi.urroBillaJILHiCTh cy6'cKTiB MilKHapO/IHOro npaBa, )laBH0 BRHillllR 3a pa.MKH ietty-
BaHHJ! y cpopMi npaBOBOro iHCTRryTy. <I>opMyBaHID! oco6nHBo'i ranyJi - npaBa MilKHapo,11HOI BiMOBiAaJILHOcTi ACM0HCTpyc, mo MllK· 
11apoA11e npaBo 3HaxO)lllThCJI CLOT'OAHi Ha H0B0MY BHTl<j' ceoro p03BRTKY, IU0, y CBOIO "lepry, CBi)l"IITTL rrpo 3MiUHCHHR MilKHapo)tl{o-
rrpaBOBOI CBiAOMOCTi, a TaKOlK npo ycBi.uOMJJCHIIJI CBiTOBOIO cninLHOTOIO Heo6xi.u11ocTi i BlllKnllBOCTi cysoporo IlOTpRMllHHJI 111ilKHa-
po11uo-npaB0BHX H0pM. 

OCTaHHix poKiB CBiAYaTb npo Te, UI0 Ha nepUJHH nJJaH nepell, MilK11apO)lflHM cniBTOBapuCTBOM BIIX0)1l!Tb 3aB/lUHH• ni)l,B11-
mfolTR noeary AO eepxoaeHCTBa npaBa B MilK11apo1111iH npaaoBiH ccpepi. 6C3CYMHiBHO, H3nC)l(flll peaniJauiR Ta p03Blfl'OK iHCTllryTy MilK-
Hap0/lH0-npaB0BO'i Bil(IloBi)l,aJIJ,JIOCTi 6y11e Ub0MY TinbKfol cnpfol»TH. 

K.rt!O'IOBI CJlOBa: Bianoni)l,aJll,HiCTb, MilKl!apOJIIIO-npaBOBa Bill,noei11an1,11icTh, MilK1tapOJUto-npOT1mpaB11i AiamlJI, MilK11apo1111e 
ny6ni"!He npaBo, neplKaBa. 

PeJIOMe 

Koeaneea M.B. He1mTop•1e eonpocbl 111elKJly11apo11110-npaeoeoii 0TBCTCTee1111ocT11 e 111elK/l,y11apo11110111 ny6m1•mo111 npaee. 
B CTaTbe npe11CTaBnCHJ,f HCKOTOpb1e npaKTIJ'ICCJ<He npo6neMbl MClKJl.Yttap0ll,H0·npaB0B0H 0TBCTCTBCHH0CTII B MelK,)l,y11ap0ll,H0M 

ny6nfolqHOM npaee. 

0)lHHM fol3 cnoco6oe o6ecne"lel{Ra nopR,IIKa B MClKIIYllapo;mhlX 0TII0UJCHfol l!X C J1pCHIICHIUHX Bpe111e11 /10 H8UJfolX /IHCH llR!!JleTCa 
IICOOJU,JOBa1111e l!HCTllryT8 OTBeTCTBCIIHOCTH, n03TOMy H3y•1e1111c JI0K'I'pllHhl 11 np8ICT'IIKH MClKJ.l)'Hapo11110-npaeoBOH 0TBCTCTBCHH0CTII 
npe,11cTaBnRerc• CCl'O/lHR 11enecoo6paJlll,JM fol CB0eBp(,MCHllhTM, 

HopMLI, peryirnpyzOIUHC MClK.ll)'lrapo/lH0-npaaoByI0 OTBCTCTBCIUIOCTb cy61>cKTOB MClKJIYHapoAHoro npaBa, ,llaBH0 BLllllJJR Ja 
paMJ(J,j cymecTBOBaHlfJI B cpopMe npaaoBoro IIHCTIITyTa. <llopMHpOBUHJ!C oco6oii orpacmI - npaBa MClK.!l)'aapo.nH0H OTBeTCTBCHH0CTII 
IIOKaJLTBaeT, "!TO MelK,llyttapOAHOe npaB0 118X0)IRTCJI ceroAHR na H0B0M B11TKe ceoero pa3BITTIIR, "!TO, B CB0IO 0'lepeAL, CBR,lleTen!.CTBYeT 
06 yi<penneHJIB MClK,/l)'llapoAHO-npaBOBoro C03HaHlfll, a TalOKe 06 0C03JIUJ{HJ,! ~rnp0BLIM coo6meCTBOM HC06XOARMOCTR II BalKH0CTR 
CTpororo co6n1011e11foll! MelK.llyHapo11uo-npaBos1,1x H0pM. 

Co6bITfolH nocJTeAHfolX neT CBfolAeTem.cTBylOT 0 TOM, "!TO Ha nepB0M 11./lUHe nepeA MelKeyHapO/ll!l,lM coo6111eCTBOM CTOHT Ja)IU'la 
noB~IllleHHR yBalKCHRR K BepXOBCHCTBy npaaa B MelKAYHllp0/IHOH npaBOBOH ccjlepe. HecoMnemm, Ha)lnclKamaJI pea.zrnJal(RH II pa3BH· 
me folHCTRTyTa MClKJIYHapOll,H0-JJpaB0B0H 0TBeTCTBCfDIOCTR 6yner 3T0M)' TOJILK0 cnoco6crnoBaTL. 

K.rt!O"ICBLIC CJlOBa: OTBeTCTBCHHOCTb, MClK/lytmpo11uo-npaaoBaa 0TBCTCTaeI 111ocTb, MelKJlyHnpo.n110-npornaonpaB1Lhle Jl,eRHHJI, 
MelKAy11apon11oe ny6nfol'IHOc npaeo, rocy,11apcrno. 
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npaeoea CMCTeMa YKpa'iHM M Ml>KHapOAHe npaeo, noplBHSlnbHe npaB03HaBCTBO 

Summary 

Maryna Kovalova. Some issues of responsibility under public International law. 
The article deals with some issues of responsibility under public international law. 
The law of state responsibility plays a key role in international law, functioning as a general law of wrongs that governs when an 

international obligation is breached, the consequences that flow from a breach, and who is able to invoke those consequences (and how). 
In the doctrine of international law, the concept of responsibility is defined as adverse (negative) consequences arising from the 

violation of international legal obligations by the subjects (actors) of international law. 
Issues of responsibility under international law are equally important in the field both public-law and private-law relations. More-

over, responsibility in these two spheres of international law has much in common and are tightly interconnected. 
Responsibility under international law is defined as the obligation of the offender to reimburse all damages caused by the offense, 

as well as the right of the injured party to demand adequate compensation. 
Through the ages, one of the ways of security in international relations is tbe usage the institute of responsibility, therefore, the 

study of the doctrine and practice of responsibility under international law seems appropriate and timely today. 
The rules governing the responsibility of actors of international law have long exceeded the scope of a legal institute. The for-

mation of a special field - tbe law of responsibility under international law shows that today international law is at a new stage in its 
development, which confirms the strengthening of international legal conscio.usness, as well as the awareness by the world community 
of the necessity and importance of strict compliance with international legal rules. 

The events of recent years point to the fact that the main task that international community faced with is the increasing respect 
for the supremacy of law in international legal sphere. Without doubt, the proper implementation and development of the institute of 
responsibility under international law will only contribute to it. 

Key words: responsibility, responsibility under international law, internationally wrongful acts, public international law, state. 
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nP06flEMl,1 B"1KOHAHH.s:I PIWEHb €BPOnE~CbKOro CY,QY 
3 nPAB fll0,Q"1Hl.1 YKPAYHOIO 

ITocTanosKa npo6JieMH. Ilpo6neManfKa JIOTp11MaHHll rrpas i cso60.11 mo.1111H11 Hapa:ii e oco6n11so aK"ryanh-
HOIO, He 3BalKa!O'IH Ha Te, mo B OCTaHHi poKH Pa.11i E:spom1 B,llaJlOCll JIOCJlITII rreBID!X ycrrixis y ,llaHOM)' Ill!TSHHi. 
IlpHHIDITTll KoHsem:.ti'i rrpo JaXHCT rrpae JJJO,lll'IHII i OCHOBOITOJIOlKHHX cso60.11 1950 p. (nani - KoHBeHl.tUI) CTaJIO 
OCHOBOIO ,will cpopMysaHHJI perioHaJlhHOi' Cl!CTeMI! 3ax11cry rrpas Jl!O,lll!HII Ha esporre»chKOMy KOHTl!HeHTi. Biw10si-
,llaJlhlllCTb 3a .lliCBHH pelKHM 3afie3rre'!eHHll rrpae JIIO,lll!HII Hecyn, .11eplKae11 B oco6i yrrOBHOBSlKeHHX cy6 ' eKris BIIKO-
HaB'!Oi' enanH Ta CHCTeMa HauioHaJibHOro rrpaBOCYJl.llll. 

E:eporre»ChKIIH cy.11 3 rrpae Jl!Olll!HII (.11ani - E:CITJl), 6yJJy'IH KOMHeTCIITHl!M Mi>1rnap0,!1HIIM cynoBl!M opraHOM 
3 po3rnllny c1<apr Ha rropyrneHI-tll rrpas monmm, He n11we 3anosmoe rrporanmrn, a i\ TI1J'M8'11!Tb rrono>KeHHll KoH-
eettui'i, mo Mae 6e3rrocepenHi» errn11e Ha cpytt1<ui0Hyeatt1-U1 Hal.liOHaJibHoro Mexatti3My 3aXJ1cry rrpae JIIOJIHHII e .11ep-
>1<asax, l!Ki parncpi1<ysan11 KmmeHl.lilO. 

Bi.nnoei.n,anbHiCTb 3a BHKOHaHHll pirneHb E:CITJI IlOKJla,llaCTbCll Ha CaMi .11eplKaB11. BOHi! 306oB'll38Hi BlKHBaTH 
3axo.11ie ll.(OJIO ycy'HeHIDI HeraTHBHHX Hacni.m<ie rropyweHI-UI rrpas Jf!0.1-lHHH Ta He .11orryc1<aTH i'x y Maii6yrn1,0My. 
3.11ii1cHeHHll ,l.leplKaBOIO T8KHX 3axo.11is 3HaXO,l.lf1TbCll rrin cyoop11M MilKHapO,!IHIIM KOHTPOJleM. Binrroei.11Hi cpyHKl.li'i 
rroKJJa,lleHo Ha KoMiTeT MiHicTPiB PaLO! E:eporrH (.11ani- KMPE:) , 1110 e11piwye sci rrHTaHHll, rroe'll3aHi 3 JIU1JlhHicT10 
opraHi3auil, B TOM)' 'IHCJli 3lliHCHIOC KOHTpOJlb 3a BIIKOHaHHJIM pimeHb E:CITJl. 
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