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The article is devoted to the analysis of international normative legal acts in the context of determining the
criteria for armed conflict. In addition, the authors pay attention to the wording of this concept for the proper
qualification of the form of armed violence. The authors also explore the effect of international humanitarian
law in the event of an armed conflict, because participants of an international armed conflict are obliged to
comply with international humanitarian law applicable in such conflicts. The main sources of international
legal regulation of armed conflicts include the so-called “Geneva law” and the “Hague Law”. The category of
an “armed conflict” in international relations was first used in the Geneva Conventions of 1949, where, along
with the term “war”, the concepts of “international armed conflict” and “non-international armed conflict”
are used.

In addition, the authors emphasize that the concept of an armed conflict should be distinguished from
other related concepts such as war, internal unrest, tensions and acts of violence. The distinction between
“war” and “armed conflict” is rather arbitrary. In particular, it is believed that the concept of an “armed
conflict” is broader and encompasses the concept of “war”. However, not every armed conflict can be called
a war, because war has the following features that are not inherent in an armed conflict: the act of declaring
war; severance of diplomatic relations between the belligerent states, which is a consequence of the war
declaration; the cancellation of bilateral treaties, especially political ones.

The autors think that that today one of the most acute problems in the practice of an international
humanitarian law application is the lack of a clear and complete definition of all situations to which its
provisions should be applied. Thus, international humanitarian law only describes situations that should be
regulated by its norms. At the same time, there are still no clear and unambiguous criteria by which such
situations can be identified.
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HomnoBuu T., TonoabHuubka M., Bamkosuu B. Kpurtepii BusHaueHHst 30poiiHOro KOHQUIIKTY y
MIiZKHAPOAHO-NIPABOBUX aKTAaXx.

CrarTst IpUCBSYCHA aHAI3y MIKHAPOIHUX HOPMATHBHO-TIPABOBUX AKTiB Y KOHTCKCTI BH3HAUCHHS KPH-
TepiiB 30poitHoro koH(mikTy. KpiM TOro, aBTOpU 3BEpTatOTh yBary Ha (HhOPMYIIOBAHHS I[HOTO MOHSTTS LIS
MpaBUIIbHOI KBaTiikamii (popMu 30pOHHOr0 HACKIBCTBA. ABTOPU TAKOXK JOCIIIKYIOTH JIiF0 MIXKHAPOIHOTO
TYMaHITapHOTO IIpaBa y BUMAIKy 30pOHHOT0 KOH(IIKTY, OCKIIBKY YYaCHUKU MIYKHAPOTHOTO 30POHHOTO KOH-
¢uikTy 3000B’s13aH1 JOTPUMYBATUCh MIKHAPOAHOTO T'YMaHITAPHOTO MPaBa, 1[0 3aCTOCOBYETHCS B TAKUX KOH-
¢nikrax. /10 OCHOBHUX JKEepesl MiXKHAPOIHO-IIPABOBOTO PETYITIOBAHHS 30pOMHUX KOH(MIIKTIB MOKHA BiTHE-
cTH Tak 3BaHe «Kenescohke npaBo» Ta «['aazpke mpasoy. Kateropis «30poiiHUI KOHPIIKTY y MIKHAPOIHUX
BilHOCHHAX Brepie Oyia BUKopucTaHa B JKeHeBCbKUX KOHBEHLISAX 1949 poky, e mopsiz 3 TEpMIHOM «BiiiHa»
BXKHUBAIOTHCS TIOHATTS «MIKHAPOIHUHN 30pOHHUI KOHPIIKT» 1 «HEMDbKHAPOAHUI 30pOHHUI KOHPIIKT.

Kpim Toro, aBTOpH i JKPECITIOIOTH, IO MOHATTS 30POHHOT0 KOH(IIIKTY CITiJ] BIAPI3HATH BiJ] iHIINX CYyMiX-
HUX TOHATh, TAaKUX SK BiiiHa, BHYTPIILIHI 3aBOPYLICHHS, HANPYXXEHICTh 1 aKTH HACWIIbCTBA. Po3pizHEeHHs
MIX «BIMHOIO» 1 «30pOIHUM KOH(IIKTOM» JOCUTH YMOBHE. 30KpeMa, BBAXKAETHCS, L0 MOHATTS «30pOUHUI
KOH(ITIKT» € MUPLINM 1 OXOIUTIOE MOHATTA «BiliHa». [IpoTe He KokeH 30poHHUI KOHMIIKT MOKHA Ha3BaTH
BiIfHOIO, OCKUJIbKM BilfHa Ma€ Taki O3HAKH, sSKi HE BIACTUBI 30pOHHOMY KOH(IIIKTY: aKT OTOJOIICHHS Biid-
HU; PO3PUB AMIJIOMATUYHUX BIIHOCHH MDK BOIOIOUHMMH J€pXKaBaMH, 10 € HACHIJKOM OTOJIOIIEHHS BIHHU;
aHYJIFOBaHHS IBOCTOPOHHIX JOTOBOPIB, 0COOIMBO MOMITHYHUX.

Ha nymky aBropiB, ChOrO/IHI OJHIE€IO 3 HAHrocTpimux npolieM y MpakTHIl 3aCTOCYBaHHS MIKHApOJ-
HOI'0 TYMaHITapHOTO MpaBa € BiJICYTHICTb YITKOTO Ta MOBHOTO BU3HAUYEHHS BCIX CUTYalllid, 10 AKUX MalOTh
3aCTOCOBYBATHCA HOTO MOJIOKEHHS. TakuM 4MHOM, MI>XKHApOJHE F'yMaHITapHe [PaBo JIMIIE OIUCYE CUTYAIlil,
SIKi TIOBUHHI PETyNIOBaTUCS HOro HopMaMu. BogHoyac 4iTKMX 1 OMHO3HAYHUX KPUTEPIiB, 32 AKMMU MOXKHA
i1eHTr(iKyBaTH Taki CUTYyallii, 10Ci HeMae.

Kurouosi ciioBa: 30poitHuii KoH(IIKT, 30poitHU KOH(IIKT, BiliHa, BHYTPIIIHI 3aBOPYILLIEHHS, BHYTPIILIHI
3aBOPYILEHHS, MDKHAPOHE I'yMaHITapHe MPaBo.

The relevance of the topic. Through international organizations the world community is involved in
developing basic principles and methods for avoiding and eliminating armed conflicts, and in researching
these concepts, because even if they are local in their nature, they still cause damage to human civil rights
and freedoms.

Modern international law prohibits the use of armed aggression against any sovereign state. Thus,
paragraph 4 of Article 2 of the UN Charter states: “...all Members of the United Nations shall refrain in their
international relations from the threat or force use against the territorial integrity or political independence of
any State or in any other manner inconsistent with the Purposes of the United Nations...” [1].

A study of an armed conflict concept as defined in international legal acts allows us to define the criteria
for an armed conflict, which is the most urgent issue now, since if there are specific criteria, it is possible
to clearly state whether a situation belongs to the category of an armed conflict or not. There are many
contradictions, both theoretical and practical, in defining the criteria for an armed conflict, because scientific
doctrine is not always able to respond in a timely manner to the emergence of new armed conflict features
that have been deformed by up-to-date factors.

Analysis of scientific publications. The following scholars have studied the impact of the armed conflict
on the nature of the legal system: Batrymenko O., Vorotniuk M., Horbulin V., Gubrienko O., Zarosylo V.,
Kulchytskyi S., Lavnichenko O., Lutsyshyn H., Nahirnyi M., Savchyn M., Stefanchuk R., Yarmaki V., etc.

The purpose of the article is to define the criteria of an armed conflict in international legal acts, which,
in turn, triggers the international humanitarian law functioning and protects the rights of persons who find
themselves in the territory of an armed conflict.

Review and discussion. The judgment of the International Criminal Tribunal for the former Yugoslavia
in the Tadi¢ case states that an armed conflict occurs whenever states resort to force or when there is a
protracted armed conflict between government forces and organized armed groups or between such groups
within the same state [2].

The main sources of international legal regulation of armed conflicts include the so-called “Geneva law”
(Geneva 1949 Conventions on the Amelioration Conditions of the Wounded and Sick in Armed Forces; on
the Amelioration Conditions of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea; on the
Prisoners of War Treatment; on the Protection of Civilian Persons in Time of War; Additional Protocols of
1977) and the “Hague Law” (the Hague Conventions of 1899 and 1907 on the Laws and Customs of Land
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War and on the Opening of Hostilities), on the Rights and Duties of Neutral States and Persons in case of
Land and Sea War, the Hague Convention for the Protection of Cultural Property in the case of an Armed
Conflict of 1954) [3, p. 174].

Participants of an international armed conflict are obliged to comply with international humanitarian
law applicable in such conflicts, as well as customary international law, which not only contains a large set
of restrictive conditions on the conduct of hostilities, but also provides for the protection of the person’s
rights subjected to humanitarian law norms. In particular, the organisation of starvation among the civilian
population, attack or destruction of objects necessary for its survival are prohibited as a method of warfare.
A State Party is obliged to respect the rights of civilians protected by the 4th Geneva Convention, namely
the political and social rights and judicial guarantees of these persons treatment, their physical integrity and
security; it should also ensure compliance with the principle of women, children, the elderly and disabled
special protection [4].

The category of an “armed conflict” in international relations was first used in the Geneva Conventions of
1949, where, along with the term “war”, the concepts of “international armed conflict” and “non-international
armed conflict” are used [5, p. 8].

The distinction between “war” and “armed conflict” is rather arbitrary. In particular, it is believed that
the concept of an “armed conflict” is broader and encompasses the concept of “war”. However, not every
armed conflict can be called a war, because war has the following features that are not inherent in an armed
conflict: the act of declaring war; severance of diplomatic relations between the belligerent states, which is a
consequence of the war declaration; the cancellation of bilateral treaties, especially political ones.

At the same time, the term “war” is used to refer to an armed confrontation between two or more sovereign
states. Instead, the term “armed conflict” is used to refer to a civil war or a struggle for independence by
a people or nation. Another feature of war is that it causes changes in the whole society, in particular, state
institutions begin to perform specific functions caused by the war. At the same time, during an armed conflict,
there is no reformatting of the entire state mechanism to the military system [5, p. 9].

In addition, the concept of an armed conflict should be distinguished from other related concepts such as
internal unrest, tensions and acts of violence. At present, there is still no legal definition of these concepts,
S0, in our opinion, it is advisable to refer to the ICRC doctrine and the theory of international and national
law. However, almost no real definitions are given here either. The commentary to the Additional Protocols,
in particular Protocol II, actually repeating the 1971 description of internal disturbances and tensions, taking
into account the experience and achievements of the organisation, suggests that such definitions are part
of the ICRC doctrine, made for the purpose of their practical application. Although in the Commentary to
Protocol 11, ICRC lawyers give examples of internal disturbances and acts of violence, the threshold at which
internal disturbances escalate into armed conflict is not defined [6, p. 133].

Despite the fact that paragraph 1 of Article 1 of Protocol II establishes certain lower and upper limits,
it contains a number of criteria that define an internal armed conflict in a rather general way, the issues of
qualification are still relevant, and the problem of defining internal unrest and tension situations remains
unresolved [7, p. 231-232].

In order to distinguish an armed conflict within the meaning of Common Article 3 from less serious forms
of violence, such as internal disturbances and tensions, riots or acts of banditry, the situation must reach a
certain threshold of confrontation. It is generally accepted that the minimum level is defined in Article 1,
paragraph 2, of Protocol Il and Article 8, paragraph 2, of the Rome Statute of the International Criminal
Court, which exclude these phenomena from the concept of non-international armed conflict. In this regard
the following two criteria are usually used:

1) military operations should reach a minimum level of intensity;

2) non-governmental groups in conflict should be considered as “parties to the conflict”, which indicates
the presence of organized armed forces [8, p. 3].

Based on the foregoing, we conclude that there are two criteria that to some extent allow us to define a
situation as an armed conflict, namely the intensity and organization of the subjects.

Due to the 1949 Geneva Convention, international armed conflicts are those conflicts in which one
subject of an international law uses armed force against another subject. Thus, participants of an international
armed conflict may be states and nations and peoples fighting for their independence. According to Art. 1 of
Additional Protocol I, armed conflicts in which peoples are fighting against colonial domination and foreign
occupation, against racist regimes, struggling for their right to self-determination, are also international [9,
p- 19]. International armed conflict as a legal concept is mentioned in Article 2, which is common to all
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the Geneva Conventions of 1949: “In addition to the provisions applicable in time of peace, the present
Convention shall apply to all cases of declared war or to any other armed conflict which may arise between
two or more of the High Contracting Parties, even if one of them does not recognise a state of war. The
Convention shall also apply to all cases of partial or total occupation of a High Contracting Party, even if that
occupation does not meet with any armed resistance...” [10].

We find confirmation that international legal acts have been adopted with the aim of maximising the
protection of human beings and citizens from the consequences of an armed conflict that suddenly arises on
their territory of residence, regardless of its duration, territory of coverage, number of wounded or prisoners.
There is also another criterion here, namely, the failure to recognise or declare that an armed conflict does not
affect the application of international humanitarian law.

Paragraph 4 of Article 1. of the Additional Protocol to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of International Armed Conflicts (Protocol I), of 8 June 1977,
states that the situations referred to in the preceding paragraph include armed conflicts, in which peoples
are struggling against colonial domination, foreign occupation and racist regimes to exercise their right to
self-determination as enshrined in the Charter of the United Nations and in the Declaration on Principles
of International Law concerning Friendly Relations and Cooperation among States in accordance with the
Charter of the United Nations [11].

The authors believe that this interpretation is quite fair, as it not only includes clashes caused by political
disagreements in the category of armed conflicts, but also expands this category to include religious, ethnic
factors, etc. This interpretation makes it possible to apply international humanitarian law and define another
criterion, namely the absence of the armed conflict causes and its influence on the situation understanding.

Nowadays, more detailed characteristics, definitions and criteria are offered by the doctrine of modern
international humanitarian law, which, in our opinion, has formulated two main approaches to the study
of violation cases and the emergence of internal tension. The first approach is to study these phenomena,
analyze in detail their concepts, features and essence, and distinguish them from an armed conflict. The
second approach, in contrast to the first, is to study “from the opposite”. It is characterized by the study of
an armed conflict and its separation from these phenomena. Regarding the first approach, according to M.
Bejaoui, experts speak of an internal unrest, when in the absence of an armed conflict the state uses force to
maintain or restore law and order, and of internal tension, when in the absence of internal unrest it resorts to
the preventive use of force to maintain peace and law [12, p. 38].

In this regard, the scholar E.E. Kuzmin expresses the opinion that today one of the most acute problems in
the practice of an international humanitarian law application is the lack of a clear and complete definition of
all situations to which its provisions should be applied. Thus, international humanitarian law only describes
situations that should be regulated by its norms.

At the same time, there are still no clear and unambiguous criteria by which such situations can be
identified. This, in our opinion, is a significant problem, because the rules of international humanitarian law
do not apply in situations that do not cross a certain threshold of intensity [13, p. 203].

Conclusions. Thus, based on the above, we can summarize the following criteria for defining an armed
conflict in international instruments:

— the situation must reach a certain threshold of confrontation and intensity;

— the subject’s organization ;

— subjectivity, in this case a conflict between two or more states is considered international, while armed
clashes within the territory of one state are considered non-international;

— the failure to recognise or declare a conflict as armed, its duration, territory of coverage, number of
wounded does not affect the international humanitarian law application;

— the absence of armed conflict causes to qualify the situation.

However, we believe that the norms of international law on defining the armed conflict criteria still need
to be improved.
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