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K CBEAEHUIO ABTOPOB!
[Ipu HampaBIeHUY CTAaTbH B PEAAKITHIO HEOOXOINMO COOITIOATh CISAYIONINE TIPABHIIA;

1. CraTps 1oyKHA OBITH MPECTABICHA B IBYX DK3EMILISIPAX, HA PYCCKOM MJIM aHTIIUHCKOM SI3bI-
Kax, HarleyaTaHHas yepe3 MoJITopa HHTepBaJjia Ha OHOIl CTOPOHE CTAHIAPTHOIO JIUCTA ¢ INMPHHOI
JIEBOTO NOJIsI B TPHM caHTHMeTpa. Mcnonb3yemblil KOMIIBIOTEPHBIH WPUQT U1 TEKCTa Ha PYCCKOM U
anruiickoM sizpikax - Times New Roman (Kupuaauima), Ui TekcTa Ha TPY3UHCKOM SI3BIKE CIIETyeT
ucnoip3oBath AcadNusx. Pasmep mpudra - 12. K pykornrcu, HaneyaraHHOW Ha KOMITBIOTEPE, JTOJDKEH
o51Th IprTO’keH CD co crarbeit.

2. Pa3mep craTbu 10TKEH OBITH HE MEHEE IECSTH 1 He OoJiee 1BaALaTH CTPaHUI] MAIIHOIINCH,
BKJIIOUAsl yKa3arellb JINTepaTypsl U Pe3loMe Ha aHIJIMIICKOM, PYCCKOM U IPY3HHCKOM SI3bIKaX.

3. B crarbe 10KHBI OBITH OCBEIIEHBI AKTYyaIbHOCTh JJAHHOTO MaTepHalla, METO/IbI U Pe3YIIbTaThI
UCCIIeIOBaHUS U MX 00CYKACHHE.

[Ipu npencTaBIeHNN B IIeYaTh HAYYHBIX SKCIIEPUMEHTAIBHBIX PA0OT aBTOPHI JOJIKHBI YKa3bIBATH
BHUJl U KOJIMYECTBO IKCIEPUMEHTANBHBIX KUBOTHBIX, IPUMEHSBIIHECS METOABl 00e3001MBaHUs U
YCBIMICHHUS (B XOJ€ OCTPBIX OIBITOB).

4. K crarbe JOIKHBI OBITH IPUIIOKEHBI KpaTKoe (Ha MOJICTPAaHUIIbI) Pe3OMe Ha aHIIIMICKOM,
PYCCKOM M I'PY3HHCKOM $I3bIKax (BK/IIOYAIOLIEE CIEIYIOLINE pa3aesbl: Lieb UCCIeI0BaHNs, MaTepHua U
METO/IBI, PE3YJILTAThI M 3aKIFOUSHHE) U CIIUCOK KITtoueBbIX ciioB (key words).

5. Tabnuupl HEOOXOIUMO NPECTABIATE B Ie4aTHOM hopme. DoTokonuu He TpuHUMaroTcs. Bee
nu¢poBbie, HTOTOBbIE H NPOLEHTHbIE JaHHbIE B Ta0JIMIaX J0JIKHbI COOTBETCTBOBATH TAKOBBIM B
TeKcTe cTaThbU. Tabiuibl U rpaduKu TOTKHBI OBITH 03aryIaBICHBI.

6. dotorpadun AOIKHBI OBITH KOHTPACTHBIMHU, (DOTOKOIHMHU C PEHTTEHOTPAMM - B HO3UTUBHOM
n300paxeHnH. PUCYyHKH, YepTeKU U IuarpaMmbl CIeLyeT 03arIaBUTh, IPOHYMEPOBATh U BCTABUTH B
COOTBeTCTBYIOIIEe MecTo TekcTa B tiff hopmare.

B noanucsix k MukpogotorpagusaM cieayeT yKa3bBaTh CTEIICHb YBEIMUCHHUS YePEe3 OKYISP HITH
00BEKTUB U METOJ] OKPACKU WJIM UMIPETHALIUH CPE30B.

7. ®aMUIIUU OTEYECTBEHHBIX aBTOPOB MIPUBOJATCS B OPUTHHAIBHON TPAHCKPUIILINH.

8. I[Ipu opopmnennn u HarpaBneHun crtared B kypHanm MHI nmpocum aBTOpOB cobmronars
NpaBuIIa, U3JI0KEHHBIE B « EMUHBIX TpeOOBaHUSAX K PYKOMHUCSM, IPEACTABISIEMBIM B ONOMEIUIIMHCKHUE
JKYpHAJIbD», TPUHATHIX MeXKIyHapOAHBIM KOMHUTETOM PEIaKTOPOB MEAMLMHCKUX JKYpPHAJIOB -
http://www.spinesurgery.ru/files/publish.pdf u http://www.nlm.nih.gov/bsd/uniform_requirements.html
B koHIe Kax /101 OPUTHHATIBHOM CTaThU MPUBOIUTCS OMOIHOrpadguyeckuii cucok. B cnmncok nurepa-
TYPBI BKJIFOYAIOTCSl BCE MaTepHalibl, HA KOTOPbIE UMEIOTCS CChUIKU B TeKcTe. CIHCOK COCTaBIsIeTCs B
andaBUTHOM MOpsAKEe U HymMepyeTcs. JIutepaTypHblii HCTOYHMK IPUBOAUTCS Ha sI3bIKE OpUrMHana. B
CIMCKE JINTEPATyPhl CHavYajIa MPUBOIATCS PaOOThI, HAIMCAHHBIE 3HAKAMU TPY3MHCKOTO anaBuTa, 3aTeM
KApuuien u naruauned. CChUIKM Ha IUTHUPYEMble pabOThl B TEKCTE CTATbH JAIOTCS B KBaIPaTHBIX
CKOOKax B BU/I€ HOMEPA, COOTBETCTBYIOLIETO HOMEPY JaHHOH pabOoThI B CIIMCKE TUTEPaTypbl. bonbmmh-
CTBO IIUTHPOBAHHBIX UCTOYHUKOB JOJKHBI OBITH 32 IMOCTETHNUE 5-7 JIET.

9. ns momydeHus MpaBa Ha MyONHMKALMIO CTaThs TOJDKHA MMETh OT PYKOBOIUTENSI pabOTHI
WIN YUPEXKJICHUS BU3Y U CONPOBOIUTEIBHOE OTHOILICHHUE, HAIMCAHHBIC WJIM HAlledaTaHHbIC Ha OJIaHKe
Y 3aBE€PEHHBIE MOJIHCHIO U NIEYaThIO.

10. B koHIe cTaThU NOJKHBI OBITH MOAMHCH BCEX aBTOPOB, MOJHOCTBIO MPUBEACHBI UX
(amuIMM, UIMEHAa U OTYECTBA, YKa3aHbl CIIy>KeOHBIH M JOMAIIHUI HOMEpa TeJIe(OHOB U agpeca MM
uHble KoopAuHaThl. KonmuuecTBo aBTOPOB (COABTOPOB) HE TOJHKHO MPEBBIIIATE IISITH YEJIOBEK.

11. Penakuus ocraBisieT 3a cOO0 MpaBo COKpallaTh U UCHPaBIATh cTarbi. Koppekrypa aBropam
HE BbICBUIAETCS, BCS paboTa U CBEpKa MIPOBOAUTCS 110 aBTOPCKOMY OPHTHHAILY.

12. HenomycTuMO HarpaBiieHHE B pefaklMIo padoT, MPeICTaBICHHBIX K MeYaTH B MHBIX
M3/1aTeIbCTBAX WIIM OMYOJIMKOBAHHBIX B APYTHX M3IAHUSX.

Hpﬂ HApyHI€HUU YKa3aHHbIX IPaBUJI CTATbU HE paCCMaTPUBAIOTCH.




REQUIREMENTS

Please note, materials submitted to the Editorial Office Staff are supposed to meet the following requirements:

1. Articles must be provided with a double copy, in English or Russian languages and typed or compu-
ter-printed on a single side of standard typing paper, with the left margin of 3 centimeters width, and 1.5 spacing
between the lines, typeface - Times New Roman (Cyrillic), print size - 12 (referring to Georgian and Russian
materials). With computer-printed texts please enclose a CD carrying the same file titled with Latin symbols.

2. Size of the article, including index and resume in English, Russian and Georgian languages must
be at least 10 pages and not exceed the limit of 20 pages of typed or computer-printed text.

3. Submitted material must include a coverage of a topical subject, research methods, results,
and review.

Authors of the scientific-research works must indicate the number of experimental biological spe-
cies drawn in, list the employed methods of anesthetization and soporific means used during acute tests.

4. Articles must have a short (half page) abstract in English, Russian and Georgian (including the
following sections: aim of study, material and methods, results and conclusions) and a list of key words.

5. Tables must be presented in an original typed or computer-printed form, instead of a photocopied
version. Numbers, totals, percentile data on the tables must coincide with those in the texts of the
articles. Tables and graphs must be headed.

6. Photographs are required to be contrasted and must be submitted with doubles. Please number
each photograph with a pencil on its back, indicate author’s name, title of the article (short version), and
mark out its top and bottom parts. Drawings must be accurate, drafts and diagrams drawn in Indian ink (or
black ink). Photocopies of the X-ray photographs must be presented in a positive image in tiff format.

Accurately numbered subtitles for each illustration must be listed on a separate sheet of paper. In
the subtitles for the microphotographs please indicate the ocular and objective lens magnification power,
method of coloring or impregnation of the microscopic sections (preparations).

7. Please indicate last names, first and middle initials of the native authors, present names and initials
of the foreign authors in the transcription of the original language, enclose in parenthesis corresponding
number under which the author is listed in the reference materials.

8. Please follow guidance offered to authors by The International Committee of Medical Journal
Editors guidance in its Uniform Requirements for Manuscripts Submitted to Biomedical Journals publica-
tion available online at: http://www.nlm.nih.gov/bsd/uniform_requirements.html
http://www.icmje.org/urm_full.pdf
In GMN style for each work cited in the text, a bibliographic reference is given, and this is located at the end
of the article under the title “References”. All references cited in the text must be listed. The list of refer-
ences should be arranged alphabetically and then numbered. References are numbered in the text [numbers
in square brackets] and in the reference list and numbers are repeated throughout the text as needed. The
bibliographic description is given in the language of publication (citations in Georgian script are followed
by Cyrillic and Latin).

9. To obtain the rights of publication articles must be accompanied by a visa from the project in-
structor or the establishment, where the work has been performed, and a reference letter, both written or
typed on a special signed form, certified by a stamp or a seal.

10. Articles must be signed by all of the authors at the end, and they must be provided with a list of full
names, office and home phone numbers and addresses or other non-office locations where the authors could be
reached. The number of the authors (co-authors) must not exceed the limit of 5 people.

11. Editorial Staff reserves the rights to cut down in size and correct the articles. Proof-sheets are
not sent out to the authors. The entire editorial and collation work is performed according to the author’s
original text.

12. Sending in the works that have already been assigned to the press by other Editorial Staffs or
have been printed by other publishers is not permissible.

Articles that Fail to Meet the Aforementioned
Requirements are not Assigned to be Reviewed.
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TO MEDICAL PRACTICE AS ENTREPRENEURSHIP IN LIGHT
OF TRANSFORMATION OF THE HEALTH CARE SYSTEM IN UKRAINE

"Deshko L., Bysaga Y., 2Kalyniuk S., 2Bysaga Y.

"Taras Shevchenko National University of Kyiv, *Uzhhorod National University, Ukraine

Radical transformation of the health care system is being con-
ducted nowadays in Ukraine [16]. Its main goal is to provide
all Ukrainian citizens with equal access to quality healthcare
services [17]. On March 30, 2018, the National Health Service
of Ukraine was established as the central executive body that
implements basic principle of medical reform namely “money
goes after the patient”, so that the State pays for the cost of ac-
tually provided medical services. This payment mechanism is
gradually replacing payment for every single place model used
to exist in Ukraine [15]. The National Health Service of Ukraine
enters into contracts with entities providing primary medical aid.
They are: communal, private medical institutions, doctors be-
ing individual entrepreneurs providing primary medical aid. The
National Health Service of Ukraine, on equal rights basis pays
for the provision of guaranteed package of primary care services
to all the above-mentioned entities having become partners of
the Service. For the first four months of functioning the Service
paid UAH 1.6 billion for provisions based on a single tariff.

To enter into agreement with the National Health Service of
Ukraine and to receive costs from the budget for the provision
of primary care to patients who have chosen their doctor are
entitled to doctors practicing as individual entrepreneurs [6],
implementing their right to this type of business activity in the
field of health care as a general medical practice in accordance
with the Article #42 of the Constitution of Ukraine [8]. As of
April 2019, there are 107 physicians-entrepreneurs who are part-
ners with the National Health Service in Ukraine. Together they
provide primary health care services to nearly 100,000 patients,
and receive income according the number of declarations signed
with patients [6].

Public health and private interests must be respected when
conducting business activities in the field of health care on gen-
eral medical practice.

Thus, the doctor obtains entrepreneurial status and enters into
agreement with the National Health Service of Ukraine to re-
ceive funds for the provision of primary health care to patients
guaranteed by the state. At the same time, the doctor being an
entrepreneur, carries out business activity at his own risk and
is responsible for his obligations by all his property, including
property acquired not in connection with the implementation of
entrepreneurial activity. From the Parts 3-4 of the Article #42 of
the Constitution of Ukraine it follows that the state must pro-
tect competition of business activities in the field of health care.
Unlawful restriction of competition and unfair contest are not
allowed.

No less important is that the state is to create conditions for
effective and accessible health care for all citizens, which cor-
responds Part 3 of the Article #49 of the Constitution of Ukraine.
Health care should be provided free of charge in public and com-
munity healthcare facilities. In addition, according to the Article
#42 of the Constitution of Ukraine, it goes about that the state
is obliged to control the quality of all types of medical services
and provisions.

Therefore, in the relationship of the doctor as a sole propri-
etor who provides primary medical care to the patient and of the
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state in the context of transformation of the health care system in
Ukraine, where there is a question not only on the rights and du-
ties of doctor and patient, but also being the matter of the state.
It is well known, that according to the Article #3 of the Constitu-
tion of Ukraine the assertion and protection of human and citi-
zen rights and freedoms is the main responsibility of the state.
There is no exception that the state has the obligation to ensure
the right of physicians being entrepreneurs providing primary
health care. In the context of thorough reform of the health care
system in Ukraine, the issue of maintaining fair balance between
private and public interests becomes crucial.

The purpose of this article is to identify the responsibilities of
the state to ensure the right of a physician-entrepreneur provid-
ing primary medical aid to carry out this type of entrepreneurial
activity in the field of health care as a general medical practice
in the light of the transformation of the health care system in
Ukraine.

Research methods. The methodological basis of the conducted
research is the general methods of scientific cognitivism as well
as concerning those used in legal science: methods of analysis
and synthesis, formal logic, comparative law etc.

Currently, under the Convention for the Protection of Human
Rights and Fundamental Freedoms [7], the right to perform en-
trepreneurial activity is the structural element of property rights
that is attributed to the second generation of universally recog-
nized human rights, therefore being protected unreservedly to
its recognition within a particular jurisdiction. In this sense, it
was enshrined in the Article #17 of the Universal Declaration of
Human Rights in 1948 [2], which corresponds to Parts V and D
of the Article #5 of the Convention on Liquidation of All Forms
of Racial Discrimination [9]. Within the framework of the Euro-
pean Regional Human Rights Protection System, Article #1 of
the Protocol 1 to the Convention on the Protection of Rights and
Fundamental Freedoms (1950) can be distinguished. The logic
of the provision of this norm is clearly reflected by the European
Court of Human Rights in “Sporrong and Lonnrot vs. Sweden”,
where the Article contains three separate regulations. The first
of general norms proclaims the principle of peaceful possession
of property; the second rule refers to cases of deprivation of
property and subordinates it to certain conditions being placed
into the second sentence of Part one. The third norm recognizes
that countries have the right, in particular, to control the use of
property in accordance with the common interest by introducing
laws which they consider necessary for the purpose; this provi-
sion is in the Part two [13].

The main normative indication of the first Clause of the Ar-
ticle under review is the consolidation of substantive law of the
possible widest content of the object and subject composition.
The second Clause provides procedural safeguards that protect
the sphere of freedom of peaceful possession of property, so the
first part of the analyzed norm is fully dedicated to defining the
subjective right of a person, and finally the third Clause that re-
flects sovereign right of the state to regulate property relations,
i. e. already connected with the actual right, which, however,
should not contradict the subjective right of a person for peace-
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ful possession of his property. That is why, when applying the
second part of the analyzed norms, the key jurisdiction fact to be
determined by the European Court of Human Rights is to keep
to fair balance between private and public interests.

It is the duty of the state to establish effective regulatory and
organizational mechanisms to secure the right of a doctor being
individual-entrepreneur providing primary medical care in order
to carry out this type of business activity in the field of health
care as a general medical practice.

As it is noted above, the right for business activity is en-
shrined in the Article #42 of the Constitution of Ukraine. The
Commercial Code of Ukraine [1] establishes, in accordance with
the Constitution of Ukraine, the legal bases of economic activity,
which grounds on the diversity of economic entities of different
forms of ownership.

The Verkhovna Rada of Ukraine (the Parliament of Ukraine)
adopted the Law of Ukraine “On State Registration of Legal En-
tities, Individuals-Entrepreneurs and Public Formations” dated
May 15, 2003 [3]. On the basis of the Constitution of Ukraine
and this Law, Ukraine has adopted other normative legal acts
that regulate relations that arise in the sphere of state registra-
tion. The doctor is supposed submit to the center of adminis-
trative services the following documents: passport, individual
tax number, application stating the code of economic activities
— “General medical practice” (86.21) [4]. Usually, the next day
a certificate of entrepreneur on state registration is issued to the
doctor. After that, the doctor as an entrepreneur is registered
with the tax authorities. The doctor is supposed to be provided
with the place for medical practice. It must meet the require-
ments of the State Building Norms of Ukraine “Buildings and
Structures. DBN Healthcare Facilities B.2.2-10-2001” and Es-
tablished Sanitary Standards. Also, the doctor as an entrepreneur
is provided with equipment in accordance with the Model of
logistical equipment of health care institutions and entrepre-
neurs providing primary medical care (Order of the Ministry of
Healthcare of Ukraine dated 26.01.2018 #148).

Article #12 of the Commercial Code of Ukraine establishes
the means of state regulation of economic activity, including
the sphere of healthcare: state order; licensing, patenting and
quotas; technical regulation; application of standards and lim-
its; regulation of prices and tariffs; provision of investment,
tax and other privileges; providing grants, compensations,
targeted innovations and subsidies. The conditions, volumes,
spheres and procedure of application of certain types of state
regulation of economic activity in the sphere of healthcare
are determined by the Commercial Code of Ukraine, other
legislative acts of Ukraine, as well as programs of economic
and social development.

According to Article #12 of the Commercial Code of Ukraine,
licensing is the means of state regulation in the field of economy
aimed at ensuring unified state policy in this sphere and pro-
tecting economic and social interests of the state, society and
particular consumers. Relationships in regards of licensing of
medical practice are regulated by the Law of Ukraine “On Li-
censing of Certain Types of Business Activities” [5]. Individu-
als-entrepreneurs who provide primary health care are subject
to be licensed.

The Cabinet of Ministers of Ukraine approved the Licensing
Conditions for conducting business activities in medical practice
(resolution of March 28, 2016 No. 285 [11]). The license condi-
tions set the organizational, personnel and technological require-
ments for the licensee’s material and technical base, which are
obligatory for performing in the course of conducting business

© GMN

activity in medical practice, and also defines an exhaustive list
of documents that are appended to the application for obtaining
a license for conducting business activity in medical practice.
The license is issued by the Ministry of Healthcare of Ukraine.

Property rights are protected when the property exists. Taking
into account comparatively broad interpretation of the concept
of “property”, which covers both physical objects and assets,
in the case-law of the European Court of Human Rights to de-
lineate the boundaries of the distribution by individuals of their
legal requirements for tangible or intangible objects, which is
essential to prove “legitimate anticipation” or “legitimate expec-
tation” [10].

The doctor being individual-entrepreneur providing primary
medical care is subject to register in the electronic healthcare
system. The physician is to select and to install medical informa-
tion system and register himself as a doctor in this system. Only
then the doctor being an individual-entrepreneur can sign dec-
larations with patients. This is to be done on electronic health-
care system. In order to receive costs for the services provided
it is necessary to sign contract with the National Health Service.
This can be done at any time [15]. The money for the signed
declarations under the contract with the National Health Ser-
vice of Ukraine goes directly to the bank account of the doctor
(individual-entrepreneur). Along with it the state is obliged to
transfer funds to the doctor. Despite the fact that the concept of
“legitimate anticipation” often refers to payments by the state,
which may vary depending on economic and social policy in
each specific area, nevertheless the European Court of Human
Rights gives the following substantiation in support of its po-
sition: “when the essence of a person’s claim is related to the
property right, the person to whom it is granted may be consid-
ered to have “legitimate anticipation”, if there is sufficient basis
for such a right is approved in national law. As it is stated in the
resolution of the European Court of Human Rights in the case
“Kopetsky vs. Slovakia”, the concept of “legitimate anticipa-
tion” as it should be more specific than being a mere hope, and
of course it should be based on legitimate provision or legal act
like a court decision [12].

There are some basic law in Ukraine: Laws of Ukraine “On
Amendments to Certain Legislative Acts of Ukraine on Improv-
ing Legislation on the Activities of Health Care Institutions”
of 06/04/2017 # 2002; “On State Financial Guarantees for the
Provision of Medical Services and Medicines” dated 19.10.2017
No. 2168-VIII; “On Improving the Availability and Quality of
Health Care in Rural Areas” of 14.11.2017 No. 2206-VIII; «On
Amendments to the Budget Code of Ukraine» dated 07.12.2017
Ne 2233-VIII; Resolutions of the Cabinet of Ministers of
Ukraine: “On Approval of the Order of Establishing Hospital
Districts” of 9/9/2016 # 932; “Some Issues of Implementation
of the Pilot Project on Changing the Financing Mechanism
for the Provision of Medical Assistance in Selected Research
Institutions of the National Academy of Medical Sciences” of
14.06.2017 #425; “On Approval of the Methodology for Cal-
culating the Cost of Medical Services” dated 27.12.2017 No.
1075; “On the Establishment of the National Health Service
of Ukraine” dated 27.12.2017 No. 1101; «On Amendments to
Annex 2 to the Licensing Conditions for Conducting Business
Activities in Medical Practice» of December 27, 2017 No. 1105;
«On Amendments to Annex 1 to the Resolution of the Cabinet
of Ministers of Ukraine of April 5, 2014 No. 85» of March 28,
2018 No. 270; “Some Issues of the Public Health Board on the
National Health Service” of March 28, 2018 # 271; “On Ap-
proving the Procedure of Using the Funds Provided in the State
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Budget for the Provision of Primary Health Care to the Popu-
lation” of March 28, 2018 No. 283; «On approval of require-
ments to the provider of public health services, with which the
main administrative distributive bodies enter into contracts on
medical care of the population» of March 28, 2018 No. 391;
“On Approval of the Procedure for Implementation of State
Guarantees of Public Health Care under the Program of Medical
Guarantees for Primary Care for 2018 of April 25, 2018 No.
407; “On Some Issues Regarding Health Care Contracts Under
the Health Guarantee Program” of April 25, 2018 # 411; “On
Some E-Health Issues” of April 25, 2018, No. 411, and others;
Resolution of the Cabinet of Ministers of Ukraine “On Approval
of the Concept of Health Care Financing Reform” of 30.11.2016
#1013-p; “On Approval of the Concept of Reforming the Mech-
anisms of Public Procurement of Medicines and Medical Devic-
es” 0f 23.08.2017 #582-p; “On Approval of the Action Plan for
the Implementation of the Healthcare Financing System Reform
Concept for the Period up to 2020 dated 15.11.2017 #-p. etc.;
Orders of the Ministry of Healthcare of Ukraine: “On testing
of components of the electronic system of exchange of medical
information necessary for launching a new model of financing at
the primary level of providing medical care” dated 07.09.2017
No. 1060; «On Amendments to the Order of the Ministry of
Healthcare of Ukraine of September 7, 2017 #1060» of March
7,2018 #461; “On Approval of the Procedure for Choosing Pri-
mary Care Doctor and Forms of Declaration on Choosing Pri-
mary Care Doctor” dated 19.03.2018 #503; “On Approval of the
Procedure for Primary Care Assistance” dated 19.03.2018 #504
and others.

Therefore, the National Health Service of Ukraine is obliged
to transfer to the bank account of a physician-entrepreneur pro-
viding primary care, funds based on declarations signed with
patients in order to provide a guaranteed package of primary
medical care services for these patients.

The Ministry of Healthcare of Ukraine has approved the list
of medical services that primary care physicians should provide
(Order # 504, March 19, 2018). In addition to diagnosis, treat-
ment, taking care after chronic patients and prevention of dis-
eases, this list also includes a certain amount of research, vacci-
nation on the calendar of vaccinations, prescribing for medicines
and certificates, including sick leaves.

The doctor being individual-entrepreneur providing primary
medical care can enter into an agreement with existing labora-
tories, to which he pays for the medical analysis. The payment
is made from the funds received for the treatment of patients,
since these costs are included in the capital rate. Prescription
of medicines under the program “Affordable Medicines” can be
prescribed by a doctor-entrepreneur providing primary medical
care starting from April 1, 2019. The program is administered
by the National Health Service of Ukraine. From now on, pre-
scriptions for the program are written by doctors only on the
electronic health care system using medical information system
installed at the doctor’s office. To perform this there is to be
an appropriate module supplied. It doesn’t matter where the pa-
tient lives and where the prescription was issued. A physician-
entrepreneur providing primary medical care is supposed to be
licensed by the Ministry of Healthcare of Ukraine; this doctor
is quite the same treating physician as other doctors working at
state and public healthcare institutions and, accordingly, has the
same rights as others, including issuing sick leaves. The doc-
tor-entrepreneur does not need state accreditation to issue sick
leaves. A physician (including doctors-entrepreneurs) may issue
a sick leave for the period of up to five calendar days, with a fur-
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ther extension on up to ten calendar days. Doctors who provide
medical assistance as sole proprietors may also prescribe vac-
cination. The Order #280 of the Ministry of Health of Ukraine
of February 1, 2019 approved the corresponding changes to the
“Regulations on the organization and carrying out of preven-
tive vaccinations”. Medicines for preventive vaccinations, pur-
chased at the costs of budget funds, are provided, among others,
by individual-entrepreneurs having been licensed for the right
to conduct business activities in medical practice and concluded
contracts with the National Health Service of Ukraine, in accor-
dance with the Order of the Ministry of Healthcare of Ukraine,
dated 27 February 2019 #473 “On Approval of the Procedure for
Distribution and Transfer of Immunobiological Medicines (Vac-
cines) and Medical Devices Used for Preventive Vaccinations”.

The taxation mode is varying significantly. Instead of the
income tax on individual-entrepreneur of the third group usu-
ally chosen by doctors, they pay 5% of their total income. That
is from any funds debited onto the account of the individual-
entrepreneur a single tax is to be paid. The amount of a single
social contribution is determined by the doctor-entrepreneur. Its
minimum is 22% of the minimal salary. With this single social
contribution, a minimum pension is accumulated by the doctor,
and the amount of the single social compensation is calculated
by the doctor for his being on a sick leave. The minimum single
social contribution entails the calculation of sick leave from the
minimum salary. If a doctor pays a larger single social contribu-
tion, he or she receives larger social protection.

Thus, in the most general form, the positive obligations of the
state require from the national authorities introducing and taking
up all reasonable and appropriate measures the guarantee of doc-
tor’s right to be in business, its security, protection and imple-
mentation promoting in each case [14]. The European Court of
Justice emphasizes that it does not matter whether substantive
right under the Convention on Human Rights and Fundamental
Freedoms is ensured by the positive obligations of the state or
requires just non-interference within its implementation [14].

The state also has an obligation to establish legislative frame-
work basis that includes proper court to allow doctors-entrepre-
neurs who claim that their rights are violated, to effectively as-
sert their rights and exercise them. If the state does not do this,
it will not fulfill its duty to defend the rule of law and prevent
arbitrariness.

Conclusions.

1. It is established that the right to conduct entrepreneurial
activity is a structural element of free peaceful possession of
property in the meaning of the Convention for the Protection of
Human Rights and Fundamental Freedoms. The first part of the
Article #1 of Protocol 1 to the Convention norms is dedicated
to the subjective right of a person; and just the third provision
reflects sovereign right of the State to regulate property rela-
tions, that is being already linked to objective law. The afore-
mentioned objective right must not be contrary to the subjective
right of a person for peaceful possession of his property. It is
emphasized because of when applying to the second part of the
Article 1, Protocol 1 to the Convention, the key legal fact to be
determined by the European Court of Human Rights is to main-
tain a fair balance between private and public interests.

2. The elements of the mechanism for ensuring the rights
of doctors being individuals-entrepreneurs providing primary
health care to carry out this type of business activity in the field
of health care as a general medical practice have been speci-
fied: 1) subject - state; 2) norms of law, the functional purpose
of which is the regulation of social relations arising when ex-
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ercising general medical practice by a physician-entrepreneur
providing primary health care; 3) legal acts, interpretative and
legal acts, acts of application of norms of law; 4) legal facts;
5) the legal connection between the subjects of social relations
that arise during the implementation of the general medical prac-
tice by a physician-entrepreneur providing primary health care;
6) regulatory and organizational and legal guarantees of ensur-
ing the rights of individuals-entrepreneurs providing primary
health care to carry out this type of business activity in the field
of health care as a general medical practice. It is emphasized
that the right of a doctor as individual-entrepreneur providing
primary medical aid, that is to carry out general medical practice
corresponds to the obligation of the state on effective provision
of this right.

The system of state obligations for ensuring the right of doc-
tors being individuals-entrepreneurs, that have become partners
of the National Health Service of Ukraine, is to carry out this
type of business activity in the field of health care as a general
medical practice has been determined. It is grounded that the
duty of the state is to provide effective legal and organizational
lawful mechanisms to ensure the above-mentioned right of doc-
tor-entrepreneur.

3. The conducted analysis has developed the concept of “le-
gitimate anticipation” or “legitimate expectation” further, which
often regards payments made by the state that depend on eco-
nomic and social policies in each sphere. It is proved that a doc-
tor-entrepreneur having become a partner of the National Health
Service of Ukraine has a “legitimate anticipation” in order to
be credited by the bank on the grounds of declarations signed
with patients to provide package of primary health care services
guaranteed to these patients. The state is obliged to provide such
payments. If the payments fail to be provided, so the country’s
economic, social or healthcare policy cannot be an excuse for
the state, because there is sufficient basis for such a doctor’s
right in national law, and no disputes as for the proper interpreta-
tion and application of national law.
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SUMMARY

STATE OBLIGATIONS IN PROVISION OF THE PRI-
MARY PHYSICIAN’S RIGHT TO MEDICAL PRAC-
TICE AS ENTREPRENEURSHIP IN LIGHT OF
TRANSFORMATION OF THE HEALTH CARE SYS-
TEM IN UKRAINE

"Deshko L., Bysaga Y., ’Kalyniuk S., 2Bysaga Y.

"Taras Shevchenko National University of Kyiv, *Uzhhorod Na-
tional University, Ukraine

In the article issues of state obligations to ensure the right of
a doctor- entrepreneur providing primary medical care to such
a type of business activity in the healthcare sector as general
medical practice are under study. The attention is focused on the
fact that the relevance of the research of this issue is challenged
by the lack of comprehensive theoretical investigations, as well
as practical necessity in the light of the transformation of the
healthcare system of Ukraine. Attention is drawn to the fact that
in 2018 the National Health Service of Ukraine was established
as the central executive body. The having existed model for pay-
ing for every single place in the hospital in Ukraine is being
replaced by a new model for financing the health system. The
National Health Service of Ukraine being the Budget distribu-
tor implements basic principle of the medical reform “money
goes after the patient”. The commanding-administrative model
of relations has been replaced by a contractual one: The National
Health Service of Ukraine pays for the provision of guaranteed
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package of primary medical care services along with medical
institutions and doctors as individual-entrepreneurs having be-
come partners of the Service. The purpose of the article is to
identify the obligations of the state to ensure the right of a doctor
being individual-entrepreneur providing primary medical care
to carry out such a type of business activity in the healthcare
sector as general medical practice in the light of the transfor-
mation of the Ukrainian healthcare system. The object of the
study is social relations that arise when the state ensures the
right of doctors-entrepreneurs providing primary medical care.
The methodological basis of the study is the general and spe-
cial methods of scientific knowledge (formal logical method,
comparative legal, structural logical). The system of obligations
of the state to ensure the right of doctors-entrepreneurs having
become partners of the National Health Service of Ukraine car-
rying out such a type of business activity in the healthcare sector
as general medical practice is determined. The legal and orga-
nizational mechanisms for ensuring this right are analyzed. The

MEJIMIJUHCKHUE HOBOCTHU I'PY3UU
LSIS@HOZIRM LSFIRNGO6(M LOSLLI6()

assessment of their effectiveness is given. Attention is paid on
the practice of the European Court of Human Rights, which is
the source of law for member-states of the European Council.
The concepts of “legitimate anticipation” or “legitimate expec-
tation” are analyzed, which often relate to government payments
that depend on economic and social policies in each sphere. It
is argued that the doctor-entrepreneur having become a partner
of the Service, has a “legal anticipation” so that funds should
be transferred to his bank account on the basis of declarations
signed with patients to provide them with a package of primary
medical care services guaranteed to these patients. The state is
obliged to provide such payments. If payments fail to be pro-
vided, the county’s economic, social, or health policy cannot be
an excuse for the state.

Keywords: doctor, general medical practice, primary medi-
cal health care, entrepreneurship, the right for entrepreneurship,
business activity in the healthcare sector, healthcare system,
state obligations.

PE3IOME

OBSIBAHHOCTU I'OCYJAPCTBA 110 OBECIIEYEHUIO ITPABA HA OCYHIECTBJIEHUE
NOPEINPUHUMATEJIbCKOM NJESTEJIbHOCTH MO MEJIUIIMHCKOM MPAKTUKE BPAUOM,
OKA3BIBAIOIIUM INIEPBUYHYIO MEJUIIMHCKYIO IIOMOIlb,

B CBETE TPAHC®OPMALIUU CUCTEMBbI 3JPABOOXPAHEHUS YKPANHBI

Temo JI.H., 2bricara F0.M., 2Kaauniok C.C., ’Beicara 10.FO.

'Kuesckuii nayuonanvhwiil ynusepcumem um. Tapaca Ilesuenxo; >Yoceopodckuil nayuonanvhulii ynueepcumem, Ykpauna

B craree paccmarpuBaeTcsi BONIpOC O0sS3aHHOCTEH ro-
cyrapcTBa IO OOECIIEUCHHIO IpaBa Bpada — (U3UIECKOTO
JUUa-IpeANpUHUMATENs, OKa3bIBAIOIIEr0 IMEPBUYHYIO Me-
JULUHCKY0 [OMOIIb, Ha TaKOM BUJ IpeINpUHUMATEIbCKON
JesITeIbHOCTH B cepe 3ApaBOOXpaHEHHUs] Kak obmas Me-
JULUHCKAs MpakTHUKa. AKIEHTUPYETCs BHUMAaHHME Ha TOM,
YTO aKTyaJlbHOCTb MCCIEAOBaHUS 3TOr0 BOIpPOCAa BbI3BaHA
OTCYTCTBHEM KOMIUIEKCHBIX TEOPETHYECKHX pa3paboToK, a
TaK)Ke IPAKTHUCCKOW HEOOXOIMMOCTBIO BBHUIY KapIUHAIb-
HOW TpaHC(hOpPMAIUU CHCTEMBI 3APAaBOOXPAHEHUsS YKpau-
Hel. OOpamiaercsi BHMMaHue Ha To, 4yTo B 2018 romy Obuia
co3nana HanumonanpHas ciryx6a 310pOBbsi YKpaWHbI — ICH-
TpajbHBI OpraH MCIOJHUTEIbHOU BracTH. CyliecTByroLas
paHee B YKpauHE MOJEIb OILIAThI KOMKO-MECT 3aMCHSCTCS
HOBOI MOZeIbI0 ()MHAHCHUPOBAHUSI CUCTEMBI 3/IpaBOOXpaHe-
Hus. PacnopsiinTens GIOKETHBIX cpeacTB — HannonanbHas
ciryx0a 310pOBbst YKpanHbI — peaan3yeT OCHOBHOM MPUHITHIT
MEIUITHCKOH pedopMBI «JICHBIM HUIYT 3a IanueHToM». Ha
CMEHY KOMaHJHO-aJMHHHCTPAaTUBHOW MOJEIN OTHOLICHHH
npunuia KoHTpakTHas: HamwonampHast ciyx0a 370pOBbS
VYKpauHbl OIUIaYMBAET IPEJOCTABICHHE TapaHTUPOBAHHOIO
Iakera yclIyr NEepBUYHOM MEIULUHCKONW IIOMOILM Hapsly C
MEIUIHCKUMH YUYPEXKACHUSIMH M BpadyaM — (U3NYECKUM
JIUUaM-IpeAIpUHUMATEIs M, KOTOpble CTald [apTHEpaMu
CnyxOsbl. Llens mcciaenoBaHus — ONPENeNNTh 00SI3aHHOCTH
rocyziapcrsa 1o o0ECIeYeHHIO TpaBa Bpada - (U3NIECKOTO
JIUUa-npeAnpruHUMaTelis, KOTOPbI OKa3blBaeT HEPBUYHYIO
MEJUIMHCKYI0 IIOMOIb, Ha OCYLIECTBICHHE TaKOro BuUja
MIPEIIPUHIMATEIBCKOI JEATeNbHOCTH B cepe 31paBooX-
paHeHHUs KaKk oOmIas MEJUIIMHCKAs NIPAKTHKa B CBETE TPAHC-
(dopmanuy CHCTEMBI 3/[paBoOXpaHeHns] YKpauHbl. OObeKTOM
HCCIICIOBaHHUS SIBIISIOTCS OOIIECTBEHHBIE OTHONICHUS, BO3HH-
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Kalolye npu obecredeHny rocy1apcTBOM IpaBsa Bpadel - Gpu-
3UYECKUX JIML-TIPEANPUHUMATENIEH, OKa3bIBAIOIIMX MEPBHY-
HYI0 MEAMLMHCKYI HMOMOIIb. MeTOA0I0rH4ecKkoil 0CHOBOM
MIPOBE/ICHHOTO UCCIIEIOBAHNS SBIISIIOTCS OOLIHE U CHEeIHATb-
HBIE METOJbl HAyYHOTO NO3HaHUS ((HhOopMasbHO-IOTHIECKUH
METOJI, CPABHUTEIBHO-IIPABOBOH, CTPYKTYPHO-JIOTHYECKHN).
OmnpenerneHa cucTteMa 00SI3aHHOCTEH rocyaapcTBa 1o o0e-
CIEUEHUIO IIPaBa Ha OCYLIECTBICHUE TAKOrO BUJA MPEANPU-
HUMATeJIbCKOW IS TEIbHOCTH B chepe 3[paBOOXpaHEHNUs, KAK
o0masi MeIUIMHCKas MpPaKTUKAa, BpadaMu - (U3NYECKUMHU
JTUIAMU-TIPEIIPUHUMATEIISIMH, KOTOPBIE CTalH HMapTHEpaMH
HanponansHoi cityx0b1 310poBbst Ykpaussl. [Ipoananusu-
pOBaHBI HOPMAaTHBHO-TIPABOBOH M OpraHW3allMOHHO-IIPABO-
BOIl MexaHHM3MbI 00eCIIedeHNs JaHHOTO IpaBa. /laHa oIeHKa
HX d3PPEKTUBHOCTH. AKIIGHTHPOBAHO BHUMaHHE Ha IIPAKTHKE
EBponeiickoro cyza no mpasaMm 4ejloBeKa, KOTOpasl sBIAET-
cs MCTOYHUKOM IIpaBa B rocyaapcrBax-ydactHunax Cosera
EBponsl. IIpoananu3upoBaHbl KOHLENIHUU «3aKOHHOIO OXKHU-
JaHHUS» WIN «IIPAaBOMEPHOTO OXXUAAHUS», KOTOPBIE YacTo
KacaroTCsl IPOBEICHMS BBIILIAT TOCYIapCTBOM, U KOTOpbIC
3aBUCAT OT PKOHOMUYECKOHW U COLUATIbHON IOJIUTUKY B KaXkK-
Joi cdepe. ApryMEHTHPYETCs, YTO Bpad — (PU3HIECKOE JIH-
LO-TIpEeIPUHIMATEb, KOTOPEIH cTan nmapTHepoM CirykObl,
HMEET «3aKOHHOC 0XKMJaHUE)» Ha IEPEUUCICHUE MY CPEACTB
Ha OAHKOBCKHH CUET Ha OCHOBAHHMH HMOANNCAHHBIX C MallUeH-
TaM¥ JeKJIapanuil Ui IPeoCTaBICHHUs I'apaHTHPOBAHHOTO
STHM MAIMEeHTaM IaKeTa YCJIyT HEepBUYHON MEIUIUHCKOH
noMony. ['ocynapcTBo HeceT 0O0S3aHHOCTB OCYIIECTBIATH
TaKHe BBIIUIATHL. B ciydae HeocyIecTBICHUs TaKUX BBIILIAT
— JUIsl TOCYAAapCTBa HE MOXKET CIYXKHUTb ONpaBIaHUEM TOCY-
JApCTBCHHAsT DKOHOMHMYECKAs IIOJINTHKA, COLUAJbHAS, WM
MOJINTHKA B C(epe 37paBOOXpaHEHUS.
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