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ABSTRACT

Lyudmyla Filyanina. Definition of aggression in international law. After the end of the
Second World War, the question of aggression as an international crime arises. The Statute of the
Nuremberg International Military Tribunal in Art. 6 classifies aggression as a crime against peace,
namely: planning, preparation, initiation or waging of an aggressive war, or a war in violation of
international treaties. Subsequently, the Tokyo Tribunal of 1948 upheld criminal responsibility for
waging an aggressive war. The UN Charter also mentions an act of aggression and gives the UN Security
Council virtually unlimited powers to determine under what circumstances an act of aggression has
occurred.

The events of recent months in Ukraine have renewed public interest in the possibility of
criminal prosecution and bringing to international criminal responsibility those guilty of international
crimes, including the crime of aggression.

The crime of aggression is the illegal use of force by one state against another state, provided
that the applied force, by its nature, severity and scale, is a violation of the Charter of the United Nations
and is committed under the leadership of the political or military leader of the aggressor state. The crime
of aggression is one of the four crimes under the jurisdiction of the International Criminal Court (ICC).

The article emphasizes that not every act of aggression is a crime against peace - only an
aggressive war is a crime against peace; the intention (motive) to commit an act of aggression against
another state usually results from an action, i.e. directly from an intentional act, and not vice versa; the
main characteristic element of aggression is the use of weapons.

Keywords: act of aggression, UN Charter, Security Council, prima facie.
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(IBH3 « Yaiceopoocvruil nayionanvHull yruigepcumen,
M. Yoceopoo, Vkpaina)

KOHCTUTYIIVHUMA NPUHITAI COPABEJJIMBOCTI
SAK OCHOBA ITPAB JIIOAUHHU

JloCTiPKEeHO OCHOBOIIOJIOXKHUH NMPHUHIKI TpaBa — MPUHIMIT CIIPAaBEUIMBOCTI, KU € OCHOBOIO
MpaB JIOAWHU. Y 3B’SI3Ky 3 IpPardHeHHSM YKpaiHH cTaTh MOBHOMpPaBHHM WieHOM €C BTUICHHS IIOTO
NPUHIUITY B OKATTA € aKTyaJlbHUM IIUTAaHHSAM CBOTOJACHHSA. Tomy Ha wMeti Oyno mocrmianuTn
KOHCTUTYIIHHUHA TPHHIUIT CIIPABEITMBOCTI, IO BHKOHYE OCHOBHY POJb Yy cdepi JOTpUMaHHS MpaB,
cB00O]] Ta 3aKOHHUX IHTEPECIB JIIOAWHI. AKIIEHTOBAaHO Ha TOMY, III0 caMe Yy TPUPO/Ii JIIOJHMHHU 3aKIaICHO
il mparHeHHs 1O CHpaBe[IMBOCTI. HaromomieHo, MO KOHCTUTYHIHHWA TPWHIMI CIIPAaBEUTUBOCTI
MOIIUPIOETHCS 1 HA FOPUANYHI 000B’SI3KH JIFOJICH, OCKITBKHU 3MiHICHEHHS TIpaB i CBOOOM € HEBi €MHE BiJ
BUKOHAaHHS TPOMAJSHHHOM CBOiX 00OB’s3KiB. 3pOOJICHO BHCHOBOK IIPO Te€, IO CIIPaBEUIMBICTH TICHO
HOB’s13aHa 3 KOHCTHTYL[IMHHMH IpaBaMH JIOJMHH, SIKi Halexarh 1 BiJJ HAPOPKEHHS i € OCHOBOIO
IPaBOBOT'O CTAaTyCy OCOOMCTOCTI, @ MOPYLICHHS TAKUX IIPaB MPU3BOJUTH J0 HECTIPABEIUBOCTI.

Kniouogi cnoea: Koncmumyyis Ykpainu, cyou, cnpageoausicmo, €CIII, depoicasa, npasa i
€c60600U TTOOUHU, 3AKOH.

IHocranoBka mpobGaemu. Y 3B’3Ky 3 NparHeHHAM YKpaiHu cTatu wieHoM €C
BTUICHHS i/1e1 CIpaBeUIMBOCTI y MPABOBY MaTepil0 € OJHHMM 13 BaXJIMBHX HPAaBOTBOPYHX
3aBlaHb. Bim 1bOTO 3aJI€KUTH SKICTh, €)EKTHBHICTh 1 YCHINTHICTP BUKOHAHHS 3aKOHIB, IO
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3aCTOCOBYIOThCs. [IpaBo TOBMHHO Oa3zyBaTucs Ha chpaBeyuBocTi. [IpaBoBa jeprkaBa
HecyMiCHa 3 HeCIIpaBeUINBICTIO, sIKa PyHHYE MpaBo 1 He 3aXHUINa€e HOro BiJ| MOPYILIEHb.

Peamizamis KOHCTHTYHIHHOTO TIPHUHIMMITY CIPaBEIIMBOCTI sK 0a30BOi MIHHOCTI
TPOMAaIIHCHKOTO CYCIIIbCTBA, (DOPMYyBAaHHS IPAaBOBOI COIIANBHOI JAEpKaBHU € CKIAJIHUM
CYNEepPEWINBUM TPOIIECOM yAOCKOHAJNCHHS BCi€i CHCTEMH EKOHOMIYHHX, COIiaJIbHUX,
MONITHYHAUX, TIPABOBHX BIMHOCHH Ha BCIX pIBHAX IX NpPOSBY — 3aralbHOIEPKABHOMY,
MICIIeBOMY, aJie IIe CYIPOBOIKYETHCA Pi3HUMH (hopMaMHu peaji3allii B WX BiTHOCHHAX, IO HE
3aBXAH 30iraeThCsi 3 KOPHOPATUBHUMH, TPYIMOBUMH, IHAWBITyaTbHUMH iHTepecaMu. Tomy
npoOJIeMOI0 € JIOCSTHEHHS OajlaHCy IHTepeciB OCOOMCTOCTi, CYCIIUIBCTBA 1 AEpKaBH Y
BIZIMOBITHUX cepax epKaBHOTO 1 CYCHIIBHOTO KUTTS, B TOMY YHCIIi SIK B IPOLIECi BUKOHAHHS
JICPIKaBOI0 KOHCTUTYIIIHHUX 00OB’S3KIB 110 BU3HAHHIO, TOTPUMAHHIO 1 CIIPaBENTUBOMY 3aXHUCTI
PIBHUX IpaB 1 cBOOO JIOJUHM 1 TPOMaAsSHUHA, TaK 1 MiJ Yac BUPIIMIEHHS BAXJIMBUX 3aBAaHb
11010 3aXUCTY OCHOB KOHCTHTYLIIHOTO J1ajy, 3a0e3MeueHHs] 000POHU JIep)KaBH.

AHaniz myOaikaniii, B SKHX 3al0YaTKOBaHO BUpilIeHHA Wiei mpodjemu. Tema
CIIPaBENIUBOCTI Ta TIpaB JIOAWHHU IiKaBHUJA JIOJICTBO 3 JaBHIX-IAaBEH, NPOTE HA CHOTOMHI
aKTyaJIbHUM € JOCIHIPKEHHS CYyJ9acHOTO CTaHy Ili€l mpobieMu.

MeTo10 CTAaTTi € AOCHI/KCHHS CIPaBEUIMBOCTI SK 3arajlbHOBH3HAHOTO MPUHIUILY
MDKHApOJHOTO 1 HALliOHAJIBHOTO IIPaBa, II0 NMPOHHU3YE yCi HOPMHU KOHCTHTYLIHHOTO IIpaBa Ta
BUKOHY€E OCHOBHY pOJIb Y chepi JOTpHMaHHS MpaB, CBOOOJ Ta 3aKOHHHUX 1HTEPECIB JIIOANHHU.

Buxknan ocnoBHoro marepiany. I[IpaBa moauHN — 1€ KIIIOY IO PO3YMIHHS IPUHIUITY
copaBeuiMBOCTI. [IpaBa  JIOOUMHM  NPOHM3YIOTH K  MDKHApOAHE MpaBo, TaK 1
BHYTPIIIHBOJICPKaBHI CUCTEMH IpaBa. SIKIIO MpoaHami3yBaTh MIKHAPOIHI JOKYMEHTH, SIKi
CTOCYIOTBCS TIpaB JIFOJMHHU, TO MOXKHA IPUHTH J0 BUCHOBKY, L0 BEJIMKA yBara NpUALISETHCS
came TIMTaHHIO JIFOJICHKOT TiAHOCTI.

«/lo mepIIoro MOKONiHHS TpaB JIIOJUHU BIAHOCATHCS Ti 3 HHX, 32 SKUMH CIIOYATKY
BH3HABABCS XapakTep HEBiJ €MHHX, BIACTHBHUX JIOJCBKIH OCOOHMCTOCTI HE3aJIEKHO Bif
BIZTHOIICHHS JI0 HUX JEP>KaBHOI MaIIMHM, IO J03BOJIAIOTH iHAMBILY MPOTHCTOATH Biaii. B ix
YHCIi — MPaBO HA JKUTTA, CBOOOAY 1 Oe3reKky 0COOHCTOCTi, MPaBO Ha CBOOOIY Bill JOBUIHHOTO
apeInTy, 3aTpUMaHHSA YW BHUTHAaHHS, MPaBO Ha CBOOOMY AYMKH, COBICTI 1 peirii, mpaBo
BuOmWpatu i OyTH OOpaHWUM, NPaBO HAa PIBHICTH MEpel 3aKOHOM, IPaBO Ha CIPaBEINTUBUIL
CymoBHH po3risan i T. A. IcropmdHO BOHH ckiamucs B OOpoThOi 32 OOMEKCHHS MaHyBaHHSI
BJaaM 1 11 MiANOpsIKyBaHHs MaHyBaHHIO 3akoHY. [1o CBOIil cyTi BOHM SBISIIOTH COOO0 HadIp
TpaaMLUiitHUX Ji0epabHUX HiHHOCTEH. <...> A JI0 TENepilIHbOrO 4acy BOHU CIIPUHMAIOThCS
HacamIepe/ SIK Taki, 0 3a00pOHSIOTH Jiep)KaBi BTpy4YaHHs B iX 3jildicHeHHS. MOXIHMBOCTI i
HEOOXIHOCTI iX Cy/I0BOTO 3aXMCTy HAIa€ThCs aOCOMIOTHUN XapaKTepy.

[MpuHUMI CrpaBeANMBOCTI Mae BH3HAYalbHE 3HAYEHHS ISl YKPaiHCHKOrO MpaBa,
OCKUJIbKHM CIIPaBeIUIMBICTh IMMOBMHHA OYTH OCHOBOIO peaiizallii BCiX NPaBOBUX I[IHHOCTEH.
[TpaBo He MO’Ke CTBOPIOBATHUCS Ta 3aCTOCOBYBATHCS 0€3 PO3YMIiHHS CIIPAaBEIIIMBOCTI IIPABOBUX
aKTiB, IO 3aCTOCOBYIOTHCS. 3aKOHM — II€ TO3WTHBHI HOPMH, B SIKHX CBOOoma HaOyBae
TEOpETHYHE, He3aJIe)KHE BiJl CBaBULI OKPEMOTro iHAWBiAA icHyBaHHA. [[ig Toro mo0 BU3HATH
BUMHKH JIIOJIEH CIIPaBEUIMBUMH, BOHM IOBHHHI CIIMPATHCS HA YMHHI 3aKOHHM, SIKI MICTSTh
CIpaBeUINBI MiAXOAN 10 OKPEMHX CHTYaIlill, 110 BUHUKAIOTh Ha MPAKTHIL.

Be3 opieHTalrii Ha CIpPaBeUIMBICTh KOIHA JCP)KaBHA aKIlis 3aKOHOMABIA, Hi il
NPOKYpPOpIB, CYy[JIiB, aJBOKaTiB Ta YMHOBHHUKIB HE MOXYTh OYTH CXBaJeHI CYyCIIbHOIO
JIYMKOIO, BIJIbHO MTPUHHATI TUMH, KOTO 1l IPABOBI aKTH CTOCYIOThCS. Y IpaBi CIpaBeUIMBICTh
HaOyBae ¢ikcoBanuii xapakrep. CrpaBeJIMBICTh € IIUPIIOKO SIK MPABO i BOHA HE OOMeEXeHa
ITYHKTaMH M0CaJ0BHUX IHCTPYKIii, MiHICTEPCHKUX HAKa3iB, PO3IOPSIKEHb TOLIO.

Imes peamizamii OpUHOMITY CIOPaBEIMBOCTI HE MOXE 3BOAWTHCA JIHIIE 1O
BCTaHOBJICHHSI B IPaBOTBOPYOCTI 1 IO JOTPHMaHHA B NPaBO3aCTOCYBaHHI HPIOPUTETHOCTI i
rapaHTyBaHHI 1IpaB i cBOOO JitoMHN. BOHA MOBHHHA NOIMINPIOBATHCS HA IOPUINYHI 000B’I3KN
JIIOJIeH, OCKIIBKM iICHYBaHHS NpaB i CBOOO/ HEBiJ’€MHE BiJl BUKOHAHHS I'POMAJITHHHOM CBOIX
000B’A3KIB.

Tpeba 3a3HauMTH, MO BCi Talxy3l 3aKOHOJABCTBA YKpaiHM IIOBHHHI BTUIIOBaTH
CIpaBeUIMBICTh B CYCIIJIbHI BiJIHOCHHH, SIKIi BOHH perymoroTb. Kputepii cnpaBemMBocTi B
ray3sx IpaBa pi3Hi 1 y HUIX BOHA MOXX€ BHpaXaTHCA y HalOinmpmI pisHOMaHITHHX (QopMax i
MOHATTSX. ['oJoBHE, MO0 MpaBOBI HOPMH 1 iX 3aCTOCYBaHHsS OYJM HaIpaBJIeHI Ha 3aXUCT
3arajJlbHOBU3HAHUX JEMOKPAaTHYHUX MpaB 1 CBOOOJ, MPHUHIHUIIB MOpPaii JEMOKPAaTHIHOTO
CYCIIJIbCTBA.

Jlep>xaBa rapaHTye PiBHICTH MpaB i CBOOOJ JIOJWHU i TPOMAaJsTHUHA HE3aJe)XHO Bij
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CTarTi, pacH, HalliOHAIBEHOCTI, MOBH, ITOXO/KCHHS, MAaHOBOT'0, TI0CAJJOBOI'0 CTAHOBHINA, MICII
MIPOKMBaHH TOLIO. 3a00pOHsEThCS Oyb-s1Ki HopMH 0OMEKEHHS TpaB rPOMasH 32 O3HAKAMHU
comiaibHOI, PAacoBOi, HAI[IOHANBHOI, MOBHO{ Ta pEJIriiHOI HaNEe)KHOCTI. 3aKkpilJICHHS B
Konctutymii Ykpainu mpaB i cBOOOI JIOAWHU i TPOMAaASHWHA HE € JOCTATHHOI YMOBOIO
IEMOKpaTH3My JepXKaBH, SKI[0O He Oyme peami3oBaHO Ha TPAKTHII KOHCTUTYIIIHO
MIPOTOJIONIEHA PIBHICTE YCiX Mepel] 3aKOHOM i CYZOM.

Peanizamis npuHIMITY CHIPaBEUIMBOCTI HE MOXE 3BOANTHCS JIMIIE 0 BCTAHOBJICHHS B
MIPaBOTBOPYOCTI i IO TOTPHMaHHS B IPABO3aCTOCYBaHHI MPIOPUTETHOCTI 1 TapaHTyBaHHI MPaB 1
cBoOOx moauHU. BoHa Mae mommproBaTtucs 1 Ha IOpPUAMYHI OOOB’S3KH JIOJEH, OCKIIBKH
3[iMCHEHHS MpaB 1 cBO0OO/] € HEBi €MHE BiJl BUKOHAHHS IT'POMaTHUHOM CBOiX 000B’SI3KiB.

Koncruryniss YkpaiHu He MICTUTh HOPMH, sKi Oe3locepeiHbO 3aKpiILTIOI0Th
npuHOUN crpasemBocTi. [Ipore craTTs, sKa XapakTepusye Hally JepikaBy SIK COLIajJbHY,
yKe CBiI4aTh mpo te, mo OCHOBHUI 3aKOH JepKaBH 3aKPIILIIOE el MPUHINIL.

CnpaBeuiMBiCTh — Ii¢ OJHOYAaCHO 1 MpPaBOBMH NPUHLHWM, 1 MOpPaIbHO-€THYHA
Kareropis. Y CyKymHOCTi 3i cBOOOIOIO i BUMOTamMH PiBHOCTI BOHA € IIHICHHM COLIaJTbHUM
(akTOpOM, IO BIOPSAKOBYE COIialbHE JKATTS B PEXHAMI KOHCTUTYLIHHOI Oe3MmeKu.
Koncrurynittamii Cyn Yxpaiau (mami — KCY), sk enuHMA opraH KOHCTHTYHIHHOI FOPUCANKIIIT,
3abe3nedye BepxoBeHCTBO KoHCTHTYLIT YKpaiHy, IO € CTPHIKHEM yCiX HOTO MOBHOBAXKEHB.

Came y cBoix pimenHix KCY po3kpuBae CyTh NPHHIMITY CIIPABEUIMBOCTI, BKA3yIOUH
TUM CaMHM Ha WOTO yHIKanbHy ponb. Y pimenHi Bix 04 gepBus 2019 poky Ne 2-p/2019 KCY
JIOCITIJKYBaB MOXKJIMBICT OOMEKEHHSI KOHCTHTYIIIMHHX IpaB i CBOOOJ Ta BHCIIOBUB JAYMKY IIPO
Te, MO OOMEXEHHs IIOJ0 peaiizalii KOHCTHTYLIHHHX MpaB 1 cBOOOX HE MOXYTh OyTH
CBaBUILHUMHU Ta HecnpaBeaauBuMHu. CyJl 3BepTac yBary i Ha Te, 1O «...y BUMJAKY PEryJIIOBaHHs
COLIIJIbHUX TIPaB i3 METO0 3a0e3MeUeHHsI COLiaIbHOI CIIPaBEAIMBOCTI 3aCTOCYBaHHS IIPUHIIUITY
aOCOJIIOTHOI PIBHOCTI MOXKE CHPHYMHHUTH CHTYallilo, 32 SKOi BHECEHHS 3MIH 10 Oyab-sIKHX
HOPMAaTHBHO-TIPABOBUX aKTiB (IIOJIO TIpaB Ta 000B’s3KiB 0Ci0) Oyae HEMOKITMBHUM, Ta CTBOPUTH
3arpo3y eKOHOMIYHIl Oe3rmeri aepkaBu (IIPU3BECTH IO HETaTHBHUX (PiHAHCOBHX HACIIAKIB)» [1].

[IparHeHHs JMIOAWMHM O CIIPAaBEAIMBOCTI 3akyazeHo y ii mpupoxi. KoxeH mparue
XKHUTH y CIIpaBeIJIMBIN JIepXkaBi, ¢ TaHye 3aKOH, MOBara J0 BIaIy, NpaBa Ta € COIiajibHA
cnpaBeuuBicT. Hampukmax, mpo me cBigumam mpoTtecTd B KazaxcTaHi, OCKUTBKH Hapox
OOpOBCH 3a COIiaNbHY CIIPAaBEUTUBICTD. Y 3B’SI3KY 3 KApAaHTHHHIMH OOMEXCHHIMHU y ABCTPIi,
Himewuuni ta Higepnangax y rpyani 2021 poky BinOynucs macosi npotectu. [Ipumycose
LICTUICHHST Ta HOKJAyH JJIsi HEeBAaKI[MHOBAHUX CIPUYUHUB arpecil0 HACENCHHS MPOTH YOl
Biaau B ABcrpii. Ha Hamy aymKy, Taki 3aXo[i MPOTH HEBAKIMHOBAHMX HE € MOPYIICHHIM
NpaB JIOJAWHHU, OCKUIBKM TpaBa JIOJUHU 3aKiHYYIOTbCS TaM, Jie MOYMHAIOTHCS TIpaBa iHIIOL
JIONMHMA. 3 METO 3aro0iraHHs MOUIMPEHHS CMEpTEeNIbHOT XBOPOOM BaKIMHALIS € €IMHHM
MEXaHi3MOM 3YIHMHEHHsS 1IbOTO Bipycy. HeBaklMHOBaHI I'poMajsiHi CIPHSIOTH TOIIUPEHHIO
BIpyCY Ta HE BUKOHYIOTb CBOI 000B’SI3KH1 TI€pe]] IepKaBoIo.

Hocmigauk €Bporeiicbkoi KoHBeHIT 3 mpaB moauan Mikene ne CanbBia BBaxae, M0
«BXKE 3a CaMHMM 3MICTOM OKpeMi IpaBa i cBOOOIM MOXXYTh 3a3HaBaTH BTPYYaHHS 31 CTOPOHH
Bruanu. €KI1J] Ha BU3HAYEHMX YMOBaX CaHKIIOHYE MOAIOHE BTPYYaHHS y 3MIMCHEHHS IpaB i
cBOOOA (HampwKian, cTaTTs §, MpaBo Ha MOBary NMpHBAaTHOTO i CIMEHHOTO KUTTS; cTaTTs 9,
cBoOOMa AyMKH, COBICTI 1 pemirii; crarts 10, cBoOOma BUPaKCHHS MOTNISMIB;, cTarTs 11,
cBoOOMa 3i0paHpb 1 00’enHaHb). BTpydyanHs Oyme JETITUMHHM, TIJIBKH SKIIO JOTPHUMAaHI TPH
YMOBH: YMOBa 3aKOHHOCTI, yMOBa LiJIE€CIIPSIMOBAHOCTI 1 yMOBa HEOOXiTHOCTI.

JlocuTh JUCKYCIHUM € NMUTaHHS LI0A0 MPaBOMIPHOCTI METH BBEACHHX OOMEXEHb
KOHCTUTYIIHHUX TIpaB JIIOJMHA 1 rpomaasHuHa. BimnoBimHo mo m. 2 cr. 29 3aranbHOl
JeKJapaiii mpaB JIFOJIWHY, MiJ 9ac 3IHCHEHHS CBOIX MpaB i CBOOO KOXKHA JIOJIMHA TIOBHHHA
MIAraTd  TUIBKM THM OOMEKEHHSIM, sKi BCTAQHOBJICHI 3aKOHOM BHKIIOYHO 3 METOIO
3a0e3reueHHs] HaJI)KHOTO BHU3HAHHS 1 ToOBark mpaB 1 cBOoOOJ IHIIMX 1 3a70BOJIEHHS
CIpaBeUIMBIX BHMOTI 1 MoOpalli, CyCHUIBHOTO TOpPSJIKY 1 3arajgpHOr0 OJjaromosydus B
JIEMOKPATHIHOMY CYCHINBCTBI [2].

BBaxkaemo, 1m0 0OME)KEHHS IMMpaB JIFOJUHH BIIIOBIAHO i3 3arallbHUMH IHTEpecaMu
JIOITYCKA€EThCS JIMIIE TIEI0 MIpOo, SIKOIO Ii 3arajibHi iHTEpecH HEeOoOXiIHI Ul 3aXHCTy IIpaB
JIFO/TUHH.

HaiiBumoro KOHCTHTYIIHHOIO MiHHICTIO € MpaBa i cBOOOIM JIIOJUHM i TPOMASHIHA,
060 camMe BOHM BHM3HAYarOTh 3MICT 3aKOHIB i Jiif ycix TiJIOK BiIagu B JepxaBi. MU TMOBHICTIO
moropkyemocst 3 n1yMkoio C. A. ABakbsHa NPO Te, IO «3aMiCTh KOHCTHTYHIHHOI IiHHOCTI
3 ABIISIETHCSL MpoOJIeMa HEMOTPiIOHOTO MPOTHUCTABICHHS OCOOWCTOCTI i mepkaBu. Hacmpasni
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MKOJIHOTO «IIPIOPUTETY» OCOOMCTOCTI Nepe] JepiKaBolo HeMae 1 OyTu He Moxe, 00 JepkaBa —
Lle opraHisaiis BCiX rpomajsH wiei nepkau. JlepkaBa — eMHUHN 13 TOJITHYHUX OPTaHi3MIB,
SIKHH TIpeficTaBiie ycix Hac. [loBara 10 KOHKpeTHOI 0cOOHCTOCTI, 0€3yMOBHO, TIOBUHHA OYTH.
Ane YoMy BOHAa TIOBHHHA MaTH «IIPIOPUTET» IEPen CYKYyNHHM OO0 €THaHHSIM TPOMAISIH,
MIPEACTABICHNUM JEPKaBOIO, HE3PO3YMLION.

[IyOmiyHO Ba)kiIMBa IIb € JIETITHMHOIO OCHOBOIO BBEICHHX OOMEXEHB OCHOBHHUX
IpaB TIMTBKK SKIIO BOHA CIPSAMOBaHA Ha 3aXHCT IMpaB iHMUX 0ci0. BaxiamBuM Kpurepiem
CIIPaBEINTUBOCTI OOMEKEHHS, SKE 3alPOBAKCHO, € PEATBHICTh, MIHCHICTh METH, 3apaid SKOI
e oOMeXeHHSI BBOAUTHCS. ['imoTeTnyHi 0OCTaBMHM HE MOXYTb OYTH OCHOBOIO OOMEXEHHS
ocHOBHMX mTpaB. Lleil acmekr xapakTepu3ye NPHHLUI CHPABEUIMBOCTI 3  TO3MLIi
«IOLITBHOCTI», TOOTO SIK BUIPABIaHHSA OOMEKCHHS OCHOBHHUX IMPAaB 3 MO3MIIii KOHCTHTYIIAHOT
METH, sKa CTaBUTHCS. SIKIIO MpoaHali3yBaTH JIMIIE aKTH 3 NpaB JIIOAWHH, TO BOHH TEX
3aKpPIIUTIOIOTh MOKJIMBICTE OOMEKEHHS PaB «y CYCNUIBHO 3HAYYIINX IIISX).

BinnosigHo 10 cT. 12 MiXHapoAHOTO akTa MPO TPOMASHCHKI 1 MONITHYHI TpaBa,
IpaBO Ha CBOOOAY IEpPECYBaHHSA MOXe OyTH OOMEXEHE 3aKOHOM «IUII OXOPOHH IepiKaBHOI
0e3mekn, CYCHUIBHOTO TOPSAKY, 3IO0POB’S WM MOPAJIbHOCTI HACEJICHHS YM TpaB i CBOOOJ
iHIX» [3].

BignosigHo nmo ct. 8§ KoHBeHmil mpo 3aXUCT MpaB JTOIUHU i OCHOBOIOJOXHUX
cB00O/I, HEAOTOPKAHHICTH OCOOMCTOTO i CIMEHHOTO JKUTTS, KUTJIA 1 KOPECTIOHICHITIT MOXKe
Oyt oOMeEkeHe 3aKOHOM «B IHTepecax HaIllOHAJIBHOI Ta TPOMaAChbKoi Oe3leKdu 4Yu
€KOHOMIYHOTO 100po0yTy KpaiHH, JUisi 3amo0iraHHs 3aBOPYIICHHSIM YH 3JI0YHHAM, JJIs
3aXUCTY 3J0pOB’sl 4u Mopajii abo s 3axucTy mnpaB 1 cBoOox iHmHX ocio» [4].
OOMexeHHsI He IMOCITaloTh Ha caMy CyTh IpaBa, 00 iHakiue Ie OyJae 3HUILEHHS NpaB i
CBOOOJ 1 II€ € HECYMICHE 3 T1IHICTIO JIFOAMHH.

€CIJI Bigirpae ToJIOBHY pojib y 3aXHCTi paB JIOAMHU Ta YTBEP/HKEHHI IPUHIUILY
crpaBeMBOCTI. Hampukiian, mikaBUM € pilieHHS y CIpaBi KOJHITHHOI aHTHKOPYHIiHHOL
npokypopku Pymywnii Jlaypu Kosemri. €CIIJI yxBamuB pimeHHs Ha ii KOPHCTh Ta BU3HAB
opyIIeHHs 11 paBa Ha crpaBeIUBHN cya (cT. 6 mapar. 1 €Bpomneiichkoi KOHBEHIIIT 3 IpaB
JMIOOVHA) Ta Ha cBoOony BupakeHHs mormigiB (ct. 10 €KILI). Cyte cnpaBu moisirana y
Tomy, mo Jlaypy Kosemri Oyio 3BibHEHO 3 HOCaaX 10 3aBEPIICHHS 3aKOHHOTO TEPMiHY Ha
mocaji Ha MiACTaBi MAMMCAHOTO MPE3UICHTOM HaKasy Hpo 1i BiICTaBKY MiCIsT JUPEKTHBHOTO
pimennst Koncruryniiinoro Cyny. ®aktuuHo 1e Oyna CBOepiHa posmpaBa Haj
MIPOKYpPOPKOIO, sika epeKTHBHO Ooponacs 3 kopymiiero B PymyHnii, i e BHKIMKaJIO
HE3aI0BOJICHHSI Y TIEBHUX 0Ci0.

Jlaypa 3a3Haumia, «I0 HE MaJla MOXKJIMBOCTI OCKap>XUTH y CYJi PILIEHHS IPO CBOIO
nepenyacHy BIJICTaBKy, a TAKOX — IO NPUYMHOIO TAaKOrO pilIeHHsS craja i mpodeciiiHa
TIO3UITis MO0 PePOPMYBAaHHS CY0BOT CHCTEMHU.

€CIJI mocTaHOBHUB, 110 TPOKYPOP HE MaJIa MOXIIMBOCTI OCKap>KUTH PIIIEHHS B CYII,
OCKIJIBKH TIPH IbOMY PO3MIISLAANINCS OM TUTBKM ()OPMabHI acIeKTH NPE3HICHTCHKOTO YKa3zy, a
HE 3MICTOBHMH apryMeHT Hpo Te, IO NPUYMHOIO BIJCTaBKH CTala KpPUTHKA 3MiH 10
AHTHKOPYMIIHHOTO 3aKOHOAABCTBaY [5].

VY ©0araTboX MIKHAPOAHUX MOKyMEHTax, 30kpema y Ilapuspkiii xaprii anst HOBOI
€Bponu, 3axHCT, JOTPUMaHHsA 1 IOBHE 3JiHCHEHHs TIpaB i CBOOOJ BH3HaHI OCHOBOIO
cnpaBeIMBOCTI. HecnipaBeiMBICTh OB’ s13aHa 3 MOPYLISHHSIM paB. SIKII0 HecIpaBeUInBICTh
3ayinae OKpEeMUX OCi0, TO BOHA MOPYIIYE Peai3aiito iX Mpas.

BucnoBku. CripaBeiMBiCTh — II€ MOHSTTS NPO HaJEXKHE, IOB’s3aHE 3 ICTOPUYHO
MIHJIMBAMH YSIBJICHHSIMH TIPO HEBiJ €MHI TMpaBa JOAWHU. 3arajipHa JACKJIapallis npas JHAUHU
— IIe OCHOBA CIIPaBeIMBOCTI, cBOOOaAM Ta Mupy. JIroauHI MOTpiOHI mpaBa A camopeaizamii.
JIronmu piBHI y CBOiH TiHOCTI, iX iIHTEpeCcH € piBHOLIHHI, ITpOTe cBOOOIa MOXKE OyTH OOMexeHa,
SIKIIIO HE TIOPYLTYETHCS PIBHICTD.

Posrisnatoun npoGieMy CrpaBeaiMBOCTI, JOLUUIBHUM € IOJaiblle JOCIHIIKEHHS
KOHCTUTYLIHHUX TpPaB JIFOJUHH, SKi € HEBLI’EMHUMH Ta HAWOUIBII BaXIIHMBUMU TpaBaMH, IO
HaJle)kaTh JIIOJMHI BiJl HAPOJUKEHHS, 3aXUINAIOTHCS JIEPXKABOIO 1 € SAPOM IPaBOBOIO CTATYCy
ocoOucTOCTI 1 MarTh BHUILY IOpUIMYHY cuiry. [IpoGinema chpaBeymmBOCTI € «anbdoro i
OMETOI0» BKJIMBUX MPOOJIEM CydacHOI IOPHUAMYHOI HAYKH: BiJi CYyAJiBCHKOTO PO3CYAY MO
CYTHOCTI TIpaBa, BiJ IHAWBiAyasi3amii IOPHINYHOI BIAMOBIAAIBHOCTI 0 KOHCTUTYIIHHOTO
KOHTPOJTIO.

CrpaBeyiuBicTh — IIHHICTD, SIKA TiCHO TMOB’si3aHa i3 CBOOOO0 Ta TimHicTiO. JltomnHa
3aBXIM XOTiJa JKATH BITBHO, TiAHO Ta TO CHOpaBeAIUBOCTI. [IparHeHHs moaed a0
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CIPaBEIJIUBOCTI, MOMIYK i1 3HAYCHHS, CYTI € W J0OCI BaXJIMBUM IHTaHHSIM ChOTOJCHHS, SIKE
noTpebye MOAAIBIIOTO JOCITIKSHHS.

CnHcok BHKOPHCTAHUX JIzKepes

1. Pimenns Koncrurymiinoro Cyny VYkpaiam Ne2-p/2019 Big 04.06.2019. URL:
https://zakon.rada.gov.ua/laws/show/va02p710-19#Text.

2. 3aransHa neknapaiiist npas moguan Big 10.12.1948 poky. URL : https://zakon.rada.gov.ua/
laws/show/995_015#Text.

3. Mixnapoxuuii makt «[Ipo rpomansHCbKi 1 moiTiyHi mpaBa» Bix 16.12. 1966 poky. URL :
https://zakon.rada.gov.ua/laws/show/995_043#Text.

4. KoHBeHI1is PO 3aXKCT IPaB JIOAWHU 1 0CHOBONONOXKHUX cBoOoA Bix 04.11.1950 poky. URL :
https://zakon.rada.gov.ua/laws/show/995_004#Text.

5. €CIUI npuiiHsB pimieHHS HAa KOPHUCTH 3BUIBHEHOI aHTHUKOPYMIIHHOI MpoKypopku PymyHii.
URL : https://www.eurointegration.com.ua/news/2020/05/5/7109555/.

Haoitiwna 0o peoaxyii 09.12.2022

References

1. Rishennia Konstytutsiinoho Sudu Ukrainy Ne 2-r/2019 vid 04.06.2019 [Decision of the
Constitutional Court of Ukraine No. 2/2019 dated 04.06.2019]. URL:
https://zakon.rada.gov.ua/laws/show/va02p710-19#Text. [in Ukr.].

2. Zahalna deklaratsiia prav liudyny vid 10.12.1948 roku [The Universal Declaration of Human
Rights dated December 10, 1948]. URL: https://zakon.rada.gov.ua/laws/show/995_015#Text [in Ukr.].

3. Mizhnarodnyi pakt «Pro hromadianski i politychni prava» vid 16.12. 1966 roku [International
Pact "On Civil and Political Rights" dated 16.12. 1966]. URL:
https://zakon.rada.gov.ua/laws/show/995_043#Text. [in Ukr.].

4. Konventsiia pro zakhyst prav liudyny i osnovopolozhnykh svobod vid 04.11.1950 roku
[Convention on the Protection of Human Rights and Fundamental Freedoms of November 4, 1950]. URL:
https://zakon.rada.gov.ua/laws/show/995_004#Text. [in Ukr.].

5. YeSPL pryiniav rishennia na koryst zvilnenoi antykoruptsiinoi prokurorky Rumunii [The
ECtHR ruled in favor of the dismissed Romanian anti-corruption prosecutor]. URL:
https://www.eurointegration.com.ua/news/2020/05/5/7109555/. [in Ukr.].

ABSTRACT

Nataliia Shelever. The constitutional principle of justice as the basis of human rights. In
the article, the author examines the fundamental principle of law — the principle of justice, which is the
basis of human rights. The principle of justice can be understood precisely throught the concept of human
rights. Attention is drawn to the fact that although the Constitution of Ukraine does not have a norm that
directly enshrines the principle of justice, the characteristic of our state as a social one already indicates
that the Fundamental Law of Ukraine establishes this principle. In connection with Ukraine’s desire to
become a full member of the EU, the implementation of this principle serves as a relevant issue today.
Therefore, the author set himself the goal of researching the constitutional principle of justice, which
plays the main role in the sphere of observance of human rights, freedoms and legitimate interests.
Although the problem of justice and human rights has been of interest to mankind since ancient times, the
author tries to reveal the current state of this problem in the article. Attention is focused on the fact that it
is in the nature of a person that his desire for justice is embedded. Human rights are inextricably linked to
the principle of justice and their implementation is closely related to it. In the article, the author draws
attention to the fact that the constitutional principle of justice extends to people’s legal obligations, since
the exercise of rights and freedoms is inseparable from the citizen’s fulfillment of his duties. The
restriction of human rights is considered as an extreme necessity to protect the rights of other people. The
task of the courts is to establish the principle of justice and protect human rights. In the article, the author
analyzed the decision of the HUDOC in the case of the former anti-corruption prosecutor of Romania,
Laura Kovesi. It is concluded that justice is closely related to the constitutional rights of a person, which
belong to him from birth and are the basis of the legal status of an individual, and the violation of such
rights leads to injustice.

Keywords: Constitution of Ukraine, courts, justice, ECtHR, state, human rights and freedoms,
law.
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