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REGIME OF MILITARY OCCUPATION, HUMAN RIGHTS,
ELECTIONS AND REFERENDUMS: CASE OF UKRAINE

AOewko J1., BacunbuyeHko O. Pexum Bin-
CbKOBOI OKynauii, npaBa nioagnHu, Bu6opm ta
pecdepeHayMu: pocBip YkpaiHum.

3 2014 poky i A0 CcbOroaHi YactmHm [JOHEeLUbKOI,
XepcoHcbkoi, JlyraHcbkoi Ta 3anopi3bkoi obnac-
Ten YkpaiHn nepebyBatoTb Yy MiXXHapOAHO-MpaBo-
BOMY peXMuMi BiNCbKOBOI okynauii. nsa peanisauii
OAHOrO0 3i CBOIX HaMipiB — 3MIHUTU TepuTOopianbHUI
CTaTyC-KBO cusioto 36poi — Pocis BUKOPUCTOBYE TaKi
iHCTpyMeHTH, gk Bubopu Ta pedepeHayMn Ha TUM-
4acoBO OKYMOBAHWX YaCcTUHaX YKpaiHu. Y cTaTTi xa-
pPaKTEPU3YETLCS MPABOBUIN PEXUM BINCbKOBOI OKY-
nauii, akLueHTY€eTbCS yBara Ha 3abesneyeHHi npas i
cBoboa rpomMagsiH Ta NpaBOBOMY PeXMMi Ha TMMYa-
COBO OKYMOBaHIi TepuTopii YKpaiHW, HaronowWwyeTb-
CS Ha ToMy, Wwo Bubopu Ta pedepeHayMU, AKi Mpo-
BOAMTb Pocid, He MarTb HIYOro cnisibHOro 3 nps-
MumMn dopmMamMn gemokparii. Lle opuan4HO HedinCHI
3axo4M, OpraHizoBaHi OKynauimHUMKM aAaMiHicTpa-
uiamMm Ak cnpoba He3aKOHHOI aHeKCii YKpaiHCbKMX
TepuTopiii Pocilicbkolo ®eaepauieo. Ix pesynbTaTy
He MalTb XOAHUX NMPaBOBUX HACMIAKIB i HE MOXYTb
6yT® MpUINHATI Ta BW3HaHI MiXHaAapoAHWM CMiBTO-
BApUCTBOM. TaKOX aKLUEHTYH4YM yBary Ha pexumi
BINCbKOBOI OKyrmauii, aBTopu CTaTTi HaroJaowWywTb,
IO OKynauisi He 03HayaE BTpaTy CyBEpPEHITETY OKY-
nosaHoi TepuTopii. TepuTopiasibHe BEPXOBEHCTBO
AepxaBu 6e3nocepeaHbO MOB'A3aHe 3 JAepXxaBs-
HWM CYBEpEeHIiTeTOM i € O4HMM i3 MOro CKAagzoBUX
enemeHTiB. [N okynauii XxapakTepHi 36epexeHHs
BlaAHMX CTPYKTYp Ta NPOAOBXEHHS OMNOpY i BiliCb-
KOBWMX OMepauiri NpoTn Aep>XaBn-OKynaHTa.

MNMpoaHanizoBaHo piweHHA MibxHapoAHOro cyay
OOH Ta MixHapogHoro BiliCcbkoBOro TpubyHany
(HiopHb6epr). HaronowyeTbcs, wo MeToam, sKi 3a-
crocoByBana P® ansg [OCATHEHHS METU — BKIIO-
YeHHS TepuTopil YkpaiHu, Ha skux PO nposoguna
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«pedepeHaymm» Ta Bubopu - 6ynm arpecmBHUMM,
BUpiWanbHMM akTopoM byna BilicbkoBa Miub PO,
AKa BCTynufaa B A0 i 3ycTpina onip cyBepeHHOi
He3anexHoi YKpaiHn Ta yKpaiHCbkoro Hapoay. Ha-
rosioWwyeTbCcs, Wo Pocia BUMHSIE BINCbKOBI 3/10UMHMK
Ta BUMKOPUCTOBYE «3acobwu TepopusMmy», OAHUM i3
KX € (piHaHCyBaHHS Tak 3BaHMUX BMbopiB i pede-
peHAyMiB Ha TMMYaCcoOBO OKynoBaHWx Pocieto Tepu-
TOopiaAx YKpaiHu. YKkpaiHa 34iicH0e 36porHMin onip
NPUNHATTIO A0 ckiaay pd TepuTopih YkpaiHu, Ha
aKux pd nposena «pedepeHaymn» («pedepeH-
AOyMu» B XepCoHCbKi, 3anopi3bkinn, [JoHeubKin Ta
NlyraHcbkih obnacrsax), HeraTMBHO pearye Ha npo-
SIBU TepuTopiasibHOro cyBepeHiTeTy 3 60Ky pd, a
TaKoX YKpaiHa CBOEK MOBeAIiHKOK AEMOHCTPYE, Lo
pedepeHaymMun, nposeneHi pd B XepcoHCbKil, 3a-
nopisbkin, [JoHeubkirn Ta JlyraHcbKih obnacrax, €
HEKOHCTUTYLINHUMM, a iX pe3ynbTaTu Ta NPUNRHATTA
TEpUTOpI YKpaiHn Ao cknaay pd - HE MakTb pu-
OVWYHOI CUNn.

KniouoBi cnoBa: BilicbkoBa oKynauis Ta aep-
XX@aBHUW CyBEpEHITET, NpaBOBUA PEXMM Ha TMM4a-
COBO OKYMOBaHiln TepuTopii YkpaiHnn, npsami dopmu
neMokpartii, Bubopun Ta pedepeHayM, diHaHCyBaH-
HS BU6OpiB Ta pedepeHayMiB, aHEKCISA, MPUHLMMN eX
injuria jus non oritur, TepuTOpianbHe BEPXOBEHCTBO
AepXXaBWu, 3N104YMH MPOTM MUPY, BIiiCbKOBa Milb,
rnpasa NOANHMN.

Deshko L., Vasylchenko O. Regime of
military occupation, human rights, elections
and referendums: case of Ukraine.

From 2014 until today, parts of the Donetsk,
Kherson, Luhansk and Zaporizhia regions of
Ukraine are under international legal regime of
military occupation. To realize one of its intentions
- to change the territorial status quo by force of
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arms - Russia uses such tools as elections and
referendums in the temporarily occupied parts of
Ukraine. The article characterizes the legal regime
of the military occupation, focuses attention on
ensuring the rights and freedoms of citizens and
the legal regime on the temporarily occupied
territory of Ukraine, emphasizes that the elections
and referendums held by Russia have nothing to do
with direct forms of democracy. These are legally
invalid measures organized by the occupation
administrations as an attempt to illegally annex
Ukrainian territories by the Russian Federation.
Their results do not have any legal consequences
and cannot be accepted and recognized by the
international community. Also focusing on the
regime of military occupation, the authors of the
article emphasize that occupation does not mean
the loss of sovereignty of the occupied territory.
Territorial supremacy of the state is directly related
to state sovereignty and is one of its constituent
elements. The occupation is characterized by
the preservation of power structures and the
continuation of resistance and military operations
against the occupying state.

The decisions of the UN International Court
of Justice and the International Military Tribunal
(Nuremberg) are analyzed. It is emphasized that the
methods used by the Russian Federation to achieve
the goal of including the territories of Ukraine, in
which the Russian Federation held «referendums»
and elections, were aggressive, the decisive factor
was the military power of the Russian Federation,
which came into force and met the resistance of
sovereign independent Ukraine and the Ukrainian
people. It is emphasized that Russia commits
war crimes and uses «means of terrorism», one
of which is the financing of so-called elections
and referendums in the territories of Ukraine
temporarily occupied by Russia. Ukraine carries out
armed resistance to the inclusion of the territories
of Ukraine in which the Russian Federation held
«referendums» («referendums» in the Kherson,
Zaporizhzhya, Donetsk and Luhansk regions),
reacts negatively to manifestations of territorial
sovereignty on the part of the Russian Federation,
and Ukraine also demonstrates by its behavior, that
the referendums held by the Russian Federation in
the Kherson, Zaporizhzhya, Donetsk, and Luhansk
regions are unconstitutional, and their results and
the acceptance of the territories of Ukraine into the
Russian Federation do not have legal force.

Key words: military occupation and state
sovereignty, legal regime in the temporarily
occupied territory of Ukraine, direct forms of
democracy, elections and referendums, financing
of elections and referendums, annexation, principle
ex injuria jus non oritur, territorial supremacy of
the state, crime against peace, military power,
human rights.
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Formulation of the problem. Since February
24, 2022, an active phase of hostilities has been
going on in Ukraine, connected with repelling
the aggressor - the Russian Federation. This was
preceded by the Russian Federation’s aggression
against Ukraine since 2014. From 2014 until today,
part of the territory of Ukraine is temporarily
occupied by the Russian Federation, part of the
territory of Ukraine was temporarily under the
illegal control of the Russian Federation. Russia
held so-called “referendums” and “elections” in
these territories of Ukraine. This tool was used
by the Russian Federation to achieve one of its
intentions - to change the territorial status quo by
force of arms.

Thus, since 2014, part of the territory of
Ukraine has been occupied by the armed forces
of the Russian Federation with the establishment
of occupation authorities. Until now, parts of
the Donetsk, Kherson, Luhansk, and Zaporizhia
regions of Ukraine are under international legal
regime of military occupation. Russia began the
“legal formalization” of the annexation of these
territories by holding so-called “referendums”
and “elections” in certain territories, declaring so-
called “independence” in these regions of Ukraine,
concluding so-called ‘“international” treaties
with them, adopting “laws” and their so-called
“assessment” of compliance with the Constitution
of the Russian Federation.

At the same time, after the dissolution of
the USSR, within its borders, the former union
republics delineated their borders, guided, in fact,
by the principle of uti possidetis juris. The revision
of the specified borders contradicts the specified
norm, which today is equivalent to the principle of
territorial integrity and inviolability of borders.

The territorial integrity of Ukraine within its
internationally recognized borders, including
the borders between Ukraine and the Russian
Federation, is confirmed by the following
international treaties: Agreements establishing the
Commonwealth of Independent States, December
8, 1991 [1], Almaty declaration of December 21,
1991 [2], Memorandum on security assurances in
connection with Ukraine’s accession to the Treaty
on the Non-Proliferation of Nuclear Weapons,
1994 [3], Agreement on friendship, cooperation
and partnership between Ukraine and the Russian
Federation, 1997 [4], Treaty between Ukraine
and the Russian Federation on the Ukrainian-
Russian State border, 2003 [5], Intergovernmental
agreements of 2011 on the crossing of the
Ukrainian-Russian border, Agreements regarding
the stay of the Black Sea Fleet of the Russian
Federation on the territory of Ukraine etc.

The purpose of this article. The purpose of
the article is to characterize the regime of military
occupation, to provide a legal assessment of the
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Russian Federation’s attempt to seize the territory
of Ukraine and to accept the territories of Ukraine on
which the Russian Federation held “referendums”
into the Russian Federation.

Presenting main material. According to Article
3 of the Constitution of Ukraine, an individual, his
life and health, honour and dignity, inviolability
and security shall be recognised in Ukraine as
the highest social value [6]. Human rights and
freedoms, and guarantees thereof shall determine
the essence and course of activities of the State.
The State shall be responsible to the individual for
its activities. Affirming and ensuring human rights
and freedoms shall be the main duty of the State.

According to parts two and three of Article 22 of
the Constitution of Ukraine The constitutional rights
and freedoms shall be guaranteed and shall not be
abolished. The content and scope of the existing
rights and freedoms shall not be diminished by an
adoption of new laws or by introducing amendments
to the effective laws.

Citizens shall have the right to participate in
the administration of state affairs, in All-Ukrainian
and local referendums, to freely elect and to be
elected to the bodies of State power and local
self-government (part one of Article 38 of the
Constitution of Ukraine). According to Article 69
of the Constitution of Ukraine, the popular will is
expressed through elections, referendums and
other forms of direct democracy. Elections to the
State and local self-government bodies shall be
free and shall be held on the basis of universal,
equal and direct suffrage by secret ballot (part one
of article 71 of the Constitution of Ukraine). The
Verkhovna Rada of Ukraine shall have the following
power - to call regular and extraordinary elections
to local self-government bodies (clause 30 of Article
85 of the Constitution of Ukraine).

Donetsk, Kherson, Luhansk, and Zaporizhia
regions of Ukraine are an integral part of the
territory of Ukraine within its internationally
recognized borders. Russia’s military occupation of
part of the territory of these regions took place in
the context of an international armed conflict [7].
The armed aggression of the Russian Federation
against Ukraine is an internationally recognized
fact, which is reflected in particular in UN General
Assembly Resolution ES-11/2 “Humanitarian
consequences of the aggression against Ukraine”,
March 24, 2022 [8]. Therefore, the provisions of the
Geneva Conventions of 1949 and Convention (IV)
respecting the Laws and Customs of War on Land
and its annex: Regulation concerning the Laws and
Customs of War on Land, 1907, apply [9].

That is, there is a regime of military occupation.
All measures of the state authorities of the Russian
Federation related to the so-called «legalization»
of the inclusion of the Donetsk, Kherson, Luhansk,
and Zaporizhia regions of Ukraine into the Russian
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Federation using the tools of the so-called elections
and referendums took place and are taking place
under the conditions of such territories being under
military occupation.

In modern international law, none of its sources
allows the state as a subject of international law,
state authorities, their officials and officials to
take actions aimed at the forcible acquisition by
one state of a certain territory of another state
(annexation), using elections as a tool for this
and the referendum. Moreover, in accordance with
Clause 4 of Art. 2 of the UN Charter, it is forbidden
to forcibly change the territory of the state. This
prohibition has long acquired customary law validity
(UN International Court of Justice, Nicaragua v.
United States of America [10]) and belongs to the
imperative norms of international law (ius cogens).

According to Stimson’s doctrine of non-
recognition of changes in territory - changes in
territory that occurred based on the use of violence
- contradict the requirements of international law
for such actions. A similar approach is contained
in the Declaration on Principles of International
Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the
United Nations, 1970 [11].

An important aspect is that the occupation does
not mean the loss of sovereignty of the occupied
territory. The regime of military occupation is
regulated by Chapter IV of the Convention on the
Laws and Customs of War on Land and its annex:
Regulations on the Laws and Customs of War on
Land of 1907, the Geneva Conventions of 1949
and Additional Protocols I and II to them of 1977
of the Regime of Military Occupation devoted to
Section III “Military leadership on the territory of
an adversary state” of the IV Convention on the
Laws and Customs of War on Land and its annex:
Regulations on the Laws and Customs of War on
Land 1907. According to Art. 42 of this Convention,
an occupied territory is considered a territory
if it is actually under the power of the enemy’s
army. In this case, it does not matter whether the
occupation was carried out with or without the use
of force. An important aspect is that the occupation
does not mean the loss of sovereignty of the
occupied territory. The occupation is characterized
by the preservation of power structures and the
continuation of resistance and military operations
against the occupying state.

Possession of foreign or disputed territory without
a corresponding treaty is legal only when there is an
undisturbed, continuous and undisputed exercise
of dominion, as was noted in the American-Mexican
arbitration decision on the “EI Chamizal” case of
June 15, 1911 [12]. Due to these circumstances,
both the British declaration on the annexation of
the Boer Republic and the Italian declaration on
the annexation of Tripolitania and Abyssinia, which
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were published by the annexing states even before
the end of hostilities, were invalid in the sense of
international law.

The same principle was established by the
verdict of the International Military Tribunal
(Nuremberg) on October 1, 1946. In particular, it
was argued before the Tribunal that the annexation
of Austria was justified by a strong desire for an
alliance between Austria and Germany, which was
expressed in many circles. It was also argued that
these peoples had many features in common that
made such an alliance desirable, and that as a result
the goal was achieved without bloodshed. The
court concluded that these allegations, even if true,
were factually immaterial because the facts clearly
established that the methods used to achieve this
goal were aggressive. The decisive factor was the
military power of Germany, which was ready to act
in the event that it met resistance.

In the situation of Russian aggression against
Ukraine, the facts recorded in the decisions of
international judicial institutions, resolutions of the
UN, PACE, etc. confidently prove that the methods
used by the Russian Federation to achieve the goal of
accepting into the Russian Federation the territories
of Ukraine on which the Russian Federation held
«referendums»  («referendums» in  Kherson,
Zaporizhzhia, Donetsk and Luhansk regions) were
aggressive, the decisive factor was the military
power of the Russian Federation, which came into
force because it met resistance from the sovereign
independent Ukraine and the Ukrainian people.

Thus, any attempts to seize the territory of
another state are not recognized as legitimate
in international law. Accordingly, international
law recognizes that the Russian Federation’s
attempts to seize the territory of Ukraine are not
legitimate, and the use of such tools as elections
and referendums in the occupied territories for this
purpose is not legitimate.

On 23 May 2008, the UN International Court of
Justice ruled in the Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge (Malaysia/Singapore)
sovereignty case that any transfer of sovereignty
can be implemented only by agreement between
the two states concerned, for example in the form of
a treaty [13]. There is no such agreement between
the Russian Federation and Ukraine. Also in this
decision, the UN International Court of Justice noted
that an agreement can also be implied and derived
from the conduct of the parties. Sovereignty over
the territory may, under certain circumstances, be
transferred as a result of the fact that the owner
state did not respond to manifestations of territorial
sovereignty by another state. A lack of reaction
may indicate tacit consent. Ukraine carries out
armed resistance to the inclusion of the territories
of Ukraine in which the Russian Federation held
«referendums» («referendums» in the Kherson,
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Zaporizhzhya, Donetsk and Luhansk regions),
reacts negatively to manifestations of territorial
sovereignty on the part of the Russian Federation,
and Ukraine, by its behavior, demonstrates that
the referendums held by the Russian Federation
in the Kherson, Zaporizhia, Donetsk and Luhansk
regions are unconstitutional, and their results and
the acceptance of the territories of Ukraine into the
Russian Federation do not have legal force [14; 15].

Conclusions. In the temporarily occupied parts
of the territories of Donetsk, Luhansk, Zaporizhzhya
and Kherson regions, the so-called elections and
referendums are legally void measures organized by
the occupation administrations as another attempt
at the illegal annexation of Ukrainian territories by
the Russian Federation. Their results do not have
any legal consequences and cannot be accepted
and recognized by the international community.

The facts recorded in the decisions of
international judicial institutions, resolutions of the
UN, PACE, etc. confidently prove that the methods
used by the Russian Federation to achieve the
goal - the acceptance into the Russian Federation
of the territories of Ukraine on which the Russian
Federation held “referendums” (“referendums”
in Kherson, Zaporizhia , Donetsk and Luhansk
regions), the elections were aggressive, the
decisive factor was the military power of the Russian
Federation, which came into force because it met
resistance from sovereign, independent Ukraine
and the Ukrainian people.

No source of international law allows Russia to
rely on it as an opportunity to make a decision on
the inclusion of territories of Ukraine in which the
Russian Federation held so-called “referendums”
(“referendums” in the Kherson, Zaporizhzhya,
Donetsk and Luhansk regions), elections. Also,
the Russian Federation could not use its national
legislation for this.

Russia commits war crimes and uses “means
of terrorism”, one of which is the financing of so-
called elections and referendums in the territories
temporarily occupied by Russia in Georgia, Ukraine,
and Moldova.
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