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3oBHimHbOEKOHOMIYHI gorosopu (3EJ[-moroBopu) — me yroaum Mix
KOMIaHISIMH 3 Pi3HHX KpaiH, O[O0 PeryJIIOIOTh iXHi MpaBa Ta 0OOB’S3KH B
MDKHapOIHIH TOpriBii. Taki JOrOBOPH BaXKJIMBI HE JIMIIC Ui MPUBATHOTO
Oi3Hecy, anme W I JAepXKaBH, OCKUIBKM CIPHAIOTh  BaJIOTHUM
HaIXOKCHHAM, MiXKHAPOIHIM CHIBIpalli Ta 3a)Ty9€HHIO TEXHOJIOTi .

OCHOBHI XapaKTepHUCTHKH Ta eneMeHTH 3E/]-moroBopis:

— TpancrHanionaneHU# xapaktep — 3E/I-moroBopu BiApI3HSAIOTHCS Bif
3BUYaiHHUX LMBUILHO-TIPABOBHX JOTOBOPIB THM, L0 PErYJIOIOTh BiTHOCHHU
MIXK KOMIIAHISIMH 3 Pi3HUX KpaiH. 1le 3yMOBIIIOE CKIIAIHIIY CTPYKTYPY Ta
IIUPILINI CIIEKTP YMOB.

— OOoB’s3k0Bi eneMeHTH — UYiTke BU3HAYEHHS CTOPIH JOrOBODY,
iXHBOTO IOPUIMYHOTO CTATyCy Ta KOHTAKTHUX JaHHUX, NETAIbHUH OIHC
TOBapy, MOCIyrd abo Ail, 10 € IMpPeAMETOM IOTOBOPY, BH3HAYCHHS I[iHH,
BaJIOTH IUIATEXy, (POPMH Ta CTPOKIB PO3PaxyHKiB, YMOBH Ta TEPMiHHU
ImocTavyaHHs, MICIle Tepeiadi ToBapy, CTpaxyBaHHsS, cepTUdikamii Ta
MUTHOTO OQopMIeHHS, (HOpC-MaKOpHI OOCTaBUHU, TOPSIOK BUPIMICHHS
CHopiB, apOiTpaskHe 3acTepeXEeHHs, BUOIp NpaBa Ta IOPUCIUKIIII.

— Y MDKHapoJHHX KOHTPAaKTax OCOOJIMBA yBara IPHIUISETHCS yMOBaM
[aKoTepMc, oOruIaTi, BaTIOTHOMY KOHTPONIO Ta  (OpPC-MaKOPHUM
obcTaBrHaM?,

! Verkhovna Rada of Ukraine. (1991). Zakon Ukrainy «Pro zovnishnoekonomichnu
diialnist» No. 959-XII. https://zakon.rada. gov.ua/laws/show/959-12

2 International Chamber of Commerce. (2020). Incoterms® 2020: Rules for the use of
domestic and international trade terms. ICC Publications.
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®Dopc-maxkop (Big ¢p. force majeure — BuIma cuia) — I¢ IOPUANIHA
KOHCTPYKIis, IO 3BUIBHAE CTOPOHY IOTOBOPY BiXl BIATIOBiZAaIBHOCTI 3a
MOpYIICHHST 3000B’s3aHb 4Yepe3 HaI3BUYalfHI Ta HemependadyBaHi
o0cTaBUHH, IO HE MiANAIOTHCH i KOHTPOIIO. Y MiXKHApOIHOMY TpaBi (opc-
Ma)kop BH3HAHO YHIBEpCAIBHOIO KaTETOPI€T0, sIKa BiToOpakeHa y YNCIICHHUX
TIPaBOBHX JpKepenax, Takux sk Korsentist OOH mpo moroBopu MiKHapoIHOT
KymiBJi-nponaxky Tosapis (Binencwka konsenuisa 1980 p.) Toro®.

B VYkpaini ¢popc-Maxop 3aKkpiruieHuH y:

— lluBineHOMY Konekci Ykpainu (ct. 617);

— Tocnopapcekomy konekci Ykpainu (ct. 218, ct. 219)

— 3V «IIpo TOproBo-npoMHUCIIOBI MANaTH B Y KpaiHi».

3acBimyeHHsIM (opc-Maxopy, € ceprudikar. BiH migrBepikye umie
HAsBHICTh 3araJlbHHX YMOB, a CTOPOHa NOBMHHA IOBECTH, SK came Ii
OOCTABUHY yHEMOXKIIMBHIIM BUKOHAHHS CaMe ii KOHKPETHOTO 30008’ 13aHHsA".

B Vxkpaini popc-maxxopom B 2022 porri Oyia BU3HaHA BiifHa Ta BUIAHHIHA
saranpHUH cepTudikar Bix TIIII. Ha mo mocrminaroTecs mianpueMcTBa pH He
MOJKJIMBOCTI BUKOHAHHS JOTOBOpiB. AJle JesKi MiAIPHUEMCTBA 3MOTIH
PEJIOKYBaTHCS Ta BIXHOBHTH CBOIO AiSUTBHICTH IOBHICTIO YM YacTKOBO Ha
OinbII OE3MEYHUX TEPUTOPISIX.

OcHOBHI PO0JIEMH BUKOHAHHS 30BHIITHLOCKOHOMIYHUX JJOTOBOPIB:

— 3MiHa MOXJIMBOCTEH BHKOHAaHHS, a caMme BTpara JOCTYIy [0
00JagHaHHA, CKIIAMiB, MEPCOHANY, MOCTayaabHUKIB. [{e Moxe TUMUYacoBo
YHEMOXJIMBUTH BHKOHAHHs 3000B’s3aHb, ajie 4acTo NpoOIeMH MOXHA
BUPILIHUTH, IPUCTOCYBABIIKCH 710 HOBUX YMOB.

— Brpara 3B’s13Ky 3 HapTHepaMH MOXe BiIOyBaTHCS y 3B 3Ky 3 3MiHOIO
KOHTAaKTHUX JaHHMX 0e3 IOBiJIOMIICHHS, BTpara JOKYyMCHTIB, NpoOIeMH 3
IHTEpHETOM, 3BUTPHEHHS BIANOBITANBHUX OCIO, IO TPH3BOIAWTH MO
HETIOPO3yMiHb, CYIIEpEYOK 1 pO3PUBY BiTHOCHH.

— 3MiHa Micls BiIBaHTAKCHHS/OTPUMAHHS, MOPYIICHHS MapIIPYTiB,
npo0JIeMH 3 EKCIIOPTOM/IMIIOPTOM, TPYIHOILI 3 BaJIIOTHUMH PO3paxyHKaMHu,
110 YCKJIaJIHIOE BUKOHAHHS JIOTOBOPIB i BUMAarae neperisty ymos®,

3nmoBKuBaHHS (OPC-MaKOPOM YMOBHO MOKHA TMOAUIHTY HA TEXHIYHI Ta
YMUCHI:

3 United Nations. (1980). United Nations Convention on Contracts for the International Sale
of Goods (CISG). https://uncitral.un.org/en/texts/salegoods/conventions/sale_of _goods/cisg

4 Verkhovna Rada of Ukraine. (1998). Zakon Ukrainy «Pro torgovo-promyslovi palaty v
Ukraini» No. 671/97— BP. https://zakon.rada.gov.ua/laws/show/671/97-sp

5 Bepuas-Jlykasempka O.M. ITPOBJIEMHI TIMTAHHA BUKOHAHHS OKPEMUX
BUAIB JAOI'OBOPIB B YMOBAX BOE€HHOI'O CTAHY. IOpuanunuii HayKOBHit
enektpoHHnit kypHan. URL: http://www.lsej.org.ua/7_2022/128.pdf (mara 3BepHEHHS:
31.03.2025).
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a) TexHiuHI 37OBXHBaHHA — 4Yepe3 HEIOTPUMAHHSI IOPSAKY
3acTocyBaHHS (popc— Maxopy:

— momaHHsA ceprudikata TIII 3agHiM YWCIIOM, MCHA BHHAKHEHHS
MOPYIICHHS;

— BIACYTHICTh CBOEYACHOTO IIHCEMOBOTO TOBIIOMIICHHS KOHTPAreHTa;

— y3araJpHEHE IIOCHIAHHS Ha «BOEHHMH cTaH» 0€3 KOHKpeTH3amii
00CTaBHH;

— BIACYTHICTh  OyJb-SIKMX [l IIOAO YacCTKOBOTO BUKOHAHHS
30008’ s13aHHA°.

0) YMHUCHI 3JI0B)KMBaHHS — KOJIM CTOPOHA!

— (aKkTUYHO BiZHOBMNA MiSUIBHICTB, aje MPOJOBXKYE IMOCWIATHUCS Ha
(dopc-maxop;

— 3acTtocoBye (opc-maxop selectively — mo HeBHTiTHUX 3000B’s3aHB,
3aJIMIIAI0YH BHTIIHI O€3 3MiH;

— BHMara€ OJHOCTOPOHHBOTO ITiIBUIICHHS LIHH, 3MiHA YMOB TIOCTaBKH;

— He BXKHUBAE KOJTHUX 3aXOJiB IS MiHIMI3aIlil HACTiIKiB' .

OCHOBHMUMHM HETaTHBHHMHU NPAaBOBUMH HACIHiJKaMH MICJS PO3TILILY
CyZIOM CIIpaB, 1010 370BXXUBAHHS (popc-Makop MOXKYTh OyTH:

— He BHU3HaHHA (aKTy 3BUIBHEHHS BIJN BIANOBIJaNbHOCTI (HaBITH 3a
HasiBHOCTI ceprudikara TTII);

— HaKJIaJeHHs MOBHOI MaTepiallbHOT BiIIOBIIANIBLHOCTI 32 MIOPYLICHHS;

— CTSTHEHHs 30UTKIB, 3aBAaHUX KOHTpAreHTy (y TOMY YHMCIi BTpaueHUN
puOyTOK);

— BU3HAHHA il CTOPOHH MOPYIICHHSM MPUHITAITY T0OPOCOBICHOCTI, IO
Mo3ke OyTH BpaxoBaHO y MaifOyTHIX criopax;

— BHMHECEHHs DINICHHS HA KOPHCTh 1HO3EMHOI CTOPOHH, IIO CTBOPIOE
PUBHMKH peNyTalliiiHUX BTPAT Ul yKpaiHChKOro Gi3Hecy®.

{06 MmiHiMi3yBaTH MpoOIeMH 3 BUKOHAHHSIM MIKHApOIHHUX JTOTOBOPIB
PEIIOKOBAaHUMH IIAMPUEMCTBAMHU IIiJ] Yac BifHM, HEOOXiOHI 3MIHH B
3aKOHOJIABCTBI, JOTOBIPHIH MpaKTHII Ta MiAX0ax O BUPILICHHS CIIOPIB.

1. YnockoHalieHHs 3aKOHO/IaBCTBA:

— YTouHeHHs NOHATTSA (OPC-MAKOPY — YITKO PO3AUIMTH 3aralibHi
BOEHHI OOCTaBHHM Ta KOHKPETHI IEPEIIKOIH Ui BUKOHAHHS JOTOBOPIB.
BcraHoBHTH MiHIMAIBHMK TIEpENiK JI0Ka3iB BIUIMBY BIMHM Ha BHKOHAaHHS
JIOTOBOPIB. 3alpOBAINTH €AMHY (HOpMY MOBITOMIICHHS PO (Hopc-Makop.

& Supreme Court of Ukraine. (2023). Case Ne910/5078/22. https://reyestr.court.gov.ua

" Commercial Cassation Court. (2023). Orysig MpakTUKH IIOAO 3IOBKHBAHHS (opc-
maxxopom. https://so.court.gov.ua

& Mukona Makcumos. Cys10Ba MpaKTHKa MIOJI0 3aCTOCYBaHHs (popc-Maxkopy s GizHecy
mig uac BiHM. Think brave. Think brave. Octanni HoBuHHM Oi3Hecy VYkpainum. URL:
https://biz.ligazakon.net/analitycs/217823_sudova-praktika-shchodo-zastosuvannya-fors-
mazhoru-dlya-bznesu-pd-chas-vyni (zara 3seprenns: 31.03.2025).
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— 3000B’s3aTH  MIANPHEMCTBA  TOBIJOMJISATA  KOHTPAareHTiB  TIPO
penokamito. CIPOCTHTH TIPOLEAYypYy 3MiHH KOHTAaKTHOI Ta FOPHUAWYIHOT
iH(popMamii. BCTAHOBUTH peXUM «THMYacOBOTO IPUITMHEHHS TisITBHOCTI».

— 3wmian g0 3akoHy «[Ipo 30BHIIIHFOCKOHOMIUHY NiSIIBHICTBY», a came
JIeTai3yBaTH TOPSAHOK Tmeperimy abo mnpmiynuHeHHS 3E]I-moroBopis.
3anpoBaguTH MEXaHi3MH aNbTEPHATHBHOTO BUPIIICHHS CIIOPIiB.

2. PexoMmeHmanii st JOrOBipHOT IPAKTHKH:

— Cranpaprusaniss Gopc-MaKOPHUX 3acTEpPeXeHb — L€ BKIIIOYCHHS
PO3LIMPEHHX NepesiKiB Haa3BuuaiiHux oOctaBuH. [lepenbayaru neranbHuit
anroput™ iy pasi dopc-maxopy. BcraHommoBatH 000B’SI3KOBICTH
YaCTKOBOI'O BUKOHAaHHS 3000B’s13aHb.

— BBeneHHs NyHKTYy IIpO peJOKalilo, caMe BHM3HAUCHHS HOPSIKY
MOBITOMJICHHSL TIPO 3MiHY MicIle3HaXOKEeHHA. [lepen0auynT MOMKIIUBICTD
MepEeHECEeHHs CTPOKIB a00 3MIiHM ITyHKTIB MOCTaBKU. BCTaHOBUTH MeXaHi3M
3MIHH TEXHIYHHX YMOB BUKOHAHHS IOTOBODY.

— IlepenbaunTit MOXJIMBICTE TeEpersimy IMiH, 0OCATIB, CTPOKIB.
Jl03BOJIUTH THMYACOBY «may3y» y BHKOHAHHI 3000B’s3aHb. 3000B’s3aTH
CTOPOHHM BECTH MEPETOBOPH Iepe]] 3aCTOCYBAHHIM CaHKIIIH.

3. Pone cynais ta TIII:

CynoBa TIpaKTHKa CIUPAEThCS HA  JIOTPUMYBaHHS  IPHHLUIIB
JIOKAQ30BOCTi, ~IPHUYMHHO-HACIIJKOBOTO 3B’SI3Ky Ta MPOMOPIIHHOCTI.
dopMyBaHHs y3araJbHEHHS NPAKTHKH I0J0 BHKOHAHHS JIOTOBOPIB.
3acTOCOBYBaHHS MPHUHITUI T0OPOCOBICHOCTI.

ToproBo-npomuciioBa mnanara YKpaiHH NPOBOJUTH EKCIEPTHY OLIHKY
oOcTaBuH Qopc-Maxopy. bepe ydacTs y po3po0ii madioHiB TOBIJOMIICHB,
3pa3KiB IOTOBOPIB, popM mokasiB. [IpoBoanuTs iHGOpMAIIiifHI KaMITaHii IS
Oi3Hecy.
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PUBLIC SERVICES IN THE SUBJECT OF ADMINISTRATIVE
LAW IN MODERN CONDITIONS

Yevhen LEHEZA
Doctor of Juridical Sciences, Professor,
University of Customs and Finance
Dnipro, Ukraine

The change from a «state-centricy ideology to a «people-centric» one, the
recognition of the priority of serving the state to the person (public service
activity) are, of course, as noted by S. G. Stetsenko, positive achievements of
Ukrainian society™.

In the works of Ukrainian lawyers, when using the category of «services»,
the main emphasis is placed on legal aspects, in particular on the
administrative procedure for their provision. This can be explained by the fact
that the first scientists who formed the theory of services in Ukraine were,
first of all, representatives of the science of administrative law
(V. B. Averyanov, |. P. Golosnichenko, S. V. Kivalov, I. B. Koliushko,
V. S. Kuybida, A. O. Selivanov, V. P. Tymoshchuk and others).

V. M. Garashchuk argues that the fact that the main opponents of this
theory are also representatives of legal science, who question the very
possibility of using the category of «services» in relation to the activities of
state authorities and local self-government bodies, has led to particularly
lively discussions on this issue in jurisprudence?.

Thus, G. M. Pisarenko and O. M. Bukhanevych note that the modern
doctrine of administrative law, which is being formed in Ukraine, provides
for a certain shift in emphasis, a new understanding of «publicity», due to a
return to basic humanitarian values, to the recognition and consolidation of
the inalienable natural rights of man and citizen [3, pp. 22-23; 4, p. 25]. This
provision is also enshrined in the Constitution of Ukraine, which proclaimed
the need to transition from the ideology of state dominance and state interests
over individual interests that prevailed in the past to the ideology of the state
serving the person, guaranteeing, ensuring and protecting the fundamental
rights and freedoms of man and citizen by the state®.

! Stetsenko S. G. (2007). Administrative Law of Ukraine: K.: Atika, 624 p

2 Garashchuk V. M. (2001). Administrative services — a new institution or a new mistake?
Bulletin of the Academy of Legal Sciences of Ukraine. No. 3. 109-114.

% Bukhanevich O. M. (2016). Theoretical, legal and praxeological principles of providing
administrative services in Ukraine: dissertation ... doctor of legal sciences: speciality 12.00.07

522



T. O. Kolomoyets and S. G. Stetsenko attribute social relations that arise
within the framework of the provision of administrative services to the
subject of administrative law and consider such activities to be a component
of the method of regulating this branch of law*.

Public services are activities of public administration bodies carried out
at the expense of public funds. This definition is essentially very close to the
definition of the category of «public service» in European law, but presented
from the point of view of the subject of their provision and the source of
financing.

Public services by the source of financing for the provision of this type of
service, that is, the type of budget, include administrative services, which in
turn are divided into state and municipal services®.

State services are services provided by state authorities (primarily
executive) and state enterprises, institutions and organizations. State services
also include services provided by non-state organizations in the exercise of
delegated powers, etc. In this case, the first place for determining the nature
of the service is not the direct subject of its provision, but the subject that is
responsible for it, and the source of financing for the provision of this type of
service is the state budget. Municipal (municipal) services are services
provided by local government bodies, municipal enterprises, institutions and
organizations. The source of financing for the provision of municipal services
is the local budget. O.M. Bukhanevich notes that, unlike the concept of
«administrative servicesy, the term «public services» has a broader meaning.
0.M. Bukhanevich explains that, first of all, public services can be provided
by state and non-state structures, but the main thing that unites them is the
interest of society in their provision, social significance®.

0O.M. Bukhanevich argues that the concept of «public services»
essentially covers the spheres of social relations that are regulated by both
civil and administrative law. In these spheres, there is a differentiation of
legal regulation, which is determined by two main factors: the subject of
service provision and the content of legal relations that arise in this case.
Public services are based on public interest, which is understood as the
interest of the social community determined by the state and secured by law,

«Administrative law and process; financial law; information lawy; Institute of Legislation of the
Verkhovna Rada of Ukraine. K. 455 p.

4 Stetsenko S. G. (2007). Administrative Law of Ukraine: K.: Atika, 624 p

5 Leheza Ye. O. (2016). Theory of public services: administrative and legal component.
Monograph. Kherson: Publishing house «Helvetica», 2016. 452 p.

¢ Bukhanevich O. M. (2016). Theoretical, legal and praxeological principles of providing
administrative services in Ukraine: dissertation ... doctor of legal sciences: speciality 12.00.07
«Administrative law and process; financial law; information law»; Institute of Legislation of the
Verkhovna Rada of Ukraine. K. 455 p.
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the satisfaction of which serves as a condition and guarantee of its existence
and development. In the most general form, public interest means the interest
of the human community — the population, the people, etc.”. What exactly the
state authorities define as public interest depends on the level of legal culture
and legal awareness of the subjects of lawmaking. And what the authorities
see as the common good may actually diverge from the interests of a
significant part of the population.

But in any case, the requirements that are imposed on public
administration objects must ensure the general welfare of the people of
Ukraine and cannot express the private interest of public administration
subjects. It is in the last thesis that the essential difference between private
and public interests lies.

Public interest is nothing more than a certain set of private interests®.
Accordingly, it does not matter how many people a public administration
subject protects — the main thing is that it acts in accordance with the principle
of legality and does not defend private personal (third parties related to it)
and corporate interests. Thus, it is the public interest that underlies the
provision of public services. The modern understanding of administrative law
allows us to confidently assert that public services are part of the subject of
administrative law.

" Leheza , Yevhen. Pisotska, Karina. Dubenko, Oleksandr. Dakhno, Oleksandr. Sotskyi,
Artur. (2022). the essence of the principles of ukrainian law in modern jurisprudence. Revista
Jjuridica  portucalense, december, 342-363. doi: https://doi.org/10.34625/issn.2183-
2705(32)2022.ic-15

8 Sinkevych, O., YurovskaV., Komissarova, N., Tkachenko, O., & Leheza, Y. (2024).
Subjects of public authority in matters of combating terrorism: legal regulation, administrative
and criminal aspect. lus Humani. Law Journal, 13(1), 1-14.
https://doi.org/https://doi.org/10.31207/ih.v13i1.332
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