MIHICTEPCTBO BHYTPILIHIX CIIPAB YKPAIHU
HANIOHAJIbHA AKAJIEMISA BHYTPIIIHIX CIIPAB

Kgamidikamiitna HaykoBa

Ipals Ha IpaBax pyKOIHCY

MYCATEHKO BITA CEPTTIBHA

YK 343.222:343.431

JANCEPTANIA

KPUMIHAJIBHA BIAIIOBIJAJIBHICTD 3A TOPI'IBJIIO JIIOJIbMH

08 «IIpaBo»
081 «IIpaBo»

[Tomaetncst Ha 3700y TTS CTyIIeH JOKTOpa (imocodii

Jluceprarisi MICTUTh pe3yJbTaTH BIACHUX JOCHIKEHb. BuKopucTaHHA ifeH,

pe3yibTaTIB 1 TEKCTIB 1HIIUX aBTOPIB MalOTh NMOCHWJIAHHS Ha BIAMOBIIHE HKEPEIIo

B. C. MycaTeHko

HayxkoBuii kepiBHuk Cmarawk Quaexcanap Boroaumuposuy,

KaHJWIaT IOPUIUYHUX HAYK, TOLEHT

Kuis - 2025



AHOTAIIA

Mycamenxo B. C. KpuminaiabHa BiMOBIIANBHICTD 3a TOPTIBIIO JIIOJAbMH. —
Kesanigixayiiina nayxoea npays na npasax pykonucy.

Juceprariis Ha 3M00yTTS CTyIneHs JOKTopa ¢inocodii 3a cremiansHicTio 081
«IIpaBoy». HarmionanpHa akagemist BHyTpilHiX crpas, Kuis, 2025.

Jucepraiiisi BUCBITJIIOE KOMILIEKC TEOPETUYHHMX 1 MPAKTUYHUX ACHEKTIB,
OB’ SI3aHUX 3 KPUMIHAJIBHO-TIPABOBOIO XapPaKTEPUCTUKOIO CKJIAy KPUMiIHAILHOTO
npaBonopyieHHs, nepeadadeHoro crarrero 149 KK VYkpainu Ta nutanHs i
YAOCKOHAJICHHS.

BpaxoByroun iHTEHCUBHY TpaHChOpMaIlil0 CyCHIIBHO-TIPABOBOI pealbHOCTI
Ta 3aBJaHb JJIA HalIoi KpaiHM B YMOBaX BOEHHOTO CTaHY, ITiJl BILTABOM IIPOIIECIB
roOanizarii, udposizallii, MPOBEICHO aHaJ3 TEOPETUKO-METOI0JIOTIYHUX OCHOB
JOCITIDKEHHSI KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI 32 TOPTIBIIO JIOABMU. 3pOOJICHO
BHUCHOBOK, 1110 YMHHA peaakinis cT. 149 KK Vkpainu € 3actapinoro Ta He BiANOBIIA€E
aHl Cy4YacHi¥ MPaKTHIll BUMHEHHS 1IbOTO KPUMIHAJIBHO MPOTUIIPABHOTO JISTHHS, aH1
MIKHApPOJIHO-MIPAaBOBUM  3000B’s3aHHSIM,  y3THM  YKpaiHOIO B MeEXax
€BPOIHTErpaIliiHOr0 KypcCy, 10 BKa3ye Ha HEOOX1THICTb 11 yA0CKOHATICHHS.

[IpoananizoBaHO  ICTOpUYHI  ACTEKTH CTAHOBJCHHS Ta  PO3BUTKY
KPUMIHAIBHOI ~ BIAMOBIIALHOCTI 32 TOPTIBIIO JIOABMU. BigzHaueHo mpo
BIJICYTHICTh TPOTSATOM TPHUBAJIOT0 Yacy KPHUMIHAJIBHO-TIPABOBOI 3a00pPOHM IHMX
nisiHb.  [IpoBemeHO OIS ICTOPUKO-TIPABOBUX JDKEPEN, IO PeriaMeHTYyBaIH
BIJIMTOBIIaJIbHICTh 32 TOPTIBIIIO JIFOJIEMH 1 TIEPEAYMOBH i1 BCTAHOBJICHHSI.

3ayBaX€HO, IO BIEpIIE KPUMIHAIBHY BIAMOBIJATBHICTE 3a TOPTIBIIO
JHOJbMUA OYyJI0O BCTAHOBJIEHO MICJII BHECEHHA 3MiH /10 KpUMIHaIbHOrO KOJEKCY
VYkpainu 1960 p. 3akonom Ykpainu «IIpo BHeceHHs 3MiH Ta A0NOBHEHb Yy Kogekc
npo nuiod Ta ciM’io Ykpainuw» Bia 24 O0epesna 1998 poky Ne 210/98-BP nuisixom
nonoBHeHHs crarrero 124-1. Topriens moasmu. Ilicna npuitHaTTs HoBoro KK

Vkpainn 5 kBiTHA 2001 p. Ta HaOyTTd YMHHOCTI | BepecHd WLBOTO K POKY,



3
KpUMIHaJIbHA BIAMOBIJAIbHICT TIepen0ayueHa ctaTTero 149, sika 3a3HaBaia 3MiH Ta
nornoBHEHbB J10 2018 p.

[IpoBeneHo aHami3 Cyq0BOI MPAKTUKHU IMIOA0 KBami(ikaIli Ta NMpU3HAUYCHHS
MOKapaHHs 3a TOPTiBIIO JtopMu B iepiof 3 2020-ro mo tpaBus 2025 pp., pimeHb
€BpONEHCHKOTO Cyy 3 TIPaB JIFOAUHH, K1 CTOCYIOTHCSI MIUTAHHS TMPOTHUAIT TOPTIBII
JIOJIbMH, TIOPYIIICHb TIPaB JIOJUHU Ta 3000B’s3aHb JEPKAB Y KOHTEKCTI 3aXHUCTY
KEPTB TOPIIBII JIIOABMH, CHUCTEMH MDKHAPOAHO-NPABOBUX CTAHAAPTIB, SKI
perjiaMeHTyoTh 0OpOoTHOY 3 IIMM MPOTUIIPABHUM JISIHHAM (30KpeMa, IMOJIOXKEHb
MixkHapoaHux koHBeHU1d OOH, Paau €Bponu ta €Bponeiickkoro Coro3y), a TAKOX
OCHOBHHX JIOKTPUHAJILHUX MOJIOKEHb KPUMIHAJILHOTO TPaBa, 110 BU3HAYAIOTh 3MICT
IHCTUTYTY KpUMIHAJIBHOI BiJIMOBIIaJIbHOCTI B 3a3HaY€HIi cdepi.

VY pocnmipkeHHI yBary 30CEpEIKEHO Ha MPAKTUYHOMY BIPOBAIKEHHI
TI0JIOKEHb PUMCBKOTO cTaTyTy Mi>)KHapOJTHOTO KPUMIHAJIBHOTO CYAy Ta MOMPaBOK
JI0 HOTO B KOHTEKCT! MPUTATHEHHS 10 BIAMOBIAAIBLHOCTI 32 TOPTIBIIIO JIIOJIbMH,
BIJIME)KYBaHHI BiJi BOEHHHMX 3JIOYMHIB 1 BHSIBJICHHI MPOOJEMHUX AacCIHEeKTiB
3aCTOCYBaHHSI  BIJNOBITHUX HOPM Y CYJIOBIM MpakTUIll Ta JisSJIBHOCTI
IPaBOOXOPOHHUX OpraHiB YKpaiHu.

BusnayeHo 3akoHomaB4i KOJi31i, MPOTaIMHU Ta HEIOJIKA HOPMAaTUBHOTO
pEryJIOBaHHS, IO TMEPENIKOKAIOTh €(EeKTUBHOMY MPaBO3aCTOCYBaHHIO IIi€l
HOopMU. OOIPYHTOBAHO HEOOXIHICTH PO3POOJICHHSI Ta BIPOBAKEHHS HAYKOBHX
MPOTMO3UIIIHA 010 YAOCKOHAJICHHS MEXaHI3MiIB KPUMIHAJIBHOI BiIOBIIAILHOCTI 3a
TOPTIBIIIO JIIOABMHU 3 OTJISIy HAa MDKHAPOJHO-TIPABOBI 3000B’si3aHHA YKpaiHU ©
aKTyaJbHI BHWKJIMKHA TIPAaBO3aCTOCOBHOI MpakTUKHU. [IpoaHaizoBaHO €BOJIIOIIIO
IIPABOBOTO PETYJIFOBAHHS NPOTHIII TOPTIBII JIOARMH B YKpaiHi Ta 3apyOiKHHX
KpaiHax, 30KpemMa, Ha MPUKJIaJl aepkaB-uieH1B €pponelicbkoro Corwo3y, a31iicbKoro
periony Tta Cnonyuyenux IlItaTiB AMepuky.

OxpeciaeHo KpUMIHAJIBHO-NPABOBY MPUPOLY TOPIiBIl  JIFOABMH  SIK
KOMIUICKCHOTO ~ KPUMIHAQJIBHOTO  TPaBOMOPYIICHHS, IO  BHUPI3HAETHCA
0aratockiiajoBor0 00’€KTUBHOK CTOPOHOIO Ta MOEAHYE €JIEMEHTH KpUMIHAIbHUX

PaBOMOPYIIEHb MPOTH BOJII, YECTi, TJHOCTI, cTareBoi cBoboau. [loBeaeHo, 1o
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CKJIaJ] KpUMIHAJIBHOTO MTpaBOMOpYIIeHHs, iependaueHoro ct. 149 KK Ykpainu, mae
dbopManpHUN XapakTep, a s Horo KBamidikaiii BAXIMBUM € HE JIUIIE BYMHCHHS
T 11010 BepOyBaHHS, IEPEMIIIIEHHS YU YTPUMAaHHS 0COOH, a i BCTAHOBJICHHS] METH
MOTANBINO] €KCIUTyaTailii, sika € KIOYOBUM €JIEMEHTOM KPHUMiHAJIhHO-TIPABOBO1
OIIIHKH JISTHHSI.

JlocikeHO O3HAaKM 00’€KTa TOPriBiIi JIOABMH Ta apryMEHTOBAHO, IO
Oe3nocepeHIiM 00’€KTOM € CYKYIHICTh HEMAallHOBUX MpaB 0COOM — MpaBO Ha
CcBOOOY, TJIHICTh, (PI3UUHY HETIOTOPKAHHICTh, BOJII0. BU3HAYEHO, IO TOTEPHIIUM
BIJl TOPTIBIIL JIFOABMH MOKe OyTH Oynab-sika pizuyHa oco0a, HE3aJIeKHO Bija BIKY,
CTaTl, HAI[IOHAJILHOCTI, IPABOBOT'O CTATYCY UM 3rOJIM HA y4acTh B €KCIUTyaTallli.

3’sicoano, mo cr. 149 KK Vkpainu oOXOIUTIO€ BIJIMOBIIAIBHICTE SIK
3arajpbHOTO, TaK 1 CHEe1aJbHOro Cy0’€KTa, 30KpeMa, CIIyKOOBHUX 0C10, OpraHi3aropis
KaHAJIIB HE3aKOHHO1 Mirpaiii, BiHCHKOBOCTY>KOO0BIIB TomIO. I[IpoananizoBaHo
0COOJIMBOCT1 TIPUTSATHEHHS TaKuX OCI0 10 KPUMIHAJIBHOI BIJAMOBIJAIBLHOCTI B
KOHTEKCTI YMHHOI'O 3aKOHOJABCTBAa Ta PIZHOBHUJIIB CITIByYacTi — oOpraHizaiiito,
MOCOOHUIITBO, MiAOYPIOBAaHHS — 13 3ally4CHHSIM MIKHAPOIHOTO €JIEMEHTA, KOJIH
CITIBBUKOHABIII a00 yYaCHUKH MepeOyBalOTh Y IOPUCAMKIIIAX PI3HUX KpaiH.

VY Mexax aHamizy cy0’€KTUBHOI CTOPOHM TOPTIBJII JIOJbMU OOIPYHTOBAHO,
mo as kBanidikaiii 3a ct. 149 KK Ykpainu 000B’13K0BOIO € HasSBHICTh MPSMOTO
YMHUCITy, CIPSIMOBAaHOTO Ha eKcIuTyaTaliro ocobu. JloBemeHo, IMO O3HaKa
«EKCIUTyaTailish» MoTpedy€e MIUPIIOro TIYMAaydeHHS SIK BUKOPUCTAHHS OCOOU st
OTPUMaHHSI MaTepialbHOI YM 1HINOI BUTOJH, IO OXOIUTIOE CEKCyalbHY, TPYAOBY,
BICHKOBY, PENIPOAYKTHBHY, KPUMIHAJIbHY €KCILTyaTallito TOMIO.

30cepeKeHo yBary Ha MPOOJIEMHHX AacCMeKTaX KpPUMIHAIBHO-TIPaBOBOL
kBamiQikalii TOPriBii JIOJbMH, CEpell AKUX BIJ3HA4Y€HO: 1) BiIMEXKYBaHHS Bij
IHIIMX KPUMIHAJIBHUX MPaBOMOPYIIEHb, KI MAalOTh CXO0X1 OO ’€KTHBHI O3HAKH
(BUKpaZicHHS JIIOJWHW, HE3aKOHHE TO030aBIICHHS BOJI, BTSATHCHHS B 3aHATTS
MPOCTUTYIIEI0); 2) 0COOMMBOCTI KBaTihiKaIlli 3a1€KHO BiJ] CTafli MOro BUMHEHHS
(roTyBaHHS, 3aMax, 3aKIHU€HE KpHMiHaJIbHE MPABONOPYIICHHS); 3) KOHKYpPEHIis

HOPM I110JI0 BYMHEHHS TOPTIBJI JIFOAbMHU, MOEJHAHOTO 3 1HIIUMH KPUMIHAIBHUMU
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PABOMOPYIICHHAMH  (KaTyBaHHSM,  3TBaJITyBaHHSM, YOUBCTBOM  TOIIO);
4) BIANOBIAAJIbHICTH CITIBYYaCHUKIB 3aJICKHO BiJl (yHKIIIOHATIBHOI POJIi B peaizaiii
KPUMIHAJILHO MPOTUIIPABHOTO YMHCIY (TpaHCHIOPTYBaHHsS, BepOyBaHHS, HaJaHHS
3ac001B I IEPEMIIICHHS TOIIO); 5) CKIaAHI BUTIAKH PO3TOLITY BiMOBIATHFHOCTI
MIX OpraHi3aTopaMy Ta BUKOHABIISIMH, 30KpeMa B TPAHCHAITIOHAIbHUX 3JIOYMHHUX
rpymnax.

Ha oCHOBI TOpIBHAJBHOIO aHaji3y HaALlOHAIBHOIO 3aKOHOJABCTBA 3
KPUMIHaJIbHO-IIPAaBOBUMH HOpMaMu 3apyOikHuX kpaid (DeneparuBHoi PecyOmniku
Himeuunnu, @paniy3skoi PeciyOmiku, PecriyOmiku [Honbiai, Kanaau, Crionyyenux
[taTiB AMEpUKH), MI>KHAPOJAHUX JIOTOBOPIB 1 MPAKTUKOIO €BPOIEUCHKOro Cyay 3
paB JIIOJIMHU 3alPOTIOHOBAHO YJIOCKOHAJIEHHS 3aKOHOJIaBUO1 KOHCTPYKIIi cT. 149
KK Ykpainu uepe3 yrouHeHHs JUCTIO3ULINA CTATTI 3 METOI0 YHi(iKaIlli TepMIHOJIOT1i
3 MDKHApOJHMMH aKTaMH; PO3IIMPEHHs meperiky (opM eKciulyaTallii; BBeJICHHS
KBaTI(IKYyIOUMX O3HAK, MOB’SI3aHUX 13 BUNHEHHSM TaKUX JiHb IT1]1 9ac 30pOoHHOTO
KOH(UIIKTY, 1010 0ci0, sKI TepedyBalOTh MiJ 3aXHCTOM MDKHApPOIHOTO
I'YMaHITapHOTO MpaBa; BCTAHOBJICHHS JJOIaTKOBUX O3HAK CY0’€KTa Ta 3MiH Y CAHKIII{
CTaTT1 3aJIe)KHO B1Jl CTYNEHS TSHKKOCTI Ta HASIBHOCT1 TOBTOPHOCTI JTISTHHSI.

Y poboTi TakoX OKpPECICHO OCHOBHI TEHACHII HaIlOHAIBHOI CYJIOBOI
MPAKTUKH, CYTIEPEYHOCTI, a TAKOXK TUIIOBI MIOMUJIKH, IKUX MPUITYCKAIOTHCA M1 Yac
KBaTi(piKallii Ta MpU3HAYCHHS TTOKapaHHS.

KimouoBi cjoBa: kpuMiHalbHA BIJNOBIAAIBHICTh, TOPTIBIS JIIOJIBMH,
eKCIUTyaTallisi JIIOJUHU, TpPaHCHAIIOHATLHUN 37I0YMH, BEpOyBaHHS JIIOJIUHH,

ypa3nuBUii CTaH 0co0u, CyporaTHe MaTEPUHCTBO.
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SUMMARY

Musatenko V. Criminal liability for human trafficking. — Qualifying scientific
work in the form of a manuscript.

Dissertation for the degree of Doctor of Philosophy in the specialty 081
«Law». National Academy of Internal Affairs. Kyiv, 2025.

The dissertation is a comprehensive study devoted to the issues of criminal
liability for human trafficking, focused on improving the institution of criminal
liability for the commission of the specified crime, provided for in Art. 149 of the
Criminal Code of Ukraine. Taking into account the intensive transformation of the
socio-legal reality and the tasks for our country, caused by the influence of martial
law, globalization, and digitalization processes, as a result of the conducted scientific
analysis, the need to modernize the current legislative approaches to the criminal-
legal regulation of liability for human trafficking to harmonize them with the
international legal obligations assumed by Ukraine.

Based on the analysis of the results obtained during the study, it was

concluded that the current norm regulating liability for human trafficking is outdated
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and does not fully comply with either the modern criminal practice of committing
this crime, bringing it directly to responsibility, or the international legal obligations
undertaken by Ukraine on its path to European integration, which necessitates its
regulatory improvement.

Within the framework of this study, a review of historical and legal sources
that regulated criminal liability for human trafficking and the prerequisites for its
establishment was carried out. It was determined that criminal law has not long
prohibited this phenomenon.

For the first time since independence, criminal liability for human trafficking
appeared after amendments were made to the Criminal Code of Ukraine in 1960, by
the Law of Ukraine "On Amendments and Additions to the Code of Marriage and
Family of Ukraine" No. 210/98-VR dated 03/24/98, and was supplemented by
Article 1241 Human Trafficking. In the new Criminal Code of 2001, Article 149 of
the Criminal Code of Ukraine is devoted to liability for human trafficking.

The object of the study is public relations that arise in the context of the
implementation of state policy aimed at preventing, preventing, detecting,
investigating, and bringing to criminal liability persons involved in human
trafficking, as well as guaranteeing the inevitability of bringing to criminal liability
for the commission of the offense under study.

These legal relations cover the functioning of state bodies, law enforcement,
and judicial institutions, as well as Ukraine's cooperation with international
organizations within the framework of bringing criminal liability for this act and the
associated violation of human rights, considering it as an integral part of
transnational organized crime.

The subject of the study is the system of criminal law norms that establish the
grounds, scope, and limits of criminal liability for human trafficking, and also
determine the specifics of their application in conditions of full-scale armed
aggression against Ukraine.

Additionally, a comprehensive analysis of judicial practice on the

qualification and punishment of human trafficking 2020 — the first four months of
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2025, decisions of the European Court of Human Rights (ECHR) relating to human
trafficking, human rights violations and obligations of states in the context of
protecting victims of human trafficking, the system of international legal standards
regulating the fight against this illegal act (in particular, the provisions of
international conventions of the UN, the Council of Europe and the European
Union), as well as the main doctrinal provisions of criminal law that determine the
content of the institution of criminal liability in this area, was carried out. The study
paid special attention to the practical implementation of the provisions of the Rome
Statute of the International Criminal Court and its amendments, in the context of
bringing to justice for the crime of human trafficking, and distinguishing them from
war crimes, focusing on identifying problems in the application of relevant norms in
national judicial practice and the activities of law enforcement agencies. The
existing legislative conflicts, gaps, and shortcomings of regulatory regulation that
hinder effective law enforcement are analyzed. In addition, the need to develop and
implement scientifically based proposals to improve the mechanisms of criminal
liability for human trafficking, taking into account the international legal obligations
of Ukraine and the current challenges of national law enforcement practice, is
substantiated.

The dissertation pays special attention to a thorough analysis of the evolution
of legal regulation of combating human trafficking in Ukraine and foreign countries,
particularly in the member states of the European Union, the Asian region, and the
United States of America. The criminal-legal nature of human trafficking as a
complex criminal offense is revealed, which is characterized by a complex objective
side and combines elements of crimes against will, honor, dignity, and sexual
freedom. It has been proven that the elements of the crime provided for in Article
149 of the Criminal Code of Ukraine are formal since for its qualification it is
important not only to commit actions related to the recruitment, movement, or
detention of a person but also to establish the purpose of his further exploitation,

which is a key element of the criminal legal assessment of the act.
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Particular attention is paid to the study of the content of the signs of the object
of the crime. It is proven that the direct object of the crime is the set of non-property
rights of the person - the right to freedom, dignity, physical integrity, and will. It is
determined that any individual can be a victim of human trafficking, regardless of
age, gender, nationality, legal status, or consent to participate in exploitation, which
corresponds to the practice of the European Court of Human Rights and current
legislation.

Within the framework of the study, special attention is paid to the analysis of
the subject of crime and complicity in human trafficking. It is established that Article
149 of the Criminal Code of Ukraine covers the responsibility of both general and
special subjects, in particular officials, organizers of illegal migration channels,
military personnel, etc. The features of bringing such persons to criminal liability in
the context of current legislation and the types of complicity — organization, aiding,
and abetting — with the involvement of an international element, when co-
perpetrators or participants in the crime are located in different jurisdictions, are
analyzed.

Within the framework of the analysis of the subjective side of the crime, it is
substantiated that for the qualification of such an act as trafficking in persons, the
presence of direct intent aimed at the exploitation of a person is mandatory. It is
proven that the sign of «exploitation» should be interpreted broadly — as the use of
a person for material or other benefit, which includes sexual, labor, military,
reproductive, criminal exploitation, etc.

Particular attention is focused on the problematic aspects of the criminal-legal
qualification of trafficking in persons, in particular: 1) distinction from other crimes
that have similar objective features (kidnapping, illegal deprivation of liberty, use of
slave labor, involvement in prostitution); 2) qualification of a crime depending on
the stage of its commission (preparation, attempt, completed act); 3) competition of
norms when committing human trafficking in combination with other crimes
(torture, rape, murder, etc.); 4) assessment of the actions of accomplices depending

on the functional role in the implementation of the criminal intent (transportation,
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recruitment, provision of means of movement, etc.); 5) complex cases of distribution
of responsibility between organizers and perpetrators, in particular in transnational
criminal groups.

Based on a comparative analysis of the norms of criminal law of foreign
countries (Germany, France, Poland, Canada, USA), international treaties, and the
practice of the ECHR, the paper proposes to improve the legislative structure of
Article 149 of the Criminal Code of Ukraine. In particular, the expediency of:
clarification of the disposition of the article to unify the terminology with
international acts; expansion of the list of forms of exploitation; introduction of
qualifying features related to the commission of a crime during an armed conflict,
about persons protected by international humanitarian law; establishment of
additional features of the subject and changes to the sanction of the article depending
on the severity and repetition of the act.

The work also analyzed national judicial practice and identified its trends,
contradictions, as well as typical errors in qualification and imposition of
punishment. The results of the study are of important practical importance given the
developed changes to the legislation, as they contribute to a deeper understanding of
new legal approaches and the procedure for their application. They can be used by
pre-trial investigation bodies, prosecutors, judges, and lawyers for the effective
implementation of updated norms in law enforcement practice. In addition, these
results serve as an important scientific and methodological basis for the
modernization of educational programs of law schools, taking into account current
legislative changes.

Keywords: criminal liability, human trafficking, human exploitation,

transnational crime, human recruitment, vulnerable status of a person, surrogacy.
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BCTYII

OO0rpynryBaHHss BHOOpPY Temu aociig:keHHss. CTpIMKUNA PO3BUTOK
JIFOJICTBA, PO3BUTOK TEXHOJIOT1M, HayKH, MIEPEOCMUCIICHHS PUHKOBUX BIJTHOCHH Ta
yMOB Tpaili, o cGopMyBajlo HOBE YSBIEHHS NP0 CBOOOMY Ta CHPHUSIIO
YTBEP>KEHHIO PIBHOCTI MIpaB JIIOJIMHU, HE CTAJIO Ha 3aBaJii TOMY, 1110 CydacHa ¢opma
pabcTBa — TOPriBIS JIIOABMH — JIOCI 3aJUIIAETBCS THUM KPUMIHAIBHUM
IPABOMOPYIICHHSM, 1[0 HIBEIIOE OCHOBOIIOJIOXHI TMpaBa JIOJUHU. YMOBHU
CHOTOJICHHSI CTIPUSAIOTH TOMY, 1110 TOPT1BJIS JIFOABMU MPOJIOBXKYE ICHYBaTH i1 HA0yBae
HOBHUX (hOpM, 30KpeMa, uepe3 poCiiChKO-YKpaiHChKY BIifHY MTPU3BOIUTH JI0 Mirpartii
rpoMajsiH YKpaiHu BCepeIMHI KpaiHu Ta 3a 11 KOPJOHHU, COMaIbHOT HEPIBHOCTI i
eKOHOMIYHOi HecTabinbHOCTI. [lompu 3ycwimns MIKHApOAHHUX —OpraHizaiii,
1HO3EMHHUX MapTHEpPIB 1 YypsAay YKpaiHM, KpUMIHaJbHE MPAaBONOPYLIEHHS,
nependavene cr. 149 Kpuminansnoro koaekcy (nam — KK) Ykpainu 3anumaerses
npuOyTKOBUM, JIATEHTHUM 1 3 MIHIMaJdbHUMU BHUIAJKAMU HPUTSATHEHHS 10
KPUMIHAJIbHOI BIANOBIAQIBHOCTI BUHHUX. Lle siBuIEe cTaHOBUTH HEOE3IEKyY SIK AJis
npaB 1 CBOOO/I JIIOJIMHU, TAK 1 AJIs1 IEMOKPATUYHUX OCHOB CYCH1IBCTBA 3arajioM.

B VkpaiHi, sika € CyBEepeHHOIO 1 HE3aJIEKHOI0, JEMOKPATHYHOIO, MPABOBOIO 1
COIIIAJILHOIO JIEPkKaBoo, 4. 1 cT. 3 OCHOBHOTO 3aKOHY MPOTOJIONIYE, 110 JIFOJWHA, ii
XKUTTS 1 370pOB’sl, YECTh 1 TIAHICTb, HEJAOTOPKAHHICTH 1 Oe€3MeKa BU3HAIOTHCS
HAWBUIIOK COIIAIIBHOIO HIHHICTIO. Y 4. 2 M€l & CTaTTI 3aKpiIjIeHo, 10 IpaBa i
CBOOO/M JIFOJMHU Ta iX TapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh AiSTIbHOCTI
nepxkaBu. Crarrs 43 Koncturyuii Ykpainu nependavae TapaHTiio cBOOOIU W
3aXHCTy OCOOM, MpaBO Ha HaJIeXKHI, Oe3MedHl Ta 3J0pOBI YMOBHU Ipalli, IO €
3aMoOpyKOI0 MOBAaru A0 JIOJCHKOI T1AHOCTI, 1 BCTAHOBIIOE 3a00pOHY MPUMYCOBOI
nparii. JlomatkoBo 4. 2 ct1. 28 OcHOBHOro 3aKoHy 3a0e3meuye MpaBo KOKHOTO Ha
3a00pOHY KaTyBaHHSI, KOPCTOKOTO, HETIOACHKOTO a0 TaKoro, M0 MPUHUKYE
T1HICTD, ITOBO/KCHHS YU TTIOKapaHHS.

3asnaveni monoxxkenHss Koncrutymii Ykpaiam GopmyroTs GyHIaMEHT IS

OpOTUALl TOPTiBIl JIIOABMHU U 3000B’SA3YIOTH JEp)KaBy 4Yepe3 AepKaBHI OpraHH
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3a0e3neYnTH Ji€BI MEXaHI3MU 3aro0iraHHs, BUSBJICHHS, PO3CIIAYBaHHS 1
TOKapaHHs 3a BYNHEHHS IHOTO AisTHHS. BogHOUAC MUTaHHS HOPMATHBHO-TIPABOBOTO
pPEryIIOBaHHS MPOTHUAIT TOPTIBII JIOABMHU BHSBISE HU3KY CHCTEMHHUX IIPOOieM,
MOB’SI3aHUX 3  IHCTUTYIIAHOIO  CIPOMOXKHICTIO, TIPABO3aCTOCYBaHHSIM 1
IPUTATHCHHSIM 10 BigmoBimaimbHOCTI. Came Il acleKTH CTald MiJACTaBaMH IS
MOTIMOJICHOTO HAYKOBOTO aHAI3Y, IO CIIPSMOBAaHH HA OCMUCIICHHS YMHHUKIB, SKi
NEPEIIKOKATh €(PEKTUBHIN peanizaiii JepKaBHOI MOJITUKH y cdepl OpoTUAll
TOPTiBJl JIOAbMHU, 1 (DOPMYBAHHS HAYKOBO OOIPYHTOBAHMX HPOIO3UIIN MIOAO ii
BIOCKOHAJICHHS.

3rinno 3 npanumu Odicy T'enepanbHOro mnpokypopa, y 2020 p. Oyno
oOnikoBaHo 206 kpumiHaiIbHUX MpaBonopyueHs 3a cT. 149 KK Vkpainu, 3 sikux
ocobam moBigomieHo mpo migo3py B 110 Bumankax; y 2021 p. o6mikoBaHo 232
paBonopyieHHs, miao3p — 163; y 2022 p. — 133 npaBonopyieHHs, migo3p — 93; y
2023 p. — 147 npaBonopymieHs, miao3p — 109; y 2024 p. — 105 nmpaBonopyIiieHsb,
nio3p — 62; 3a nepii yotupu micsii 2025 p. — 65 npaBonopyIieHb, 3 SKUX JIUIIE B
35 Bunaakax ocob6am MOBIOMIICHO TPO MiI03DY .

Boanouac y €auHoMy aepKaBHOMY PEECTpPl CyAOBHX PIlIEHb 3a Mepioj 3
2020 p. o TpaBenb 2025 p. BusaBieHo auiie 148 BUPOKIB 32 TOPTIBIIIO JIIOAbMHU.

Bignosimno nmo manux JlepkaBHOi cymoBoi aamiHicTpamii YKpaiHu, 3a
BUYMHEHHSI KPUMIHAIBHUX MPABOIOpPYyIIeHb, nependadennx ct. 149 KK Vkpaiuu,
cynamu Ykpainu y 2019 p. yxsaneno 35 Bupokis; y 2020 p. yxBajeHo 29 BUPOKIB,
3 AKUX JUIIEe 5 mependavyany MOKapaHHs y BUIJISAI T030aBICHHS BOJII, PEIITa —
yMoBHI; y 2021 p. — 24 00BUHYBalIbHI BUPOKHU, CEPE AKUX 5 — 13 MOKAPAHHAM Y
BUTJISIII TO30aBIIGHHS BOJII Ha CTpoK Big 5 mo 10 poki, 19 — 3 ymMoBHUM
nokapanssM; y 2022 p. — 3acymxkeHo 18 oci0, 3 sikux 3 oTpuMaiu pealbHi CTPOKU
no30aBieHHs Boii, a 15 — ymoBHI TepMinn; y 2023 p. — 35, 13 HUX 8§ 0ci0 oTpumanu
peanbHi TepMiHM YB’ s3HEeHHs, 20 — yMOBHI MOKapaHHsl, 3 — mwrpadu, a moao 4 ocid
NOKapaHHs Ha MOMEHT 3BITY He 0yJio BU3HaueHo; y 2024 p. BuHeceHo 19 BUpPOKIB y

cipasax 3a cT. 149 KK VYkpainu, 3 sskux 2 BUpOKU — BUIIPABAYBAJIbHI.
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CIiBB1IHOIIEHHS MIK KUJIBKICTIO 00JIIKOBAaHUX KpUMiHAJIbHUX
npaBonopymieHb, nepeadadenux cr. 149 KK VYkpainm, 1 KUIBKICTIO YXBaJCHHX
OOBUHYBAJIbHUX BUPOKIB 8:1, M0 CBIAYUTH MPO HASBHICTh HU3KH K TEOPETHKO-
PABOBUX, TaK 1 MPAKTHYHUX MPOOJIEM MO0 TPUTSATHEHHS 10 KPUMiHAIBHOI
BIJIMOBIIAJIbHOCTI 32 TOPTIBIIO JIOABMHU. Taka IUCIIPOTOPINS MOXE OyTh
CIpUYMHEHA BUCOKUM PIBHEM JIATEHTHOCTI LOTO KPHUMIHAIBHO MPOTUIIPABHOTO
TiSHHS, [0 YCKIIQIHIOE TOKa3yBaHHS O3HAK EKCIUTyaTallli B MPOLECyalIbHOMY
NOPAJIKY, HEJJOCKOHAIICTIO MEXAHI3MIB 1 IPAKTUYHOIO CKJIAJHICTIO B 1JIeHTU]IKaALI]
NOTEPIUINX, BCTAHOBJIEHHA Ta 1AeHTHU(]IKalil (PakTiB eKCIuTyaTalli, a TaKOX
BIJICYTHICTIO CTajoi YHI(IKOBAHOI CYAOBOi MPAaKTUKA WLIOJ0 TJIyMayeHHs 1
3aCTOCYBaHHS KBali(PiKyHOUMX O3HAK, nependayeHux 4. 2 1 3 ct. 149 KK Ykpainu.

B Ykpaini cranom Ha TpaBeHb 2025 p. 3aXHUILEHO ABAAISAT BICIM JUCEpTAalliif,
IPUCBSYEHUX MPoOIeMaM TOPTiBI JHOAbMHU, CEPe]l SIKUX MUTAHHIM KpUMIHAIBHOI
BIJIMOBIAABHOCTI Ta KPUMIHAJIBHO-TIPABOBIM  XapaKTEPUCTHUIl  MPUCBIYCHO
kBamidikamiitai podotu B. A. Kozaka, f. I'. JIuzory6a, B. M. [linropoauHceKkoro,
. O. Heroguenko, A. M. Opineana, K. M. Ickposa, IO. B. PakoBchKoOi.
HMucepramiitni gocmimkenns 1. I. Tansonu, K. C. KpaBuenko, [[. O. Kopinnoro,
O.II. Csinminpekoi, M. C. Habpycko, II. B. 'opbacenka, B.B. IlackoBcbkoro
NPUCBSYEHO MUTAHHSAM JIOCYJOBOTO PO3CHiAyBaHHs TopriBmi goapmu, a O. B.
Cearyn, B. C. ®inamkina, O. B. Imnamenka, T. M. IOneHko — MiXKHapOIHUM
CTaHJapTaM Ta CIiBpOOITHUIITBY B po3ciiyBaHHi. He 3anummnocs mo3a yBaroro I
I'. XKyxogscrkoi, B. B. Typka, H. M. Jlykau, A. B. [lyaau, O. B. Kymmip, T. L.
Bosnoi, H. 1. bpoBko it dopmu B3aemozii Biagu Ta rPpOMajChbKOCTI B MPOTHIIL
topriBni moaepmu, a JI. O. Jlanunpduyk — comianpHIN TpoQUIaKTHI TOPTIBII
JTIOABMH.

Po3po611i  TeopeTHuHUX 3acad  KPUMIHAIBLHO-TIPABOBOIO 3a0e3MedeHHs
OXOpPOHM JIIOJMHU BiA pi3HUX (OPM eKCIUTyaTalli MPUCBSIYEHO AUCEpTallliiHi
JOCIIJKEHHST Ha 3J00yTTS HAYKOBOTO CTYIICHS JOKTOpa IOPUIUYHUX HAyK
kBamidikamiitai po6otu A. M. Opneana, A. A. He6urtosa. Takox BapTO BiA3HAUUTH

i kBamigikaiiiHi poOOTH, MPUCBAYEHI KOMIUIEKCHOMY JIOCHIKEHHIO i po3poOiil
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KPUMIHAJILHO-TIPABOBUX Ta KPUMIHOJOTIYHUX 3acaji 3amo0iraHHs W TpOTHII
3JI0YMHAM TPOTH BOJIi, Y€CTl ¥ TITHOCTI 0cOOHU, 30KpeMa TopriBii Joapmu A.B.
AHIpyIKa, a TUTaHHSAM KPUMIHAJBLHO-TIPABOBOiI OXOPOHU OCOOMCTOI CBOOOIM
JIOJWHU 32 3aKOHOJABCTBOM YKpaiHM Ta KPUMIHAIBLHO-TIPABOBOI MPOTHIIT
370YMHAM MpoTH Boii ocobu (3a crartsimu Pozmimy I Oco6mmBoi wactuau KK
VYkpainu), A€ TakoX TMPHUAUICHO yBary W TOPTiBIl JIIOJbMH, AHCEPTAlliiiHi
JOCTIKEHHS Ha 3100yTTS HAYKOBOTO CTYTEHS KaHAuaaTa ropuanyHux Hayk A. C.
[ToniTroBoi Ta O.C. Haymoga.

[IpoBenenuii HamMu aHali3 CTaHy HAyKOBOi pO3pOOKH  mpoOieMu
KpUMIiHAJIBHOI BIJIMOBIIAILHOCTI 32 TOPTIBJIIO JIIOABMU BKa3y€e Ha PparMeHTapHICTh
JOCIIJIKEHb II1€1 MPOOJIEMHU, OCKUIbKH Y HAyKOBUX Mpalfix 13 CYMDKHUX raity3eu
3HaHb — TEOPIl Jep>KaBU 1 IpaBa, MI>KHAPOAHOTO MpaBa, AIMIHICTPATUBHOTO PaBa,
Jep>KaBHOTO YIPaBIIIHHSA, TMOJITOJOTI, (irocodii, Meaaroriku, €KOHOMIKH Ta
MICUXOJIOT1i, BHCBITJIICHO TIEPEBAXKHO aCMEKTH TMPOTHUIII TOPTiBJIl JIIOJAbMHU B
KOHTEKCT1 TPYIOBOi Ta CEKCyaJbHOI €KCIUTyaTarllii, 3aXUCTy IpaB MOTEPIUINX
OKPEMHX MUTaHb COLIATBHOI MOJITUKH 1010 3aXUCTY MPaB MOTEPIUINX.

BonmHouac mpoTSATOM  OCTaHHIX POKIB TPYHTOBHHUX MOHOTpadidHHX
JTOCITIJIKEHb, MPUCBSYECHUX KOMILIEKCHOMY aHaizy KPUMIHAJIBHOT
BIJIMOBIAAIBFHOCTI 32 TOPTIBIIIO JIIOJIBMH, HE TIPOBOIMIIOCK. Lle BKka3ye Ha icCHyBaHHS
MPOTAIMH Y HAyI[l KpUMIHAIBHOTO TIPaBa, MepeyciM 3 OISy Ha HU3KY KIFOUYOBUX
0o0CTaBHH: TO-TIEpIIe, 3 Yacy OCTaHHIX 3MiH 10 aucno3uilii cr. 149 KK Vkpainu
2018 p. Oymo CyTTEBO YTOYHEHO 3MICT KBali(hiKyIOUMX O3HAK KPHUMIHAJIHLHOTO
MPAaBOMOPYIICHHS; TMO-Apyre, MOoBHOMAacImTabHa 30poitHa arpecis Pociiichkoi
Oeneparii npotu Ykpainu, ska posmnodanacs 24 mororo 2022 p., mpu3Bena a0
CTPIMKOTO 3pOCTaHHS PIBHSl Ypa3aMBOCTI HACEJEHHS O PU3UKIB MOTPAIUISIHHS B
CUTyallll TOPriBIl JIOAbMHU, OE3MPELEeCHTHOI MIrpalii HAaceJleHHsS, IO CBOEIO
YEepror 3yMOBUJIO 3MIHY KPHUMIHOJIOTIYHOI CTPYKTYPH LBOTO SIBUILA.

3a3zHaueHi TpaHcdopmallli BKa3ylOTh Ha HEOOXIJHICTh NEPEOCMUCIECHHS
OiOXOIB A0 KPUMIHAJIBHO-IPABOBOi OILIHKKA TOPTiBAl JIIOJBMH, a TaKOX

YAOCKOHAJIEHHS 3aKOHY YKpaiHU MPO KPUMIHAIBHY BIJMOBIIAJIBHICTh 3 OISy HA
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BUKIIUKH CHOTOJICHHS Ta MDKHAPOHO-TIPABOB1 CTaHAapTH B 11K cdepi. Came Tomy
KOMIUJIEKCHE HayKOBE JTOCIIIKEHHS TTPOOJIeMHU KPUMIHAIBLHOI BIAMOBITAILHOCTI 32
TOPTIBIIIO JIFOJbMU HaOyBa€ BaXJIMBOI'O TEOPETHUUHOTO Ta MPUKIAIHOTO 3HAUECHHS.
3B’A30K Ppo00TH 3 HAYKOBHMH MNporpaMaMu, IUIaHAMH, TeMaMHU.
Jluceprariiiine MOCHTIPKEHHS BHKOHAHO BIAMOBITHO /10 TPIOPUTETHUX HAIPSMIB
PO3BUTKY MPaBOBOi HAYKH B YKpaiHi, IKi 3aKpIIJICHO B YNHHOMY 3aKOHO/ABCTBI i
OpIEHTOBaHI Ha aKTyajbHI BHKJIMKUA CYCHUIbCTBA 1 JEp’KaBH, 30Kpema: 3aKOHY
VYkpainu «lIpo npioputeTHi HanpsMU PO3BUTKY HAayKH 1 TeXHIKW» Bi 11 munuHs
2001 p. (B pemakuii Big 21 rpynns 2023 p.) Ne2623-11, noctanoBu Kabinety
MinictpiB Ykpainu «IIpo 3aTBepiKeHHS NEPENiKy NPIOPUTETHUX TEMATUYHHUX
HaAnpsIMiB HAYKOBUX JOCIIJIKEHb 1 HAYKOBO-TEXHIYHUX pOo3p0OOK Ha mepio o0 31
TPYAHS POKY, HACTYITHOTO IiCIIs MPUIIMHEHHS a00 CKacyBaHHS BOEHHOTO CTaHy B
Vkpaini» Big 30 kBiTHS 2024 p. Ne476, HaumionaneHoi crparterii y cdepi npas
JIOJIMHM, 3aTBepkeHol YkazoMm I[lpesupenta Ykpainu Bin 24 Oepesns 2021 p.
Ne 119/2021, 1 HdepkaBHOi IILOBO1 COIIAJBHOI TporpaMyd MPOTUIIT TOPTiBII
JT0JIbMU Ha Tiepiof 10 2025 p., 3aTBepaxeHoi po3nopspkeHasm Kadinety MiHicTpiB
VYkpainu Big 2 uepBHsa 2023 p. Ne 496-p., 1110 3acBiquy€e 3HAUYIIICTh OOpaHOI IS
JOCITIIKEHHS TEMU SIK aKTyaJlbHO1 HAYKOBOT Ta MPAaKTUYHOI TPOOITIEMHU.

MeTta i 3aBaaHHA AOCJiI:KeHHA. Memoro TOCHIIKEHHS € BIOCKOHAJIEHHS
TEOPETUYHUX TIOJIOKEHb KPHUMIHAJIBLHOTO IMpaBa B YAaCTHHI BIJAMOBITAIBHOCTI 3a
TOPTIBIIIO JIFOABMH Ta HAMPAIIOBAHHS MPOTIO3UIIH 3 yIOCKOHAJICHHS 3aKOHO/IaBCTBA
1 BIIMOBIAHOT IIPaB03aCTOCOBHOI MPAKTHKH.

Peanizanis mocraBieHoi METH 3yMOBMJIA HEOOXITHICTh BUKOHAHHS TaKuX
3a60aHb:

— JOCHIAUTH CTaH HAYKOBOI pO3pOOKH TPOOJEeMH KPUMIHAIBHOI
BIJIMOB1JABHOCTI 32 TOPTIBIIO JIIOIbMU;

— BHU3HAUUTH ICTOPUYHY OOYMOBJIEHICTb Ta TI€HE3UC KPUMIHAIBHOI
BIJIMOB1AAILHOCTI 32 TOPTIBIIIO JIOJIbMU;

— BCTAHOBUTH CIUJIbHI ¥ BIAMIHHI TEHJACHIIT B 3aKOHOAABCTBI YKpaiHU Ta

1HIIKX KpaiH 11010 BIMOBIIAILHOCTI 3a TOPTIBIIIO JTHOIbMHU;
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— TpoaHajizyBaTH 00 €KTHBHI Ta CyO’€KTMBHAa O3HAKH KPUMIHAIHLHOTO
npaBornopyiieHHs, nepeaoadenoro ct. 149 KK Ykpainu;

— PO3KPHUTH 3MICT KBATI(IKYIOUUX 03HAK TOPT1BIII JIIOIbMU;

— 3A1UCHUTH BIAMEXXYBaHHS TOPTiBII JIOABMH Bl CyMDKHUX KPUMIHAIBHO-
IIPaBOBHX JiSHb;

— copMysrOBaTH TPOMO3HUIII MO0 BIAOCKOHAJIEHHS KPUMIHATBHOT
BIJIMOB1AABHOCTI 32 TOPTIBIIO JIFOIbMU.

06’ekmom OocniodxicenHs € CyCIUIbHI BIAHOCMHU y c(epl KpUMIHAIBHO-
IPaBOBOi OXOPOHH BOJII, YECTI Ta TJJHOCTI OCOOMU.

Ilpeomemom Oocniodcenns € KpuMiHaJbHA BIAMOBIJANBHICTh 32 TOPTIBIIIO
TIOABMU.

MeToau  fgociigkeHHsl.  MeTOAOJOTIYHY  OCHOBY  JHCEPTAIIHOTO
JTOCHI/DKCHHSI CTAHOBJISATH TakKl HAyKOBI METOAW TMi3HAHHS: OIAIeKMUYHUL —
BUKOPUCTAHO [IJIl aHami3y CKJIaay TOPriBil JIIOABMHU SIK KPUMIHAJIBLHOTO
MPaBOMOPYIICHHST TOpriBii Jjoapmu (miaposaum 1.1, 2.1, 2.2, 3.1); icmopuxo-
npasoeozo auanizy — y Tpouecl JOCHIKEHHS PO3BUTKY KPUMIHAJIbHO-IPABOBHUX
HOPM IIPO KPUMIiHAJIBHY BIIMOBIIAIBHICT 32 TOPTIBIIO J0AbMH (Tiapo3ain 1.2);
CUCMEMHO20 aHaNi3y — Mijl 9ac BUBYCHHS YUHHOTO KPUMIHAJILHOTO 3aKOHO/IaBCTBA
W MPaKTUYHOTO HMOro 3acTocyBaHHsS (po3ain 2, miapo3ain 3.2, 3.3); nopigusanvho-
npasosull — sl JOCTIHKEHHS 3apyOi’KHOTO JTOCBIy peryJjtoBaHHS KPUMIHAIBLHOT
BIJIMOBIIaJILHOCTI 3@ TOPTIBIIO JI0AMU (TiiApo3ain 1.3), cmamucmuunui — mij 9ac
y3araJbHEHHSI PE3yibTaTiB MpPaKTHUYHOTO 3actocyBaHHa cT. 149 KK VYkpainu
(migpo3min 3.3).

Emnipuuny ©0a3y [OCHIDKEHHS CTAHOBIATH: pE3yJNbTaTH BHUBUYCHHS
cratucTuyHuX JgaHux Odgicy TreHepaabHOTO MPOKYypopa IIOAO BHSIBICHHUX
KPUMIHAJIbHUX NPaBONOpYILIEHb, nependadenux cr. 149 KK VYkpainu, 1 BpydeHHX
NOBIJOMJIEHb TIpO Mi03py; Jlep:kaBHOi CyqoBOi aigMmiHICTpamii YKpaiHH 1010
KUIBKOCTI 3aCy/UKEHMX oci0 Ta iX COLIaibHO-AEMOrpapiyHOi XapaKTEepPUCTHUKHU;
maTepianu 148 oOBUHYBaJIbHUX BUPOKIB cyAiB 3a cT. 149 KK Ykpainu, po3riasiHyTux

CyJlamH pi3HUX obJsactel YKpaiHu, 1110 po3MillieH] B €IMHOMY Jep:KaBHOMY PEECTPI
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CyIOBUX pilleHb YKpaiHu; omyOJiKoBaHI pE3yJbTaTH iSUIbHOCTI OpTaHiB
KPUMIHAIILHO1 FOCTHIII].

HaykoBa HOBHM3HAa OTPHUMAHHMX Ppe3yJbTaTiB TOJSATa€ B TOMY, IO
JUCEPTAIlisl € OMHUM 13 MEPIIUX KOMIUIEKCHHX MOHOTPA(GIYHUX JOCHIIXKEHb, Y
SKOMY KPUMIHAJbHY BIAMOBINATBHICTh 3a TOPTIBIIO JIOJBMU PO3TISHYTO SIK
KpUMIiHQJIbHE MPAaBOMOPYIIEHHS TMPOTH BOJI, YECTI Ta TITHOCTI OcoOW mMicis
3aKoHoaBuuX 3MiH 2018 poky, a Takox TpaHchOopMaIIiHUX BUKJIMKIB, TOB’ I3aHUX
13 MUPOKOMACIITAOHOIO 30POIHOIO arpeci€ro MPOTH Y KpaiHu, YHACTIOK YOTO:

enepuie:

— 3[IICHEHO TIPYHTOBHMI aHall3 MpPaBOBOI MPUPOJIU CKJIAAy 3J0YHHY,
nependadenoro crt. 149 KK Vkpainu, micis 3MiH 3akoHojgaBcTBa 2018 p. B
CUCTEMHOMY 3B’s3Ky 3 parudikaiietro Pumcpkoro craryty MIiKHapOIHOTO
KPUMIHAJIBHOT'O CYY;

— JIOCJIJIDKEHO HOBITHI ()OpMH TOPTiBIl JIOJbMH B YMOBaX 30pOHHOIO
KOH(ITIKTY, @ TaKOX BU3HAYEHO KPHUMIHOJIOTIYHI YNHHUKUA 30UIBIIEHHS KUTBKOCTI
BUIAJKIB BUMHEHHS IbOTO BHUAY KPUMIHAIBHUX MPaBONOPYLIEHh B YMOBax
BOEHHOTO CTaHY;

- 00TPYHTOBAHO HEOOXITHICTh MOAABIIIOT KOHKPETH3AI[lTl 03HAK «ypPa3IMBOTO
CTaHy 0COOM», «EKCIUTyaTallii» Ta «IPUMYCY» B KOHTEKCTI TPaBO3aCTOCYBAHHS;

VOOCKOHANICHO!

— IOKTPUHAJIbHI IIAXOAM JO BHU3HAUYCHHSA 00’€kTa, OO0 €KTHUBHOI Ta
cy0’€KTHBHOI CTOPIH 3JI0YUHY TOPTiBJI1 JIIObMH,

— MEXaHI3M BIUTUBY KBaJIi(DiKyrOUMX 03HaK Ha MudepeHItiamio KpuMiHAIbLHOT
B1/IITOBIIAJIHOCTI;

0icmaino nooaIbLUUL pO36UMOK.

— pO3pOOJIEHO aBTOPCHKY KOHIEMIIK BAOCKOHAJEHHS KPUMIHAIBHO-
NpaBOBUX 3acO0IB MPOTUIII TOPTiBII JIIOJbMH, sIKa Tiependadyae BHECEHHS
POMO3UIIIH 1110/10:

1) ynidikamii cynoBoi npaktuku 3actocyBanus cT. 149 KK Vkpainu;
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2) pO3MMpEHHS MiACTaB JUIs 3aCTOCYBaHHS KBATI(IKYIOUHX O3HAK 3 OTJISATY
Ha Cy4YacCHY COIlAJIbHO-KPUMIHOT€HHY CHUTYaIliIo;

3) yIocKOHaJeHHS TOHATIMHOrO amapaty B mpumiTkax no cr. 149 KK
Ykpainu.

IIpakTH4YHe 3HAYEHHS] OTPMMAHUX Pe3yJbTATIB MOJSITAE B TOMY, 1110 BOHH
MOXYTh OyTH BUKOPHCTAaHI B:

— npasomeopuiti cghepi — M 4ac po3poOJICHHS MPOIO3HUIIIH, 11010 BHECEHHS
3MiH 1 gonoBHeHb 10 KK Ykpainu B yacTHHI BIOCKOHAJIEHHS 3aKOHO/IaBCTBA 11010
KpUMIiHAJIBHOI BIAMOBIAAIBHOCTI 32 TOPTiBIIO J0IbMU (H01aTKu A, B);

— NpaKkmuyHiti OiinbHOCMI — JJIs TMIJBUILEHHS €()EKTUBHOCTI ISNIbHOCTI
IPABOOXOPOHHUX OPraHiB y YAaCTHUHI KPUMIHAIBHOI BIJINMOBIJAJIBHOCTI 32 TOPT1BIIIO
monbmu (akt ["onoBHoro ympasninHs HamionanpHoi nominii B CyMcbKii o0JacTi
Bix 13 6epe3ns 2025 poky);

— 0C8IMHbOMY npoyeci — T 4Yac BUKIAJAHHS Ta BUBYEHHSI HaBUYaJbHUX
mucuumunid - «KpuminanpHe mpaBo», «KpumiHanmbHO-TIpaBoBa — KBami(iKallis,
«KBasmidikaiiss oKpeMux BHJIIB KPUMIHAIBHUX MPABOMOPYIIEHbY», «KpumiHaibHe
MpaBo: JIOKTPUHAJIBHI Ta TPaKTUYHI TpoOjaeMu», «AKTyaldbHI TpoOIeMu
3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKoHOAaBcTBa» (akT HarionanpHOi akagemii
BHYTpIIIHIX cripaB Bix 15 TpaBusa 2025 poky Ne 63-OI1);

— HayK0B80-00CNIOHIU OisIbHOCHI — JIJIS TIOAJTIBIIIOTO PO3POOIEHHS HAYKOBUX
MOJIOKEHB MIOJI0 MPOOJIEMHUX TUTAHb KPUMIHAIBHOI BiJIOBITAIBHOCTI 32 TOPTIBITIO
moapMu (akT HarioHanbpHOT akazemii BHYTpIHIX crpaB Bijg 15 TpaBHs 2025 poky
No 64-u1pn);

AmnpoOaunisi pesyabratiB aucepraumii. [lomoxxkeHHs mgucepTarlii, 1m0
CTAHOBJISITH HAYKOBY HOBH3HY, 1 BACHOBKH IIPAKTUIHOTO CIIPSMYBaHHS alipoOOBaHO
Ol Yac BUCTYMNIB Ha HAYKOBHX KOH(EpPEHLISX 1 3aclJaHHI KpPYIJIOrO CTOJY:
«AkTyanbH1 pobnemMu KpuMmiHaigbHOro npasa» (Kuis, 18 mucronama 2021 poky);
«ITpaBa 1rouHU Ta CydyacHUM CBIT — BUKIIMKU cboroaeHHs» (Kwuis, 10 rpynns 2021
poky); «CyuyacHUil pO3BUTOK JAEpKAaBOTBOPEHHSI Ta MPABOTBOPEHHSA B YKpaiHi:

npo0Oiemu Teopii Ta npakTukmw» (Mapiynoss, 23 yepBHs 2022 poky); «KpuMinanbHe
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paBo YKpaiHu nepes] BUKINKaAMU Cy9acHOCTI 1 MalOYTTS: SIKUM BOHO € 1 SIKUM HOMY
oytu?» (XapkiB, 21-22 xoBtHa 2022 poky); «KpumiHambHe CyJOYHMHCTBO:
CydacHHMH CTaH Ta mepcrekTuBu po3BUTKY» (KwuiB, 28 xBitHs 2023 poky); XV
BceykpaiHchkiii HAyKOBO-T€OpeTUYHINA KOH(epeHIii, mMpucBsdeHii mam’sti mpod.
I1. I1. Muxaiinenka (Kuis, 28 nuctonana 2024 p.)

Iy6aikanii. 3a temoro nucepramii omyOmikoBaHo 11 HayKoBHX THpallb:
YOTUpHU CTaTTl y BUAAHHAX, BKIoueHUXx MOH VYkpainu n0 nepeniky HayKOBHX
(axoBHX BHJIaHb YKpaiHu Kareropii b, ciM Te3 10MoBiIe Ha HAYKOBHUX 1 HAYKOBO-
NPAKTUYHUX KOHPEPEHLIAX 1 3aCiAaHHl KPyTJoro CTomy.

Crpykrypa Ta o00car aucepramii. PoOora ckianaerbca 3 aHoOTalli
YKpaTHCHKOIO Ta aHTJIIHCHKOK MOBAMM, BCTYITY, TPHOX PO3/ILIIB, 1110 MICTSTh I€CSTh
I1pO3/1111B, BUCHOBKIB, CIIUCKY BUKOPUCTAHUX JKepen (255 HaliMeHyBaHb Ha 28
CTOpIHKAaX) 1 WICTh AoAaTKiB (Ha 16 cTopiHkax). 3arajbHUil 0OcCsAr aucepTarii

CTAHOBHTH 255 CTOPIHOK, 13 HUX 00CAT OCHOBHOI'O TEKCTY — 211 CTOpIHOK.



22
PO3ALJI 1
3AT'AJIBHI 3ACAJIM KPUMIHAJIBHOI BIAMMOBIJIAJIBHOCTI
3A TOPI'IBJIIO JIIOAbMUA
1.1. TeopeTUKO-METO0JIOTIiYHI OCHOBHM JOCTIIKEHHI KPHUMIiHAJBHOI
BiJINMOBIZAJBLHOCTI 32 TOPTiBJIIO JIOJAbMU

B cyuacHux ymoBax HaI3BUYaHHO MIBUAKOTO PO3BUTKY HAYKH Ta TEXHIKH, IO
HEMUHYYE MPU3BOAUTH IO 3MIHM LIHHOCTEH, 1H(OpMAIIHHOrO Mojas Ta 3MIHU
CYyCHIJIbCTBA HayKa 3QJIMIIAETHCS PYIIINHHOI CUIOK Takux 3MiH. OCHOBOIO IS
PO3BUTKY HAyKd 3aBXKAU OyJIM HAyKOBI JOCHTIJKEHHS, SIKI PO3MOYMHAIOTHCS 3
NOCTIHHOrO Ta IUIECHPSIMOBAHOIO TOILIYKY, IIO B PE3yJbTaTl CTa€ JOTIYHUM,
CUCTEeMaTUYHUM Ta TMOCIIAOBHUM JOCHIKeHHsAIM. HamucanHs nuceprariiiHoro
JOCIIDKEHHSI Ta 3A1MCHEHHS HAyKOBOI'O TOIIYKY HEMOXJIMUBI 0€3 YCBIJOMIJICHHS
METOJIOJIOTIYHUX 3acaj]l 1 BUKOPUCTAHHS PI3HOMAHITHUX METOJIIB HAYKOBOI'O Ta
TeopeTuyHoTro ananizy [134, c¢.3].

KpuminanpHa BiIMOBIAQNIBHICTD 32 TOPTIBIIIO JIFOJBMH € OJHIEI0 3 HAHOLIBII
CKJIQJIHUX MPOOJIEM CYYaCHOTO CBITY, SIKa BUMArae KOMIUIEKCHOTO TEOPETUYHOTO Ta
METOJIOJIOTIYHOTO MiAXOAYy A0 11 BUBYEHHA. JlOCHIDKEHHS KpUMiHAJIBHOI
BIJIMOBIAABHOCTI 3a TOPTIBIIO JIOJbMH € Ba)KJIMBOK YaCTUHOI KPUMIHAIBHO-
NPaBOBOi HAYKH, IO BiJoOpakae akTyalibHI MPOOJIEMH CYYaCHOTO CYCHIJIbCTBA.
Toprieias nOABMH € TSKKUM 3JI0YMHOM Ta TMOPYIIEHHAM IIpaB JIIOAUHH, SKE
3a3BUYall Ma€ MiXHApPOIHUN Xapaktep. s edhekTuBHOT MpOTHAIl TEOMY SBHIILY
HEOOX1THI KOMIIEKCHI TEOPETHUYHI Ta METOOJIOTTYH1 IT1IXO0/IH.

[Tepmr 3a Bce MOCHIKEHHS KPUMIHAJIBLHOI BIAMOBIIATLHOCTI 32 TOPTIBIIO
T0pMA 0a3y€ThCS Ha TEOPETUKO-METOAOJOTIYHUX 3acaiaX KPUMIHABHOTO MpaBa
Ta KpumiHainbHOi roctuuii [112, c.11]. OcHOBHI NpUHIMON Ta MIAXOAH O
JTOCHIIKEHHS 111€1 Mpo0JieMU BKIIIOYAIOTh HACTYITHE:

3acanbna meopia KpumiHanbHo20 npasda. JIOCHIIHKEHHS KPUMIHAIBHOL
BIJIOBIJIAJIbHOCTI 332 TOPTIBIIO JIFOJIBMH IPYHTYETHCS Ha 3arajilbHUX MPUHLMAINAX
KPUMIHAJIBHOTO TMpaBa, TAaKUX SK HNPUHIMI 3aKOHHOCTI, 3a00pOHM MAiH, SKi

YTBOPIOIOTh CKJIaJ 3JI0YMHY TOPTiBJs JIOJbMH, Ta CaHKIiSA 3a Taki AisHHA. L1
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OPUHIMIN (GOPMYIOTh OCHOBY KPHUMIHAIBHOI BIAMOBIAAIBHOCTI Ta JTO3BOJISIOTH
BCTAHOBJIIOBATH MEXI Ta  OOIPYHTOBYBaTH BHHY  MiJO3PIOBAHOTO UM
0OBHHYBAUYE€HOTO, Ta BUBYAIOTHCSA IOPUAMYHI ACHEKTH BIAMOBITAIHHOCTI 3a II€
KpUMiHAJIbHE TTPaBOTIOPYIIICHHS.

Mixcnapoono-npasosi cmanoapmu. JlocmmKeHHS KpUMiHaJIbHOT
BIJIOB1TAJIFHOCTI 32 TOPTIBIIIO JIFOIbMU IPYHTYETHCS] HA MDKHAPOJIHUX CTaHIapTaXx,
AKI € CYKYHHICTIO NIpPaBOBUX HOpPM, PEKOMEHJalli 1 MpPaKTHK, pO3pO0IeHUX
MIXHApPOJHUMHU OpraHi3alisiMH, CIPSIMOBAHUX Ha 3amoOIraHHs TOPTIBII JIOAbMH,
3aXUCT TMOTEPHIIUX 1 MPUTITHEHHS BUHHUX 10 BIAMNOBIAAIBHOCTI. OCHOBHUMU
TaKuMU JJOKyMeHTamu, 30kpema € [Iporokon OOH npo 3anobiraHHs 1 MpUMUHEHHS
topriei moasMu, Konenuiss OOH npoTu TpaHCHAIIOHANBbHOT OpraHi30BaHO1
3JI0YMHHOCTI, @ TAKOX CTAaHJAPTH, BCTAHOBJIEHI MIKHAPOAHUMH OpPraHi3alisiMu,
TakuMU K MiKHapoHa opranizaiis npaii Ta Paga €spormnu.

OxkpiM TOTO, JAOCIIPKCHHS MDKHApOAHUX Ta HAIllOHAJbHHMX 3aKOHIB III0JI0
TOPTIBJII JIFOJbMH JTO3BOJISIE OLIHUTH XHIO €(EKTUBHICTh Ta BUSBUTH HEIOJIKH, B
TOMY YHCJI1 HEY3TI'0JIPKEHOCTI Y X 3aCTOCYBaHHI.

IIpaso3zaxucnuii nioxio 30Cepe/HKY€EThCA HA 3aXUCT1 MpaB JIIOJMHU Ta MpaB
MOTEPIUINX Bl TOPTIBII JIFOJIbMH.

Ananiz npaeozacmocoenoi npakmuky J03BOJISI€E BCTAHOBUTH TPYIHOIII, SIKI
BUHUKAIOTh MPU MPaKTUYHINA peaizallii HOpMU TpaBa Ta CIPHUSIOTh BUSBICHHIO
HEJ0JIIKIB YUHHOTO 3aKOHO/IaBCTBA.

Komnnexcnuii nioxio. OCHOBHI KOMIUIEKCHI TEOPETUYHI MIAXOAN 10
BUBUCHHS TAKOTO SBUIIA, SK TOPTIBIS JIIOJBMH, MOJATAIOTH y PO3TISLAl HOTO 3
MO3UIIINA COIOJIOTIT, MpaBa, TICUXOJIOTii, EKOHOMIKHM Ta 1HIHX Tamy3ei 3HaHb [107,
c.15]. 3 Touku 30py coruionorii, mpodiieMa TOPTIBII JIOJbMH PO3TIISAAETHCA SIK
IPOSB COLIANBHOI HEPIBHOCTI Ta AUCKPUMIHALIL. 3 MPaBOBOi TOYKU 30pY, TOPTiBISA
JIOIBMH € TIOPYIICHHSIM TIpaB JIIOJWHW HA BOJIO, Y€CTh Ta TiTHICTH JOOUHA. B
JeSKNX BUTIAJaX JOCTITHUKA BKa3yIOTh CYKYITHO Ha TIOPYIICHHS BOJII Ta CBOOOIH,
OTOTOXKHIOIOYM 1IIi TIOHSATTS, OCKIJBKA TIOHATTS «BOJIS» 1 «CBOOOIA» dYacTo

COpUIMAlOThCSl SIK CUHOHIMM, ajle, Ha Hally JIyMKy, BOHM MAalOTh CYTT€BI
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BIIMIHHOCTI ¥ (hiJT0OCOPCHKOMY Ta TIPABOBOMY KOHTEKCTaX. PO3yMiHHS TOTOKHOCTI1
Ta BIAMIHHOCTEH ITUX MOHATH € BOXKJIMBUM JUJISl TIIMOIIOTO YCBIOMIICHHS JIFOJICHKOT
IPUPOAH, CYTI Ta MPUYUH TOBEAIHKHU JIFOJICH Ta coIllaabHuX BiqHOCHH. OTXKE, BOJIS
— I1€ 3/IaTHICTH JIFOAMHU CB1IOMO OOMpATH Ta MPUHMATH PIIMIEHHS, 110 PEaTi3yIOThCS
yepe3 nmii. Boms  xapakrepusyeThCs ~— BHYTPIINIHBOIO  MOTHBAIIEID  Ta
IJIECTIPSIMOBAHICTIO. 3 TOUKHU 30pYy (hiocodii, Bois BiioOpakae BHYTPILIHIO CUITY,
0 Kepye MOisIMU Ta TOBEIIHKOIO JIOJMHU, 1 TOB’si3aHa 13 CaMOKOHTPOJIEM,
CaMOJIMCLMIUIIHOKO Ta 3AATHICTIO MPOTUCTOSTH 30BHIIIHIM BIUIMBaM; @ ICUXOJIOT1T
— BOJSL pO3MVISLAAETHCS K MCHXIYHA (YHKIISA, M0 3abe3neyye CTIHKICTh A0
TPY/IHOIIIIB 1 MIEPENTKO/], BKIIOUAIOUN MPOIIECH TIaHYBaHHS, IPUHHATTS PilllcHb Ta
BUKOHAHHSI 3a]{yMaHOTO0.

CBo0Ooga — 11e MOXKJIMBICTH JIFOJJMHM JIATH BIAIIOBIJIHO 1O CBOiX Oa’kaHb,
noTpe0 Ta HiHHOCTEN 6€3 30BHIIHBOT0 npumMycy. CB0001a MOXkKe OYTH 30BHIITHBOIO
(colianpHOI0, TOMITUHYHOO) Ta BHYTPIIIHBOIO (MOpaIbHOIO, 1yXoBHOI). CBOOOIA
K 3aKpilJieHa B TMPABOBHX aKTaX 1 TapaHTYe€TbCS JEpkKaBOlO, 1 OOMEXKYEThCS
BIJIMOBIHO JIMIIIE 3aKOHOM I 3a0e3nedyeHHs mpaB 1 cBOOOA 1HIIMX OCIO.
Bonnouac, Bojist 1 cB0OO/Ia B3aEMOTOB’s13aH1, OCKUIBKU peati3allisi BOJI1 MOXKJIMBa
JIMIIIE B YMOBaX CBOOO/IH.

Takum 4MHOM, TTIOPIBHSHHS BOJI1 Ta CBOOOIH, HE € KOPEKTHUM, OCKUIBKH 8015
— ye yHKyia ncuxiku M0OUHU, KA CHPAMOBAHA HA 30AMHICMb PO3YMIMU ma
Kepysamu c8oimu OiiMuU, 8 MOU e 4ac c80000a ye y3a2aibHeHUull Cmau Ji0OUHU,
saKa nepebysac 0e3 3anedxicHocmi 6i0 IHWUX 0CiO, 0O6CmasuH, Wo 0036071€ il
camocmitino supiutysamu ceoi nooanvui 0ii [156, c. 48]. Takuii miaxig 103BOJISIE
KOHCTaTyBaTH, L0 MOP2i6/is N100bMU € NOPYULEHHAM NPAe TI0OUHU HA 8010, YeCHb,
2I0Hicmb ma c800600y NHOOUHU.

JUis  po3yMmiHHS ~ CyO’€KTMBHOI ~ CTOPOHM  CKJaay  KpHMIHAJIbHOIO
IPaBONOPYIIEHHS MPU BUBYEHHI NMPOOJEMHU TOPriBIi JIOABMU NOTPIOHO PO3YyMITH
MICUXOJIOT1YHI OCOOJIMBOCTI OCOOM 3JIOUMHIL — BepOyBaJbHUKA, MOr0 MCUXIYHE
CTaBJICHHS JI0 BUMHEHOTO TSHKKOTO Ta CYCHUIBHO HEOE3NMEUHOro JisTHHS Ta MOro

HACHIAKIB. A TaKOX ypa3JIMBHI CTaH MOTEPIIOi 0cOOH, IKUI BIUTMHYB Ha T€, 1110
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JI0JIMHA TIOTpamuia JI0 CHUTYallli, Je cTaja >KepTBOIO (MOTEpHijor) BiJ TOPTiBIi
JIOJbMU, Ta YOMYy 0C00a, BUMHHWJIA TOPTIBIIO JIIOABMH, Ta HACTIIKaMHU KOJHU
MOTEPIIUI Ta 3JIOYMHIII MOXKYTh CTUKATHCS 3 PI3HUMH MEPEKUBAHHIMU, 30KPEMA,
IOJI0 CTaBJICHHS O KPUMIHAJIBHOI BiJIMOBIJATBHOCTI 32 BUMHEHE KPUMIHAIBHE
IIPABOMOPYIICHHS, a TaKOX 3 YCBIJOMJICHHSM pOJIi TMOTEPIUIOTO B IHOMY
KPUMIHAJIbHOMY MPOBAKEHHI.

Memoodonoeiuni nioxoou 00 6usueHHsi npobaemu TOPTIBIL JIOJAbMU
OXOIUTIOIOTh aHal3 KPUMIHAIBHUX CTaTUCTUYHUX JAHUX, JOCIIKEHHS Ta aHai3
CKOEHUX TPABOIOPYIIEHb, BUBUCHHSI TIPAKTUKH 3aCTOCYBAHHS BiJIITOBITHUX CTaTEH
KpuMiHaIbHOTO KOAEKCY, a TaK0X IPOBEAECHHS COLIOJOTIYHUX ONHUTYBAaHb Ta
IHTEpB’I0 3 0c00aMU, SIKI MOCTPaXJAJIM BiJl TOPTiBIl JIIOAbMU Ta (PaxiBIAMH, SKi
paIooTh y cdepi mpoTuaii TOprisii JoapMu. KpiM Toro, Heo0XiiHO BpaXxoByBaTH
COLIIAIbHO-€KOHOMIYHI Ta KyJbTYpPHI YMOBH, SIKI CHOPHSIOTH HNOLIMPEHHIO I[LOTO
sBHUIIA. MeTO0JI0Tisl TOCIHKEHHSI Ma€ TaKOXX BKJIFOYATH aHalli3 Pi3HUX (haKTOPIB,
0 CHOPUSIIOTH TOPTIBIl JIOABMHU, SKI BKJIHOYAIOTh O1IHICTH, 0€3p00iITTS,
JUCKpUMIHAINS,  KOPYIIs Ta  BHCOKA  JIATGHTHICTh  KPUMIHAJIBHOTO
npaBonopyiieHHsd. Big3HaunMo, 1110 yMOBHM BIMHHM Ta 3alpoBa»KEHHS BOEHHOTO
CTaHy Ha TepuTopii YKpaiHU € OJAATKOBUM YMHHUKOM, SKUHW MiJBUIIYE PUIUK
3pOCTaHHS TOPTIBII JIFOIbMHU.

Takum ymHOM, TIMOOKE BUBYEHHS KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI 3a
TOPTIBIIO JIFOJBMH, IO OXOIUIIOE TEOPETHYHI Ta METOJOJOTIUHI ITIJIXO/IH,
TPYHTYEThCS Ha CHCTEMHOMY aHa31 B3a€EMO3B’S3KYy COIiaJbHO-CKOHOMIYHUX,
KyJIbTYPHUX, TOJITUYHUX 1 MPAaBOBUX (PAKTOPIB, K1 BIUIMBAIOTH HA MOIIUPEHHS
poro siBumia. lle Takok BKIIOYAE 3aCTOCYBaHHS TOPIBHSUIBHOTO aHATI3y
KPUMIHAJTLHOTO 3aKOHOJABCTBA Ta TMPAKTHKU PI3HUX KpaiH IS BUSBIICHHS
Halle(DeKTUBHIIIMX  3aXOJIB  MPOTHAIl  TOPriBil  JOABMHU. JlochimKeHHs
KPUMIHAJIbHO1 BIJIIOBIJIAJIBHOCTI 3@ TOPTIBIIO JIOJbMHU € CKJIAJHOIO 33/1a4€lo, sKa
noTpeOy€e BUKOPUCTAHHS PI3HOMAHITHUX TE€OPETUKO-METOJIOJOTTUHUX MIIXO/I1B.

OcHOBOIO OyJb-SIKOTO HAayKOBOTO JOCIHIDKEHHS € JeTalbHUM aHami3

HAyKOBUX JOCATHEHb BITUYM3HAHMX Ta 3apyO1KHUX YUEHUX IMONEPEHIX MEeplOAiB.
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Ile mo3BoJIsiE BUSIBUTH OCHOBHI TEOPETUYHI 3acajyl JOCIIKYBAHOTO MpenMeTa 1
aKIICHTYBAaTH YyBary Ha TPOOJEMHUX acleKTax, M0 3aJUIIWIKCS 11032 yBarorw
MONEPEAHUKIB Y KOHTEKCT1 PI3HOMAHITHUX COILIAIbHO-CKOHOMIUYHHX, MOJITHIHHUX,
IIPABOBUX, MPABO3aCTOCOBHUX Ta 1HIMUX YUHHUKIB. Takuil aHaji3 TaKOXK JI0IIoMarae
BUSBUTH TPOTAIMHA Ta TEOPETUYHI TUTAHHS, SIKI MOTPEOYIOTh MOMAIBIIOTO
BUBUYEHHS JJIS1 IPAKTUIHOTO 3aCTOCYBAHHSI.

Bigznaunmo, mo 3akonoM Ykpainu «IIpo BHeCEHHs 3MiH Ta JOMOBHEHB Y
Konexc mpo muto6 ta cim’to Ykpainu» Ne 210/98-BP Big 24.03.1998 p., KK
Vkpainu 1960 p. Oyno momosHeHo crarrero 124! “TopriBusg mrogpMmu», IO
BUKJIMKAQJIO 3alllKaBJEHICTh Yy HAYKOBId po3poOLl NpodiieMH KpPUMIHAIBHOL
BIIMOBIAAIBHOCTI 3a TopriBiao moasMu [119]. Tak, 3o0kpema, y 2000 p. B.O.
IBamenko [82 ¢.3] 3axuctuiia nepiry B YKpaiHi kKBajidikaiiiiHy poOOTy Ha TeMy
«KpuMIiHOJIOTIYHI Ta KPUMIHAIBHO-TIPABOBI acHeKTH OOpOoTbOU 3 TOPTIBICHO
KIHKaMM Ta JITbMU». BueHa y aucepTamiifHoOMy JOCHIKEHHI OXapaKTepu3yBala
el 3J04YMH, BCTAHOBWJIA WOro 3B’A30K 3 IHIIMMH [PABONOPYIICHHSIMH,
3alpOIIOHYBaJIa AaBTOPCHKE MOHATTS TOPTIBII KIHKaAMHU Ta JIThbMHU K aKT KyITiBIIi-
IPOJaXy YW BUMHEHHS IHIIWX MPOTUIIPABHUX YroJ BIJIHOCHO TaKuX OCIO, 1110
MOB’5I3aHO 3 X eKCIUTyaTalli€lo ado 1HIIOro 3a00POHEHOT0 BUKOPUCTAHHS. TaKox
IIPOAHATI30BaHO CBITOBUH JIOCBIJ, PO3MISAAETHCS PUHOK CEKC-O13HECY SK CydyacHa
dbopma pabcTBa. ABTOpPOM 3aIPONIOHOBAHO BIOCKOHAJEHHS KPHUMIHAJIHHOTO
3aKOHOJIAaBCTBa, BKJIOUalOuu HOBY pepakmiro crarti 124-1 KK VYkpainwm,
OOTPYHTOBAHO JOIIBHICTh BCTAHOBJICHHS KPUMIHAJIBHOI BiATOBIJAIBHICTh 3a
30epiraHHs, BUTOTOBJICHHS, 30yT a00 PO3MOBCIOIKEHHS OPHOTPadIdHUX TBOPIB 3
HEMOBHOJIITHIMH, a TaKOX TMependadyuTd KpUMIHAIBHY BiANOBITAIBHICTh 3a
pabCTBO, CTBOPUTH CIELIANIbHI MIAPO3ALUINA Y IPABOOXOPOHHUX opraHax [83, c.184-
189].

05 xBitHs 2001 p. mpuitHaTo KpuminaneHuii Kogeke YKpainu, akuii HaOpaB
yuHHOCTI 01 BepecHs 2001 p. ¥V Pozpim III Ocobausoi yactuaun KK Ykpainu,
nependayeHa ct. 149, sika BCTaHOBIIIOE KPUMIHAJIbHY BIANOBIAAJIbHICTD 332 TOPT1BIIIO

monpMu ab0 1HINY HE3aKOHHY yroay mojo mnepemaudi moguau [120]. o x
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CTOCYETHCSI HAYKOBHX PO3POOOK, TO MEPIIUM JTUCEPTAIHHAM JTOCTIKCHHSIM CcTajla
kBaidikamiitHa pooora B. A. Ko3aka Ha Temy «KpuMiHanbHa BiMOBIIABHICTD 32
TOPTIBIIIO JIIOABMU (aHaMi3 ckiany 3mounny )» (2003) [91, c.4]. ¥V cBoiit auceprartii
B. A. Ko3ak HarojocuB Ha Ba)KJIMBOCTI CHCTEMHOIO MiIXOAy JO BHBYEHHS
TEOPETHYHUX MPOOJIEM KPUMIHATBHOI BiMOBIJATHHOCTI 32 TOPTIBIIIO JIIOJBMH a00
1HIITy He3aKOHHY YTOJly 100 Iepeaayil JIoAUHA. BueHuid CTBEPIKYE, IO TOPTiBIIS
JIOJbMHU TIOCATA€E Ha CYCIHUIbHI BIIHOCHMHHU, IO 3a0€3Me4yl0Th CBOOONY, YECTh 1
rigHicTh  ocodu. OcHOBHUM Oe3nocepeqHiM 00’€KTOM € BIJHOCHHH, SIKI
3a0e3meuyoTh CBOOOJY JIIOAMHU, 0€3 J10JaTKOBOrO OOOB’A3KOBOr0 00’ €KTA.
JlonaTkoBO OOIPYHTOBAHO, IO TOPTIBISA JIIOABMU € 3JI0YUHOM 3 (POpMaIbHUM
CKJIaJIOM, JISIHHS MO>Xe MaTu Tpu ¢GopmH (ii 1HIIIA OrIaTHA mepeaada; 31HCHEHHS
CTOCOBHO JIFOJJUHU Oyb-SKO1 1HIIIOT HE3aKOHHOI YTO/IH, OB’ 13aHO1 13 3aKOHHUM YU
HE3aKOHHHUM MEePEMIILIEHHSM 3a 1i 3701010 a00 6e3 3roau yepes3 Aep:KaBHUN KOPJIOH
VYkpainu s oJajibIIoro MpoJaaxy YW 1HINOI mepenadi iHIii ocobi (ocobam), a
MOMEHT 3aKIHYEHHSI 3JI0YMHY BH3HAYAETHCS IMO-HOBOMY [UJIsi KOXKHOI (opmu.
3a3Ha4yeHo, M0 3JI0YMH MOKE OyTH BUMHEHUH JIMILE 3 TPSIMUM YMHUCIIOM, 1 TAKUM
YMHOM 3roJla MOTEPIIOro BUKIIOYAE CKIaJ 3JI0YMHY. TaKo)K, BU3HAYEHO, IIO
BUKOHABIIEM 3JIOUHMHY € SIK «IIPOJABEIb», TaK 1 «IMOKYyMelby Jroauau. Ha miacrasi
[IUX BUCHOBKIB HaJaHO MPOMO3HUIIIi 11010 BAOCKOHAJICHHS] YMHHOTO 3aKOHO/IaBCTBA
[92, ¢.159-160].

Takox y 2003 p. 4. I'. JIuzory6 3axucTuB AUCEpTaliitHe JOCIIHKEHHS Ha
temy KpuMiHanbHa BIAMOBIJANBHICTD 3@ TOPTIBIIO JIOABMH a00 1HIIY HE3aKOHHY
yroAy IOAO0 Tepenadi JIOAWHHU: TOPIBHSUIBHO-TIPABOBE MOCHTIKCHHS». BueHuit
3aMpONOHYBaB BU3HATH CBOOOY 1 0COOHMCTY HETOTOPKAHHICTh JIIOAUHU 00’ €KTOM
3nmounHy, nepeadadeHoro cr. 149 KK Vkpainu, a uiasiMua TOpriBil JHOAbMHU
BU3HAYMB HAXXKHWBY Ta iHITY BHUTOAY, IO BKa3ye Ha TE, IO TOPTIBIS JIOJBMH €
HE3aKOHHOIO YTOJI0I0 — KYMiBJIS-TIPOJIaXK. 3alpOMOHOBAHO aBTOPChKE BU3HAYCHHS
MOHSATTS TOPTIBIl JIFOABMHU SIK 31ACHEHHS CTOCOBHO JIOJUHM (TPYNH JIFOJIEH)
HE3aKOHHOI YroAu KYMIiBII-MPOJaXY 3 METOI HaXWBH abo0 1HIIOI BUTOJIU.

JlolaTKOBO aBTOp MPOINOHYBAaB, KpPUMIHAII3yBaTH IHIIE OIUIATHE OJAEp>KaHHSA
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JIOJIMHW, BU3HATU KBaM1(PIKyIOUMMH O3HaKaMu [ii, MOB’si3aHi 3 oOMaHOM abo
nepeMilIeHHsIM Yepe3 KOpoH, 3anmporonyBaB qonoBHUTH KK crarreto npo aiiioBe
KasATTS JJI1 3BUIBHEHHS BiJl KPUMIHAJIBHOI BIJIMOBIAANBHOCTI, 3HU3UTH BIK
KpUMiHAJIBHOI BIAMOBIMAIBHOCTI A0 14 pokiB I KBalmiiKOBaHUX CKIAQIiB
37I0YMHY, a TaKOXX BHUKIIIOUWTHU BiAmoBiganpHICTh 3a cT. 149 KK y pasi kymiBm
JIOAVMHU 3 METOI0 3BUIBHEHHS BIJ 3JIOYMHHOI 3aJI€KHOCTI. 3 ypaxyBaHHSIM
3alpOMOHOBAHUX TMPOMO3UIlA Oylla HagaHa aBTOpchka penakiis cr. 149 KK
VYkpainanm [130, ¢ 174-177].
OxpeMoi yBaru, 3aciiyroBye nuceprauiiine ngocuiakenas A. M. Oprneana Ha
TeMy «CoulagbHa OOYMOBIEHICTh KpHUMIHaMI3alli Ta KpUMiHAJIbHO-IIPABOBA
XapakTepucTuka Ttopriem JgoasbMu»  (2003). ABTOpOM  yAOCKOHAJIEHO Ta
yH1()1IKOBaHO BU3HAUYEHHSI TOPTIBIIL JIFOJAbMHU, AK€ MOXKE OyTH 3aKJIaJIeHE B OCHOBY SIK
HaIllOHAJIBHOTO, TakK 1 MDKHApOJIHOTO TMOHATTS TOPTIBII JIOARMU. Brepie
JOCJTIIKEHO MiCIle TOPTiBIIl JIFOJAbMU CEPEJI IHIIUX CYCIUILHUX SBUIIL, Ta 3A1HCHEHO
aHaji3 OOTpyHTOBAHOCTI IPaBOBOI 3a00POHU JAHUX JiH, MPOaHaATI30BaHO CKJIAJ
3nounny, mnepeadadenoro cr. 149 KK, Ta BupoOiIeHO NPOMO3MINT 11010
BIockoHaneHHs BianoBigHoi crtarti KK. JlogaTkoBo BYeHMI TpUAUIUB yBary
NUTAHHIO JIOCBIY IHIIMX KpaiH TNPAKTUIl TPUTATHEHHS 10 KPUMIHAJIBHOI
BIJIMOBIAAIBHOCTI 32 TakKi JISHHSA, JOCTIIUB NMPUYMHHA Ta YMOBHU ICHYBaHHS IIbOTO
SBUIIA 3 BpPaxXyBaHHSM HaJ3BUYAWHOI JIATEHTHOCTI 3J0YMHY. ApPryMeHTOBAHO
HeoOx1HICTh 3akpimieHHs y cT. 149 KK tprox dhopm Toprisii JoapbMu: Mpoaax
JIOJIMHM, 1HIIIA OIUIaTHA Tepeaada JIFOAUHHU, 3IMCHEHHS CTOCOBHO JIFOJIMHU OY/Ib-
SKO1 1HINOT HE3aKOHHOI yro/aH, MOB’SI3aHO0T 3 MEpeMIlIeHHIM i1 depe3 Jep>KaBHHMA
KOPJOH YKpaiHu ISl MOAAJBIIOTO MPOAAXKy UM 1HINOI IMepeaadi, Ha BIAMIHY Bif
IBOX (pOopM, PO K1 HAroJIOIIYBaJIU MONEPEIHI HAYKOBII. 3BEpHYTa yBara Ha METy
3JI0YMHY — €KCIUTyaTallii; HaroJoleHO Ha HEOOX1THOCTI BUKIIFOUEHHSI TaKUX I1STHb
SIK «3J1IICHEHHS CTOCOBHO JIFOJJMHU OYy1b-5IKO1 1HIIIOI HE3aKOHHOI YTOJIU, TTOB’ A3aH01
3 IEPEMIILICHHSM ii uepe3 Jiep>KaBHUM KOPAOH YKpaiHu Uil OaIbIIOr0 IPOAaxXy
Yy 1HIIOT Mepenayi», K Takoi, 10 YacTKOBO nependaveHa iHmmMMH ctartsamu KK,

30kpeMa, 4. 2 cr. 173, ct. 447. OOrpyHTOBaHa HEOOXIAHICTH KpHUMIHAMI3ALIi
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BepOyBaHHS JIIOJIEH JIJI1 HE3aKOHHOTO BHMKOPHUCTAHHS 3a KOpPJAOHOM. Takox
JIOCITIITHUK aKIIEHTYBaB yBary Ha BUIIAJKaX BUMHECHHS TOPTIBJIi JIOABMH 32 3r0JI0I0
0co0u, M0 MPOMAETHCA, BII3HAYAIOYH, 110 y IIMX BUITAJIKaX BiJ TOPTIBII JIFOJAbMHU
noTepnae He ¢izuyHa cBoOOa, YecTh a00 TiHICTh, K e IepeadadeH0 YHHHUM
3aKOHOJIABCTBOM, a TPOMAJChKa MOpPAJBHICTh Yepe3  3amofisSHHA TOPTiBJIEIO
JTIObMH TIKOJIH. 3apPOTIOHOBAHO BU3HATH TPOMAJICHKY MOPAIBHICTH OCHOBHUM
Oe3nocepeHiM 00’€KTOM TOPTIBII JIOABMU 1 mepemictutu a0 Pozmimy XII
«3710YMHU MPOTU TPOMAJICHKOTO OPSIIKY Ta MopaibHOCTI» OcobimBoi yactuan KK
VYKkpainu, BpaxoBYHOUM OCHOBHOIO Oe3mnocepeqHboro o0’ekT. JloBeneHo, 110
MPEIMETOM LIBOTO 3JI0YMHY € JroauHa [167, c.164-175].
Buxknukae inTepec it auceptariiivine gociipkeHds B. M. IligropoauHcbkoro
Ha TeMmMy «BignmoBizanpHICTF 3a TOPriBIAIO JIIOJbMH 32 KPUMIHAJIBHUM
3aKoHOAAaBCTBOM Ykpainu» (2005 poky) [175, c.4]. Buenuii moBoguTh, W10
OCHOBHUM 00 ’€KTOM JaHOTO 3JIOYMHY € CYCHIJIbHI BIJIHOCUHHM, SIK1 3a0€3ME€UyIOTh
CcBO0O/Y, YECTh Ta TIJHICTh JIIOJAWHHU, a JOAATKOBHUMH MOXYTh OyTH CYyCHiIbHI
BITHOCUHH, IOB’s13aHI 3 JKUTTSAM, 3J0POB’SIM, MOPSAKOM IEPETUHY KOPAOHY,
CIIy’KOOBUMU MMOBHOBAXEHHSMHU, MPABOM JIUTUHU HA BUXOBAHHS B CIM’1 Ta MPaBOM
0aThKIB Ha BUXOBAHHS JUTUHU. 3ampornoHoBaHo 3akpinuTu B cT. 149 KK Vkpainu
TEPMIH «YTrojJia», KK OXOILUTIOBaTHUME (OPMHU HE3aKOHHOI mepeadi 1 OTpUMaHHs
JIOJMHU, Ta € KPUTEPIEM PO3MEXKYBAHHSIM TOPTIBII JIIOJbMU BIJl CYMIKHHX
3mounHiB. OOTpyHTOBAHO, 110 TEPEMIIIECHHS JIOJIUHU Yepe3 JIeP:KaBHUN KOPJOH €
00TsHKYI0U00 00CTaBHHOIO, 1 3a Taki Ail HEOOXITHO mepeadadnuTH OiIbII CyBOpe
nokapanHs y 4. 2 cT. 149 KK Ykpainu. HaBegeHno aprymMeHTH 1moa0 HeAOMIILHOCTI
3aKpITUICHHS METH SIK 00OB’SI3KOBOi O3HAKM TOPTiBm JoapMu y 4. 1 cT. 149 KK
VYKpainu, npoTe BpaxoByBaTUCA y 4. 2 LI€] CTATTI sIK 00TsKyroua 00CTaBUHA, SIKIIO
Takl JISIHHS Ma€e Ha METl MOJaJbIly eKCIUTyaTali JIIOAWHU. 3arnpornoHOBaHA
aBropcbka penakuis ct. 149 KK Vkpainu, sika BKIIIOYa€ HE3aKOHHY YIroay II0J0
MoIUH Y popMi nepenadi Ta 3aBoioiHHSA [176, ¢.182-190].
3akoHoM Ykpainu «IIpo BHeceHHs 3MiH 70 KpuMiHaabHOT0 KoJekey YKpaiHu

10JI0 BJOCKOHAJIEHHS BiAMOBIJAIBLHOCTI 32 TOPTIBJIIO JIFOABMU Ta BTATHECHHS B
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3aHATTS mpoctutymiero» Ne 3316-1V Bixg 12.01.2006 poky) [120] Oyno BHeceHO
3minu 110 penakiii cr. 149 KK Vkpainu, nos’s3ani 3 posmupenss mii ct. 8 KK ta
npuBeneHasM c1.cT.149, 303 KK Vkpaimm y BignoBigHicte g0 IlamepMcbkoi
Kongenmnii OOH «IIpotu TpaHCHamioHanbHOI opraHizoBaHoi 3mounHHOCTI 2000
poky» Ta IIpotokonmy «IIpo momepemkeHHS 1 NPUNUHEHHS TOPTIBII JIIOIBMH,
0CO0JIMBO KIHKAaMH 1 IiTbMH, 1 mokapaHHs 3a Hei». 3Minu qo KK Ykpainu Oymno
BHECEHO 3 ypaxyBaHHSIM HOBUX (DOPM 3JIOUMHHOCTI Ta BUJIB 3JI0YMHIB, 110 CIIPUSIE
MO>KJIMBOCTI MI?)KHAPOJTHOTO CIIBPOOITHUIITBA Ta €()EKTUBHOI CIIBIPALll Y BUKPUTTI
Ta PO3CIIAYBaHHI 3JI0OYMHIB, BUMHEHUX OPTraHI30BaHUMH 3JIOYMHHUMHU TpyHamu
[120].

Baxmmsum € nociimxenns [[. O. Heromuenko Ha Temy «KpuMiHanbHa
BIJIMOB1AAIBHICTD 32 TOPTIBJIIO JIFOABMHU B YKpaiHi Ta IHIIKUX KpaiHax: MOPIBHSILHO-
npaBoBuit aHainiz» (2011) [157]. HaykoBa HOBU3HA 1IOTO JOCHIKEHHS TOJIATAE B
TOMY, 1110 aBTOPOM BIIepIe 0yJI0 MPOBEAECHO KOMIUIEKCHUM MOPi1BHSAIBLHO-TIPABOBUI
aHaJji3 KpUMIHAJIBbHOI BIJIMOBIIAIBHOCTI 32 TOPTIBIIO JIFOJbMH B YKpaiHi Ta 1HIINUX
KpaiHax. ABTOp JIOBOAUTH HEAOILIbHICTh BKJIIOYEHHS METH BUKOPHUCTAHHS Yy
30poiiHux KoHikTax 1o cr. 149 KK Ykpainu yepe3 moTeHIliiH] MpaBoBi KO3,
Ta OOTPYHTOBY€E HEOOX1THICTh TIepe10aYeHHsI BYUNHEHHS TOPTiBII1 JIObMU 0€3 3roiu
MOTEPIIOTO K KBali(iKyro4oi 03HAKH. 3alpONOHOBAHO YHI(iKaIlil0 CaHKIN 3a
TOPTIBIIIO JIIOJABMHU B 3aKOHOJABCTBAaX PI3HUX KpaiH, 30KpemMa ajJbTEepPHATHBHI
CaHKIIT JIJI1 BUMAAKIB, KOJM 3JI0YMH BYMHEHO 3a 3r0jI010 moTepmijoro. HaBeneHo
apryMEHTH, 10 MaKCUMaJbHE TOKapaHHS 3a TOPTIBIKO JIOJbMH 3 OCOOJIMBO
KBaTI(PIKyIOUMMH O3HAaKaMH, HaBITh 13 HEOOEPEKHHM CIPUYUHEHHSM CMEpPTi
KUJTBKOM 0c00aM, He MOBHHHO MEPEBUIIYBAaTH ACCATH POKIB 1M030aBJICHHS BOJI, a
TAaKOXX OOrpyHTOBaHa HEOOXIJIHICTh 3MIHM TEPMIHY «TOPTIBIs JIIOJbMH» Ha
CKYHIBIS-IPOAAX JIIOAMHW», IO TOYHINIE BIJOOpa)KaTW O3HAKU 3JIOYHHY.
3anponoHOBAHO /0 CYO’€KTHBHOI CTOPOHM 3JIOYHMHY, BKJIIOUHUTH KOPHCIWBHMA
MOTHB, KOHKPETHU3YBAaTH HACTIAKA SK TSDKKE TIJIECHE YIIKOKCHHS abo
CIIPUYMHEHHS CMEPTI 3 HEOOEPEKHOCTI, Ta BU3HABATH CyO’ €KTOM TOPTIBII JIIOABMU

oci6 Bix 16 pokis [157, c. 166-172].
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HaykoBa noBu3Ha muceptarniiinoro gociimkeHHss K. M. IckpoBa Ha Temy
«KpumiHaapHO-TIpaBOBa XapaKTEPUCTHUKA TOPTIBIl JFOIbMH a00 1HIIOT HE3aKOHHOT
yTrOAu IIOAO JIOAVMHHU: MDKHAPOAHI Ta HaIloHaNbHI acnektu» (2012), momsrae y
IIPOBEJICHHI KOMIUIEKCHOTO aHa3y KPUMIHAIBHOI BiMOBIAAIBHOCTI 32 TOPTIBIIO
JIOOBMU 13 BpaxyBaHHSM BHeceHHX 3MiH B 2006 p. BueHuM 3amporoHOBaHO
BUKITIOUUTH 13 4. 1 cT. 149 KK VYkpainu cioBocmnonydeHHs «3 BHKOPUCTaHHIM
oOMaHy, IIaHTaXy YW Yypa3iauBOro craHy ocobu» Ta nonoBHutu KK VYikpainu
HOPMOIO, sika O BCTAHOBJIIOBAJIa BIAMOBIJAIBHICTh 3a MNPUMYCOBY Ipaii ado
IPUMYCOBE HaJaHHS TOCIYT, @ TAKOX BU3HAYCHHS TOPTIBJII JIIOIBMH K OYIb-IKY
HE3aKOHHY Yrojay IIOAO JIIOJAMHU 3 METOK HAXKMBHM, KPUMIHAII3ZYBaTH (popmu
CIIPUSIHHS TOPTiBJI JIIOJABMHU SIK OKPEMHUX 3JIOYMHIB. Big3HaueHO, 110 OCHOBHHI
00’€KTOM TOPTIBJI1 JIIOJbMU € CYCIUIbHI BIIHOCHHHU, 110 3a0€3Me4YyI0Th CBOOOY Ta
0COOMCTY HEIOTOPKAHHICTH JIIOJIMHU, a Cy0’€KTa 3JI0YMHY € 0co0a, sika gocsria 14
p. Takox 3ampornoHoBaHO Kiacudikaiilo 00’€KTa TOPTiBIl JIIOJbMHU 34
«I1’ ITUCTYTIEHEBOIO» CTPYKTYPOIO, PO3LUIMPEHO TOHITTS €KCILUTyaTallii, BKIIOYat0Yu
BUJIYYEHHS TKaHUH 1 KJIITHH, @ TaKOXX BHECEHO MPOIMO3UIII0 MPO JOMOBHEHHS
KBaTI(DIKYyIOUOIO0 03HAKOKO — MEPEMIIIIEHHS TOTEPIIJIOro Yyepe3 Aep>KaBHUN KOPJIOH
VYkpainu [86, c. 5-6].

[TpoGnemMi yTOUHEHHSI KpUMIHAJIBHOI BIMIOBIJATBHOCTI 32 TOPTIBIIIO JIFOIbMH
BianoBigHo 10 yrox 3 €C i1 Konmenmii Pagu €Bpornm nmpo mpoOTHIIIO TOPTiBIi
JIOJbMUA YaCTKOBO TpHCBsSYeHe nuceptariiiHe mocmikeHHs O. C Haymooi
«KpuminanpHO-IpaBOBa MPOTHUIS 3JI0YMHAM MPOTH BOJI 0coOM (3a CTaTTAMU
po3ainy Il OcobmuBoi Yactuau KK Ykpaian) (2017). ABTopoM BCTaHOBIICHO, IO
BuMorH cT. 26 Konsentii Pagu €Bponu mpo MOXKIHMBICTH 3BUTBHEHHSI MTOTEPITLIAX
TOPTiBJl JIFOABMH BIJl MOKapaHHs BperyiaboBaHo cT.cT. 39 1 40 KK Vkpainn.
Haromomeno, mo nii moTepnijoro Bif TOPTIBII JIFOAbMHU, BUMHEHI M1JI TPUMYCOM,
MalOTh PO3IJSAATHCS SK peaiizalis IpaBa Ha CaMO3aXHUCT. 3alpONOHOBAaHO
nonoBHUTH Po3ain Il OcobmuBoi wactuam KK VYkpainu crarreto, 1110
BCTAHOBJIIOBATHME BiJNOBIJANBHICTh 3a TNPUMYIIyBaHHS Ta BHKJIAJICHO HOBY

penakiito 4. 1 ct. 149 KK Vkpainu [156, c. 5-7].
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[IutaHHs TPUTATHEHHS 0 KPUMIHAJIBHOI BIJANOBIMAIBLHOCTI 3a BUYMHCHHS
KPUMIHAJILHO TPOTHUMPABHUX JIisTHb HEPO3PUBHO 3B’si3aHAa 3 YJOCKOHAJICHHSIM
BUSBIICHHS, TOKYMEHTYBaHHS, Ta 1HIIMX MTUTaHb 1] 4ac PO3CIIilyBaHHS B3araii, Ta
TOPTIBIIl JIFOABMH, 30KpeMa. [li muTanHs cTanu mpeaMeToM HayKOBOTO MOIIYKy B.
B. ITsackoBcwkoro (2004) [196], B. C. ®inamkina (2012) [238], T. M. KOxenko
(2012) [245], I1. B. T'opbacenka (2013) [52], A. A. Heburosa (2016) [161], L. 1.
I"ampona (2021) [50].

Bnepme mnpoGiiema po3ciiyBaHHS TOPTiBIs JIIOABMHU JIOCHIIKEHO B
nuceptaiii B. B. IlsackoBcekoro Ha TteMy «MeToauka po3CiilyBaHHsS TOPTIBIII
moaeMu»  (2004). ABTOpoM po3poOJIEHO METOAMKY PO3CHIAYBAHHS TOPTIBII
JIOIbMU, MpoaHaIi30BaHO OCHOBHI KOMITOHEHTH KpUMIHAJTICTUYHOT
XapaKTEPUCTUKHU ITMX 3JIOYMHIB. 3alpOIIOHOBAHO JOTIOBHEHHS JI0 3arajibHOI Teopii
METOIMKH PO3CJIiAyBaHHS 3JI0YMHIB, B TOMY YHCJI1 BU3BHAUYCHHS OCOOM 3JI0UMHIIS Ta
MOTEPIIJIOT0 B CHUCTEMI KPUMIHAIICTUYHUX XapPaKTEPUCTHUK TOPTIBIL JIIOABMHU.
Huceprailisi MICTUTh HOBI KOHIENTYaJlbHI MOJIOXKEHHS, 30KpEMa, BH3HAYEHO
MOHATTS  TOPriBJII  JIIOJIbBMHM, IPOBEJCHO aHali3 OCHOBHHMX  EJIEMEHTIB
KPUMIHAJIICTUYHOI XapaKTePUCTUKHU, CTPYKTYPU 3JO0YMHIB, THUIIOBUX CIIIUYUX
CUTyaIlii, a TaKoX 3alpolOHOBAHO PEKOMEHJAIlli II0J0 BIOCKOHAJICHHS
po3ciiayBalibHOIL aisutbHOCTI [196, . 182-190].

OcHOBHUMH aclieKTamMu aucepraiiiiHoro nocmimkenHs B. C. ®inamkina
«KpuminanictuyHe 3a0e3meueHHs pO3CiAyBaHHs TOPTIBIl JIOAMHU (MIKHAPOIHE
criBpoOITHUITBO)» (2012) € po3ymiHHS 0COOIMBOCTEH 37I0YMHY, OCOOH 3ITOYMHIIS
Ta MOTEpHiyioi ocoOu. ABTOPOM OOIPYHTOBAHO TpPAaHCHAIIOHAJIHHUN XapakTep
TOPTiBI JIOJTbMH. [IpoananizoBaHo MI>KHApOJTHE CHiBpOOITHHUIITBO
IPAaBOOXOPOHHUX OPraHiB Ta MIKHapoJHHMX opradizauiid (Iarepmony). 3BepHYyTO
yBary aBTOpOM Ha 3aXMCT IpaB Ta 0€3MeKy CBIJIKIB 1 MOTEPIUINX, BA3HAYECHO TUIIOBY
XapaKTepUCTUKY TMOTEPIIOi 0COOM Ta JOBEACHO, IO 3JI0YMH BUYUHSIETHCS
OpraHi30BaHMMHM 3JIOYMHHUMHM YTPYIYBaHHSIMHU 13 MIKHAPOJHUMH 3B’ si3KaMu [238,

c. 4-8].
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Oco6nmmBOi yBarm B KOHTEKCTI 3aIllpOBaDKCHHS MIKHApPOJIHOTO JOCBIIY
PO3CIIiIyBaHHS TOPTIBII JIFOABMH € BUCHOBKH JOCIIKeHHS Tamapu MukonaiBHu
Onenko «OcoO0aMBOCTI MPOBAIKEHHA Yy CHpaBax MPO TOPTIBIIO JIIOJBMH: B
KOHTEKCT1 MXKHApOAHUX cTaHmapTiB» (2012). dakTuyHO BHEpIie HAYKOBIEM OyJI0
JOCITIIKEHO CYTHICTh MI>KHAPOIHOI MTPaBOBOI IOMIOMOTH Y CIIpaBax MPO TOPTIiBIIO
JTIOABMH, MIJKPECICHO OCOOJIMBOCTI MOPYIIEHHS KPUMIHAJIBHUX CIpaB 3 IHOTO
NUTaHHSA, Ta BUOKPEMIICHO KaTeropii CBIAKIB 1 MOTEPNUINX 3aJIEKHO BIJl IXHbBOI
iHpopmamii. T. M. HIOxaeHko HaronoiryBajga Ha HEOOXITHOCTI PO3BUTKY
YKpPaiHCBKOTO 3aKOHOJAaBCTBA B KOHTEKCTI MDKHAPOJHUX CTAaHIAPTIB, Ta
MIKHApOJIHO-IIPABOBUX MEXaH13MIB IPOTUIIT TOPriBil Jt0abpMHu [245, c. 176-186].

ABTOp Kiacu(ikyBanta IpaBOOXOPOHHI OpraHy Ta HeAEpXaBHI opraHizailii,
K1 3alMarOThCS MPOTUIIEI0 TOPTiBIl JIOJBMH, Ta HajJajla peKOMEHAAIli II0A0
CHiBMpall 3 TMPABOOXOPOHHUMH OpraHaMH I1HIIMX KpaiH Ta HEypsSAOBUMHU
opraHizamisiMu.  HaykoBo-mMeroguuHe  3a0e3nedyeHHS  MNPAKTUKA  MPOTUMIIT
3JIOYMHHOCTI JIETabHO JOCHIPKEHO Yy BKa3aHiil po0OTi, MOBUHHO OYJIO CIPHUSTH
M1JBUIIICHHIO €()EeKTUBHOCT1 JISJILHOCTI MPAaBOOXOPOHHMX opraHiB [245, c. 176-
186].

B nucepramitinomy mochimkenni I[laBma Bomogumuposuua I'opOacenka
«3aranbHi MOJOXKEHHS METOJIUKH PO3CIiTyBaHHS TOPTiBm Jroabmu» (2013) [52],
yIepIne MpoBEICHO KOMIUICKCHUN KPUMIHATICTHYHUN aHaII3 3aKOHOJIABCTBA Ta
HopM KK Vkpainm momo 3a00poHHM TOPriBiIi JIOABMH, 3pOOJIEHO MPaKTUYHI
BHCHOBKH Ta TIPOIO3HUIIii 3 YAOCKOHAJIICHHS 3aKOHOJABCTBA Ta CHUCTEMHU 3aXOiB
IPOTHUIIT IbOMY 3JI0YMHY, BUCYHYTO TIPOIO3UIIIT 3 yIOCKOHAJICHHS 3aKOHO/IaBCTBA
Ta 3axofiB nmpoTtuAii. Ha MoHorpadiuHoMy piBHI JeTaabHO JOCTIIHKEHO CYTHICTh
TOPTiBJl JIIOJbMH, IMPOLIEC JOKAa3yBaHHS Ta TaKTHKa caiguux Aid. Po3poOieHo
peKoMeHJalli 3 BHUSABICHHS Ta pO3CIIAYBAHHS TaKUX 3JI0YMHIB, OCOOJIMBO B
KOHTEKCT1 Cy4aCHOTO KPUMIHAJIBHOTO CYJIOYMHCTBA. BU3HAUEHO KIIOYOBI aCMEKTH
KPUMIHAJIICTUYHOI XapaKTEPUCTUKHU 3JIOUMHY, MEXaHI3MH CIIiIOyTBOPEHHSI, KaHal
TOPTIBII JIIOABMHU, Ta METOJU 31MCHEHHS 3JI0YMHY, a TAKOX BUCBITIICHO TPOOJIeMHU

JIOKa3yBaHHSI i peKOMEH/Iallii /Il MPaBOOXOPOHHUX OpraHiB. JleTaibHO BUBHAUYECHO
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KPUMIHANIICTUYHE BU3HAYCHHS TIOHSTTS «TOPTIBIA JIIOABMH» - HEJETralbHe
BepOyBaHHs, TEPEBE3CHHS, Iepeaady, OTPUMAaHHS, MPUXOBYBAaHHA OCOOH, fKi
3MIMCHIOIOTHCS] 3 METOI0 MOJANBIIOT0 BUKOPUCTAHHS JIIOJUHU JJIs 3TYUYEHHS J10
mpari, CeKCyalbHOI eKCIUTyaramii Ta BHU3HAYEHO CIOCOOW BYMHEHHS TOPTIBII
monbpmu [52, c. 126-133].

OpauM 13 KpaiHIX JOBOEHHUX JOCHIUKEHb MPUCBAYEHUX MpolIemMam
JIOCYIOBOTO PO3CIIITyBaHHSI TOPTiBJl J0AbMU € poOoTa ['anbonu Inecu IBaniBHI
«JlocyoBe po3ciiiiyBaHHs 3JI04YHHIB, MMOB’SI3aHUX 3 TOPTiBICIO JIOJIbMU Ta 1HIIOIO
HE3aKOHHOIO Yroi0t0 11010 jJtoauan» (2021) [50]. ducepraliis € oAHUM 13 TEPIINX
KOMIUIEKCHUX JOCTIJKEHb TEOPETUYHUX 1 MPAKTUYHUX MPOOJIEM PO3CHIAyBaHHS
TOPT1BII JIFOJBMH, 3 YPaXyBaHHSIM Cy4aCHOTO CTaHy KPMMIHAJILHOTO 3aKOHO/IaBCTBA
Ta HOPMAaTHBHO-IIPABOBOTO PETYJIIOBAHHS MPABOOXOPOHHOI MisUIBHOCTI. 30KpeMa,
o0rpyHTOBaHa HEOOX1THICTH NOMOBHUTH CT. 214 KIIK Ykpainu nonoxxeHHsM 11010
NiJBUIICHHS e(EeKTUBHOCTI Ta JudepeHmiiHoro Mmiaxoay A0 IOYaTKy
KPUMIHAJILHOTO MPOBA/XKEHHS 32 (DaKTaMU MOCSTaHHS Ha XKUTTS, 3J0pPOB’ s, YECTh 1
T'1AHICTb JIFOJUHM (TOPTIBII JIOJbMH a00 1HINOI HE3aKOHHOI YoM MO0 JHOIUHH )
HEeralHO BHECTHU BIJANOBIAHI BIIOMOCTI 70 €JIMHOTO PEECTPY AOCYIOBHUX
po3CiiAyBaHb 1 PO3MOYATH PO3CHIMYBaHHSA, a MPU BYMHEHHI IHIIUX 3JIOYHHIB,
IpOTATroM 24 TOJIUH 3 MOMEHTY BHECEHHSI TaKUX BIIOMOCTEH Ha/aTH 3aBHUKY a00
HOT0 Mpe/ICTABHUKY BUTST 3 €IMHOTO PEECTPY JOCYIOBUX pO3CiiayBanb. Ciiauni,
SKUH 3/IICHIOBATUME JIOCYI0BE PO3CIiyBaHHS, BA3BHAYAETHCA KEPIBHUKOM OpraHy
JOCYJIOBOTO  PO3CIiAyBaHHS, y3aralbHEHO OOCTaBUHHM, IO  CIPHUSIIOTH
po3ciiayBaHHIO ()aKTiB TOPTIBII JIOJBMH, 4 CAME: 0OCTaBUHHU, 1110 XapaKTEPU3YIOTh
MOJIIF0 3JI0YMHY; OOCTaBMHH, SKI MArOTh 3HAYCHHS JJIs KBaiiikarii MisTHHS SK
TOPTIBII JIOJbMU; OOCTaBUHU, IO XapAKTEPU3YIOTh 0CO0Y, sIKa BUMHUIIA 3JI0YMH,
NOB’SI3aHUM 3 TOPTIBJECIO JIOJbMHU; OOCTABHHM, LIO0 HaJjeXaThb 10 CyO €KTUBHOI
CTOPOHHU 3JI0YMHY, TTOB’S3aHOTO 3 TOPTIBJICIO JIIOJAMU; OOCTABUHHU, 1110 BILIMBAIOTH
Ha CTYIIHb TSKKOCTI 3JI0YMHY, TTOB’I3aHOTO 3 TOPTIBJICIO JIIOJIbMU; OOCTABUHHU, SIK1
BIJIIIOBIJTHO 10 CT. CT. 66, 67 KK YkpaiHu nom’sKIytoTh Ta OOTSXKYIOTh TOKapaHHS

0coOM 3a BUMHEHHS 3JI0OYMHY, TMOB'SI3aHOTO 3 TOPTIBJICIO JIIOJbMU; OOCTAaBUHHU, 1110
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BU3HAYAIOTh XapakTep 1 po3Mip MIKOAHW, 3aBJaHOI 3a3HAYEHUM 3JI0YHMHOM;
00CTaBMHM, 0 BU3HAYAIOTh IPUYUHU Ta YMOBH, SIKI CIIPUSUIA BYMHEHHIO TOPTiBII
JI0JIbMU; 00CTaBUHHU, SIKI BKA3YIOTh Ha 3JIOYMHHY JISIIBHICTD, SIKY 0C00a IMPOJOBXKYE
3MIHCHIOBATH IMCJISI BYMHEHHS TOPTiBJI JIFOIbMHU.

ABTOpKOIO 3anponoHoBaHo J0noBHUTH cT. 149 KK Vkpainu monoxxeHHsIM
1010 BU3HAUCHHS XapaKTepy ypa3auBOTO CTaHy, MAJIOJITHHOTO BiKY MOTEPIILIOTO,
HEO0OI3HAHOCTI YW MIAKYIy TPETbOi OcoOH, sika 3a0e3neuye KUTTEMISIIbHICTh
NOTEPIUIOrO, il OTPUMAaHHS 3r0JM Ha iloro ekcruryaraiito [50, 216-224].

Bumie Buknagenuii aHaidiz AucepTaliiiHUX poOIT NIATBEPAXKYE, 110 TOPIiBIs
JIOJbMH, L€ HE JIMIIE KOMIUIEKCHa MpodiieMa, fka NOTpedye I0JaTKOBOTO
JETATbHOTO BHWBYCHHS HAYKOBIISIMH, alleé Ma€ MUKIUCIUIUTIHAPHY TPHPOIY,
OCKUIbKM 1€ 3J0YMH JIOTUYHUM J10 BCiX cep CYCHIIbHOro KUTTA. st O1IbII
MIMOOKOTO PO3YMIHHS 3JI0YMHY HEOOXITHO TOCTIIUTH HAyKOB1 Mpall 13 1HIINX
CYMDKHHMX rajy3ed HayK, a caMe Teopii Jiep>KaBu U IpaBa, MIXKHAPOJIHOTO IpaBa,
JepKaBHOTO  YIIPaBJIIHHSA, TMOJITONOri, ¢iurocodii, MMeaaroriku, €eKOHOMIKH,
TICUXOJIOT1].

3 mpoOJieMaTHUKOW KPUMIHAIBHOI BIJMOBIAAIBHOCTI 3a 3J0YMH TICHO
OB’ s13aH1 aJIMIHICTPATUBHO-TIPABOBI MPOOJIEMHU MPOTHUIIT TOPTIBIl JIIOABMH, STKUM
npucBsiueHi podotu HaykoBiiB T. 1. Boznoi (2003) [45], O. B. Kymmnipa (2012)
[127], mogaTKoBO AETaIbHO JOCTIHKEHI MEXaHI3MH JepKaBHOTO yrpaBiaiHHS A.B.
ITynnoro (2015) [195], T'.T". XKyxkoBcrkoto (2017) [70].

Hocnimxenuss Tersau IropiBan Bo3HOi «/isTTbHICTE TTPaBOOXOPOHHUX
OpraHiB 1 HEYPSJOBUX OpraHi3alliii Ta ix B3a€MO/Iis 1010 3aro0iranas Ta 60poThon
3 Toprieiero moapmu» (2003) [45] npucBsYeHE KOMIUIEKCHOMY aHaJi3y JTisSIIbHOCTI
IrpOMaJICBKUX OpraHi3auiidi B YKpaiHi Ta iX B3a€MO/11 3 TPABOOXOPOHHUMH OpraHaMu
B IpoIleci 3ano0iraHHs Ta MPOTUAIl TOPTiBIl JIIOAbMH. ABTOPOM OOIPYHTOBaHa
HeoOX1HICTh yaockoHaneHHs crarTi 149 KK VYkpainu, B yacTHHI BCTaHOBJIEHHS
KPUMIHAJIBHOI BIAMOBIJAILHOCTI OJTHOYACHO MPOJABIIO 1 MOKYIIKO MOTEPILIOi
oco0M, B MPUMITKAX JI0 MIF0YOI peAakiiii CTaTTi HaJaTH TIIYMauy€HHS OCHOBHHUX

TEPMIHIB B HIil — 3roja, ceKcyajibHa €KCIUTyaTallisi, 3aKOHHUWA YU HE3aKOHHUU
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NEpPEeTUH KOPJIOHY, OIUIaTHA mepenada. JloJaTKOBO 3ampoONOHOBAHO BIIMIHUTH
KPUMIHAJIbHY BIAMOBIAAIBHICTD Ui TOTEPIIUX OCI0 32 He3aKOHHE TIEPETUHAHHS
KOPJIOHY 3 BUKOPUCTaHHSM IMAPOOJICHUX TOKYMEHTIB, a 3 ctarTi 149 KK Ykpaiau
BUKITFOUHUTH TIEPETUH KOPJIOHY, K KBami(pikyrouy o3Haky. T.I. Bo3na o6rpynryBana
HEOOXIHICTh aJAMIHICTPATUBHOI, a HE KPUMIHAIBHOI BiIMMOBIIATLHOCTI 32 3aHATTS
IPOCTUTYLI€O0, nuIIXoM nekpuMinamiizanii 4.1 cr. 303 KK Ykpainu (Ha3Ba ctaHOM
Ha JaTy 3aXUCTy AOCHKeHHS «CHUCTEMaTHUYHE 3aHSATTA MPOCTUTYLIEI, TOOTO
HAQ/JIaHHA CEKCyaJIbHUX TOCIYT 3 METOI0 OTPUMAaHHS TOXOAY»), Ta PO3MIMPEHHS
HisiHb, TIOB’S3aHMX 3 TMPOCTUTYII€I0, MO0 CTaHYTh MPEAMETOM BHUKIIOYHO
aJMIHICTPATUBHOI BiAMOBIJaTLHOCTI.

T.I. Bo3Ha okpeMo Jociiauiia MpaBOBY OCHOBY Ta HEOOXIIHICTh B3a€MOJil
IIPAaBOOXOPOHHOI'O Ta TIPOMAJCHKOIO CEKTOPY, BU3HAYMBIIM 11 HAIpPsIMKU Ta
KJacu(dikalio MpaBOOXOPOHHUX OPraHiB Ta IHIIMX OpraHiB JEpXaBHU, a TaKOK
HEYPSAA0BUX OpraHi3allii, SKi 3aiiMaroThCs TsUIHHICTIO 0 3a11001raHHIo Ta 60pOoTHO1
3 TOPriBJIEIO JTIOAMU. JJ01aTKOBO yIOCKOHAJIEHO PO3YMIHHS ICHYIOUOT'0 MEXaHI3MY
B3a€MO/I11 BC1X YUaCHHKIB B c(pepi 3amobiranHs Ta 00poThOH 3 TOPTIBIICIO JIFOIbMH,
Ta MOKJIUBOCT1 BUKOPUCTAHHS 3apyO1’KHOTO JIOCBIAY MiSJIBHOCTI MPaBOOXOPOHHHUX
OprasiB 1 X B3aeMO/11 3 HEYPSIOBUMHU OpraHi3allisiMi y IbOMY HarpsiMKy [45, c. 14-
16].

Sk HACHIIOK MOCHIKEHHAM C(OPMYJIbOBAHO PSJ MPOIMO3HINH, K1 Oylu
BpaxoBaHi mpu po3poOii KomruiekcHoi mporpamMu mpoTHaii TOPTiBIi JIOJbMHA Ha
2002 - 2005 pp., IpoeKT KOl 3aTBepKeHUi moctaHoBoo Kabinety MiHIiCTpiB
VYkpainu Ne 766 Big 05 gepsas 2002 p. [45, c.6].

VY nucepramii Oneru BacwmiBam KymHip «AIMiHICTpaTHBHO-TIPABOBI Ta
oprasizaiiiiHl 3acaayd B3aeMOJli CyO’€KTIB HPOTUAIII TOPriBial JdroasMm» (2012)
[127] mpoBeneHe IOCHIJKEHHS IPABOBOTO CTAaTyCy Ta CHUCTEMH OpPraHiB, SKI
B3aEMOJIIOTH Yy cdepl NpOTHUJIIi TOPriBjIl JIOAbMH, IO A0 3MOTY aBTOPIII
3alpOINOHYBATH MOJIENb MPOTUIIL TOPTIBII1 JIIOJIbMHU, SIKA CKIAAAETHCS 3 IEPHKABHUX
opraHiB — CyO’€KTIB TpPOTHIIi TOPTiBIl JIOAbBMH, IHIIUX CYO €KTIB, SIKI

ynoBHoBakeH1 KabGinetom MiHicTpiB YKpaiHM Ha MPOTHAIIO TOPTIBIL JIOJbMHU,
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MIKHAPOJIHI Ta TPOMAJIChKI OpraHizailii, mo OepyTh y4acTb y MPOTHAIl TOPTIBII
JIFOJTEMH.

3okpema O.B. Kymnip 3ampomoHyBania pO3yMiHHS TIOHSTTSI «B3a€MOJIIS
cy0’€KTIB MPOTHAIi TOPTiBII JIIOABME», a caMe SK 3aCHOBaHa Ha 3aKOHAX Ta
MiJ3aKOHHNX aKTaX, MOTO/DKEHA 332 METOI0, MICIIEM Ta YacOM MisIbHICTh PI3HUX
cy0’€KTIB MPOTHUAIT TOPTIBII JIOJMH, IO TOJSATAE B PAIliOHATHLHOMY TMO€THAHHI
cuj, 3aco0iB 1 METOAIB, BJIACTUBHX IMM CYO’€KTaMm, 3 METOI0 BHUSBJICHHS,
TIOTICPE/KEHHST Ta TMPUIMHEHHS TOPTIBII JIIOJABMH, a TaKOXX YCYHCHHS MPUYUH 1
YMOB, 1110 il CIIPHUSIOTH, Ta BUSHAYCHHS MPUHITUIIOBUX TOJIOKEHBb B3aEMOJIIT MiXK
cy0’eKTaMM MPOTUIIT TOPTIBI1 JTFOIbMH.

JlonaTkoBO aBTOpPKOIO Oyyio po3pobsieHo TmpoekT CTpaTerii po3BUTKY
CUCTEMH MPOTUIIi TOPTIBII JIOJbMHU B Y KpaiHi, FOJIOBHOI METOIO SIKOi BBAXKAETHCS
3aXMCT MpaB JIIOAUHU Ta 3MIUHEHHS MDKHApOJHUX TO3ULIA W aBTOPUTETY
VYKpaiHChbKOI JepKaBU B CYYaCHOMY CBITI, IO MOXJIMBO JOCATHYTH HUISIXOM
peaizarliii 1ep>kaBHO1 IMOJITHUKH, KA Iependadae yTBepIKEHHS 3aca HalllOHAJIbHOI
€IHOCTI 3311 po30y0BH ITPpaBoBOi Aepxkasu [127, ¢. 10-13].

Jlnst po3ymiHHS 0COOIMBOCTEH €(EKTUBHOCTI JCP)KABHOTO YIPAaBIiHHS Y
cdepi MPOTUIIT TOPTiBII1 JI0JIbMHU Oyna JOCIIKEHA pobota
Amnacracii BsuecnaBiBau Ilynnu «MexaHi3MHu Jep>KaBHOTO yIpaBiiHHSA y cdepi
npOTUIIi TOpriBil Jr0aAsMm» [195].

B nmocmimkenni BusiBieHO mMpoOiieMu €(hEeKTUBHOCTI MEXaHi3MIB MPOTHIL
TOPTIBIIl JTIOJbMH, PO3POOJIEHO HAYKOBO-TIPAKTUYHI PEKOMEHAAIlT OpraHaM BJIaJid
I0JI0 BJIOCKOHAJICHHS JIEPKABHOI MOJITUKKA Y cdepl MPOTHAIl TOPTIBII JIOIbMH,
BU3HAYEHI 3aKOoHOM YKpainu «[Ipo mpoTumiito TOprisil JOAbMUY», €BPONEHCHKOIO
CTpaTeri€l0 BUKOPIHEHHS TOPTiBJl JoabMu, CTpaTeri€ro HallloHAJIbHOI Oe3MeKu
VYKpainu, 0 BKJIIOYAIOTh B c€0€ CTBOPEHHS J1€BOIO MEXaHI3My KOOpAMHAILII Ta
B3a€EMOJIi MIXK OpraHaMy BHUKOHABYOl BIAJM, SIKI YIIOBHOBAXX€HI Ha MPOTHIIIO
TOPTIBJIl JIIOJbMHU, 3aMpPOBA/KEHHS €IMHOI 1HQOpMaLIiHOI 0a3u JaHUX 100
3JIOYUHIB Y cepil TOPriBii JIOJAbMHU, Ta CTOCOBHO 0Ci10, MPUUYETHUX IO TOPTiBII

JHOJIbMU, PO3POOJICHHSI CUCTEMHU aHali3y PU3UKIB Ta 3arpo3, J1aHoi MpoOJeMu B



38
VYkpaini, 3 ypaxXyBaHHAM 3alpOBaKECHHSI €BPONEHCHKUX CTAaHIAPTIB Ta HaJaHHS
3axucTy cBigkaM. OKpeMo BHU3HAUEHO MEXaHI3MU JIEPKABHOTO YIIPaBIiHHA y chepi
POTHU/IIT TOPTIBIII JTFOIbMH, SIKI TIOJISITAIOTh Y CTIPSMYBaHHI Ha 3a1100iraHHs TOPTiBII
JFOJIbMHU, TIPOTHUIS TOPTIBIIL JIFOABMU, HaJaHHS JIOMTOMOTH Ta 3aXUCTy MOTEPILITUM
BiJl IILOTO 3JIOYHMHY, IO B CYKyIMHOCTI 3a0e3MedyBaTUME 3aXUCT CYCIUILCTBA BiJ
3a3HAYEHOTO JISTHHA Ta HOT0 HACHIJIKIB.

A.B. Ilynpa 3anpornoHyBana TJIyMay€HHS TEPMIHIB — «MEXaHI3MHU
JIEP’)KABHOTO YOPABIIHHSA Yy cdepl MpOTUMli TOPriBil JIOJbMHU» Ta «JIepKaBHE
yHOpaBIIiHHA y cdepl NPOTUIIi TOPTiBIIL JIOABMIY, Ta PO3POOHIIA MOTOKEHHS 1I0A0
3aCTOCYBaHHS €BPOIEUCHKOr0 JOCBIAY y cdepi MpOTHUJIIi TOPTIBIl JIOABMH IJIS
JEp’)KAaBHUX 1HCTUTYTIB, Ta HAINpPSMU BIOCKOHAJIECHHS MEXaHI3MIB JI€PKaBHOTO
yHOpaBIiHHA Y cepl MPOTUIIT TOPriBIl JHOABMHU.

[ligHicTIO 1LOTO JOCHIPKEHHS € aHalli3 €BPOMEHCHKOTO  JOCBITY
(GyHKIIIOHYBaHHS CHCTEMHU JEP’KaBHOTO YMpaBIiHHA y cdepl MpOTHAll TOPriBii
moapmu [195, ¢.12-15].

KommiekcHOMYy BHBYEHHIO MPOTHUJIIT TOPTiBIl JIIOJABMH B  CHCTEMI
B3a€MOBIJIHOCHUH JIEP’KaBM Ta TPOMAJICBKOCTI MpHUCBsiYeHa nuceptauis [anuau
['puropiBan XKXykoBchkoi «B3aeMOBITHOCHHU OPraHiB BJaJu Ta TPOMAJICHKOCTI B
npotuaii Toprim JoasMu» (2017) [70]. YV Bkazaniid poboTi po3poOiIeHO MOJIEIh
B3a€MOBIJIHOCHH OPTaHiB BIAJU Ta IPOMAJICBKOCTI y MPOTUIIT 3II0YUHY, MIJISTXOM
aHai3y IJIe B3a€EMOBIIHOCHH JIEPKABHOI BIIAJU Ta TPOMAJCHKUX OpraHi3alliu,
cy0’€KTIB Ta MOKIIMBUX PECYpCIB JJIs peaiizalii IijieH, mo gae 3MOTy CTBOPUTH
CUCTEMYy TMPOTHIIi TOPTiBIi JIIOIBbMH, SKa OyJe MeleHTpami3yBaTH Jep KaBHE
YOPABIIHAS HE3aJeKHO BiJ 3MIHU TOJITUYHOI, 1€0JIOTIYHOI Y EKOHOMIYHOI
cutyarii. JlogaTkoBo OyjuM BHU3HA4€H1 KpUTEPil €()EKTUBHOCTI B3a€MOBIJIHOCHH
BKa3aHUX CyO’€KTIB, 110 Ja€ 3MOry cpopMyBaTH CHiibHE OayeHHs IIOJI0 METH,
dbopmaTy Ta XxapakTepy B3a€MO/I11 Ta 3aPOBAUTH MEXaH13MU U OLIIHKY PE3yJIbTaTIB
CIIUIBHOI JIISUTBHOCTI.

B pe3ynbraTi JgOCHIKEHHS TOPOMO3ULli OyJiM BHECEHI 3MIHM Yy

3aKOHOAaBCTBO, MIOA0 ACJICTYBAHHSA ITOBHOBAXXCHD MiCL[eBI/IM OopraHamMm Ilep)KaBHO.I.
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BJIQ/IM 1 OpraHaM MiCIIeBOTO CAaMOBPSIIyBaHHsI, 3 MTUTaHHS HAJaHHS CTaTyCy 0co0H,
MOCTPaXKAANIOi B TOPTIBII JIIOJBMH, 3aXHUCTy TpaB 1 CBOOON 1HO3EMIIIB —
NOTepNiIuX Toprisii moabpmu [70, 16-18].

JIisi BUBYEHHS MIXHApPOJIHOTO JOCBIy Ta HOPM MIDKHApPOJHOTO TIpaBa
BaxxuBi gocaimkerns . JI. Koxan (2002) [111], O. B. Cearyn (2005) [222], A. IL.
Myminenko (2010) [244], H.M. Jlykau (2016) [132].

KoMmekcHOMYy — 1OCTIKEHHIO yHIBEpCAIBHUX Ta  PEriOHAIbHUX
MIXKHApOJIHO-IIPAaBOBUX HOPM IMpo 3a00poHy paOcTBa MNPUCBSYEHA IHUCEpTaLis
I'annu JleoniaiBuu Koxan « MiKHapOJIHO-IIPaBOBE CIIBPOOITHULTBO B OOPOTHOI 3
pabctBoMm 1 pabortoprisieto» (2002) [111], a came  JOCHIIKEHO  CHUCTEMY
MIXHApPOJHUX HOPM Npo 3a00pOoHY paOCTBa Ta 3MICT MOHATTA «pabCTBOY,
JIOJATKOBO JOCJIPKEHO BIMIHHICTh Ta CXOXICTh 3 «IHCTUTYTaMH, CXOKMMH Ha
pabcTBO» Ta «3BUYASAMHU, CXOKUMHU Ha PaOCTBO», OKPEMO 3acilyroBy€ Ha yBary
CIIBMIPHICTh TIOHSATH «PaOCTBO» Ta «OOOB’SI3KOBA YW MPUMYCOBa IIparisy».
JlonaTkoBo OyJI0 JOCTIIKEHO MIKHAPOJIHI MEXaHI3MH OOpOoThOM 3 paOCTBOM, Ta
0COOJIMBOCTI1 IMIZIEMEHTAIIIT HOPM IPO 3a00pOHY pabCTBa B paMKaxX HAI[lOHAJILHOTO
Ta MI>)XHAPOTHOTO 3aKOHOJIAaBCTBA.

ABTOPKOIO TI0O-HOBOMY PO3TJISIHYTI MOHSTTS «paOCTBOY», Ta MOX1HI MOHATTS
«IHCTUTYTH Ta 3BUYAi, CXO0X1 Ha paOCTBO», «EKCIUTyaTallli MPOCTUTYII TPETIMU
ocobaMmu», «TOPTiBIl JIOABMUY», «IigHEBUTLHOTO cTaHy». Oxpemo, I'.JI. Koxan
poaHatizyBala, o «padCcTBO» He 000B’SI3KOBO OB’ sI3aHE 3 EKCILTYaTaIlero mpailti
Ta TI030aBJICHHSIM BOJIi, OCKITTLKH MOXKe OyTH Y (hOpMi 3aJI€KHOCTI, sIKa BUHUKAE K
pe3ynbTaT KyJIbTYPHUX, PENITIHHAX, TPATUIIIHHUX, BIKOBUX OCOOJMBOCTEH.

I'.JI. Koxan 3amporoHyBajga HOBE PO3yMIHHS ITiABUIICHHS €(EKTHBHOCTI
MDKHApOJHUX MEXaHi3MIB KOHTpPOJIO B cdepl 0OopoTebu 3 pabcTBOM Ta
paboTOPIiBIICIO, B TOMY YMCIII JOBeJIa HEOOXIAHICTh YKIAAEHHS MPOTOKOIY PO
OpaBOBY JOMNOMOTY, Ta MpO eKCTpaaulio, A0 JloJaTKoBOi KOHBEHLIi Mpo
CKacyBaHHsI paOCTBa, padOTOPriBil Ta IHCTUTYTIB Ta 3BUYAIB, CXOXKHUX HA paOCTBO 3
TUM, 00 CIPOCTUTU MIKIEpKaBHE CIIBPOOITHUITBO B 1M cdepl. A Takox, ['.JI.

Koxan, Bnepmie oOrpyHTyBajga HEOOXIJIHICTh BKJIIOUEHHS 3JI0YMHY TOPTiBIl
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JIOJIbMU, SK TPYMOBOTO JIO MPOEKTY MIKHAPOJHOI KOHBEHIlI mpo OOpoThly 3
OpraHi30BaHOIO 3JIOYMHHICTIO padbcTBa 1 padotoprismi [111, c. 14-17].

[Ilomo mMexaHi3MiB 0OPOTHOM 13 TOPTIBJICIO JIFOABMHU 3aCIyTOBYE HA OKPEMY
yBary nucepramnis Onenn  BonomumupiBaum CBSATYH Ha TeMmy «EBpONEHCHKI
MeXaHi3MHu 00pOoTHOM 13 TOpriieto JroapMu» (2005 ) [222]. Ile nepmie B Ykpaini
KOMIUIEKCHE JTOCIIPKCHHSI €BPOINENUCHhKUX IPAaBOBUX MEXaHI3MiB 3amoOiraHHs
TOPTiBIl JIIOABMH, AisibHOCTI Pamm €Bpormm ta €C y uiih cdepi, a Takox
BIJIIOBIJTHOCT1 YKPAiHCHKOIO 3aKOHOJABCTBA MIXKHApoJHMM craHaapram. O.B.
CBATyH mpoaHaji3oBajia €BOJIOLII0 MOHATh «PAaOCTBO» 1 «TOPTIBIS JHOJbMU», Ta
3aMpoONOHYyBaJia BHU3HAYCHHS TEPMIHY «TOPTIBIS JIIOJbMW», SKE BKIIOYAE
BepOyBaHHsI, MEPEMIIICHHS, MPOJaXK, YTPUMaHHS JIIOAEH 13 3aCTOCYBAaHHSIM CHJIU
a00 oOMaHy 3 METOI0 eKcIuTyaTallii. HaykoBiieM BCTaHOBIICHO, 1110 TOKYMEeHTH Panu
€Bpomnu 1moa0 NPOTHUJIII TOPTiBJil JIOJbMH MalOTh PEKOMEHIAIIMHUN XapakTep 1
NOTPeOYIOTh MiABUIIEHHS €()EeKTUBHOCTI, Ta JOBEJACHO HEOOXIAHICTh MPUUHSATTS
€BpOIENChKOI KOHBEHIIT MO0 MPOTHAIl TOPriBil JIOABMH i peajizarlii
noyio’)keHb KoHBEHINT mpo 3axuCT MIpaB JIIOJAUHU Ta OCHOBHUX cB0oOoa 1950 p.
Boanouac npoananizoBaHo MmexaHizmu €Bporneiicbkoro Corwo3y IpoTH TOPTiBII
JIIOJIBMH, 1110 BKIIFOYAIOTh 3arajbHOO00B'SI3KOB1 HOPMH, SIKI BUMAraroTh BiJI JIepKaB-
YJICHIB BHECEHHS 3MiH JI0 HAIIOHAJIBLHOTO 3aKOHOJIABCTBA. 3alpOIIOHOBAHO
MirOTyBaTH JOKYMEHT i y3ropkeHHs akTiB €C 1 Konsennii Paau €Bponu mo/10
IPOTHUIIT TOPTiBII JTIOABMHU.

[Tpomozutist O.B. CeatyH npo 3akpimuieHHs 3a00poHu pabcTBa B KoHCTUTYIIT
VYkpaian HaOyia MoJaNIbIIOTO PO3BUTKY. BomHOYaC HayKOBeIh HArOJIOINTyBaia Ha
HEOOXITHOCTI TapMoOHi3amii YKpaiHCHKOTO 3aKOHOAABCTBA 3 MIDKHAPOTHUMHU
CTaHJapTaMH, 30KpeMa 3MIHY BHW3HAYCHHS 3JI0YMHY «TOPTIBJIS JIHOJIbMHI,
PETYIIOBaHHS TPAICBIAMTYBAHHS 32 KOPJAOHOM, YKJIQJICHHS TBOCTOPOHHIX YTOJI
JUISL 3aXUCTY TPYJIOBUX MITPAHTIB, MPABOBUM 3aXUCT CBIJKIB 1 peabiIiTalllIO KEPTB
TOPTiBAl JtoaeMu [222, ¢.109-112].

KomMmnekcHe nociiikeHHs MDKHApPOJHUX MEXaHI3MiB y chepi 60poThOH 3

TOPTiBJICIO >KIHKaMU 3pobOsieHo B nuceptamii Annpis Ilerposuua [lymineHka
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«MiXHapoaHI MEXaHI3MH IMIUIEMEHTaIlli HOpPM MIKHApPOJHOTO mpaBa y cdepi
O6opoTb0Ou 3 ToOpribiero KiHkamu» (2010) [244]. ABTOpOoM BH3HAYEHO OCHOBHI
IpaBOBI 3aco0M IMIUIEMEHTAIlli MIKHAPOJHO-MPABOBUX 3000B’si3aHb y cdepi
IPOTU/Ii TOPTiBII KIHKAMH, SKI BUKOPHUCTOBYIOTHCS B MeEXKax Oe3mocepemHix
JBOCTOPOHHIX BITHOCWH JI€pKaB, a TaKOX 0araTOCTOPOHHIX MiKHAPOIHHUX
MIXJIEP’)KaBHUX BITHOCHH; BHUSBJICHO OCOOJMBOCTI €BOJIONII HOPM MIXKXHAPOIHOTO
npaBa y cdepi 60poTHOM 3 TOPTIBJICHO KIHKaAMU; HaJlaHO aBTOPChKE BU3HAYCHHS
NOHATh «TOPTiBIsL JKIHKAMH» Ta <OKEPTBAa TOPTiBIl JKIHKAMW»; JIOCHIJIKEHO
pe3yabTaTH AiISUIBHOCTI MIKHAPOJAHMX OpraHizamiid Ta iX OpraHiB Ha pPO3BUTOK
MIXKHApOJIHOTO TpaBa y cepi 60poThOM 3 TOPTIBICIO KIHKAMHU; 3alpONOHOBAHO
KJacu(dikailo MIDKHAPOJHUX OpraHizailiil Ta Opra”iB y Mexax MIKHApOIHOTO
MEXaHI3My IMIUIEMEHTAIlli HOpPM MIDXKHapoJHOro TmpaBa y cdepi OopoThOM 3
TOPTIBJICIO JKIHKaMU; BU3HAYEHO OCOOJMBOCTI IMIUIEMEHTALIMHOI JisSSIBHOCTI, 1110
3MIUCHIOETBCS B MeXax MDKHApPOJHMX MDKYPSJOBUX OpraHizaiiii, a TaKoxX
Oe3nocepeIHIX MDKJIEp)KaBHUX BIJHOCHH Ha pI3HUX KOHTHUHEHTaX. OkpeMo
BU3HAUYEHO MOMJIMBOCTI peaiizailii Ta XapaKTepUCTUKH MIXHAPOJIHOTO KOHTPOJIIO
y cdepi npoTHail TOPriBil KIHKAMH, IO 3JIMCHIOETHCS MIDKHApOTHUMU
MIDKYpPSJIOBUMU ~ OpraHi3amisiMd Ta CIEHialbHO CTBOPEHMMH OpraHamMu B
JOCIiKyBaH1i chepi perymtoBanns [244, c. 4-7].

3 MeTow JOCHIIKCHHS IHCTUTYIIMHUX MEXaHI3MIB 3amoOiraHHs Ta
M0JI0JIaHHS Ha MIDXKHAPOJHOMY PiBHI Ta B YKpaiHi 3JI0YMHY TOPTIBIl JIOAMHU 0YyII0
nociimxeno podory Haramii MuxainiBaun Jlykau «KonnenTtyanbHi 3acamu Ta
IHCTUTYIIHHI MEXaHI13MU TPOTU/IIT TIIO0ATBHIM TTpoOeMi TOPTiBii TroasMu» (2016)
[132]. HM. Jlykau pocmiguia OCOOTMBOCTI TI00ANbHOI MPOOIEMH BKa3aHOTO
3JI0YMHY, PO3TJIsIHYJIa 1HCTUTYIIMHI MEXaHI3MHU ii 3aro0iraHHsi Ta MOJOJAHHS Ha
MIKHApOJTHOMY piBHI Ta B YKpaiHi, 30KpeMa CTBOPEHHS CHELiaJbHUX POOOYMX
rpyn, paMkoBux nporpam (dadna, Apro, Kapzac ta 1H.), BIINOBIIaIbHUX OPTraHiB Ta
IHCTUTYLIH, TUIaHIB i, IIPOBEACHHS bopyMiB, YIIPOBAKEHHS
3araJbHOO00B’ I3KOBUX HOPM CTOCOBHO MPOTHUAIl TOPTiBJIl JIFOJABMH, MPUUHATTA

XapTiil, TMPEKTUB, PAMKOBHUX PIILIEHb 1 CTpATET1i.
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Kepytouuce pesynpratamu npociipkenns Jlykaa H.M. chopmymroBana
OCHOBHI (yHAaMEHTalIbHI 3acajd TPOTUIIi, a came: PO3POOJICHHS CIJILHOTO
MIKHApPOJTHOTO ~ MEXaHI3My MPOTHIIl  TOPTIBII  JIIOJbMH, yJAOCKOHAJEHHS
MIXKJIEp>KaBHOI CHIBIIPAIli, OCOOJIMBO 3aXWCTY MOTEPHUINX BiJ TOPTIBII JIOABMH,
KOOPJIMHAIIISI 3yCHJIb 3 BCIX PIBHSX, YJAOCKOHAJEHHS 3aKOHOJIABCTBA 1 MPOIEAYP
eKCTpaauLii >KepTB TOPTIBIL JIOAbMH IMPABOOXOPOHHUMH OpraHaMH, 301IbIICHHS
piBHSL OO0I3HAHOCTI  CYCHIIbCTBA, IIOAO TOPTIBIl JIOJbMH, Ta PI3HI BHUIU
KBaJI1(PIKOBAHOI JOMOMOT'M MOTEPHIIUM BiJ TOpriBil roabmu [132, ¢. 130-135].

[TepmmM ykpaiHCBKUM JOCTIDKEHHSIM MPUPOTHO-TIPABOBUX 3acajl 3aXUCTY
ocoOucToi cBOOOAM 1HAWBINA SK HEOOXIJHOI MEepeayMOBU NPOTUAIII TOPriBil
monbpmu € podora H. 1. BpoBko «3axuct mpaBa JOJIUHU HA OCOOUCTY CBOOOY B
KOHTEKCT1 IPOTUIIT TOPTIBII JIIoAbMU: (hutocodcbko-mpaBosi 3acaan» (2010) [27],
sIKa BlJ3HAYMJIA 1110, TPABOBUM 3aXHUCT OCOOMCTOI CBOOOIM 1HAMBIIA € HEOOX1THOIO
nepeyMOBOIO 3aro0iraHHs 1 €(eKTUBHOI MPOTUJIII TOPTIBII JHOJbMH, OCKUIBKU
3JI0OYMHHE TOCSTaHHS MPU TOPTIBIL JIIOABMH 3I1ACHIOETHCS CaM€ Ha OCOOHCTY
CBOOOY JIIOJMHU SIK MPABOBY I[IHHICTh Ta BU3HAYEHO PsJI MPUHIIMIIB, FapaHTIH,
dbopm 1 3aco0iB 3aXUCTy MpaBa Ha OCOOKMCTY CBOOOAY SK CKJIAJIOBUX ii MPaBOBOTO
3aXMCTy 1 0a30BUX €JIEMEHTIB MEXaHi3My MPOTHJIII TOPTiBJi JIOJIbMU, HAJIEKHA
AKICTh 00’ €KTHBAIlll Ta MPAKTUYHOTO BTUICHHS SAKUX 3HAYHOIO MIpOIO BIUIMBA€E HA
edeKkTuBHICTh Horo (yHKIIOHYyBaHHA [27, ¢. 8-15].

Boanouac O. 1. 3axapuyk B po6oti «CycnibHO-iCTOpUYHI opMu padCTBa:
3MICT Ta ocoOsmBOCTI mposiBy» (2016) mocmimkeHo comianbHO-(imocoPChKuii
aHai3 GeHOMEHY paOCTBa Ta BUOKPEMITIOE HOTO CYCHIIbHO-IcTOpUYHI opmu [76,
c. 187-193].

OctanHIM (hyHAAMEHTATBHUM JIOCIIIKEHHSM, SIKE IPUCBAYEHO B TOMY YUCI1
TOPriBIl JTI0AbMHU € MoHOrpadis AHapymko A.B. «TeopeTuko-npukiaaHi 3acaau
3ano0iraHHsl Ta MPOTHII 37T0YMHAM MPOTH BOJI1, YECTI Ta TiAHOCTI ocodu» (2020)
[14]. Aunpymiko A.B. 30kpema 3a3HauaB, 110 TPUBAIOTH AUCKYCli CTOCOBHO MEPIIOT
dbopMH 3a3HAUECHOTO 3JI0YMHY — TOPT1BII1 JIOJIUHOI0. A came, III0 OKPEMI TOCIITHUKU

MPOJIOBXKYIOTh CTBEPJIXKYBATH, 1110 M1l BJIACHE TOPTIBJICIO JIFOJUHOKO CI1J] PO3YyMITH
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TIIBKH ii TpoJiak. B kpuMiHAIBHO-TTPaBOBIH JIITEpaTypi BIACHE TOPTIBIIS JIFOIUHOIO
3a3BUYall TPAKTYETHCS SIK BUMHEHHS 11010 JIIOJUHU JOTOBOPY KYIIBIi-IPOJAXKY.
[Ipu 1bOMy OJ1HI aBTOPH BBAXKAIOTh, 110 y TAKMX BHUIIAJIKaX WIETHCS PO Mepeaady
ab0 OTpHUMaHHS JIIOJUHU 3a TIEBHY T'POILIOBY BUHATOPOAY, 1HIII K BKa3yIOTh Ha T€,
IO JIIOJMHA MOJKE TepelaBaTUCA YW OACPKYBATUCA HE TUIBKH 3a TPOLIOBY
BUHATOPOY, a i NUIIXOM 0OOMIHY Ha KOIITOBHOCTI, IOPOTOIIIHHI METaJId YU MIEBHE
MayrHoO.

Agne, BoiHOYAC 11 3 epeiadi (0JIepKaHHs ) JIIOJUHU, MOKYTb OYTH OB’ s13aH1
3 BUMHEHHSM KYIIBIII-IIPOJIaXKy, Epelaveto JIOIUHUA B paXyHOK NOralmeHHs 0opry
a00 B OOMIH Ha 1HIII, KPIM Ipouieil, IHHOCTI a00 Ha MOCIYrd MaTepiajabHOro
XapakTepy, nepeaadero JIOJAUHU B OPEH/Y, 11 JapyBaHHSIM, 1110 MOXe O€3I11JICTaBHO
PO3LIMPUTH 3MICT 11€T (POPMHU 3TI0YUHY TOPTIBIIL JFOJIbBMH.

Angpymko A.B. BBaxae, 10 MOTPIOHO HE PO3LIMPIOBATH 3MICTh MOHSTTS
«TOPTIBJSL JIIOJMHOKO», a BHUIPABIATH ICHYIOUY B KpPHUMIHAJIBHOMY 3aKOHI
porajvHy, MOB’s3aHy 3 BIICYTHICTIO KPHMIHAJIbHO-IIPABOBOI 3a00pOHU 1HIIHMX
HE3aKOHHUX yToJ 1m0/10 JoaunHu [ 14, c. 420-432].

[Ticnst moyaTKy MOBHOMACIITAOHOTO BTOPTHEHHS TEOPETUYHY Ta MPaKTUUHY
I[IHHICTh ~ CTAHOBUTb  JOCHI/DKCHHS, MIATOTOBJIEHE KOJEKTUBOM  aBTOPIB
HamionansHoi akagemii [lep:kaBHOT TpUKOPIOHHOT Ci1y>k0u Y kpainu iMmeHi bornana
XMENbHULIBKOTO — «YJIOCKOHQJIEHHS 3aKOHOJABCTBA IIPO  KPUMIHAJIbHY
BIJIMOBIAABHICTD 3@ TOPTIBIIO JIIOJIBMH, TIOB’SI3aHY 3 MEPEMIIICHHSIM MOTEPITINX
gyepe3 JAep>KaBHUM KOPJIOH YKpaiHu Ta MEXi THMYAacOBO OKYTIOBAHUX TEPUTOPIil»
(2022) [164, c. 115-118].

Takoxx 3HauHy yBary NpUAUICHO aHAII3y HayKOBUX CTaTeH, 10 3’ SIBUIUCS
OCTaHHIMHU POKaMH IMOJI0 MPOOJIEM KPHUMIHAJIBHOI BIAMOBIIAJBHOCT] 32 TOPTIBIIIO
monbmu — Annpymko A.B. [5, c. 430-443], I'punbki, O. O. [55, c. 121-125]
[TaBnenko C. O. [172, c. 146-153], Ky3nenos B.B. [125, c. 375-378], Ta 1H11.

3 orjsay Ha 3a3HAuY€HE, y JIOCHIPKEHHI BUKOPUCTAHO Mpali 3apyOlKHUX
YYE€HHX, 110 Oe3MocepeHbO MPHUCBSYEHI TOPTiBIl JIOJbMH 3 METOI TPYIO0BOI

ekcrutyaraiii, a came: I1. bencep «IIpumycoBa mpatis i TOpriBis JHOJbMU: OIIHKA
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npudyTky» (2005) [247]; 1O. Ilnanituep «TopriBis JIOABMH 3 METOIO TPYJIOBOT
eKCIUTyaTallii: 3BITYBaHHsS KOpHOpalliid IMoA0 3amoOiraHHs TOPTIBI JIIOJbMI
(2017) [254]; 3. Myrtakin «Cy4acHe paOCTBO Ha MOp1: TOPTiBJIS JIOALMU B PHOHI
npomucioBocti Taimaumy» (2018) [253]; L. KaBenmbepi «DeHOMEH TOpPTiBIi
JIOJIMHU B CUTBChKOTOCTIONapCchkoMy cexTopi» (2014) [249]; H. €repc Ta K. Peiiken
«3amobiradHs TOPTIBII JIOABMHA 3 METOK TPYJOBOi eKCIUTyaTallii: poib
koprnopauiii» (2014) [251]; H. bym-Apmennapuc, M. Heony, JI. Kyk Xeddpon,
H. Maxanatpa «TopriBng monbmu: TpyAoBa ekcrutyatamis» (2014) [248]; XK.
Bepamionnep, ®@. Enbr SAutin «CyuyacHe paOcTBO B OyaiBenbHIN ramys3i» (2016)
[255]; . Maxkdapnan «Toprieiasg JOAbMHU 3 METOIO €KCIUTyaTalii B pUOHIM
npomucioBocti Hosoi 3enanmii ta Tainanay» (2017) [252]; E. Kok6eiin, K. bayepc
ta ['. JumutpoBa « Topriis JI0AbMHU 3 METOIO TPYJIOBO1 €KCILTyaTallii: pe3yJbTaTu
JIBOCTAIMHOTO CHCTEMaTUYHOTO OTJIATY, IO BiOOpaXkae €BPOIMEUCHKY JI0Ka30BY
0a3zy Ta CHHTE3y€ KJIIOUOBI JlaHI HayKoBUX aociimxkeHb» (2018) [250]; A. Azan
«HatiManH1 pOOITHUKU-MITpAHTH B baHrmasnenii: elreMeHTH TOPTiBii JIOABMHU 3
METOI0 TPYZ0BOi ekcrutyaraii» (2019) [246].

OTxe, BUIlle BUKIIAJECHUN aHAJI3 CTaHy JOCIIJKEHHSI HAYKOBUX JOCIIIKEHb
KpUMIiHAJIBHOI BIJIMOBITAJIBHOCTI 3a TOPTIBIIO JIOJBMH, a TaKOX HAyKOBHUX
HaIpaIfOBaHb BYUCHUX 3 IHIIIUX CYMIKHUX TajTy3eil HayK, 30KpeMa Teopii Ta iep>kaBu
Ta MpaBa, MI>XHAPOJIHOTO MpaBa, JEP>KaBHOTO YIIPABIiHHSA, MOMITOJNOTI, Qinocodii,
NeJIarorikKy, €KOHOMIKH, TICUXOJIOT1, 1110 IPUCBSYEHI 1iH MpoOeMaTHIll, 3aCBiT9ye,
110 B IUX pOOOTaxX BUCBITICHO OKPEMI aCIIeKTH TOPTiBIIi JIFOIbMH 3 METOO TPY10BOT
Ta CeKCyalbHOi ekcruryatarii. BomgHouac, B octaHHi 6 pokiB MoHOrpadivHi
JOCITIJKEHHS 32 MM HAIMpsMOM HE TMPOBOAWINCH, aJie 3 BPaXyBaHHSM CYTTEBHX
3MiH BHeceHux A0 kBamidikamii crarri 149 KK Vkpainu B 2018 pomi, Ta
NOBHOMACIITA0OHOTO BTOPIHEHHSI HA TEPUTOPIIO0 YKpaiHU BiIOYyJIOCH Oaratro 3miH,
SKI BIUIMBAIOTh HA 3pPOCTAHHSA 3JIOYMHIB TOPTIBIl JIIOJAbMHU, IO CTBOPIOE
HEOOXIHICTh BHECEHHS 3MiH JO 3aKOHOJAaBCTBA Ta IEPEOCMUCICHHS

BIJIMOB1AAIBLHOCTI 32 TOPTIBJIIO JIFOAbMHU.
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1.2. IcTopu4Hi acCeKTH CTAHOBJIEHHSI Ta PO3BUTKY 3aKOHOJAAaBCTBA PO

KPHUMiHAJIbHY BiINOBiZaJBHICTD 32 TOPTiBJIIO JIOJAbMHU

bescmepTauit adbopusm M.T. Punbckoro Bka3zye HaMm — HaIaaKam, o :«XTo
HE 3HA€ CBOTO MHUHYJIOTO, TOW HE BapTH MallOyTHHOTO, XTO HE BIJa€ TIPO CIIABY
CBOIX MpEIKiB, TOW caM HE BapTUH mMomraHuw». HaykoBe BTIJICHHS 3a3HAYEHOTO
Bupazy BukiajaeHo C. O. [1aBnenko [172, c. 146—153] B Tomy, 1110 HAYKOBE MI3HAHHS
npeaMera Oylib-sIKOi Taly3l HOPUAWYHUX 3HAHb HEMOXJIMBE 0€3 ypaxyBaHHS
ICTOPUYHOTO JOCBiAYy. BiH gae 3Mory BHSBUTHM HaWJ1€BIlIl HAOpIMHU MPOTUAIT
3JIOYMHHOCTI, 3 OJTHOTO 00Ky, i YHUKHYTH 3aCTOCYBaHHS B MaiOyTHBOMY THX, 11O
HE BUIIpaBAaiu cede, — 3 IHIIOorO.

Topriiato JI0ABMU  NPUKAHATO HA3UBAaTH MPOOJIEMOIO  TJIOOATBHOIO
MacuTady, cydyacHoro (opmoro paOCTBa, 1HOAI BKa3ylOTh SIK «Oine paOCTBO». Y
O1TBIIOCT1 JIFOZICH TOPTIBJISL JIFOABMU BHUKJIMKAE acomiaiii 3 CeKCyaJbHOI
eKCIUTyaTalli€lo, 1 HaBITh B HaIll Yac aCOIIIETHCA 3 OUIBIIT PO3MOBCIOKECHUMU
dbopmamu ekcruTyaTalii, siki OyJiM MOIIMPEH] B JajeKi yacu, 30KpeMa pizHi popmu
TPYAOBOi €KCILTyaTallii.

Bignosinno mo ct. 149 KK [120] (B penakiii Big 06.09.2018 p.) nependadeno
BIJIMOBIAABHICTD 3@ TOPTIBIIIO JIFOJBMH, a CaMe 3a TOPTIBIIIO JIOIMHOIO, a TaK CaMO
BepOyBaHHS, MEPEMIIIIEHHS, TEPEXOBYBAaHHS, TIepenady ado oJlep>KaHHS JIIOIUHH,
BYMHEH1 3 METOIO €KCIUTyaTallii, 3 BAKOPUCTAHHSIM IPUMYCY, BUKPAJCHHS, 0OMaHy,
MIAHTaXY, MaTepialbHOI YW 1HIIOI 3aJeKHOCTI MOTEPMIOro, WOTO ypa3iIHBOTO
cTaHy a00 MAKYMy TPEThoi 0COOH, sIka KOHTPOIIIOE MOTEPILIOTO, AJISI OTPUMAHHS
3roau Ha HWoro ekcruryaraiito. Pegakiis ct. 149 KK Ykpainu BimoOpakae cydacHe
PO3YMIHHS CKJIAIHOTO Ta PI3HOMAHITHOTO OHATTS TOPTiBJIsA JIFOIbMU B Y KpaiHi, aje
[[bOMY TI€pEayBajIH JOBT1 POKU €BOJIOIT JFOACTBA Ta 3aKOHOJAABCTBA PI3HUX KpaiH.

Sx Bxe 3a3HayajaoCh BUIIE, TOPTIBIKO JIOJbMUA TNPUHHATO Ha3UBaTH
cydacHoro (Gopmoro padctBa, Ta «OlauM pabcTtBOM». daxoBa AUCKYCIA CeEpel

HAyKOBI[IB, $KI JOCHDKYBaJIM JaHE SBUILE, TOYUTHCS JHUCKYCISl IOJO
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CIIBBIHOIIIEHHS Ta CIIBMIPHOCTI MOHSTH «PabCTBO» Ta «TOPTIBIS JIOJbMU» B
Cy4aCHHUX YMOBaX.

Yactuna Buenux, a came S. Paccam, K. Cripmen, JI. Karimn, JI. Jlenepep,
JIOBOJISATH, 1110 TOPTIBIIS JIFOJABMU € CY9acHO0 (hOpMOI0 pabCcTBa, OCKITLKH OTEPITLT
BiJl TOPTiBJl JTIOAbMU (PAKTUYHO BMKMBAIOTH B PaOCHKUX YMOBax €KCILTyaTarlii.
Boanouac ixni cyuacHuku — L. . JIykamyk, A. C. Marko, A. B. HaymoB, Bka3zyioTb
Ha HEOOXIJAHICTh 3 ypaXyBaHHSIM Cy4aCHOTO CTaHY JOCHIXKEHHSI Ta PO3BUHYTOCTI
SIBUIIA BIJIOKPEMUTH MOHATTS paOCTBA BiJl MOHSATTS TOPTiBI1 JHOJIbMH.

Tak, T'.JI. Koxan y cBoili gucepramii «MDKHapOJHO-TIPABOBE
CiBpOoOITHUITBO B 00poTHOI 3 pabcTBOM 1 padoTtoprisieto» 2002 poky [111, c. 14-
17], nOBOAUTH, 1110 MOHSATTS «PaOCTBO» € POJIOBUM IO BIJHOIICHHIO 10 «IHCTUTYTIB
Ta 3BUYAiB, CXOXKHX Ha PaOCTBO», «EKCIUTyaTallii MPOCTUTYIIIT TPETIMU 0COOAMM»,
«TOPTiBIl JIIOABMUY», «IIJHEBIJILHOTO CTaHy». A TakoX, MO «pabCTBO» HE
000B’SI3KOBO TIOB’sI3aHE 3 €KCIUTyaTalll€r0 Tpalll Ta Mo30aBJICHHSIM BOJi, a MOXE
1CHYBAaTH SIK 3aJIC)KHICTb, sIka BUHUKA€E BHACTIJIOK TPAJIUIIH, KYJIbTYPH, PEIITii, BIKY.
MixxkHapoaHO-TIpaBOBa 3a00poHa pabCTBa BHXOJUTH 3a MEXKI BIIHOCHMH MIX
OKpeMUMH ocob0amMu 1 3a00poHs€ 3aci0 BUPOOHMIITBA, SKUH 3aCHOBAaHO Ha
BUKOPHUCTAHHI IMiTHEBUIBHOI MTpart.

Y rtoit ke wyac Harams MuxainiBaa Jlykad B CBOil amceprarrii
«KoHnenryanbHi 3acagd Ta IHCTHTYLIMHI MEXaHI3MH TMPOTUIII TII00anbHIN
npobnemi Toprieimi Joapmm» (2016) [132] Bkaszye, 1O MOHSATTA «TOPTIBIA
JIOIbMIY», HEOOX1THO TPAKTYBAaTH SIK cydacHy (hopmy pabCTBa, ajie 3 BpaXyBaHHIM
yCiX O3HAaK, 3aBASKH SKUM II€H 3JI0YMH CTaB TPAHCHAIIOHAIBLHUM. | OJIOBHUMHU
O3HAKaMH 3JI0YMHY € TIEPEMIIICHHsS] 0COOU NUIIXOM OOMaHy 4d MPHUMYCY y CTaH
IpUMYCOBOI mpaili, padcTBa Y4 B YMOBH, OAIOHI 10 padbctBa. Kpim Toro, H.M.
Jlykau 3a3Hayae, 110 po301>KHICTh MK TOHATTSIMHU «PaOCTBO» 1 «TOPTIBIIS JIFOAbMI
TIOJIATAE JIWIIE B CTABJICHHI IO MHUX SBHIN yHPOJOBX KOHKPETHHX 1CTOPHYHUX
nepioxis [132, c. 130-135].

VY Toif *e 4yac 0araro BYEHMX BHU3HAYAIOTh, 110 «PaOCTBO» M «TOPTIBIIS

JFOJIbMHU» — IOHSATTS B3a€EMOIIOB’s13aH1, aJie He TOTOXKHI.
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MixkxHapOJHUMH KOHBEHI[ISIMH BHU3HAUYCHO BUKOPHCTAHHS O1IBIN ITUPOKOTO
TEPMiIHY «TOPTIBIIA JIOAbMU». 30Kpema, 3rimHo ctatti 3 IlpoTtokomy mpo
MONEPEHPKEHHS 1 TPUIUHECHHS TOPTiBJIl JIOABMH, OCOOJHBO KIHKaMHU 1 JITbMH, 1
nokapaHHs 3a Hei, mo nonoBHIOe KouBeHmiro Opranizanii O0’emnannx Harii
IPOTHU TPAHCHAIIOHATLHOI OPraHi3oBaHOi 3yMOYMHHOCTI Bix 15 mmcromama 2000
poky [194] TopriBiero JHOI-MU BBAXAETHCSA 3IIHCHIOBAHI 3 METOKO eKCIUTyaTarii
BepOyBaHHS, TIEPEBE3CHHs, IMepeAauda, MPUXOBYBAHHS YU OJEP)KAHHS JIIOJEH
INUISIXOM 3arpo3d CUJIOl0 abo ii 3acTOCyBaHHA YW 1HIIUX (QOopM mpuUMycCy,
BUKPAJICHHS, IIaxpaiicTBa, OOMaHy, 3JIOBXKHBAaHHS BIaJ0I0 al00 ypa3lHBICTIO
NOJIOKEHHS, 00 IIISAXOM MiAKYIY, Y BUIJISAL IJIATEXKIB YU BUTOJL, JUISl OJIEPKAHHS
3roa 0ocoOM, IO KOHTPOJIOE 1HIIY oco0y. TakuMm YWMHOM, PO3YMIHHS — Ta
BU3HAYEHHSI BKa3aHOTO TEPMIHY € OUIbII IIUPOKUM Ta HEUTPAIbHUM 32 paOCTBO YU
paboTopriBIs.

3 ornsiay Ha BUKJIAJEHE, MOXKHA JIWTH BUCHOBKY, IIO CTAaHOBJICHHS Ta
PO3BUTOK MPABOBOTO 3a0e3MeuUeHHs] MPOTHIli TOPriBil JIOJbMH HEOOX1THO
pO3IIIAIaTH B KOHTEKCTI HAYKOBOTO PO3YMIHHA MEPEAYMOB BUHUKHEHHS TPYAOBOI
eKCIuTyaTarlii Ik cy4acHoi (h)OpMHU TOPTiBIII JIIOJBMHU B Pi3H1 ICTOPUYHI MIEPIOaH Ta
€MOXU PO3BUTKY CBITOBHX ITMBLIII3AIIH.

Otxe, paOCTBO SIK SIBUILE BUHUKIO II€ MpU Tepmux ¢GopMax B3aeMOii
JI0JIeH Ta ICHY€ B pi3HUX (hOpMax TOHUHI, TOTMPHU T€, 110 BBAKAETHCS TPOTUIIPABHUM
JSTHHSIM MaiXKe y BCIX JiepKaBaxX CBITY, Ta TpaHC(HOPMYBAIOCH B 3JI0YMH TOPTiBISA
moaeMu [76, ¢. 55-59].

TakuMm dYHHOM, ICTOpIIO TOPTIBII JIOABMH HEOOXIAHO pO3TISAATH 3
ypaxyBaHHSM HOPM Ta 3BHYAiB KO)KHOTO ICTOPUYHOTO MEPIOAYy PO3BUTKY JIFOJICTBA.
Tak, y maBHI yacu Ta NepioJl AaHTHUYHOCTI pabCTBO (PAaKTHUYHO CHPHUMMAIIOCH, SIK
HOpMa CycHuIbHOro XUTTS. Hanmpuknazn, y crapogaBnix €runti, ['penii, Pumi ta
Kwurtai pabu BHUKOPHUCTOBYBANHCS /Ui BUKOHAHHS Ba)KKOI TIparli Ta CIYXWIA B
rocnojapcTBax. Y 0OaraThbOX BHUIAJKax padbu OyJiM BICHKOBOIOJIOHEHUMHU abo
KEPTBAaMHM MIpaTChbKUX HAOIriB. 3aKOHOAABCTBO IIMX YaciB Majo Ha MeTI

pEryJoBaTH BIAHOCHMHM MDK pabdamu 1 rocnojapsiMu, aje He OOMEXyBajlo camy
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npakTuky padcrtBa. Hampuknan, 3akonn Xammypari (6mau3bko 1754 p. 10 H.e.)
MICTWJIU TIPaBHIIA, sIKI 3aXUIIAJIN TIEBHI ITpaBa paldiB, ajie He 3a00POHSIIH X MPOIAK.

Tak, B po3aini 7 3akona Xammyparni Kpajikka pada, po3riisiIacTbes SK 1
KpaJiKKa 1HIMUX pedei, 3 0AHaKOBOK (OPMOIO BIAMOBiMaTbHOCTI. BomHowac 3a
nepexoByBaHHs paba, 3amuIeHHsT co0l dy»)oro pada Ta JOMOMOTY y BTedl pada
BIJINOB1ANbHICTE Oyna y popmi BOMBCTBa, a 3a MOBEpHEHHS paba rocrogapio Oyna
nepegdayeHa Haropoja y BUIIIAAl oTpuManHs cpibna. IloBepHeHHs paba
rocrnoapro 0yno o0oB’si3koBuM [243, 40-52].

B mpami «Ytomisiy (1516) Tomac Mop 300paxyrouu i11eajJbHUN 4YH
HAOJIMDKEHHUI 10 HbOTO CYCIIJIBHUN YCTPiil JAOIMYyCKaB BUKOPUCTAHHS JIJIST YOPHHUX
poOIT pabiB, HaNpUKIAA MO JB1 JIIOAUHU sl KOXKHOI ciM’i. Pabamu yTomiii
BBa)KaJIM 0C10, SIKI BUNHUIIM TaHEOHUM 37I0YMH, 1 BOHU JJOCTABAJIUCh iM 3a/1apMa, Ta
JHOJIeH, K1 MPUi3IAIIHU 3 IHIIUX KpaiH MpaloBaTH, a He K 3arajibHO NPUUHSTO OYI10
BIMCHKOBOIIOJIOHEHHUX, JITel paliB, YM MPEACTAaBHHUKIB 3aBOMOBaHOTO Hapoay. Ha
JTyMKY YTONINIIIB, paOCTBO HE TUIBKU € 3aX0JIOM JIJIsl TIEPEBUXOBAHHS 3JI0OUYMHIIIB,
asie ¥ OyJ10 OLIBII BUTIHE AEPKaBl Ta CyCHiIbCTBY, 00 Mpariero 3JI0YMHII 00epHEH1
B pabiB mpuHECYyTh OUIbIIE KOPUCTI, aHDK CMEpTIO. BumpaBieHHS 4u KasTTs
3JI0YMHIIS, OYJI0 IMiICTaBOO JJIs 3BIILHEHHS 3 pabCTBa.

B Toit wac Tomac Mop He BBaKaB NPHUUHATHUM ICHYBaHHS MPUBATHOI
BJacHOCTI Ta Oyab-ski ¢Gopmu ekcruryaTarii. ToOTO, TOJIOBHOIO MPUYHUHOIO
1ICHYBaHHS pa0CTBa Ta MOXIIHUX BijJl HHOTO SIBUII] OyJIM caMe €KOHOMIYHI YMHHUKH,
Kl 3TOJJOM CTaBajid COI[IaIbHUMHU, KYJbTYPHHUMH, TPABOBUMH TPaJAUIlISIMU
PaIaBHBOTO CYCIUIBLCTBA [66, c. 78].

B. M. IliaropoauHChkuii y CBOill aucepTarii BKasye, IO B TEPBICHUX
rpoMajax, siki 3aiManucs NOoJOBaHHAM, padcTBa HE 1CHyBajo. OCKUIBKM NEpBICHA
oprasizaiisi KOYOBUX IUIEMEH, HE Mepeadaudaia Ba)KKOI Ipall Ta 3aJyudyeHOCTI
JIOTIOMOTH  CTOPOHHIX 0ci0. OnHak, 13 PO3BUTKOM CYCIUIbCTBA, 30KpeMa
3emyIepo0CTBa, BUHUKIIA MOTpeda B 3aiIyYEHHI J0 Mpalll 1HIINX J0JEH, 10 CIIPUSIIO
nosiBl padctBa. OTKe, pabCTBO BUHUKIIO HA €Talll 3eMJIEPOOCTBA 1 CTAI0 OCOOJIUBO

NOLIMPEHUM Y POMUCIOBUX cycminbeTBax [175, c. 50].
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A. Bamion migkpecnroe, mo ['pemiss craia mepiior KpaiHOw, 1€ BUHUK
IHCTUTYT paOCTBa, MO0 MIATBEPIKYETHCS ICHYBAaHHSM BEIIMKUX PUHKIB paOiB Ha
octpoBax Xioc i Jlenoc, a Takox B Adinax . [30, c.88-92].

Oppia O. [165, c. 122], ommcaB aHTUYHE CYCIUIBLCTBO SK «paOChKe
CyCHUIBCTBOY, MO0 MPOTUCTABIISIIOCA JTaBHHO CXITHUM «CYCHIJIBCTBAM 3 pabamm.
Bin nHaromomyBaB Ha (yHAaMEeHTaNbHIA POl PaOOBIACHULIBKUX BIIHOCHUH B
AHTUYHOMY CYCI1JIbCTBI.

CrpusTIuBUMHA YMOBAaMH JIJISI PO3BUTKY pabCTBa B aHTUIHHM TIepioJT OyIio Te,
0 OLIBIIICTh 3€MeJb MepedyBalid y MPUBATHINA BIACHOCTI apUCTOKpATIi, 70 SIKOT
HaJjexanu 1 Bigomi JaBHbOrpelbki guiocodu Ilnaron ta ApicTorens. Y cCBOeMy
Tpaktati «Jlep>xaBa» I[lnaTon He 3ragyBaB mpo paldiB, ajie BKa3yBaB HA OCHOBHY
NPUYMHY BUHUKHEHHs paOCTBa, a caMe IEPETBOPCHHS BIMCHKOBOTIOJOHCHUX-
BapBapiB Ha pabiB. APUCTOTENH BBaKaB paOCTBO MPUPOIHUM 1 HABITh HEOOX1THUM
SIBUILIEM, Ta MOYKJIMBUM TTOHEBOJICHHS JIIOJIEH MiJ] Yac BIMHU, OCKUIBKU EPEMOKELIb
y BIliHI, a B IOAAIBIIIOMY Pa0OBIACHUK, € OUIBIIT IOOPOUYECHUM, HIK TTOHEBOJICHUH.
ApICTOTENb TAaKOXK CTBEPJIXKYBAB, 1110 JICSIKI JIIOJU 32 CBOEIO MPUPOJIOI0 € pabamu,
OMKCYIOUH X K JIIOJICH, sIKI MOKYTh HAJICJKATH 1HIIUM, 3[JaTHI PO3YMITH MUCJICHHS,
ajie He BOJIOJIIOTH HUM [243, c. 124].

VY Tol ke yac, CTOIKM 3acy/KyBajdu paOcTBO, 30kpema CokpaT y CBOiX
Jiajiorax CTaBHWB IIiJl CyMHIB HOT0 MPUPOJIHICTh Ta HEOOXI1HICTh. PUHOK pabiB Ha
TPeIbKOMY OCTPOBI Xi10C BHHHK SIK BIJIOBIb Ha TEPEXiJ BiJ HATypaJbHOTO
rOCIoJapcTBa 0 TPOIIOBOI €KOHOMIKH, IO CTal0 MOMJIMBUM 3aBISKH IOSBI
NEPIIUX TPOIIeH — MOHET, SKI CHpUsiIu OOMIHY JIOJE Ha MOHETH 1 CTayio
MOIITOBXOM JI0 PO3BUTKY paboTopriBmi. IcTopwku 3a3Hadar0Th, IO padu
31€0UIBIIOr0 MPAIIOBAJIA B CLILCHKOMY TOCHOJAPCTBI, KAMEHOJIOMHSIX, IIAXTax, a
TAaKOX SK JOMalllHI NOpamiBHUKA. B Adinax, 3a JaHMMH JOCHIIHMKIB, OyJ0
HanoIb1Ie padiB—muo 80 000 oci6 y V 1 VI cronitrsax no H.e. B cepennbomy, Ha
OJIHy CIM’I0 MPUIALAN0 TPU-YOTHPU padu, ajne J103BOJUTH COOIl iX MOIJIM JIMIIE

3aMOYHI POJIUHH.
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PaGamu craBanmu BHACHIIOK TPUPOJHOTO TMPUPOCTY, BINCHKOBUX i,
mipaTChKUX HamMajiB Ha KopalJli 4yu TEpUTOpIi, BUKpAJIEHHA a00 MpOAaxy HiTei
(mpakTUKyBajaocs BCIOAH, KpiM AdiH), MAKUIAHHS OIT€H (I03BOJIEHE CKPi3b, KPIM
micta DiB), a TaKOXK Yepe3 Bigady B paOCTBO HECIIPOMOKHUX OOpKHUKIB. Kpim
TOTO, 3aKOHOM TOTO 4Yacy BHU3HABAIMCS pa0aMy BUIHHOBIAIMYIICHUKH, SKI HE
BUKOHYBAJIM CBOiX OOOB’SI3KIB IEpel Iep)KaBOI0, a TaKOK 1HO3EMIll. 3TOAOM Y
KOXHOMY BEJIMKOMY MICTI 3’ IBUJIMCSI HEBUTbHWY1 PUHKH, J€ MPOJIaBIll BUCTABIIIIN
(GKMBHMI TOBap», MIAKPECIIOIOYM HOro JIOCTOTHCTBA 1 NMPHUXOBYIOYHM HEIOMIKH.
[Tokynui yBakHO Orisiganu padiB—pO3asraiv, 3MYLIyBald XOAHUTH, CTpUOATH,
Oiratu. IcHyBanu TEBHI HENOJIKM, HASABHICTH SIKUX JO3BOJIsJIa TOBEPHYTH pada
IIPO/IaBIIEBI.

I'pexn BU3HABalIM KiIbKa PIBHIB MOHEBOJEHHS, BiJ] BUIBHUX TPOMAJISH JI0
pabiB, BKIIOYAOYM O€3MpaBHUX TPOMAJsSH, BUIBHUX JIIOJEM Ta MapriHaiiB, Ha
miJicTaBl M030aBICHHS TPOMAASHCHKUX TIpaB 1uX oci0. B 3aKkoHOAaBCTBI TOTO Yacy
ICHYBaJIO IIOHAMMEHIIe JecsATh Kareropid pabiB, BKIIOYAIOUM IPABO BIACHOCTI
(ToOT0 pab OyB MailHOM, a HE YWICHOM CYCHJIbCTBA), TIOBHOBAXKEHHS MIOA0 IMpalli
1HIIIKX, TTPaBO Ha MTOKAapaHHs, IOPUIMYHI TIpaBa Ta 000B’sI3KHU (BIAMOBIAAIBHICTD 32
apelnr, MOBUIbHE TMOKapaHHs, CyJIOBI mporiecu abo Oopru), ciMeiHi mpaBa Ta
npuBiiel (IUT00, CmaJKyBaHHS TOIO), PENIriidHI MpaBa Ta 00OB'SI3KH, BIWCHKOBI
npaBa Ta 000B’A3kH (Cyk0a y BIHCHKY SIK cOJIIaT a0 MOpSK). 3a 3aKOHOM, pabam
Oyno 3a00poHEHO OpaTH y4acTh Yy TOJITUYHOMY JKHTTi, iK€ OyJIO MPU3HAYECHO
BUKJIFOYHO TTOBHOIIPAaBHUM IrpoMajsgHam. [66, 144-153].

31 30UIBIICHHAM MaTepiaTbHOTO BHPOOHMIITBA KIJTBKICTH padiB 3pocTtana, i
BBaXKAETHCS, 110 caMe TXHS Tpartls cupusiia po3kBiTy CrtapomaBHboi ['perrii, a Tomy
pabCTBO B Ti yacu OyJi0 3aKpillieHe JaBHIMHU 3BUYAsSMHU 1 OYJIO HACHIIKOM BOEH Ta
MalHOBOIO pO3IIAPYBaHHS CYCHUIbCTBA. [CTOpUMKM 3a3HayaroTh, LIO0 CUCTEMA
pabctBa CraponaBHboi ['penii Oyna KiIacM4HOI, TOOTO pabu Oynu mo30aBiieHi
paBa BJIACHOCTI Ha Pe3yJIbTaTH Mpalll, pO3IJIA1aJIuCsI Ha OJHOMY PiBHI 3 XyJ100010
Ta 3HAPSIJISIMU TIpalli, T030aBJIeH] Oy 1b — IKUX MPaB, 1 MOBHICTIO HAJIEXKAIH Xa3siHy

[66, c. 158].
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BBaxkaeTbcs, mo HaAWOIIBII JOCKOHAJIA IOPUIWYHA CHCTEMa KJIACHIHOTO
pabcTBa Oyia po3pobiieHa came B pUMChbKOMY TpaBi. Y PuMchbkiit immepii pabcTBo
OyJl0 BaXJIMBOK YACTHHOK EKOHOMIYHOI cHCTeMH. PuUMChKe 3aKOHOIaBCTBO
BPETYJIIOBAJIO CTaTyC, MpaBa Ta 000B’si3ku pabiB. Hampukian, pad maB mpaBo Ha
NEBHUI PiBEHb 3aXUCTY BiJ KOPCTOKOTO TMOBOJKEHHS, aje BOJHOYAC 3aJUIIABCS
BJIACHICTIO CBOT'O TOCIIOApS, SIK pid, a00 TBapuHa. Tak, mpaBoBe CTaHOBHIIE pada B
PUMCBHKOMY CYCHIJIBCTBI OYyJIO O3HAY€HE BHpa3zaMu: «pabu CyTh pedi» 1 pad —
«3HaAPSAJS, IO TOBOPUTHY. 3BUILHEHHS 3 paOcTBa OyJI0 MOXKIIMBUM TUIBKH BiJ BOJI
BrnacHuka. [171, c. 118-125].
A. BanonH B cBoiil npaui «Icropis pabcTBa B aHTUHYHOMY CBIT1» JIOBOJMTb,
10 paOCTBO MOCSTIIO CBOTO arorelo i 4ac aKTHUBHUX PHUMCHKUX 3aBOIOBAHb Y
ni3Hii pecryomini (II-1 ct. no H.e.) 1 nepmomMy croniTTi Pumcekoi iMnepii (kineus |
CT. 10 H.e. — cepeauna I cr. H.e.). Toai pabamMu cTaBaiu MOJOHEHI 3 3aBOMOBAHUX
TEpUTOPiN a00 MOBCTATIUX 3€MEJb, a TAKOXK JIFOJIM, 3B€pPHEH1 B paOCTBO 3a OOpru Ta
HecIUiaTy nojartkiB. [IpyBaTHI BUKOHABII, BIAKYITHUKH, YacTO 30UpaIu MOJATKH Y
dbopmi Tpabexy, 3abuparoun OOPKHUKIB ab0 WiIEHIB iXHIX CIMEH y palcCTBO.
[cTopuku 3a3HayaroTh, MO0 BEJIMKUANA BIJICOTOK HACEJEHHS MiJKOpEeHUX Pumom
TEPUTOPINA MOTpanuB y pabCTBO 4Yepe3 HEMOKIIMBICTh CIUIATUTH MOAATKU. PabiB
TaKOX BUKOPUCTOBYBAJIU SIK TJIa/11aTOPIB UM ISl HAJJAaHHS CeKcyanbHuX nociyr [30,
c. 225-270]. IlpaBoBwuii cTaTyc pada, Tak caMo 5K 1 B ['perrii, Toro yacy nmpupiBHIOBaB
JIOJIMHY JIO peyl, SIKY BIACHHUK MIT MPOJATH, KYITUTH 1 HaBITh BOUTU. Y PUMCBKOMY
npaBi (Inctutymii I'as 143 p. H.e.) B pabCTBi uepe3 Oopru nepeOyBaB HE TUILKH
OOpXKHUK, ale W HWOro JiTH Ta APYyXHWHA, A0 cMepTi OopkHmka. Ilepexin mpasa
BJIACHOCTI BiAOyBaBCs B pe3yibTaTi akTa (ikcarlii mepexoy mpaBa BIACHOCTI SKa
MaJjia Ha3By MaHLUIIALIs, IPU SIKOMY BI4y>KyBaHa pid a0o JI0JUHA y IPUCYTHOCTI
I’ SITY CB1JIKIB 1 BarOBHKA IepeiaBajjacs HadyBauy IPU BUTOJIOUIEHH] CTPOT0O MEBHUX
ClIOBECHHX (DOpM Ta BUKOHAHHI OOpsay 3 BaraMu 3 MIJHHUM 3JIHMBKOM. JKIHKH
nepeaBalivch IiJ1 BJay CBOT0 YOJIOBIKA UITXOM MaHIMNAL1, HUITXOM nepeaayl ii
Bil OaTbka 10 4oJioBikKa. BogHodac iCHYBaB IOPUAMYHHUN aKT — eMaHCHUMAaIlis,

3adikcoBaHuii B 3akoHax JIBananustu Tabnuib, 3TiAHO AKOI MOXHaA OYyJO
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BIJIMOBIIITUCS BiJl SIKMX-HEOYJIb ITOBHOBOKCHH a00O TIpaBa BJIACHOCTI, ajie I
MOBHOB)XEHHS 1 TIpaBa HE 3HUKAIIM, a JIMIIE TEepelaBauCs 1HIIIK 0co0i, TOOTO
HEeBUIbHA 0co0a 3HaxoauIa He CBOOOY, @ HOBOro BiracHUKa. OTHAK TOMI0H1 TIsTHHS
HE PO3LIHIOBAINCH AK HE 3aKOHHI 1ii, a00 37104YMH, a Oyau JHIle TPATUIIEID B
TOTOYaCHOMY CYCILILCTBI. BomHOYaC Oy/b — iK€ BUKPAJICHHS Ta TOPTiBIISI BUIbHUMH
rpomMaasiHaMu 0yJI0 KpUMIHAJIBHO KapaHUM JISHHAM [66, c. 227-230].

B craponaBHpoMy €runti pabcTBO BUHUKIIO B IV THCSHOMITTI A0 H. €. O1HI€0
3 IPUYUH BUHUKHEHHS CTAJIO BUT'1JIHE TeorpadiyHe MoJI0KEHHS, O B I0JIMHAX PIKU
Hin pgomomorio po3BHBaTH 3pOIIyBalbHY CHCTEMY 3eMIIEpOOCTBA. A TaKOX
PO3BUTOK TBApUHHUIITBA, Ta BUTOTOBJIEHHS BHUPOOIB 3 Mijdi: HOXI, COKHUPH,
HAKOHEUYHHMKU CTPUI, ToCcy. | BCl 1l TOCATHEHHS MOKJIMBO OyJio 3pOOUTH JUIIE 3
BUKOPHUCTAHHSAM IMPUMYCOBOI JIFOJICHKOT mpatil [66, c. 155].

Po3BUTOK TBapMHHUIITBA Ha MIBHOYI Ta 3eMJIEpPOOCTBa HA MIBAHI CTaB
OCHOBOIO BaBOi TOPriBJIi, HA TEPUTOPIi BCIX 3eMENIb 3aBOMOBAHMX €TUNTOM, /€
npeaMeTOM KYyMiBJII  Mpoaaxy Oyiau TakoXX HEBUIBHUKU. Haibinbmmmu
paboBiacHukaMu Oynu ¢apaoHu, sKi TMPOJaBajd IOJOHEHUX 13 3aBOMOBAHUX
3emenb. 3riqHo 3akoHiB naps Xammypari (XVIII cr. 10 H.e.), Oyio nmokapaHHs 3a
BUKPAJIEHHS BUIBHOI JIFOJMHM, BOJAHOYAC OyJIO MOIIMPEHUM OOoproBe pabCTBO, Ta
BUKOPUCTaHHA pabiB B sIKOCTI ciiyr. Pabu Oynu HaiOuIbIn 0e3MpaBHOIO BEPCTBOIO
HaceJeHHs1 €TUMITY TOro Yacy, ajie BOHM Majii MpaBo Ha OCOOMCTI peul Ta ciM’10. Y
BUIIAJIKy BUMHEHHS IPOCTYNKY X MOTJIM CYJIMTH BITIOBIHI IepKaBHI OpraHu, a He
iX BaacHUKHW. SIKIIO BiIacHUK paba MOBOAMB ceOe HAAMIPHO YKOPCTOKO BiH Mir
IIyKaTH TPUTYJIKY B Xpamax, [0 MOIJIO CTaTH MPUYMHOIO OOCpHEHHS iX Ha CIyT
xpamy. BomHouac, pad, skomy gapyBaiu cBOOOIy, HA0yBaB yCiX MpaB €rUNTSIHUH
[30, 185-190].

[lonibHa mpakTHKa cximHOro padctea Oyina xapakrtepHa miig CraponaBHbOL
[uaii, AAnonii Ta Kuraro, ge po3BUBaJIOCS 3pOIIyBaHE 3eMJIEPOOCTBO, PEMICHUIITBO,
oOMiHHAa TOPTriBJIs Ta JIMXBAapCTBO. BogHOUYAC cucTeMy CX1IHOrO pabCTBa HA3UBAIOTh
HE KJIACUYHOI0, B TOMY UHKCJII1 Yepe3 OlIbIIl )KOPCTOKE MOBOIKEHHS 3 HEBIJIbHUKaAMU

[243, c. 450-482].
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Ha Teputopii npagaBuboi [Hii, Tak camo icHyBajio pabCcTBO, MPO sKe OYI0
3a3HaueHO B «Aprxamactpa» abo «Kayrunes Aprxamactpay, ke Oyio
HAaCTaHOBaMH LIapIo I MPABUIIHLHOIO YIPaBiiHHA KpaiHoto (I THCA4OMITTS A0 H.€.
— I TrcAYOmITTA H.€.), a caMe HaKJIaJaBcs ITpad HA poaWya, KUK Ipojae abo
3acTaBIIsIE HEMTOBHOITHROTO BUTHHOTO, a HE BpOHKeHOTo paba. B HaliBimomimmomy
30IpHUKY pENIriiHUX, MOpAJIbHHX 1 MPABOBUX HACTAaHOB CTapOJaBHIX 1HIYCIB
3akonax Many (Il go H.e. - II H.e.) Oyno mependavyeHO MOKapaHHS y BUIJISAIL
NEPETBOPEHHS Ha pada 3a TSHKKI 31104uHM [243, c. 450-452].

B crarTi 45 30ipHUKY 3aKOHIB CTapOJaBHbOI SIMOHCHKOI JEpKaBU PI3HUX
ray3eii mpaBa «Kopgekci Taiixo» 701 poky Oyio mnependayeHO MOKapaHHS
KaTOProlo 3a «...BUKPAJEHHs, MPOJax 4 00EpHEHHS Y paOCTBO BIJILHOT JIIOAUHI.

B crapomaBapoMy Kurtai pabu mpupiBHIOBAINCH MO TBAapHH, SIKUX MOXKHA
OyJi0 TaBpyBaTH, BIAPI3aTH ByXa, 1 BUKOHYBAIM HAUTSKYY 1 HAMOpyYIHIITY poOOTY.
BouscTBo paba Oyno 6e3kapHUM, TOMY iX MPUHOCWIN B KEPTBY, a00 CITAIFOBAIIN
[243, c. 465-470].

CucTeMu CX1JTHOTO 1 aHTUYHOTO pabCTBa MajIu 6araTo Mmoji0HOro, a came:

1. OcHOBHa 3alHATICT, B 3eMJICPOOCTBI Ta HATypaJbHOMY T'OCIOJIApCTRI,
BUKOPUCTAHHS pPYYHOI mpaii, GI3MYHUA TpUMyC sIK crocid oprasizamii Ta
OTpUMaHHSI pe3yJbTaTiB mpaii pabiB. BomHowac Taka mnpumycoBa mparls
3aCTOCOBYBaJIach BIIACHUKAMU JIOMOTOCIIOIAPCTB Ta HA OYAIBHUIITBI TPOMaJICHKUX
00'exTiB (TIipamij, KaHATIB).

2. PabGamu 3a3Buuaii Oynu BIHCHKOBOIIOJIOHEHI, 3JIOYMHIN Ta OOPKHUKH,
TOOTO popMyBaHHS Ta MEPEPO3NOIiT HEBUIBHUKIB 3aJI€)KaB HE TUTHKH BiJ] JIepKaBH,
ajie i BiJ YCITiXiB y BINCHKOBHUX OTEpAIlisiX.

3. CxiaHe paOcTBO HE OyJI0 KIIACHYHUM, Y HbOMY MEPEITITaIUCI TPOMAIChKI
Ta paOOBIACHUIIbKI €IEMEHTH.

Takum ynHOM, HalAaBHIIIKA (GOPMI TOPTIBIIL JIOJBMH Y BUIJISA1 padbCTBa, SIK
3JI0YMHY XapaKTEpHI1 HACTYIIHI O3HAKU: MPUMYCOBE MEPEMILIEHHS Y1 BUKPaJACHHS

BUIBHOTO TPOMAJIIHUHA Ta KYIIBIS - NpoAax B pabcTBo. B Haml yacu Toprieis
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JI0JIBMU Ma€ aHAJOT14HI O3HAKH, aJie € 3JIOYMHOM Ha BIJIMiHY BiJI IIpajJiaBHIX YaciB
[66, c. 199-215].

[cTopito BukoOpucTanHs mnpumycoBoi mpari B CepeaHbOBIYYI, MOXKHA
BUJITUTHU TPpU Tmiepionu i€l emoxu. [lepmmii mepion (kiHenp V — mepira moJioBUHA
XI cr.) € mepexigHUM BiJ] aHTHYHOCTI Ta BapBapcTBa A0 (eomanbHOI epH 1
XapaKTepU3yeThCcsa EKOHOMIYHUM 3aHenanoM. Jpyruii nepion (apyra monoBuHa XI—
XII cT.) no3HaueHuil po3KBITOM (PEOATBHOTO CYCIIBCTBA, 3POCTAHHAM OCBITH Ta
KyJbTypHOTO po3BUTKY. Tpetiii mepiong (XIV-XV cr.) — 1ne yac 3MILHEHHS
(dbeomanTbHUX MOHAPXiii, 3MEHIIICHHS BILUIUBY IIEPKBH, PO3BUTKY HAYKOBHX 3HAHb,
3apOXKEHHS TYMaH13MYy 1 mo4yarky enoxu Bigpomxenns.[30].

[lepion micna maminHsa 3axigHoi PuMcbkoi immepii NpUWHATO Ha3UBATH
enoxoro paHHboro CepeaHbOBIYYS, 1 B TOW Yac TOPriBis pabaMu 3 TEpUTOPii
Hentpanbaoi Ta CximHoi €Bponu Oyina 37e01IbIIOTO 30Cepe/HKeHa Ha MiBJIHI Ta
cxojii — y Bi3aHTii Ta apaGcbKOMYy CBITI.

Bonnouac Ha Teputopii cyuyacHoi 3aximHOi €BpomH, OKpIM KJIACHYHOTO
pabCcTBa MOYMHAIOTH 3aPOBAKYBATH BIAMOBIIATBHICTD 32 MIPOJIAaXK JKIHOK 3 METOIO
CEeKCyasJbHOI eKcCIUTyarTallii, 110 MO)€ BKa3yBaTH Ha IMOMIMPEHICTh MOJ10HO1
npakTUKH B Tivacu. Tak, B 1532 poriii 3aranbHOHIMEIBKI TPUHITUITNA KPUMIHAIBHOTO
1 KpUMIHAJILHO-TIPOIECYyaIbHOTO TpaBa Oy BUKIIAJIEH]I B yJokeHH1 Kapna V, sike
Oyno Bimomo mig Ha3Boio «Kapominay. 3aranpHoimMnepchkuii 3akoH «KaposiHay
HAroJIONIyBaB Ha BEPXOBEHCTBI IMpaBa, HAJ TPABOM OKPEMHUX TEPUTOPIH,
CKacOBYBaB HEpPO3yMHI Ta TIOTaHi 3BMYAl HAa MICIIX, 3aIPOBADKYIOYH €JIUHY
NPAKTUKY KPUMIHAJIBHOTO CyJOYMHCTBA, HA IMJCTaBl CHOKOHBIYHUX Ta
CIpaBeJIMBUX 3BHYAIB, IO POOMIO HOTO [DKEPEIOM IpaBa Ha BCIX 3EMIIAX.
Crarrero CXXII Kaponinu nependaueHo Oyino moKapaHHS 3a NPOAaX KIHKU 4Yd
JITeN JJIs pO3IyTCTBA 3 METOK0 HaxuBu [243, ¢.380].

[3 3aKiHUEHHSAM NEepPioy cepeaHbOBIYYS B 3axXiAH1H €Bporni Mailke MOBHICTIO
3HMKAE SIK ABUILE paOCTBO, AK€ MOBHICTIO 3aMIHWJIO KPIMALTBO. AJie i TAKUI TIPOSB
eKCIUTyaTallii d4epe3 HEeTPUBAIMM Yac CTa€ HE MPOCTO 3a00pOHEHUM, ajie ¥ He

NPUUHATHUM Yy BIIHOCMHAM Mixk JoapMu. B CxinHiit €Bponi 3a0opoHa pabcTBa
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Bi/10yJ1ach 3HAYHO MI3HIIIE, TaK KPiMaTBo 0y10 3a00poHeHO juiie B cepeaunu XI1X
cTomTTsA [66, ¢. 260].

Bognouac icHyBanma nmpakThKa Tepefadi  KIHKM IS CEKCyaJbHOI
eKcIUTyaTallii, sSIKy Ha3WBaTH 3BITHUITBOM, 1 sika B OUIBIIOCTI KPUMIHAIBHHUX
KOJZICKCIB €BPOMEMCHKUX KpaiH BBakajach 3JI04MHOM. Tak, crartero 334
@®paHIy3pKoro KpuMmiHaibHOrOo Koaekcy 1810 poxy Oyna mepembaueHa
BIJIMOBIJAJBHICTG 3a  cOpusHHS pos0ewmeHHio. Crarrsmu 345 Iramiiicbkoro
ykianaeHas 1890 p., crarrero 180 ta 181 I'epmancekoro yximanenns 1870 p.
000B’13KOBOI0 YMOBOIO 3BIHUITBA OyJia HAsIBHICTIO 0OMaHy a00 BUMHIOBAHOIO Y
BUIJISIII MPUMYCYy, a00 BUMHEHE OaTbKamH, YOJIOBIKOM, ONIKYHaMH TOIIO.Takum
YUHOM 3BIIHUIITBO TakK camo, SK 1 paOCTBO OyJI0 KPUMIHAJIBHO KapaHOIO
npasaBHLOI0 (POPMOIO TOPTIBIII JOAbMU [76, €.60].

Ha Ttepuropii cywyacHoi YkpaiHu paOCTBO ICHyBajlo, aje OyJio Majo
JOCITIDKEHE Yepe3 BIJACYTHICTh PAacOBHX BIJIMIHHOCTEM MDK HEBIJIbHUKAMHU 1
BUIBHUMHU JIFOJIbMHU, Ta BIJICYTHICTh 30€PEKEHHUX MPSMHUX CBITYCHb paOCTBA 3arajioM
B Cxinniit €Bpormi. Ane i HasBHa 1H(opMaIis Tpo pabOTOPTIBIIO € HEMPSIMOIO,
HAMPUKJIAJ] BIIOMUM € (akT, 1110 HEBIJILHUKIB HE 3apaXxOBYBAJUCA 10 BaHTAXKY, Y
TOMY YHCJI 1 3 METOIO YXUJISTHHSI BiJl CIIJIaTH MUTA.

CyuacHuii ykpaincekuii icropuk ['anenko Onexcanap IBaHoBHY, Bij3HAYaE,
mo: «iHQOpMaIIHHUNI BaKyyM € OTHUM 3 €()EeKTUBHUX 1HCTPYMEHTIB HACHJIHCTBA,
AKUW 3a0e3leuyBaB COlIaibHY MapriHam3aliito pada, MOpaabHO-IICUXOJIOTTYHHMA
THUCK 13 METOI0 KOHTPOJII0, IPUMYCY Ta 3a0e3MedeHHs JOsUIbHOCTI. ['aHeOHICTh
pabcTBa, MPE3UPCTBO 10 paba — IIe HACIIJIKK COIIaIbHOI MapriHami3aIii, yepe3 sKi
He adinryBaBcs 1 paOChKHI CTaH MPEICTABHUKIB MPABIAUMX €T (y KpaiHax, e
OPAaKTUKYBaJIOCS eiTHE pabcTBo). IrHOpyBaHHs pabctBa 3 OOKYy CydacHOI
icTopiorpadii mairpiBaeTbCs yCraJKoBaHO BlJ MUHYJIOIO 3HEBArOIO 10 padCTBa,
dKa BIANOBIAAE TPArHEHHIO «MATPIOTHYHOI» IcTopiorpadii 10 CTBOPEHHS
MO3UTUBHOI Bi31i MUHYJIOTO YKpainw» [49].

[lepun mpsiMi cBiTUeHHsI PO HEBUILHUKIB 13 [liBHIYHOTO [IpryopHOoMoOp'd,

30KpeMa cy4yacHUX MiBJAeHHUX perioHiB Ykpainu (Kpusopizbka, 3amopisbka,
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JlainponerpoBcbka, XepcoHchka, Onecbka, MukomaiBcbka 00jacTi, ABTOHOMHA
Pecry6ika Kpum 1 micto CeBacTonosb, ICTOpUYHO BioMi K TaBpis), JaTyHOThCS
nouatkoMm VII cTomitTs 10 H.€. 1 MOB'sI3aHi 3 HabiramMu KiMMepiiIiB 1 ckiiB Ha
3akaBka33s Ta Amnartomiro. Jlkeperom pabiB 3 HUX CTEMOBUX HAPOIIB Oynn
BIICHKOBOTIOJIOHEHI, SIK1 paHille OyJu YaCTUHOIO BIMCHKOBOI CHUJIM aCCHPIUIIIB, aje
Yyepe3 yCKJIAaJHEHHS COIO3HHX CTOCYHKIB 3 acCHUPIHIIMU BTpaTHJIM CBif cTaryc 1
cTanu BilicbkkoBUMH pabamu. Ha mouatky VI cTomitts 10 H.e. ckipcbKl palu, sKi
31€0UIBIIOr0 CIYXUIU Y (PJIOTI, MIXOTI Ta MOMIIIi, cTaBaJv BiIAcHICTIO AdIiH Ta
IHIIUX TpelbKUX MicT-popTelb. Lle 0ys10 HeTUNoBO AJid IPeKiB, OCKLIILKH BIICHKOBA
ciy»0a BBa)Kajacs MPUBUICEM BUIBHUX IPOMasH. [CTOpUYHUM MIATBEPAXKEHHIM
HMIMPOKOI0 BUKOPUCTaHHS CKIPChbKUX BilicbkoBUX paliB y ['pewii B 5 — cepeauni 4
CTOJIITTS 10 H.€. € MOUIMPEHHsI BUpa3iB, MOB'SI3aHMX 13 MOOYTOBUMH 3BHYKAMH,
30BHIIIHIM BUTJISJIOM Ta BIHCHKOBUM CIIOPSIJIKEHHSIM CKICHKUX BOTHIB: 30KpeMa,
iXHEe TUANTBO, «CKi()chbKa 3adiCKa» — IIOTOJIEHa TO0JIOBA, B3YTTS — «CKi(IKN»,
mapoBapu, SKi Ha3uBajdu «capabapa», 30pos — «CKIPChKUU JyK» 1 «cKichbKa
OTpyTa» JUIsl CTPLIL.

[IpuBatHa TOpriBist ckipcbkumMu padamMu B AdiHax JOKyMEHTAJIbHO
3acBigueHa 3 415 poky 10 H.e., X04a rmoJanacs paHimie. 3 4acoM IOIUT Ha BIHCHKOBI
HABUYKU CK1()IB 3MEHIIMBCS, 1 1X MOYaId BUKOPUCTOBYBATH SK JOMAIIHIX CIYT 1
poOITHHKIB 111 00po0ITKY moiB. EkcriopT pab6iB no Bizanrii 3pic y 9 cromiTri yepes
NOMUT Ha pabiB y 3B'A3Ky 3 €KOHOMIYHUM IIIJTHECEHHSM, BOJHOYAC OCHOBHUM
JOKEPEIOM HEBITLHUKIB OYJI0 ITOHEBOJICHHS MICIIEBHX TJIEMEH Yepe3 BOEHHI Ha0Iru
CTEMOBUX KOYOBHUKIB 1 BapsriB-pyciB. 3 cepenunu 10 ctomiTrs Oyna po3BHHEHA
cuctema 300py OO 3 MIKOPEHHUX TIEMEH, BAKOPHUCTOBYIOUN BIHCHKOBY CHITY
s moHeBosieHHs. [lomoaas Bkirovano 30ip JaHWHM, 30Kpema padiB, 110 CTajlo
OCHOBOIO JIep’KaBHOro pabctBa. PaOu BUKOpPHUCTOBYBaJMCA B PI3HHX cdepax,
BKJIFOUAIOUH JIOMAIIHIO CIIykO0y Ta BIMCbKOBI MOTpeOU. [IpUAHATTS XpUCTUSHCTBA
B cepeauHl 11 CTONMITTA CTano MOLITOBXOM J0 po30yJAOBH JEP:KaBHOCTI Ta

IMPUIIMHCHHS IMPAKTHKW ITOJIOAAA JIHOAbMU. Pa61/1, SKHUX € Ha3uBaJIHW XOJIOIIaMU,
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3QJIMIIANKNCS BIIACHICTIO TOCMOJApPiB, a IX COMIaJIbHUA CTaTyc OYB HU3BKUM,
BKJIFOUAIOYH MOXJIMBICTB MPOJIaXy B paOCTBO sik 3aco0y mokapanHs [66, ¢. 25-30].

OxpiMm rocmomapcbkux, pabu Ha Pyci mamu # BiiichbkoBi (yHKIIII, MOTIH
CIIy’)KHTH y BIHCBKY Ta OyTH OCOOHCTOIO I'Bap/i€i0 KHA3IB 1 060sp. PabcTBO Takox
Oyno mommpene B 3onotiid Opai B 13 — mowatky 15 cromite. Ane, pabcTBO B
KuiBcbkiii Pyci cyTTeBO Biapi3HAIOCS Bl aHTUYHOT cucTeMu. Pabu Oynu yacTHHOIO
POIMHM BJIACHUKIB 1 BUKOHYBaJIM JONOMIDKHI TOCHOJApPChKI (PYHKII, TOAl SK
OCHOBHY po0Oouy cuiy ckiaianu cessiHu. [lomupenHs XpucTusiucTa 3 X CTOJITTSA
nocinadbmio padbcTBo, 1 Bxke y «Pycokiit [IpaBni» BoHO BU3HaBajaocs 3jJ104MHOM. B
TOM k€ yac HaOyBasia MOMMUPEHHS KPIMTOCHUIIbKA EKCIUTyaTallisl CeJisH, sSIKa cTaja I1e
OB momyJisApHOIO Tichs posnaay KuiBcekoi Pyci, Ta BXOKEHHS CydacHOl
TEPUTOPIi YKpaiHCHKUX 3eMellb 10 CKiiaay Benukoro kHs3iBcTBa JIMTOBCHKOTO, a
nizHime 1o Peui [locnonuroi Ta Pociiicekoi immepii. ¥ XVI cromiTTi, 3a yacis
MOJIbCHKO-JIMTOBCHKOI Jiep:kaBH, KpimanrBo oxonuiao 20% censH. CkacyBaHHS
KpimanTBa BigOynocs juire B 1861 pomi [243, c. 185]. B icropii Ykpainu €
32I0KyMEHTOBaHMH (PakT KymiBil — mpoaaxy jroauau, a came T.I. IlleBueHka B
1838 pomi O6yno BukyruieHo 3 padctBa 3a 2 500 pyOiiB, Ta BIAMYIIEHO HA BOJIIO.
Kormist 3acBigueHOro NOKyYMEHTY MpO MpoAax Ta mojaaibiine napyBaHHs Bomi T.I.
[IleBuenko Hapasi mepebyBae B KanuiBcbkomy wmysei Tapaca llleBuenka, 1 €
(aKTUYHO €IMHUM JOBEJEHUM JI0 HAILIOTO 4Yacy JOKYMEHTOM MiATBEPIKYIOUUM
TOPTiBIIIO JH0AbMH [79, ¢.280].

Otxe, B CepeTHbOBIUY1 HAa TEPUTOPIi CydacHOi YKpaiHu paOCTBO IpHitMalio
dbopMu TpyAOBOTO KpimairTBa, a Ha TepuTopii €Bponu HalOyBama MOMYJISPHOCTI
CeKcyaJbHa eKcIuryartamis y ¢dopmi 3BigHUITBA. B To# ke uyac AdpukaHChKUI
KOHTMHEHT CTaBaB BAXKJIMBHUM OO0'€KTOM KOJIOHIQJIbHOI MOJITUKH €BPONEHCHKUX
nepxkaB. PabcTBo icHyBasio B Adpulll 3a10Bro J0 MPUXOLy €BPOIEHIIB, aje Majio
BUKIIFOYHO MarpiapxaibHUil (moMainHiid) xapakrep. [licns BIOkpuTTss AMEpHKHU B
1492 pomi paOOTOPriBIAK0 3amo4YaTKyBajd MMOPTYrajbllli, a 3roJOM JI0 HHUX
NpUEAHATUCS aHTJINI, ToJulaHami, ¢paHiy3u, naaHmi Ta mBeaud. lLlentpu

paboOTOPTIBIII PO3TALIOBYBAIKCS MEPEBAXKHO HA 3aX1THOMY y30epexki APpHKH, Bijl
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3enenoro Mucy no Anronu, 30kpema Ha 3ojotoMy 1 HeBinmbHHUOMY Oeperax,
3B1JIKM BUBO3WJIM 3HAUHY KUTBKICTh pa0iB B 0OMiH Ha €BpONEHCHKI TOBApPH Ta 30pOI0.
PaGotopriBis Takoxk Bemacs Ha CxigHomy y30epexxki Adpuku, 3BiAKH padiB
Bianpasisuy 10 Typeuunnan, Apasii, [paky, [anii, [pany ta inmux kpain [243, 400].

PaGoToprisis Oyna odimiitHOIO MOMITHKOK 0araThbOoX €BPOMEHCHKHUX KpaiH,
IO MiATBEPKYIOTh YHCICHHI JAOKyMeHTH. PaGoTopriemto Oyno jeramizoBaHO B
1685 porti ppaHily3bKUM KOPOJIIBCHKUM YKa30M «YOpHUI KOJIEKCY», SIKUM HE TUIbKU
3aKpIIUIFOBAB IIPABOBE CTaHOBUIIA Pa0iB, 1 POPMU IX BUKOPUCTAHHS Yy (PpaHIly3bKUX
KOJIOHISIX, aJie i 3aKpIILII0OBAB a0COIIOTHE MTPaBO BIaCHUKA Ha BOJIOIHHS paboM, sIK
00’€KTOM pyXoMoro maiiHa. 3a MUpHUM J1oroBopoM 1713 poky 3 Icnaniero Bennka
bpuranis orpumana mnpaBo Ha BBe3€HHsA adpUKAHCHKUX pabiB 10 1CHAHCHKHUX
koioHii B Amepumi. Ille B 1698 poui aHrmiiicbkuil mapjiaMeHT Jieraji3yBaB
paboTOPTIBIIO sl PUBATHUX OCIO, ajie, MpU LIbOMY pPaObCTBO HIKOJIU He Oyio
JTI03BOJICHO 3aKOHOM B AHTJIIT Ta Yenbcl. ['0JI0BHUM JIPKEpEIoM aHTIiHChKOro IpaBa
€ CyJ0oBa NMPaKTHKA, OCKUILKA caMe CyJlI0Ba MpPAaKTUKAa B AHIJIi CTBOPIOE HOPMU
npaBa [110, c.14-17]. B 1772 pomi pimenasM Cyay KOpPOJIBCHKOI JaBu
Benmuko6purtanii y cripaBi «Comepcet nipotu CtroapTay» 0yJio Brepiie my0oJidHo He
MiTPUMAHO MPABO BJIACHOCTI Ha pabiB SIK pyXOMe MaiHO, OCKUTbKH TaKe MPaBo He
OyJi0 mepenbdaveHo 3arajaibHUM ITpaBoM B AHTIIII Ta Yenbci. He 3Bakaroun Ha Te, 110
CTAHOBHUIIIE B IHITUX YacTUHAX BpuTaHCHhKOT IMIIEpii 3a/IMIaI0Cs HEOJHO3HAYHUM,
pimenHs y cnpasi Comepcer mnpotu CrioapTa, CHPUUMHUIO PO3BUTOK PYXY
abomimionictiB B bpuranii. B momamemomy mmpoke TIyMaudeHHs CIIpaBU
Comepcera ctano ocHoBoto pimeHHst [[kacrica becra y cmnpasi ®opbc mpotu
Koxkpeiina B 1824 poky. CyTh SKOTO MOJISTAE B TOMY, 1[0 HEMAE TiICTaB BU3HABATU
B AHrii paOCTBO, IO 3aCTOCOBYETHCS B 1HIIMX YaCTHMHAX BpUTaHCHKOI immepii,
nocwiarunch Ha crnpaBy Comepcera sK Taky, IO Ja€ MpaBo pady B AHIJII Ha
3BUIbHEHHA, 00 Oyab-sika 0co0a, sSika HaMaraeTbCsl 3MyCHUTH HOTO TIOBEPHYTHUCS B
pabCTBO, MOBUHHA OyTH BU3HAHA BUHHOIO Y MOPYLIEHHI.

Cepen HacHiAKIB I[OTO ICTOPUYHOTO PIIICHHS, 3a3HAYAIOTh MOCHJICHHS

KOJIOHIAJIbHOI MIATPUMKHU cenapatu3My B TpHUHAaAUSTH KOJOHIsAX bpuraHchkoi
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[TiBHIYHOI AMEpUKHM TPUXUIBHUKAMHU Ta MPOTHBHUKAMM TMUTaHHS pabCTBa, SKi
XOT1JIM BCTAHOBUTH HE3aJISKHUM ypsif 1 3akoH. [1iBIeHHI KOJOHIT XOTIM 3aXUCTUTH
pabCTBO Ta PI3KO PO3MIMPHIIA CBOIO TEPUTOPIIO MPOTATOM IECATHIIITH ITiCIIS
3aBOIOBAHHSI HE3AJIEKHOCTI.

Posmpennst paGctBa 0yiio 3yMOBJICHE BETUKUMHU TEPUTOPISIMHU, POTIOUUMH
3eMIIIMH Ta CHpUATIUBAM KinimMaToM HoBoro CBiTy, MO CHOPHUSIIO PO3BUTKY
CLIBCBKOIO rocnogapcrna. LlikaBum € gaxT, mo KoJip WKipu He OyB BUPIIIATbHUM
(dakTopoMm, ajike KOJIOHIaJdbHA BiIa/la BUKOPHCTOBYBAIA IIPUMYCOBY IPAIIO HE JIUIIIE
adpoaMepuKaHIliB, ajie ¥ 1HI1aHIIIB Ta IPEICTaBHUKIB €BponeoigHo1 pacu. [TouaTok
nepiojly «HErpUTSIHCbKOro» padcTBa B IliBHIUHIA Amepuli nartyrots 1619 pokowm,
koM B JkeiiMcTayH npuOyB NepHIvil rojiaHAChKU Kopadenb 13 YOPHOILKIPUMHU
HeBUIbHUKaMU. Cra”oBuile padiB y CHIA, ocobinBO Ha MiBIHI, A€ MPOLBITAIO
IJIaHTalliifHE TOCMOAapCTBO, OYyJI0 HAA3BUYAHO BakkuM. Ha ruraHTaIisx icHyBaB
MOCTIMHUI KOH(IIIKT MK BIIACHUKAMH, sIK1 10AJIU JIUIIIE TIPO 301IbIIIEHHS NPUOYTKY,
1 pabamu, sIK1 TIparHyJid MoBCTaTH. 3a ciioBaMmu ictopuka Crenni Enkinza, IHCTUTYT
pabcTBa 1mo030aBUB pabiB KyJbTYpH Ta CaMOMOBArd, poOJsSyYd iX ICHUXOJIOTTYHO
3aJIe)KHUMU BiJl BIIACHUKIB, 110 3HM)KYBAJIO 3AaTHICTh 10 OTIOPY.

Bynp-siki akTH MPOTECTIB KOPCTKO MPHUIYIIyBald, 1 XO04ya IUIAHTATOPH
0osTMCS MOKJIMBUX TTOBCTaHb, KOJKHA TIJIAHTAIIIS Majia BIACHUU apceHaln 30poi Ta
oxopoHHi1 3aroHu. OmauH 3 OarbkiB-3acHOBHUKIB CIIIA benmxamin ®dpaHKIiH
BBaXKaB, M0 PabCTBO — 1€ «3BIps4e MaAiHHS TPUPOIU JIOJUHU» 1 <«JDKEPENO
*axJiuBux 301». Bin 1 benmkamin Pam 3acHyBanu [leHciTbBaHChKE TOBapUCTBO
ckacyBaHHs padctBa B 1774 pormi. Omgnak mMacoBuii pyx mpotu padcta B CIIIA
posnouaBcs juiie 1830-x pokax. B 1831 pemaktopom razetu «Bu3BONHUTENBY
Binbsimom Jlmoitn I'appicoHoM, Oyiio onmyOiKOBaHO 3aKJIMKH —IIOJ0 HETaiHOIro
ckacyBaHHs pabctBa y CIIJA Ta HaJaHHA YOPHOILIKIPHUM PIBHHUX IPOMAJSIHCHKUX
npaB HapiBHI 3 OUTMMU amMepuKaHUAMH. DAaKTHYHO I 3aKJIUKH 3alo4yaTKyBaju
IPOMAJICBKHI pyX 3a CKacyBaHHs paOCTBa SIKMI OTpUMAaB Ha3BY a0OJIII10HI3M.

B 1833 poui y ®inagensdii aigepu abOMIIIOHICTCHKOIO PyXy 3acHYBaIH

AMepuKaHCbKE TOBAapUCTBO MPOTU pa0dCTBA, MPUUHABIIM JleKknapallito TpUHIIMIIIB,
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sKa CTaBWJIa mepe]; co00I0 KOHKpETHI 1. PabcTBO Oyno BU3HAHO MOPAIBHUM 1
MOJIITUYHUAM 3JIOM, SIK€ CYNEepPEeYWIO XPUCTHSHCHKUM I[IHHOCTSIM, 3aKOHaM 1
npuniunam Jlexmaparii mezanexxknocti CILA.

Hapemri B 1863 pomi 16-m npesunentom CIIIA ABpaamowm JliHkombHOM Oyia
nigmucana IIpokmamartist mpo 3BiIbHEHHS paliB, IO € OJJHUM 3 TISPIIHX 1 HAMOLIBII
3HAYYyIIUX JOKYMEHTIB JUIsl CBITOBOI CHUIBHOTH, II0 TependadaB CKacyBaHHS
pabcTBa Ta Hajalla YOPHOILLIKIPUM JIFOAsIM CBOOOY 1 MpaBo cirykuTHu B apmii CILA,
110 BILUIMHYJIO Ha NepeOir BIMHU Ha KOpUCTh [IiBHOUI.

VY ciuni 1865 poky Kourpec CIIIA cxBaquB TpUHAIUATY MOMPABKY 10
Konctutyii, sika 3a0opoHusia pabCTBO Ha BCill Teputopii KpaiHu (parudikoBaHa
mTaTaMy B TPYAHI TOTO ) POKY) 1 MPUNHSAB IUIaH HAJIaHHS PIBHUX MOJITUYHUX 1
IrpOMaJIHChKUX MpaB. YoTHpHaILsATa MONpaBKa, 110 Hadysa ynHHOCT1 y 1868 por,
rapaHTyBajia piBHICTb IOPUAUYHHMX 1 TMOJITUYHUX TMpaB JJig BCIX aMEpPUKAHIIB
HE3aJIeKHO B/l KOJIbOPY HIKIPH 1 J03BOJIsUIA (heiepalibHOMY YPsAy KapaTH IITaTH 3a
ix mopymenHs. [T’ sTHagusTa nonpaska, patudikoBana y 1870 porri, 3a00poHsiia
1030aBJIsATH TPOMAJIIH BUOOPYOro ImpaBa Ha OCHOBI pacu. Lli mompaBku, mopsn 3
IHITUMU JIEMOKPAaTUYHUMU 3aKOHAMH, CYTTE€BO PO3IIMPHIM MPaBa 1 MOMKJIMBOCTI
YOPHOIIIKIPUX aMEpPUKAHIIIB HE JIMIIEe B TONITUYHIA, a ¥ Yy coIlajabHIA Ta
€KOHOMIYHIH cdepax.

[Ticns ckacyBanusi pabctBa B CIIA, paGoTopriBis He 3HUKIA MOBHICTIO, a
nuiie 3MiHuna reorpadito nomupeHHs spuma Ha Jlidepito, Ediomiro, Tuber ta
JeSKUX THIMX KpaiHax. B 1ieit yac moyanu 3'sBISTHCS MEPIT Mi>KHAPOJIHI JOTOBOPH
110,10 60POTHOU 3 pabOTOPTiBIICIO, SIKI ACKJIAPATHBHO BU3HABAIIM TOPTIBIIIO JIFOIbMH
37I0YMHOM HE3aJIe)KHO BiJ CTaTyCy a00 MOXOMKEHHsI 0COOH, MpOoaHoil B paOCTBO.
[243, c. 395-405].

VY 1899 poui B Jlon10H1 BigOyBcst Mi>KHapOJHUIN KOHIPEC 3 MUTaHb OOPOTHOU
13 TOPTIBJICIO KIHKAaMU 3 METOI0 po3mycTu. [lepeayMoBOIO MpoOBENEHHSI KOHTpECy
Oyna 3adikcoBaHa BeJIMKA KIIbKICTh BUIAJKIB MEPEMIIICHHS MOJIOAUX AIBYaT 3
€Bponu a0 [liBnenHoi AMepukH, Jie iX OpoAalOTh Y MICLS PO3IMYCTH, 3MYyIIYIOUU

3aiimatucs npoctutyiiero. B 1902 poui B [Tapuxi Oyno npoBeneno JunmomMatudny
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Kondepentiiro, koTpa miarpuMalia Ta po3IMpuia JOHIOHCHKI iHimiatuey [ 133] ta
cTaja TEPEeIyMOBOI0 BHHHKHEHHS BaXJIMBUX MIKHAPOJHUX yrog  TIpo
CIIBPOOITHUIITBO Y 1[Il Tay3l, Ta CTau OCHOBOIO JUisi cTBOpeHHs1 KoHBeHIi1 mpo
00pOoTHOY 13 TOPTIBIEIO JIFOABMH Ta EKCIUTyaTaIli€I0 MPOCTUTYIIIT TPETIMH 0coOamMu
Bix 21 Gepe3ns 1949 poky (mamani — Konsenirist), a came:

1) Mixunapoguuii morosip Big 18 TpaBHs 1904 poxy mpo OGopoTsOy i3
TOPriBJICIO OUTMMH paOMHSAMHU 31 3MIHAMH, BHECEHHMMHU B HbOro IIpoTokosiom,
3arBepkeHuM ['enepanbHoro Acambieero OOH 3 rpyaus 1948 poky.

2) Muoknapoana Konsenmisi Big 4 tpaBHs 1910 poky mpo 60poThOy 13
TOPTriBjiCI0 OUIMMU paOUHSIMU 31 3MiIHAMHU, BHECEHUMH B HeEi BUILE3TraJlaHUM
[Iporokoiiom.

3) Mixunapoana Konsenmis Big 30 BepecHs 1921 poky mpo 60poThOy 13
TOPTiBJICI0 >KIHKAaMU Ta JIThbMU 31 3MiHaMH, BHeceHMMHU B Hei [IpoToxoiiom,
npuiinatum ['enepanbpHoro Acambiieero OOH 20 sxoBTHs 1947 poky.

4) Mixunapoana Kouseniis Big 11 >xoBtHs 1933 p. mpo 6GopoThOy 13
TOPTIBJICIO TOBHOJITHIMHU JKIHKaMU 31 3MIHAMH, BHECEHUMHU B HE1 BUIIICHABEICHUM
IIporokoisiom [76, c. 60-75].

VY 1919 poui aepxkaBu-yuyacuuii Jlirn Hamiit nminnucanu Cen-)KepMeHCbKY
KOHBEHIIO, ska 3MiHwia bepnincekuit ['enepanphuii  akt 1885  poky,
bproccenbebkuii ['enepanbumii akt 1 exnapamito 1890 poky, miaTBepIKyrouu
HaMIp JJOMOTTHCS TIOBHOTO CKacyBaHHsS pabOTOpPriBii B ycCiX ii popmax.

Ane 1e HE TPUNUHWIO BHUKOPUCTAHHS pPAaOCBHKOI Tpalli, IO pajie
cpuiiManocss HopMow. BkoTpe Hamararounch 3MIHUTH CUTYaIlito Oylia MpuiHATa
KonBenrist mpo padcrBo Big 25 BepecHs 1926 poky [101], sika O6yna momgaTkoBO
3miHeHa B 1956 pomi [64]. Hactunorw 1 ctarti 1 KoHBeHIIT nporosyiomnieHo, 1o
«pabcTBO — 1€ TakWil cTaH ab0 CTAHOBUUIE JIFOJAWHH, HAJA SIKOIO 3A1MCHIOIOTHCS
aTpuOyTH TpaBa BJIACHOCTI a0o0 Jeskl 3 Hux». KpaiHu-ydacHMIl, BIAIOBIAHO 0
ctarTi 2 KoHBeHl1ii, 3000B’s13yI0ThCS MPOJOBKYBATH JOMAraTucst MOBHOT JIIKB11allil

pabcTBa y Bcix Horo ¢opmax» [65]. Ilpuitnarts KouBeHuii npo pabctBo Oyio
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IIPOTrPECUBHUM KPOKOM Yy CIIpaBi O0pOTHOM 3a mpapa Ta CBOOOJIM JIIOJIMHH, ajie HE
MPUHECIIO KapAUHAIbHUX 3MiH.

AKTHBHI i1 HanpaBJieH1 Ha MMOBHY 3a00pOHY paOCTBa TaKoXK Oy 3aKpiruieHi
y TaKuX BaXXJIUBUX JJIA JIIOJCTBA JOKYMEHTax, SK 3arajpHa JCKJapaiis IpaB
moauan 1948 p. [72] Ta KonBeHItis mpo 3aXUCT MpaB JIIOAUHU 1 OCHOBHUX CBOOO/T
1950 p. [99].

BusHnaroun, mo pabctBo Oyno cKacoBaHO HE B IMOBHIM Mipi, Ta MparHy4i
MOBHOI JIIKB1/1a1lil padcTBa Oyia npuiinara JlogatkoBa KoHBeHlIist mpo ckacyBaHHs
pabcTBa Ta 1HCTUTYTIB, TOTOKHMX 3 padOcTBOM Bif 7 BepecHsa 1956 poky [102].
Bianosigno no nmysHkty C crtarti 7 mogatkoBoi KoHBeHLIT «Iij paOOTOPTIBIIEIO
BU3HAIOTHCA 1 B HET BKJIFOYAIOTHCS BC1 JIi1, OB’ A3aH1 13 3aXOTUICHHSM, MPUI0aHHIM
Oyb-s1K0i 0coOM a0 13 PO3MOPSIKEHHIM HEIO 3 METOI0 OOepHEHHs i1 B pabCTBO;
BC1 [lii, OB’ s13aHi 13 npuadoaHHsaM pada 3 MeToro Horo mpojaxy ado oOMiHy; BCl Iii
10J10 TpoJiaKy abo oOMiHy ocoOu, mpua0aHOoil 3 I1€I0 METOI0, Ta B3arajl BCsKa
JUSUTBHICT, 3 TOPTiBIl Ta IMepeBe3eHHS pabiB Oyab-IKUMH TPAHCIIOPTHUMHU
3aco0amMm.

25.06.1957 6yna npuitHsaTa KoHBeHIIis mpo ckacyBaHHsI TPUMYCOBOI mpairi No
105 [102] 3 mMeTor0 yXBaJIeHHS JOJATKOBUX IPOIO3HUIIii, OO0 BIAMIHHA JISSIKUX
BUJIIB MIPUMYCOBOi a00 000B’SI3KOBOI Mpalli, 1[0 € TOPYIICHHSIM IPAB JIFOAUHH.

Takum ymHOM, B XX CTONITTI 3yCWUIIMHU a0OMIIIOHICTIB OyJIO 3MiHEHO
PO3yMIHHS CYTi 37I0YMHY TOPTIBII JIFOJbMH, BiJl TOBHOI MIATPUMKH Ta IPUUHSTTS 0
BU3HAHHS TaKUX A1 3JI0YNHOM.

Mixuaponuuii [TakT mpo eKOHOMIYHI, COIlialbHI Ta KyJbTypHI mpaBa 1966
poky [145] Bu3HauYae HHM3KYy TMpaB TPOMAJISH KpaiH-y4acCHHUIlb, SIKI pPa3oM
3a0€3ne4yl0Th 3aXUCT BiJ TOPIIBII JIFOJAbMH, MPOrOJOUIYIOYHM 1/€al BUIBHOI
JOJCHKOI OCOOU.

KoHnBeH1i€ro mpo dikBigamio BCix GopM TUCKpUMIHALIL 1010 KiHOK 1979 p.
[99] B cT. 6 BCl KpaiHU-y4aCHUII 3000B’sA3a1MCh TPUUMATH BCl HEOOX1/IHI 3aX0/IH
JUTSL IPOTUIT TOPTIBIIL JKIHKAMHU Ta €KCIUTyaTalii IpOCTUTYIIT KiHOK. JloJaTKoBO

nosiokeHHst 1i€i KouBeHwii Oyno pos3kputo y Jlekmapauii mpo BUKOPIHEHHS
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HACHJIbCTBA 111010 XK1HOK. OcobnmBe 3Ha4YeHHS 11i€i KOHBEHIIIT mosrae B ToMy, 1110
B HIii 3aKpIMJIEHO, 10 aKT TOPTIBJI >KIHKAMH MOKE€ BUMHIOBATUCH 3 1HIIIOKO, KPIiM
CeKcyalbHOI ekcruryarailii, Mmeroro. dDakTuyHo 11e¢ OyB Tepmuid KPOK 10
PO3IIMPEHOTO PO3YMIHHS TOPTIBIIL JIIObMHU.

15 mucromama 2000 poky B I'enepanpHa Acamb6nes OOH mnpwuiinsiia
[IpoTokon mpo momepemkKeHHS Ta NPUIUHEHHS TOPTIBIl JIIOJbMH, OCOOJIHMBO
KIHKaMHU Ta JITbMH, 1 OKapaHHs 3a Hel, sikuil nonoBHIoe Konsenuiro OOH npotu
TpaHCHAL[IOHAJIBHOI OPraH130BaHOI 3JI0YMHHOCTI [ 194].

B 2010 poky I'enepanbna Acamb6ies OOH oronocuwia npo I'mobanbHui
IUIaHy A1d 3 OpOTUAIl TOPriBial JIIOJbMH, SIKMM BKJIIOYAae B cede 3axoau II0J0
3ano0IiraHHs 3JI0YMHAM, 3aXUCTY >KEpPTB, MEPECIiAYBaHHS 3JIOUYMHIIB 1 3MIITHEHHS
CHIBIIpalll y BCIX IUX HampsMkax [S1].

Bume 3a3Hadeni MiKHapOJHI 3000B’s3aHHS 3MIHIOBAIM 1 KpPUMIHAJIbHE
3aKOHOJABCTBO 1HIMX KpaiH. Tak, B crartsax 170, 171 KpumiHaabHOTO KOJEKCY
YPCP penaxmii 1922 poky Ta crarti 166 Kpuminansaoro koaekcy YPCP penakiii
1927 poky, Oyna nepenbayaria BiAMOBIAAIBHICTD 32 «IPUMYIITYBAHHS 110 3aHITTS
POCTUTYIIEIO, 3BITHUIITBO, YTPUMaHHS KyOJIUI pPO3MYCTH, @ TAKOX BEepOyBaHHS
XKIHOK Ju1st pocTutyIiii» [71, c. 8-10]. ¥ Kpuminansaomy konekci YPCP 1960 poky
Oynio 3a00pPOHEHO 3BIAHMIITBO IS PO3MYCTH Ta YTPUMAHHSA KyOJIMII PO3MYCTH

[119].

1.3. MixnapoaHuii Ta 3apyO0isKHUII JOCBiJ CTAHOBJIEHHS] KPMMIiHAJIbHOL

BiJIMOBIZAJBLHOCTI 32 TOPTiBJIIO JIOJAbMU

3akoHoMm Ykpainu «lIpo 3aranpHozmepxkaBHy mOporpaMmy — ajganTauii
3aKOHOJABCTBA YKpaiHU 10 3aKOHOMaBCTBa CBponencbkoro Corwosy» Ne 1629-1V
Bix 18 Oepesnss 2004 poky Oyno 3arBep/UKEHO 3arajbHOAEPXABHY IPOrpamy

ajanTaiii 3aKOHOJIAaBCTBa YKpaiHUW 10 3aKoHOJaBcTBa €Bpomeiicbkkoro Coro3y

[187].
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16 Bepecuss 2014 poky BepxoBna Paga VYkpainu Ta €Bponeiicbkuil
napJiaMeHT CUHXPOHHO paTtudikyBanu YToay mpo acoriaiio Mixk Ykpainot ta €C
(mam 3a TexkcroMm — Yroma) [193], crarreto 14 skoi mepembadeHo:
«CriBpoOiTHUIITBO Yy cdepl rocTullii, cBoboau Ta Oe3meku, mo mnepeadadae
0COO0IMBE 3HAYCHHSI yTBEPKEHHIO BEPXOBEHCTBA MpaBa Ta YKPITUICHHIO IHCTUTYII N
yCiX piBHIB y c(epi ympaBimiHHS 3arajoM Ta IPAaBOOXOPOHHUX 1 CYJOBUX OpPraHiB
30KkpeMa». Bume BkazaHe coiBpoOITHUUTBO Oyje cHOpsMOBaHe, 30KpeMa, Ha
3MII[HEHHSI CYJIOBOI BJAJM, MIABUUIEHHS 1i €QEeKTHUBHOCTI, TapaHTyBaHHA i
HE3aJIEKHOCTI Ta HEyNepe KeHOCT1 Ta 00poThOY 3 Kopyruiero. CriBpoOITHUITBO y
cdepi rocTuii, ceo0oau Ta 6e3neku 0yie BiA0yBaTHCS HA OCHOBI PUHLIMITY [TOBAaru
710 TIpaB JIFOJIMHU Ta OCHOBOIIOJIOKHUX CBOOOST.

Crarreto 16 VYroam mnependayeHO CHIIbHE YHOPABIIHHSA MITpaliiHUMU
noTokamu M TeputopisiMu EC Ta Vkpainu, mo nepeadayae aiajgor oo BCIX
nuTaHb y cdepi mirpailii, 30KpemMa HeJerajJbHOI Mirpailii, JerajbHoi Mirpari,
HE3aKOHHOI0 MepenpaBiIeHHs 0Ci0 yepe3 AepKaBHUM KOPJIOH Ta TOPTIBIII JIIOIbMH,
a TaKOXX BKJIIOUYCHHS NPOOJEMHMX IMHUTaHb y cdepi Mirpamii 10 HaIlloHaJbHUX
cTpaTerii €eKOHOMIYHOTO Ta COIlaJIbHOTO PO3BHUTKY PETIOHIB, 3BIIKH TOXOASATH
MITPaHTH.

3aK0HO/1aBUO 3aKpirieHi 3000B’A3aHHS Y KpaiHU MPAKTHYHO 03HAYAIOTh, 110
BCl yKpaiHChbKI OpraHW BIAaW, BIJANOBIAANbHI 3a €BPOMEHCHKY 1HTErpalliro,
3000B's13aH1  3a0e3meynuTd  edEeKTHUBHE BUKOHAHHS  MIKHAPOJHO-TTPABOBUX
3000B'13aHb. A camMe, OJHMM 3 KIIOUYOBUX AacCHeKTiB YTOAu € TPUBEICHHSA
3aKOHOJIaBCTBA YKpaiHU y BIAMOBIIHICTH 13 ipaBoM €Bporericbkoro Corozy [193].

28 mortoro 2022 poky VYkpaiHa mogana 3asBKy Ha WICHCTBO B
E€pponerickkomy Coro3i. 23 yepBHs 2022 p. pimeHHaM €Bponeiicbkoi Panu Oyio
PEKOMEHJ0BAaHO HaJaTH YKpaiHi craryc Kanaugata B wienn €C, 3a yMOBHU
BUKOHAHHS PEKOMEHAIl1i, BAKOHAHHS SIKMX € HEOOX1THUM JJIsl TOIAJIbIIINX KPOKIB
y niporieci HaOyTTs wieHcTBa B €C, 110 (hakTUYHO 03HAYA€ J0/IaTKOBI 3000B’ I3aHHS

U1l YKpaiHu, 100 ajanTarlii 3aKoHOaBCTBA.
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Kab6inet MinictpiB Ykpainu 28 motoro 2023 p. npuitsas mnoctaHoBy Ne 189
«IIpo 3arBepmkenHs Ilopsiaky TpOBENEHHS TEPBUHHOI  OILIHKKA  CTaHY
IMIIIeMeHTaIlii akTiB mpaBa €Bporneiicbkoro Coro3y (acquis €C)». [189]

3rifHo pe3yJbTaTiB MONEPETHHOTO CTaHy IMIUIEMEHTAIlll akKTiB MpaBa
E€poneticekoro Corosy (acquis €C) [77] 6yno BuzHaueHo, mo 2739 aktiB mpasa €C
1 JISITar0Th TTOAAITBIII M MTOBHIM Ta/ab0 YaCTKOBIH IMIIEMEHTAIli1, TONIEPETHBO 0YyII0
iMIieMeHToBaHO 1624 aktiB mpaBa €C moBHICTIO. A TakoX B po3auil 24
[TpaBocyas, cBoOoaa Ta Oe3nexa BKOTPE 3a3HAYEHO MPO 3000B’s3aHHS Y KpaiHu,
100 YIOCKOHAJICHHSI Ta BPETYIIOBAaHHS OKPEMHUX IMOJIOKEHb 3aKOHO/IaBCTBA, 11010
00pOTHOU 3 TOPTIBIEIO JIIOABMHU.

A came, mono nependbadenoro KKV, sk nogatkoBe nokapanss, KOH(icKarii
MaiiHa, ajie 3aCTOCYBaHHs TAaKOro BUAY MOKapaHHs HE € 000B’ 13K0BUM. BiamoBiiHO
no HopMm mpaBa €C KOMIIETEHTHI OpraHM MarTh TMPaBO BWIy4YaTH Ta
KOH(ICKOBYBATH 3HAPAJIS 3JIOYMHY Ta JOXOJW BiJ 3JJOYMHIB TOPTIBII JHOIbMH. A
TaKOX, T€ 1[0 AIF0YMM KPUMIHAJIBLHUM 3aKOHOJABCTBOM YKpaiHU HE mepeadavyeHo
BIJIMOBI1AAIBHOCTI IOPUAUYHUX 0C10 3a MPOTHUITPABHI JIISTHHS, TIOB’s13aH1 3 TOPT1BJICIO
moapMu.  KpiM  1pOrO, UYHMHHHMM 3aKOHOJABCTBOM YKpaiHu mepeadauveHa
BIJIMOBIAABHICTD 32 CEKCyallbHE HACHIIBCTBO, CEKCYyaIbHY €KCILTyaTallilo JITeH Ta
IUTS4y opHorpadito, ane He nepeadavyeHo BU3HAHHS JUTHHH MTOTEPILIION0 y pasi il
eKCIUTyaTallii y mpoCTUTYIli a00 BTATHEHHS y HEi, BCyneped BUMOTaM JUPEKTHUBH
2011/93/€C €sponeiicbkoro I[lapnamenty Ta Pamgm Bim 13 rpymus 2011 p. mpo
00poTHOY 3 CeKCyaJhbHUM HACHILCTBOM, CEKCYalbHOIO CKCIUTyaTalli€ro IiTed Ta
TUTSTY010 TTopHOTpadiero, mo 3aminioe Pamkose pimennas Pagu 2004/68/JHA. [77]

Pe3ynpTaroM BKa3aHOro aHasi3y IMIUIEMEHTAIIll akTiB mpaBa €BPONenchKoro
Coro3y crano oHoOBiIEHHS HaimioHambHOI HOporpaMu HOPMATHBHO-IIPABOBOTO
HAOJIM)KEHHS YKPaiHChKOr0 3aKOHOAAaBCTBa 10 akTiB mpasa €C [77].

nsax Ykpainu 10 €eBpoiHTErpalli TpuBae Bxe Ouibiie 20 pokiB, pe3yabTaToM
BJIOCKOHAJICHHSI IKOT'O IMOBUHHO OyTH HE TUIbKM (pOpMajbHa IMIUIEMEHTAIlISl HOPM
kpain €C, ane il BXXUTTA A1€BUX Ta peaIbHUX 3aX0/1B y cepi AOTpUMaHHs 0a30BUX

paB JIFOAUHU, THCTUTYIIIHE 3aKPIIJICHHS B I€PKaBHIM CUCTEMI TPAaBOOXOPOHHUX 1
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CyJIOBUX OpraHiB, B TOMY UYHCJIl TPUTATHEHHS BHUHHUX O0CI0 0 peabHOI
B1IIIOB1AJIGHOCTI.

Boanouac, iMmnemMeHTalliss HaWKpamux MPaKTHK OOpOThOM 3 TOPTIBIIECIO
aroAbMH OyAb — AKMX IHIIMX KpaiH MOBHHHA CYHPOBOIKYBAaTHCH MOIMEPEIHIM
aHATI30M MDKHAPOJHOTO Ta 3apyODKHOTO [OCBiTy, IO TOBUHHO CIPHUATH
BIIPOBA/KCHHIO KpAINX Ta MOXJIMBHUX JJIsI BUKOPUCTAaHHS B YKpaiHi cmocoOiB
O0OpoTHOM 3 MMM IHTEPHALIOHAIBHUM 3JIOYMHOM. BUBYEHHS 3apyO1KHOTO
KPUMIHAJIBHOTO 3aKOHOJIABCTBA JO3BOJISIE BHOKPEMJICHHS HAaWKpaIINX MPAKTHK
IHIIMX KpaiH, Ta JOMOMAara€ yHUKHYTH MailOyTHIX MOMWJIOK IpPH 3aCTOCYBaHHI
0e3nocepeIHbO MPY BIPOBAKEHH] HA HAllIOHATLHOMY PI1BHI.

OxpiM, BUBYEHHS JIOCBITY 1HIIMX KPaiH JIJIsl BOPOBAKEHHS KPaIINX MPaKTUK
NOTPIOHO PO3YMITH MICLIE KOXKHOI KpaiHM B CHCTeMI 00Iry CHCTeMH TOPTiBil
monbpmu. [lonpu icHYrOUM CTEpEOTHII, IIT0 TOPTIBIIS JIFOJbMHU B11I0YBAETHCS JIUIIIC B
O1THUX KpaiHaxX, KO)KHA KpaiHa CBITY, HE 3aJIEKHO BiJl PIBHS PO3BUTKY €KOHOMIKH,
3aJlydeHa J0 CHCTEMU TOPTIBII JIIOJAbMH, &€ 3 PI3HUMH (PyHKIIAMU. DYyHKIIISA
JIepKaBU y 3aJIy4EHHI JI0 CHCTEMH CBITOBOI TOPTIBII JIFOJbMHU, MPSIMO 3aJICKUTH BiJl
iX TTOTOYHOI CIIPOMOXKHOCTI OOPOTHUCS 3 TOPriBJCIO JIOABMHU B paMKax iX JIF0YOTr0
KPUMIHQJIBHOIO 3aKOHOJABCTBA, PO3BUTOK Ta HASBHICTh 3aKOHOAABCTBA IIPO
OPUTSATHEHHS J0 BIJAMOBIJAJBLHOCTI caMe 3a TOPTIBIIIO JIIOJAbMH, 10 BIJIMBAE Ha
HaJaHHS iM MDKHApOJIHOI JIOTIOMOTH Ta  iX €KOHOMIYHEe OJjaromojyddsl B
MalOyTHHOMY.

Tak, 3rimHo 3 mammmu 3 ganumu USAID, sxi HeomgHOpa3oBo Oy
niarBepkeni Ynpasiainaam OOH 3 vapkoTukis 1 3nounHHOCTI (UNODC), yMOBHO
KpaiHU CBITY PO3AUISIOTH B 111 cdepi Ha Tpu Tpynu [170]:

I. «Kpaina-nocrayaibHUK», 3 AKO1 BUKPAJIAatOTh a00 BUBO3ATH JIOAECH 115
NOIAJIBIIOT €KCIUTyaTalli B IHIIUX KpaiHax. 3a3BUYail Taki KpaiHU € EKOHOMIYHO HE
PO3BUHEHHMH, MOXXYTh OyTH MOCHa0JieHl BiiiHAMHU, KOPYILI€, MPUPOJHUMU
karactpodaMu abo KJIIMaTUYHUMHU ymoBamH. Jlo Takux KpaiH Hanexarb Heman,
Hirepis, I'Baremana, kpainu A3ii, Ad¢puku, CioBeHis, KOJHUIIHI PaJsSHCHKI

pecyOiKy.
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2. «Tpan3utHi kpaiHW» - KpaiHH, SIKI CIYXKaTh MPOMIKHUMHU ITyHKTaMH
MEePEMIIICHHS MOTEPIUINX 0cid J0 MicI iX mogaibInoi ekcruryararii. Jlo Takux
KpaiH 3a3Bu4ail BigHOCATH bonrapiro, ['pysito, Mongosa, Ilomema, PymyHis,
CrnoBeHis.

3. «Kpaina mnpusHadeHHS» - 1€ JCp)KaBH, B SKUX 3aKIHIYETHCS
HepeMIIEeHHS MOTEPIIINX BiJ TOPTIBII JIOJbMH, J€ iX 3pPEIITOI €KCILTyaTyIOTh.
3a3BrUyail 11e eKOHOMIYHO PO3BUMHEHI KpaiHW, Y TPOMaJsiH SIKHX € IMOIUT Ha pi3Hi
dbopmu ekcrutyarailii iHo3eMiiB. Jlo Takux KpaiH Hanexath AnoHis, [3pains, [Hais,
Ounbmicth kpain 3axigHoi €Bponm (bensris, Higepnanau, Himewunna) Ta
Cnonyueni llraTu.

3rigno ganux USAID 3 nmouatky 1990-x pokiB YkpaiHa € kpaiHOO JKepena,
TPaH3UTy Ta MPU3HAYEHHS TOPTIBII JIOJAbMH. YOJOBIKM, KIHKM Ta JITU CTAIOTh
KEpPTBAMHU TOPTIBIII 3 METOI MPUMYCOBOI Mpalli, xKeOpaKyBaHHs, CEKCYaJbHOI Ta
iHmUx dopm ekcruryaTanii. OCHOBHUMHU KpaiHaMu NPU3HAYCHHS KEPTB TOPTiBII
ykpainismu Oyiu  Pociiickka ®eneparnisi, Ilonpma ta TypeuumHa, a Takox
BHYTPIIIHSA Mirpaiisi B CepeuHl KpaiHH, sika Ma€ BCl O3HAKW TOPTIBII JIFOJbMHU.
[Tpobsiema 3aroctpunacs micist BTopraeHHs Pocii B Ykpainy B mtoromy 2022 poky
[170].

24 uepBusa 2024 poky JlepxaBuuii fenaprament CIIIA npesentyBas 3BiT ipo
TOPTiBIO JIOABMHU y cBIiTI 3a 2024 pik [78]. ¥V manomy 3BiTi 188 kpain cBity
KIacU(DIKyIOTh 10 TPHOX KAaTETOPii, SIKi 3a3HAYAIOTHCS SK PIBHI MO0 CUTYaIlli 3
TOPTiBJICIO JIIOAbMH BiAMOBIAHO 10 [IpoTokomy mpo 3amobiraHHs 1 MPUMUHEHHS
TOPTIBII JIIOJIBMH, OCOOJIMBO KiHKaMH 1 JITbMH, 1 IIOKapaHHS 3a IIe, 110 JIOIIOBHIOE
Konpenniro OOH npoTtu TpaHCHAIiOHAILHOT OpraHi30BaHOI 3JI0YMHHOCTI [95].

Jlo piBHA | BIAHOCATH KpaiHW, $IKI TOBHICTIO BUKOHYIOTH MIHIMAaJIbHI
CTaHJIapTH 3 BUKOPIHEHHS Toprisii jroapmu, a came: CIIIA, Himeyunna, EcToHis,
I'py3is, [lonbmia Ta KiabKagecaT 1IHIIMX KpaiH [78].

PiBeHb 2 0KpeMO BKa3yIOTh SIK CHUCOK CIIOCTEPEXKEHHS 3a KpaiHaAMU, TOMY 11O
B LIUX KpaiHaX 3p0OCTa€ KIIbKICTh KEPTB, alie YPSAIU HE pOOJIATH PIIIYYHX KPOKIB JJIs

O00poThOM 13 MM 37M0uMHOM. Jlo Takux KpaiH 30kpemMa BigHociITh — CepOiro,
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Mansty, Tamkukucran, Itanito, Yropumwny, Beitmapiro, Pymyniro, Ipak Ta iamm
[78].

3rinno nmanmx 3BiTy 2024 poky, YkpaiHa 3anumuiach Ha piBHI 2, 1€
nepebyBae 3 2014 poxy. Cepen dakTopiB, MO 3aBaKalOTh YKpaiHi moOOpoTH
TOPTIBIIO JIOJAbMH, BiI3HAYAIOTh KOPYMINIO Ta BIJCYTHICTh peaibHUX BUPOKIB 32
TOPTIBIIO JIOJbMH, TOOTO ()aKTUYHO BIACYTHICTh KPUMIHAJIbHOI BINOBIAATLHOCTI
3a 1eu 3104mH [78].

o PiBHs 3, TOOTO 10 KpaiH, SIKI HE BUKOHYIOTh MIHIMaJbHI CTaHAAPTHU 3
OPOTU/IT TOPTIBIl JIIOABMHU W YpSAIU SIKUX HE POOJATh 3HAYHUX KPOKIB Yy LIbOMY
HanpsIMKy Ta B SKUX 3aJOKyMEHTOBaHAa HalllOHaJbHA MOJITHKAa a00 MpaKTHKa
TOPTIBIII JIFOJBMH, 30KpeMa IPUMYCOBa Tparllsd B IepKaBHUX MEIUYHUX yYCTAaHOBAX
a0o0 1HIIUX cdepax, CeKcyallbHe paOCTBO, a TAKOXK BUKOPUCTAHHS a00 BepOyBaHHS
nitei-conaatiB BigHecau Pocito, binopycs, Typkmenictan, Adranicran, Ipan,
Benecyeny Ta 1nm1i. J{o kaTeropii «okpemi Bunagaku» Biguecau ["aiti, Jliiro, Comari
Tta €MeH, e BiJ3HAYalOTh MacoBi mopyiieHHsa npas moanHu, Ta KH/P, Konro,
[TiBgennuii Cynas, ki He € yuacHuKaMmu nmpotokoiny OOH.

Tpetiii piBeHb AOTPUMAHHSA 3aXOAIB 00 MPOTHUJII TOPTIBIL JIHOJABMHU
03HAYae, 110 3 HACTYMHOTrO (PiHAHCOBOTO POKY, TOOTO 3 1 >k0BTHs 2024 poky st
X KpaiH Oy yTh MeBHI OOMEXEHHS Ha 1HO3EMHY JIONIOMOTY, a CaMe:

HEryMaHITapHY JIONIOMOTY, sika He TTOB’si3aHa 13 TOPTiBJICIO;

npu3ynuHEHHsT (iHAHCYBAaHHSA Yy4acTi JEpKaBHUX CIy>KOOBIIIB a0o
MPAIiBHUKIB B OCBITHIX 1 KyJIbTYPHUX MpOTpamMax oOMiHY;

BiIMOBa B HaJaHHI OyIb-IKMX MO3WK a0 IHIIOMY BHKOPHCTaHHI
KOIITIB aMePUKAHCHKUX OaHKIB /I OUTHINTOCTI IijIeH (32 BUHATKOM TYMaHITapHOI,
TOPTOBEJIbHOI Ta MEBHOI JOMOMOTH, OB’ 43aH01 3 pO3BUTKOM) [78].

TakuM UnHOM, MI’)KHAPOJIHUM TOCBIT Y cpepl KpUMIHAIBHOTO 3aKOHOJJaBCTBA,
0 CTOCYEThCS OOpPOTHOM 3 TOPTIBICIO JIIOJbMH KOXKHOI KpaiHU, € HEe TUIbKHU
O3HAKOIO TAKOTO PiBHA PO3BUTKY CYCIIBCTBA, B SIKOMY BOJIA Ta CBOOOAa JTIOAMHH €

OJIHMMH 3 OCHOBHHX IIIHHOCTEH Cy4acHOI0 CyCIIbCTBA, a i MIATBEPAXKEHHSIM TOTO,
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0 JieprKaBa 3JIHCHIOE BC1 HEOOXITHI 3axO0Ju I 3a0€3MEUCHHS 3aXHUCTY IHUX
CcB0O0O/I Ta MPUTATHEHHS BUHHUX 0Ci0 JI0 BiJIMOBITAIBHOCTI.

Ha icHyBanHS Haa3BMYaiHOI MpOOJIEMH, TIOB’SI3aHOI 3 TOPTIBICIO JIOABMH,
ocobmmBo skiHkamu, Bkazano OBCE wa mouatky 1990-x pokiB. B 1996 pori
[Tapnamentcrka acambiiess OBCE akueHTyBasia yBary Ha B3a€MO3B’SI3KY MK
00’eMaMH TOPTIBI1 JIOABMH Yy CBITi, Ta 3B 3Ky LILOTO 3JI0YMHY 3 €KOHOMIYHUMHU
npo0iemMamMu MepexigHOro nepioay 1 3pOCTaHHSIM OPraHI130BaHOI 3JIOYMHHOCTI, L0
3roaoM mij yac I[lepuioro BececBITHBOrO KOHIpecy NPOTH KOMEPLIHHOIT CEKCyallbHOI
eKcIuTyartarii aitTed cupusuio npuitHarTio CtokronbMmcbkoi Jlexnaparii ta [Inany
I POTH KOMEPLINHOI cekcyalbHOI ekcruryaTtauli aired 1996 p. [51] Ilpotsarom
HacTynHux pokiB ObBCE nix yac CeMiHapy 3 MUTaHb JIIOACHKOTO BUMIpY B 1997 pori
ta Hapanu 3 moacekoro BuMipy B 1998 poili BU3HAYWIM TOPTIBIIO JIOABMHU Ta
HACUJICTBO HaJl )KIHKaMH BKpail HEraTUBHUM SIBUIIIEM JIJI1 PO3BUTKY KiHOK. B 1998
porti Pana minictpiB OBCE Bu3Ha€e TOPriBiiO JIOJABMU HOBOIO 3arpo3010 O€3MeKH,
mo norpedye HeraitHoro BupimeHHs. [IpoTarom HacCTymHUX pOKIB Y€1 KpaiHu
BU3HAJIM TOPTIBIIO JIOJbMH KPUMIHAJIBHUM 3JIOYMHOM, 3 PIZHUMH BHIAMH
nokapaHHs 3a Hboro. [ToBHOMacmTabHe BropraeHHs Pocii B Ykpainy Ta emirpartis
YKpaTHCHhKUX KIHOK 3 IITbMH CIIPUYMHIIIO 301JIbIIIEHHS BUITAIKIB TOPT1BIIL JIIOIbMH,
0 B OUIBIIOCTI €BPOMEHCHKUX KpaiH MPU3BENO 10 MOCWICHHS KPUMIHAIHLHOT
BIIIIOBITAJIGHOCTI 3a €N 3JI0YHH.

3 METOI0 TOYHOTO BU3HAUCHHS CKJIAJy KPUMIHAJIBHOTO MPaBOMOPYIICHHS
TOPTiBIIl JIFOJbMH KpaiH OyJu MpoaHali30BaHi HOPMU KPUMIHAJIBHHX KOJIEKCIB Ta
HaWKpamny MpakTHUKKA OaraThoX KpaiH, Brmovaroun Hinepnanmu, @paHiiiro,
Himeuunny, bpuraniro, CIIIA Ta inmIi.

Hinepnannu € ofHi€0 3 €BpONEWCHKUX KpaiH, sfKa MOBHICTIO BIAMOBIAA€E
MIHIMaJIbHUM CTaHJapTaM JiKBijalii Toprisii srogsMu. 3 1998 poky y Higepnanmax
JIEraji30BaHO HaJaHHS KOMEPUIMHUX CEKCyalbHUX IMOCIYT, 110 Aa€ NpopeciiHuM
HajaBayaM BKa3aHUX TIOCIYr JOCTYIl JO COLIAJIbHUX rapaHTii. BogHouac

CYTCHCPCTBO, BTATHCHHS Ta CIIPUAHHA HpOCTI/ITYI_[i'l' SAJITMIIMNWINCh HE3aKOHHHUMM.
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Crarrero 273f Kpuminanenoro Konexcy KopomisctBa Hinepnaumais [78]
KPUMIHAJII30BaHO TOPTIBIIO JIOJbMH 3 METOI CEKCyallbHOI eKCIuTyaTallii Ta 3
METOI0 TPYOBOI eKCIUTyaTallii Ta nepeadadeHe moKapaHHs y BUTIISI TO30aBICHHS
BOJII HA CTPOK 10 12 pokiB abo mrpady y po3mipi 1o 87 000 eBpo 3a 37104HHM,
OB’ s13aH1 3 TOPTIBJICIO JIFOABMH, JI€ TTOTEPIILIIOI 0COOOI0 € MIOBHOIITHS JIFOIMHA, Ta
1030aBJIeHHS BOJIi Ha CTPOK 70 15 pokiB abo mrpady y po3mipi go 87 000 eBpo 3a
3JI0YMHU, Ji¢ TMOTepmiiow ocol0orw € nutuHa. IlependaveHa BIAMOBIIATIBHICTH 32
TOPTIBJIIO JIFOJIbBMU € aHAJIOTIYHOIO 32 1HIII TSHKK1 3T0UMHHU.

Crarrero 273g KpuminaneHoro Koapekcy Hinepnanais B 2023 pomi Oyina
3MiHEHa KpHUMiHaJIbHA BIJNOBIAAIBHICTh 3a CBIAOME CIIOHYKaHHS A0 3JIOYHHY
TOPTIBIII JIFOJJbMH 3 METOI0 CEKCYaJIbHOT eKCIUTyaTallii, 3 Y9OTUPHhOX POKIB JI0 IIECTH
pokiB abo mrpady. JoxarkoBo y 2023 poui Ypsa Hinepnanais po3poOuB monpaBku
no KpuminanbHOro KoJeKCy, CHpSIMOBAaHI Ha PO3IMIMPEHHS KPUMIHAIBHOL
BIJIMOBIAABLHOCTI 32 OTPUMaHHS BUTOJY BiJl 3JI0YMHIB, MOB’SI3aHUX 3 TOPTiBJIEIO
JIIOJIBMU Ta THIWX 3JI0BXKKBaHb y cdepi npart [78].

3axo/y, 100 BUKOPIHEHHS TOPTiBil J0ApbMHU Y DpaHIlii TaKoX MOBHICTIO
BIJIMOBIAAI0Th MiHIMAJIBHUM CTaHJapTaM JyIs JIIKBiAAIli TOPTiBii roasMu [ 78].

Crarta 225-4 KpuminanpHoro kojekcy @paniy3pkoi PecnyOmiku
nependavae KpUMIHAIBbHY BiJIMOBIATBHICTh 32 TOPTIBIIIO JIFOIBMHU JIJISI CEKCYaTbHUX
IiJIeH 1 TOPTIBIIO JIFOJABMU JIJII BUKOPUCTaHHS B TPYJIOBUX LUIAX 1 mepemdadana
MOKapaHHs y BUTJISIII T030aBIEHHS BOJII HA CTPOK JI0 CEMU POKIB 1 mTpad y po3mipi
10 150 000 eBpo 3a 37104YMHU, BYUNHEHI 111010 TTOBHOIITHBOI JKEPTBH, a TaKoXkK 710 10
POKIB yB’si3HEHHS Ta mTpady y po3mipi 10 1,5 MisTbiioHa €BPO JUTsl TUX, XTO 3aTyYUB
nuTuHy-kepTBy. lli TokapaHHs € HaWOUIBII CYBOPHMMH Ha BCI TepUTOpIi
€sporeiickkoro Coro3y 010 TOPTiBII JIOJAbMHU B CEKCYAIbHUX IIISX 1 CIIIBMIpHI 3
IHITUMU TSDKKAMU 37T09nHaM#. BogHodac 3akoHomaBcTBoM DpaHilii nependadeHa
BIJIMOBIAABHICTh FOPUIUYHUX OC10 32 TOPTIBIIIO JTIOJIbMU, Tak IpoTsiroM 2016—-2022
OyJI0O MPUTATHYTO JI0 BIJMOBIAAJIBHOCTI BICIM IOPUJIUYHUX OCIO, SIKI OTpUMAaIU

cepeaniii mrpad y po3mipi 28 000 eBpo.
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Y ®panmii icHye JeKiJIbKa OpraHiB JIep)KaBHOI BIaay BiAMOBITAIbHHUX 3a
npotuli Toprieii moapmu. LleHTpanbHe ympaBiaiHHS 3 TPUIUHEHHS TOPTIBI1
moaemu (OCRTEH), € wactunoro HarioHanbHOTO yripaBiiHHS CyA0BOI MOJIIIIT, IO
pO3CHiAy€e CIpaBW MPO CEKCyadbHY TOPTIBIIO JIOJPMHU Ta 1HINI 3JI0YMHH, Ta MA€E
OKpeMuil Kibepmiapo3ais ctBoperuit B 2023 poli j1s OHJIAWH CITOCTEPEKECHHS 3a
COIIAIbHUMHU MeEpeKaMu Ta CalWTaMH CTBOPCHHMH IS OHJIAWH-BepOyBaHHS, a
TaKOX aHalli3 JaHuX, MNPUIUISIOYM O0COo0JUBY yBary miTsM. OJHOYACHO ICHYE
LlenTpanbHe ympaBiaiHHA IO OOpOTHOI 3 HEJErajJbHOK POOOYOI0 CHUJIOK Ta
[lenTpanbHe ympaBiiHHA 3 TNPUIMHEHHS HEJErajibHOI Mirpaiii Ta 3alHATOCTI
HeJIEraJbHUX MITPAHTIB, SIKI BIAMOBIJAIOTH 3a CIPaBU MPO TOPTIBIIO JIOJbMH Ta
1HIII 3JIOYWHU, TIOB’sA3aH1 3 HeJIeTaIbHOIO Mirpartieto [78].

Topriias mroapMu y (GopMi BTATHEHHS y MPOTUIPABHY JISUIBHICTH €
HAWUIMOUIMPEHINIO (OPMOIO TOPTiBIl JIOJABMHU CEpel JOPOCIMX 1 JITeH Yy
Cnonyuenomy Kopomnisctsi Benukoi bputanii Ta [TiBHiunoi [pianaii [78]. Toprisis
monbpMu Oyna kpumiHaiizoBaHa B 2015 pormi y AHriii Ta Yenbci, 3 0JJHOYaCHUM
BIIPOBa/DKCHHAM MoJ110HNX 3akoHiB B Illotmanaii ta IliBHiunHii Ipnmanmii, momo
MOKapaHHs 3a TOPTIBIIO JIIOABMHU ISl CEKCYyaJIbHUX LUJIEH y BUTJIAJL JOBIYHOTO
yB’SI3HEHHSI, 1110 BITHOCUTH II€H 37T0UMH J0 THKKHX.

Ycyneped MDKHapoJHOMY MpaBy 3akoHu Awnrmi, Yenbcy Ta [liBHIYHOL
[pnanaii BuMaraiu oOOB’SI3KOBY KBali(piKylOUy O3HAKy TEpPECYBaHHS KEPTBU Y
CKJIaJIl «TOPTiBI JroapMmu». OTHAK J0JATKOBO OYJI0 KpUMiHAII30BaHO «pabCTBO Ta
iTHEBUTLHE CTAHOBUIIE, a TAKOXK MPUMYCOBY a00 000B’SA3KOBY MpAIi0» B 1HIIMX
MOJIOKEHHSIX ~ 3aKOHOJIABCTBAa, SKI MOXXHAa OyJ0 BUKOPUCTOBYBATH  JIsSt
KPUMIHAIILHOTO TIEPECITiTyBaHHS 3JI0YMHIB TOPTIBII JIOABMHU, SIKI HE TIependoavanu
nepecyBaHHs xepTB. [1loTnanais, HaBNaku, He BUMAarajia nepeMilieHHs NoTepIuIoi
ocoOu 11 kBasidikailii Toprisi JoasMu [78].

Kpuminaneaum koxaexkcom @DenepatuBHoi PecnyOmiku Himewunnu [78]
nependaveni crarti 232, 232(a), 232(b), 233 1 233(a), skUMH BHU3HAUYCHA
BIJIMOBIAANBHICTG 3@ TOPTIBIIO JIIOABMU 3 METOK CEKCyallbHOI Ta TPYIOBOI

eKCIuTyararlii, 3a siKy nependadeHa CaHKI[isl y BUIJIS1 M030aBIEHHS BOJI1 Ha CTPOK
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BiJl 1IeCTH MicsiB 10 10 pokiB, IO € CHIB MIPHUM 3 MOKapaHHIM 3a 1HII TSKKI
3510uyMHU. BopHodac KpumiHaabHMKM 3aKkoH HimeyunHM He BHMarae mgokasiB
3aCTOCYBaHHS CWJIM YU TPUMYCY JUIsl TIEPECIiTyBaHHS MiJT03PIOBAHUX Yy CEKC-
TOPTIBII1, SKIIO TOTEPIITUMHU € 0c0O0u Moot 21 poky.

3akononmaBctBoMm KopomiscTBa IlBerii [78] B po3ainmi 4 KpuminambHOTO
KOJIEKCY BU3HAUE€HA TOPT1BIIS JIIObMHU SIK TSDKKHH 37I0YMH, BKIIOYAI0UH Pi3Hi hopmu
roro pizHi popmu. Pozniiom la rnaBu 4 KpuMmiHanbHOTO KOJAEKCYy mnependayeHa
BIJIIIOBIJIAJIbHICTh 3@ TOPTIBIIIO JIIOJIbMU JIJISl CEKCYaJIbHUX L1JIE€H 1 TOPTIBIIIO JIFOAbMHU
JUTSl BAKOPUCTAHHS B TPYIOBUX ITIJIAX, 3a IO Tepea0adyeHo MOKapaHHsS Y BHUTJISAIL
no30aBieHHss Boii Ha cTpok Bix ABoX A0 10 pokis. ['maBoro 4 Posapiny 1b
nepeadadeHa BiJMOBIIAIBHICTD 32 3JI0YMH «EKCILTyaTallii JJFOAUHNY, SIKUM BKITIOUa€e
B cebe eKcIuTyaralliio ocio s mpaii abo >keOpakyBaHHs, 3a IO TNepeadadyeHo
MOKapaHHs Y BUTJIS/I 1M030aBJICHHS BOJI Ha CTPOK JO YOTHUPHOX POKiB. OKpemo
crarrero 9 rnaBu 6 KK IIBerii kpumiHami3oBaHa KBS CEKCYaJIbHUX aKTIB Y
KOMEPUIMHUX IIJISAX Y AUTHHU Ta niepe10aueHo MOKapaHHs Y BUTJIS/II MO30aBICHHS
BOJI1 HA CTPOK JI0 YOTHPHOX POKIB.

Jlns BU3HAYEHHS MPaBUIILHOT KBadiikaiii 37J0YHMHIB, IO MAalOTh O3HAKH
eKcIUTyaTallii Ta TOpriBil JoapMu B mpokyparypi I[lIBemii € cnemianizoBaHi
IPOKYPOPH, K1 OKPIM CIIPaB PO TOPTIBIIIO JOAbMH, IPAIIOIOTH 31 CIIPaBaMH, 1010
OpraHizoBaHoi ab0 TPaHCKOPJOHHOI 3JIOYMHHOCTI, a TaKOX aHaJITUKH Ta
OyxrajiTepu sKi TPOBOJATH (PIHAHCOBI PO3CIIAYBAHHS CIpPaB MPO TOPTIBIIIO
moaeMu. J{st po3cmigyBaHHs 37104MHY TpokypaTypa [lIBerii mpu3zHayae mo ogHOMY
IPOKYPOPY B KOKHOMY PETiOHi i poOOTH 31 CIIpaBaMu MPO TOPTIBIIO JTIOIMHU Ta
IPOKypopa JiJisi KOOpAWHAIT HABYaHHS 3 MUTaHb TOPTIBII JIFOJABMHU Ta CITIBIIpAIli
MK OpoKypopamMu 1o Bcil kpaiHi. Kpim Toro, LleHTp po3BUTKY NpOKyparypu
pO3pOOMB peKOMEHAAIIIT 111010 METO/IIB PO3CIIIIyBaHHS Ta PO3YMIHHS 3aKOHIB PO
TOPTIBIIIO JIFOABMHU Ta €KCILUTyaTalio Jtoaeil. Mirpariiitne arentctso [IBernii (SMA)
oy 0JI1KyBajo0 HOBl peKOMEH1alli 3 IHANKATOpaMH TOPTiBIIl JIFOAbMHU AJIsl IEPEBIPKU
NOTEeHIIHHUX *epTB. KpiM TOro, ypsia CTBOpPUB I'STh PEriOHAJLHUX LIEHTPIB

00pOTHOU 31 3JIOYMHHICTIO, TIOB’13aHOI0 3 POOOTOI0, BKJIIFOYHO 3 TOPTIBJICIO JIIOAbMU
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Ha poO0UYOMY MICIII, SIK1 CITYTYBaJIM IIEHTPAaMU JJIsI CIIBIIPAIll JEP>)KaBHUX YCTAHOB Y
MIPOBEJICHHI CHUIBHUX MEPEBIPOK POOOYMX MICIh Ta 1HIIUX 3aXOJIB, IO CIPUSIIO
BUSIBJICHHIO Ta IPUTATHEHHIO BUHHUX OCI0 70 BiAmOBigambHOCTI [78].

[seiinapcrka Kondeneparis € oaHiero 3 €éBponeldchbKux Kpail [ 78], sika He
MOBHICTIO BI/MOBi/Ia€ MiHIMAJIBHUM CTaHAAPTaM JUIsl BHKOPIHEHHS TOPTIBII
JTIOABMH, alie JOKJIAaJa€ 3HAYHUX 3YCWJIb U IbOTO, 3T1IHO 3BITYy IPO TOPTIBIIO
moaeMu 32 2024 poky. Crarreto 182 KpuminansHoro koxekcy IlIBeitnapii
nepegdayeHa KpUMiHAJbHA BIJMOBIAAJIBHICT, 3a TOPTIBIIO JIIOJbMHU 3 METOIO
CEeKCYaJIbHOI Ta TPYAOBOI €KCIUTyaTallili 1 nepeadayeHO TOKapaHHS y BUIJISIL
JOBIYHOTO YB’A3HEHHs Ta/abo mrpady. Y BHNAAKYy, SAKIIO MOTEPIUIOD €
HETIOBHOJIITHS 0c00a, TIOKapaHHS BKIIOYA€ TIOPEMHE YB S3HEHHS HAa CTPOK HE
MEHIIIE OJTHOIO POKY 3a 3JIOYMHM, 1 aHAJOTi4YHE IOKapaHHs mepenadadyeHo, y
BHUIIAIKAX, SKIIO TOPTOBEIb MIisIB 3 METOK OTPUMAaHHS KOMEPIIIHHOI BUTO/IH.

VYcynepeu BU3HAYEHHIO TOPTIBII JIFOJABMH 3T1THO 3 MDKHAPOJIHUM IPABOM,
crarts 182 KK IlIBeiiniapii He BKJIIOYAaE JEMOHCTpAIIF0 CHJIM, IIaXpalCTBO YU
IPUMYC SIK ICTOTHHM €JIEMEHT CKJIaJy KpUMIHAIBHOTO MTpaBonopyiieHHs. BogHnouac
BIJICYTHE BHU3HAuUCHHs TPYAOBOi ekciuryaTallii 3a crarreto 182 KK IIBeitnapii, 1o
HE TUIbKU YCKJIQJIHIOE PO3CIIIyBaHHS Ta KpUMIHAJIbHE MepeciiayBaHHS TOPTIBII
JIOJIBMHU, ajie 00Mexye 301p JaHUX, HEOOXIJHUX IS 3aro0iraHHs JaHOTO 3JI0YHUHY
[78].

KoponisctBo Hopgeris, sk 1 LlBeitapis, nepedyBae B Apyrii rpyti, 010
OpOTU/Ii TOPTiBIl JIOABMH, ajie Ma€ 3akpilieHy B crartsax 257 1 258
KpuMiHambHOTO KOJEKCY BiAMOBIAATBHICTH 32 TOPTIBIIO JIFOJIBMH JJISI CEKCYaTbHIX
1 TPYIOBHX IIUICH, 3a M0 TepeadadeHa BiANOBITATBHICTh Y BUTIISI TIOKApaHHS 10
IIECTH POKIB MM030aBJIEHHS BOJII 32 3JIOYMHH IIOJ0 HNOBHOJITHIX MOTEPIUIHX 1 J10
JeCATH POKiB NT030aBJICHHS BOJI1 32 1I€H 3JI0YMH, MOB’s13aHui 3 AiThbMU. JlomaTkoBO
KOOPAWHALIMHUHN BIUILN 17151 skepTB Topriii irogsmu (KOM) Hopgerii y criBmpairi
3 IHIIMMHU 3al1KaBJICHUMHU CTOPOHAMH PO3POOUB HaI[lOHAJIbHI PEKOMEHAAII] 11100
11eHTUdiKaIli ,KepTB TOPriBIIl JIOJbMH Ta HAITPABICHHS 1X JJIs1 HaJaHHS JOITOMOTH.

Opnak 10 NpoOieMHMX MUTaHb KBaji(ikamii BIIHOCSITb OTOTOXHEHHS TOPIIBII
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JIOJIBMU 3 THIITUM 3JI0OYMHOM, TaKUM SIK «3BITHHUIITBOY», 3a IO MepeadadyeHo OUIbII
M’sike mokapanHs. OkpiM 1poro, crarreo 62a 3akoHy Npo KpUMIHAIbHE
cynounHcTBO HopBerii mpoKypopu MOXYTh OM SIKIIUTH a00 3HSATH MOKapaHHS Y
CIpaBax, IIOB’S3aHUX 13 OUIBII TSOKKUMH 3JI0YMHAMH, IO IMPH3BOIUTH 10
HETOCIIOBHOTO 3aCTOCOBYBAHHS MOJIOKEHb HOPBE3bKOTO KPUMIHAIBHOTO KOJIEKCY
PO HE3aCTOCYBaHHs IMOKapaHHSA, a B JCIKUX BUMAJKaX Kapald MOTEPIUIUX 3a
IPOTHUIIPABHI [I1i, BYNHEHI SIK PSIMHIA pe3yabTaT TOPTiBIIL JIIOAbMHU [78].

Bonrapis 3anumaersbesi OAHIEIO 3 OCHOBHUX KpaiH-/KEpesT TOPTiBIIL JIIOAbMU
B €C. V¥ crarrax 159a-159d KpuminansHoro koaekcy PecmyOmiku bonrapii [78]
nepegdayeHa KpUMIHAJIbHA BIAMOBINAIBHICTE 3a TOPTIBIKO  JIIOJBMH IS
CEeKCyaJbHUX TaTPyNOBUX IIJI€H, CaHKIIA 3a sKy nependayeHa y BHIJISIL
n030aBJIeHHS BOJI1 Ha CTPOK BiJI IBOX JO BOCBMH POKIB 1 ITpad 3a 37104YUHU, BUMHEH]
3a y4acTIO JIOPOCTUX JKEPTB, 1 M030aBJIEHHS BOJII Ha CTPOK BiJ TphoX 10 10 poKiB 1
mrpad 3a 3I04MHHA, BUMHEH] 32 y4acTIO JITEH, [0 BKa3y€ Ha T€, 0 TAKUN 3JI0YHH
BITHOCSITH 0 TSKKHAX 3JIOYMHIB.

BoniHouac HasiBHICTh MiHIMAJIBHOTO TEPMiHY ITOKapaHHS B pO3Mipi 2 POKIB 3a
TOPTIBIIIO JIOABMHU MPUBOJUIN 1O OTPUMAHHS YMOBHHUX TEPMIHIB TOPTIBISIMU
JIOJIbMU, Y 3B’A3KY 3 UMM 3arajibHi peKOMeHaaIlil 10 3akoHoaBIiB bonrapii 6ynu
po 301IbIIIEHHS MIHIMAJIBLHOTO TEPMIHY J0 TPhOX POKiB. BojgHouac B kpaiHi iCHye
3arajJpHO TMPUWAHATA TpaKTUKA MPO YKIAJACHHS YroJ TMpO BHU3HAHHS BHHH 3
TOPTOBIIMU JTIIOJIbMH, 1 TOMY CYJIH 3aTBEP/KYBAIH iX SIK €KOHOMIYHO €(EKTUBHY
aJbTEPHATHUBY IIOBHOMY CcyZ0BOMY po3risiay. B 2023 pomi Cyaas oKpyKHOTO Cyay
Bonrapii 3sepuyBcs 10 KoHCTUTYHIHOTO cyny 3 MpOXaHHSAM 3a00pOHUTH IPAKTUKY
yKJIaJlaHHs YToJl PO BU3HAHHS BUHH JJI TOPTOBI[B JIObMH IIiJl 4acC J0CYIOBOTO
pO3CHiIyBaHHs, K€ HE 3allydajo >KEPTB, OCKUIbKM BOHU OyiM 3alydeHi o0
KPUMIHAJIBHOTO TIPOBAXKEHHS JIUILIE MICHSI JOCYI0BOI (ha3u, CTBEPKYIOUH, IO 1€
HE KOHCTUTYUIMHO Ta mMO030aBWIM TOTEPHUIMX I@IpaBa Ha 3axuCT. Aue
KoHcTutyuiiHuii cy1 BIAXWINB CIIPaBy, CTBEPKYIOUH, 1110 JIMLIE MMapiIaMeHT Mae
IpaBO J03BOJSATH a00 3a00pOHITH Yroau MpO BU3HAHHS BUHU HAa TIEBHUX €Tarax

KpUMIHAJIBHOTO TpoBakeHHs. OJHOYACHO MIMPOKO OyJia 3aCTOCOBaHA MpPaKTHUKa
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KoH(ickaIli (iHAHCOBUX AaKTHBIB 3aCY/DKCHHMX 3a TOPTIBIIO JIOJIbMU, SKI HE
3BaKAlOYM HA  BIICYTHICTh  OQIIMIMHOTO  3aKOHOJABYOTO  PEryJIIOBaHHS,
NepeIaBaIiCh K KOMIICHCAIsl a00 OAaTKOBI MOCITYTH moTepniaum ocodam. Tak,
JepKaBHI ycTaHOBM bonrapii depe3 HenepkaBHI (TpOMajChKi) oOprasizailii
nepenaBai KOH(GICKOBaHI pedi MPUTYIIKaM 1 CIIeIiaTi30BaHIM CEPBICHUM IIEHTPaM,
AK1 0e3mocepelHbO JoToMaraiy >KepTBaM TOPriBil JoabMU. BonHOYac 4MHHUM
3aKOHOJJABCTBOM IepeA0ayeHo MpaBO NOTEPHIIMX Bl LHOTO 3J0YMHY Ha
MaTepianabHy KOMIEHCAIIIO JIUILE MICHs 3aBEPILICHHS KPUMIHAIBHOTO IPOBAIKEHHS
[78].
¥ 2023 poui B bonrapii Oyjio CTBOPEHO MIXKBIIOMUYUNA MIAPO3/ia 3 MUTaHb
OPOTU/II TOPriBiIl JIOAbMHU, HE3aKOHHUM OOIrOM HApPKOTHUKIB Ta HE3aKOHHOMY
NEPEBE3CHHIO MITPAHTIB JJI1 MOHITOPUHTY Ta CyNPOBOAY JAOCYAOBHUX PO3CIIyBaHb,
300py Ta aHamizy iHdopmallii 100 OpraHi30BaHMX 3JIOYMHHHUX Tpyn Ta ocio,
NPUYETHUX JI0 3a3HaYCHUX 3JI0YMHIB, Ta Mpu MiHicTepcTBi rocTullii bonrapii 6yno
BiIHOBJICHO Pany 3 kpumiHosorii, sika 00’eanye mpokypopis, I'IBOII, cynniB
Kacamiitnoro cyny BepxoBHoro Cyay Ta HayKOBIIB JUIsl aHAI3y KPUMIHAJIBHHUX
CIpaB, Y TOMY YHUCJI IIOJO TOPTiBIl JIOJbMH, Ta MPOMOHYBaHHS 3aXOJIB JJIs
MiIBUIIEHHS €()EeKTUBHOCTI PO3CIiAyBaHb Ta MPUTITHEHHS 0 BIAMOBIIAIBLHOCTI.
HonatkoBo y 2023 porii yps1 yXBajiuB 3MiHU 10 KpuMiHAIBHOTO KOAEKCY, 3T1IHO 3
SIKUMH JIOCYJIOBE IMPOBAKEHHS 1010 3JIOYMHIB, Y TOMY YHCII TOPTIBJII JIOIbMH,
1010 HETIOBHOJIITHIX TPABOMOPYIITHUKIB MIOBUHHI 3/I1MCHIOBATH CIIEIIabHI CII1 T4l
OpraHu Ta MPOKypaTypH, sIKi CIIEiai3yI0ThCs Ha MpaBax JUTUHU [78].
Kpuminanerae 3akononaBctBo PecnyOmiku [lombmai [78], 3a3Hano cyTTeBux
3MiH y %0BTHI 2023 poKy, miciisi HamIMBY ODKEHIIB 3 YKpaiHW, Ta 301IbIIECHHS
Oyna 3MiHeHa ctarTs 189a KpuminanbHoro konekcy Ilonbiii, koo nepeadadnan
KPUMIHAJIbHY BIJIOBIJANBHICTh 32 TOPTiBIIO JIOABMHU 3 METOK CEKCyalbHOI Ta
TPYJIOBOI €KCIUlyaTallli, y BUIJIAAI MO30aBJIEHHS BOJII Ha CTPOK BiJ TPbOX A0
nBanusaTu pokiB. Ctatta 189a 3aMinmia nonepenHio crartio 253 KpumiHaibHOTO

KOJIEKCY, SIKOIO OyJIo TependadyeHo MOKapaHHs y BUIJIAI M030aBJICHHS BOJII Ha
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CTPOK Bl TPHOX A0 I ATHAIIATH pokiB. Kpim Toro, crarreto 203 mependauniu
KpUMiHAJIbHY BIJIOBIIAJIBHICTh 32 CXWJISHHS JIOPOCJIOi OCOOM 10 «IPOCTUTYIIII»
MITXOM 3aCTOCYBaHHS CHJIH, IIAXPACTBa YU IPUMYCY, 3a 110 3arPOKY€ MOKApaHHS
y BUTJISA1 TI030aBJICHHS BOJII HA CTPOK BiJ JIBOX NIO I ATHAAUATH POKiB. CtarTs
204.3 mepenbavae KpUMIHAIBHY BIATOBIAAIBHICTh 3a CXWISIHHS JIUTHHU 1O
«TPOCTUTYIII» Ta epeadayae MoKapaHHs y BUTIIAI T030aBICHHS BOJI1 Ha CTPOK Bif
OJIHOT'O JI0 JIECATU POKIB. AJie BogHOYAC, B KpuMmiHaabHOMY KOJEKC1 HEMA€ YiTKOTO
BU3HAYCHHS TOTO, IO € MPUMYCOBOIO TMpaIrero, IO CHPHIE HEIO0CTaTHHOMY
BUSBIICHHIO TPaBOOXOPOHHUMH OpTaHaMH TOPTiBIi JOabMH. Jl0gaTKOBO
KpUMiHAJIBHUM 3aKOHOJIaBCTBOM Ie€pe0ayeHO BIIIKOIYBAHHS MOTEPIUINM BiJl
TOPTIBIII JIFOABMHU. 3 METOI KOOPJHMHAIIII 3yCHUJIb 3 BUSBICHHS Ta MPHUTITHEHHS 0
BIJIMOBIAATBHOCTI OYyJI0 CTBOPEHO MDKMIHICTEPCHKUN opraH 1o OopoThdi 3
topririero JyroapMu. B Hamionaneniét momimii PecnyOmiku Ilonemii € Biaain
00pOoTHOM 3 TOPTIBJICIO JIIOJABMHU, & TaKOX € 16 perioHaabHHUX YIIPaBIiHb, SKI
PO3CHIAYIOTH TOPTIBIIIO JIOABMH, TUTSUY MOpHOTpadito Ta ceKcyaabHe HACHIbCTBO
Haja NiTbMU. LleHTpasibHe OIOpO poO3CIiyBaHb yTPUMYE KOOPAMHATOpA 3 MUTAHb
00pOoTHOU 3 TOPTriBJIECIO JIIOJIBMU Y CBOEMY TOJIOBHOMY O(ici Ta B KO)KHOMY 3 17
perioHanbHUX BijAUIeHb, a [IpukopaonHa cioyxk0a (SG) kepye crnerianizoBaHOIO
[EHTPAIBHOI0 TPYIOI0 Ta Ma€ J€B’ATh PETiOHAJIBLHUX KOOPAMHATOPIB 3 MHUTAHb
00pOTHOM 3 TOPriBJICIO JIIOJAbMH. AHATOTIYHI MOCAU €KCIEPTIB 3 MUTaHb TOPTIBII
JIOJIbMU TIPEJCTaBJICH] 1 B opraHax mpokypatypu PecnyOmiku Ilonemi. ¥V TpaBHi
2023 poxky Ilpuxkopmonna cmyx06a (SG) cTBopuia crheriaabHUN TAPO3ILT IS
aHATI3y OHJIAWH-3JIOYMHHOI JISUTBHOCTI, 30KpeMa TOPTIBII JIIOJIbMH, 1 HAJIAroIuja
CHIBIIPAITIO 3 IHO3EMHUMU KOMIIaHIIMHA OaHKIBCHKHX TIEPEKa3iB JJIsl 300py TOKa3iB 1
aHa13y HE3aKOHHMX (DIHAHCOBHX MOTOKIB [78].

Kpuminaneni  kogekcu Jlatsii, JlutBu Ta EcTtoHii mnependadaroTh
BIJIIOBIIAJIBHICTh 3@ TOPTIBIIO JHOABMU 0€3 KOHUENTYyaIbHUX BIAMIHHOCTEHN IIOA0
BU3HAYEHHSI TOPriBil JIOABMHU BIJHOCHO IHIIMX PO3MVISIHYTHX KpaiH ajie Micis
NOBHOMACIITA0HOTO BTOPTHEHHS HA TEPUTOPI0 YKpaiHU Ta 301JIbIIEHHS BUMIAAKIB

BUMHEHHS TaKUX 3JI0YMHIB OyJIM MOCHJICHA BIAMOBIIAIbHICTH 32 TOPTIBIIIO JIFOJbMHU.
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JIutoBcrka Ta EcToHCchka PecyOumiku € kpaiHamu, sIKi IOBHICTIO BUKOHYIOTh
MiHIMaJIbHI CTaHJAPTH 0OPOTHOM 3 TOPTIBIEIO JOIbMHU.

Tak, VYpsg JlutoBchkoi PecmyOmixku [78] B 2023 pomi mNOCHINB
BIJIMOBIIATIGHICTG 332 TOPTIBIIO JIOJBMHU 3 METOI0 TPYIOBOI Ta CEKCyalbHOI
excrutyatariii B ctartax 147 1 157 KpumiHaabHOTO KOAEKCY, CAHKIIISIMU SIKHX
nependadyeHo MOKapaHHs BiJ JBOX JO JABAHAIISATH POKiB M030aBIEHHS BOJI, L0
BIJIHOCUTH 1I€H 3JI0YMH JO KaTEropii TSHKKUX.

Ectoncbka Pecniyouika [ 78] B crarti 133 KpuMiHanbHOTO KOAEKCY (TOPTiBIIs
JTIOJIbMU) Tiepefdadmiia  BIAMNOBINAIBHICT, 32 BBEACHHA OCOOM B CHUTYaIilo
eKCIUTyaTalii 3a JOMOMOrOI0 CHJIM, HIaxpaiicTBa 4Yd MPUMYCYy Ta mepemdadae
MOKapaHHs y BUTJIA1 1O30aBJICHHS BOJII HA CTPOK BiJl OJTHOTO JO CEMHU POKIB 3a
3JI0YMHH, BUMHEHI II0JI0 MOBHOIITHROT KEPTBH, 1 M030aBJIEHHS BOJ1 Ha CTPOK BIJ
TPHOX JIO T’ SITHAJIATH POKIB JIUIA THX 3JI0YMHIB, IO CTOCYIOTHCS TUTHHU-KEPTBH.
Cratrero 133-1 KpuminanbHOTO KOofiekcy EcToHIT i1 Ha3BOIO «IiATPUMKA TOPTiBIIi
JIOJbMHU» OKPEMO BHM3HAUYe€Ha BIJNOBIJAJIBHICT, 3a TMEpPEBE3CHHS, JOCTaBKY,
CyHpoBijl, NPUUHATTSA, NPUXOBYBaHHS ab0 PO3MIIMIEHHS O0OCOOM B cCHTYyaIlil
eKcIUTyaTalii 3a JOMOMOIOI0 CHJIM, IIaXpaicTBa 4Yd MpUMYCy, 1 mependadae
MOKapaHHs y BUTJIAI M030aBJIEHHS BOJI1 HA CTPOK JIO I’ SITH POKIB Y BUTIAJKY SIKIIIO
noTepIija ocoda MOBHOMITHS, Ta MO30aBJIEHHS BOJII Ha CTPOK BijJ JIBOX JIO JAECSATH
POKIB JUIsl 3I04YMHIB 3a ydacTio nutuHd. Crarrero 175 KpuminaibHOTO KOJEKCy
EcTonii (TOpriBis JOIbMU 3 METOIO BUKOPUCTAHHS HETIOBHOIITHIX) mepeadadeHa
KpUMiHaJIbHA BIATOBIAAIBHICTD 32 CIIOHYKAHHS TUTUHH JI0 3JI0YHMHY, XKeOpaIlTBo,
«IPOCTUTYIIIO» a00 BUPOOHUIITBO TIopHOTpadii 6e3 1eMOHCTpaIlii CHIIH, MUISTXOM
IIaxpancTBa 9 MpUMYyCy 1 iependadyae moKapaHHs y BUTIISAII IBOX JIO IECSITH POKIB
no30asieHHs Bojii. Opranu Biaau EcTOHII HalyacTimie BUKOPHUCTOBYIOTH Po3in
175 nnst cynoBOro mepeciiiyBaHHs y CIpaBaxX Mpo JUTSIUY MopHOTpadiro, siki HE
MICTSITh €JIEMEHTIB KOMEPIIIHOTO CEKCY.

JlaTBiiicbka PecnyOiika [78] He MOBHOI MIpOI0 BHKOHY€E MIHIMAJIbHI
3000B’s3aHHsI, 1010 00poThOM 3 TopriBieto JoApMu. Ctartamu 154-1 1 154-2

Kpuminaneaoro koxaekcy JlaTBii mependaveHa BIANOBIJANbHICTH 3a TOPTIBIIO
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JIOABMU JUIS CEKCyaJbHUX Ta TPYAOBHUX IIiJIeH, CaHKIIA 32 SKI CTaHOBHTH
no30aBJeHHST BOJII Ha CTPOK JI0 BOCBMH pOKIB 3a 3JIOYMHHU, TOB’S3aHI 3
MOBHOJIITHIMH JK€PTBAaMH, 1 BiJ] TPhOX JI0 IBAHAIISATH POKIB 3a 3JI0YUHHU, MTOB’ 3aH1
3 niTbMu. BogHouac crarrero 164 nependadeHa BiIMOBINATBbHICTD 32 BUKOPUCTAHHS
ypa3nuBocTi 260 oOMaHy s 3aJiydeHHS OCi0 J0 KOMEpPIIIMHOTO CEeKCy Ta 3a
nepemady ocid 3 METOH CeKCyalbHOI eKcIuTyaTarlii, TOOTO (QakTUYHO TIe
KpUMIHaJ13a1[isl OTPUMAaHHS BUTOAM BiJl «IPOCTUTYLI1» 1HIKX 0ci0 (ctarta 165 KK
JlaTBii), 3a 1110 3arpoKye€ MOKapaHHs y BUTJISI 1030aBICHHS BOJII HA CTPOK 0 1’ SITH
POKIB, TpoMajachki poOoTu abo mrpad. TakuM 4YMHOM, MPABOOXOPOHHI OpraHu
JlaTBli B O17BIIOCTI BHUMAAKaxX NPOBOASATH PO3CIIAYBaHHS Ta Mpen sSBISIOTH
0OBHHYBaY€HHS M1JJO3PIOBAHUM Y TOPT1BII1 JIFOABMHU 34 11l 3JI0YMHHU, a HE 32 TOPTiBIIO
JIOJIbMU, SIKa BUMArae OlIbIl peTeabHOr0 I0Ka3yBaHHS.

Y Pecny6aimi MongoBi B crartsax 165 1 206 KpumiHaIbHOTO KOACKCY
aQHAJIOTIYHO JO0 CYCIAHIX KpaiH mepeadadeHa KpUMIHAJIbHY BIJMOBIIAIBHICTE 3a
TOPTIBIIIO JIIOJbMU 3 METOK CEKCyallbHOI Ta TPYAOBOI eKcIulyaTallii. 3aKoH
nepeadayae MOKapaHHS Yy BHIJISA1I MO30aBJICHHS BOJII Ha CTPOK BiJI MIECTH JIO
JIBAHAJIATA POKIB 3a 3JIOYMHH, MOB’S3aHl 3 TOPTIBJICIO JIIOABMH, 32 Y4YacTiO
MOBHOJIITHBOI KEPTBH, Ta B/l IECATH JI0 IBAHALIATHA POKIB 32 3JI0YMHU, BUMHEHI 32
yuactio autuad. OpHodacHo crartero 168 KpuminamsHOTrO KOjekcy MoimoBu
KpUMIHaJI30BaHa MPUMYCOBa Mpallsd, 3a 110 nepeadauyeHo TMOKapaHHS y BUTIIAII
11030aBJICHHS BOJII HA CTPOK J0 TPhOX POKiB [78].

Y 2024 pomi Pocis Ta binopycs, mopsim 13 IliBaiunoto Kopeeto,
Typxmenictanom ta Cupi€ro, OMUHUIUCS Y CICKY 13 aeprkaB, unst Biaga GiHaHCye
TOPTIBIIIO JIFOABMH, 3T1THO MIOPIYHOTO 3BITY MPO TOPTiBIIO JHOABMEU 3a 2024 pik
[78].

HocBin PecnyOniku bimopychk € yHikanbHuMm [78], TOMy SIK Bcylneped
Minimaneaum ctangaptaM TVPA 3 mikBigaiii Toprisii jwoaemu Ta [Ipotokoiy
OOH npo TOPriBiiO JHOJbMHU, SIKUMHU 3aKJIMKAIOTh aKTUBHO OOPOTHUCA 3 TOPTIBIICIO
aroapMH, ypan bimopycii € yactuHOO TpobiemMu, 0e3mocepeHb0 MPUMYITYIOUn

CBOIX I'POMAJSiH YM 1HIIMX OCIO JI0 CEKC-TOPTiBJII YW MPUMYCOBOI Mparli, TOMY
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dakTHUHO Jep>KaBa BHCTYINAE€ CIOHCOPOM IbOro 3iounHy. B crarti 181
Kpuminansaoro Konekcy binmopycii nependadena BiNoOBiIaIbHICTh 32 TOPTIBIIIO
JIOJBMU JUIS CEKCyalbHUX Ta TPYAOBUX IIUICH, 3 TIOKapaHHSIM Y BUTIISII
1m030aBJIeHHS BOJII HA CTPOK Bl TPHOX JIO CEMH POKIB 1 KOH(]ICKaIi0 MaiiHa 3a
3JI0YMHM, BYMHEHI1 32 YIaCTIO TOPOCIHX JKEPTB, 1 BiJl ceMu 10 15 pokiB 1mo30aBiIeHHS
BOJI1 3 KOH(]ICKaII€I0 MaifHa 3a 3JI0YMHU, BUMHEH] 33 Y4acTIO AiTel. Aje BOJHOYAC
MIKHAPOJIHI €KCIIEPTH, BII3HAYAIOTH, 10 MOYHHA4M 3 TpaBHA 2021 no 2023 pik,
ypsn binopyci opraHizyBaB 1 MpOJOBAKYBaB aKTUBHO HIATPUMYBATH MIrpaliiiHy
KpU3y B3JIOBX CBOiX KOpAoHIB 3 JlaTBieto, JlutBoro Ta Ilombiiero, mo 3HaYHO
[1JBULIMIO YPA3JIUBICTh HUX MITPAHTIB 1O TOPIIBIIL JIOJIbMHU, a B AESIKUX BUIAJKAX
BJaJla 3MyIyBajJia MITpaHTIiB HaMaraTUCs HEJETalbHO MEPETUHATH KOPOH, IO
OyJo 3adikcoBaHo aepxaBHUMH opraHamu [lonbimii Ta Jluteu. JlonatkoBo opraHu
BJIaJM a00 HEe MOro/pKyBasid, abo BiAkiIaganu A03BuI Ha 3anutu Y BKb OOH mono
HaJaHHS JIONOMOru MirpaHtam y butopyci. OlHOYacHO BiJ3HA4YalOTh MPUMYCOBY
npamro  rpomaasH  binopycii B «TpyJoTepaneBTHUYHHUX ILEHTpax». IcHye
3arajibHOJIepKaBHa MTPaKTHUKa CyOOTHHKIB a00 JHIB JOOPOBUIBHOI CiTy>k0U. B sikocTi
albTEpPHATUBHOI (OPMHU y4acTi YYACHUKH MOXYTb CHPSAMYBATH YaCTUHY
OJTHOJICHHOI 3apIljiaTh Ha JIep)KaBHI NMPOEKTH, aHOHCOBaHI BIIAJIOI0 HaIlepeo/IHi
cyOOTHHKa aJjie y BUMAAKYy BIIMOBH BiJl y4acTi iX mrpadyBaiu abo He CIuIaqyBaIu
KoMIeHcairio [78].

3 movarky rnmoBHoOMacmTabHoOro BTOprueHHs y 2022 porii Oyio nepemiiieHo
nonan 2400 miteit 3 Ykpainm mo binopyci. Opranu Biaau Miagand WX JiTEH
«TEePEeBUXOBAHHIO», BIMCHKOBIM MIATOTOBII Ta MEIWYHUM IMpOIEeaypaMm, Ha SKi
HEBIZIOMO, UM Jajiu 0aThKU YU OMIKYHHU 3TOAY, L0 POOUTH LUX JITEH ypa3lIuBUMU
110 TOPriBii Jroabpmu [78].

VHIKanbHUM Ta LIKaBUM JJIs1 YKpaiHu Moxke OyTu aociag CromydeHux
[TaTiB AMEpUKH Yy MPUTATHEHHS 0 BIAMOBIIAIBHOCTI 33 TOPTiBIIO JHOABMU [ 78].

3akonogasctBoM CIIIA nepenbauena excrepuTopiaibHa IOPUCIUKIIIIO 1010
3JI0YMHIB TOPTIBII1 JIOJIbMH, SIKIIO0 0OBUHYBaueHUH ((p13MUHA YU IOpUIUYHA 0c00a)

€ rpomansiauHoM CHIA, mae mocriiiHe 3akoHHE NpokuBaHHsS Ha Tepurtopii CLIA
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a6o nepedyBae B Crionydenux llltarax, He3ale:KHO BiJl TPOMAJSIHCTBA MOTEPITLION
ocoom.

B posaini 18 Kogekcy CIIIA kpuminamizoBaHa TOPTIBIS JIOABMHU IS
CEeKCyaJbHUX IIIJIeH 1 mpari, mnependavYeHo TMOKapaHHA, aX JO JIOBIYHOTO
no30asieHHs Boui. JlogatkoBo 3akoHomaBcTBoM CIIIA 3a60poHEHO 3MOBY, CITpoOy
MOPYIINTH 3aKOHOJIaBUl TIOJIOKCHHS, IMEPENIKOPKaHHS BUKOHAHHIO 3aKOHIB Ta
CBIJIOME OTpUMaHHS (PIHAHCOBOI BUTOJM YU OTPUMAHHS OYyJIb-SIKOi I[IHHOCTI Bij
y4acTi B MIMPUEMCTBI, SIKE 3aiMa€ThC TAKUMHU J1IMU, BAKOPUCTAHHS IaXpanicTBa
JUTsl BepOyBaHHS, CIIOHYKaHHS YM HAalMy MPaliBHUKIB 32 KOPJIOHOM JUIsl IPUOYTTA
no Crnonyuenux lrtaTiB ayig poOoTH, abo i HalilMy MpaLiBHUKIB 711 poOOTH 32
nep:xaBHUM KoHTpakToM CLIIA, 1o BukonyeThes 3a mexkamu Crionyuenux Llraris,
Ha Teputopii CIIA abo Ha BificbkoBUX 00’ €kTax 3a Mexxamu Crnonydenux Llltaris.
HonatkoBo ¢denepanbaum 3akoHoM CIIIA «Ilpo O6ine pabGctBO» mnependayeHa
BIJIMOBIAAIBHICTD 32 HE3aKOHHE MEePEeMIIIeHHS 0C10 uepe3 KOPAOH MTaTy abo KpaiHu
3 METOI0 3aJIy4eHHs J0 MPOCTUTYIIi abo IHIIUX CEKCyaJbHUX MPABOMOPYILIEHbD,
HE3aJI)KHO BIJ] 3T0JIM JKEPTBH, 3a 1110 MepeadaveHa BiAMOBIAIBHICTG Y BUTIIsAl 10
POKIB T1030aBJICHHS BOJi, IO CBITYUTH IMPO CHIBPO3MIPHICTH MOT0O TAKKOCTI 3
BIJITOBITHAM KPUMIHAJIBHUM MpaBonopyieHHs M, nepeadauenum KK Ykpainu [78].

VY kpainax CxigHoi A3ii, sSIK NpaBWJIO, BIJICYTHI 3aKOHH, SIKI ITOBHICTIO
KPUMIHAJI3YIOTh TOPTIBIIIO JIIOABMU [78].

Baptuit yBarm J10ocBig KpHUMiHAJIBHOI BIATOBITAIBLHOCTI B HAWOLIBII
po3BuHEeHHX KpaiHax CximHoi A3ii Ta Tuxoro okeany.

3akonamu ['onkonry [78] He mepenbaueHa okpema 3abopoHa Bcix (opm
TAKOTO 3JI0YMHY aJie € Pi3Hl MOJOKEHHS 3aKOHIB, [0 CTOCYIOTHCS «IIPOCTUTYLID,
IMMIrpaillii, npaueBJalITyBaHHs Ta (PI3UYHOIO HACWIIbCTBA, 1100 MEpeciilyBaTu
3JI0YMHH, 1TOB’A3aH1 3 TOPriBiero JoapbMu. He 3Bakaroun Ha Mi>KHapOJHO-IIPABOBE
BU3HAYEHHS MOHATTSA, po3aln 129 Vkazy npo 3mounHH nependayae KpUMIHAIBHY
BIJIMOBIJANBHICTh 3a «TOPTIBIIO JIIOJAbMHU 10 a0o 3 ['OHKOHTY» Ta BUMarae
TPAHCHAIIOHAJILHOTO TIEPEMIILICHHS] TOTEPIIIOro, ajieé HE BUMAarae 3acTOCYBaHHS

CWJIH, IIaxpaicTBa 4 MPUMYCY, 3a [0 mnepeadadeHo mokapaHHs A0 10 pokiB
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no30aBieHHss Boyi. Okpemoro crtarreto 130 KpuMiHATI30BaHO MEPEXOBYBAHHS,
KOHTPOJIb 200 KEPIBHUIITBO OCOOO0I0 3 METOI0 «IPOCTUTYIID» Ta mepemndadecHo
MOKapaHHs y BUTJIAI Mo30aBieHHS BOJi Ha cTpok a0 14 pokiB. Crarrero 131
BCTAHOBJICHO KPUMIiHAJIBHY BIAMOBIAAIBHICTD 33 CXWISSHHS OCOOM 10 KOMEPITIHHUX
CEeKCyaJIbHUX M 1 mepea0davueHo MoKapaHHs y BUTIISII TT030aBJICHHS BOJII HA CTPOK
10 10 poxkiB. Oxpemoro crartero 137 BcTaHOBICHA BiAMOBIJANBHICT 32 XKUTTS 32
PaxyHOK KOMEPIIMHUX CEKCyalbHUX aKTiB IHIIUX OCI0 1 mepeadaueHo NoKapaHHs y
BUTJISI/I1 11030aBJI€HHS BOJI HA cTpokK 70 10 pokiB [78].

Kpuminaneuuii koaexc Kuraiicbkoi Haponnoi PecriyOumiku [78] y ctatTi 240
KpUMIHAJI3yBaB «BHUKPAJCHHS Ta MpOJAX JKIHOK YW JITEi», M0 BKIOYAE
BUKpAJICHHS IUIIXOM OOMaHy, BUKpAJCHHS, KYIMIBIIO, MPOAAXK, BiINpaBICHHS,
OTpMMaHHS Ta TNeperadyy 3 METOK MpoJaxy, ajie Kpaiiikailis TaKoro
IPABOMOPYIICHHS HE TIOB’SI3YEThCA 3  eKCIUTyaTallifo, M0 CYIEPEYHuTh
MDKHapoaHoMy mpaBy. CTpok mokapaHHs 3a crarTero 240 nependadeHo Bif I ATH
JI0 JIECSITH POKIB, a TaKOX IITpad 3a BUKpPaJACHHS Ta MPOAAXK KIHOK Ta JiTed. Y
BUIIAJIKY IPUMYCY TOTEPIUIUX J0 «IIPOCTUTYIII1», TOKapaHHS MOXKE 301JIbIITYBAaTHUCh
BiJ1 10 pokiB 10 TOBIYHOTO 1T030aBJICHHS BOJI, IITpadiB Ta KOH(ICcKaIlli MaliHa.

Crarretro 241 KpuminansHoro 3axkony KHP kpuminamizoBaHO KyIIiBIIIO
BUKPAJIEHUX JKIHOK UM JITeH 3 MAaKCUMAJIbHUM MMOKAPAHHS Y BUTIIAI TPHOX POKIB
m030aBJCHHSI BOJI, KOPOTKOCTPOKOBOTO 3aTpUMaHHi a00 KOHTPOJbOBAHOTO
3BITbHEHHSI.

Y mif crarti Takok HeEMae KBaTi(IKyrouoi O3HAKM «EKCIUTyaTailis
BUKPAJICHUX» aJie y pa3i MPUMYCY J0 CEKCyaJbHUX BITHOCHH Taki i JOJAaTKOBO
KBaTI(PIKYIOTHCS  BIAMOBIAHO 70 TOJNOXKEHh KpUMIHATBLHOTO KOAEKCY SIK
3TBAJITYBaHHSI.

KpuminanizoBano (crarrero 358) mpHUMyCOBY MPOCTUTYIIIO 3 MOKAPAaHHAM
Bil M’SITU 10 JACCATU POKIB MO30aBIEHHSA BOJII, aji€¢ SKIINO MPABOMOPYIICHHS
BUMHSETHCS BIIHOCHO JUTUHU BIKOM 110 14 pokiB, nepegdayeHo nokapanss Bia 10
POKIB JI0 JOBIYHOTO TMO30aBJICHHS BOJII 13 mITpadom abo KoHbICKall€ MaiiHa.

[IpuxoByBaHHS MPOCTUTYIT a00 3aTy4Y€HHs IHIIKUX A0 MPOCTUTYLII nepeadayeHo
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crarrero 359 KpumiHaIbHOTO KOJIEKCY, KOO TiepeadaueHe MOKapaHHs y BUTIIAI
II’SITK POKiIB 1M0O30aByIeHHs BOI Ta mTpady. Ao nmpaBomopymeHHsS BYMHSIETHCS
BIJIHOCHO JIIBYMHKH BIKOM J10 14 poOKiB, Taki /il KaparoThCs M030aBISHHIM BOJI1 BiJl
I’SITH POKiB Ta mrTpadoM. XapakTEPHOI PHUCOI0 € Te, IO BiAMOBIJANTBHICTH 32
CeKCyaJbHy €KCIUTyaTallilo mepeaoavyeHa JIuIe 3a 37I09MHHU 1010 JKIHOK Ta J1iBYAaT.

Boanodac momo TpymoBoi ekcruryaTariii 3rigHo 31 ctarrero 244 BimcyTHi
T€HJEPHI BIAMIHHOCTI 3a NPUMYC JIOAUHU «IO0 POOOTH LIISXOM HACUIIbCTBA,
MOTPO3H YK OOMEXKEHHS 0COOMCTOi CBOOOJM» Ta BepOyBaHHS, MEPEBE3CHHS, a00
IHIIUM 4YMHOM CIHPUSIHHA MNpUMYyCy I1HIIMX na0 npami. I[lokapanHs 3a Taki
nependayeHo BiJ TPhOX JI0 IECATH POKIB 030aBiIeHHs BOJ1 Ta mrpad [78].

VYpsan ABctpainii TMOBHICTIO BIAMNOBIAA€E MiHIMAJbHUM CTaHAApTaMm s
JKBIJaLii TOPTiBIIi JIFOJIBMH, 110 € B3ipiieM cepen Kpain Okeanii [ 78]. Pozaimom 270
Kpuminaneaoro koaekcy CHiBApy»KHOCTI, KPUMIHAJII30BaHO TakKl 3J0YMHH, SK
«pabCTBO», «MIIHEBUIbLHE CTAHOBHUILE» Ta «IPUMYCOBA Mpals», IO MOXKE He
nepeadoavyaTu nepeMimieHHs KepTBu. [lokapanHs 3a Taki nepeadadeHo 10 25 pokiB
1030aBJICHHS BOJII 3a «pabCTBO», M0 15 pokiB 1mM030aBICHHS BOJI 3a «II1THEBIJIbHE
CTAaHOBHUIIIE» Ta J0 JIEB’ATU POKIB 3a «IIPUMYCOBY IPAIIO».

Bognouac 271 posaiiom KpuminaneHoro kojekcy CHiBApYKHOCTI
nepeadadeHa KpUMIHAJIbHA BIAMOBINAIBHICT, 3a TOPTIBIKO  JIIOABMH IS
CEeKCyaJbHUX IMJIeH, 1 BCymeped MIKHApOAHOMY TMpaBy, BUMAara€e MepeMillleHHS
noTepriuyioi ocobu. 3a BKazaHWW 3JI0YMH MependadeHo TMokapaHHs 10 12 pokiB
m030aBJICHHST BOJI 3a 3JIOYMHHM 3a YYacTIO JIOPOCTOi XKEPTBH Ta M0 25 PpOKIB
1030aBJICHHS BOJI 32 3JI0YMHU 32 Y4acTIO AUTHHHM [78].

VY Cinramnypi, sk y HaitOL1b11 po3BuHEeH1H KpaiHi [liBnerno-Cxignoi A3ii [78]
3akoHoM mpo 3anoOiranHs Ttopriem Joabmu  (PHTA) Big 2014 poky
KpUMIiHAT130BaHO TOPTIBIIIO JIFOJIbMH JIJIsl CEKCYaJbHUX Ta TPYAOBUX IIUICH, a TAKOK
nependayeHo nokapanHs A0 10 pokiB mo3z0asieHHs Bojai Ta mwrpadu g0 100 000
cinranypcekux nponapiB (SGD) (6mu3eko $76000). Oxpim 1mporo, crarts 140
XKinowoi xapTii KpuMiHadi3yBaja «IPUMYCOBY MPOCTUTYLIIO», INO BKIIOYAE

3aTpuMaHHs a00 (i3uYHE HACWIBCTBO, a cTarTs 141 nepenbayae BiAMOBIATLHICTD
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3a MepeMilIeHHs KIHOK 1 JIBYAT JJII «TOPTiBJIi», ajle He BU3HAYAE IIHOTO TEPMIHY.
[ToxapanHs 3a 111 3JI0YMHU CTAHOBIISATH CIM POKIB 1M0O30aBJICHHS BOJI Ta mTpad y
po3mipi g0 100 000 cuHramypchkux gojiapiB. BomHouyac icHyrouYe 3aKOHOIABCTBO
JI03BOJISIE TIPUTATYBATH BUHHUX Y TPYJOBIN €KCIUTyaTallii O BiAMOBIIAaIbLHOCTI 3a
TPY/JIOBE MPABOIMOPYIIECHHS BIMOBIAHO 10 3aKOHY MPO HAWM 1HO3EMHOI poO0UOi
cuwin (EFMA) abo 3akoHy mpo 3ailHATICTh, KM mependadae MEHII CyBOpI
NOKapaHHs, HIXK 3aKOH PO OOPOTHOY 3 TOPTIBIIEIO JIFOIbMH.

B Kopoumniersi Tainann, sik B o1 3 HalOutbux kpaid [liBapenHo-CxigHoi
Azii [78], po3aiiom 6 3akoHy mpo 00poTbOy 3 Topririeto JoabMu 2008 poky
nepegdayeHa KpUMIHaJIbHA BIAMOBIIAIBHICTE 3a TOPTIBIKO  JIIOJBMH IS
CEeKCYaJIbHUX IILJIEH, a TAaKOXK nepen0aueHo MoKapaHHs y BUTIISA1 T030aBIE€HHS BOJI
Ha CTPOK BiJl YOTUPHOX 0 ABaHAAUATH poKiB 1 mTpad Big 11 650 10 34 950 nonapis
CHIA (ctanom Ha 2024 pik) 3a 37I0YMHHM 111010 TOBHOJIITHROT OCOOH, 1 BiJI IIIECTH /10
JBAJIIISITH POKIB 1030aBieHHs Bojii Ta mrpad Big 17 480 no 58 260 gomapis CIIIA
(ctanom Ha 2024 pik) 3a 3704YMHU 111010 MaIOJITHIX. Y 2019 pomui 1ie#t 3akoHy OyB
JOTIOBHEHUM po3aiioMm 6/1 1mogo mnpumycoBoi mparmi abo mociayr, 3a sKi
nepea0aueHo OKapaHHs Y BUTJIS/I T030aBICHHS BOJI1 Ha CTPOK BiJ IIIECTH MICAIIIB
710 4oTupboxX pokiB 1 mTpad Bix 1460 mo 11 650 monapi CIIA (cranom Ha 2024
piK) 3a KoxHy moTepmury. OrTxe, 3a 3akoHomaBcTBOM KopomiBcTBa Tainmanp
IpUMycoBa parls 800 MPUMYCOBI TTOCIYTH KapatOThCsl MEHIII CyBOPO, HI’K TOPT1BIIA
JFOJTbMH.

TakuMm 9YMHOM KpPUMIHAIBHE 3aKOHOJABCTBO OLIBIIOCTI PO3BHHEHUX KpaiH
nepeadavyae BIANOBIIAIBHICTh 32 TOPTIBJIIO JIFOJBMH 1 BIIHOCUTH IICH 3J0YMH 0
KaTeropii TSHKKUX.

21 cepnns 2024 poky BepxoBHa Paga Ykpainu npuiinsia 3akoH YKpaiHu
«IIpo patudikaniro Pumcbkoro craryty MiKHapOAHOrO KpUMIHAJIIBHOTO Cyay Ta
nonpaBok 10 Hboro» No 3909-IX (mami 3a texkctoM — 3akon Ne 3909) [192].
Pumcbkuii Ctatyt HaOpaB uuHHOCTI B YKpaini 01.01.2025 poky, mompaBku A0
HbOrO 3 25.10.2024 poky omHOYacHO 3 HAOpaHHSM YMHHOCTI 3aKOHOM YKpaiHu

«IIpo BHecenns 3MiH 10 KpuminaibHoro ta KpuMiHaIbHOTO MpOLECYaabHOTO
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KOZIEKCIB YKpaiHu y 3B 3Ky 3 patudikamiero Pumcrkoro cratyty MixHApOIHOTO
KPUMIHAIILHOTO CYJy Ta TOMNPaBOK 10 HBOTO». 3rimHo 3 3akoHoMm Ne 3909
BIJIMOBITHO 70 TYHKTY 3 ctarti 12 Pumchkoro cratyty BHU3HAHHS YKpaiHOIO
fopucaukii MikKHapogHOTO KpUMiHATIBHOTO cyny (mani 3a Tekctom — MKC) momo
3JI0YMHIB, TIepea0aueHUX CTATTAMU 6 (TeHOIw ), 7 (3TOYMHA MPOTH JTIOJSHOCTI), 8
(BoeHHI 31mounHM) PuMchkoro cratyty mounHaetbes 3 21 nmucromaga 2013 poky, a
I0/10 3JIOUMHY, Iepea0adeHoro crarrero 8bis (37104nH arpecii) PuMcbkoro cratyry,
nounHaeThes 3 17 munusg 2018 poky. Bognouac 3rigHo 3 3akonoM Ne 3909 Ta ctaTTi
124 PumcpKOro craryTy MpOTSIrOM CEMH pOKIB Iiciid HaOpaHHS PuMcbkum
CTaTyTOM YMHHOCTI Ui YKpaiHM BOHA HE BHM3HAE IOPUCAMKLIT MiKHApOIHOTO
KPUMIHAJIBHOTO CYJy LIOJO 3JIOYHMHIB, 3a3HAYEHUX y CTaTTI 8 (BOEHHI 3JI0YMHU),
KOJIM, IMOBIPHO, 3JI04MH 0YyJI0 BUMHEHO ii rpoMasisHami [192]. PuMcbkuM cTaTyToM
BU3HAYAETHCS HE TUIBKU IOPUCAMKIISA M1KHAPOJIHOTO KPUMIHAIBHOTO CYy 010
3JI0YMHIB T€HOLUY, 3JIOYMHIB MPOTHU JIIOASHOCTI (K€ BKJIIOYAE B ceOe 3JI0YMHU
obepHEeHHSI B pPabCTBO, CeKCyaiabHE PaOCTBO, MPUMYIIEHHS 10 MPOCTUTYIIIN),
BOEHHUX 3JIOUYMHIB, a TAKOX BIJMOBIHE IPYHTOBHE BU3HAYEHHS IUX 3JI0YMHIB, 1X
TIAYMau€HHS, MPOLEIYypH iX pO3CHIIyBaHHS Ta 3AIMCHEHHS MIXHAPOIHOTO
npaBocyaas. 3rigHo ILIL ¢, .2, cT. 7 CraryTy oOepHeHHsS B paOCTBO O3Hauae
3MIMCHEHHS 1I0JI0 0CO0U OYyIb-IKOT0 200 BCIX TOBHOBAXKEHB, IPUTAMAHHUX MPABY
BJIACHOCTI, 1 BKJIFOYA€ 31MCHEHHS TaKMX MOBHOBAXXEHb y XOJII TOPTiBJi JIIOJBMH,
30KpemMa sKiHKaMu Ta JiTbmu [197].
3rinno BucnoBky Koncrurymiinoro Cyny Ykpainu Bin 11 aumas 2001 poky
Ne 3-8/2001 (cmpaBa mpo Pumcekwuii craryr) [43], y sikoMy 3a3HaueHO, 10, Ha
BIIMIHY BiJ MI>KHapOJHUX CYJOBHUX OpPraHiB, epea0adyeHnX YaCTUHOK YETBEPTOIO
cratrti 55 KoHcTutyuii VYkpaiHu, K1 3a CBOEH MPUPOJOI € TONOMIKHUMH
3aco0aMy 3axMCTy IMpaB 1 cBOOOJ JIOAWHM 1 TpoMaAsHuHA, MDKHapOJIHUN
KPUMIHAJILHUN CyJ| JOMOBHIOE CUCTEMY HAILIOHAJBHOI ropucAukuii. BogHouac, 3a
3mictoM ctarti 125 Koncrutyuii Ykpainu [105] , Haa3BuyailHUMU 1 0COOJIMBUMU
CylaMH €, MO-Iepiie, HEe MDKHApOAHI, a Hal[lOHAJIbHI CyAM, MO-ApPYyre, CYyIH,

CTBOPEHI JUIsl MIIMIHU 3BUYAMHUX CY/IB, Kl HAJIEKHUM YMHOM HE JOTPUMYIOTh
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BCTAHOBJICHUX 3aKOHOM TMpOIEAyp. 3TiAHO 3 MPUHIUMIAMU TPHUHATHOCTI Ta
KOMIUTIMEHTapHOCT1, BigoOpakenumu y crtarti 17 Cratyry, y pasi 3amisHHA
HaIllOHAJIBHOT FOPUCAUKINI IMOJ0 O0Ci0, BHUHHHUX Yy BYMHEHHI HAHUTDKUUX
MIKHAPOJHUX 3J104YWHIB, MIXHApOIHUN KPUMIHAIBHUN CyJl HE 3AIHCHIOBATHME
1010 HUX BJIACHOT IOPUCAMKIIT, OTXKE, 1 MUTAHHS PO nepeaady ix Mi>kHapogHOMY
KpUMIHAJIBHOMY Cyay He BHHHMKaTuMe. Bxazane pimenns KoncturyuiitHoro cymy
BIJIMOB1]a7I0 BAMOTaM TOT'O 4acy.

3akoHoMm Ykpainu «lIpo BHecenns 3MiH 10 Koncturyuii Ykpainu (1mogo
npaBocyaas)» Ne 1401-VIII Bix 02.06.2016 poky [185] Oynu BHeCeH1 3MiHU LIOA0
MKC no crarti 124 Koncruryuii Ykpainu, a came CTOCOBHO TOro, 10 YKpaiHa
MOKE€ BHU3HATU IOPUCAUKIIII0 MIiXKHApPOJHOTO KPUMIHAJIBLHOTO CYJly Ha YMOBax,
BHU3HAYCHUX PUMCBKUM cTaTyTOM MiXKHapOJIHOTO KPUMIHAJIBHOTO CYY.

VY nynkti 1 crarti 5 Craryry MKC BuzHaueno, mo wopucaukiiis Cymy
OOMEXKYEThCS HAUOUIBII TSHKKUMH 3J0YMHAMHU, $IKI BUKIMKAIOTh 3aHENOKOEHHS
BCbOI'O MDKHApPOJHOIO CIIBTOBAPUCTBA, & CaMe: TEHOIMA, 3JIOYMHH TMPOTH
JIOJITHOCT1, BOEHHI 3JI0YMHU Ta 3JI0YMHU arpecii.

Jlns KpuMiHaNBbHOI BIJIMOBITAIBHOCTI 3a TOPTIBIIO JIIOJIBMU, B YacTHHI
CEKCyaJIbHOI eKCIUTyaTallli, IKy 3a3Ha4aloTh SIK CEKCyalbHe pa0CTBO Ta BUKPAACHHS,
MOHEBOJICHHS JIIOJJMHU, HEOOXIIHO BpPAaXOBYBaTH TMPELEICHTH MNPUTATHEHHS 0
BIJIMOBIAABHOCTI 3a Il 3JI0YMHH, K, HAMPUKIAA, y pimeHHi Big 22 mrororo 2001
poky MixnHapogHoro TpuOyHaly [Jisi CYJIOBOTO TIEpeciilyBaHHA OcCi0,
BIJIMIOBIIAJIbHUX 32 CEPUO3HI MOPYIICHHS MIKHAPOJHOTO TYMaHITapHOTO IpaBa,
3niicHeH1 Ha TepuTopii komumiHkoi FOrocnasii 3 1991 poky y cmpasi «IIpokypop
npotu Jlparomo6a Kynapamna, Pagommpa Komawa m 3opana BykoBuua» (The
Prosecutor v. Dragoljub Kunarac, Radomir Kova¢ and Zoran Vukovi¢) [150], ne
OOBHHYBAUYE€HHUX BU3HAJIM BUHHHMHM B TOMY YHCIl y CEKCYaJIbHIM eKCIuTyaTauli
MYCYJIbMAaHCBKHUX JKIHOK 4epe3 iX €THIUHY MPUHAJIEKHICTD.

3riTHO HOPM MDKHAPOHOTO TpaBa MPUMYIICHHS 10 HAJaHHS CEKCYyaJIbHUX
MOCITYyT MOXKe OyTH BHU3HAHO MIKHAPOAHUM 3JIOYMHOM, SKIIO IHBiIBHA 0co0a

3aiiMaeThCs MPOCTUTYIIEIO MPOTHU CBOET BOJI, IT1J] BILIMBOM HACUJIbCTBA, OOMaHy abo
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IHIITUX CITOCO01B TUCKY HA BOJIIO JIFOJUHU. Y IIbOMY KOHTEKCTI BAXKJIMBUM € PIIICHHS
y cipasi «[Ipokypop npotu Kepmena Karanru» Big 07 6epesns 2014 poky [150].
3a3HadyeHa crpaBa € BaXIMBOIO ISl CYJ0BOi MPAKTUKHU, OCKUIBKH 1€ Oyia ojHa 3
HepIIuX CIpaB, Y fAKi Oynu BHCYHYTI OOBHHYBAaY€HHS Yy 3IBAJITYBaHHSIX Ta
CeKCyaJIbHOMY pabCTBI K 3IOYMHAX TPOTH JTFOASHOCTI (3rigHo cT. 7 (1) PuMmcbkoro
CraryTy, Ta BOEHHUX 37104nHaX (3rimHO cT. §(2)(e)(vi) CraTtyty).

Otxe, cekcyanbHe pabCTBO MOXXE OYTH 3JI0YMHOM MPOTH JIOJSHOCTI Ta
BOEHHUM 3JIOYMHOM, 3TiAHO 3 HOpMaMu PuMCBKOTO cTaryTy MiKHApOIHOTO
KpUMIHaIbHOTO cyny (mami — CraTyT) 3a HasgBHOCTI BIJNOBIJIHUX O3HAK
cy0’€KTHBHOI Ta 00’ €KTUBHOI CTOPIH.

Jlns Toro, mo0 BU3HATH CEKCyalbHE PaOCTBO 3JIOYMHOM MPOTHU JIFOASHOCTI
BianoBiaHO 110 ctarTi 7(1)(g) Craryry, HeoOXiaHO goBecTH HactymHe [150]:

v 00’€KTMBHY CTOPOHY 3II0YHHY — I IIOBEIiHKAa Oyla YaCTHHOO
MIMPOKOMACIITAOHOTO YW CHUCTEMAaTUYHOTO Hamagy, CHPSIMOBAHOIO MIPOTHU
UBUILHOTO HACEJICHHS;

v\ Cy0’€KTHBHY CTOPOHY 3J0YHMHY — YMHCEJI BHHHOI OCOOM, a TaKOX
YCBIJIOMJICHHsSI HAasBHOCTI 30pOHWHOTrO KOH(JIIKTY 1 TOTO, IO HOro isHHSA OyJju
YaCTUHOIO I[LOTO HaMaay, CIPSIMOBAHOTO MPOTH ITUBIIILHOTO HACEICHHS.

Boanouac, aiis Toro, mo0 BU3HATH CEKCyallbHE paOCTBO BOEHHUM 3JI0YHHOM,
BIZIMIOBITHO 110 cTaTTi 8(2)(e)(vi) Craryty, Tpeba 10BeCTH:

v 00’ €KTUBHY CTOPOHY 3JIOUMHY — JisI MaJia MICIIe B KOHTEKCT1 30pOHHOT0
KOH(DITIKTY, HEMI>KHAPOTHOTO XapaKTepy Ta OyJia MoB’si3aHa 3 HUM;

v’ cy0’€KTHBHY CTOPOHY 3JIOYHHY — YCBIJIOMJICHHS IIOPYIIHHKOM
(dakTHIHUX O0OCTaBWHU, SKI BU3HAYWIM HASBHICTH 30pOHHOTO KOH(IIIKTY, a TAKOXK
yMHUCeIl Ha BUMHEHHSI Takux Aid. BogHodyac BUHHA 0co0a MOBUHHA 3HATH, 11O Aii,
SKi BOHA BYMHSE, € YACTUHOIO MIMPOKOMACIITAOHOTO YA CHCTEMAaTHYHOTO Hamamy
Ha [[UBLIbHE HACEJICHHS.

BaxnuBuM 11 HacTaHHSI BIANOBIJAIBLHOCTI 3a CEKCyalbHE pabCTBO €

HAsBHICTb JI0Ka31B CB1AOMOTO JisSIHHS BUKOHABIISI, TOOTO YCBIIOMJICHHSI OOCpPHEHHS
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B paOCTBO caMe IIMBIIBHOI'O HACEJICHHS, IO € 00OB’S3KOBOI0 O3HAKOK 3JI0YHUHY
POTHU JIFOJITHOCTI.

CranoMm Ha 16 TpaBus 2024 poxy BianoBinHo 1o nanux Odicy ['enepanbHOTO
IPOKypopa, 3apeecTpoBano nmoHas 130 Trc. 37109MHIB arpecii Ta BOEHHUX 3JI0YHHIB.
Crarrero 438 KK Ykpainu [120] nependadyena, B TOMy YUCITI BiAMOBIIATBHICTD 32
BUTHAHHA IMBUIBHOTO HACEJICHHS AJI1 MPUMYCOBUX poOiIT, 3aCTOCyBaHHS 3ac00iB
BEJICHHS B1M{HU, 3a00pOHEHUX MI)KHAPOJHHUM MPAaBOM, 1HILI MOPYIIEHHS 3aKOHIB Ta
3BMYAIB BIMH, TAKHX SIK paOCTBO B Oy/Ib-sKii (opMi.

MixkHapoJHe 3aKOHOJABCTBO 3a00pOHSIE OOCpPHEHHS B paOCTBO SIK 3JIOYWH
npoTu JMOASHOCTI, sike 3rigHo Ctaryty MKC BU3Hay€HO SIK «31MCHEHHS 1010
ocobu Oyab-skoro abo BCiX MOBHOBaXEHb, MPUTAMAaHHUX IPaBy BIACHOCTI, 1
BKJIFOYAE 3J1MCHEHHS TAaKWX IMOBHOBAKEHb Y XOJI TOPTiBIIl JIIOJbMH, 30KpeMa
*K1HKaMu Ta AiTbMu» [150]. 3a 3araqbHUM MPaBUIIOM MPABO BIACHOCTI BKJIIOYAE B
ceOe BOJIOAIHHS, KOPUCTYBAHHS, PO3MOPSI?KEHHS TOBAPOM.

B ykpaincbkoMy 3aKOHOJABCTBI HEMA€ BU3HAUYCHHS 3JI0YMHY «OOCpHEHHS B
pabcTBOY. AJle BUBHAUYCHHS «TOPTIBII1 JIFOJBMH ...3 METOIO €KCILTyaTallii» 3r1JIHO CT.
149 KK Vkpainu oXOIlUT0€ 3HaYHY YaCTUHY JisiHb, 3a00POHEHUX 3JI0YNHOM MPOTHU
JIOJITHOCT1 «00epHEeHHS B paOCTBO». 3rifHO MyHKTY 1 mpumitku a0 cT. 149 KK
VYkpainu excrutyarallis JIOJMHHA BKIIOYA€, 30KpeMa, «IPUMYCOBY IMpaii abdo
NpPUMYCOBE HaJaHHA TMOCIyr, pabcTBO abo 3Buuai, mMomiOHI 10 padCTBa,
IiTHEBUTLHUN CTaH, 3aJyuyeHHs B OoproBy kabamy» [151, c. 444]. Oxgnak, m. 5 4. 1
cT. 442-1 KK VYxkpainu [120] nepenbadena BiAMOBIIAIBHICTh 32 3JI0YHHHU MPOTH
JIOJISTHOCT, a caMe 3a OOepHEHHS B pabCTBO aboO TOPTIBIIO JIIOABMH Yy MEXKax
MIMPOKOMACIITAOHOTO 200 CHCTEMAaTUYHOIO Hamaay Ha IUBUIbHE HACETICHHS.

Otxe y cr. 442-1 KK VYkpainu [120] iHTErpoBaHo ckiaja KpHUMiHAIbHOTO
NpaBOMOPYILICHHS] OOEpHEHHSI B paOCTBO SK 3JI0YMHY MPOTH JHOASHOCTI,
nepeadadeHoro MiDKHApPOJHUM 3aKOHOAABCTBOM, JI0 CYYAaCHOTO 3aKOHY TIpO
KpUMIHAJIBHY BIANOBIAANbHICTh. Jl0 #Oro 00’€KTUBHMX O3HAK HAJIEKUTh
3M1MCHEHHST MO0 ocobu abo ocid Oynp-skoi abo BCIX MPUTAMaHHUX IMIPABY

BJIACHOCT1 MPABOMOYHOCTEH, a came KYMIBIi, NPOAaxy, MO3MKH abo OOMiHY
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MOTEPIIOl 0cOO0M, B TOMY YHCIHI 3aCTOCYBaTH A0 Hei mo30aBieHHs Boiii. ToOTO
¢di3uuHa ocoba y TakoMy BHUMNAAKy CTAa€ BIACHICTIO 3JI0YMHIIA. Y TOM K€ dYac
o0epHEHHS B paOCTBO MOXe OyTH 1 HE TTOB’s3aHE 3 KOMEPIIHHOIO YToI00, a MOXKE
OyTH pe3yJbTaTOM MM030aBJIEHHS TOTEPIIIIOT0 BOJI, MPUMYCY 110 Tparl, abo ocoda
1030aBJeHa MOKIIMBOCTI TIOKWHYTH MICIe TIOHEBOJIEHHS [3].

Jlo cy0’eKTHBHHX O3HaK T030aBIICHHS BOJI HaJEXWUTh CHPUUHATTA
NOTEPIUIMM CBOI'O CTaHOBHUILA Ta HOr0 HACHIJAKIB. 3roJia Yu HE 3rojia MOoTepHuIol
0COOHU HE € €JIEMEHTOM CKJIay JAaHoro 37o4uny [152, ¢.215].

[loxo cy0’€KTUBHOI CTOPOHM, TO /1l MOBUHHI OYTH BUMHEH] 3 YMHUCIIOM ILIO0
Nl BJIACTHMBMX IpaBy BiacHOCTi. BogHouac yMuUCHE TpUMaHHS MOTEPHUIMX IiJT
NOCTIHHUM KOHTPOJIEM HE € BHMOIOIO ISl KBami(ikamii 37104MHYy OOEpHEHHS B
paberso [60, c. 210-217].

O1xe, yKpaiHChbKE 3aKOHOJIAaBCTBO IOCTYNOBO aJalTOBYETHCS 10 PIIIECHb
MKC, 1o cnpusiTuMe BIIMEKYBaHHIO TOPTiBJIl JIOJbMU Ta BOEHHHMX 3JIOYHHIB. Y
TOM >K€ Yac mpakTuka €pporeiicbkoro cyay 3 npas goauau (€CILI) Bxe crana
YACTHUHOIO YKPATHCHKOI'O 3aKOHO/JABCTBA Ta MOTpeOy€e BHUBUEHHS B KOHTEKCTI
KpUMiHAJIBHOI BIIMOBIAAIBHOCTI 32 TOPT1BIIIO JIIOJIbMHU.

3rigHo 31 cT. 9 Konctutymii Ykpainu KoHBeHIlis Mpo 3aXUCT TIPaB JIFOAWHH 1
OCHOBOMOJIOXKHUX cB0OOA Bim 04.11.1950 p. (E€Bpormeiichbka KOHBEHIIS 3 TIPaB
JTIOJIMHM), sika partrdikoBaHa Ykpainowo 17 mumas 1997 p., a TakoX H0JaTKOBI
IPOTOKONMM A0 Hel MiJIsIraloTh 3aCTOCYBaHHIO B YKpaiHi SK YacTUHA 11
HalllOHAJIbHOTO 3akoHonaBcTBa [105]. BoHa Mae BuIly OpHIAWYHY CHIY IO
BIJHOIIEHHIO [0 BCIX AakTiB HAIlOHAJbHOIO 3aKOHOJABCTBA, 34 BHHITKOM
Koncturyuii Ykpainu.

VY KonBenuii 3 npaB moauHu [98] BiacyTHs mnpsma 3a00poHa TOPriBii
JTONIbMU, TIpoTe y cT. 4 3aranbHOi Aekiapaiii npaB groauau 1948 poky [72]
3a3HAYE€HO, L0 HIXTO HE MOBMHEH OyTH B paOCTBI ab0 y MiJIHEBUIBHOMY CTaHi;
padbCcTBO 1 pabOTOPriBIIA 3200POHSIOTHCA B YCIX iX BUAaX. [[pUMHATTS pe3oroLiero
55/25 T'enepanpHoi AcamOnei Big 15 mucromaga 2000 poky IIporokomy mpo

nonepeKeHHsT 1 TPUMUHEHHS TOPTiBJl JIOABMU, OCOOJUBO KIHKaMHU 1 JIThMH, 1
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nokapaHHs 3a Hei [95], mo nonoHioe Konseniito OOH mpotu TpaHCHaIiOHAIBHOT
opraHi3oBaHoi 37m0unHHOCTI, Ta Konpenuii Pagu €Bponu mpo 3axoam m1oao
npoTHAil TOpriBii JtoapMu [ 104] cBIIUHTH IIPO 3pOCTarode MiKHAPOIHE BU3HAHHS
IILOTO SIBUIIA Ta HEOOX1THICTh OOPOTHOH 3 HUM.

Crarreto 46  KouBenuii  mepenbaueHo, 1o  JepKaBU-yYaCHUII
3000B’A3YIOTbCSI BUKOHYBaTU ocTaTouHi pimeHHs Cyay y Oynb-SKuX clipaBax B
SIKUX BOHU € CTOPOHaMU. BiiMoBigHE MI>KHApOAHE 30008’ 13aHHS B1IOOPAXKEHO Y Y.
I cr. 2 3akony Ykpainu «IIpo BUKOHaHHSI pilIEHb Ta 3aCTOCYBaHHS MPAKTHKU
€BpoInechLKoro cyay 3 mpaB JIOJUHNY. TaKuM Y4UHOM, O€3YMOBHO 000B’ I3KOBUMH
Juisl BUKOHaHHA € smie Ti pimeHHs €CIUIL, gxi yxBajieHI y KOHKpPETHIW CIipaBi
BIJIHOCHO TME€BHOT KpaiHHU.

Bonanouac, rapantyBanns npas, nepeadauennx KoHBeHiliero, HeMoxinBe 0e3
BUKOpUCTaHHs TiymaueHHs KouBeHuii, mo Hagaetbcss €CIIJI y KOHKpeTHHX
crpaBax. [Ipu TmymauenHi cratti 4 KonBenuii cimijg BpaxoByBaTH, 1110 KoHBEHITS €
THCTPYMEHTOM, SIKMI (POPMY€EThCS Ta TIIYMAUUTHCS 3 YpaXyBaHHIM Cy4aCHUX YMOB,
ajie Ipu I[bOMY MOTPIOHO TOTPUMYBATUCH BUMOT CTAHAAPTIB 3aXUCTY MPAB JIOUHHU,
M0 € BU3HAYAJBHUMU I[P BCTAHOBJIEHHI MOPYIIEHbh OCHOBHHMX IIIHHOCTEH
JEMOKPaTUYHHX CYCHUIbCTB. Tak, BiMOBIIHO 110 4. 1 cT. 17 3akony Ykpainu «IIpo
BUKOHAHHS pIilIeHb Ta 3aCTOCYBaHHS MPaKTUKU EBpONENCchKOro cyny 3 IpaB
JTIOAUHWY», CYJU 3aCTOCOBYIOTH MpH po3riisii cpaB Konsenuito Ta npaktuky Cyny
SIK JIKepesio npaBa [ 184].

3rimo 31 cr. 90 KIIK Vkpainu, pimeHHs HaIlOHAJIBLHOTO Cyay abo
MIKHApPOJIHOT YCTAHOBHU, SKE€ HAOpaJl0 3aKOHHOI CHUJIM 1 HHUM BCTAHOBJIEHO
NOpYLIEHHS TpaB JIOAMHH 1 OCHOBOMOJOXHUX CBOOOJ, TrapaHTOBaHUX
Konctutymiero Ykpainu 1 Mi>KHapOJHUMH JOTOBOPAMH, 3rofa Ha 00OB’SI3KOBICTh
AKUX HaJaHa BepxoBHOTO panoro Ykpainu, Mae nperoauiiiaibHe 3HaYeHHS AJIs CY Y,
KWW BUPILIY€E MUTAHHA PO JOMYCTUMICTh 10Ka3iB [124].

Cepen yKpaiHCHKMX HAyKOBI[IB ICHY€ JHCKYCiS WI0J0 OOOB’SI3KOBOCTI
npaktukn  €CIIJI  nng  HaumioHanbHUX CcyaiB. Jleski BYeHl MIATPUMYIOTh

000B’3KOBUI XapakTep TaKOi MPAKTHKH, 1HII X BKa3ylOTh Ha CYNEPEYHOCTI B
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HaIllOHAJIBHOMY 3aKOHOJABCTBI, IO 3aBa)KAIOTh ii OE3CYMHIBHIM 00OB’SI3KOBOCTI.
3akoH Ykpainu «[Ipo BuKOHaHHS pileHb Ta 3actocyBaHHs mpakTtuku €CILI»
PETYIIOE 10 MPAKTUKY, ajie BUKIMKA€E TEBHI KOMi3ii Ta mporanuuu. Hampukian,
BUHUKAE MMUTAHHS YU CTOCY€ETHCSA 11 3aKOH JIUIIE PillieHb TPOTH Y KpaiHu abo BCi€i
npaktuku €CIUL

YactrHa BYCHMX BKa3yIOTh Ha T€, IO BIH X04Ya 1 BUKOPHCTOBYE TMOHSTTS
«mpaktuka €ECID», ane (pakTUIHO HE MICTUTh MOJI0KEHb, K1 IPSIMO 3a00POHSIOTh
3acTocoByBaTu pitieHHs un yxBaiau €CIIJI, noctanoBieH1 moa0 HIKUX Kpaid [17].

O. I. CoGons, P. C. IOxek, I'. B. FOpoBcbka, K 1 OLIBIIICT HAYKOBIIIB
HiATPUMYIOTh 000B’s13KOBICTh piieHb €CIIJI, OCKUIbKM iX BHUKOPUCTaHHS SIK
JoKeperia rpaBa € HeOOX1JHUM €TarioM JIJIs afanTallii CHCTEMH MPaBOCY s Y KpaiHu
10 3akoHoaBcTBa €C, 30KpemMa NPUUHATTS HOPMAaTUBHUX AKTiB, sIKI 0a3yIOThCS Ha
npakThkax ta HopMmax npasa €C. Ha ix gymky, nmpaBoBa cucteMa Y KpaiHu HOBUHHA
BUBYATH Ta BpaxoByBaTH Yy cBoid mnpaktuili pimeHHs €CIJI, saxi € mieBuMm
IHCTPYMEHTOM rapaHTyBaHHsI 3aXUCTY IpaB, CBOOO/ Ta 3aKOHHUX 1HTEPECIB 0COOH,
CIPUSIOTH BJIOCKOHAJICHHIO aKTIB KPUMIHAJILHOTO IpoLeCyaIbHOTO
npaBo3actocyBaHHs [29, c. 27-31].

VY cmpasi «Pannes npotu Kinpy ta Pocii» Ne 25965/04 Big 07 ciuna 2010
pPOKy €BpoOMenchKUi CyJ 3 MpaB JIIOJUHA BU3HAB, 110 OOUJIBI JEPKaBH MOPYIIHIH
cBO1 3000B’s3aHHSI 3a €BPONEICHKOI0 KOHBEHINEIO 3 MpaB JoauHu. Kinp He
CTBOPHB HAJIC)KHY MPABOBY Ta aJIMIHICTpAaTUBHY 0a3y st OOPOTHOM 3 TOPTIBIICIO
JIOJIbMU Ta HE 3aXMCTHUB JOHBKY 3assBHUKA TOPTIBIIl JIFOJIbMH, HE3BAKAIOUN Ha SBHI
O3HaKH, 1[0 BOHA MorJja OyTH kepTBoto. Pocis, 31 cBoro 60Ky, HE MpoBea HAJICKHE
po3ciigyBaHHS OOCTaBHMH ii BepOyBaHHS Ta CMEpTi, Ta HE BXKHWJIA 3aXOMIB IS
BUABIIEHHs 0C10, mpuueTHUX A0 ii BepOyBaHHsA. Cya Takox Bu3HaB, mo Kimp
NOpYIIMB CTaTTi0 2 (IpaBO Ha JKUTTA), OCKUIbKM He 3a0e3neunB e(EeKTUBHE
po3ciilyBaHHsl cMepT1 KiHku [211].

VY cnopasi «B.®. npotu @pantii» (Ne 7196/10 Big 29 nucronana 2011 poky)
3asBHULSA, siKa Mana Oytu paemnoproBaHa Ao Hirepii, crBep/kyBaia, mo ii

JienopTallisi Hapakaja ii Ha pU3UK NOBEPHEHHS 1O MEPEK1 MPOCTUTYIIIT Ta perpeci,
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a Hirepidicbkka Biaga He 3Morna O 1 3axuctutu. Ane Cyn Bu3HAB 1i CKapry
HEMPUIHATHOIO, OCKUTHKU HE OyJI0 JOCTaTHBO JOKa3iB TOTO, IO Biajaa 3Hana ado
noBMHHA OyJia 3HATH MPO ii CTaTyc >KEepPTBU TOpriBimi Jroapmu. Cya Takox
BIJI3HAYWB, 1[0, XO4Ya HIrepiliCbKe 3aKOHOJABCTBO HE ITOBHICTIO €(EKTHBHC B
00poTHO1 3 MPOCTUTYINEID, AOCATHYTO 3HAYHOTO MPOTPECy, 1 3asiBHUIL MOTJa O
OTpUMATH JIOTIOMOTY Ticiisi moBepHeHHs [203].

V cnpasi «M. Ta iH1 npotu Itamii Ta bonrapii» (Ne 40020/03 Big 31.07.2012
POKY), 3aBHUKH, POMHU 32 HAI[IOHAJIBHICTIO 3 bonrapii, Ckap>KUJIUCs Ha Te, 0 MICIs
MpaIoBaTH, KPacTU Ta MiJAaBad CEKCyalbHOMY HACHIBCTBY 3 OOKY pPOMCHKOI
ciM’i. BoHM TakoXX CTBEpIKyBajH, 10 ITajilicbKa BiaJa HE MPOBEJia HAJIEKHOTO
po3sciinyBaHHs nux nojaid. Cyn BIIXWIMB cKapru 3a crartero 4 (3abopoHa padbcTBa
Ta MPUMYCOBOI TIpalli) Ik HEOOTPYHTOBaH1, OCKUIBKA HE OyJIO JOCTAaTHIX JOKa3iB
TOpriBal JoabMU. [IpoTe cya BU3HAB, IO 1TAIIWCbKI OpraHd BIajayd HE MPOBEIU
e(EeKTUBHOTO PO3CIIiTyBaHHS BUITA/IKIB MOOUTTS Ta 3rBAITYBAHHS HEMOBHOIITHBOI,
10 € MOPYUIEHHSIM CTaTTi 3 (3a00poHa HEMOJACHKOro abo TaKoro, 10 MPUHIKYE
T'AHICTB, TOBOKEHHs) [210].

VY cnpaBi «F.A. npotu Cnonyudenoro KopomiBctBay (Ne 20658/11 Bix
10.09.2013 poky) 3asBHuMIS 3 ['aHM CTBEpIXKyBajla, MMIO 1i MNPOJAIH 10
BenukoOputanii Ta npumyiiyBalid 10 NpocTUTyiii. Bona moboroBanacs, o
nenopraiist 10 ['aHu mOCTaBUTH ii M1J] 3arpo3y 3HOBY MOTPAIUTHU IO PYK TUX CaMHUX
a00 HOBHX TOPrOBIIB JIOJAbMH. BoOHA TakoX 3asBisia, M0, OCKUIBKH BOHA
sapasmwiacs BIJI y BemukoOputaHnii BHACHIZOK TOPTIBII JOJBMH, JI€pKaBa
3000B’s13aHa JTO3BOJUTH i 3aJUIIUTHCS JJIs1 OTPHUMaHHS HEOOXiTHOTO MEIUYHOIO
nikyBaHHs. Cyq1 BIAXWJIUB ii CKapru 3a cTaTTsMu 3 1 4 K HENPUUHATHI, OCKUIbKY ii
CKapra He BIJIIOBIJaja KpUTEPisIM IPUIHATHOCTI, Yepe3 He BUYEPHaHHs 3aIBHUKOM
MOJIMBOCTEHN 3aXHUCTy Ha HalllOHAJILHOMY piBHI [198].

Crnpaga «JI.€. mpotu I'peniin (Ne 71545/12, 21 ciuns 2016 p.) cTocyBanacs
rpomaasiku Hirepii, sika cTajna >KepTBOIO TOPTiBJIl JIIOABMU 3 METOI CEKCYalbHOI

excrutyatamii B ['pewii. 3asBHunsg Oyna oQiuiiHO BH3HAaHA >KEPTBOIO TOPTiBIl
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JTIOABMH 3 METOI0 CEKCYaJIbHOTO XapakTepy eKcCIulyaTallii, mpoTe iil noBenocs
YeKkaTu OlulbIle JeB’SATH MICAIIB mMicis 1HQOpPMYyBaHHS OpraHiB BIagud Mpo il
CUTYaIIilo, IO TOTO, SIK CUCTEMA TIpaBoCcy s oiliiHo Hamana i 1ei craryc.

Bona nonana ckapry Ha Te, 10 TpelibKa BJIaJa He BUKOHAIA CBOI MO3UTHBHI
3000B’s13aHHSI 3TiAHO 31 cTaTTero 4 €BPOMEChKOT KOHBEHINIT 3 TIPaB JIFOAWHH, SKa
3a0oponsie pabcTBO 1 mpumycoBy mpaifo. Cya TOCTaHOBHB, IO MaJO MICIE
nopyuieHHs crarti 4 (3abopoHa npumycy npaui) KoHBeHIli1, Ta BCTAHOBIEHO, 110
e(DEeKTUBHICTh MONEPEAHBOTO PO3CIIIYBaHHS Ta MOJAIbIIE PO3CIIAYyBaHHS CIIpaBU
0yJ1I0 CKOMITPOMETOBAHO HU3KOIO HeNO1KIB. KpiM Toro, mij 4ac aaAMiHICTPaTUBHOTO
Ta CyJIOBOr0 MPOBA/KEHHsI, OYyJIO BIJ3HAYEHO YMCJICHHI 3aTPUMKHU Ta HEIOJIKU
IOJI0 MPOLIECYaJbHUX [id, 10 CHPUYUMHWIA TPUBAIICTH CYAOBOrO MpOLECY 1
BIJICYTHICTh €(EKTUBHOrO 3aco0y IMPaBOBOTO 3aXHMCTy, B TOMY YHCII IpaBoO
3asBHUII HA CIyXaHHS MPOTITOM PO3YMHOI0 CTpOKy [207].

VY cnpasi «J. Ta iH11 npotu ABctpii» (Ne 58216/12, Big 17 ciunst 2017 poky)
Hruiocss mpo JBOX rpoMaJssHOK DUIINMIH, SKI MpaloBajd MOKOIBKaMU y HapH 3
OAE 1 ctBepKyBaiy, MO iX €KCIUIyaTyBalIM Mijl 4ac KOPOTKOro nepedyBaHHS Y
Bigni. ABgcrpiiichka Biaja NpUNMHWIA PO3CIIAYBaHHS dYepe3 BIACYTHICTh
IOPUCIUKIIII 1IOJI0 3JI0UMHIB, CKOEHUX 32 KOPAOHOM. €Bponeichbkuil cya 3 Impas
JIOJIMHU TIOCTAHOBUB, IO ABCTpiS BHKOHala CBIM OOOB’S30K MIOJO0 3aXHUCTy
3asBHUKIB, K MOTEHIIMHUX >KEPTB TOPTIBII JIOJIbMHU, 1 HE 3HAWIIOB MOPYIICHHS
ctatTi 4 (3abopoHa mpuUMycoBoi mpaili) ado crarti 3 (3a00poHa HENMACHKOTO ab0
TaKOT0, 110 MPUHIKYE T1AHICTD, MOBOKEHH) [199].

VY cnpaBi «Yoymypi ta inmi mporu I['pemii» Bim 30 OGepesns 2017 p. 42
rpomMajsinrHa banrnagem 6ynu 3aBepOoBaHi B pisHUX yacTuHax [ 'pertii 115t poboTn
Ha TONYHUYHIN pepmi B Manonani 6e3 103801y Ha poboTy. IxHi po6oTozasii He
BUILIATWIIM iM 3apoOITHY IUIATy 1 3MYILIyBajd MPAaLIOBaTU B TSXKKUX YMOBax IiJl
HarJiA10M 030pO€HOI OXOPOHM. 3asIBHUKH CTBEPJUKYBAJIM, IO CTAIH KEPTBAMHU
OPUMYCOBOI Ipalll, 1 BUMaraiau BiJl JE€pXaBU 3aXHUCTY BiJ TOPTiBIl JIIOJAbMHU Ta
nokapaHHs poOOTo/aBIiB. €BPOMEWCHKUIA CyJ 3 MpaB JIIOJWHU BCTAHOBUB, IO

JepkaBa He 3abe3neymna iM epeKTUBHUI 3aXMCT, 10 MPU3BENO A0 MOPYIIEHHS
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cratTi 4 (3abopoHa mpumycoBoi npariti) Konsenrii. Cya 3a3HauyuB, 110 CUTYaIlis
3asBHUKIB OyJia BUIIAQJKOM TOPTiBIIl JIOJbMU Ta IPUMYCOBOI TIpaili, 1 IepxKaBa HE
BHKOHAJIa CBOiX 3000B's13aHb MO0 3ar00IraHHS TOPTIBJIl JIOIBMH, 3aXHCTY KEPTB
1 ToKapaHHs BUHHHX [216].

VY cnpasi «T.I. Ta iami npotu ['pertii» (Ne 40311/10 Bix 18.07.2019 p.) Tpoe
KIHOK 3asBHJIU, IO CTAJIHM >KEPTBAMHU TOPTIBIIi JTIOIbMH, 1 OyJId 3MYIIICHI TTPAIFOBATH
noBisimu y I'penii. BoHu ckapkuiucsi, 10 Tpellbka Biajla HE BUKOHANA CBOIX
3000B’s13aHb MO0 KpUMiHAII3alli TOPTiBIIl JIOJAbMHU Ta NPUTSITHEHHS BUHHUX 10
BIJIMOBIJABHOCTI, a TAKOXK BKa3yBaJld HA HEMOJIKU B PO3CIIyBaHHI Ta Cy/I0BOMY
posriianl. Cya BcraHOBUB nopylieHHs ctarTi 4 KoHBeHli Ta BU3HAB, 10 MPaBOBA
0a3a He OyJyia e(eKTUBHOIO Ta JOCTATHLOIO JIJIsl IOKapaHHs TOPTOBIIIB JIFOAbMU 200
3anoOiranHs Topriii JoapMu. CyJl 3a3HauuB, IO Biaja HE PO3CIiayBajia CIpaBy 3
HAJIEKHOIO PETENbHICTIO, a 3asBHUKMA HE OylIM HAJIEKHUM YWMHOM 3alydyeHl 110
npouecy [213].

VY cnpasi «C.M. potu Xopsatii» (Ne 60561/14 Bix 25 uepBus 2020 poky)
i1HKa 3 XOopBarii mojiaja cKapry Ha Te, 110 CTajia KePTBOIO TOPTiBIi JIOABMHU Ta
Oysia 3MyllleHa 3aiiMaTHUCs MPOCTUTYIIE€0. BoHa crTBepmkyBana, 1o odimiiiHa
peaxiiis Ha 11 3BUHyBaYeHHs OyJia HeHAJIE)KHOI0. €BPONEHCHKUIA Cy /T 3 IPaB JIFOUHU
BU3HAB MOpPYIIEHHS cTarTi 4 (3a0opoHa mpumycoBoi npaiii) KoHBeHiiii, Bka3aBiu
Ha HENIOJIKA B PO3CTiAyBaHHI 11 3asBM TPO NPUMYC O MPOCTUTYIT 3 OOKy
xopBarchbkoi Brnagu. CyJl TakoX BUKOPHUCTaB IO CIpaBy, 00 YTOYHHUTH CBOIO
MO3UIIII0 TIOA0 TOPTIBII JIIOABMH 3 METOI eKCIutyartarlii mpocTutymii. Bix
MiKPECTIUB, M0 MOHATTS «IMpUMycoBa ab0 00OB’S3KOBa Mpalsi» 3a crarrero 4
KonBenmii copsiMoBaHe Ha 3axUCT BIiJ CEPHO3HOI EeKCIuTyaTallii, 30KpemMa
IPUMYCOBOI TPOCTUTYL1I, HE3AJIEKHO BIJ TOTO, UM MOB’s3aHA BOHA 0€3M0CEPETHbO
3 Toprieiueto JroasMu. CyJl BUSBHB, 10 CTATTS 4 MOKe OyTH 3aCTOCOBaHA y CIPaBi
3asiBHULI, OCKUIbKA OYJIM TMPUCYTHI O3HAKW TOPTIBII JIOABMU Ta HPUMYCOBOI
IPOCTUTYII, Taki AK 3JOBXHBAHHS BIAJ0I0 HAJ Ypa3iMBOIO 0OCO000, MPUMYC,
oOMaH 1 TMpPUXOBYBaHHSA. 30KpeMa, WMOBIpHMA KpHUBAHHUK 3asBHULI OyB

NOJIILIEMChKUM, SIKMI mepmuM 3B’si3aBcst 3 Hero depe3 Facebook, 3mycuBmm ii
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MOBIPUTH, IO JTOTOMOXE 3HAWTU POOOTY. 3aMiCTh IILOTO BiH OpraHi3yBaB ii
cekcyanbHy ekcruryatamito. Cya BCTaHOBHB, IO OPTraHM MPOKypaTrypu Oyiu
3000B’s13aH1 PO3CIiAyBaTH Il 3BHHYBAUCHHS, ajie¢ HE BUKOHAJIU CBOE 3aBIaHHS
HAJIC)KHUM YHHOM, HE OTIMTABIIIH BCIX MOXJIMBUX CBIIKIB. L{e mpu3Beno g0 Toro, mo
CYIOBHI PO3TJISAN MEPETBOPHUBCS HA MPOTHUCTOSHHS CIIIB MK 3asSBHUICIO Ta Il
AMOBIpHUM KPUBIHUKOM, 1110 CYTTEBO MiAIpBAJIO 3JaTHICTh HAI[IOHAILHUX OpraHiB
BJIQJW BUSBHUTH CIPABXKHIO TMPHUPOAY IXHIX CTOCYHKIB Ta 4 Oyna 3asBHUIIA
HacIpas/i ekciutyaToBaHa [212].
VY cnopasi «V.C.L. ta A.H. npotu Cnonmyuenoro KopomnisctBay (Ne 77587/12
Bl 16 motoro 2021 p.) ABOE HEMOBHOJITHIX B’€THaMUIB OyJlM 3BUHYBay€Hl Ta
BU3HAIN ce0¢ BUHHUMH Yy 3JI0YMHAX, OB’ I3aHUX 3 HAPKOTHKAMHU, TTICJIS TOTO 5K 1X
3HAWIUIM MPAIIOIOYMMHU CaJiBHUKaMH Ha (pabpukax 3 BUPOOHHUIITBA KOHOIEb y
BenukoOpuranii. Ilicns ixXHIX 3acymKeHb KOMIIETEHTHMM OpraH BH3HAaB iX
KEPTBAMU TOPTiBIL JIFOIbMU. 3asIBHUKH CKap»KUJIUCS Ha Te, 1110 BiIaJla He 3aXUCTHIIa
iX K >KepTB TOPTiBII JIIOJIbMH, HE TPOBEJIA HAJIEKHOTO PO3CIIyBaHHA Ta HE
3a0e3neyniia CIpaBeJIMBOro Cy10BOTO po3rsiay. Lle OyB mepiiuii BUnaaok, Kojiu
Cyn posrisas 3B’ 130K Mixk crarTero 4 Konseniii (3abopoHa mpruMycoBOi Tpaitii) Ta
TIEPECIIiIyBaHHSIM KEPTB TOPTiBii JoibMH. Cyjl BCTAHOBUB MOPYIIEHHS CTAaTTi 4,
OCKIJIbKM BJIaJla HE BXKWJIA HAJEKHUX 3aXOJIB JUIsl 3aXUCTY 3asBHUKIB, sIKI Oynu
MOTEHI[IHHUMU KePTBAMHU TOPTiBII JIoAbMHU. He3Bakaroun Ha Te, 110 0OCTaBUHU
iXHBOI CITpaBU BKa3yBaJId, III0 BOHU OYJIH )KEPTBAMU TOPTiBII1 JIFOABMU, iIM BCE OJHO
BUCYHYJIM 3BHHYBaueHHs 0€3 TMOMEPEeIHhOrO0 PO3TISAAY I1XHBOI CHUTYyaril
KOMIIETEHTHUM opraHoM. HaBiTh micisi TOro, sk BoHHM Oynu o(imiiiHO BHU3HaHI
KEPTBAMHU TOPTIBII JIIOJBMH, TIPOKypaTypa HE BpaxyBajia 1€ HaJC)KHUM YUHOM 1
IPOIOBKIIIA TIPUTSITHEHHS 1X 10 BiAnoBiganbHOCTI. Cy/1 BU3HAB, IO 1€ CYTIEPEUNUTh
00OB’SI3KY JI€p’KaBU 3aXUILATH 3aABHUKIB K MOTEHLINMHUX ab0 BXE BU3HAHUX
XKepTB TopriBial moAapMu. Kpim Toro, cynoBuil mnpounec OyJi0 BHU3HAHO
HECIpaBeNIMBUM, 1110 Topyuiio ctaTTio 6 §1 Konsentiii (mpaBo Ha cripaBeJIMBUN

cyn) [200].



95

VY cnopasi «A.L. npotu Itanii» (Ne 70896/17 Big 01 kBiTHs 2021 p.) Hnuiocs
PO HIrepiichKy O1KEHKY, MaTip ABOX JIITEH, sika Oysa >KepTBOIO TOPTIBII JIFOABMHU
Ta mepeOyBaja B ypa3IMBOMY CTaHOBHII. BoHa ckapkwiiacs Ha Te, MO Cya0Ba
3a00pOHa Ha KOHTAaKT 13 AIThbMHU MOPYIIHIIA ii MpaBO Ha CiMeiHe XUTTS (cTarTs 8
KonBen11ii), OCKUIbKH CyIu HE BpaxyBalld BaXKJIMBICTh CIMEHHOTO >KUTTS Mif 4Yac
IPOBAKCHHS, SIKE TPUBAIO TMOHAJ Tpu poku. Cya BHU3HAB MOPYIICHHS CTATTi §,
3a3HAUMBIIY, 110 HEAOCTATHHO YBaru OyJO MPUAUICHO YpPa3IWBOMY CTAHOBHIILY
3asiBHULIL, IKa MOCTpaXxaajia BiJl TOPriBil JroapMu. He3pakarouu Ha Te, 1o i 0yio
HAJaHO MEAMYHY Ta COLIAJIbHY JIONOMOTY, CyJy HE BpaxXyBaju ii ypa3iauBICTh NpU
OIIiHII1 11 0aThKIBCHKUX HABUYOK 1 MPaBa Ha KOHTAKT 13 AiThMu [202].

VY cnopasi «3onerud Ta iHi npotu AzepOaimpkany» (Big 07 sxoBtHs 2021 p.)
33 rpomansau bocuii Ta ['eprieroBuHU CKap)Kuiucs Ha Te, 0 BOHH CTaJH
KEpPTBAMU TOPTIBII JIOABMHU Ta MPUMYCOBOI Mpaii B AzepOaiimxani. Cyq BU3HaB
nopyuieHHs: myHKTy 2 ctaTTi 4 KoHBeHIIli, OCKIJIbKH a3epOaiPKaHChbKI OpraHH
PaBOCY/Jsl HE BUKOHAJIM CBOTO MPOILECYyalIbHOT0 3000B’sI3aHHS PO3CIAyBaTH Il
3BUHYBaueHHs e(heKTUBHO [204].

VY cnpagi «KpauyHoBa npotu bonrapii» (Big 28 muctonama 2023 p.) 3a1BHHISA
HamMarajacs OTpHMaTH KOMIIEHCAIII0 3a 3apo0iTOK, KWW i TOPTOBEIb JIFOJAbMU
Bi/11I0paB y HEl i yac MpUMyCy J0 MpOCTUTylii. bonrapchbki cyau BIAMOBUIM 11 y
KOMIIEHCAllii, 3asgBUBIIM, IO ii 3apoOITOK cymepeuuTh «ao0piii mopami». Cyn
Bu3HaB mopymieHHs crarrti 4 KoHBeHIii, OCKiJIbKM OONTapchKi Cyau He
30anmaHCyBaIM MpaBa 3asBHUII Ha KOMIIEHCAIIO 13 CycniuibHUMH iHTepecamu. Cyn
3a3Ha4YMB, IO Jep)kaBa 3000B’s3aHa HaIaBaTH >KEPTBAM TOPTIBII JIFOJIbMHU
MO>KJIMBICTh BHMaraTd KOMIICHCAIIiI0, TTOCHIAIOYMCh Ha BIANOBIIHI MiXXHapOIHI
norosopu. lle OyB mepimii BUIAAOK, KOJM CyJ BU3HAB IPaBO >KEPTBU TOPTIBII
JI0JIbMU Ha BIJIIIKOJTYBaHHS MaTepialibHOI mKoau [206].

[lepmmm noxiouum pimenHsm €CIUI y copasi «Scyiric 1 Limaiitic npotu
JlutBu» (12 rpynua 2023 p.), moa0 MeX TpaKTyBaHHsS TOPIiBIl JIIOJbMHU
KonBeHIiero Ta HallOHABHUM 3aKOHOJIABCTBOM. 3asiBHHKH, 3aCyJ/KEH1 3a

TOPTIBIIIO JIIOJABMH, CTBEPJKYBaJld, LIO0 HAI[lOHAJIbHI CYyIW HAJITO LIUPOKO
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TpakTyBajgu 3akoH. CyJ MOCTaHOBHB, IO HE OyJIO0 MOpYyIIEHHS cTaTTi 7 (Hemae
nokapaHHs 0e3 3akoHy) KoHBeHII11, OCKUIbKU TIIyMaueHHs 3aKOHY HaIllOHAIbHIUMHU
cynamu OyJo 4YITKMM 1 TiepenOadyyBaHUM, a 3asgBHUKA TIOBUHHI Oyiu
YCBITOMJIFOBATH, MO iXHI il MiANamaid IiJ BU3HAYCHHS TOPTIBII JIOABMHU 32
Kpuminansaum xogexkcom Jluteu [217].

VY cnpasi «Kas mporun Himeuunam» (Ne 31753/02 Bixg 28 wepBus 2007 p.)
rpoMagssiuH Typeuunnu, sikuil npoxkuB y Himeuuwmni Omusbko 30 pokiB, OyB
JETIOPTOBAHUM MiCisl BIAOYTTS YaCTUHU TOKAapaHHS 3a 3JI0YMHH, BKIIIOYAIOUU
TOPTIBIIO JIFOABMU. BiH CKapKMBCs, 1O JenopTallis Mopyniuia Horo mnpaBo Ha
npuBaTHe 1 cimMediHe XuTTd. CyJ NOCTaHOBUB, WO JAENOopTauis BiANOBigana
KouBeHi1ii, BpaxoBy0uu c€pio3HICTh HOTO 3104nHIB [205].

[IpenenenTaum pimennsm Cynay, 1010 BTPYYaHHS Yy TPaBO 3asBHHUKA Ta
IPOIMOPLINAHOCTI 3aKOHHIM MeTi OG0pOoThOM 3 TOPriBiCIO JIOABMHU y crpaBl «Tac
npotu benbriin [214] Ne 44614/06 Bin 12 tpaBas 2009 p. CripaBy po3risiaaiy Moa0
KoH(pickarlii mpuMileHb, BAKOPUCTAHUX Y 3B’S3KY 3 TOPTIBJICIO JIFOAbMHU. 3asIBHUK
nocuiaBcs Ha ctatTio 1 [lepmioro npotokoiy (3axuct BiacHOCT1), ane Cya BU3HAB
3as1By HEMIPUHHSATHOIO, 3a3HAUMBIIIH, 1110 BTPYYaHHS Y MPABO 3asBHUKA HA BJIACHICTh
OyJI0O TPONOPLIMHUM 3aKOHHIN MEeTi O0POTHOH 3 TOPTIBJICIO JIFOIBMHU.

OTxe, MOXHa 3pOOMTH BHUCHOBOK, IO TWTAaHHS TMPUTATHEHHSA [0
KPUMIHAJIBHOI BIAMOBIIAILHOCTI 32 TOPTIBIIO JIFOJBMH BUPIIITYETHCS MO-PI3HOMY B
pI3HUX KpaiHax.

[To-mepiie, KpuUMIHAJIBHUM 3aKOHOJABCTBOM Y JESKHX KpaiHax He
nepenbadeHa  OKpeMa  KPUMIHAIBHO-TIpaBOBa  HOpMa  (CTaTTsA)  IMIOAO
BIJIMOBI1AAIFHOCTI 32 TOPTIBJIIO JIFOIbMHU.

[To-npyre, 3aKOHOJABCTBOM  3apyODKHMX KpaiH BHU3HA4Y€HO  pI3HI
KPUMIHAJIHO KapaHi ()OPMH TOPTIBII1 JIFOJAbMH.

[To-Tpete, kBamiikyrodi O3HAKUM TOPTIBII JIOJABMH Y 3aKOHOJIaBCTBI
3apyODKHMX KpaiH BIJIPI3HSIOTHCSA. Y HOpPMax KpPHUMIHAJbHOTO 3aKOHOJABCTBA
OKpPEMUX KpaiH 100 TOPTIBII JIIOIbMU He nepe10aueHo 000B’I3KOBOCTI HAsIBHOCTI

METH eKCIUTyaTallii JIIOAUHHU, TEpPEMIUIEHHS MOTepIiaoi 0oco0u, MeTa MOXKe
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00MEKyBaTUCH JIUIIIE CEKCYATHHOIO EKCIUTyaTaIli€lo aO0 BUNHSATUCH JIUIIIE BITHOCHO
’KIHOK Ta J1BYarT.

[To-ueTBepTe, MOKapaHHs 3a TOPTIBIIIO JIFOIbMU B 3aKOHOJIABCTBI 3apyO1’KHUX
KpaiH MO’K€ BapilOBaTHCh BiJ JBOX POKIB MMO30aBIEHHS BOJII JO JOBIYHOTO
no30aBieHHsT Boyi. BogHowac B JeskuX KpaiHax He mepemabadeHa KOHQiIcKaIlis
MaiiHa Ta mTpad, a B 3aKOHOJaBCTBI OKPEMHUX KpaiH mTpad Moke CTAHOBUTHU COTHI
TUCSIY JT0apiB.

[lincymoByroUM BHKIAJE€HE 3a3HAUYMMO, MIO0 TEPEOCMHUCICHHS TEPMIiHY
TOPTiBJIS JIOJbMU Ta BIAMOBIJAIBHOCTI 3a HEI Mae BIAOYBaTUCh 3 ypaXyBaHHAM
MIKHAPOJIHOTO Ta 3apyO1kHOTO JoCBiay, CraryTy Ta pimenb MKC, a Takox pileHb

€Bponericbkoro Cyny Ykpainu.

BucHoBku 10 po3aiay 1

Y posmuti 1 mpoaHamizoBaHO — 3arajbHI  MOJIOXKEHHS  TEOPETHUKO-
METO/IOJIOTIYHOT0, ICTOPUYHOIO Ta MIKHAPOJHOTO XapakTepy, sIKI CTaHOBISTH
HAyKOBY OCHOBY JIJIsI TTOTQJIBIIIOTO JOCIIIIPKEHHSI KpUMiHAIbHOI BiIIOBIAILHOCTI 3
TOPTiBItO JtobMU. B pe3ynbTaT yoro 0ynu chopMyabp0BaH1 HACTYITHI BUCHOBKH:

1. BcranoBneHno, mo KpuMiHaJIbHA BIJAMOBIAANBHICTh 3a TOPTIBIIIO
JIOJIbMU € KOMITJIEKCHUM Ta CKJIQJHUM SIBUILEM 1 MOTPEOy€e TIMOOKOTO HAYKOBOTO
aHai3y 3 BHUKOPUCTAHHSIM CHUCTEMHOTO, IIaJe€KTUYHOTO, 1CTOPHKO-TIPABOBOTIO,
MOPIBHSUTHHO-TIPABOBOTO Ta (POPMATBHO-TOTMATUYHOTO METOMIB. 3aCTOCYBaHHS
WX TIAXOIB JJO3BOJISIE HE JIMIIE PO3KPUTH IOPHUIUYHY CYTHICTH TOPTiBIIl JIIOJIbMU,
a ¥ TmpoaHami3yBaTH COIIAJLHO-IPABOBI UYWHHWUKH, IO BIUIMBAIOTh Ha i
KpUMiHaTI3a1[il0 Ta MPaBO3aCTOCYyBaHHS.

2. 3’dCOBaHO,  LI0  MOHATIMHO-KATeropiaJibHUi  amapar,  SKUH
BUKOPUCTOBYETBbCSI Yy  cdepl  OpaBOBOrO  PEryJjloBaHHS  KPUMIHAJIbHOI
BIJIMOBIJAIBHOCTI 3@ TOPTIBJIIO JIIOABMHU, € JUHAMIYHUM 1 TOTPpeOy€e€ YTOUHEHHS 3
ypaxyBaHHSM MiKHAPOJIHHUX JIOTOBOPIB, YIACHHUKAMHU SKUX € YKpaiHa, B KOHTEKCTI

OpOTUJlI JAHOMY SIBUIIY, MNPAKTHMKM MDKHApPOJHUX Ta HAIlOHAIBHUX CYHIB.
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[IpoanainizoBaHO KaTeropii «TOPTIBIIS JTIOIbMUY, «EKCILTyaTaIlisD», KIIEPEMIIICHHSD,
«BepOyBaHHS», SIKI MAlOTh HE JIMIIE IOPUIUYHE, a W COIlaTbHO-aHTPOIOJIOTIUHE
3HAUCHHS, IO 3yMOBIIOE TOTPeOy Yy MDKIUCHUILIIHAPDHOMY aHami3l s
3a0e3neYeHHs] TMPaBOBOi  BU3HAYEHOCTI W €(PEKTHBHOCTI  KPUMIHAIBHOTO
TIePECITiTyBaHHS.

3. JocnimxeHHs NpakTUKU E€BPOMEHCHKOro Ccyay 3 TpaB JIOAUHH
JI03BOJISiE 3pOOUTH BHCHOBOK, IO TOPTIBJS JIIOJbMH BU3HAETHCS HE TIJBKU SIK
KpUMIiHAJIbHE MTPABOMOPYIICHHS, a i SIK Cepiio3He MOpyIIeHHS (yHIaMEHTaIbHIX
paB JIFOIMHH, TAPAHTOBAHUX, 30KpeMa, cTaTTero 4 €BporneiicbKoi KOHBEHLIII 3 MpaB
moauuau. €CIJI BcTaHOBUB MO3UMTHBHI 3000B’S3aHHS JIepKaB 1010 3an00IraHHs
TOPTiBII JIFOJIbMHU, HAJIEKHOTO PO3CIiTyBaHHS TaKUX 3JI0YHMHIB, TOKapaHHSI BUHHUX
1 3a0e3neueHHst €(heKTUBHOIO JOCTYIy MOTepniiux 1o mpaBocymas. Ll miaxonu
MaloTh OyTH HE TUIBKHM IMIUIEMEHTOBAHI B HAI[IOHAJIbHY MPABOBY CUCTEMY, ajie U
OyTH 6€3yMOBHUM CTaHIAPTOM JJIsl IEPKaBH.

4. IcTopuko-ipaBoBUi  aHami3  MIATBEPIXKY€E, MO  CTAHOBJICHHS
KpUMIiHAJIBHOI BIAMOBIJATBLHOCTI 32 TOPTIBJIIO JIIOJBMH TPOXOIUIO TPUBATHH 1
CyHNepewIMBUN NUIAX — BiJ MATPUMKHA Pi3HHX (opM paldCTBa JIEp)KAaBOO, J10
3aKpITUICHHS a0COMIOTHOI 3a00pOHM Ha OyAb-sIKI MPOSIBU €KCIUTyaTallii JIIOAUHH, Ta
IIPOTOJIONICHHS CBOOOIM JIIOJMHU SIK IIIHHOCTI. B YKpaiHi 1ieit mporiec Big0yBaBcs B
paMKax paastHCbKOTO KPUMIHAIBLHOTO KOJEKCY, M1 TUCKOM MI>)KHAapOTHO-TTPABOBUX
3000B’s13aHb, 30KpEMa B MEKax €BPOIHTETPALIITHOIO PO3BUTKY KpaiHH.

5. OcobOnuBe 3HAauYEHHSA, B YMOBaX BOEHHOTO CTaHy, y (opmyBaHHI
MIKHAPOJIHUX MIAXOMIB 10 KPUMIHATIBHOI BIAMOBITAIILHOCTI 32 TOPTIBIIIO JIFOABMU
mae Pumcbkuit craryt MixkHapogHOro KpuMiHajgbHOro cyay 1998 poky, skuii
BU3HAE TOPTIBIIIO KIHKAMU 1 AITbMH (POPMOIO 3JI0YMHIB IPOTH JIFOASHOCTI (CT. 7 1I.
I(g)), sAkmo Taki J1i BYMHSIOTBCA B KOHTEKCTI IIHPOKOMACIITAOHOrO abo
CUCTEMaTUYHOr0 Hamajay Ha LUBUIbHE HaceneHHsA. lle migBuiye MIKHApOJHO-
IPABOBUI CTaTyC 3JI0YMHY TOPTIBJIl JIOJbMHU, PO3KPUBAIOUM WOro r'yMaHITapHO-
paBOBY HEOE3IMEKy Ta 3aKpiIUTIOIYM TMOTEHIal MDKHAPOJAHOI KpUMiHAIBHOI

BI/IITOB11aJIbHOCTI BUHHUX OCI0.



99

6. EBomroriss  ykpaiHCHKOTO KPUMIHAJIBLHOTO 3aKOHO/JABCTBA, 30Kpema
3aMpoOBaJKEHHS CHEIabHOTO CKIIaay 3704uHy B cTtarTi 149 KpuminaieHoro
konekcy Ykpaiau B 2018 poiri, € peakii€ro Ha MiKHAPOJHI BUKJIMKH Ta MPaBOBI
3000B’s13aHHS JIepKaBu y cepi mpoTumii TOpriBiil JrOapMUA. HUHINIHA pemaxitis
noTpely€e BIOCKOHAIICHHS — 30KpEMa, B YaCTHHI yTOUYHEHHS BUI1B €KCIUTyaTallii, 1o
BIJIMTOBIIA€ T AX0AaM MI>KHAPOIHOTO KPUMIHAIBHOTO TIPaBa.

7. Amnaniz gocBiny npoBigHux aepxka (Himewunnu, CHIA, Kananwu,
@paHiii) Ta a3iiicbKUX KpaiH CBIAYMTH, MO €(EKTHBHA KPHUMIHAJIbHO-IIPAaBOBA
IPOTHIisl TOPTIBJI1 JIFOIbMU Nepe10ayae He JIMIE KpUMiHaIi3al11it0 0a30BOTO JIIsTHHS,
a W CTBOpPEHHS yMOB I WOTO BHSBJCHHS, PO3CIIAYBaHHS, MEPECIiTyBaHHS
OB’ sI3aHUX 3JIOYMHIB (MiApOoOKa TOKYMEHTIB, Jeraii3ailis J0XOA1B, MepeMilleHHs
oci0, cyporaTHe MAaTE€pPUHCTBO TOINO), KOH(pIckalmii MaifHa, 3a0e3nedyeHHs
MDKB1OMYOI B3a€MO/I11 Ta aKTUBHOT'O M1>)KHAPOJHOTO CIIBPOOITHUIITBA.

8. Hopmu mixkHapogHO-ipaBoBUX akTiB, 30KkpeMa Konpentiii OOH npotu
TpaHCHAIIOHAIBHOI OpraHizoBaHoi 31ounHHOCTI (2000 pik), [IpoTokomy 11010
MOTNEPEHKEHHST Ta TIOKapaHHS TOPTiBII JIIOJbMH, OCOOJMBO >KIHKAMH 1 JITbMHU
(ITanepmcrkuit mpoTokoi), a Takox Konsenmii Pamgu €Bpornu mpo 60poTely 3
Toprisiueto oapmu (2005 pik), 103B0JIAE€ 3pOOUTH BUCHOBOK, 10 CYyYacHUH MiAXi]T
70 TPOTHIIl [HOMY 3JIOYMHY Ma€ IHTErpoBaHUM XapakTtep 1 mepeadadae
3aCTOCYBaHHA SIK KPUMIHAJbHO-TIPABOBUX, TaK 1 COLIaJbHO-TyMaHITapHUX
IHCTPYMEHTIB 3aXUCTY MOCTPaKIAINX OCIO.

9. VY3aranpuenns nosutiit €CIJI, moa0 TOpriBii JH01bMU, TEMOHCTPYE
HeoOX1HICTh (hOpMyBaHHS €(DEKTUBHOTO HAI[IOHAIBHOTO MEXaHI3My i1eHTU (KA1
KEPTB TOPTIBII JIIOJBMH, OINEPATUBHOTO pearyBaHHS, pO3CIIAyBaHHS Ta
NPUTATHEHHS A0 BIANOBIJAIBLHOCTI, 3 OJHOYACHUM 3a0e3MedYeHHsIM peadimiTalii,
IOPUIUYHOIL JOMIOMOTY Ta 3aXUCTY MpaB norepniaux. Llei miaxig norpedye He uine
OpaBOBOi, a ¥ 1HCTUTYLIMHOI MOJEpHi3alli CUCTEMHU 3aXUCTy MpaB JIIOJAUHU B
VYkpaiui, npo 110 He OJHOPA30BO BXKE OYJIO 3a3HAUYEHO B YHUCIECHHUX MIKHAPOJIHUX

3000B’sI3aHHSIX JEPKABH.
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10.  3aramom, oOTpyHTOBAHO, IO €(PEKTUBHA MPOTHUIS TOPTIBII JIOIbMHU

SK CYCINUIBHO HEOE3NeYHOMY SIBHIY TJ00ambHOTO MacmrTaly moTpedye
KOMIUIEKCHOTO pedOpMyBaHHS KPHMIHAIHHOTO 3aKOHOJABCTBA, TapMoOHI3aIlii 3
MDKHApOJIHO-TIPABOBUMH ~ 3000B’s3aHHsAMHU,  ajanrtamii  npaktmku — €CILI,
IMIUIEMeHTalli HOpM PUMCBKOTO CTaTyTy, a TaKoXK MIXKIaily3eBOi B3a€MOMIl MIXK
opraHamMu BJaj¥, IPAaBOOXOPOHHUMH OpraHaMH, IIPABO3aXMCHUMH OpraHi3arlisMu
Ta COLIAJIbHUMU IHCTUTYIIsIMU. Lle 703BOMUTH HE JiMIlle MOCWIUTH KPUMIHAIBHO-
IPABOBUI 3aXHMCT IMOTEPHLIOI OCOOM, a W NPAKTUYHO peani3yBaTh CTaHAAPTU

TyMaHITapHOi O€3MEeKH Ta MpaB JIIOAUHU B CYJOBY MPAKTUKY.
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PO3JILT 2
KPUMIHAJIBHO-ITPABOBA XAPAKTEPUCTHUKA OB’CKTUBHMX 1
CYB’CKTUBHUX O3HAK TOPTIBJII JIIOJbMU

2.1. O0’ekT TOPriBJgi JIOABMH W 0COOJMBOCTI MOTEPMHIJIOro B CKJIAAI LBLOI0O

KPMMiHAJILHOTO NPABONOPYLIEHHS

VY cr. 11 KK VYkpainu 3a3HaueHo, 110 KPUMIHAIBHUM MPaBONOPYIICHHSIM €
nepeadayeHe KpumiHambHUM KOJIEKCOM CYCIUIBHO HEOe3NeuHe BUHHE JISHHS (s
a00 Oe3IANIbHICTh), BAMHEHE CY0’ €KTOM KpUMIHAJIBHOTO MpaBonopyiieHHs [120].
AJe He € KpUMIHAJIbHUM MPaBONOPYIICHHSIM Jiisi a00 Oe3AisUIbHICTh, fKa XOoua
dbopMabHO 1 MICTUTh O3HAKH OYJIb-SIKOTO JisIHHSA, ependauenoro num Konekcom,
ajie yepe3 MaJ03HAYHICTh HE CTAHOBUTH CYCIIIBbHOT HEOE3MeKH, TOOTO He 3amoisia
1 HEe MOIJIa 3aIOAIATH 1CTOTHOI IKOX (DI3UUHIN YU FOPUIUYHIN 0C001, CyCHIILCTBY
a0o0 jaeprkaBl. AHai3ylO4YM HaBEJICHE BU3HAYCHHS MOJKHA BHUIAUIMTH HACTYITHI
O3HAaKH KPUMIHAJBHOTO MpaBonopyiieHHs: nepegdadena KK Vkpainu nis abo
Oe3IsUTBHICTh, CYyCHIJbHA HEO0E3NeYHICTh, HASBHICTh BHUHHU, JMISSHHS, CYO €KT
KPUMIHAJILHOTO MTPaBOMOPYIIICHHS, HASIBHICTh BIJMOBIJAILHOCTI 32 BUMHEHE.

3a BUHSTKOM CYyCHUIbHOI HeOe3neKku, (GakTUYHO BCi BHUIIE BKa3aHI O3HAKH
CTAHOBJISITh — CKJaJl KPUMIHAJIHHOTO TPABOMOPYIICHHS, SKUH CKJIAIa€Thea 3
YOTUPHOX €JEMEHTIB: 00’€KT, O0’€KTMBHAa CTOpPOHA, Cy0 €KT Ta CyO’ €KTHMBHA
cTopoHa. Bci mi emeMeHTH MarOTh OOOB’SI3KOBI Ta (DaKyJIbTaTUBHI O3HAKH —
CyCHUThbHI BITHOCHHH, TPEAMET KPUMIHAJIHHOTO MPABOMOPYIICHHS, MOTEPITLTY
0co0y BiJi KPpUMIHAJIBLHOTO MPABOIMOPYIIEHHS, IO YU O€3MisUIbHICTh, HACHIIKH,
OPUYUHHO-HACHIIKOBUM 3B 30K MIDK JISHHAM 1 CYCHUIBHO HEOe3NeYHUMU
HACJ1JIKaMH, MicIle, 4yac, 00CTaHOBKa, CMOCIO 1 3acO0U BYMHEHHSI KPUMIHAIBHOTO
TIPABOTIOPYIIIECHHS.

TakuM UMHOM, CKJIaJT KPEMIHATHHOTO TTPABOTIOPYIIICHHS € BU3HAYATLHUM JIJIS

BU3HAUYEHHS NPABWIbHOI KBali(ikalii CyCHUJIbHO HEOE3NeYyHOro MisHHA, Ta
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HAssBHOCTI YW BIJICYTHOCTI BiJIIOBIIAJIHOCTI 3a JaHe MpaporopyiieHHs [121, c.
380-382].

JUis BU3HAYEHHS Ta PO3YMIHHA CKIaAy KOXXHOIO KPUMIHAJIBHOTO
IPaBOMOPYIIEHHS HEOOX1THO MiAXOAUTH 1HAUBITYyaIbHO JJO TOBHOTO Ta BCEOIUHOTO
BUBYCHHS  NPABOMOPYIIEHHS, 3  METOK  BCTAHOBJICHHA  KPUMIHAJIbHOT
BIJIMTOBIIATIbHOCTI 3a BUYMHEHE [isIHHS, Ta OOCTaBWH, IO OOTSKYIOTH abo
OM’SIKITYIOTh KpUMIHAJIbHE MpaBonopyuieHHs. Habip eneMeHTiB, O3HaK IISTHHS
3aBXIM Mae cnenupIuHui XapakTep, IHAUBIAYAIbHUM ISl KO)KHOTO KpUMIHAJIbHE
PaBOMOPYIICHHS.

3rigHo 3 4. 1 cr. 1 KK Vkpainu [120], 3akon YkpaiHu npo KpUMiHAJIbHY
BIJIOBIJIAJIbHICTh MAa€ CBOIM 3aBJaHHSAM MpaBOBE 3a0€3MEUYEHHS OXOPOHM IpaB 1
CcBO0OOJ JIIOAMHU 1 TPOMAJSIHUHA, BJIACHOCTI, TPOMAJICBKOTO TMOPSIAKY Ta
IPOMAJICbKOI  O€3MeKH, JOBKULIS, KOHCTUTYLIMHOTO yCTpOow YKpaiHu BiJ
KPUMIHAJIbHO-IIPOTUIIPABHUX TOCSTaHb, 3a0€3MeUeHHsI MUPY 1 O€3MeKH JI0JCTBA, a
TaKOX 3amo0iraHHsd KPUMIHAJIBHUM MpaBonopyieHHsM. s 3a1HCHEeHHS 1bOTO
3aBjaHHs KpumiHanbHUN KOJEKC YKpaiHW BH3HAuae, Kl CYCIUJIbHO HeOe3INeuH1
JISIHHS € KPUMIHAJbHUMU MPABOMOPYIIEHHSMHU Ta SIKI TOKapaHHs 3aCTOCOBYIOTHCS
10 0ci6, mo ix BuuHWIM [120].

VY Hayil KpUMiHaJIBHOTO TpaBa 00’€KT MPABOMOPYIICHHS 1€ 00O0B’SI3KOBa
O3HaKa OyJbp-SKOTO CKJIaay KpUMIHAJIBHOTO MpaBomnopyuieHHs. BoaHouac,
BU3HAYCHHS 00’ €KTa KPUMIHAJIILHOTO MIPABOMIOPYIIEHHS € OJTHUM 13 TIEPIIOPSTHUX 1
CHIpHUX THUTaHb, 10 HEOJHOPA30BO OyJIO MPEIMETOM HAYKOBOTO JOCIIJKEHHS
BueHux: M. baxkxanosa, O. Jlynoposa, B. Emenssinoa, B. 3enencbkoro, C. JInxosoi,
M. Kopxancekuii, B. Kyna, I1. Matumescrskoro, A. CaBuenka, B. Tariit Ta i

Sk 3a3HauaB, B. Tamiii [230] kBani(ikyBaTH BUMHEHHUN 3JI0YMH 32 00’ €KTOM
O03HAa4ya€ BCTAHOBUTH, a MOTIM 1 IOPUIWYHO 3aKPIIUTA B TOMY abO0 I1HIIOMY
MPaBOBOMY AaKTi, IIO0 MPAaBOBIAHOCUHH, SKWUM 3aloJIsTHO IIKOJY, OXOPOHSIOTHCS
NEBHUM KPUMiHAJILHUM 3aKOHOM.

O. V¢ [233, c. 145-150] 3a3HauaB, m0: «3HA4eHHs OO0’ €KTa 3JOYMHY JIs

KPUMIHAJIbHO-TIPABOBOI OIL[IHKK BUMHEHOTO JIISIHHSI MOJISITA€ B TOMY, 1110 BiH:
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v\ J1a€ MOXIIMBICTh 3’ICYBaTH CKJaJ KpHMMiHaJbHE IPAaBOMOPYIIECHHS HY
Ta IMiJICTaBU KPUMIHAJIHLHO-TIPABOBO1 OI[IHKK BUNHEHOTO JIISTHHS,

v\ BijoOpaxka€ CyTHICTh BUMHEHOIO KpMMiHAJIbHE MPABONOPYIICHHS HY,
foro  cycminpbHy — HeOe3meKy;, BH3HA4Ya€  BIAMEXYBaHHS  KpHUMiHAJIbHE
MIPABOMOPYIICHHS HY BiJ] IHIIUX CyMIXHUX KpUMiHAJIbHE MPABOMOPYIICHHS HIB 1
PaBOMOPYIIEHb;

v’ 3a0esmeuye MPaBUIbHY KPUMIiHAIBHO-NIPABOBY OIIHKY BYUHEHOTO Y
pa3l KOHKYpEHIIi KpUMiHAJIbHO-IIPABOBUX HOPM MiJi 4Yac BYMHEHHS JisSHHS,
NOB’SI3aHOTO0 3 TOMWIKO B O00’€KTl, Cy0’€KTI Ta 0cC001 MOTEPHUIOro BIJ
KpUMiHAJIbHE MTPABOTIOPYIICHHS HY».

Orxe, g NpaBWIbHOI KBaji(ikalli KpUMIHAIBHOTO MPABOMOPYILIEHHS,
MepI 3a BCE HEOOX1THO BU3HAYUTUCH 3 00’ €EKTOM, KWW NIepeOyBae I OXOPOHOI
3aKOHY Ta Ha SIKUi1 Oys0 3p00JIEHO MOCSITaHHA TISTHHSIM, Ta HaJJaTU IPaBOBY OLIIHKY
TaKUM J19M YU 0e311SJIbHOCTI.

3ayBaXUMO, WI0 OO0’€KT KPUMIHAIBHOTO MPABOMOPYIIEHHS — IIe
00OB’SI3KOBUH  €JIEMEHT CKJIaJly KpPUMIHAJIBHOTO MPaBONOPYLICHHS, HOro
HEBIJI’€MHA B3a€MOIIOB’ si3aHa yacThHa. CKJaJ KpUMIHAJILHOTO MPABOMOPYIICHHS €
CUCTEMOIO 13 MPUTAMaHHOIO il BHYTPILIHBOIO CTPYKTYpOIO, CKJIaJOBUMH SIKOi €
CYKYMHHICTh OO0’€KTUBHUX 1 CyO’€KTHUBHMX O3HaK, II0 BHM3HAYAIOTh BYHHECHE
CycnuibHO HebOe3neyHe MISHHS SK KpUMIHAJIbHE MPaBOMOPYIICHHS. Y YHHHOMY
3aKOHOJIABCTB1 MICTUTHCS BUUYEPITHHUM MEPENIK CYCIUIBHO HEOE3MeYHUX JiHb, SKI
Ha ChOTOJIHI BU3HAUYEHI SIK KPUMIiHAIBHI mpaBonopyiieHHs. OTxe, sl TOro oo
OyIp-sike CycHuIbHO HeOe3meuHe MisiHHS HaOysno craTycy KpPUMIHAJIBHOTO
IPaBOMOPYIIECHHS, @ BUHHY 0CO0Yy BH3HAJIM BUHYBATOIO, MEPII 32 BCE, HEOOX1IHO
BU3HAHHS HEOE3MEUHOCTI TAKOTO JIISTHHS J1F0YMM KPUMIHAJBHUM 3aKOHOJIaBCTBOM
[231, c.120].

OcobmuBoro yactuHoro KK VYkpainu nepenOaueHi KpUMiIHaJIbHO-IPABOBI
HOPMH, SIK1 MICTSATh MEPENIK 03HAK 00’ €KTIB KPUMIHAJIIBHOTO IPABONOPYIIECHHS, 1110
BUKJIQJICH] Y YITKIN MOCIOBHIM CUCTEMI, 1110 JJO3BOJISIOTh OOUPATH OXOPOHIOBAHY

3aKOHOM HOpPMY, sIKa HailOUIbIl TOYHO BHU3HAYA€ HIKOJY, 3aBAaHy KOHKPETHOMY
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MOPANIKY CYCHUIBHHX BIJTHOCHH, IIOJI0 3a0€3MeYeHHsI OXOPOHU CYCILIBHOTO
HOPSAKY.

Busnauennss 00’€kTa KOHKPETHOTO KPUMIHAJIBHOTO MPaBOMOPYIICHHS
6e3mocepeIHbO MOB’I3aHO 13 HASBHICTIO 3aKOHOJABYOTO PETYJIIOBAHHAM BIIHOCHO
i€ CUCTEMI KUTTEIISIILHOCTI CYCIIIBCTBA, TOOTO, (DAKTUYHO, 00’ EKTOM CKJIAIy
KPUMIHAJIBHOTO TPAaBOMOPYIIEHHS € 3aXUIIeHI KPUMIHAJIbHUM 3aKOHOM CYCIH1JIbHI
BITHOCMHHU, Ha SIKI MOCSTa€ KPUMIHAJIbHE MPABOMOPYIIEHHS, BHACIIAOK SKOrO
CIPUYMHEHA IIKOJAa ab0 ICHYE 3arpo3a CIPUYMHEHHS IIKOJHU 1 Kl OXOPOHSIOTHCS
KpUMIHAJIbHUM  3aKOHOM. BojHowac, TIOHATTS  O0’€KTY  KpHUMIHAJbHE
NPaBOMOPYIICHHS, HEOJAHOPA30BO MPOMOHYBAJIOCH MEPETISHYTH MPOBIIHUMU
HAyKOBISIMU, OCKUIBKM Ha iX OYMKY, O0’€KTOM OyIb-SIKOIO MpPaBONOPYILIEHHS
MOKYTh OyTH HE TUIbKHM CYCIUIbHI BIJIHOCHMHH, ajie ¥ 1iHHOCTI. Hampuknaz, 1. O.
bannypka Bu3Hauae 00’€KTOM 3J0YHMHY/KPUMIHAJIBHOTO MPaBOMOPYIICHHS Ti
CyCHIJIbHI BIAHOCHHH, IIIHHOCTI, MaTepiajbHI Ta HemaTepiajabHl Oyiara, Ha SKI
1ocsira€ KpUMIHAJIbHE TMPAaBOMOPYIIEHHS, 3aBAAal0Yd TEBHOI INKOAU, 1 fKI
OXOPOHSIOTHCS KpUMIHAJIBHUM 3aKOHOIaBCTBOM» [231, c. 55].

Y u. 1 cr. 149 KK VYkpainu [120] Bu3Hau€HO, 10 TOPTiBIS JIOJBMH, a TaK
caMo BepOyBaHHS, IEpPEMIIIEHHS, TEPEeXOBYBaHHS, Iepefada abo ojepKaHHS
JFOJIMHU, BAMHEH1 3 METOIO €KCIUTyaTallii, 3 BAKOPUCTAHHIM MPUMYCY, BUKPAJICHHS,
oOMaHy, MIAHTaXy, MarepiaibHOI YW 1HIIOI 3aJIKHOCTI MOTEPHIOro, MOro
ypa3IMBOro CTaHy abo MiAKYMY TPEThOi 0COOH, SIKa KOHTPOJIOE MOTEPIIOTO, s
OTPUMAaHHS 3T0JIM Ha HOTO EKCILTyaTaIlilo € TisIMH, 32 SIK1 epedaueHa KpuMiHaabHa
BIJIMTOBIIAIBHICTE. Take (opMyITIOBaHHS JUCTIO3UIIIT JOCTIHKYBaHOI HOPMH BKa3ye,
0 MMATAHHS 00’ €KTY TOPTIBII JIIOJBMH € OJHUM 3 HaWOIIbIN TUCKYCIHHUX cepen
BITYM3HSIHUX HAYKOBIIIB.

Tak, 30kpeMa, OUIBIIICTh HAYKOBLIB, Kl aHAII3yBaIM peAakuio crarti 149
KK Vxpainu, Bix 2001 ta 2006 p. (B.I. Bopucos, M.1O. bypsik, T.A. Boenna, O.T".
I'op6aub, C.B. I'pomoB, C.®. [lenucos, T.B. Jloaronenko, .A. ymko, K.B.
€actideena, JI.LIO. €roposa, Ta 1HIII1) BBaXKalOTh, 1110 OCHOBHUM 00’ €KTOM JaHOTO

MPaBOMOPYILIEHHST € ocoOucrta cBoOoda (BoJsisg) moauHU (abo XK CyCHiIbHI
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BIJIHOCHHH, sIKi 3a0e3IeuyioTh 0coOMCTy cBoOoay (Boito) mroaunaM) [5]. Bapro
3ayBa)KUTH, 1110 B JJAHOMY BHUIIQJIKy BYEHI OTOTOKHIOIOTH CBOOO Yy Ta BOJIO 0COOU
SK OAWH O00’€KT, HE PO3PIZHIOIYHM pi3HE CEMaHTUYHE 3HAYEHHS ITUX CIIB B
yKpaiHCBKiA MOBi, a00 OTOTOXHIOIOTH CBOOOJY BHUKIIOYHO 3 TEPEMIIICHHSM,
pO3yMitouH, SIK CBOOO Ty TIepecyBaHHs Ta/ab0 BUTBHOTO BUOOPY Miciis iepeOyBaHHS.
Boanouac, min cB000010, SIKY OTOTOXHIOIOTH 3 BOJICIO, 3a3BHYAil PO3YMIIOTh
0COOUCTY CBOOOTY, IO CKJIAIAE€THCS 3 (D13UUHOT MOKIIMBOCT1 0COOU BUTLHO OOMpaTH
Ha CBiil po3cy MicuenepedyBaHHs 0€3 0Yy1b-sIKOTO CTOPOHHBOT'O MPUMYCY.

OckiIbKM  OUIBIIICT, HAYKOBI[IB BKa3ylOTbh, 10 CBOOOAA JIIOAUHHU 5K
Oe3nocepeIHiM 00’ €KTOM TOPTiBIIl JHOIbMH, HEOOX1THO JOCIIIUTH 11€ TOHSTTS.

Crarts 29 Koncruryuii Ykpainu [105] 3akpimieno, mo: «KoxxnHa mroanHa
Ma€ MpaBoO Ha CBOOOAY Ta OCOOUCTY HENOTOpKaHHICTh. HixTo He Moxe OyTu
3aapemrToBaHuii a00 TpUMATHCS I BapTOI 1HAKIIE SK 33 BMOTHBOBAHUM
pILIEHHSIM Cyly 1 TUIBKM Ha MIJICTaBaX Ta B MOPSIKY, BCTAHOBJIEHUX 3aKOHOMY,
TOOTO, BUXOSIUH 31 3MICTY I1i€1 HOPMH MPaBO Ha 0OMEKEHHSI CBOOOIM Ma€ JiepKaBa
B 0c001 ii yTOBHOBa)XEHHUX CYJ0OBHX Ta IPABOOXOPOHHUX OPTaHiB.

VY cr. 5 KonBeH11ii npo 3aXyCT MpaB JIIOIUHHA 1 OCHOBOIIOJIOKHUX CBOOO [98]
rapaHTOBAaHO MPABO KOXKHOTO Ha CBOOOY Ta OCOOHMCTY HENOTOpKaHHICTh. Hikoro
HE MOKe OyTH T1030aBJIieHO CBOOOJM, KpIM TaKUX BHUIAIKIB 1 BIJMOBIIHO IO
IPOIIeAYPH, BCTAHOBJICHOT 3aKOHOM, III0 € aHAJOT1YHUM ITOJIOKEHHSIM YKPaiHChKO1
Koncruryii. €Bponeiicbkuii Cy/ 3 paB JIOANHU B CBOIX PIIICHHSIX HEOTHOPA30BO
3a3HayaB, M0 MiJ TMpaBoM Ha cBoOOmy B KoHTEKCTi cT. 5 Kouenmii [98] cmin
po3ymiTu izuuHy cBOOOIy 0coOM Ta rapaHTii 0OMEKEHHS CBaBUIBHUX apelTiB a00
3aTpuManb 3 OOKy nepxkaBu. BomHowac, mpaBo Ha CB0OOOQYy 1 OCOOHCTY
HEJIOTOPKAHHICTh PO3IISAAETHCA SIK €JIMHE 11JIE, 1110 TICHO MOB’S3aHO OJIUH 3 OJTHUM
1 Mg SKUM 3a3BUYail  po3yMIIOTh «CBOOOAY BII OyAb-KOrO CBaBUIBHOIO
IpOLECYaTbHOr0 4YM MaTeplalIbHOrO 3a3iXaHHsA Ha 0coOHCTy cBOOOAY» 3 OOKy
nep:kaBHUX oprauiB. [1i1 0cOOMCTOI0 HETOTOPKAHHICTIO y pllIeHH] €BpONENCHKOro
cyny, y cmpaBi «X mnpotu Cnomyuenoro KopomiserBay [201], po3ymierhbes

«rapasTis BiJl apelITy 1 HONepeHbOr0 YB’ I3HEHHS».
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BaxnuBum acnektom cr. 5 KoHBeHIl € Te, 10 I030aBJIEHHS CBOOOIH
MOBHMHHO 3JIHCHIOBATHCS JIMIIIE B paMKax 3akoHy [98]. Lleii 3akoH MOBUHEH MaTH
YiTKe BU3HA4YeHHs 1 OyTH mpo3opuM. €Bponeiichkuii Cy1 MIKpecauB, 0 JepKaBU
HE MaloTh NpaBa CTBOPIOBATH HOBI MIJCTAaBH IS apelITy YW 3aTPUMaHHS 1032
MexaMu, Bu3HaueHnMHu KoHBeHITI€r0. Y pslll pillieHb, TakuxX sK «JlykaHOB mpoTH
Bomrapii» [209] 1 «Hupmic ta Koymymmnac mpotu ['perii» [215], Cyn Bu3HaB
HE3aKOHHMMH BHIIAJIKM, KOJM 0coOM Oyiu mno30aBieHl BOJI 3 MOPYLIEHHAM
HaI[lOHAJIBHOTO 3aKOHO/IABCTBA.

[Tpotokonom Ne 4 no KonBeniii [235] BCTaHOBIEHO J0AaTKOBI T'apaHTii:
HIXTO HE MOX€ OyTH 1M030aBJICHUI BOJI1 JIMIIE Ye€pe3 HECTPOMOXKHICTh BUKOHATHU
JOroBipHE 3000B's13aHHS (CT. 1) a00 uepe3 3aKOHHUI BUO1P MiCIIsl IPOXKUBAHHS (CT.
2). i oOMexxeHHST MOXKYTh 3aCTOCOBYBATHUCS JIMILIE B IHTEPECaX HalllOHAIbHOI a0
IPOMaJICHKOI O€3MEeKH, OXOPOHHU 37I0POB'st a00 MOpaJli, 1 TOBUHHI OyTH HEOOX1THUMHU
B JIEMOKPAaTHYHOMY CYCIIJIbCTBI.

Takum unHOM, MojoxkeHHs cT. 5 KoHBeHiii, ¢pakTUYHO aHAJIOTi4yHI CT. 29
KoncTutyii Bu3Havae mpaBa Ha (pi3uuHy CBOOOY Ta OCOOMCTY HEJOTOPKAHHICTD,
BCTAHOBJIIOE MPOLEAYPY, AKY JIepKaBU MOBUHHI JOTPUMYBATUCA TIPU MO30aBICHHI
cBO0OOAM, 1 OOMEXYE MOXJIMBOCTI JAEp)KaB IMOJAO0 BTPYYAaHHS y Il TIpaBa, IO
HATBEPKYETHCS YUCICHHUMHU PIIIEHHSAMU €BPONENCHKOT0 Cyy 3 TIPaB JIFOIHHH.

[nma rpyma Buenux T.M. AmnydpieBa, [.A. Baprtunemnska, T.B.
Bapdonomeena, A.O. XKunkin, B.O. Kopnienko, A.I'. JIuzory6, O.C. Haymoga,
J1.0. Heromguenko, A.C. ITomitoBa, C.I. Ceneupknii, I.B. Cunraiscbka, Ta iHIIi,
NEPEKOHaHi, M0 OCHOBHUM OO0’ €KTOM TOPTIBJIi JIOAbMHU, SK KPHUMIHAIBHOTO
MIPABOMOPYIIIEHHS, € ocoOucrta cBoOoma (BoJiI) Ta OCOOWMCTAa HEIOTOPKAHHICTH
moauHu (a00 K CycHuIbHI BIJHOCHHM, IO 3a0€3Me4yl0Th 0COOHMCTY CBOOOIY Ta
0COOMCTY HEAOTOPKAHHICTH JitoAuHM) [4, ¢. 150]. IIpote, A.B. AHnpynIKko BoHOYAC
3a3Hauvae, I0: «JJIs XapaKTepPUCTUKU OO0 ’€KTa TOPTiBIl JIIOABMU OCOOHCTa
HEJIOTOPKAHHICTh CAMOCTIMHOIO 3HaUEHHsI HE Maey |5, c. 430—443].

BonHouac iHII JOCTIHUKK BKa3ylOTh, 110 OCHOBHMM 00’€KTOM TOPTiBII1

ToJIbMU € TrojckKa rigHicTh (.17, JIuzory0) [129, c. 9-11] abo x yecThb Ta TiaHICTD
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monuan (b.P. byxopies, /[.0. Heroguenko) [158, c¢. 306-316]. [IpoTuBHUKY I1i€]
TEOpii HAroJIONIyIOTh, IO 3TITHO aHai3y KPUMiIHAJBHUX MPOBAIKEHb, CaMe
TAHICTB MOTEPILIOT 0c00H, 0COOIMBO Y BUMAAKAX CBIIOMOI 3TOIM 0COOH, CTpaK1ae
y HallMEHII# KUTbKOCT1 BHIAJIKIB, a OT)KE, T1THICTh Ta YECTh HE MOKHA BBaXKaTH
HaBITh JOJATKOBUM 00 €KTOM. 3 II€I0 TE30I0 BAXKHO MOTOIUTHUCH, aI)KE TOPTIBII
JFOJIbMU SIK TIPOSIB CYCITITBHUX BITHOCHH IOJIO Y€CTi Ta TiAHOCTI 0COOHU HE MOXKYTh
OyTH B3a€MOMOB’SI3aHUMU IIiJl YaC 3aKOHHUX A1 OJHIET 0COOU BIAHOCHO 1HIIOI.
Taka cama mo3uiis BiIOOpa)k€Ha 1 y MIKHApPOJHUX JOKYMEHTaX, MOYMHAIOYM 3
cepenuHu MuHynoro cronirts. Hampuknaa, y IlpeamOym Konenuii OOH mpo
00pOTHOY 3 TOPTIBIICIO JIOABMH 1 3 €KCIUTyaTalll€El0 MPOCTUTYIIT TPETIMU 0cOOaMHU
(1949 p.) [97] 3a3HaueHO, IO «TOPTiBIAS JIOABMU ... HECYMICHI 3 TIJTHICTIO 1
I[IHHICTIO JIFOJICBKOT 0COOH 1 3arp0oXyr0Th J0OPOOYTY JIFOJUHHU, CIM'T 1 CyCHI1TILCTBAY.
@akTUYHO aHAJIOTTYHHUM 3MICT 3akpimieHo y npeamOyni Konsenuii Pagun €Bponu
PO 3aXOJU 100 TMPOTHAil TopriBii Joapmu (2005 p.), 0 «TOPTIBIIS JOABMU €
NOPYIICHHSM IPaB JIFOJIMHU Ta MOPYIIEHHSM I'JIHOCT1 i HETOTOPKAHHOCTI JIFOIUHI
[104]. Tlo3urisi MDKHApOAHWUX OpTaHi3alliil 3aJUIIWIach HE3MIHHOI B HOBOMY
CTOMITTI, 1O BimoOpaxkeHo y [mobGampHoMy mani aiii OOH momgo 60poTsdu 3
toprieneto moaeMu (2010 p.), me TOpriBis JIOAbMH BU3HAUEHA SIK «3JIOUMHHA
JUSUTBHICTD, 110 TOCATAE Ha T1IHICTH JIOJWHA W HETaTHMBHO BIIMBAE€ HAa PO3BUTOK,
mup 1 0e3neky Ta npasa Joauam» [51].

B Toi1 e uac, He3BakalOuuW Ha Te, M0 Yy MDKHAPOJHUX JOKYMEHTaX He
3aKpIIUIeHA YECTh K 00’ €KT TOPTIBII JIIOJIbMHU, aJie B 0ararbOx BUMAJKaX caMe BOHA
3a3HAYAETHCS K KATETOpis, 10 3a3Haa MOCATaHHS 3 OOKY i BAHHOI 0COOH.

OmHO3HAYHOTO TIIyMa4YeHHS MOHATTS «YECT1» B YKPAiHCHKOMY 3aKOHOIaBCTBI
He icHye. Tak, HanmpuKIa, M YECTIO PO3YMIIOTh, CYKYITHICTh BULIUX MOPATBHHUX
MPUHIIUIIB, IKUMU JIFOJMHA KEPYETHCS Y CBOiM rpOMaIChKii 1 0COOUCTII MOBEAIHITI
[31, c. 89]; BU3HAYAIOTh TAKOXK K MOpaJibHA CBIJIOMICTh Ta KAaTEropis €TUKH, IO
OXOIUIFOE MOMEHTH YCBIJOMJICHHSI 1HJIMBIZIOM CBOIO CYCIHUJIBHOIO 3HAa4Y€HHS U
BU3HAHHS IIHOTO 3HAYCHHS 3 OOKYy CyCHuIbcTBa. Dpas3eosiorisMm «MaTH YeCTh)»

O03HAYa€ BUPAKEHHS TOPAOCTI 3a HIOCh abo OyTH TIAHMM YOro-HeOyab, 13
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32JIOBOJICHHSIM IIOCh 3pOOWTH. 3araJibHO MNPUHUHATHM € BXHUBAHHS ISt
MiJIKPECICHHS BiAMOBITAILHOCTI 3a CBOI Jii, BIJICTOIOBAaHHS CBO€EI T1AHOCTI Tepen
IHITUMU JIIOABMU, BUPa3y: «UecTh Maro».

AHaNOTIYHUN KOHTEKCT CJIOBA «YECTh)» BHKIAJCHO B YKPATHCHKIM KJIACHII
Jleci Ykpainku: «Hexait xe Mu pabu, HeBUIbHUKY TIpojaxHi, be3 copomy, 6e3 gecTi,
— xai ke i Tak! A xT0 * Oynu Ti Bosiku ofBaxHi, Ll{o ix 310paB mig mpamop cBii
Cnaprak?». ToOTO, 3 IILOrO MOXHa 3pOOWTH BHUCHOBOK, III0 Y€CTh, SIK OO0’ €KT
TOPTiBJl JIIOJABMH, II€ MOpajibHAa KaTeropisd, sKa BigoOpakae MOYYTTS BIACHOI
JIOJICBKOI MPUPOAM, IJI SIKOI HE BJIACTUBI il HampaBlieHI Ha ii MPUHMKEHHS
ocoOucCTO cede, Ta 3ro/ly Ha MPUHUKEHHS BIJT IHIIUX. TakuM YMHOM, YECTh 1€ OLIbIII
MOpaJibHa KaTeropis, a He MpaBoBa.

Cepen BKa3aHMX BUYCHHX, € OKPEMI TPOTUIIEKH] TyMKH, B TOMY YHCII1, i 100
HEMOXJIMBOCTI OJTHO3HAYHOTO BU3HaUeHHsS 00’ ekty. Tak, S. I'. JIuzory0 3a3Hayas,
10 «3 OTJISA/ly Ha BUCOKY 3MICTOBHY JH(EPEHIIMOBaHICTh, @ 9YaCOM 1 MOJSPHICTh
T, [0 CTAaHOBJIATH COOOI0 HisiHHS, nependayeni 4. 1 c¢r. 149 KK, yiTko BU3HaUUTH
OCHOBHMM Oe3nocepefHii 00’€KT KPUMIHAJIBLHOTO TIPABOMOPYIIEHHS Manxke
HeMoxuBo» [129]. Okpim Toro, iHmi BueHi (O.B. ABpamenka, M.J. Jskyp,
B.M. Ilinropoauacekoro, €.JI. Ckymuma, A.B. IlleBuyka) oCHOBHUM
Oe3mocepeIHiM 00’ €KTOM TOPTIBII JIFOABMH BBa)KalOTh BOJIIO, YE€CTh Ta TIAHICTH
ocobu (ToOTO CyCNuIbHI BIIHOCHHHU, IO 3a0€3MEYyI0Th CBOOOTY, UeCTh Ta T1IHICTh
MoauHN). [CHYIOTh TaKOX W HIII JYMKH BU3HAYEHHS 00’ €KTY TOPTIBIIS JIIOJbMHU.
3okpema, A.M. Oprniean [166] Bka3zye Ha BUNAJKA BUMHEHHS TOPTIBII JIIOJABMH 32
3roJ1010 0COOHM, IO IPOJAETHCS, 1 TAKUM YMHOM IITKOJA 3aBJAEThCA HE (I3UUHIN
cB0001, yecTi abo TigHOCTI, a TPOMAJCHKIM MopanbHOCTI. CaMe TOMy, Ha TYMKY
BYEHOI0, HEOOXIJJHO  BH3HABaTU TI'POMAACBKY  MOpPAJIbHICTH  OCHOBHUM
Oe3nocepeHiM 00’€KTOM 3JIOYMHY, 1 BHECTH BIANOBIAHI 3MIHM Yy Ha3By Ta
PO3MICTUTH TOPTIBIIO JIIOAbMHU y po3aial XII «35104nMHM OpOTH TpOMaJChKOIO
nopsAnKy Ta MopaibHOCTI» OcobmmBoi yactuHn KK BIAMOBIZHO O OCHOBHOTO
0e3nocepeIHbOro 00’ €KTa bOro npasonopyueHHs [ 166]. Kputukyrouun Taky TOUKy

30py, Anapymko A.B. [14] cTBepimkye, 10 BKazaHa TMO3HUIIS € 3acTapiiioro,
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OCKITTbKH Oyinia chopMOBaHa Ha 3aKOHOJABCTBI 63 KpaiH, siKi OJIMIKYE IO TPETHOTO
JECATHIITTS HAIIOTO CTOMITTS 3MIHWIN 00’ €KT TOPTIBIIL JIOJIMU 31 3JI0YMHY MPOTH
MOPaJBLHOCTI Ha MPOTH CBOOOM Ta BOJI1 JHOUHU [ 14].

[cayroTes ¥ iHm Touku 30py. B.A. Kozak [92] cTBepmkye, mo TOpriBis
JIOABMH TOCSATA€ Ha CYCHUIbHI BIJHOCHHH, IO 3a0€3Me4yI0Th CBOOOAY, YeCTh 1
TiAHICTh 0coOu. BinnmoBiHO OCHOBHUM O€3M0cepeIHIM 00’ €KTOM € BIJHOCHHHU, SIK1
3a0e3MeuyoTh CBOOOAY JIIOAUHU, 0€3 J0IaTKOBOTO 000OB’SI3KOBOr0 00’€KkTa. A.A.
Heb6uToB Haroso1ye, 1o TOPTiBIIS JIFOABMHU MOCSATAE BUKIIIOYHO HA MPABO HA TIOBAry
710 T1JTHOCTI, Ha CBOOOJIy Ta OCOOMCTY HEIOTOPKAHHICTh, CBOOOY NEPECYBAHHS 1
BUIbHUI BUOIp MicIls npoxuBaHHs Jirogunu [161]. K.M. IckpoB nepexkoHaHuid, 110
Oe3nocepeHiM 00’ €KTOM BKa3aHOTO 3JIOYMHY € JIF0AUHA Ta ii cBoOoza [87].

OTtxe, MpoOBEJEHNI HAMU aHaTI3 ICHYIOUHUX TOYOK 30pY BITUU3HSHUX BUCHHUX
MO0Ka3aB, IO MEpeBa)KHAa OUIBIIICTh MIATPUMYE, TEOPi0, 110 00’ €KTOM TOPIiBIi
JTOIBMU € cBoOoAa (BOJisA) 0ocoOM, SIKi BHACIHIJIOK BUMHEHHS KPUMIHAJIBLHOTO
IIPABOMOPYIICHHS 3aMoOJil0€Thesl KoAa. [IpOTMBHMKM Takoi Teopii HaBOIATH
apryMEHTH, 1110 TTOTepIija ocoda B 0araTb0X BUIAKaX J1a€ CBIJIOMY YU HE CBIJIOMY
3rofly Ha BUYMHEHHS MPOTUIIPABHUX [I1i BIJIHOCHO ce0e, 1 TOMy B TaKOMY BHUIIAJKY
cBoOOMa (BOJISI) JIIOAMHKW HE MOXKE OyTH O00’€KTOM Ha SKHH BUMHSETHCS 3aMax
OPOTUINIPABHUM  JisiHHAM. A.B. AHIpYIIKO Haroyiomrye, 1[0 «OCHOBHUM
Oe3mocepeIHiM 00’ €KTOM TOPTIBII JIFOJBMH CJIiJT BU3HABATH CBOOOMY Ta T1IHICTH
ocobu B 00’e€KTHBHOMY 11 3Ha4eHHI (JIFOACHKY TiAHICTB)» [5]. YacTkoBO 3 1M
TBEPHKCHHSIM, MOXHA IOTOJIUTUCh, BOJHOYAC, Y BU3HAUYCHHX OO0 €KTaX HE Mae
’KOJTHOT 3raJIKU PO BOJTIO, IO € BIIMIHHOIO KaTETOPI€I0 BiJT CBOOOIH, ajie caMe BOJIS
BIUTMBA€E HA 37aTHICTh MPUHUMATH Ti, UM 1HIII PIIICHHS JIOJMHOI0, a OTXKE, BOJIS €
CaMOCTIMHUM 00’ €KTOM TOPTIBJIi JIFOAbMH, HA PIBHI 3 CBOOOOI0 Ta IHICTIO.

JlonatkoBuMu 00 ’€KTaMu TOPTiBIl JIIOJbMH, OUIBIIICTh JIOCIIJHUKIB
BKa3ylOThb JKUTTSA, 3JI0pPOB’S, YE€CThb Ta TIJHICTh JIOJUHU y CYO’€KTUBHOMY il
pPO3yMiHHI; CTaTeBY CBOOOJIa Ta CTAaTEBY HEAOTOPKAHICTh 0COOH, ii TPYAOBI IpaBa;
BCTAHOBJICHUHN TOPSIIOK 31MCHEHHS CIIY>)KOOBUMU 0COOaMHU CBOiX MOBHOBa)KCHbD;

NOPAOK IEPETUHAHHS AEPKABHOTO KOPJAOHY YKpaiHU, BCTAHOBICHUH NOPSIAOK
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TOoKyMeHToo0iry Tomo [19]. Bomgnouac, 6e3 *KUTTS, 310pOB’S, YeCTi Ta TiJTHOCTI
JIOJIMHU, CTAaTEBOI CBOOOIM Ta CTaT€BOi HEAOTOPKAHOCTI O0COOH, TPYAOBI IpaBa
noTepniioi ocoOu, MOPSIOK NEpeTHHAHHS JEP>KaBHOTO KOPAOHY YKpaiHu, Ta
1HIIOTO MEPEeNiK JOJATKOBUX (DaKyJIbTaTUBHUX 00’ €KTIB TOPTiBII JIOABMH OyB Ou
HE MMOBHUM, Ta HE B1100pa)xaB BCIO CYKYMHICTh CYCIUIbHUX BITHOCHH, K1 3a3HAIOTh

IITKO/TA BHACJIITIOK TOPTIBIII JIFOJIbMHU.

2.2. O0’eKTHBHA CTOPOHA TOPTIBJI JIOAbBMH

Kpuminaneaum npaBonopyuieHHsIM € nependoauene KK Ykpainu cycniibsHo
HeOe3neyHe BHHHE [isiHHSA (Iist a0o O€3isUIbHICTh), BUMHEHE CYO €KTOM
kpuMiHanpHOro mnpasonopymenss (cr. 11 KK Vkpaiaun) [120]. Kpuminanbue
IPaBOMOPYIIEHHS — 1€ He TUIbKM NpO HACHiAKW, ane ¥ nisHHS (#is abo
0e31IsUTBHICTD), TOOTO MOBEAIHKA 0COOH, siKa BiIOYBAETHCS Y Yaci Ta MPOCTOPI, sAKa
CKOIO€ CYCIIJIbLHO HEOE3MeYHOoro AisiHHS 3a NeBHUX oOcTaBuH. [Ipu boMy JroguHa
MOK€ BHUKOPHUCTOBYBATH PI3HOMAHITHI pecypcu i JOCSITHEHHS KPUMIHAIBLHO
MPOTUIIPABHUX HAMIPIB, BKIIIOUAIOYM MPUPOJHI CHIIM, 3HAPSAIIS YU 1HIII 3aCOOH.
OO0’eKTHBHA CTOPOHA KOXHOI'O MPABOMOPYIIEHHS OXOIUIIOE€ MPOLEC BUMHEHHS
3JI0YMHY, IO CKIAAAETHCA 3 Al YK Oe3MIsUTbHOCTI, TOJIH, IO MmepeayBain Ta/abo
CHPUYUHUIIY 3JI0YHH, Ta BUHUKHEHHS CyCHUIBbHO HEOE3MeUHUX HACII IKIB.

Takum ymHOM, 00’€KTHMBHA CTOPOHA TOPTIBI JIOABMHU SIK KpUMiHAJIbHE
npaBonopymieHHs, nepeadadene cr. 149 KK VYkpainu, motpedye mocmimkeHHs
0o0CTaBWH, TOB’SI3aHUX 13 30BHINIHIMU TPOSBAMH KPUMIHAJIBLHO MPOTUIPABHOT
MOBEIIHKH, TOOTO 11 Ta Oe31sbHOCTI 0coOu. OHaK, Take YMOBHE PO3MEKYBaHHS
Mae peaibHi MIJCTaBHU, Yepe3 T€, 00 KOXKEH 3 EIEMEHTIB 3JIOUHHY XapaKTepUu3ye HOTro
3 0COOJMBOI CTOPOHM, 1 PO3JIUIBHHI aHalI3 TaKUX EJIEMEHTIB JI03BOJISIE OUIBII
NIMOOKO YCBIJIOMUTH COLIaJbHY CYTHICTh Ta IOPUIAMYHE 3HAYEHHS 3JI0YMHY B
uimomy [85].

AHami3yroun CTPYKTYpy CKJIaay KPUMIHAJIBHOTO MPAaBOIMOPYIICHHS,

A.I'. JIuzoryd 3a3Hauae, mo «y mporect (GopMyTtOBaHHS KOHKPETHOTO CKJIaIy



111
3JI0YMHY Y JUCIIO3UIIISAX cTarel KpuMiHaIbHOTO KOJIEKCY YKpaiHU 3aKOHOIaBCTBO
3a3BUYaAll MPUJIIsLE€ HANHOUIBIY yBary came HOro o0’€KTHBHIN CTOpOHIi, 60 came
YITKICTh BU3HAYEHHS 30BHINIHIX 03HAK 37104MHY, ¥ dhopmi 1ii a0 6e3aisampHOCTI, 1X
CYCIUIbHO HEOE3MEUHUN XapaKTep, a TAKOXK HACIIIKH, 110 BAHUKAIOTh Y pe3yibTari
takux mii» [130, c. 180]. Take cupsiMmyBaHHs TO3BOJIsI€ 3a0€3MEUUTH OJTHO3HAYHE
TIYMadeHHS Ta 3aCTOCYBaHHsS HOpPM TpaBa. BogHouac, BueHUH BKasye, M0 1€ HE
Oo3Hauae, 10 00’€KTUBHA CTOPOHA MA€ HANBUIIY 3HAYUMICTh Y CTPYKTYpPl CKIAILy
3JI0YMHY, 00 yCi €JIEMEHTH 3JIOYMHY € OJTHAKOBO BAXXTMBUMH 1 B3aEMO3ICIKHUMH, 1
BUKOHYIOTh CBOIO YHIKalbHY (yHKIII0, 0€3 iX CYKYyHmHOCTI HE MOXKJIMBO
kBaiikyBaTh mneBHE MIAHHS K 37mounmH [131, c.120]. Lle Bka3zye Ha Te, LIO
BIJICYTHICTh XOua O OJHOTO 3 €JIEMEHTIB O3Haudae€, M0 CKJIaay KPUMIHAIBHOTO
IIPABOMOPYIICHHS B KOHKPETHOMY BHUIAIKy HEMAae€, 1 11¢ BHKIIOYAE MOKJIUBICTH
MPUTATHEHHS 0COOU 710 KPUMIHAJIBHOI BiJITOBIIaJIbHOCTI.

Takum yuHOM, 1715 3a0e3MedeHHs] HAJIeKHOI KBaTidikalili KpUMiHAIbHOTO
IPaBOMOPYIIEHHS Ta peai3allii NPUHIMIY BEPXOBEHCTBA IpaBa HEOOXIIHO
BpaxoByBaTU BCl €JIEMEHTH CKJIaJy KPUMIHAJIHHOTO MPABOMOPYIICHHS SK
piBHO3HAuHI. BiICYTHICTh X04a O OJHOTO 3 HUX HE JIMIIIC BILUIMBA€E HA MOXJIUBICTh
KkBamiikaiii JiSHHA, ajieé ¥ BUKIIOYA€E MPABOBY MOMKIIMBICTh MPUTATHEHHS 0
BIJIMOBIIAJIBHOCT], IO 1II€ pa3 IMiJKPECI0€ BaXKIUBICTH CHCTEMHOTO 1
30aJIaHCOBAHOTO ITIIXOY.

O06’exTHUBHA CTOPOHA KPUMIHAIBHOTO MPABOMIOPYIIECHHS — 11€ 30BHIMIHIN aKT
CYCHIJIbHO HEOE3NEYHOro TOoCATaHHS Ha 00’€KT, o IepedyBae IiJi OXOPOHOIO
3aKOHY, 1 SIKUM IbOMY OO’€KTY 3amOAiI0I0Th HIKOAY a00 CTBOPIOIOTH 3arposy il
sanomistHag [115, c¢. 120]. YcraHoBieHHs ii 0O3HaK BaKIWMBE I IPABUILHOI
KBa(ikalii KpPUMIHAJIBHOIO TMPABOMOPYUIEHHS, WOr0 BIAMEXYBAHHIO BiJ
CyMDKHMX JiiHb (SIK KPUMIHAJIbHO MPOTUIPABHHUX, TAK 1 HE KPUMIHAJIBHO
nporunpaBHux). Jlo TOro x, O3HaKM OO ’€KTUBHOI CTOPOHHU Oarato B 4YOMY
BU3HAYAIOTh CYCHIJIbHY HEOE3MEUHICTh CaMOro TOCSTaHHA Ta JONOMararTh
NOBHOIO  MIPOKO  PO3KPUTU  IHIII  €JIEMEHTHM  CKJIaay  KPUMIHAJIbHOTO

IPaBONOPYLLIEHHS.
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Hocnimxyroun 00 €KTUBHY  CTOPOHY  CKJIaJly  TPaBOMOPYIICHHS,
nependauenoro 4. 1 cr. 149 KK Vkpainu [120], HeoOXigHO BiA3HAYUTH, IO 32
CBO€I0 KOHCTPYKITIE€IO — I1e (popMalibHHI CKtax, TOOTO JJIs MpaBUIbHOI KBasi(ikarii
TOPTIBIIl JTFOJbMU TIOCTaTHBO HASIBHOCT1 CYCITITLHO HEOE3MEYHOT0, TPOTUIIPABHOTO,
BUHHOTO Ta KPUMIHAJILHO KapaHOTO JTisTHHS.

[IpoTunpaBHICTH  TOPTriBIi  JIOABMU  TPYHTYETbCA Ha  MOPYILIEHH]
OCHOBOTIOJIOXHHUX TIpaB 1 CBOOO JIOJIMHU, TAKUX K CBOOO/IA, O€3MeKH, T1IAHICTD 1
0co0MCTa HEIOTOPKAHHICTh. TOPTIBIS JIOJBMH SK TPOTHIPABHE SBHINE Ma€
CEepHO3HI HACHIAKUA JUJII BCHOTO CYCIIJIBCTBA, MIAPUBAIOYM COILIaJbHI 3B’ A3KH,
MOpajbHI 3acagd Ta MPaBOBY CHCTEMY, 0O B LEHTPl LBOrO0 KPUMIHAIBLHOTO
PaBOMOPYIIEHHS MOTEpIiia ocoda sIK HalBMILA COIlajbHA I[IHHICTh Ta OCHOBA
CyCHUIbCTBa, SKy 1030aBuiaM cBoOOAM BHOOpPY Ta 3arajbHOrO IIpaBa Ha
CaMOBHU3HAUYCHHS CBOTO >KHTTEBOTO NUIAXY. TakKUM YHUHOM, Jii, 11O MOPYIIYIOTh
dbyHIaMEHTAIbHI TPUHITUIIA TYMaHI3My 1 PIBHOCTI, 10 € 0a30BUMHU I[IHHOCTSMH
JEMOKPaTUYHOIO CYCIIJIbCTBA.

CycrinibHa HEOE3IMEUHICTh € OJIHIEI0 3 HAWBaKIIMBIIIMX CKJIAJIOBUX YaCTHUH
MiJICTaBU  KPUMIHAJIBHO-MIPABOBOI  3a00pOHU  OYyJIb-IKOTO  IPABOMOPYILIEHHS.
[IpoTunpaBHIiCTh Ta CycHiJibHa HEOE3MEYHICTh TOPTIBIL JIOJbMU HEPO3PUBHO
OB’ s13aH1, 00 3HUIIIEHHS 1HANBIyaIbHOT CBOOO U Ta T1THOCTI € TIEPETyMOBOIO JIJIs
Jerpaaarii comaabHUX BiAHOCHH. TOPTiBISA MIOABMU OE3MOCEPEIHBO TOCSITAE HE
TUIBKK Ha TIpaBa Ta CBOOOM, a 1 Oe3MmocepeHbO Ha JIFOJUHY, SKa MOXE KUTH Ta
PO3BUBATHCH JIUIIIE B CYCHUIBCTBI, B SKOMY HAasBHICTh BKa3aHOTO MPOTUIIPABHOTO
JSIHHSI BIUTMBA€ Ha COIllajbHI 3B’S3KH, IO € OCHOBOIO CTBOPEHHS, PO3BUTKY 1
(YHKIIIOHYBaHHS TpoOMajy, pPYHHYIOUM HalaroJkeHy cucremy. Kpurepiit
CYCHIJIbHOI HE0E3MEYHOCT1 € OJJHUM 3 HAaWBAKJIMBIIINX, 110 BKa3ye Ha SBUINA, K1
noTpeOyr0Th 3a00pOHH KPUMIHAIBHUM 3aKOHOM, 110 HE MOXJIMBO BCTaHOBUTH, 0€3
BU3HAYEHHS COLIAIbHUX IIIHHOCTEH, IKUM 0€3MOoCcCepeHbO 3aMOII0ETHCS a00 MOXKE
OyTH 3amoisiHa MIKoAa, 1l MacIITaOHICTh Ta CIIPUYMHEH]1 HACTIAKH. TakuM YuHOM,
1€ KpUMIHAJIbHE MPaBOMOPYUIEHHS (DAKTUYHO MEPETBOPIOE JIOAUHY Ha 00 €KT

MalHOBUX yroJ, Mo30aBisitoun il cratycy cyO’exkra mpaBa. Jledki BYeHi
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HarOJIONIYIOTh, 1110 TaKa CYCIUJIbHA HEOE3MEYHICTh BUMAra€ MakCUMaJIbHO JKOPCTKOT
peaxinii 3 OOKy Jiep>KaBu, OCKIITBKH HAETHCS TPO 3aXHUCT (yHIAMEHTAIBHHUX IPaB
moaunu [116, c. 280].

Pa3zoMm 3 TuM, TOpriBis JIOABMU — 1€ KOMIUIEKCHA Mpobiiema, sKa MOBUHHA
3HAWTH CBOE PIMICHHS HE JIMIIE y KPUMIHAJIBHO-TIPABOBIA 3a00poHi, aje i Ha
COLIIaTbHOMY, €KOHOMIYHOMY Ta KyJbTypHOMY piBHI. EQexTuBHa 00poThba 3 UM
SABUIIIEM HE IOBHMHHA OOMEXYBATHCh >KOPCTKUMHU CaHKUIsIMU, 00 moTpedye
CTBOPEHHSI YMOB JJIsl COLIAJIbHOT CIIPaBEIMBOCTI, MIJBULIEHHS PIBHS OCBIYEHOCTI
HACEJIEHHS Ta MOCUJIEHHS MI)KHAPOIHOTO CIIBPOOITHUIITBA.

Jocnixyoun 00’€KTUBHY CTOPOHY KPHMIHAJIBHOIO MPaBONOPYIICHHS,
HEOOXi/THO 3a3HAYUTH, 110 BOHA, y CBOIO YEPry, TaK CaMO Ma€ TEeBHI O3HAKH, SKi
NOJUIAIOTECS HAa O00OB’sI3KOBI Ta (akynbTaThBHI. J[0 000B’A3KOBUX BIJHOCHUTHCS
nistHHS (a1 a0 Oe3MisUTbHICTD), a 10 (aKyJIbTaTUBHUX — HACTIAKHU, MPUYUHHUM
3B’S130K, a TAKOXK MICIIe, Yac, 3HApsAAs, 3aco0U, Croci0 Ta 0OCTaHOBKA CKOEHHS
KpUMIHAJIBHOTO TIPaBOMOpYyIIeHHs. ['0J0BHA BIIMIHHICTH MiX OOOB’SI3KOBUMH M
(bakyIbTaTUBHUMHM O3HAKAMH IIOJISITA€ B TOMY, IIO OOOB’A3KOBI O3HAKU — II€
HEO0OX1IHa YMOBa JiJis ICHYBaHHS Oy/b-SKOI'0 KPUMIHAJBLHOTO MPABOMOPYIICHHS.
®dakynbTaTUBHI K O3HAKU B OJTHUX KPUMIHAIBHUX MPABOMOPYIIEHHSIX MOXKYTh OyTH
HAsSIBHUMHM, a B TPYIIl IHIIUX — a00 HE ICHYIOTh B3araji, ado iICHyIOTb, ajiec HE HECYTh
y co01 Oynb- skoi ocobimBOi iH(popMallii Ta HE BIUIMBAIOTh Ha KBamidiKalliio
KPUMIHAJILHOTO TIpaBomnopyiieHHs [3, c. 38].

Yactuna 1 cr. 149 KK Vkpainm (B pemakmii Bixg 06.09.2018 p.) [120],
BCTAHOBJIIOE, 1O 3 OO €KTUBHOI CTOPOHU JOCITIPKYBaHE KpHUMiHAIbHE
paBOMOPYIIEHHS, MOXe OyTH y HacTynmHuX (opMax: TOPTiBIS JIIOJbMH,
BepOyBaHHS JIIOJIMHU, IEPEMIIICHHS JIIOJANHU, TIEPEXOBYBaHHS JIIOUHU, Mepeaada
JTIOIUHYU, OJICp’KAHHS JIIOJAWHU, SAKI BYMHEHI 3 METOK eKCIUTyaTamii, 3
BUKOPHUCTAaHHSAM IPUMYCY, BUKPaJICHHs, 00MaHy, IIaHTaXy, MaTepladbHOI UM 1HILOT
3JIEKHOCTI OTEPILIIOro, MOro ypa3iuBOro cTaHy ado MmigKynmy TpeThoi 0codu, sika

KOHTPOJIIOE MTOTEPIILIOro, AJI1 OTPUMaHHS 3rOU HAa HOT0 eKCIUTyaTallilo.
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[TonsiTTs «TOPriBii JMHOARMUY» BU3HAUEHE y [IpoTokomi mpo 3amobiraHHs Ta
MPUIMHEHHS TOPTiBIIi JIOJbMHU, OCOOIMBO KIHKAMU 1 IITBMH, Ta MIOKApAaHHSA 3a Hel,
mo € gonoBHeHHsIM 10 Konseriii OOH mpoTu TpaHCHaIiOHAIBHOI OpraHi30BaHO1
3MIOYMHHOCTI [95], XapakTepusyeTbcs SK «IpOIeC BepOyBaHHS, TMEPEBE3CHHS,
nepenadi, MPUXOBYBAaHHS 4YH OTPHUMaHHS 0Ci0 13 METOI eKCIuTyararii», 1o
3MIIHCHIOETHCS 13 32CTOCOBYBAaHHSIM TaKHX 3ac001B, IK 00MaH, MPUMYC, HACHIIbCTBO,
3MOBKMBAHHA BIAJ0I0 a00 ypa3nMBUM CTAaHOBWINEM, a TaKOX HAJAHHI YU
OTpUMaHHS MaTepiadbHUX BUTOJ JJIi OTPUMAaHHS 3rOJU OCOOH, SIKa KOHTPOIIOE
1HITY JIIOJIUHY .

VY MDKHapOAHHUX JOKYMEHTax TOPTIBIISA JIIOJbMHU PO3TISIAETHCA SIK OKpEME
KpUMIHaJIbHE TPABOMNOPYILIEHHS, IKHI OXOILTIOE Pi3HI (POPMH €KCIUTyaTallli, Takl sK
CeKCyallbHa Ta TPYJOBa €KCIulyarailis, y GopMi mpuMycoBoi mpaili, padbcTBo abo
noAiOH1 MpakTUKU. Y TOW 4Yac B HaAIllOHAIBLHOMY 3akoHOJaBcTBi, cT. 149 KK
VYkpainu, 10 3miH 2018 poky, TOPTiBIIs JIOIbMHU 31€0LIBIIOTO 3BOAMIACH A0 aKTy
KYIIBJI-MIPOJIaXy JIFOJIMHU, 1110 3HAYHO 3BY>KYBaJIO HOTO TPAKTyBaHHS B MOPIBHIHHI
3 MDKHapOJHUM KpPUMIHAJIBHUM TpPAaBOM, Ta MPU3BOAWIA JIO 3arajlbHOTO
OTOTO>KHEHHSI, 1110 TOPTIBJIS JIIOAbMH — 11€ TOPTIBIIS <GKUBUM TOBAPOM.

Curyartis 3miamnacsa y 2018 p., komu g0 cr. 149 KK Ykpainu Oyno BHeCEeHO
3MIHH, 10 JO3BOJIMJIO BUPOOUTH CyJ0Ba MpaKTHKa KBamidikaiii 00’ €KTUBHOI
CTOpOHU MmI0A0: 1) TopriBii monbmu; 2) BepOyBaHHS; 3) mepeMilneHHs; 4)
NepexoByBaHHs; 5) nepenaya; 6) ojepxKaHHs JIOIUHU.

BpaxoBytoun BHILIEBUKIAJEHE, MEPIIO (OPMOI MPABOMOPYIICHHS €
TOPTIBIIS JIIOJMH TIiJT KO PO3YMIIOTh HE3aKOHHI Mii 3 mepemadi (oaepKaHH:)
JIOAWHM, K1 MOXYTh OYTH TOB’si3aHi 13 BUMHEHHSIM OyIb-iKOi (OpMHU KyMiBIi-
POy JIIOJIUHHU, TIepe/ladl JTIOIUHU B PaXyHOK MorameHHs 0opry abo B 0OMiH Ha
rpollli, TOAATKOBI I[IHHOCTI, MOCIYTH, TapyBaHHs a0o nepeaya JOJIUHA B OPEHY,
Ta 1HI1 (HOPMH.

BignoBinHo 1o 4.1 cr. 2 ®@akynbTaTUBHOTO MpOTOKOy 10 KOHBEHIT mpo
npaBa AUTUHU OO0 TOPTIBII JITbMH, TUTAYOI IPOCTUTYIIT 1 AUTIYOI OpHOrpadii

[235], TopriBiis AITbMU O3HAYa€ OyAb-sIKUWA aKT a00 Yroy, BHACIHIIOK IKMX JUTHHA
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nepeaaeTbes Oyab-SIKOK 0c00010 a00 Oyab-AKOI Ipymnor ocid iHImmi ocobi abo
rpy1i ocib 3a BUHAropoay ado iHie BimKoAyBaHHsm» [235]. B Tol e yac BkazaHe
BHU3HAYEHHS TOPTiBJIi JIFOABMHU HE BIJIHOCHTH €KCILTYaTallio 10 000B’ I3KOBHX 03HAK
KBauTi(pikaIrii BKa3aHOTO JisTHHS, HA BiAMIHY BiJl BU3HAYEHHS B IPO(ITEHOMY 3aKOHI.

3rimao 3 4.1 cr. 1 3akony Ykpainu «[Ipo mpoTumito TOPTIBII JIFOABME,
TOPTIBIIS JIFOIBMH — 1€ 3A1HCHEHHS HE3aKOHHOT yTOaH, 00’ €KTOM SIKOi € JIF0INHA, a
TaK caMO BepOyBaHHs, NEPEMIIICHHs, IEPEXOBYBaHHs, Nepeaada ado olepx aHHs
JIOJIMHY, BYMHEHI 3 METOI0 eKCIUTyaTallli, y TOMY 4YHCJIl CEKCyaldbHOI, 3
BUKOPUCTAHHSAM OOMaHy, IIaxXpaicTBa, MAHTAXYy, YPa3IUBOTO CTaHy JIOJUHU a00
13 3aCTOCYBaHHSM UM TOTPO30I0 3aCTOCYBaHHS HACHWIBCTBA, 3 BHKOPHUCTAHHIM
CITy>k00BOTr0 CTaHOBHUINA a00 MaTepiabHOT UM THIIOT 3AJIEKHOCTI BIJI 1HIIIOI 0COOH,
110 BIAMOBIAHO 10 KpuMiHAIBHOTO KOIEKCY Y KpaiHU BU3HAIOTHCS 3J109MHOM [ 191].

[IpoTsiroM ocTaHHIX pPOKIB HaOyJjla MOIMIMPEHHS 3JI0YMHHA CXema 00
MONIYKY B YKpaiHi MOJIOJIUX K1HOK BIKOM JI0 35 pPOKIB, sIKi CAMOCTIHHO BUXOBYIOTh
O1IbIIIe HIXK IBOX JITEH Ta TOTOBI HAPOKYBATH JAITEH I 1HO3EMHUX CIMEHHUX Mmap
a00 CaMOTHIX 1HO3EMIIIB, 1[0 MAaKTh MOXJIUBICTh «IPUAOATHY HOBOHAPOKECHY
JUTUHY 3 BUKOPUCTAHHSIM CBOTO a00 JIOHOPCHKOro 010J0TiYHOrO Matepiamy. s
CXeMa MAaCKYEThCS IIiJI 3aKOHOJABUYO HEBPETYJIHOBAHY MPOIEAYPY CypOraTHOTO
MaTEPUHCTBA. 3JTOBMUCHUKH, TiJ BUTISIOM MEIUYHUX 3aKJa/iB, OPraHi30BYIOTh
Ipoliec HACTaHHA BariTHOCTI Ha TepuTopii Ykpainu. OpraHizaTopy MOIIOHUX CXEM,
3aKOHOJIaBYO OOTPYHTOBYIOTh 3aKOHHICTh TaKUX AiH Ha mijcTaBi cT. 123 CimeiiHoro
KOZIeKCY YKpaiHu, sika J03BOJIIE BU3HABATH MOAPYXOKS (YOJOBIKA Ta KIHKY)
OaThbKaMM JUTWHHW, HAPO/PKCHOI TICIs TEpeHECeHHs eMOpioHa, 3a4aToro
MOJIPYXOKSIM 32 JIOMTIOMOTOI0 PEMPOMYKTUBHUX TEXHOJIOTIH, O OpraHi3My I1HIIOT
KIHKU [224].

[IpoBenenuii MHOIO aHami3 €IUHOTO AEPKABHOTO PEECTPY CYAOBHUX PIIICHb
NOKa3aB, 10 B 0ararbOX BHIAJKaX KIIHIKH 31 IITY4YHOI'O 3aIUTIAHEHHS HE MAIOTh
KOJIHHUX PEAJbHHUX JOKa3iB, L0 MIATBEP/KYIOTh IMPOBEIEHHS BCIX HEOOXIIHHX
PENPOAYKTUBHUX MPOLETYP 3 BUKOPUCTAHHSAM O10JI0TIYHOTO MaTepiaiy, ocio, siki B

NoJaJBIIIOMY BBaXKalin a00 BKa3zyBaliu Ha cebe, ik OaTbkiB AUTHHU. [0 modaTky
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MOBHOMACIIITAOHOTO BTOPTHEHHS B Y KpaiHy HAPOKEHHS TaKUX JITEH BiAOYBaIOCh
Ha TEPUTOPIAX CYCIAHIX 3 YKpaiHOIO €BPOINEHUCHKUX KpaiH, AKI W MEepUIuMU
3BEpHYJIM YBary Ha MacoBY HOTapiaJbHY BiJIMOBY YKPaiHOK BiJl 0aThKiBCHKHX ITpaB
HAa HOBOHAPO/DKEHY NIWTHHY B IHTEpecax «OioJoriyHOTO» OaThka, Ha SKOTO
BKa3yBajla MaTH JUTUHHU. 3a JONOMOror IHTepmony B mojanbimioMy OyIio
3’SCOBAHO, 10 YOJOBIK — «0aThbKO» NUTHUHU Ta/ab0 MOAPYXOKS, TPOMAISHU 1HIITHX
KpaiH, B 0araThbOX BHUIIaJKaX NPHUI3AWIM B YKpaiHy OJUH pa3 Uil OIUIaTH, YU
OTpUMAaHHS IUTHHH, a OTKE 1 JOBECTH CBOE BITHOIIECHHS J0 3a4aTOro eMOpioHa He
MOKYTb [234]. Taki KpUMiHAJIBHO MPOTUIPABHI JISHHSA y (DOPMI TOPTIBIII JIFOJAbMHU
BBAYKAIOTHCS 3aKIHYEHUMU 3 MOMEHTY Tiepeiadl a0 OTpUMAaHHS JIIOAUHU. TopriBis
TonpbMU B I ¢dopmi  YTBOPIOE  CKJIaJ ~ 3aKIHYEHOTO  KPUMIHAJIBHOTO
IPAaBOMOPYILIEHHS HE3aJeKHO BIJ crnoco0y (oOmaH, MIAHTax, MPUMYC,
BUKOPUCTAHHS MaTepiajabHOI Y 1HIIOI 3aJI€KHOCTI MOTEPIIIOTo, HOro ypa3JIuBOro
ctany Tomo). Crnoci0 € O00OB’SI3KOBUMM JHUIE IS 1HIIHX (OPM I[HOTO
KPUMIHAJILHOTO  MPABONOPYIICHHS, 30KpeMa, BepOyBaHHS, MEpEeMIIEHHS,
NEepPEeXOBYBaHHs, Mepeaadi abo OTpUMaHHS JIIOJIUHU, aJle Y BUIAJIKY CYypOraTHOTO
MaTEepHUHCTBA BUHUKAE MUTAHHS KBaji(ikaiii Takux JTisHb.

OnHuM 13 KIIOYOBUX MHUTaHb KBajli(ikallii TOPTiBiil JOJABMH € BU3HAUYCHHS
CKJIJly I[OTO KPUMIHAIHHOTO MPABONIOPYIIIEHHS B HAI[IOHAILHOMY 3aKOHOJIaBCTBI
1 HOT0 BIZIMOBIIHICTH JO MI>KHAPOHUX 3000B’s13aHbp Y KpaiHu. BiamoBigHo 10 cT. 3
[Tporokony OOH npo nonepemkeHHs 1 TPUITUHEHHS TOPTIBI JTIObMU, OCOOJIMBO
KIHKaMH 1 JITbMH, 1 ToKapaHHs 3a Hei, mo gonoBHI0e Konsenmito OOH nmpotu
TpPaHCHAI[IOHAIIPHOI ~ OPTaHi30BaHOi 3JO0YMHHOCTI (paTudikoBaHWid 3aKOHOM
VYkpaiau Bix 4 mororo 2004 poxy Ne 1433-1V), TopriBis J0ApMH BKIIOYAE i,
CIIpSIMOBaHI Ha eKCIUTyaTallilo, JI0 SKUX HajlexaTh, 30KpeMa, eKCIuTyartailis
OPOCTUTYLIT 1HIIOI OcoOM, 1HIN (OPMHU CEKCyallbHOI €KCIulyaTalii, NpuMycoBa
npais ado Mociayrd, pabCTBO 4M 3BMYAl, MOAI0HI A0 paOCTBa, MiAHEBUILHUI CTaH
a0o0 BwiydeHHs opradiB [95]. IloaiOHe TiiyMayeHHs! «TOPTiBAl JHOJbMU» MICTUTHCS

y cT. 4 KonBeniii Pagu €Bponu npo 3axou mMo0/10 NPOTUI1i TOPTIBII JIOALMHU BiJl
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16 tpaBusa 2005 poky (patudikoBana 3akonom Ykpainu Big 21 BepecHs 2010 poky
Ne 2530-VI) [104].

Sk Bxe 3a3Havyanock, ct. 149 KK Vkpainu [ 120], nuiie 4acTkoBO BitoOpaxae
MIKHApOJIHI 3000B’s3aHHSA YKpaiHM B YacTHHI IMIUIEMEHTAIli KPUMIHAJIBHO
NPOTUINIPABHUX MisHb. Tak, y MNpuUMITKax 10 i€l CTaTrTi BU3HAYEHI BUIU
eKCIUTyaTallli, B TOMY YHCIIl «IIPUMYCOBa BariTHICTb» Ta «IIPUMYCOBE IT€pEepUBaHHS
BariTHOCTI». JlOLIIBHICT, TAaKUX BHU[IB EKCIUTyaTalll BHUKIMKAIOTh HE TUIBKU
HAyKOBY JIUCKYCIIO, ajie ¥ 1 IPAKTUYHY BAXKJIMBICTH L€l HOpMH. B mepmy Taka
CHUTYaIllisl CKJIAIach Yepe3 BIICYTHICTh MPaBO3aCTOCOBHOI MTPAKTHKH.

[lo-npyre, Taki BUAM €KCIULyaTalli, SIK «IPUMYyCOBAa BariTHICTB» Ta
«MPUMYCOBE MEPEPUBAHHS BariTHOCTI» BIACYTHI Y MDKHAPOJIHUX IOKYMEHTAaxX Ta He
MalOTh YCTAJICHOTO MMPABOBOTO TIIYMA4Y€HHs, HE BUKOPUCTOBYIOTHCS Y Mi>XKHAPOIHIH
CY/JOBIM MPAKTHUIl Y KOHTEKCTI MPOTHIIi TOPTiBIl JIIOABMU. BUKOpUCTaHHS IUX
TEPMIHIB y paMKax KPUMIHAJIBHOTO 3aKOHOJABCTBa O€3 dYIiTKOro ta OiIiiHO
3aTBEP/P)KEHOI0 HOPMATUBHOIO BHU3HAYEHHSA TMOPYIIYE MPUHILMN FOPUIUIHOI
BU3HAYEHOCTI, 110 € CKJIAJJOBOIO MPHUHIIMITY BEPXOBEHCTBA IpaBa, 3aKPIiIICHOTO Y
crarti 8 Koncrurymii Ykpainu ta Tiymadenb Koncturymiitnum Cynom Ykpainu y
pimenHsx Big 2 nucronaaa 2004 p. Ne 15-pr/2004 Ta Bin 28 rpynus 2004 p. Ne 22-
p/2004 [219].

[Ipotsirom octanHix 4 pokiB OyJI0 JIeKiIbKa O€3yCHIITHUX CITPOO BUSHAUCHHS
3a3HAYEHUX TEPMIiHIB, Ta BHECEHHS BiAMOBIMHUX 3MiH 110 cTtarTi 149 KK Vkpainu.
B Toi1 j)xe yac Bci i poKH, 3TiAHO JaHUX €IUHOTO JIEPKABHOTO PEECTPY CYHAOBHX
pillieHb, MUPOKOTO TMOIIMPEHHS HAOYJIM BUITAJIKU 3JOBXXKHBAHHS MPOTATMHAMHU Y
3aKOHOJIAaBCTBI TPHUBATHUMHU MEIWYHUMH KIIHIKaMH y cdepi KOMEpIiiHOTO
CypOTraTHOr0 MAaTEPUHCTBA, IO MICTUTh O3HAKU €KCIUTyaTalli Ta KBaI(PIKYIOThCSI
IPAaBOOXOPOHHUMHU i CyJIOBUMHU OpraHaMu SK TOPTiBiiA JiIoAbMHU. OKpiM, (PaKTUUHOT
pPENpOAYKTUBHOI €KCIUTyartailii Taki curyauii o0’ €qHYyI0Th, SIK MpPaBUIO, OOMaH
1010 YMOB OIUIaTH, CYTIPOBOKEHHSI BariTHOCTI, 37I0BXKUBAHHS YPa3IMBUM CTAHOM
abo mpuMyc, 3 MOJANBIIMM OOMEXKEHHSIM CBOOOIM NMEPECYBAHHS, Ta OCTYIY 10

MEIUYHOI 1H(pOpMallli, TUCKOM L1010 30€pekeHHs] ado mepepHuBaHHS BariTHOCTI,
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BIJICYTHICTh JIOTOBOPY 3 BH3HAUYEHWMHU TIpaBaMH Ta OOOB’SI3KaMU CTOpPIiH, Ta
yMOBaMH CHiBITparii.

Taxi nii hakTUYHO HE MOKHA KBaTi(DIKyBaTH SIK IIPUMYCOBY BariTHICThY, aJie
11l 0OCTaBMHU IPSIMO HE OXOILTIOIOTHCS YMHHOIO pemakiiero cT.149 KK Ykpainu
[120]. Hapasi, patudikoBaHuMu YKpaiHOWO, MIKHAPOJHUMHU JOKYMEHTAMH,
eKCIUTyaTalliss penpoAyKTUBHOT (YHKIIT >XIHKM MOXe BHU3HaBaTHCS (HOPMOIO
TOPT1BI1 JIOJIBMHU, SIKIIIO BOHA 31MCHIOETHCS y CIIOCIO, 1[0 MOPYIIYE i1 aBBTOHOMIIO,
rigHicTb abo mpasa. JlogatkoBo y n. 24(a) Konsenuii Pagu €Bponu npo 3axonu
I0JI0 MPOTHUIII TOPriBii JIOJbMHU BiJI3HAYEHO HAa HEOOXITHOCTI mMependadyuTu
KPUMIHAJIbHY BIJMOBIJAJIBHICTh 33 JISHHS, 10 3aMOAISUIM IIKOAY ab0 CTBOPHIIU
peanbHy 3arpo3y >kuTTI0 motepmijoro [104]. BpaxoByrouu, mo (HakTHYHUMHU
KIHIIEBUMH OTPUMYyBayaMUu TaKHUX MOCIYT € 1HO3€MIIl, TO CypOraTHe MaT€pUHCTBO
BCE YACTIIIIE BBAXKAIOTh OJHUM 13 TPAaHCHAI[IOHATBLHUX 3JIOYMHHUX CXeM. BiTun3HsHI
HaykoBIi A.A. Bozntok, O.O. I'punbki, O.I1. Epmenuyk [46, c. 583—-589] Bxke
3BEpPHYJIM yBary CyO0’€KTIB 3aKOHOJABYOi IHIIATUBU Ha  CKJIAJHOIIAX
IPaBO3aCTOCYBAHHS 1010 CYpOTraTHOTO MAaTEPUHCTBA Y€pe3 BIJICYTHICTh YITKOTO
PO3MEXYBaHHS MIXK 3aKOHHHM 3aCTOCYBaHHSIM JIOMOMIKHUX PENPOJAYKTUBHUX
TEXHOJIOT1M Ta KPUMIHAJIBLHO KapaHUMU (QopMaMu TOPTIBII JIOABMH, 30Kpema,
JITBMU Ta )KIHKaMH, K1 BUCTYNAIOTh CYypPOTaTHUMH MAaTEPSIMH.

TakuMm 4MHOM, BUXOISYU 13 BUIICBUKIAIECHOTO, BBAXAEMO, 1110 HEOOX1THO
BHecTH 3MiHM 110 puMiTKH cT. 149 KK Vkpainu [120] Ta BUKITIOUYUTH 3 TIEPEIIKY
eKCIUTyaTallii «MpPUMYCOBY BariTHICTh», OCKUIBKM Taka (opma He Mae aHi
M1>KHAPOTHO-TIPABOBOTO MIATPYHTSI, aHI MPAKTUYHOTO 3acTocyBaHHSA. OKpIM TOTO,
notpe0ye JOMOBHEHHsSI eKCIUTyaTallii Takor (OPMOIO K  3JIOBKHBAaHHS
pPENPOAYKTUBHOIO (YHKIIIEIO >KIHKM IIJISIXOM BUKOPUCTAHHS ii SIK CypOrarHoi
MaTepi 0€e3 HaJIe)KHOTO JOTPUMAHHA ii mpas, CBOOO/I 1 3TOJIH.

JUist mpaBuiIbHOI KBadi(ikanli KpUMIHAIBHOIO MPABONOPYIICHHS Ba)KIUBE
3HAYEHHS Ma€ METY, OCKUIbKHU BIJICYTHICTD 1i Y 0COOH, siKa KYMY€ JIOJUHY, I03BOJISIE
pO3MeXyBaTH Taki [ii Ha KPUMIHAJIBHO MPOTUIPABHI Ta HE KPUMIHAIBHO

OpOTUNPaBHI. Y BUMAJKYy NMPUIOAHHS JIIOJUHU 3 METOI 3BIJIBHEHHSI MOTEPIiIOi
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0coOHM BiJT 3JTOYMHHOT 3aJIC)KHOCTI, SIKa BUHUKJIA BHACIIJIOK ii IPOIaXKy, TO Taki aii
HE MO’KHA KBaTi(iKyBaTH SIK TOPTIBIIO JIt0/IbMU, 3T1HO cT. 149 KK Ykpainu.

AHaJIOT14HO, HA TyMKY O1BIIOCTI BUCHHX, HE Tiamaaae mig airo cr. 149 KK
VYkpaiau [120] 1 «TOpriBis» CIOpTCMEHAMU B MeXax TpaHCHEpHUX yroj, Ta iHIIa
nepenada-oTpuMaHHs Npo(eCifHNX TMOCITYT, OCKUIbKU JIOJWHA i€ TOOPOBUIHHO
Ha/Jauu cBOi mpodeciiiHi mocmyru, 06e3 3J0YMHHUX HamipiB 3 OOKYy yYaCHUKIB
yroau [126, c. 100].

V¥ OaratboX KpaiHax /i€ NPUHLHKII 11IEBOrO KAsATTA B MEXaxX JAOCIIKYBaHOTO
KPUMIHAJILHOTO TPABOIOPYIICHHS, KOJW BHHHA 0c00a, MPUAOABIIN JIIOJWHY 3
METOI0 HaXUBU a0O0 I1HINOI BUTOJU, 3T0JIOM JOOPOBUIBHO BIIMOBISIETHCS BIJI
HE3aKOHHOI'O0 YW MPOTHUIPABHOIO ii BUKOPUCTAHHS abO0 eKCIUTyararlii, 3BUIbHSE
MOTEPHIJIOT0 Ta KOMIICHCYE 3aBJaHy IIKOJAYy. Y TakKuX OOCTaBUHAX CyCHiJIbHA
HEeOE3MeYHICTh J1ii BAHHOTO 3HAYHO 3HUXKYETHCS, 1 Cepe]] HAYKOBIIIB € TUCKYCIHTHUM
MUTaHHSA, 11010 JOIIJILHOCTI MPUTITHEHHS JI0 BIJMOBIIAIBHOCTI Takoi ocodu [113,
c. 260].

[Ilo »x cTocyerbcst BepOyBaHHs, TO i hopma rependayvae 3a1HCHEHHS JiH,
CIPSIMOBaHUX HAa BCTAHOBJICHHS JOMOBJIEHOCTI MPUMYCOBOI (IIUISIXOM IIAHTAXY,
orpo3) a6o J0OPOBUIBHOT (ITITXOM BMOBIISTHHS, 3aIIPOIICHHS ) 3 JIFOJUHOO 1010 1i
noJanbIoi  ekcrutyataiii abo mepenadi, NEPEMIIICHHS YU TIEPEeXOBYBaHHS.
Toprisas moapbmu y ¢GopMi BepOyBaHHS BBAXKAETHCA 3aKIHYCHOI 3 MOMEHTY
OTPHMAaHHS 3T0JIM BiJl 3aBepOOBAHOI 0COOM, HE3AJICIKHO Bl CITOCOOY 1 JOCSITHEHHS
[114, c. 215].

AJe cepell HAYKOBIIIB Ta MPAKTHKIB € TUCKYCITHUM MUTAHHS BIAMEKYBaHHS
IOPOBOKAIli KPUMIHAIBHOTO TIPABOMOPYIIEHHS Ta JOMYCTUMOI TOBEIIHKU
IIPEICTaBHUKIB MPABOOXOPOHHUX OPTraHiB, Y BUMAIKYy KOJW 3aBepOOBaHa ocoba
CHIBIpaLlOBaa 3 MOJILI€0. 3ayBaXKUMO, 110 JJI1 IPAKTUYHOTO BUPIILIEHHS TUTAHHS
Ipo JOMYCTUMY IMOBEAIHKY HEOOXIIHO MpoaHalli3yBaTu monoxkeHHs [locranoBu
Bepxosnoro Cyny Ykpainu (KacamiiiHoro kpumiHaabHOro cyay) Big 06 6epesHs

2018 p. y cpasi Ne 727/6661/15-k, e mpoBeAeHO BIIMEKYBaHHS 3aKOHHUX J1H BiJl
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IIPOBOKAIII1 3JI0YMHY Ha OCHOBI HACTYIHHUX KPUTEPIiB, BU3HAUYECHUX €BPONEHCHKIM
cyaowm 3 nipaB roauan (€CILI) [180]. 3okpema, y mili TOCTaHOBI BUSHAYEHO:

1. 3micToBHuil kpurepiii. Jlii cnigynx NMOBUHHI OyTH NMAaCMBHHUMHU Ta HE
CTBOPIOBATH CHUTYallli, SIKI MOXYTb CIOHYKaTH OCOOy A0 BUMHEHHS 3J0YHHY.
30kpeMa, 1€ CTOCYEThCS YHUKHEHHSI 1HIIIaTUBHUX KOHTAKTIB, MOBTOPHUX
NPOTO3UINI YW  HAMOJETJIMBHX HaraayBaHb, sKi MOXYTh THCHYTH Ha
17103PIOBAHOTO.

2. Ilpouecyaabnmii kpurtepiii. Mae Oytu 3a0e3reueHa MOXJIMBICTb
peTenbHOi MEepeBIPKM TBEPIKEHb NP0 WMOBIPHY MPOBOKAIlIO, MO0 BKIIOYAE
BIIKPUTUNA PO3IJISA] JIOKa3iB, IO MOXYTh CBIJYUTH MPO MPOBOKAINAHI Adil
IPAaBOOXOPOHHUX OpraHiB, Ta OLIHKY [HMX JIOKa3iB Yy paMKax CyJOBOIO
IPOBaKCHHSI.

Takum umHOM, moctanoBa BepxoBHoro Cyny MiATBEPAKYE BaXKIHBICTH
3a0e3rneueHHs OajlaHCy MDK IIPaBOMIPHMMH METOJAaMHU  PO3CHiyBaHHSA Ta
HEJIOMYCTUMICTIO CIIOHYKaHHSI 0COOM JI0 KPUMIHAJILHO MPOTHUIIPABHUX i 3 OOKY
npaBooxopoHIliB. Kpurepii, Buznaueni €CILJI, ciyrytoTh OpieHTUPOM JJIsi TaKUX
OIIIHOK 1 CIIPSIMOBaHI Ha 3aXHUCT MpaB MiJO3PIOBAHUX y TPOIECI PO3CIiTyBaHHS
[180].

Tpets popma — 11e mepeminieHHs. [1iq mepeMieHHsIM JIFOJUHU CITi PO3yMITH
aKTHUBHI JIii, CIPSIMOBaHI Ha 3MiHY MiCIlsl iepeOyBaHHs 0COOH, SIKI MOXKYTh POOUTH
HE TUTbKH BepOyBambHHMKH. Ha kBamidikalito TOPTiBii JIOABMU HE BIUIMBAE YH
BiJIOYBAETHCS TaKe MEPEMIIIICHHS IIUIIXOM MEPETHHY KOPJAOHY UM B MEKaxX KpaiHU.

Boanouac, aii BuHHOT 0c00H, MTOB’ s13aH1 3 HE3AaKOHHUM TIEPEMIIIICHHSIM 1HIIIO]
oco0u Yepe3 nepKaBHUN KOPAOH YKpainu, MOTpeOyIOTh J01aTKOBOI KBami(ikarii
3a cT. 332 KK VYkpainu «HezakoHHe nepenpasiieHHs 0c10 yepe3 Aep:KaBHHUIM KOPAOH
Vkpainm». Takox A0JaTKoOBOI KBamidikamii MOTpeOyroTh [Ili, KOIU AJIA
NepeTUHAHHS KOPAOHY OyJIM BUKOPUCTaH1 BUKPAJICHI YM MiAPOOJIEH], B TOMY YUCI1
3aB1OMO M1JIpo0JIeH1 TOKyMEHTH. BBaxkaeMo, 1110 Taki /il MOKHa KBali(hiKyBaTH 1
3a BianoBigHUMH yactuHaMmi cT. 357 KK Ykpainu (HezakonHe nepenpapiieHHs 0ci0

yepe3 nepxxaBHUi kopaoH Ykpainu) [120] 1 ct. 358 KK VYkpainu (Ilinpobnenns
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JIOKYMEHTIB, TIEYaTOK, IITAMITIB Ta OJaHKIB, 30yT 4¥ BUKOPUCTAHHS MiAPOOICHUX
JIOKyMEHTIB, MIe4aTok, mrammiB) [120]. ¥ Bumanaky, Ko >kepTBa TOPTiBII JIObMU
NepeTHUHAE IepKABHUN KOPJIOH Y KpaiHU Ha MMiJICTaBl HAJIE)KHUX JOKYMEHTIB, CT. 332
KK Vxkpainu Bukirodaetbes [129].

Sx 3aznagarore B.M. Ky ta A.M. Opnean, nepeMilieHds € 3aKiHICHUM
3JI0YMHOM 3 MOMEHTY 3MiHH MicIls iepeOyBanHs ocobu [126, c. 110].

Hactynna ¢opma — wne mnepexoByBaHHA. llepexoByBaHHAM ocoOu €
OOMEKEHHSI KOHTAKTIB JIIOJMHU 3 IHIIMMU oco0aMu, 10 Moxe OyTu y (opmi
HaJaHHS OpPUMILICHHS s nepeOyBaHHsS, OOMEXKEHHsS NepecyBaHHA OcoOM Ta
OpUMYyCOBE TNpOTUIIpaBHE m1o030aBneHHs Boji. [IpaBonopymenHs y ¢opmi
NEPEXOBYBAHHS € 3aKIHYEHUM 3 MOMEHTY ()aKTUYHOT'O TIOYATKY OOMEXEHHS BOJII Ta
3aBOJIOIIHHS JIFOAUHOIO.

[Ilo  ctocyeTbest Takux ¢GopM K mepegada ado oJiepKaHHS JIOJUHH, TO
BOHU BUMAararoTh BUMHEHHS J1i, 1110 3a0e3meuye nepexia pi3sMaHOro KOHTPOIO Hal
JIOIMHOIO JI0 1HIIOI 0CcoOHM, Hampukiaad, 3 MeTow ekcruryatamii. Ii ¢gopmu
BBXKAIOTHCS € 3aKIHYCHUMH 3 MOMEHTY (DAKTHYHOTO 3IMCHEHHs mepefadi 4u
OJIepKaHHS JIOAUHU.

KitouoBoto o03Hakorw Takux ¢GOpM TOPTiBII JIOJIBMH, SK BepOyBaHHS,
NepeMIIICHHS, IePEXOBYBaHHS, Miepeaada abo ofepKaHHs € 3AIHCHeHHS UX 11 13
3aCTOCYBAaHHSM OJIHOTO 3 aJbTEPHATHUBHUX CMOCOOIB BIUIMBY Y GopMi (Pi3MUHOTO
Ta/ab0 TICUXOJIOTIYHOTO MPUMYCY, BUKpAJaHHsI, OOMaHy, MIaHTaXY, 37TOBXKUBAHHS
yYpa3JIMBUM CTAaHOBHUIIIEM MOTEPIIIOl O0COOM, MIAKYMYy OCOOH, SIKa KOHTPOJIOE
MOTEPIILIOTO, 31 3IOYMHHOIO METOI0. Y BHUIIAJKaX, K1 mepeadoadaroTs KBamidikoBaHi
CKJaAM 3JI0YHMHY, A0 3a3HAYEHMX METOJIB JOJaHO 3aCTOCYBaHHs abo morposa
3aCTOCYBAaHHS HACWJIbCTBA, 3JIOBXKMBAaHHS CIY>KOOBHM CTAaHOBHILEM, a TaKOX
BUKOPUCTAHHS CTaHy MAareplajbHOI YW 1HIIOI BIAMOBIAAIBHOCTI JJIS JOCSITHEHHS
3JI0YMHHUX IIIEH.

3akonoM Ykpainu «[Ipo BHeceHHs 3miHu 10 cTtarTi 149 KpuminaibHOTO
KOJEKCYy YKpaiHM 100 MPHUBEACHHS Y BIANOBIAHICTD 3 MIKHApPOJHUMU

crannapramu» Bix 06.09.2018 p., no npumitku 3 no ct. 149 KK VYkpainu Oynu
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BHeceHi 3MiHU [186], 30kpeMa: «BiIMOBIIAIBHICTh 32 BepOyBaHHs, IEPEMIIICHHS,
NepPEXOBYBaHHS, TIepeady ado ojep KaHHS MaJOJITHROTO YA HEITOBHOJITHBOTO 3a
III€I0 CTATTEI0 HACTAE HE3AJICKHO BiJ TOTO, YU BUMHEHI TaKi Jii 3 BUKOPUCTAHHIM
IpUMYCY, BUKPaJICHHSA, OOMaHy, IIaHTaXy YU ypa3JIUBOr0 CTaHy 3a3HAUYE€HUX OCiO
a00 13 3aCTOCYBaHHSIM YW IOTPO30I0 3aCTOCYBaHHS HACWIIHCTBA, BHUKOPHUCTAHHS
ci1y’k00BOT0 cTaHOBHINA, 400 0C000I0, BiJ AKOT MOTepHinii OyB y MaTepiaibHiil uu
1HII1M 3aJIEKHOCTI, 200 MIAKYIY TPEThOi 0COOH, sIka KOHTPOJIIOE MOTEPIIIIOrO, IS
OTPUMAaHHS 11 3roJIM Ha eKCIUTyaTallito JoJuHu» [186].

O6MaH sk croci0 BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYIIEHHS nependadae
HAaBMUCHE BBEJICHHS 1HIIOI 0COOM B OMaHy a00 MiATPUMYBAHHS BJK€ ICHYIOUUX Y HEl
IIOMIJIKOBHX YSBJICHB, III0 MOYKE OyTH BUYMHEHE IUIIXOM HaJaHHS HEJOCTOBIPHOI
iHpopmMmailii abo nmpuxoByBaHHS (PaKTiB, OOCTaBUH UM SIBUIIN 13 METOK CXUJIUTHU
0co0y 710 IeBHOI MOBeAIHKHU. [lommMpeHrnMU € PUKIIau TPYAOBOI eKCILTyaTallii, aKi
Oynu BUMHEHI OOMaHOM y  BUIVISAI  HENpaBIMBUX  OOIISIHOK MO0
mpaleBialliTyBaHHs 3a KOPJOHOM, YMOB TMpaili, piBHSA 3apoO0iTKy Ta TapaHTid
MOJKJIMBOCTI TIOBEpPHEHHS J0JIoMy B Oyab-skuii MomeHT. Illomo Bumankis
CEKCyaJbHOI eKCIUTyarailii, TO 0OMaH CTOCY€TbCS SIK XapakTepy IPOIOHOBAHOI
pob6otu (ToOTO, 3ampomoHOBaHa poOOTa MEPBUHHO HE Mependavana HaJaHHA
CEKCyaJbHUX MOCYT), TAK 1 YMOB, y SIKUX I1l IOCIYTH MTOBUHHI HAJIaBATUCS.

Opnniero 3 dopm oOMaHy € 3JIOBKMBAaHHS JOBIPOIO, sKa 0a3yeTbcs Ha
BUKOPUCTAHHI BIIEBHEHOCTI TOTEPMIOi OCOOM B HYECHOCTi, CYMIIIHHOCTI YU
T0OpOTOPSATHOCTI BUHHOI 0COOH, 10 HE MOKJIUBO 0€3 BUKOPUCTAHHS JOBIPIUBHUX
CTOCYHKIB MK 3JIOBMHCHHKOM Ta IMOTEpIiiIol 0co00i0. Jl0AaTKOBO BHHHOIO
0co00I0 MOXk€ OyTH BUKOPUCTAHO IIAHTAXK — MOTPO3a PO3TOJOMIEHHS YyTIUBOI
1H(opMallii 17151 0coou, 110 € HOPMOIO IICUXOJIOTIUHOTO TUCKY, 3 METOIO CTIOHYKaHHS
ocoOu A0 neBHUx Nik. Takum 4MHOM, 0OMaH, 3JI0BKUBAHHS JOBIPOIO Ta MIAHTAXK €
MOIMUPEHUMH CITOCOOAMHU BIUTMBY, SIKi 3JI0YMHITI BUKOPUCTOBYIOTH VISl TOCATHEHHS
CBOIX MPOTUIIPABHUX LI1JIEH, OCOOIMBO B KOHTEKCTI TOPriBii troasmu [116, c. 280].

VY npumitni 2 go cr. 149 KK Ykpainu BkazaHo, 110 MijJ ypa3iuBUM CTaHOM

0co0u CIiJl pO3yMITH 3yMOBJIEHUN (DI3MYHUMU YU MICUXTYHUMH BIACTUBOCTSIMU a00
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30BHIIITHIMH 00CTaBUHAMH CTaH OCOOH, SIKUH 1M030aBisie abo 0OMeXKye Ti 31aTHICTh
YCBIJTOMJIFOBATH CBOI Jlii (0€3/1isUIbHICTh) a00 KepyBaTH HUMH, IPUITMATH 32 CBOEIO
BOJICIO CAMOCTIWHI PIIICHHs, YAHUTHU OIIP HACHJIbHUIIBKUM Y1 1HITUM HE3aKOHHUM
TisIM, 301T TSHDKKHX OCOOMCTHX, CiIMEHHMX a00 iHmmuX oocrapuH [120].

Buxonsun 3 HaBeneHOro BH3HAYCHHS TIOHATTS «ypPas3JIUBHA CTaH OCOOM»
OXOILTIOE IBA OCHOBHUX BUJIU:

1. Cran, 1m0 oOMexye 31aTHICTh 0COOM YCBIJOMIIIOBATH a00 KOHTPOJIOBATH
CBOI [1i, CAMOCTIHO NPUWMATH PILIEHHS, YAHUTH OIIpP HACWJIbHULIBKUM Y THIIUM
HE3aKOHHUM JisM. [I[pyanHaMu 11bOTO CTaHy MOXYTh OYyTH:

- TICUXI4HI BJIACTUBOCTI 0COOM Yepe3 HasiBHICTh NCUXIYHHMX 3aXBOPIOBaHb,
PO371aJI1B UM BIIXWICHB;

- (i3u4HI BIACTUBOCTI B HACIIJOK HEMOXXJMBOCTI YMHUTH OMIp uepes
¢b13uuHy XBOpoOy UM Baju;

- 30BHINIHI (AKTOPU CIPUYUHEHI CTAaHOM HECBIJIOMOCTI, BHKJIMKaHI
3aCTOCYBAaHHSAM CHOJIMHUX Y HAPKOTUYHUX PEUOBHUH.

2. TsbKki 0coOuUCTI, CiMelH1 a0o0 1HIN OOCTaBUHM, SIKI CTABJIATDH JIFOJUHY Y
CKpYTHY 4M O€3BUXIJHY CHUTYyallll0, a came: moTrpeda y TpOIIOBHX KOIITAX JJIst
JiKyBaHHS OJIM3BKOI JIIOJWHU, BIJCYTHICTH POOOTH, KHUTJIa YU 3aco0iB s
NPOXXMBAaHHS, TMepeOyBaHHS Ha yTpPUMaHHI IHIMX o0ci0 abo HeoOXiIHICTh
yTPUMYBATH HETIOBHOIITHIX UM HETPaIe3/1aTHUX YICHIB CIM 1, HAsIBHICTh OOPTOBHUX
3000B’s13aHb.

VYpaznuBuii CTaH € OIIHOYHOIO IOPUIUYHOIO KATETOPi€r0, BU3HAYCHHS SIKOT
3aJIeKUTH BiJl KOHKPETHUX OOCTAaBHH CIIPaBH, 0 MOKe 0a3yBaTUCh Ha:

- BHCHOBKax MEIHMYHOI, IICHXOJIOT1YHOI, IICHXIaTPHYHOI 200 KOMILIEKCHOT
€KCIIePTU3H, SKI MIATBEPKYIOTh (PI3UYHI YU MCUXIYHI OCOOIMBOCTI MOTEPIILIOTO
a0o BIJMOBIJIHI JIIarHO3M.

- Ha Jl0Ka3axX, IO MIATBEPIKYIOTh ICHYBaHHS CYKYIHOCTI TSKKHX

00CTaBUH, SIK1 3MYCHUJIH JIIOAUHY TOTOJUTUCS HA EKCILTyaTallo.
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- (aKTUYHUX KUTTEBUX OOCTaBMHAX, 00 B yMOBaxX BOEHHOTO CTaHY,
OUTBIICTDh JIIOJIEM TMPOKUBAIOUMX HA Teputopii YKpainum mnepedyBaloTh B
ypa3JIMBOMY CTaHI.

Bonnodac, 3roma morepminoi ocoOM Ha 1i MOmANbBITy EKCIUTyaTallilo,
OTpUMaHa BHACIIJOK BUKOPHCTAHHS Yypas3IUBOTO CTaHy OCOOHM, HE BHKIIIOUYAE
KpUMIHAJIBbHOI BignoBiganbHOCTI. [IpoTe, HasBHICTH (PiHAHCOBOI KPU3U B KpaiHi,
MPOKUBAHHS B PErioHax, Jie BIJICYTHA po0oTa, 6€3 HasIBHOCTI JOJATKOBUX JOKa31B,
HE MOX€E BBO)XATHUCS YPA3JIMBUM CTAHOM OCOOM.

VY pasi 3acTocyBaHHS HAaCWJIBCTBAa UM TOTPO3 HOTO 3aCTOCYBaHHS, TO Taki
JisHHS KBali(iKyroThcs 3a 4. 2 abo 4. 3 cT. 149 KK VYkpainu [120]. Oxpim ToroO,
BUYMHEHHI1 TOPTIBII JIIOJAbMH MO€ OyTH 3aCTOCOBaHUM (I3UYHHUI Ta NCUXIYHHM
npuMyc 0 norepnijoi ocoou. [1ig GpizuyHuM NpuMycoM po3yMitOTh TPOTUIIPABHUN
(G13MYHUNA BIUIMB, CIIPSIMOBAaHUN HA MPUMYILIEHHS JIOJUHU BUKOHATU NEBHI J1i YU
yTpUMATHCS BiJl HHUX, 32 JOIMOMOIOI) 3aCTOCYBaHHS CHJIM, HAHECEHHS MOOOiB,
TIJIECHUX YIIKO/XKEHb, 200 BBEJICHHS B OpraHi3M PEUYOBHH, 110 BIUTMBAIOTH HA BOJIIO
moauad. [IcuxiyHuil mpuMyc moJisirae B 3arpo3i 3amoJisiHHS IIKOAU — (13UYHOT,
MaTtepiaibHOi 200 MopayibHOT [117].

3ayBaxuMoO, 10 B YKpaiHl € MONIMPEeHa MpakThKa (YHKIIOHYBaHHS Tak
3BaHUX €CKOPT-are€HTCTB, AUSUIHHICTh SKHUX YaCTO MACKy€ (PaKTUYHY CEKCyallbHY
eKcIuTyaTariito ocio. BpaxoByrouw 11e, MpoOrnoHyeMO IOMOBHUTH MPUMITKY 110 CT. 149
KK Vkpainu takum gopmymoBanusam: «Ilig excrutyarariiero y miii cTaTTi TaKkoX
CHIJT PO3YMITH BHKOPHCTAaHHS OCOOM 3 METOI0 HaJaHHS CEKCyalbHUX ITOCHIYT,
30KpeMa TIiJ] BUTJISIOM JisSUTbHOCTI, TIOB’S13aHOT 3 HAJAAHHSIM €CKOPT-TIOCIYT, SKIIO
Taka oco0a OyJia BTATHYTA Y BIATIOBIAHY MisUTbHICTH NUIIXOM 00MaHY, 3JI0BKUBaHHS
JOBIPOIO, BIJIAJIOI0 YU Ypa3JuMBUM CTaHOM, a00O SIKIIO BOHa mepedyBae y CTaHl
€KOHOMIYHOI, COIIaJbHOI YM IICUXOJIOTIYHOI 3aJIE’KHOCTI». Take IOIOBHEHHS
BIJIMOB1JaTUME MOJIOKEHHSIM MIXKHAPOIHUX IOKYMEHTIB, 30KpeMa, cT. 3 [Ipotokoiy
PO MOMEPEIKEHHS 1 MPUITMHEHHS TOPT1BII1 JIFOJIbMH, OCOOIUBO KIHKAMH 1 JIThbMH,
Ta 3a0€3MeUnTh NPUTATYBATH 10 KPUMIHAIBHOI BIJMOBIJAJIBLHOCTI OpraHi3aTopis,

MOCEPEAHUKIB 1 BUTOJJOHA0YBAYiB BiJl TAKO1 A1STILHOCTI.
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Takok, BUXO/I514H1 13 BUIIIE3a3HAYEHOT0, MPOTIOHYEMO JOTIOBHUTH 4. 2 CT. 149
KK Ykpaian kBanidikytouoo 03HaAKOI «BUMHEHHS JISTHHS M1/ BUTJIAIOM HaJlaHHS
a0o opraxizaiii HaaHHs ECKOPT-TIOCTYT», 0 TO3BOJIUTH OKPECITUTH ITI0 TOLITUPEHY
NPaKTHKY K (OpMY TOPTiBIi JIOJMU Y ii CEKCyallbHINM CKIIAJ0BIMH.

BBaxkaemo, 10 3ampomoHOBaHI HAMU 3MIHH CHOPUATHUMYTh YCYHEHHIO
PaBOBOi  HEBU3HAYEHOCTI, CHOPHUITUMYTh €(PEKTUBHOMY KPUMIHAILHOMY
NepeciiyBaHHIO €KCIUTyaTaTOPiB Ta MOCWIATH 3aXUCTYy *EPTB TOPTIBII JIOJIbMU
BIIMOBIAHO 10 mojiokeHb KonBeHiii Paau €Bponu npo 60poTh0y 3 TOPriBieto
monbpmu [97] Ta Konseniii OOH npo mikBijaiiito BCix GopM JUCKpUMIHALIT H00

KIHOK [99].

2.3. Cy0’eKT TOPriBJII JIOABMH

3rinio 3 4. 1 cr. 18 KK VYkpaiHnm cy0’ekToM KpUMIHAIBHOTO
paBOMOpPYIICHHS € (i3uyHa ocyJHa oco0a, sKa BYMHWIA KpUMIHAJIbHE
IPABOMOPYIIEHHA Y Billl, 3 IKOT'O BIJIMOBIIHO 10 1Iboro Kojekcy Moke HacTaBaTH
KpUMiHaJIbHa BiANOBIAaIBHICTS [120].

Judepenmialiisi  KpUMIiHAIBLHOI  BIAMOBIJATBHOCTI 32  KpHUMIiHAJIbHI
MPABOMOPYIIEHHS MPOTH OCOOM 3aJIeKHO BiJ O3HAK CyO’€KTa KPUMIHAJIBLHOTO
MIPABOMOPYIICHHS € HEBIJ €MHOIO CKJIAJ0BOI0 CHUCTEMHU KPHUMIHAIHHO-TPABOBOI
MPOTHU/IIT 3TOYMHHOCTI, CIIPSIMOBAHOI Ha 3a0€3MEeUEHHS 3aXUCTy 0COOUCTOI CBOOOIU
Ta HEJOTOPKAHHOCTI JIIOAWHM. Takwil Miaxia J03BOJISE€ KOMIUICKCHO OIIIHUTH BCI
aCMEKTH TMPAaBOMOPYIIICHb, IO CTOCYIOTHCS OOMEKEHHS BOJII, YECTI Ta TiTHOCTI
ocobu, 3abe3medyroun iX e(QEeKTUBHY KpHUMIHAJIBHO-TIPABOBY KBamidikaimiio Ta
OPOTU/II0 B TOMY YHCJI1 1 TOPTIBIIL JFOAbMHU.

AHani3 MexaHi3MiB, 0 3a0€3Me4yl0Th KPUMIHAJIBHO-IIPABOBY MPOTHIIIIO
MPaBOMOPYIICHHIM, AeTadbHO BUKIaNeHO y po3aum III OcobmuBoi yactuaun KK

VYkpainn «KpumiHanbHI MpaBONOPYIIEHHS! IPOTH BOJ1, YECT1 Ta T1AHOCTI 0COOM»

[112, c. 280].
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AHaJ3 MOJOXEHb IHOTO PO3JUTY CBIAYHTH, M0 y MPOCTUX CKIIaJIax
KPUMIHAIIBHUX TPABOMOPYIIECHb BIAMOBIJATHHICTS BU3HAYAETHCA BUXOMASYU 13
O3HAK 3arajbHOTO Cy0’ €KTa KPUMIHAJILHOTO MPaBOMOpyIieHHs. 3okpema, cT. 149
KK Vkpainu [120], ska mepembadae BIAMOBIAAIBHICTG 3a TOPTIBIIO JIFOJIbMH,
BCTAHOBIIIOE, IO Cy0’€KTOM KPUMIHAJIBHOTO MPAaBOMOPYIIEHHS MOXe OyTu Oynb-
aka Qi3nyHa ocyIHa 0co0a, sSiKa JOCATIa BIKY KpUMIHAIBHOI BiIOBIAABHOCTI.

Pa3om 3 TuMm, OUIBII CKJIA/IHI CKJIAAU KPUMIHAJIBHUX MPAaBONOPYIIEHb a00 iX
KBaJII(PIKOBaHI BUJIM MOXYTh MICTUTH CIIE€LIaJIbHI O3HAKU CyO’€KTa, SIKI BKa3yIOTh
Ha cnerugIyHui cTaryc, npogecito Y 1HIII XapaKTePUCTUKU BUHHOI ocoOu. Takuii
M1JX17] JO3BOJIsIE TUQPEPEHIIIOBATH KPUMIHAIBHY BIJIMOBIAAIBHICTh 3aJ€KHO BIJI
CycHuIbHOI HeOe3MeKH iSHHA Ta CTYyINEeHs BUHYBATOCTI Cy0’€KTa, 3a0e3neuyroyuu
CIpaBeJIUBICTh IPABO3ACTOCYBAHHS.

OTtxe, BU3BHAUCHHA Cy0’€KTa KPUMIHAJIBHOTO MPABONOPYIICHHS € OJTHUM 13
dbyHIaMEHTAIPHUX  acMeKTiB, M0 3a0e3neuye MpaBWIbHY  KBajidikarlito
NPOTUIIPABHUX JIisIHb, CIIPSIMOBAHUX HA MOPYLICHHS IIpaBa JIIOJAMHH Ha BOJIIO, YECTh
Ta TIOHICTE 0coOu. JleTadbHe BCTAHOBJEHHS  XapaKTEPUCTHK CyO’€kTa
KPUMIHAJILHOTO MPaBOMOPYIICHHS, 30KpeMa, WOTo BIKY, OCYJIHOCTI, COLIaJIbHOTO
CTaTycy 4 Mpo(eciiHOro CTaHOBUINA, J03BOJISIE IPABOOXOPOHHUM OpraHam
00’€KTHBHO OIIIHUTH BCl OOCTaBMHU KPUMIHAJIHLHO MPOTUIIPABHOTO iSTHHS Ta
BU3HAYUTH iX KBai(ikallito 3 METOI0 3a0€3MeUeHHs BIATOBIIHOCTI MK TSXKKICTIO
MPABOMOPYIIEHHS 1 3aX0aMi KpUMIHAJILHO1 BiAmoBinansHOCTI [ 146, c. 190]. Taka
JeTani3alis cupuse He Jauiie e(heKTUBHOMY 3aCTOCYBaHHIO HOPM KPUMIHAJIBLHOTO
nmpaBa, ajie W peami3amnli NPUHIUIIB COPABEIJIUBOCTI Ta I1HAWBITyaTi3alii
nokapanHs. lle ocoOmuBO BaXJIMBO y CIpaBax, L0 CTOCYIOTHCS KpUMiHAIbHHUX
pPaBOMOPYILIEHb MPOTH OCOOM, A€ MUTAHHS 3aXUCTy BOJI, YE€CTl, Ta T1AHOCTI,
CB0OOOIM Ta HEAOTOPKAHHOCTI € MPIOPUTETHUMH ISl IPABOBOI CUCTEMH.

Kpim nporo, 4iTke BU3HaYeHHS Cy0’€KTa KPUMIHAJIBHOTO MPaBONOPYILIECHHS
J03BOJISIE 3al00IraTd MOKJIMBUM IOPUAUYHUM IMOMUJIKAM IIiJI 4ac KBamigikarii
IisIHb, 1110, B CBOIO YEPTY, CIPUS€E YKPIIUIEHHIO AOBIPH 0 IPABOBOI CUCTEMH 3 OOKY

cycninberBa. EdexTuBHE BHU3HAUeHHS CyO’€KTMBHUX O3HAK TakoX 3abe3nevye
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peanizaiiro MPeBEHTUBHOI (PYHKIlT KPUMIHAIBHOTO TpaBa, MOMEpPeKaloyu HOBI
MIPABOMOPYIICHHS MIJISTXOM HAJIEKHOTO MOKapaHHs OCi0, K1 BYMHWIH 3JI0YUH, Ta
CTBOPEHHSI MPABOBHUX MEXaHI3MiB IXHBOI BiANoBimanbHOCTI [113, ¢. 293].

Takum 4ymHOM, YyBara A0 BH3HAUEHHSA Cy0’€KTa KPHUMIHAJIBHOTO
IPaBOMOPYIICHHS € BAKJIMBUM €JIEMEHTOM CYy4aCHOTO KPUMIHAJIBHOTO MpaBa, I0
crpus€ BCeOIYHOMY 3aXHUCTy OCHOBOIOJOXKHHX TMpaB JIOJWHU, HIATPUMAHHIO
IPABOMOPSAAKY Ta MIABUILIEHHIO €()EKTUBHOCTI MPOTUAIT 37 IOUMHHOCTI.

3a 3araJbHUM NpPaBUIOM, Cy0’€KTOM KPUMIHAJIBHOTO MPABOMOPYUIEHHS €
oco0a, sKa 3/1aTHAa YCBIIOMJIIOBATH CBOI [IIi Ta KepyBaTH HUMH, TOOTO AISATH 3
BJIaCHOI BOJI1. Takoio € oco0a, Yus BOJIS BUSBIISIETHCS K CBaBiIbHA, 4 CBIIOMICTD —
CIIOTBOPEHA YSABIEHHSMH TMPO MIMCHICTh. 3JIOYMHIIEM BBAXKAETHCS TOU, XTO
IOpOSIBISIE 10 TOEJAHAHY JII0 CBaBOJl Ta XUOHUX TIEPEKOHAHb Yy BHUIJISII
KOHKPETHOTO  3JIOYMHHOTO  BYMHKY, TOOTO  CYO’€KT  KPHUMIHAJIBHOIO
IpaBOMOPYILIEHHd — 1€ oco0a, sKa 3/JaTHa Ta MOXXE BYMHUTU HE3aKOHHE,
KpUMiHaJIbHE KapaHe AisSHHS BiHOCHO motepriioro [114, c. 397].

[Tpu BUMHEHHI KpUMIHAJILHUX MTPABOIIOPYILICHB MPOTH BOJI1, YECTI Ta T1THOCTI
MOTEPHIJIOr0, 0co0a 3JOYMHIl JEMOHCTPYE BOJIIO Ta Jii, 10 HaOyBalOTh (HOpMHU
KPUMIHAJILHO MPOTUIIPABHOTO AisiHHS. Llei cTan xapakTepu3yeThCs MPOTUITPABHUM
0oOMeXKeHHsIM a00 T030aBiIeHHSIM 0COOMCTOI CBOOOAM Ta HEOTOPKAHHOCTI 1HIION
JIIOJTMHY, a TAKOX LTIO30PHUM YSIBJICHHSIM PO MPABO BUMHATH [Iii, SIK1 BUXOISTH 32
MeK1 BCTAaHOBJIEHOTO TIpaBomopsiaky. ToOTo, Taki Jii cpsMOBaHI Ha MOPYIICHHS
IPUPOAHOTO TIpaBa JIOJWHUA Ha CBOOOY, BOJIO Ta OCOOMCTY HEIOTOPKAHHICTH,
3aKPITUICHOTO B OCHOBOTIOJIOKHUX MPUHITUTIAX MPABOBOT CHCTEMHU.

Takum 4MHOM, 3aranbHO MPHUIHATE BU3HAYCHHS Ta PO3YyMIHHS CyO’€KTa
KPUMIHAJIBHOTO  TPAaBOMOPYIICHHS  Y3TOMKYETbCA 3  MOHATTAM 00 €KTa
KPUMIHaJIbHO-IPAaBOBOi 0XOPOHH, 1110 BU3HaueHo KK Ykpainu.

J1o 03HaK 3arajibHOrO Cy0’€KTa KPUMIHAJIBHOIO MPABONOPYIIEHHS BITHECEHO
BIK 1 ocyaHicTb. 3riiHo 3 4. 1 cr. 22 KK Vkpainu [120], xpuMiHanbHI1N
BIJIMOBIAATBHOCTI MiJIATAIOTh OCOOM, K1 TOCATIM 16-piuyHOrO BIKYy Ha MOMEHT

BUMHEHHSI KpPUMIHAJIBHOTO MTPaBONOpYIIeHHs. BogHoyac yacTuHa pyra 1i€i cTaTTi
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BCTAHOBJIIOE BUKIIFOUCHHS, a caMe, BIIMOBIAAIbHICTh 13 14-pOKiB HAcTa€ 3a HU3KY
KPUMIHAJILHUX MPaBONOPYIIeHb, 3a3HaueHux B OcobnuBii yactuni KK Ykpainu.
BianosinHO, KpuMiHaIbHA BiAOBIIAIBHICTE 32 TOPTIBIIIO JIFOABMH HACTYTIAE TICTIS
JIOCATHEHHS 0c00010 16-piuHOrO BIKY.

Bignosigao g0 4. 1 ct. 19 KK Vkpainu [120] ocynHOI0 BH3HAETHCS 0C00a,
sKa I 9ac BYMHEHHS KPUMIHAIHLHOTO MPABOIMOPYIIEHHS MOTJIa yCBIOMIIIOBATH
cBoi mii (Oe3disIbHICTB) 1 KEepyBaTM HHUMH. TakuM YHMHOM, OCYAHICTH €
(yHIAMEHTAJIBHOIO XapaKTEPUCTHUKOIO, 10 BU3HAYAE 3/IaTHICTh OCOOM, MPUYETHOI
JI0 KpUMiHAJIbHOTO TIPABOIOPYILICHHS, OLIHIOBATH CYCIIJIbHY HEOE3MEeUHICTh CBOIX
Jii, pO3yMITH IXHI IOPUIMYHI Ta MOpalbHI HACIIJKH, @ TaKOXX KOHTPOJIIOBATH
BJaCHY TIOBEIIHKY y MeXaxX BCTAHOBJICHUX HOpMaMH IpaBa. 3arajbHa IpaBOBa
IIPaKTHKa BU3HAYAE OyIb-IKy 0CO0Y, sIKa BUMHUIIA KPUMiHAIbHE MPABOMIOPYIIICHHS,
OCYJIHOIO, SIKIIIO HE JIOBEJCHO MPOTHUIICIKHE.

3rinHo 4. 2 c1. 19 KK Vkpainu [120], He mnimisarae KpuMiHaIbHIN
BIJIMOBIAABHOCTI 0c00a, sIKa 1]l YaC BUYMHEHHS CYCIUILHO HEOE3MEYHOTro JIsTHHS,
nepeadoadeHoro nuMm Kojekcom, nepedyBaiia B CTaHI HEOCYIHOCTI, TOOTO HE MOTJia
yCBIIOMJTIOBAaTH CBO1 fii  (0Oe3misuibHICTE) a00 KepyBaTH HHUMH BHACHIIOK
XPOHIYHOTO TICUXIYHOTO 3aXBOPIOBaHHS, THMYAacOBOTO pO3JIaay MCUXIYHOI
JUSITBHOCTI, HEIOYMCTBA a00 1HIIIOTO XBOPoOIMBOTO cTany ncuxiku [120]. o Takoi
0ocoOu 3a pIIICHHSIM CyJ1y MOKYThb OyTH 3aCTOCOBaHI MMPUMYCOBI1 3aX0JIH METUYHOTO
XapaKkTepy.

BignosinHo 10 yacTuHM 3 11i€1 5K CTATTI HE MIJJIATae MOKapaHHIO 0co0a, sKa
BUMHMJIA KpUMIHAIbHE MPAaBONOPYIIEHHS Y CTaH1 OCYAHOCTI, aJie 1O TOCTaHOBJICHHS
BUPOKY 3aXxBOplIa Ha TCHXIYHY XBOpoOy, IO Tmo030aBisge€ ii MOXKIUBOCTI
YCBIIOMJTIIOBATH CBOI i1 (0€3/1sIbHICTh) a00 KepyBaTu HUMH. Jl0 Takoi ocoOu 3a
pIIIIEHHSM CyAy MOXYTh 3aCTOCOBYBATHCS TIPUMYCOBI 3aXOAW MEIUIHOTO
XapakTepy, a MICJsl Oy’KaHHs Taka 0coda MoXe Iijuisiratu nokapassio [ 120].

3ayBaXxMMO, IO 3arajbHa HEOCYAHICTh XapaKTEepPU3YEThCSA BIJICYTHICTIO
31aTHOCT1 0COOM YCBIJIOMJIIOBATU XapakKTep CBOIX [ii a00 KepyBaTH HUMH 4epe3

HasIBHICTb XPOHIYHOI'O TMCHUXIYHOTO 3aXBOPIOBAHHS, THUMYAcCOBOTO ICHXIYHOTO
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po3nany, cimaboymcTBa abo 1HIIOTO MATOJIOTIYHOTO cTaHy. Llei miaxia rpyHTyeThCs
Ha MPUHIIMIIAX TyMaHI3My Ta CIIPaBeIJIMBOCTI, 1110 3a0€3MeUyI0Th 1HAUBIAyasTi3aIliio
KPUMIHAIBHO1 BIJOBIJATBHOCTI, 00 Y BUIAKaxX BCTAHOBJICHHS HEOCYIHOCTI 0co0a
HE MOXX€ OyTH MPUTATHYTA OO BIAMOBIJANIBHOCTI, OCKIJIbKU ii MCHUXIYHUN CTaH
no30aBisie 1i MOXJIMBOCTI YCBIJIOMIIIOBATH CYCHUIbHY HEOE3MeKy CBOiX Iid 1
KOHTPOJIIOBATH MOBEIHKY.

OcynHICTh, JK€ HaBIAKU, OKPIM YCBIIOMJIEHHS OOOB’A3KOBUX O3HaK
KPUMIHAJILHOTO MPABONOPYIICHHS, TAKUX SIK MOr0 MeTa, MOTHBU Ta NOTEHIIITHI
HACJIJIKH, TaKOX MIATBEP/KYE, HAMIp 0COOM peasli3yBaTH CBOIO BOJIKO Yy CIOCIO,
KWW CYIIEpEeYnTh HOPMaM MpaBsa.

Bonnouac nis 0oci0, BH3HAHUX HEOCYJAHUMH, Tepea0adyeHO MOXKIIUBICTh
3aCTOCYBAaHHS TMPUMYCOBHUX 3aXOJliB MeIUYHOTo Xapaktepy. Lle cmpsimoBaHo Ha
3a0e3neyeHHs] 1XHbOrO JIIKyBaHHA Ta 3amoOiraHHsd MOBTOPHUM CYCHUIBHO
HeOe3MneyHuM /isiM. TaKuM YHHOM, PETYJIIOBAHHS MUTaHb OCYIHOCTI M HEOCYAHOCTI
€ BAXJIMBOIO CKJIQJJOBOI KpPHUMIHAJIBHO-TIPABOBOI CHUCTEMH, sKa 3a0e3rnedye
nudepeHIiioBaHuil MiAXi 0 MPUTITHEHHS 10 BIANMOBITAIBLHOCTI 3aJIEKHO BiJl
NICUX1YHOTO cTaHy ocobu [114, ¢. 299].

TakuM 4YMHOM, BCTAHOBJICHHS BIKOBHMX OOMEXEHBb 1 CTaHy OCYIHOCTI SK
OCHOBHHX O3HAK 3arajlbHOTO Cy0’€KTa JI03BOJISI€ YITKO BHU3HAYUTH KOJO OCIO, SKi
MOKYTbh OyTH MPUTATHYTI 10 KPUMIHAJIBHOI BIJIMOBIIaJIbHOCTI 32 TaKi KPUMIiHAIBHI
npaBonopyuieHHs. e 3abe3nedye He auIIe BiAMOBIIHICTD MPUHIIMIIAM MPABOBOT
CIIPaBEJIMBOCTI, ajie i cpusiec ePeKTUBHOMY 3aCTOCYBaHHIO HOPM KPUMIHATHHOTO
npaBa y cepi 3aXxucty 0coOUCTOi CBOOOIM Ta HEJOTOPKAHHOCTI.

JI7is MOBHOTO PO3YMIHHS MPABOBOTO CTAaTyCy CyO’€KTa TOPTIBII JIIOJbMU
BXJIMBO 31MCHUTH HOro Kiacu(ikaliio 3aJeXHO BlJ XapakTepy aJbTepHATUBHHUX
CyCHUIbHO HEOE3MEUHUX JIsIHb, 110 BU3HaueH1 y 4. 1 cr. 149 KK Vkpainu [120].

Jlo 1miei kareropii HamexuTh (izuuHa ocyaHa ocola, ska 3I1HCHIOE
IpaBONOPYILIECHHS, y (popmi Oe3mocepeHbO TOPTiBIl JIFOJbMH Ta/ab0 BHCTYyIA€e
MOKYIIIeM, TOOTO TparHe OTpUMAaTH JIOJWHY ISl TOAAIBIIOI eKcIuTyaTarii. B

IbOMY BHUIAJKYy 00uABa Cy0’€KTHM BYMHSIOTH CYCHUIBHO HeOe3meuHi All, 1o
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CIpsIMOBaHI Ha TOPYIICHHS TMpaB JIOAWHHU, 30KpeMa, MpaBa Ha CBOOOAYy Ta
HEJOTOPKAHHICTbD.

Takox cy0’€KTOM TOPTIBIII JIFOABMH € (I13UYHA OCyHA 0c00a, KA 3M1HCHIOE
BepOyBaHHS, MEPEMIIIEHHS, IEPEXOBYBAHHS, Mepeaady abo oAep KaHHS JIIOJIUHU.
Taxi aii cy0’ekTa CTBOPIOIOTH CYCIIbHY HEOE3MEUHICTh, OCKIJIbKH OOMEXYIOTh
ocobucty cobomy moauHU. OOOB’S3KOBOI0 YMOBOIO BHU3HAHHS TaKuX A
OPOTUIIPABHUM [ISSHHSIM € HAsBHICTh y Cy0’€KTa METHU — EKCIUTyaTallii JIFOJIUHH.
ExcrutyaTartiss MOXe BKIIIOUaTH MPUMYCOBY Mpalllo, CEKCyalbHY EKCILTyaTallio,
BUKOPUCTAHHS B 3JIOYMHHIN Ais5IbHOCTI, Tomio [115, ¢. 340].

CranoM Ha mouarok 2025 p., 3riIHO BUMOT MIXKHApOAHUX JOTOBOPIB, SIKI
patudikyBana YkpaiHa, 3a cT. 149 KK Vkpainum [120] HacTtae kpuMiHajbHA
BIJIMOBIAANBHICTh HE 3a YCl CYCIIJIBbHO HEOE3MeuHi Jii, 0 BKJIOYEHI B MOHSTTS
«ropriBig moapmuy. Crarreto 19 Konsenuii Pagu €Bpornu mpo 3axoaud 110710
npoTuaii Toprisii JroapMu Bi 16.05.2005 poky, sika Oyna patudikoBaHa Y KpaiHOO
21.09.2010, 1 nwabpana yunHOcTi ais1 Ykpainu 3 01.03.2011 poky, Bu3HaYeHa
KpUMIHaJI3allisl KOPUCTYBAaHHA TOCIyraMu >kepTBH, 30kpema: «Koxna CrtopoHa
pO3IIIA/lae MUTAHHS TPO BXKHUTTS TAaKUX 3aKOHOJABYMX Ta 1HIIUX 3aXOJlIB, SKI
MOXYTh OyTH HEOOXIIHUMH [JI1 BHU3HAHHSA 3rigHO 3 11 HallOHAIBHUM
3aKOHOJIABCTBOM 3JIOYMHAMH KOPUCTYBAaHHsS TOCIYraMu, SKi € TIPeIMETOM
eKcIuTyaTarti ..., KoJu 0yJio BIIOMO, IO 11 0c00a € KEPTBOIO TOPTIBIIL JHOEMI)
[104]. Otxe, He 3Bakaroum Ha MDKHaponHi 3000B’s3aHHs, B KK VYkpainu He
BU3HAYCHO Cy0’€KTOM  KPUMIHAJIBHOTO  TPABOMOPYIIEHHS  0COo0y,  sKa
YCBITOMIIFOIOYM OTPUMAaHHS TOCIYT, MPOMOHYE TOTEpIiJidi 0cobi BiJ TOPTiBII
moaeMu, y hopmi 11 excriyaraitii, J0OpOBIIBHO KOPUCTYETHCS TAKUMHU TTOCITyTaMH.
’Konna mpaBoBa OIliHKA TaKUM J1151M, 3T1JJHO YAHHOTO 3aKOHOJIaBCTBA HE HAJAEThHCA,
HE 3BAKAIOYM HA CYCIUIbHY HEOE3MEYHICTh TaKuX [id, a came: CBIJIOME
BUKOPHUCTAHHS MOCIYT NOTEPIIIOro BiJl TOPTIBII JOABMHU, TOOTO BUKOPHCTAHHSM,
OYEBMJIHO, IPUMYCOBOI Ipalll, OIIOCEPEAKOBaHA Ta CB1IOMA y4acTh y (piHAHCYBaHHI1
IPOTU3aKOHHOI AlsIbHOCTI. BBaxaemo, 1o oco0a, sika KOPUCTYEThCSA MOJIOHUMU

nociIyramu (paKTUYHO € MOBHOLIHHUM YYaCHUKOM €KCILTyaTallii HoTepIijaoi 0COOu.
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Y kBamipikoBaHMX CKJIagax TOPriBIl JIFOAbMH MOXKHA BH3HAYUTH
CHEIIaTbHOr0 cy0’eKTa (HAMPUKIIAJ, BAMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS
CIIy’)KOOBOIO 0COOOI0 3 BHUKOPHCTAHHSAM CIy>KOOBOTO CTaHOBHIINA) abo QopMy
CHIByYacTl y KpUMIHAJIbHOMY (BUMHEHHS MPABOMOPYLICHHS 3a MOMNEPEIHbOIO
3MOBOIO TPYIIOIO OCi0).

BignmoBimro g0 4. 2 cr.18 KK Vkpainm, cremiambHUM Cy0’€KTOM
KPUMIHAJILHOTO MPAaBONOPYIIEHHS € (pi3nyHa OCyJIHa 0co0a, ika BUMHWIIA Y Bill, 3
AKOTO  MOXK€ HAcTaBaTHM KpUMIHAJIbHA  BIJANOBIIAJBHICTh, KpPUMIHAJIbHE
IPaBOMOPYIIEHHS, CYy0’€KTOM SIKOro Moxe OyTu juiie nesHa ocoda [120]. Orxe,
TakUM cy0’€KTOM MoOke OyTu oco0a, sKa BOJIOAIE AOJATKOBUMH O3HAKaMH, L0
nepeadadeHi 3aKOHOJABCTBOM a00 MPSIMO BUIUIMBAIOTh 3 HHOTO, TAKUM YHUHOM
00MEKyI0UH, KOJIO 0C10, SIKI MOKYTh OYTH MPUTATHYTI /10 BIANOBIAAIBHOCTI 3a LIUX
yMOB

3rinHo IloctanoBu BepxoBHoro Cymy Big 24.12.2020 p. y cnpasi
Ne 355/815/18 «ocoly, sika, He o0iiiMaroun rmocaay B OpraHax Bjaad abo MiCIIEBOTO
CaMOBpSIJIyBaHHS, 3J1MCHIOE OpraHi3aliiHO-PO3NOPSAYl YU  aJAMIHICTPATUBHO-
rocroaapchbki 000OB’SI3KM 3a CHEIlalbHUM TMOBHOBAaXXEHHSAM, MOXKE OyTH BU3HAHO
cinyxx06oBoro» [179]. IloctanoBa BepxosHnoro Cyay Ykpainu Big 08.10.2015 p. y
ciupaBi Ne 5-109kcl5 BkasyBana, mo cimyk60Ba ocoba sk cremiaibHUil Cy0’€KT
3JI0YMHY Ma€, OKPIM 3arajibHUX O3HaK CyO’€KTa, TaKOX CHenudiuHl pUCH A0 SKUX
HaJIeXKAaTh: MOCAJ0B1 O3HAKH, SIKI BU3HAYAIOTH Cepy AIsITbHOCTI, Ta (QYHKIIIOHATBHI
03HAKH, 110 BU3HAYAIOTh IOBHOBAKEHHS Ta MEXKY BiAmOBigaIbHOCTI ocodm [181].

Taxum yuHOM, /17151 BU3HAHHS 0COOH CITyKOO0BOIO HEOOX1THO BCTAHOBHUTH, 1110
BOHA 3aiiMa€ MIEBHY MOCay, Ha liJeHa BiIMTOBITHUMH IMPaBaMu Ta 000B’ I3KaMHu 1 Mae
JUSTH B IHTEpeCax BU3HAYEHUX COIIaJIbHUX TPYIL.

TakoX BYMHEHHS KPUMIHAJbHOTO MPAaBOMOPYILIEHHS OCO00I0, BIJ SKOi
NOTEepNUINK nepedyBaB y MaTeplajbHIA UM 1HIIN 3aJI€KHOCT1, BPaXOBaHO y 4. 2
cT. 149 KK Vkpainu, 32 yMOBH BUKOPUCTAHHS 3aJIEKHOCTI KEPTBU JJI peasizaril
METH, Ta BUMHEHHS KPUMIHAJIHLHOTO MPABOMOPYIICHHS 3a MOMEPEIHHOI0 3MOBOIO

rpynor ocid, abo OpraHi3oBaHOI Tpymoro, sk nepeadadeno 4. 3 cr. 149 KK
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VYkpainu. OpranizoBana rpyna mnepeadadae He JUIIE MOMEPEHIO 3MOBY, ajie M
OULTBII CTIMKHMIM XapakTep 3JI0YMHHOI MISUTBHOCTI, M0 XapaKTEePU3YEThCS UITKUM

PO3MoLIOM poJieit cepen yuacHukiB [120].

2.4. Cy0’eKTHBHA CTOPOHA TOPTIBJIi JIOAbLMH

Cy0’ekTUBHA CTOpPOHA KPUMIHAIBHOIO MPABONOPYIICHHS BIAIIPa€e KIOYOBY
pOJIb Y BU3HAYEHHI MCUXIYHOI'O CTaBJIEHHS BUHHOI OCOOM /10 MOPYIIECHHS MpaB
1HIIIOT JIFOJWMHU, 30KpemMa, ii MpaBa Ha OCOOUCTY CBOOONY Ta HEIOTOPKAHHICTH.
OOO0B’SI3KOBHI €J1€MEHT Cy0’€KTUBHOI CTOPOHU KPHUMIHAIBHOTO MPABONOPYIIEHHS
— HasiBHICTh BUHU. Came Tomy BapTo norogutucs 3 M.O. denopos., Akuil 3a3HauaB,
0 BUHA € 00’€KTOM JOCIHIDKCHHS B MeXaxX PI3HUX HOPUANYHUX Tany3eH, 110
CBITUUTSH TPO ii YHIBEPCATBLHICTH 1 3HAUCHHS JIJIs1 IPABOBOT'O PETYIIOBAHHS B I1IJIOMY
[236, c. 140-147].

3rinHo ct. 23 KK VYkpaiHu BHUHOI0O € TCHUXIYHE CTaBJICHHS OCOOU 10
BUMHIOBAHOI 111 K Oe311sIbHOCTI, TiepeadadeHoi mum Koaekcom, Ta ii HaCiIKiB,
BUpaXkeHe y ¢opmi ymuciay abo HeodepekHocTi [120]. dakTUYHO 11e MOJ0KEHHS €
€IMHUM O(IIIHHIM 3aKOHOJaBYMM BH3HAUYCHHSIM IOHSATTS «BHHA», aJIe HOT0 3MICT
(GaKTUYHO TMOXIJHUX IIOHATh «BUHHICTB», «BUHHUW», «BUHYBATICTh», SKi
HOPMAaTUBHO HE BU3HAUYCHHUIA.

Y 4. 1 cr. 62 Koncrurymii Vkpainu [105] mepenbaueHo, mo ocoba
BBa)KA€THCSI HEBUHYBATOIO Y BUMHEHHI KPUMIHAJIBHOTO TIPABOIIOPYIIIEHHS 1 HE MOXKE
OyTH mijmaHa KpUMiHAJIHLHOMY TMOKAapaHHIO, JOKHU ii BUHY HE Oyje JOBEICHO B
3aKOHHOMY MOPSAKY 1 BCTAHOBJICHO OOBHHYBaJIbHUM BUPOKOM CyAy. Ane, 4.2 cT. 62
Konctutynii Ykpainu BcTaHOBIIEHO, 110: «HI1XTO HE 3000B’s13aHN JOBOJUTH CBOIO
HEBHUHYBATICTh Y BUMHEHH1 KPUMIHAJIBHOTO MpaBonopyieHHs» [105].

3a3HayeH1 KOHCTUTYL1/HI NPUHLHIIH IPYHTYETHCA HA 3arajlbHOMY MPUHLUITI
NPE3yMINIii HEBUHYBATOCTI JIIOJMHMU, 1110 BigoOpaxkeHuit B 4. 2 cr. 14
MIXXHapOJHOTO MaKTy MpPO T'POMAASHCBHKI 1 mojiThyHi npasa [145], m. 1 cT. 11

3aranpHO1 Aeknapaiii npaB moauHu [72], m. 3 cr. 20 Ctatyty MiXHapOaHOTro



133
KpuMiHanpHOTO TpHOyHany mo Pyanmi, m. 3 cr. 21 Cratyry MixHapogHOTO
KPUMIHAIILHOTO TpUOYHay mo konumiHii FOrocnasii, a Takox B yHKT 1 cTarTi 66
Craryty MDKHapOJHOTO KPUMIHAIBHOTO CYyAy, JI€ 3a3HA4a€ThCs, MO0 KOXKEH
O0OBHHYBAUYCHUN Y KPUMIHAIIbHOMY 3JI0YMHI Ma€ MPaBO BBAKATHUCS HEBUHYBATHUM,
NOKH BUHYBATICTh Horo He Oy/e T0oBeAeHa BiIMOBIAHO 10 3akoHy [150]. B 4. 2 cr.
2 KK Vkpainu [120] BigoOpa>keHO MPHUHIMII HEBUHYBATOCTI, 3TigHO 4. 1 cT. 62
Koncrurynii Ykpainu.

Takum yuHOM, BU3HAUYCHHS BUHU, niependaudene ctT. 23 KK Vkpainu [120], €
3araJpHO000B’ I3KOBUM JISl 3aCTOCYBAHHS Y BCIX BHITAJIKaX, /6 BHKOPUCTOBYETHCS
IIe TOHATTS B MEXaX KPUMIHAJBHOTO CYIOYMHCTBA, HE3AJIEKHO BiJ] KOHTEKCTY, 3
ypaxyBaHHSIM OOMEKEHb BCTAHOBJICHMX IMPHHIIMIIOM HEBUHYBATOCTI  Ta
Koncruryuiero. Tako po3yMiHHS BHHM SIK BUKJIIOYHO IICHXIYHOTO CTaBJIEHHS
0COOM 10 BUNHEHOTO JTISTHHS € HEAOCTATHIM I IIOBHOT BIAIIOBIIHOCTI 3a3HAYEHUM
HOpMaM, OCKUJIbKU TaKi (JOpMYJTIIOBAaHHS HE BPaXOBYIOTh YCIX aCIEKTIB IOPUIAYHOT
BIIITIOB11AJIBHOCTI OCOOH.

BpaxoByrour HasBHy TIpaBOBY KOJI31I0 MDK 3arajbHONPUUHSITUM
Bu3HaueHHsM BuHU Yy c¢T1.23 KK Vikpainu [120] Ta OuUbll IIMPOKUMU
KOHCTUTYIIIHHUMU ¥ TIPABOBUMU TapaHTISIMH, TOTPIOHO MOANbIIE BIOCKOHATICHHS
IPABOBUX HOPM JiJIs1 3a0€3MEUYECHHS 1XHBOI y3TOHKEHOCTI, 3 METOI0 3a0e3MeUeHHs
KOMIUIEKCHOTO TIIXOMy JO0 aHajidy BHUHU K €JIEMEHTAa CyO €KTUBHOI CTOPOHU
KPUMIHAILHOTO MTPaBOTIOPYIIICHHS.

M.O. ®enopoB HAroJIoONIye, «II0 Yy IOPUIAYHIA JITEpPaTypi BXKE HaBHO
OOTOBOPIOETHCSI TMHTAHHS TMPO HEMOXJIHMBICTh 3aCTOCYBAaHHS 3aKOHOJABYOTO
BU3HAYCHHS BUHU JI0 MPABOMIOPYIIEHb (37I0YMHIB) 13 (HOPMAIBHAM CKJIa10M (TOOTO
OPOTUNPABHUX JiSiHb, 110 BBAXKAIOTHCA 3aKIHUCHUMHU HE3aJICKHO BiJ HACTaHHS
NEeBHUX IIKIIMBUX HachiakiB). [IpobGrema Hacammepen mojisirae B TOMY, WIO
3aKOHO/IaBUC BU3HAYCHHS TOHITTS BUHU 3000B’13y€ BCTAHOBIIIOBATH Y OYIb-SIKOMY
CKJIaJl1 3JI0YMHY HasIBHICTh NICUX1YHOTO CTaBJICHHSI 0OCOOU J10 HACIAKIB CBOIX JIISIHb,
X04ya KOHCTPYKIIiS CKJIaay BIANOBIAHOTO MPaBOMOPYIIEHHS HE nepeadavyae HiIKUX

HACJIAKIB BYUMHEHOTO K 000B’SI3KOBOI 03HAKH ocTaHHbOro» [236, c. 140-147]. Ha
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MOIO JYMKY, 116 KOHCTPYKTHBHE 3ayBaXKCHHSI, a, OTXKE, JJIsl BA3HaYeHHS (DOpM BUHU
NMOBUHEH OyTH BCTAHOBJICHUW MPUYMHHO-HACIHIIKOBHI 3B’SI30K MK 3aKIHUYCHUM
KPUMIHAJILHUM TIPABOMOPYIICHHSM 3 HAsSBHICTIO a00 BIJICYTHICTIO HACIIJKIB
TSTHHA.

Buxonsam 31 3micty ct. 23 KK Ykpainu [120] nicuxigHe cTaBieHHS 0cO0H 110
il mii abo Oe3misUTBHOCTI, a TaKOX 10 1X HACHTIJKIB, MOXE BHpPaXKaTHUCh y (popmi
yMHUCITy a00 HEOOEpEKHOCTI, 110 € KIYOBUMH (hOPMaMHU BUHHU Y KPUMIHAIBHOMY
npaBi Ykpainu [60, 210-217]. YMucen mnepenbauae cBijioMe Oa)kxaHHs 0OcoOuU
BUMHUTH [ISHHS, SIK€ MOPYIIy€E KPUMIHAIBHO-IIPABOBY 3a00pOHY, a00 K CBiAOME
JOMYIICHHST MOXJIMBOCTI HACTaHHS CYCHUIBHO HEOE3MEYHUX  HACIIJIKIB.
HeoOepexHicTh, HABMAKHU € MPOSIBOM JIETKOBAKHOTO a00 0aliy>KOro CTaBIECHHS 10
MOJIMBUX HACIIJIKIB CBOIX [, 110 IPU3BOJSATH /10 IOPYILICHHS 3aKOHY.

Bunna mnoBeniHka cy0’€kTa KpHMIHAJIBHOIO MPaBOMOPYIICHHS 3aBXIH
0a3yeThCsl HAa YCBIJOMJICHHI HUM XapaKTEPUCTUK CBOTO BUMHKY, 30Kpema, Horo
CycHuIbHOI HEOE3MEYHOCTI. YMHCEN CYNpOBOKYETbCA Oa)KaHHAM JIOCSATTH
CyCHUIbHO HEOE3MeYHOro pe3yJbTaTy abo 3rofol0 Ha WOro HacTaHHS, a
HEOOEpPEe)KHOCTI — TIOBEMIHKA Cy0’€KTa BHSBIAETBCS B  HEJOCTATHbOMY
nepenOavyeHHl MOXIJIMBUX HACHIJKIB a00 X Yy CHOJIBaHHI Ha iX yHUKHEHHS 0e3
JIOCTATHIX IiJICTaB.

Takum yrHOM, BMHA HE TUIbKK (yHIaMEHTaJbHA KaTeropis KpUMiHAIBHOTO
npaBa, aje 1 € OCHOBOIO JJIi BU3HAYCHHS BIAMOBIAAIBHOCTI OCOOM 3a BUMHEHE
KpUMiHAJIbHE TNPABONOPYIIEHHS. 1 GOpMH 103BOIAIOTh AM(EPEHIIIOBATH BUIN
KPUMIHAIILHO TIPOTUIIPABHOT TOBEAIHKH, BPaXOBYIOUN CTYIIHD YCBIIOMJICHOCTI 1A
ocoOu Ta Ti CTaBJIEHHS 10 MOKJINBHUX HACIIIIKIB.

Jlesiki BUEHHX 3a3HAYalOTh, 110 BUHA € MPOSBOM BOJII Ta CBIJJOMOCTI 0COOH,
mo (OpMYyIOTh KOMIUIEKC CBaBOJI Ta 1II031M, peaji30BaHMX Yy MPOTHIPABHOMY
JUSIHHI, SIK€ BIAMOBIJHO 0 YMHHOTO 3aKOHOJABCTBA BU3HAETHCA KPUMIHAIBHUM
IpaBoONOPYLIEHHAM. Tak, 30KpemMa, Ha JyMKYy NpHOIYHMKIB L€l Teopli, BUHA HE
HAJIEXKHUTh aHl 10 03HAK Cy0’ €KTUBHOI CTOPOHM KPUMIHAJIBLHOTO MPABOMOPYIIEHHS,

aHl J10 03HaK iloro 00’ €KTUBHOI cTOpOHU. HaToMicTh BUHA BUCTYIA€E MPOSIBOM LIUX
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03HaK y ¢opMi KpUMIHAJIBLHO IPOTUIIPABHOI MoBemiHKH. Llelt miaxim m03BoJIsE
po3risnaty BHHY Ta ii (QopMu SK €QHICTh CyO €KTUBHHUX 1 00’ €KTHMBHHUX
XapaKTEePUCTUK, 10 BTIUTIOOTHCA B JISHHAX CyO’€KTa KPUMIHAIBHOTO
PaBOMOPYIICHHS.

O3Haku 00’€KTUBHOI CTOPOHW KPUMIHAJIBLHO MPOTUIPABHOTO JiSTHHS TICHO
NOoB’sA3aHl 31 creuu(iYHUMH O3HAKaMH CyO’€KTHUBHOI CTOPOHH, OCKUIBKA BOHHU
B1I0OpakaroTh SIKICHI XapaKTEPUCTUKHU peanizaiii cBoOoau BUOOPY CyO’€KTOM
KPUMIHAJIbHO TMPOTUIIPABHOI MOBEAIHKU. [HIIMMU clioBaMH, O0’€KTHMBHI acHEKTU
JUSIHHSI Y3TOJKYIOThCSI 3 BHYTPIIIHIMA MOTHBaMH, HamipamMu Ta YCBIIOMJIEHHSIM
cy0’ekTa, sKUM CBiIoMO oOupae 3iounHHMM 1wisax [3]. Take po3ymiHHS
B3a€MO3B’ 513Ky I1HTEJIEKTYyaJlbHOTO Ta BOJIOBOTO ACIEKTYy BUHH, 1[0 BH3HAYAIOThH
CBIJIOMUH XapakTep KpHUMIHAJIbHO MPOTHUIPABHOI MOBEIHKH, HE MOXJIHMBO HE
OiATPUMATH.

[Tix yac BUMHEHHS CYCIUJIBHO HEOE3MEUHOT0 JIsTHHS 0c0o0a /i€ YCBIAOMIICHO,
NOPYIIYIOUYd BUMOTH KPUMIHAIILHOTO 3aKOHY. BOHa He nuIie yCBIJOMITIOE XapaKTep
CBOiX /i, a ¥ CBIIOMO OOMpa€e iX HAMNPSAMOK, IO CBIIYUTH MPO 11 CTABJICHHS /0
00’ekTa mocsiraHHs. TakMM YWHOM, BMHA BKJIIOYA€E SIK BOJIIO, TaK 1 CBIJIOMICTh
cy0’ekta, 00’ €HaH] y CIIPSMOBaHY MPOTHUIIPABHY JIIIO.

BpaxoByroun BuIlleBHKIIaIeHE, BU3HAYCHHS! BUHU SIK 000B’S3KOBO1 O3HAKU
Cy0’€KTUBHOI CTOPOHM CKJIaAy KPHUMIHAJILHOTO IPAaBOMOPYIICHHS, BUHA II0JI0
KPUMIHAIILHUX TPABOMOPYIIEHb MPOTH OCOOMCTOI CBOOOIM Ta HEJOTOPKAHHOCTI
MO’Ke OyTH BU3HAUCHA SIK BUSB BOJII Ta CBIIOMOCTI 0COOH, 1110 POPMYIOTH KOMILIEKC
CBaBOJII Ta UTIO31H, peani30BaHUX y MPOTUIIpaBHOMY nisiHHI. Lle misHHS, 3rigHO 3
onuiero 31 crareir po3aury III OcobmmBoi wactuau KK VYkpainm, BuU3HaAETHCS
KPUMIHAJIbHUM IPAaBOMOPYIIEHHAM. Takui miaxia A03BOJISIE TIIMOIIE 3pO3yMITH
OPUPOAY BUHM Ta ii pOJib Y MEXaH13MI1 3JIOYMHHOI IMOBEIIHKHU, 30KpEMa B KOHTEKCTI
NOCSITaHb HA 0COOHMCTY CBOOOY Ta HEAOTOPKAHHICTD.

KpuminanbHe mpaBONOpYIIEHHS! «TOPTIBIS JIOABMIY, MOXKE OyTH BUMHEHE
BUKIIOYHO 3 TMPSMHAM YMHCIOM, IO TMPAKTUYHO O3HAyYa€e, M0 CyO €KT

KPUMIHAJILHOTO MPaBOMOPYILIEHHS YCBIIOMIIIOE CYCHUIbHY HEOE3NeKy CBOiX IiH,
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YITKO pO3yMi€ iX Xapakrtep 1 nepeadadae MOKIUBI HACTIIKH, OJTHOYACHO Oa)karouu
ix HactanHs. Ilpu npomy, caM cy0’€KT € HOCIEM IpaBa Ha OCOOUCTY CBOOOIY Ta
HEJOTOPKAHHICTh, 10 HAJa€ HOMY MOXJIHMBICTH OI[IHIOBATH XapaKTep 1 CTYIiHb
IIKO/IH, SIKY BiH 3aBJa€ iHIIH 0co0i (morepmiiomy) [24, c. 17-23].

OcoONMMBICTIO TOPTIBII JIOJBMH, € T€, IO I BUMHCHHS KPUMIHAIBHOTO
IIPABOMOPYIIICHHS HE MOTPiOHI criemiaibHi 3HaHHS a060 mpodeciitHi HaBUYIKH, TOOTO
OPOTHUIIPABHI [li IPYHTYEThCA HA CBLIOMOMY BHOOpP1 CyO’€KkTa, KMl MHOpYIIye
BCTAHOBJIEH1 3aKOHOM T'apaHTIi MpaB 1HILIOT 0COOU Ta KPUMIHAJIbHUIN 3aKOH.

Cy0’€KT KpUMIHAJIBHOIO MPABOMOPYIIEHHS, OOMpalOYu LUISX BTPYYaHHS Y
mpaBa 1HIIOI 0COOU, TOPYIITYE OCHOBOIIOIOXKHI MPUHIIMIIU PABOBOI Ta MOPAILHOI
CUCTEMH, IO PEryJIOI0Th B3AaEMOBIAHOCHMHM Yy cycnuibcTBi. lle moxe OyTtu
00YMOBJICHO PI3HUMH MOTHUBAaMH: BiJ] IIParHeHHs JOCSTTH BIIACHUX 1HTEPECIB 0
Oaiimy>xoro ado JIETKOBaKHOTO CTaBJIEHHS 10 HOPM MOBEAIHKHU, SIKI FapaHTYIOTh
Oe3neKy Ta CBOOOMY 1HIIMX JIFOJICH.

Taka npoTurnpaBHa MOBE/IIHKA HE JIUIIE MIAPUBAE CYCIUIbHUI MOPSIIOK, aje
 JIeMOHCTpPY€ BIJICYTHICTh TOBaru 10 OCHOBOIIOJIOXKHUX TIpPaB OCOOUCTOCTI,
30KpeMa Mpapa Ha CBOOO1y Ta He10TOpKaHHICTh. Cy0’€KT MpaBONOPYLIECHHS, III0UU
3 TpSIMUM yMHCJIOM, ITHOPY€E K MOpaJibHI, TaKk 1 MpaBOBI OOMEXKEHHS, IO
BUMAraioTh IIIaHOOJMBOTO CTaBJIEHHS JO TIJHOCTI, aBTOHOMIi Ta (i3HUYHOI
HEJOTOPKAHHOCTI KOXKHOI JTroanHu. KpiMm Toro, nmocsranHs Ha 0cOOUCTY CBOOOY Ta
HEJOTOPKAHHICTh BioOpa)kae HaMaraHHs CyO’€KkTa [ISTH 1032 MEKaMH
[IUBLII30BAHOTO IPABOBOIO PETYJIOBaHHS, CTBOPIOIOYM 3arpo3y He JHIe MAJis
KOHKPETHOI 0co0u, ane W Ajig CTaOUIbHOCTI CYCIIbCTBA 3arajoM. Y TaKuUX
BUMIAJIKaX JIeprKaBa BUCTYIIA€ TApaHTOM 3aXHCTY MOPYIICHUX IPaB, 3a0e3neuyoyn
BIJTHOBJIEHHS CIIPaBEJIMBOCTI Ta 3a00IraHHs MOJaIbIINM MOPYIIEHHSM.

Takum 4YMHOM, TOPTIBIS JIIOJBbMH, SIK MPABOMOPYIIEHHS MPOTH OCOOHCTOT
CBOOOJIM Ta HEJOTOPKAHHOCTI Ma€ OCOOJIMBHI XapaKTep, OCKUIBKH CTOCYETHCS
3aXUCTY OCHOBOIOJIOKHUX TpaB JIOAMHH, a HOTO0 CKOEHHA Iependadae CBiIoMe
NOpYIIEHHsS Cy0’€KTOM MpaB 1HIIOI 0COOH, 110 MIAKPECIIOE CYCIUIbHY HeOe3neKy

Ta MPaBOBY 3HAYYUIICTh AAHOTO MPOTUIPABHOTO JistHHA [25, c. 151-171].
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Cy0’€KTUBHY CTOPOHY TOPTIBIII JIFOJIbMH, XapaKTePU3Y€ MPSIMUA YMHUCEI, Ta
KOPHUCIUBHUI MOTHB, IO 3pO3yMLIO 3 CAMOTO XapakTepy AisHHA. BianoBigHo 10 4.
2 cr. 24 KK VYkpaiau [120], nmpsMuM € ymucen, SKIIO ocoda yCBiIOMIIIOBaja
CycnmiibHO HeOe3NMeYHuil XapakTep cBoro mJisHHS (mii abo Oe3misuTbHOCTI),
nepenbavana Horo cycmipHO HeOe3MmeuH1 HacHiaku 1 Oaxana X HacTaHHS. T00TO,
OpSIMHUIA yMHCETI IPU BUMHEHH1 TOPT1BIIi JIFOJbMHU, LI€ TIEPII 32 BCE 1HTENEKTyaIbHHIA
Ta BOJBOBUM BHOIp cy0’ekTy 310unny [120]. IHTenekryanbHuii BUOIp 0O3HAYAE, 110
0co0a yCBIJIOMJIIOE CyCHIIbHO HEOE3MEYHUI XapaKTep CBOIX il UM Oe31sIbHOCTI
Ta mnependadae iX MOXKIMBI Hacmiakud. BonboBuil BHSB BHOOpPY CyO’ €KTy
KPUMIHAJILHOTO TPaBOMNOPYILIECHHS MOJsArae y 0akaHHI HACTaHHS LIMX HACIIAKIB.

Sk cnymHO 3a3HayarTh OUIBIIICTh HAYKOBI(IB, YCBIJIOMJIEHHS CYCHIJIbHOI
HEOE3MEeYHOCTI AISSHHA HEMOXJIUBE ©0e3 pOo3yMiHHS HOro 00’€KTUBHUX
XapaKTePUCTHK, SIKI JJO3BOJISIOTH OLIIHUTH MISIHHS 1 HOTO HACHIIKU SIK KOHKPETHUN
dbakT 00’€KTMBHOI peaJbHOCTI. TakuM 4YHHOM, CBIJOMICTh CYyO’€KTa Mae
OXOILTIOBAaTH BCl (pakTHYHI OOCTaBUHM KPUMIHAJIBHOTO TMPABOMOPYIICHHS, SKI
BU3HAYAIOTh HOr0 CyCHIbHY HEOE3MEUHICTh, 10 € BaXJIMBUM I MPaBUIHHOTO
PO3YMIHHS O3HAK IIPSAMOT0 yMUCHy AisiHHA [32, ¢. 120].

Posyminns ¢daktuyHux oOCTaBUH JisiHHA CYO’ €KTOM KPHUMIHAJIHHOTO
MIPABOMOPYIIEHHS € TPUHIIMIIOBUM [IJIi BCTAHOBJICHHS BUHU Y KPUMIHAIBHOMY
IPABOMOPYIIEHHI TOPTiBI1 JIOABMHU, 10 nepeadadeno cr. 149 KK Vkpainu [120],
OCKITTbKH 3a0e3mnedye 00’€KTUBHUN MIAXIJ 0 OIHKH CYCHUIbHO HEOE3MeYHOTro
JISTHHS Ta #oro HacmiakiB. Takox po3yMiHHS CBOIX JIiil Ta iX colliaJibHE 3HAUCHHS,
Jla€ BUHHINA 0c001 YCBIOMIICHHS IIK1ITUBOTO BIUIUBY AJIS OXOPOHIOBAHUX 3aKOHOM
IIIHHOCTEH Ta IHTEPECiB CYCIUILCTBA.

Jlesiki HayKOBII1 JOJIaTKOBO PO3IUIAIOTh YMHUCEN 00lyMaHUi Ta Ha PalTOBHIA,
aje sl TOPriBJl JIOJABMH OCTaHHA (opMa HE € THUIOBOIO, 0O 3aKOHOJIABUO
BU3HA4Y€H1 (JOPMU TOPTiBII1 JKOJbMU BUMAraroTh peTeabHOI MiAroToBku [48, c. 39].

KK Vkpainu, BCTaHOBIIOIOYM KPUMIHAIBHY BIJAMOBIJAJIBHICTh 32 TOPTIBIIO
JTIOABMH, BKa3zye CyO €KTHBHY CTOPOHY KPHMIHAJIBHOTO TIPAaBOMOPYIICHHS

3a3Havyal4u METY eKCIUTyaTalli ocoOu, mo € 0OOB’SI3KOBOIO O3HAKOK CKJIATy
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KpuMiHanbHOTO TipaBonopymienns. Otxke, y cr. 149 KK Vkpainu [120], BincyTHe
npsiMe TOCWJIaHHS Ha BHHY CYO €KTy 3JI0YMHY, BKa3yloud MpU IbOMY Ha
eKCILTyaTaIlio, 1o He MOKe 3aMIHUTH COOO0I0 MIOBHOITIHHE BU3HAYEHHS ()OPMU BUHU
IUISL TAHOTO MPaBOMIOPYIIICHHS.

Cepen HayKOBIIIB PO3YMIHHS €KCIUTyartamii auckyciiae. Jleski aBTopw
IIPOIIOHYIOTh BU3HATH METY €KCIUTyaTallii 00CTaBUHOIO, KA O0TSHKY€E KpUMIHATIbHY
BIJIIIOBIJIAJIbHICTB 3@ TOPTiBIIIO JII0AbMU. Ha iXHIO TyMKY, 116 OOTpyHTOBY€ETHCS TUM,
[0 MiJ] Yac JOCYJOBOTO PO3CIiyBaHHS JIOBECTH HAsIBHICTh METH EKCILTyaTalii
gacto OyBae HempocTo. BoaHoYac BHKIIOUEHHS BHMOTH MO0 OOOB’SI3KOBOTO
BCTAHOBJICHHS TaKOi METH PO3IIMPHUTh MOXJIMBOCTI TPHUTITHCHHS 10
BIJITOBIJAJIBHOCTI OC10, K1 31MCHIOIOTh HE3aKOHHI Jii, 111010 JIroAuHu. BogHouac,
SIK 3a3HAYal0Th HAYKOBIIl, B 0araTb0X BUIAKaX, HAITPUKJIA]] 111010 TOPTIBIII JITbMH,
3JIOYMHIII MOKYTh HE CTABUTH 3a METY CKCILIYaTaIlito )KEPTBH, 1 B TAKOMY BHUIIAIKY
Taki A1l He nepeadavaroTh BiANOBiAanbHOCTI 3a ¢T. 149 KK Vkpainu [15, ¢.9-14]. V
0araThbOX CHUTYyaIlisIX METy eKCIUTyaTallii mepeciiaye Juiie KiHIEeBUH oJepKyBau
noTepmnijoi ocobu, a 1HII CHIByYaCHUKHU 3JIOYMHY TIePEeCTiayIoTh JIUIIE
MaTepiajibHy METY .

Otxe, Ha Hally IyMKY, JOIUIBHUM Oyyio O, MEperiasHyTH MiIXOAu IO
BU3HAYEHHSI METH eKCIUTyaTallii sSK O0OB’S3KOBOi O3HAKM TOPTIBII JIOJIBMH, Ta
BUOKPEMUTH (DOPMH TOPTiBII1 JIOJEMHU 3 METOIO Ta 0€3 METH eKcIuTyaTalli y dhopmi
HE3aKOHHOTO BUKOPUCTAHHS JIOAWHHU, a00 3 METOI OTPUMAaHHA MaTepiaJbHOI
BUHAropoAM, YW I1HIIUX Orjar, MO J03BOJUTH €(EeKTHUBHINMIE OOPOTHUCS 3 IUM
3JI0YMHOM y PI3HUX HOTO MPOSIBaX.

B ropumuuHiii miTeparypi MOHATTS «EKCIUTyaTaril JIOJAWHWY» OTPUMAIIO
pPI3HOMaHITHI BU3HAYEHHS, ajie (PAaKTUYHO TIyMadeHHs i€l qediHiii 3BOAUTHCSA A0
HEePEKy MOXKIMBUX (POPM BUKOPUCTAHHS JIOJUHU, 0€3 PO3MEXKYBAaHHS CYTHICHUX
XapaKTEPUCTHUK LIbOTO SBUIIA. AHAJOTIYHUM MIIX1] Y MIXKHAPOJAHUX JTOKYMEHTaX 1
HaI[lOHAJTbHOMY 3aKOHO/IaBCTBI.

Cepen npoBiJHUX YKPATHCHKUX HAYKOBI[IB PO3YMIHHS €KCILTyaTalli TaK Camo

BiIpi3HsAeTbC. M.I. XaBpoHIOK, BKa3ye, 10 «EKCIUTyaTallis 03HA4a€e MPUCBOECHHS
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MaTepilaTbHUX Pe3yJIbTaTIB Mpalll JIOIUHU (30KpeMa MPUOYTKY) BIACHUKOM 3aC001B
BupoOHuiTBa. [Ipu mpomy JroaMHA MOKE TMpaIloBaTH B3arayii 0e3 omiatu abo 3
OTLIIATOIO, SIKA SIBHO HE BIATIOBIIa€ XapaKTepy Ta IHTEHCUBHOCT1 poOoTm» [241, 550].
Takox ekcIuTyaTarfito JIOJWHA BU3HAYAIOTH SIK 3a00pPOHEHI 3aKOHOM JiSIHHS 3
IPUBJIACHEHHS PE3yJIbTATiB PI3HOMAHITHOI MMiTHEBUIBHOI ISITBHOCTI 1HINOI 0COOU
a00 CIOXWBAaHHS ITHCBUIBHUX IIATHUX IOCIYT, Ta IO TijJ] EKCILTyaTarli€ro
JIOJMHUA TOTPIOHO pO3YyMITH OTpUMaHHS MNPUOYTKY YM I1HIIMX BUTOJ Bij
IpUMYCOBOi, 000B’s13K0BOI a00 pabCHKOI Mmpalll, MOCIAYyr ado MiJHEBUILHOIO CTAaHY.
A.M. OpneaHna, HaBIaku BBa)kae, 110 €KCIUIyaTallis 1ie He JUIe IPUBJIACHEHHS, a !
BUKOPHUCTAHHS pe3yJIbTaTIB Mpalll 1H1o1 JroauHu [ 126, c. 50]. Take TiiyMayeHHs, Ha
Hally AYMKY, 3Halnuio cBoe BigoOpaxeHHs y cT. 150-1 KK Vkpainu [120], sika
BCTAHOBJIKOE BIIMOBIAAIBHICTh 32 BUKOPUCTAHHS MaJIOJITHHOI AUTHHU ISl 3aHATTS
xebpaurBoM. KpiM Toro, BiH BBaXkae, 110 iCHY€e Oarato BapiaHTIB IPOTUIIPABHOTO
KOPHUCJIMBOTO BUKOPHUCTaHHS JOAWHU. Hampukiaa, BUKOpUCTaHHS O10JOTTYHUX
BJIACTUBOCTEHN OpraHi3my JIIOJIUHU (IPUMYCOBE CypOTraTHE MAaTEPUHCTBO, HE3aKOHHA
TpaHCIUIAHTAIllsl OpraHiB abo0 HE3aKOHHE JOHOPCTBO TOIIO) YW KOPHUCIUBE
BUKOPUCTAHHS JIIOJUHU JIJISL 33JJ0BOJICHHSI CEKCYaJbHUX MOTPEeO IHIIUX OC10, 110
TaKOXX MOKHA BBKATH MpaIiero». Takok BUSHH BKA3ye, 110 KCIUTyaTallis JIIOAUHH
€ KOPUCITUBUM MPOTUIPABHUM BUKOPUCTAHHSM 1HIIOT JIFOANHU [168].

OTxe, eKkciuTyartallisi 32 CBOEIO CYTTIO € BUKOPUCTAHHSAM JIIOAUHU 3 METOIO
OTPUMaHHS MatHOBOI Y¥ HEMAWHOBOI BUTOIU €KCILTyaTaTOPOM.

Haii6inpmm momupeHuM € po3yMiHHS TOTro, IO EKCIUIyaTaris JIoJIUHH
XapaKTEPHU3YETHCS HACTYTHUMU O3HaKaMu: 0co0y Oe3abTepHATUBHO MTPUMYIITYIOTh
70 BUKOHAHHSA po0OOTH, 06e3 omaTu mpaii ado 3a MiHIMaJbHO NPUWHATY OIUIATY,
HaBITh SIKIIO TaKa JISUIbHICTh € 3aKOHHOW. Tak, Hanpukian, A.M. Opiean, BBaxae,
[0 KOPUCIUBUM MOTHUB € TOJIOBHHMM Jjisi MeTH ekcrutyatauii [169, c. 120]. Ha
nornsan  A.A. HeGutoBa, cekcyalibHa eKCIUTyaTalis MoXe OyTH 3 METOIo
3a/I0BOJICHHSI BJIACHUX CEKCyallbHUX moTped [159, c. 49].

Y 4. 1 mpumitok mo ct. 149 KK Vkpainu [120] 3a3HaudeHo, mo «mia

eKCIUTyaTalll€l0 JIIOAUMHU B LIM CTAaTTi CiliJ pO3yMITH BCl (OPMHU CEKCYaJIbHOI
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eKCIUTyaTallii, BAKOPUCTaHHS B MOPHOOI3HEC], TPUMYCOBY TpaIfio abo MPUMYCOBE
HaJlaHHS TOCIyT, padcTBO a0o0 3BHWYAi, MOJIOHI 10 padcTBa, MiTHEBUIBHUN CTaH,
3aly4eHHs B OOproBy KaOaiy, BUIyYEHHSI OpraHiB, MPOBEICHHS IOCIIIIB HaJ
JTIOIUHOIO 0€3 ii 3roau, YCHHOBJICHHS (YAOUYEPIHHS) 3 METOI0 HAKUBH, TPUMYCOBY
BariTHICTh a00 TPUMYCOBE TEPEPUBAHHS BATiTHOCTI, TPUMYCOBE OAPYKCHHS,
IPUMYCOBE BTSTHCHHS Yy 3aHSTTS KeOpaITBOM, BTATHEHHS Y 3JI0YHHHY JiSUTHHICTB,
BUKOPHUCTAHHS y 30poiHUX KOH(pIiKTax Tomo» [120].

Bigznaunmo, 1110 Take BU3HAUCHHS €KCILTyaTallii 3a CBOEI0 CYTTIO BIJIIIOBIJIa€
MIXXHApOJIHUM CTaHJiapTaM, BukiiageHuM y [lanepmcbkoMy npotoko:i ta KonBenuii
Panu €Bponu mpo 3axoau 1moA0 MPOTHUIT TOPTIBIL JIOJIbMH, IPOTE LIEW MEepetiK
¢dopM ekcrutyaTanii He € Buuepnaum [104].

Pa3zom 3 Tum, A.B. AHIpy1IKO BBaXkae, 10 BUKOPUCTAHHS Y TOPHOO13HECT K
okpema ¢opma eKCIUTyaTallii JOAUHU € HE 30BCIM KOPEKTHOI0. BiH 0OIpyHTOBY€E
CBOIO TO3UIIII0 TUM, IO MM BUKOPUCTAHHIM Yy MOPHOOI3HECT IPUHHATO PO3YyMITH
oJiepKaHHs MPUOYTKY BiJI MPOTUIPABHOIO 3aIyYEHHSI 0COOU B SIKOCTI BUKOHABIIS
a00 B 1HNIIN poOJIi JO BUTOTOBJICHHS 3 METOI0 PO3MOBCIOJKCHHS abo 30yTy
nopHorpadii [9, c. 15]. Haromicts A.A. HeOutoB 3a3Hauae, 1110 y4acTh Y CTBOPEHHI
nopHorpadigHOi TPOIYKINI CYNPOBOIKYETHCS HE JIMIIE OTOJICHHSAM CTaTEBHUX
OpraHiB, a ¥ CTaTeBUM aKTOM Ta IHIIUMH JiSIMU CEKCyaJlIbHOTO XapakTepy, fKi €
CeKCyallbHOIO eKcruryarariieto [ 160, c. 88].

VY npumitkax 1o cr. 149 KK Ykpainu [120] Hagano TirymMmadeHHs IPUMYCOBO1
BariTHOCTI Ta WPHUMYCOBOTO TEPEPUBAHHS BAriTHOCTI SIK OKpeMux ¢opm
eKcruTyaTarii Joauad. JesKki MOCTITHWKY BIAHOCSTH MPUMYCOBY BariTHICTBH [0
PI3HOBUIB CEKCYaJbHOI EKCIUTyaTallli, 10 IEBHOI MIpPOIO MiJATBEPAXKYEThCA
MUKHApOAHUMU JOKyMeHTaMu. Tak, Hampukiaa, y Pumcekomy craTyTi
MIKHapOJHOTO KPUMIHAJIILHOTO CyJly NPHMYCOBY BariTHICTh BKa3aHO K OJIHY 3
(dopM cekcyanbHOro HacuibeTBa [ 150]. [IpuMycoBa BariTHiCTb, Ha JYMKY 0ararbox
(axiBLIB, BUXOJUTh 32 MEXI CEKCyalbHOI €KCIUIyaTalli, OCKIJIbKH CTOCYETbCS
IMIMPIIOTO CHEeKTPY NpaB roAuHHU. lle sBUINEe BHU3HAYAETHCSA SK MPHUMYCOBE

BUKOPUCTAHHS PENPOAYKTUBHUX (YHKIINA >KIHKK Oe3 1i 3rogu abo miJ THUCKOM, 3
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MOANBITUM TPUMYIIEHHSM JI0 BUHOIIYBAaHHS JIUTUHHU. AHAJOTIYHO, MPUMYCOBE
NepepUBaHHS BariTHOCTI TaKOXX BH3HAHE OKPeMOIO (OPMOIO EKCIUTyartarlii, 1110
0OTpYHTOBAaHO BioOpakeHO B 3akoHOMABCTBI. II[o k cTOCyeThCcs KOHCyMalii sIK
croco0y CTUMYJIOBAHHS KIIE€HTIB y 3aKJIaJax BUTpadaTH Ouible KOIITIB, 0Oe3
HAJaHHSIM CEKCYyaJIbHUX IMOCIYT, TO 1l MOXXHA BBa)XaTHU PI3HOBUIOM IMPUMYCOBOI
npari abo HaJaHHS MOCIYT. XO0dYa BiIoOMO 0araro BUIAIKIB, KOJU KOHCYMAIlis
BUCTYyHaJIa CKPUTOI (POPMOIO CEKCYaJIbHOI €KCIUTyaTallii.

A.A. HeOuToB 3amponoHyBaB aBTOPCbKE BU3HAYEHHS! TEPMIHY «CEKCyallbHa
eKCIUTyaTalisn», SIKUi Ma€e OXOIUIFOBATHU TakKl i (pOpMH, SIK MPOCTUTYIIisI, yTPUMaHHS
MICLb pO3IYCTH, 3BIAHUUTBO, CYTEHEPCTBO, MOpHOrpadis Ta 1HII MHOAIOHI
nporunpaBHi aistHHA [162, ¢. 129]. A.B. Anugpymko [16, c.188-212] nHaBmaku
BBaXKae, 10 BKa3aHa (popma eKcruryaTalli JI'oAUHU MOKe Ha0yBaTu pi3HUX (OpM 1
3MIHIOBATHUCh 3 YACOM, TOMY HABOJUTHU MOBHUMN MEPEIIK € HEAOIIHLHUM.

[Ilomo 3BuuaiB, momiOHUX 10 pabcTBa, mepepaxoBaHux Yy JlogaTkoBii
KOHBEHIIII MpO CKacyBaHHs paOCTBa, pabOTOPTiBiIl Ta 1HCTUTYTIB 1 3BUYAiB [64],
noAiOHUX J0 paOCTBa, YK€ 3HAWIUIM CBOE BIIOOpakKeHHS y Teperiky (opm
eKcIuTyararlii, HaBeJieHoMmy B ipuMiTiii 10 cT. 149 KK Vkpainu [120], 60 ¢akruano
po 1yOapOBaHI ITiT pI3HUMH Ha3BaMH.

A.B. Annpymko, moao 0oproBoi kabanu, 3a3Hadae, o OoproBa kabaia
BIJIMOB1AHO JT0 M>KHAPOIHUX KOHBEHIIIH € OJTHUM 13 3BUYaiB, MOIIOHKUX 10 pabCTBa,
TOMY BUHMKA€ MHUTAHHS JIOIIJIBHOCTI OKPEMOTO 3a3HA4Y€HHs B MpuMiTKax [14, c.
129]. Okpim toro nmomatkoBo A.M. Opnean, BBaxkae, 10 B3arajil JOUUIEHO abo
B3araji BIJIMOBHUTHCH BiJ TpaKTyBaHHS pabCTBa SK OKpemoi ¢hopMH eKCILTyaTarii
moauau, ado y npumitii 10 cT. 149 KK Vkpainu Bkazatu Ha cTaH (paKTUUHOTO
pabCcTBa, OCKUIBKH IOPUAMYHO paOCTBO CKAacOBaHE HHU3KOK MDKHAPOIHUX

nokyMeHTiB [ 168, c. 88].

BucHoBKHM 10 po3ainy 2
VY xoa1 1ocHiIKEeHHsI KPUMIHAJIbHO-IIPABOBOI XapAaKTEPUCTUKU 00’ €EKTUBHUX

Ta cy0’€KTUBHUX O3HAK TOPTiBJl JIFOJAbMHU BCTAHOBIJIEHO, 11IO:
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I. Cxian TOpriBil JIOJbMH Ma€ KOMIUIEKCHUN 1 OaratoacrneKTHUM
XapakTep, 10 NoTpedy€e YTOUYHEHHS Ha 3aKOHOJIaBYOMY PiBHI, @ TAKOXK TIIMOOKOTO
JOKTPUHAIBHOTO OCMHUCIIEHHS 3 YypaxyBaHHSIM MDKHApPOJHUX JOKYMEHTIB,
MPAKTUKH €BPOMEHCHLKOTO Cyay 3 MpaB JIOJUHA Ta AKTyaIbHUX TEHICHINH Y
BITYM3HSHIN TPaBO3aCTOCOBHIM MPAKTHII.

2. 006’ €KTOM KPUMIHAJIBHOT'O TIPABOTIOPYIIIEHHS, TIEPEI0aYCHOT0 CTATTEIO
149 KK VYkpainu, € cycniibHI BIZHOCHHH Y c(hepl OXOpPOHU BOJI, YECTI TA T1THOCTI
ocoOu. BBakaemo, 10 A0 TaKUX CYCHIJIbHMX BIJJHOCUH BIJIHOCUTHCS CBOOOJA
JIOJVHH, SIKa BUCTYIIA€ TAKOXK OCHOBOIIOJIOXHUM MpaBoM 0coOu. TopriBis o 1pMu
nocsirae Ha 0a30Bi MpaBa JIIOJUHU: MPAaBO HA CBOOOAY, HEAOTOPKAHHICTh, MPaILlto,
Oe3nexy. [lutaHHs BU3HAYEHHS CTATyCy MOTEPIIOl 0ocoOu HaOyBae Ie OUIbIIOl
aKTyaJbHOCTI B YMOBax 30pOMHOr0 KOH(JIIKTY, 10 TpUBaE B YKpaiHl. AKTHBHI
BOEHH1 J1i ICTOTHO 3aroCTpIOIOTh 1 0€3 TOro CKJIagHy CHUTYallilo, COPUYUHEHY
COIllaJIbHO-€KOHOMIYHUMH 3MIHAMHU B KpaiHi.

Ocobu, sKi TOCTpakaadu BHACTIOK 30poifHOI arpecii, MOXYyTh CTaTu
NOTEHIIHHUMU >KepTBaMH TOPTIBIII JIFOJIbMH, )K€ TXHS YPa3IUBICTh 3pOCTAE YEPe3
BUMYIIICHE TEPEMIIICHHs, BTpATy JDKEpeNl ICHYBaHHSA, PYWHYBAHHS COLIaJIbHUX
3B’s3KIB. TakoX 110 Takux (aKTOpiB BIJHECEHO BIK, CTaTh, 1HBAJIIHICTD,
€KOHOMIYHA 3aJIe)KHICTI YM TICUXOJIOTiuHa TpaBma. lle Bkaszye Ha HEOOXiAHICTh
OUTBII MIUPOKOTO TIYMAUYCHHSI Ta KOHKPETH3AI[lT MOHATTS «ypa3JIuBUN CTaH».

3. O06’exTHBHA CTOPOHA TOPTIBII JIOBMHU OXOIUTIOE HE JIUIIE TPAAHIIIIHI
i, TIOB’s13aH1 3 KyMHIBJICIO-ITPOJIaXKEM JTFOJUHU, a i 1HII (POpPMHU eKCILTyaTaIiitHol
MOBEAIHKHA: BepOyBaHHS, MEPEMIICHHS, Tepeaada, MepeXOBYBaHHS, OTPUMAaHHS
JIFOJTMHY 3 METOIO 11 ekcruryaTarlii. OCHOBHUM IOPUIUIHUM KPUTEPIEM, IO TO3BOJISE
BIJIMEKYBaTU KPUMIHAJIBHO KapaHl JISIHHA Bl NMPaBOMIPHUX, € HAAGHICMb Memu
excnayamayii. CaMe 1Iell eJeMEHT BIAPI3HSAE TOPTIBIIO JIOJbMH BiJl, HAPUKIA,
T0OPOBUIBHOI TPYI0BOI Mirpailii. BcTaHOBIIEHHS TOCTIOBHOCTI 11, 1110 (POPMYIOTh
TPUBAJIUMA TIPOIIEC TOPTiBIl JIIOIbMHU, CTAHOBUTH OCOOIMBY CKJIQJHICTh, OCKIJIBKH B

HBOMY MOXYTbh OyTH 3afisiHl Kijgbka oci0. lle morpebdye moganabIioro po3BUTKY
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TEOPETUYHHUX MIIXO/MIB JI0 CIIBYYACTi Ta MOCEPEAHUIIBLKOI AISUTHHOCTI B KOHTEKCTI
3JI0YMHHOI MOJIEITI.

4. Cy0’ext 3mounny, nependaderoro ct. 149 KK Ykpainu, € 3aranpHum,
ToOTO 1e ¢i3muHa ocyaHa ocoba, sKa jgocsria 16-piuHoro Biky. BomHouac
BAXJIMBOIO  MPOOJEMOI0  3ANMIIAETHCS  HEe8pPe2ylbO8AHICMb  KPUMIHATLHOT
8i0Nn0sidanbHocmi 01 0Ci0, AKi C8I00MO KOPUCMYIOMbCA NOCYyeAMU NOMEPNLIUX
8i0 mopeaiéni 1odbMu, yCBIIOMITIOYH (DAKT iXHbOI excrutyaTarii. Taki ocoou xoua
1 He 3/IIMCHIOITH 0€3M0CePEHBO /i, OB’ A3aHUX 13 IEPEMIIIICHHSIM a00 MpoJaxKeM
ocobu, ane (HAaKTUYHO MIATPUMYIOTH 1 CTUMYJIOIOTH (PYHKIIOHYBaHHS
ekcrutyataniiHoi wmoxeni. He BrimroyeHHs iX 10 cdepd  KpUMIHAIBHOL
BIJIMOBIJIAJIBHOCTI CYNEPEeYUTh MIKHAPOJAHUM 3000B’s3aHHSAM YKpaiHU, 30KpeMa
nosioxkeHHsM [lanepmcrkoro npotokony Ta Konsenilii Pagu €spornu mpo 60poTe0y
3 TOPTiBJICIO JIOIbMU. BinTak, 1OIIbHICTh po3iIMpeHHs nucno3utii crarti 149 KK
VYKpainu 3 METOI0 OXOIUICHHS LIMX AiSiHb MOTPYOY€ JOJJATKOBOIO JOCIIIKEHHS.

5. Cy0’ekTHBHA CTOpOHA TOPTIBII1 JTFOJbMH TOJISITAE Y HASIBHOCTI TIPSIMOTO
YMUCITY Ta CIelialbHOI METH — eKCIuTyaTallli JroguHu. Came MeTa € BU3Ha4YalIbHOIO
y TpaBOBI KOHCTPYKUII CKJIaay KPUMIHAIBHOTO MpaBornopyuieHHs. HasBHICTh
YMUCITY OXOIUTIOE YCBIAOMIIEHHS (DaKTy, 110 JtOMHA OyJi€ BUKOPUCTAHA 3 METOIO
OTpUMaHHs BUTOIU (MaifHOBOiI ab00 HeMaiHOBOi) y (opmi mpuMycoBOi Ipari,
CeKCyaJbHOI eKCIUlyaTallii, MPUMYCOBOIO JOHOPCTBA, BTATHEHHS Yy 3J0YHUHHY
JTISUTBHICTB ToI0. ITpuMycoBa moBeaiHKa 111010 MOTEPIJIOro (HaCHiILCTBO, OOMaH,
BUKOPUCTAHHS Ypa3JdUBOTO CTaHy) € OCHOBHUM IHCTPYMEHTOM JIOCSTHEHHS
eKCIUTyaTallii, mo CBIJYUTHh MPO BHUCOKHI PIBEHb CYCHIJIHHOI HEOE3MEKH TaKhUX
nisHb. BomgHodwac cnmij BpaxoByBaTH, IO caMa eKCIUTyaTallis, SK (aKTHIHE
BUKOPUCTAHHS JIFOJJMHU, MOKE€ CTAHOBUTH OKPEMHUMN CKJaJ 3JI0YMHY 1 MOTpedye
JI0JAATKOBOI KpHUMIHAJBLHO-MIPABOBOI KBadi(ikailii, HaMpUKIIad, 3a CTATTSIMH, IO
nepen0avyaroTh BIANOBIJAIBHICT 33 CTBOPEHHS NOPHOTrpadivuHOi MpPOAYKIII,
CYyTEHEPCTBO, MPUMYC JO Mpalli, BUKOPUCTAaHHS PaOChKOI 4YM IMiAHEBUIBHOI Mpalll

TOLLIO.
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6. 3’sicoBaHo, 110 HuHImHA penakiis crarti 149 KK Ykpainu He oxorutroe
BCHOTO CIIEKTPY KPUMIHAJIBHO MPOTUIPABHOI MOBEMIHKH, sKa (AKTHUYHO CIPHUSIE
TOPTiBII JIIOAbMH a00 € T HachigkoM. BimcyTHicTe kKpumiHamizamii excniyamayii
CYPO2amHo20 MamepuHcmaeda, Ik GopMu TOPTiBIIi JIOIbMU, BU3HAYEHHS €CKOPTY, SIK
dbopMu cekcyanbHOI eKCIuTyaTtaiii MPU3BOAUTH JO 3HIKEHHS €(EeKTHBHOCTI
KPUMIHAJIBHO-TIPABOBOTO  3aXUCTy TNOTEpHuUIMX. Taka mporajuHa CTBOPIOE
HOIAIPYHTS I YHUKHEHHS BIJANOBIJAJbHOCTI MOCEPEIHUKIB Ta OPraHi3aTopiB
3JIOYMHHOI CXEMH, IO CYNEPEeUUTh MDKHAPOJHHUM CTaHAapTaM 1 MOcCialiioe

MEXaH13MH MpaBO3aCTOCYBAaHH:.
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PO3JILT 3
OCOBJIMBOCTI KPUMIHAJILHOT BIIIMTOBIIAJTLHOCTI
TA TIOKAPAHHSI 3A TOPTIBJIIO JIIOJbMU

3.1. Biame:xyBaHHs TOPriBJji JOIABMHM Bil IHIIMX KpPUMiHAJIbHUX

NpaBoNoOpYyLIeHb

JUist mpaBuIIbHOI KBadi(ikanli KpUMIHAIBHUX MPaBONOPYILIEHb, OB’ A3aHUX
13 pI3HHUMH BHJIaMH EKCIUTyaTallii JIFOWHY, BKJIMBUM aCIEKTOM € PO3MEKyBaHHS
CKJIaJly KpUMIHAJILHOTO MpaBonopyiieHHs, nepeadayeHoro cr. 149 KK Vkpainu, 13
CYMDKHUMH KPUMIHAIBHO MPOTUIPABHUMHU JIISTHHAIMHU, a TAKOXK iX KBaji(ikalii 3a
CYKYTHICTIO.

Cratts 149 KK Ykpainu [120] BcTaHOBIIOE KpUMIHAIIBHY BiJIIOBIIAJIbHICTh
3a TOPriBIIO JIIOJAbMH, TOOTO CYCHIJIbHO HeOE3leuHe TMocAranHs, y GopMi
BepOyBaHHs, MEPEMIILICHHS, NIEPEXOBYBaHHs, Mepeaadl ado Oofep>KaHHS JIIOJUHHU,
[0 BYMHEHI 3 OOOB’SI3KOBOIO METOI0 — EKCIUTyarTaili€lo, Ta 3 O0O0OB’SI3KOBUM
CrocOOOM BUMHEHHSI Yy BUIJISA[II — MPUMYCY, BUKpAJEHHS, OOMaHy, IIAHTaXYy,
MaTepialbHOI YW IHIIOT 3aJIEKHOCTI MOTEPIIJIOr0, BUKOPUCTAHHSIM ypa3IHBOTO
CTaHy 0co0H, a00 MAKYITY TPEThOi 0COOU, SIKa KOHTPOJIOE TIOTEPIIIIOT0, 1 METOI0 —
OTpPUMAaHHS 3rOJIM Ha Moro ekcrutyaTailito. Lle Bkasye Ha Te, 1110 penakifis crarti 149
KK Vkpainu wMae CymMibKHI CKJIagu KpPUMIHAIBHUM TIPABOMOPYIIECHb, IO
BCTAHOBJIIOIOTH BIATIOBINAIbHICTH 32 Pi3HI CIOCOOU BUKOPHUCTAHHS JIFOJIUHU, B TOMY
YHCIIl ¥ eKCIUTyaTallilo.

Orxe, mpu kBamiikaiii TaKuX MisTHb, SIK TOPTIBJIS JIFOABMU MOKE BUHUKATH
KOHKYPEHLIsI KPHUMiHAJIbHO-IPABOBUX HOPM, B KOHTEKCTI IOPUAMUYHO TOYHOIO
BIJIOKPEMJIEHHS JisiHb BiJ CyMDKHHX. [Ipy BpaxyBaHHI TakuxX 0OCTaBUH BaXKJIMBO
3a3HAUUTH, N[0 YUHHE KPUMIHAJIbHE 3aKOHOJAABCTBO HE MICTUTh YITKOTO
BU3HAYCHHS TEPMiIHY «KOHKYPEHIliS» KPUMIHAIBHO-TIPABOBUX HOPM, OJIHAK II¢
SIBUIIIE HEOJTHOPA30BO CTABaJIO MPEAMETOM JOCHIIKEHHS YKPAiHChKUX HAyKOBI[IB

[223, 98-102].
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Arne, TMTaHHA KOHKYpPEHIII HOpPM y TIpaBO3HAaBCTBI, 30KpemMa B
KpUMIHAJILHOMY TIpaBl Ta 3arajbHii TeOopii mpasa, I0CI 3aTHUINAETHCA HEAOCTAaTHBO
BUBYCHHUM, HE3BA)KAIOUM HA YHCIEHHI JOCIIKEeHHs. BOHO He Mae 0JJHO3HAYHOTO
BU3HAYCHHS 1 YaCOM MMOMHUIIKOBO OTOTOKHIOETHCS 3 MOHSATTSAM «KOJI31s 3aKOHIBY,
Xo4ya Il TepMiHM HE € CHHOHIMAMH. Y MeEXKax 3arajibHOi Teopii mpaBa Ta
CHeIliali30BaHMX Tay3eBUX HayK BUOKPEMITIOEThCS Cielu(piuyHa KaTeropist HOPM —
TaK 3BaHI1 «KOJ131iHI», 1K1 BA3HAYAI0Th MEXaH13MHU BUOOPY MK TPAaBOBUMH AKTaMH,
IO PEryJIOI0Th OJHE W T€ caMe MUTaHHA, ajle NP iX 3aCTOCYBaHHI BUHUKAIOTh
cynepeyHocTi abo po30LKHOCTI. Y TakOoMy BHUIIQJIKy BHUPILIEHHS MUTaHHA, fKa 3
HOPM TOBHHHAa MaTH I[iepeBary, € (aKTUYHO TMPOIECOM TMOJONAHHA Ili€l
KOHKYpPEHIIii, TOOTO YCyHEHHs CylepeuHoCcTer Mix HopMaMmu. OTxe, KOi3isi HOpM
€ OKPEMHUM BHITaJIKOM KOHKYPEHIIIi MPaBOBUX HOPM, [0 BUMAara€ BUPIIICHHS IS
3a0€3MeUeHHS MPaBOIOPSIKY Ta HAJIEKHOTO 3aCTOCYBaHHS 3aKOHOJIaBCcTBa [227, C.
140-147].

TakuM 4YWHOM, TIOHATTS KOJI31i HOPM Ta 1X KOHKYpPEHIi TICHO
B3a€MOIIOB’13aH1, OJJHAK HE € 1JEHTUYHUMH, 1 X OTOTOKHEHHS € HEKOPEKTHUM.
Bapro Takox 3ayBaxuTH, 10 KOJII311 HOPM HE CyNIEpPeunTh KOHKYPEHIIi1, aJ[)kKe cama
mo co0l BoHa HaOyBae 3HAYCHHS JIMIIE B MEXaX BHUPIIMICHHS IWTaHb MI0/0
CIIBICHYBaHHS Ta B3a€MOJ11 IPABOBUX HOPM.

Cepen BUCHUX aHAJII3 TOHATTS «KOHKYPEHI[IS KPpUMIHATBLHO-TIPABOBUX HOPMY
JOCIIJIKYETHCSI 3 PI3HUX TOYOK 30pPY, OCKIIBKH HOTO 3MICT MOXE 3MIHIOBATHCS
3alIe)KHO BiJ] KOHTEKCTy. llepeBakHa OINBIIICTh HAYKOBIIIB PO3TISAIAE SBUIIE
KOHKYPEHIli KpUMIHAIBHO-IPABOBUX HOPM Kpi3hb Mpu3My mpodiiemMu ix
3actocyBanHa B Mexax OcoOnuBoi yactuau KK. Ile BinOyBaeTbcs y BHMankax,
KOJIM OJIHE ¥ Te came JissHHA a0o Oe3IsUIbHICTh MOXKe OyTH KBaslipikOBaHE 3a
nekinbkoma crartsamu KK, o nmepegdavaroTh BiAMOBIIANBHICTH 33 MOJI0HI a00
HaBITh TOTOXHI KpUMIHAJIbHI IPOTUIIPABHI A1siHHS. BUHUKHEHHS KOHKYpEHI1i HOpM
€ HEMUHYYHMM, KOJM JBa a0o0 Oulbllle KPUMIHAIbHI NMPABONOPYLIEHHS MICTSTh
OJIHaKOB1 a00 CXOXK1 O3HAKU 3JI0YMHY, L0 YCKIAIHIOE MPABWIbHY KBaJIl(PiKALIIO

KOHKPETHOT'O JIisIHHS MPAaBOOXOPOHHUMM opraHamMu. Lle oco0iMBO akTyaabHO Y
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BUIAJKaX, KOJM Pi3HI TPAaBOBI HOPMH IMepeadadaroTh BIAMIHHI CaHKINi, pi3HI
MIJIXOH O OIIHKHU CYCITUIBbHOT HeOe3meKkn abo MICTATh crienudiuHi KBamihiKyrdi
O3HAKH, 1[0 MOXYTh BIUIMBATH Ha MPABOBY OIIHKY BUrMHEHOTO [233, ¢. 145-150].
CynoBa mpakTHKa TMOKa3ye, MO0 BHUPIMIEHHS TaKOi KOHKYPEHIlT MOXKIIUBE
JIMIIIE IIJITXOM BCTAHOBJICHHS IPIOPUTETY OJHIET 3 HOPM, sIKa Ma€ 3aCTOCOBYBATHUCS
y KOHKPETHOMY BHIAaAKy. B maHuii dyac, Teopis KpPUMIHAJIBHOTO TIpaBa 1
IPaBO3aCTOCOBHA MPAKTUKA HE BUPOOMIIM YHIBEPCAJIBHUX 1 YITKMX KPHUTEPIiB s
BU3HAYEHHS 1bOro Tmpiopurery. B mocranoBax Ilnenymy BepxoBunoro Cyny
VYkpainu Ta BepxoBHoro Cyay MOXHa 3HalTH y3arajibHEHI pPEKOMEHJAll 1040
BUPILIEHHS NMHUTaHb KOHKYPEHLII HOpPM, OJHAK 1[I PEKOMEHJalli He 3aBXIU €
y3rOoJKEHUMU MIDXK C00010 abo 3 TMOMNepeiHbO pO3pOO0JEHUMHU 3arajbHUMU
OpUHIMIAMU KBajiikalii KpUMIHAIbHUX MPaBONOPYIIEHb. BilbIIICTh HAYKOBIIIB
BKa3ylOTh Ha T€, 1110 HEOOX1THO pO3pOoOUTH OUIBII YITKY 3aKOHOAAaBUY 0a3y, sika O
BpaxyBajla Ta yTOUHIOBaJa BCl PI3HOBHJM KOHKYPEHIIT KPUMiHAJIbHO-IPAaBOBHUX
HOpPM 1 BHU3Hauyuia OOOB’SI3KOBI TpaBWJia TOYHOI KBamidikallii, 1Mo 3Ha4HO O
CIIPOCTHUJIO POOOTY CIIJICTBA TA CY/IIB.
BpaxoByrouu NOTOYHY CyZI0BY MPAKTHUKY MOKHA BUOKPEMHUTH Pi3HI MiAXOAH
JUISL  BUpPIIIEHHS KOHKYPEHIIi HOPM, 30KpeMa, TMPUHIMIKA CHeliam3anii,
cyocuaiapHOCTi Ta moriMuHaHHsA. LI mpuHIUMIIN 1omToMararoTh BU3HAYUTH, KA caMe
KPUMIHAILHO-TIPAaBOBA HOpMa Ma€ TMPIOPUTET Mpu KBami(ikaiii KOHKPETHOTO
MIPABOMOPYIICHHS, 110 HEOOXIHO ISl 3a0e3MeUeHHs CHpPaBeIJIMBOCTI, MPABOBOT
BU3HAYCHOCTI Ta €THOCTI CYJIOBOI TPAKTUKH il yac KBaridiKarii 3lI0YMHHUX JisHb.
Boanodac pocnmigHuKHM BiIMIYalOTh, MO OJHIEI0 3 HAWOUIBII MOIMUPEHUX
dbopM KOHKYpEHIIii € KOHKYpPEeHIliI MK 3araJlbHUMH Ta CICHiaIbHUMHA
KPUMIHAJIbHO-TIPAaBOBUMH HOPMaMU. 3arajibHi HOPMH OXOIUTIOIOTH ITUPIIUI CIIEKTP
PaBONOPYILIEHb, TOAL SIK CIELIAIbHI HOPMU JAETANI3YIOTh TPAaBOBE PETrYJIIOBaHHS Yy
OlIbII BY3bKHX Ta CHEUU(IYHUX CHUTyallsX. Y pa3l KOHKYPEHIli MIK TaKHUMH
HOpMaMHU 3a3BHYail MepeBara HAJA€ThCA CIHELIaIbHIA HOPMI, OCKIJIBKM BOHA
TOYHIILIE BU3HAYAE OCOOJMBOCTI CYCNUIBHO HeOe3MneuHoi noBeAinku. Lle npasuiio

3aCTOCOBYEThCSI B CHUTYyaIlisiX, KOJU 0co0a BUMHUJIA OJHE MPABOIMOPYIICHHS, IO
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mijmagae mig Kiibka HopM. OJIHAK, SKIIO oco0a BYMHMIIA KiIbKAa KPpUMIHAJIBLHUX
PABOMOPYIIEHb, KBamidiKailis 3MIACHIOETbCS 32 CYKYHHICTIO KPUMIHAJIBHO
OPOTUIPABHUX [IHb, KOXKHE 3 SKUX PO3IJIAJAETHCS OKPEMO. Y TaKHX BHIMAJKax
BOXJIMBO NPAaBWJIBHO BHU3HAUMTH MEXI 3aCTOCYBaHHA KOXKHOI 3 HOpM, I100
YHUKHYTH JOyOJIOBaHHS BIANOBIAIbHOCTI a00, HAaBMaKd, MITYYHOIO 3BY>KEHHS
kBami(ikarii 3704nHy. TakuM YUHOM, IpPaBHJIbHE TIIYMAdyeHHS Ta 3aCTOCYBaHHS
KPUMIHAJIBHO-NIPABOBUX HOPM Yy BHUIAAKaX iX KOHKYpPEHULIi € HEeB1J EMHOIO
CKJIaJIOBOIO CIPABEJIMBOIO MPABOCYAlsl Ta €(PEKTUBHOrO (PYyHKIIOHYBAaHHS
CUCTEMH KpUMiHaAIBHOTO TipaBa [112, ¢. 89-101].

KBamigikariiss TOprisil JIFOAbMH € IPUKIAJOM OJHOTO 3 BUIIB KOHKYPEHIII.
Hopma kpuMiHAJIBHOTO 3aKOHY, IO BU3HAYA€ KPUMIHAJIBHY BIJNOBIIAJIBHICTH 32
TOPTIBIIIO JIOJbMHU, HaWOUIbII MOBHO BifoOpakae ()aKTHUHI O3HAKHM BUYMHEHOTO
KPUMIHAJILHOTO MPaBONOPYIICHHsS, MNOpIBHSHO 3 1HmMMHU crartamu KK, ki
BCTAHOBJIIOIOTH BIATIOBIIATBLHICTE 32 OKpeMi opmu ekcrryaTarii. Cratts 149 KK
VYkpainu nependavae KpUMiHAJIbHY BIANOBIJAIBHICTE 3a OCOOJMBO HeOE3IeuHi
dbopMU  KpUMIHAJIBHO TPOTUIPABHUX [iiHb, TIOB’SI3aHUX 3 HE3aKOHHUM
MOBOKEHHSAM 3 JIOIbMHU. 30KpeMa, BOHA OXOILIIOE 111, TakKi sSIK BepOyBaHHs 0ci0 13
BUKOPHUCTAHHSM iX Ypa3IuBOTO CTaHy, Mepeiavy MUISIXOM IIAHTaXy Ta MOAANbIITy
excrutyatarito. OcTaHHS MOXKe TpOsABIATACS Yy ¢GopMi TPUMYCOBOI Ipari,
CeKCyaJbHOI eKCIulyaTallli, BTSITHEHHS JiTed Yy KeOpalTBO, NPUMYCOBOTO
JIOHOPCTBA Ta IHIITMX CITOCOOIB 3JI0BKUBAHHS JIFOAUHOIO. TaKUM YMHOM, 3MICT CTaTTI
149 KK VYkpainu TICHO MOB’S3aHUM 13 HU3KOK IHIIUX KPUMIHAIHHO-TIPABOBHX
HOpPM, SIKi BCTAHOBJIOIOTH BIATMOBIAAIBHICTh 32 KOHKPETHI BUIW EKCILTyaTarii
moauau. Y 1boMmy KoHTEKCTI cT. 149 KK Ykpaiau BucTymae 3araipHOI0 HOPMOIO,
110 OXOILTIO€ OUTBII IIUPOKUI CEKTP KPUMIHAJIBHO POTUIPABHUX JIIIHb, Y TOM Yac
SIK 1HIII CTATT1 IETaII3yI0Th BIMOBIAIBHICTh 32 OKpeMi (POpMH €KCILTyaTallii.

VY Bumagkax KOHKYPEHIli MIX HOPMOIO-IIIMM 1 HOPMOKO-YaCTHHOIO
KBaJII(pIKaLlsl 3JI0YMHY 3A1MCHIOETHCS HA OCHOBI JBYX 0a30BMX NpPUHLHMIIB [227,

c.140-147], a came:
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1. 3actocoByeTbes crartss OcobnuBoi yactnau KK, ska HaiOinmbIr moBHO
OXOIUTIOE BC1 O3HAKM BUMHEHOTO IPABOIMOPYIICHHS, TOOTO BKJIIOYAE HOro y
OBHOMY 00Cs131;

2. CrartrTi, 1m0 nepeadavaroTh JUIIE OKPEMi aCIeKTH 3JIOYMHHOTO TisTHHS, HE
OiJIATalOTh 3aCTOCYBAaHHIO, SIKIIO € HOpMa, sIKa TMOBHICTIO OXOIUIIOE CKOEHE
PaBOMOPYIICHHS.

[Ipote, npobsieMa KOHKYpEHLIi Mi>k HOPMOIO-4aCTHHOIO Ta HOPMOIO-LIIJTUM €
OJIHIEI0 3 HAWOUIbII JUCKYCIMHUX y TEOPETUYHOMY OCMHUCIEHHI KPUMIHAJIBHOTO
npaBa. Y HAyKOBIM JITEparypl HpeICTaBi€Hl Bl MPOTWIEKHI TYMKHA 3 I[bOTO
nutanHsa. Tak, 30Kpema, OJIHI JOCIIIHUKKA BBa)XalOTh, 110 KOHKYPEHIIS MIX
HOPMOIO-ITIJTUM 1 HOPMOIO-YAaCTUHOIO € XMOHOIO KOHIICTI[I€I0, OCKUIBKUA MK HUMU
BIJICYTHIN XapaKkTepHUM NIl peajbHOI KOHKYPEHI1i HOpM 3B’ A30K. CBOIO MO3UILiI0
BOHH apryMEHTYIOTH THM, IO IIi HOPMH PEryjiolOTh OJHE 1 T€ caMe MpPaBOBE
NUTaHHSA, TOMY iX TIPOTUCTaBJIEHHA € HeoOrpyHToBaHUM. Jleski aBTopu
CTBEPXKYIOTh, 1110 MpoOJieMa KOHKYPEHIIIT B3arajii 3HUKa€ y BUIMAJIKaX, KOJU OJHA
HOpMa IMOBHICTIO BKJIIOYA€ O3HAKH 1HIIIO1, OCKIIBKH B TaKili CUTYyaIlil 3aKOHO1aBEIlb,
1o CcyTi, 00’ €IHYy€ 1B1 HOpMU B o7HY [233]. Hanpuknaa, NpuXuUiIsHUKOM 111€1 TOUKH
30py € M.J. KopskaHchKuii, sikuif 3a3Hauae, 10 KOHKYPEHI[is Mi’k HOPMOIO-IILINM i
HOPMOIO-YaCTHHOIO HE MAa€ Hi TEOPETUYHOTO, Hl MPAKTUYHOTO CEHCY. BiH BBaxkae,
0 KOHKYPEHIlIS MOXJIMBA JIUIIE MIX KOHKPETHUMH 00’ €KTaMH KpPUMIHAJIbHO-
IPaBOBOi OXOPOHH, a He Mik camumu HopMmamiu [ 109, ¢.99-101]. Bonnoyac yactuna
HAYKOBIIIB, 3allepeUylOTh TaKli apryMEHTH, BKa3yIOUH, 10 KOHKYPEHIIiS TOBUHHA
PO3TIIAIaTHCA caMe Ha PiBHI KPUMIHAIBHO-TIPABOBUX HOPM, a HE 00’ €KTIB iXHBOI
oxopoHH. OCKIJTbKH, Ha AYMKY 0araTbOX BU€HHX, KOHKYPEHIiSl MI>K HOPMOIO-IILIUM
1 HOpPMOIO-YaCTHMHOKO Yy KpPUMIHAJIBHOMY IIpaBl € HEKOPEKTHOI0, OCKUIbKU
KpUMIHAJIbHE 3aKOHOJIABCTBO Mepeadavyae MEXaHI3MU BUPILIEHHS! TaKUX CUTYyalld
0€e3 3acTOCYBaHHS KOHLIEMIIT KOHKYPEHIII].

He 3Bakatoum Ha Te, 110 MUTAHHSA KOHKYPEHIIT M)k HOpMaMH-4aCTUHAMH Ta
HOPMaMU-IITUM  3aJUIIAETHCS CKJIAJHUM 1 0araToacneKTHUM, MOTpedyoun

NOJAJBIINX HAYKOBHX JOCIHIPKEHb Ta BIOCKOHAJICHHS MEXaHi3MiB KBasidikarlii
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KPUMIHAJILHUX TPABOIMOPYIIEHb, BPAaXOBYIOYM HaJI0aHHA CYyJIOBOI TPAKTHUKU
BUKOPHUCTOBYIOThCSA 0a30B1 MpaBuiia KBaiQikaiii KpUMiHAIBHUX MPABOMOPYIIEHb,
OB’ A3aHUX 3 €KCILTyaTalli€l0 JHOUHU:

1. ITpiopureTHicTh 1100, TOOTO cTaTTa 149 KK Vkpainu [120], sxa moBHO
OXOIUTIOE BECh CKJaJ TOPTiBIl JIIOJbMH, Ma€ TepeBary IMepel HOpMaMmu, IO
CTOCYIOTBCS JIMIIIE OKPEMUX €TariB 9 (POopM eKCIuTyaTarii.

2. BuknroyeHHs yacTUH. HOpMH YMHHOrO 3aKOHOJABCTBA, SIKI PETYIIOIOTH
JMIIE OKpEeMI acleKTH BYMHEHOro (HAampuKIad, CTaTTl, 110 nependayaroTh
BIJIMOBIJAJIBHICTG 332 MNPUMYCOBY MpAaLI0 YW BTATHEHHS Yy XKeOpalTBo), HE
IHKpUMIHYIOTbCSl J0JIaTKOBO, OO BCl 1XHI O3HaKM B)K€ BpaxoBaHl Yy CKJIaJl
KPUMIHAJILHOTO MTpaBoNopyiieHHs, nepeadoadenoro ct. 149 KK Ykpainu.

Otxe, HaBeJAeHUW BUINE TMIAXiJA JO3BOJISIE 3IACHIOBATH BCEOIUHY
KBaJTI1(PIKALII0 KPUMIHAIBHOTO MPABONOPYIIEHHS, BPaXOBYIOUH SIK 00’ €KTUBHI, TaK
1 cy0’€EKTHBHI XapaKTEPUCTUKU KPpUMiHAIBHO MPOTUIIPABHUX it [ 146, c. 280].

Bignosinno 1o ct. 149 KK Vkpainu [120], kpumiHaibHa BIATOBIAAIBHICTD 32
TOPTIBJIIO JIIOJIBMH TepeadadeHa 3a HaWOLIbII CYCHIJIBHO HEOEe3NeuHi isSHHS,
OB’ s13aH1 3 HE3aKOHHUM BUKOPUCTAHHIM 0¢10. [0 TakuX JisIHb HaJIeXkKaTh HE JIUIIE
BepOyBaHHS, TPAHCIOPTYBaHHS 4YM TMEPEXOBYBAHHA JIIOJEH 3 METOI iX
eKcIUTyaTallii, a ¥ pi3Hi opMu MaHIMTyJISIII1, 30KpeMa BUKOPUCTAHHS iX ypa3IuBOTO
CTaHy, IICUXOJIOTIYHUM THCK, 0OMaH a6o manTtax [120]. Yci i aisHHS cripsMoBaHi
Ha TMEPETBOPEHHS JIIOANHU HAa 00’ €KT TOPTiBIi, MO30aBISIFOYH 1 OCHOBOMOJIOKHHUX
npaB 1 cBoOoxa. KpumiHanbHa BiAMOBIJANBHICTH 32 TOPTIBIIO JIFOJABMH OXOILTIOE
MIUPOKUNA CIIEKTP KPUMIHAJIBHUX TIPABOIMOPYIIEHB, SKI MOXYTh BKIIOYATH SK
HACWJIbHULIbKI METOOM BIUIMBY, TakK 1 1HIII (OpMH eKCIUTyaTalii, [0 MOXYTh
TPHUBATH JAOBTUil yac. 3ampoBaJ>KEHHS TAKHX HOPM CIpHsie e(heKTUBHOMY 3aXUCTY
OpaB JIIOAUHU, TOCWICHHIO 3aXOMdIB HNPOTUJIlI KPUMIHAIBHO MPOTHUIPABHUM
MOCSITAaHHSM 1 3a0€3MeUYeHHI0 peadiliTallli MOCTPpakaaJIHX.

Ane nonoxenHs ct. 149 KK Vkpainu [120] He BUKIIOYAIOTh MOXJIUBOCTI
3aCTOCYBaHHs KBaji(ikalii 3a CYKYIHICTIO KpPUMIHAJIbHUX MPaBONOPYIIEHb Y

BUIIaAKax, KOJIN I[iSIHHSI BHUHHOI'O BUXOOATH 3a MEX1 ObOro CKiagy KpI/IMiHaJ'IBHOFO
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PABOMOPYIIEHHA. 30KpeMa, SKIO TOpPsJ 13 TOPTIBJICIO JIOJbMU OyJI0 BUMHEHO
1HIIIE KPUMIHATBHE MPABOMOPYIIEHHS, sike He miananae mia ct. 149 KK Ykpainu, To
BIJITTOBITHI HOPMH 3aCTOCOBYIOTHCSI OJTHOYACHO.

Takum ynHOM, KBaTi(hiKaIlisl KpUMIHAILHUX TIPABOMIOPYIIIEHB, OB’ I3aHUX 13
TOPTiBJICIO JIOAbMH, MOBUHHA IPYHTYBATHCS Ha JIETAIBHOMY aHali3l 00’ €KTUBHHUX
Ta Cy0’€KTUBHUX O3HAK JiSIHHS, HOTO CyCNIbHOT HeOE3MeKH, a TAK0K MPaBUILHOMY
BU3HAYEHHI CIIBBIJHOIICHHS BiAMNOBIIHUX HOPM KPUMIHAJbHOTO 3aKOHOAABCTBA.
Takuii miAXiag CHOpUsie MPU3HAYEHHIO CIPAaBEJIMBOrO IMOKAapaHHS Ta MiHIMI3alil
PHU3HUKIB TOBTOPEHHS MOI0HUX 3JI0YMHIB Y MailOyTHbOMY.

OCKUIbKM TOpriBAS JIIOABMH, SIK MPaBUIO CYHPOBOIKYETHCA IHIIUMU
HE3aKOHHUMH TISTHHSIMH, TO JJIsl TIpaBWIbHOI KBamidikaiii AisHHs 3a cT. 149 KK
VYkpainu HEOOXiHO BHU3HAYMTH, YW CIIJI 3aCTOCOBYBaTH ii pa3oM 3 IHIIMMU
HOpPMaMHU y CYKYIHOCTI, Y4 HEOOXITHO BIAMEKOBYBAaTHU BiJ CYMDKHHUX CKJIaJiB
3JIOYHHIB [2, €.6-9].

Tak, po3MexyBaHHS MDK  KPUMIHAIBHUMHU  TPABOMOPYIICHHSIMH,
nepenoadenumu cT. 149 KK Vkpainu ta ct. 142 KK Vkpainu [120], rpyHTy€eThCs Ha
BIJIMIHHOCTAX B OO0 €KTHUBHIA CTOpPOHI IMX KPUMIHAJIBHUX IPABONOPYIICHbD.
Kpuminansne npaBonopyienns, nepeadadene cr. 149 KK Ykpainu [ 120], oxomtoe
pi3HI (OpMU HE3aKOHHOI MISNIBHOCTI, CHPSIMOBAHOI Ha EKCIUTyaTallll0 JIFOJIUHU.
Cepen Takux JisSHb 3aKOHOJIABEIb BUAUISE BepOyBaHHSA, MEpEeMIIICHHS,
OPUXOBYBaHHS, OJEP)KaHHSA YU Tepefady ocoOM 3 METOI  IMOJajbIIoro
BUKOPUCTAHHS 1i Mpalli, 3aJTy4eHHs J0 MPOTUIPABHOI AISIILHOCTI UM 1HIIOI (hopMu
excrutyatarii. Bomuowac cr. 142 KK VYkpaiHu BCTaHOBIIOE KpPUMIHAIBHY
BIJIMOBI1AABHICTD 32 HE3aKOHHE TIPOBEACHHS MEIUKO-010JIOTYHUX, IICUXOJOTTYHHIX
Yy 1HIIUX JOCTiAIB Hal JoauHor0. lle oxormitoe nii, MoB’si3aHl 3 NPUMYCOBUMU
EKCIIEPUMEHTaMH, 1110 MOXYTbh 3aBAATH IIKOIU 370POB’I0 UM JKUTTIO MOTEPIIIHX.
Opnak, y BUIAJIKaxX, KOJH TOPTIBIS JIIOABMHU 3IIHCHIOETBCA CaM€ 3 METOH0
NPOBEACHHS HAJ HUMH HE3aKOHHUX JOCHIJIB, 1i 3JI0Y4NHU MOXKYTh MaTH TEBHUU
B3a€MO3B’SI30K. SIKIIO 3710YMHELb CIOYATKY 3/11MCHUB KOHTPOJIb HAJl MOTEPIILINAM 3

HaMIpOM BUKOPHUCTATH WOTO JJIsl €KCIIEPUMEHTIB, a 3r0JIOM 3J1HMCHUB BiAMOBIIHI
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MEINKO-010JI0T1UH1 UM TICUXOJIOT1YH1 TOCTI A, TaKi Jii CJiiJl KBali(piKyBaTH B MEXKax
CYKYITHOCTI 3JIOYMHIB, KBaJliikyroun iX 3a ct. 149 ta cr. 142 KK Vkpaiau [120].
Ane, y Bumagkax, Koiu ocoba Opana y4acTh y BepOyBaHHI, MEpEMIllleHHI,
IPUXOBYBaHHI UM TIEpeIadl MOTEPIiINX, PO3yMIIOUH, IO BOHU OyIyTh BUKOPHUCTaHI
JUIS HE3aKOHHUX JIOCITI/IB, aje He Oyia 6e3mocepeIHbO 3allydeHa 10 iX MPOBEICHHS,
Taki KpUMIHAJIbHO MPOTUIPABHI JiSSHHA MiAMaNaloTh i KBadidikamiio 3a cT. 149
KK Vkpainn.

JI1st IpUTSATHEHHS 10 BIJNOBIIAJIBHOCTI 32 MOCOOHUIITBO Y KPUMIHAIbHOMY
npaBonopyiieHHi, nepegdoadeHomy ct. 142 KK Vkpainu [120], € HEeqoUIbHUM,
OCKUJIBKM 1I€ MOPYLIyBaTUME NPUHIMUI 3a00POHU MOJBIMHOIO 1HKPUMIHYBaHHS.
SAxio x oco0a He JuIe 3aiiMarnacs TOPTIBICHO JIOJbMH, a M aKTUBHO CHpHUsiIa
MIPOBEICHHIO JIOCHI/IIB, HANPUKIIaJ1, HaJlaBajia IPUMIILICHHS, CTBOPIOBaJIa HEOOX1H1
YMOBH JIJIs1 €KCIIEPUMEHTIB a00 (piHAHCYBaa iX, TO TaKl AISTHHS CIIiJ KBaIl(iKyBaTh
3a CYKYITHICTIO KpUMiHAJILHUX MPaBOMOPYIIEHb, TiepeadoaueHux cT. cT. 149 ta 142
KK Vxkpainu. Pazom 3 TuM, sIKII0 BUHHUN 3aliMaBCsl TOPTiBJICIO JIIOJIbMH, ajie HE
3HaB 1 HE MIT MepeadavynTH, MO MOTEPHiIl OyayTh BUKOPUCTAHI JJIsI TPOBEACHHS
HE3aKOHHUX JOCHIIAiB, Horo aii ciia kBamidikyBaTu juiie 3a ct. 149 KKV [120].

Orxe, kBamidikaiis KpUMIHAIHHO MPOTUIIPABHUX iSiHb BU3HAYAETHCA 3
ypaxyBaHHSIM KOHKPETHUX OOCTaBUH CIpPaBH, PIBHS MOIH(POPMOBAHOCTI BUHHOTO
PO MOJANBIIY €KCIUTyaTallilo MOTEPIINX, a TAKOXK HOro 0e3mocepeiHbol poti y
BYMHEHH] KPHUMIHAJIBHOTO TpaBornopyiieHHss. KopekTHe BCTAaHOBJICHHS CKIAIy
MIPABOMOPYIICHHS € BAYKJIMBUM YHHHUKOM JJIs1 TIOTPUMAaHHS IPUHIIUIIB 3aKOHHOCTI]
Ta MPU3HAYEHHS CIIPABEIJIMBOTO MMOKAPAHHS BUHHUM 0C00aM.

TakuMm yuHOM, BBaKAEMO, III0 OCHOBHUMH KPUTEPISIMH JJIT PO3MEKYBAHHS
«TopriBm moapMm» Ta «He3aKOHHOrO0 MPOBENEHHS AOCTIAIB HAJl JIIOJUHOIO» €
00’€KTHBHI O3HAaKM LUX KPUMIHAJIBHUX IPABOMNOPYIIEHb, a caMe 00 €KTHUBHA
CTOpOHA. Y CKJaJl KpUMIHAJILHOTO MPaBOIoOpylIeHHs, nepeadavenoro cr. 149 KK
VYkpainu, 00’€KTHBHA CTOPOHA BKJIIOYAE HU3KY CYCHUIBHO HEOE3NEYHUX JisHb, a
came: BepOyBaHHS, NEPEMIIICHHs, MEPEXOBYBAHHS, OJEpKaHHS abo mepenavy

JIOJIMHY 3 METOIO 11 moJanbiinoi exkcrutyaranii. Y toi yac sik cr. 142 KK Ykpainu
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[120] — me kpuMiHAIBHE MPABOMOPYIIEHHS, IO TMOJSATa€ B MPOBEICHHI MEIUKO-
010JIOTIYHUX, IICUXOJOTTYHUX YH 1HIINUX JOCHIIIB HaJ JIOAUHOIO 0e3 i1 3roam abo 3
MOPYIICHHSIM BCTAHOBJICHOTO MOPSIKY.

Takox BaXIMBO Bi3HAYWTH, IO METAa EKCIUTyaTallii, sika € OJHIEI 3
KITFOUOBUX O3HAK Cy0’ €KTUBHOT CTOPOHH TOPTIBJIi JIFOIbMH, MOKE BKITIOUATH I METY
3MIMCHEHHS! HE3aKOHHUX JOCITIB HAJ JTIOJbMHU, 10 CTAJINA KEPTBAMHU TAKUX JiSHb.
VY takux BUNajgKax, kojim ocoda BepOye, mepemiiirye ado nepeae T IuHy 3 HaMipoM
BUKOPUCTATH 1i JUIsl MPOBEACHHS MEIWYHUX ab0 IHIIMX JOCHIAIB, ii A1l MaroTh
kBasidikyBarucs He nuiie 3a cT. 149 KK VYkpainu, ane i 3a cr. 142 KK Ykpainu
[120], amke B TakoMy BHIAJKy BIIOYBAa€TbCA MOPYLIEHHS JBOX OKPEMHX
KPUMIHaIbHO-IPaBOBUX HOpM. Lle o3Hauae, 1m0 KO oco0a crnoyaTKy 3A1HCHIOE
TOPTIBJIIO JIOJbMH 3 METOIO0 MPOBEACHHS HAa HUX HE3aKOHHUX JOCHIIB, a MOTIM
Oe3nocepeHbO 3AIMCHIOE TaKl JOCHIIHN, TO TaKl JISTHHS CIiJ KBajdiikyBaTUCs K
CYKYITHICTh KpUMIHAJILHUX MPABOMOPYIIEHbB, NependaueHux cr. 142 ta cr. 149 KK
Ykpainu.

OkpiM TOro, BaXXJIMBO IMaM’SITaTH, 110 KOJIM BUHHA 0oco0a Jisiia, BepOyrouu,
nepeMillyoun ado Mepearydu JIIUHY 3 METOIO ii MOJaNIbIIOI eKCIUTyaTarlii, mpu
IbOMY YCBIJIOMJIIOIOUM, WO I eKCIulyaTtaiis OyJe mojsraTd y 3A1HMCHeHH1
HE3aKOHHMX JIOCHIIB, ii 11l HE MOBUHHI KBaJ1(IKyBaTHCS K CYKYIHICTh 3JI0YHHY,
nependauenoro crarreto 149 KK, 1 mocoOHuiTBa y 3704YMHI, TependadyeHOMY
crarrero 142 KK, ockinmpku Taka KBajidikaiis mnpus3Beaa O 0 IMOJABIHHOTO
IHKPUMIHYBaHHS OJHUX 1 THX CAMHX JIiH.

Opnak sKIo0 Taka ocoba TakoXK BUKOHYBaja IHIII i, SKi TIPSIMO CHPHSIIA
IIPOBEICHHIO HE3aKOHHUX JTOCII/IIB HAJl JIFOIbMH, SIKMX BOHA paHiiie BepOyBaia ado
nepeMiilyBaia (Hampukiaa, HajaBaia OpUMIIIECHHS JJIsl TPOBEACHHS JOCTIAIB), 1l
Iii MOKXyTh OyTH KBali(iKOBaH1 SIK CYKYINHICTb 35104MHY 3a crtarrero 149 KK Tta
NOoCOOHHUITBA y 37104KHI, tepeadaueHomy crarrero 142 KK Vkpainu [120].

Boanouac, skmo oco0a, 37iHCHIOIOYM BepOyBaHHSA, MEPEMILICHHS YH
nepejavy JIIOAUHU, HE Majia HaMipy a00 He MOTJIa YCBIJOMUTH, B sIKiii came opmi

Oyne BiAOyBaTuCs TOAaibIlla €KCIUTyaTallis i€l JIOAWHU, TO TakKl JISTHHS CIiJ
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kBanmidikyBatu jgume 3a cT. 149 KK VYkpaiaw, OCKUIbKM y TakOMy BHITaJIKy
BIJICYTHIN CKJIaJ] KpUMIHAJHHOTO MpaBOINOpPYyIIeHHs, nependadeHoro cr. 142 KK
VYkpaian. B ipomy Bunaaky posmexxyBanus Mk cT. 149 Tta ct. 142 KK Vkpainu
[120] mae BaxkJiMBe 3HAYCHHS /TSI KOPEKTHOI KBasmipikarii 1iif BAHHOTO.

Buxos4u 13 BUKIa€HOTO, MOYKHA 3pOOMTH BUCHOBOK, 1110 ITPpY KBajidikarmii
TOPTiBII JIOJbMHU Ta HE3aKOHHOTO MPOBEIEHHS JOCHTIIIB HAJ JIOAUHOIO, BAXKIINBO
BpaxoOBYBaTH HE JuIle 00 €KTUBHI O3HAKH, ajie i CyO’€KTUBHI O3HAKH, 30KpEMa,
YCBIJOMJICHHSI METH €KCIUlyaTalli Ta XapakTep AONOMIXHUX [, BUYMHIOBAHHX
BUHHUM [ 146, 300].

Oco0nuBoi  yBaru, mnOTpeOy€e BIIMEKYBaHHS TOPTiBIl JIIOABMHU  BIJ
MOPYIIECHHSI 3aKOHOJABYMX HOPM IIOAO0 TpaHCIUIaHTallli aHaTOMIYHUX MaTepiaiiB
JIOJIMHY, BIANOBIIATBHICTE 3a sike nependaudeHa cr. 143 KK Vkpainm [120].
Bignosinanenicts 3a ct. 143 KK VYkpainu, nepenbadeHa 3a HeIOTpUMaHHS
BCTAHOBJICHOT'0 3aKOHOJJaBCTBOM IOPSAKY ITPOBEICHHS TPAHCIIaHTallll OPraHiB Ta
TKaHUH JIIOJIMHU, 110 MOKE BKJIIOYATH MOPYLIEHHS MPOUEAYp OTPUMAHHS 3TOJIH,
BEJICHHS JIOKyMEHTallli, IOTpUMaHHS MEIUYHUX CTaHJIapTiB abo y4yacTb Yy
HE3aKOHHMX CXEeMaxX Mepecajiki aHATOMIYHMX MaTepiaiiB, a TaKOX, He3aKOHHe
BHJIYYEHHSI AHATOMIYHHX MaTepiajiB NUIAXOM mnpuMycy a6o oOmany,
BHJIYYE€HHSI AaHATOMIYHMX MaTepiajiB B ypa3JMBHX 0Ci0 Ta He3aKOHHA TOPTIBJIs
aHATOMIYHMMM MaTepiajnamu (BUJI. — aBTOD).

3rimao 4. 1 cr. 1 3akony Yxkpainu «IIpo 3acTtocyBaHHS TpaHCIUTaHTAIIil
aHATOMIYHHMX MatepiajiiB JroauH1» Bij 17 TpaBas 2018 p., aHaToMiyHI MaTepianu
JIFOJTMHU OXOTUTIOIOTH IMUPOKUH CIIEKTP 01070TTYHUX 00’ €KTIB, 30KpeMa, opranu (ix
YaCTWUHU), TKAaHWHU, aHATOMIYHI YTBOPCHHS, KIITHHH JIIOJWHA a00 TBapWHHU, a
Takox ¢eranbhi mMatepianu [188]. KpuminanbHe nmpaBonopylieHHs, nepeadadeHe
cT. 143 KK Ykpainu, CyTTeBO BIIPI3HIETHCS BIJ TOPIIBIIl JIFOJbMH, HAcaMIEpe. 3a
00’ eKTUBHUMU O3HaKaMu. OO’ €KTUBHA CTOPOHA KPUMIHAIBHOIO MPAaBOMOPYLIEHHS,
nependauenoro ct. 143 KK [120], xapakTepusyerbcsi TaKUMU aJIbTE€PHATUBHUMU

dopMamMu cycnibHO HEOE3NMEeYHUX JisIHb (BC1 BUJI. — aBTOPA):



155

o IlopyuieHHSIM BCTAHOBJIEHOT0 3aKOHOM MOPS/AKY TPaHCIJIAHTaLil
aHATOMIYHMX MaTepiaiiB, opraHiB ab0 TKaHWH JIFOINHH;

o He3akoHHUM BWJIYyYEHHSIM AHATOMIYHHMX MarepiajiB y JIOJWHU
[UIIXOM NPUMYUITyBaHHS a00 0OMaHy;

o Be3nocepenHiM BHIIyYeHHAM OpPraHiB 4M TKAHMH Y JIIOJAUHU 0e€3
JOTPUMAaHHS 3aKOHHUX MPOLEAYD;

o 3nilicHeHHIM TOPriBJIi aHATOMIYHMMHM MaTepiajgamMmu (OpraHamu,
TKaHUHAMU, KIITHHAMU JTIOANHN);

° Y4yacTi0 B AisSUIBHOCTI TPaHCHAIOHAJBLHMX OpraHizamii, I
3aiiMarOThCsl HE3aKOHHUM BHJIYYEHHSIM Ta MPOJAKEM aHATOMIYHMX MarTeplajiB
JHOJIUHHU.

Pazom 13 uumMm, cr. 149 KK Vkpainu [120] nepenbavae KpuMiHajIbHY
BIJIMOBIJIAJIBHICTh 3@ TOPTIBIIO JIIOJbMU, TOOTO 3a BepOyBaHHS, NEpPEMIIICHHS,
NepPEeXOBYBaHHs, Mlepeady 4Yi OTPUMaHHs 0cOOU 3 METOIO i1 excruyarariii. OnHiero
3 MOXJIMBUX (OpPM Takoi eKcIulyaTauii Moxe OyTH MPUMYCOBE BHIIYYEHHS
AHATOMIYHMX MaTepialiB y MOTEPHUIMX, 10 HEPIAKO CYNPOBOIKYETHCA
MOPYIIEHHSM BCTAHOBJICHOTO MOPSAIKY TpPaHCIIaHTaMii a00 MpoJakeM BIITYYCHUX
OpraHiB 4M TKaHMH. Tak, y BHUIMAJKy, SIKIIO 0cOo0a CHOYATKy OTPUMYE JIIOJUHY 3
METOI0 BUJTYYCHHS 11 aHATOMIYHUX MaTepiajiiB, a MOTIM pealli3ye el HaMip MIJITXOM
HE3aKOHHOT'O BIJIYYEHHsI OpraHiB YW TKaHWH, 1i Al ciijg KBamidikyBaTu 3a
CYKYMHICTIO KpUMIHAIBHHUX MIPaBOMOPYIIIECHb, Tiepeadauenux cT. 143 ta ct. 149 KK
VYkpainu. AHaJIOTIYHUN MIAXIJT 3aCTOCOBYETHCS, KOJM BHHHA 0CO0a CHOYaATKY
oTpuMana ud mnpujpdaiga JIOJMHY, a 3r0JIOM BYHMHWIA OyJb-KE 1HIIE
npaBonopymieHHs, nependoadene cr. 143 KK VYkpainum, 30kpema, MmopyiieHo
TOPSAJIOK TPAHCIUIAHTAINI], 3aiiMaBCsl TOPTiBJICI0 aHATOMIYHMMH Matepiaiamu abo
OyB MPUYETHUIN 10 ISTTLHOCTI TPAaHCHAIIOHAIBHUX 3JIOYMHHHUX Opraizamii. Y
KO)KHOMY 3 TaKMX BHIAJKIB A1l BUHHOTO MiANaAaloTh Mia KBamidikamiio 3a
CYKYMHICTIO KpUMIHAJIBHUX MPaBONOpPYIIEHb, Tepeadauenux ct. 143 Tta cr. 149 KK
VYkpainu. [Ipote, CyKynHICTh IUX KPUMIHAJIBHUX MPAaBONOPYLIEHb Oy/1€ BIACYTHS Y

BUIIAJIKY, KOJIM 0co0a 31ACHIOE JIMIe BepOyBaHHs, IEPEMIILIECHHS, IEPEXOBYBaHHS
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9M Tepeaavy MOTepHijoro 3 METOK MOTro MOJAJbINOI eKCIUTyaTarlii, 3Hat04YH, 110
Taka eKCIuTyaTallis rnepeadayaTuMe BUTYYEHHS aHATOMIYHHMX MaTepialiiB, aje Mmpu
IOMY He Oepe 0e3mocepe/IHbO1 yuacTi y 3/1HCHEHHI BIIIYYeHHS, HE CTIPUSE IbOMY
IPOIIECY 1 HE TOPYIIY€E BCTAHOBIEHOTO 3aKOHOM TMOPSIIKY TpaHCIIaHTAlli. Y Takii
CUTYyaIlil BUNHEHE MOBHICTIO OXOIUTIOEThCs Aucno3uiliero cT. 149 KK Ykpainm, a
nomarkoBa kBamidikaris 3a ct. 143 KK e mHemopeunoro [221, c. 209-212].

Ha npakTumi TOpriBimi JIOABMU YacTO CYNPOBOJKYETHCS HE3aKOHHHUM
no30aBiaeHHsAM Bouli notepniioro. [Ipore, HaBITH 3a BIACYTHOCTI IPSIMOi BKa31BKH Y
ct. 149 KK [120] Ha He3akoHHE I1030aBJICHHS BOJI SIK CIOCIO BUYMHEHHS IIHOTO
KPUMIHAJILHOTO MPAaBONOPYIICHHS, OYEBUTHO, IO 3IMCHATH BUKPAJICHHS JFOIUHU
0e3 11 130111 Yu OOMeXeHHsI CBOOOIM HEMOXJIMBO, TOMY Ba)XJHMBO IPOBECTH
nopiBHsHHA cT. 149 KK VkpaiHu 3 1HIIMMHU CTaTTAMHU, SIKI TaKOX CTOCYHOThCS
nopyuieHHst ocoouctoi ceodou. e crocyernes cr. 146 («HezakoHHe mo30aBieHHs
BOJII a00 BUKpaJEHHS JIIOAUHUY»), CT. 147 («3axoryieHHs 3apy4HHUKiBY»), CT. 148
(«Ilinmina gutuHuU»). He 3Bakaroum Ha Te, IO BCl BKa3aHI KpUMIHAJbHI
IIPABOMOPYIIECHHS, MTOB’S3aH1 3 MOCSITaHHAM Ha CBOOOJY JIFOJIMHU, BOAHOYAC BOHU
MaroTh Pi3HI 00’ eKTUBHI 03HAaKU. OO’ €KTUBHA CTOPOHA TOPTIBII JIFOJLMHU T10B’ sI3aHA
3 mepejavyero JIOJUHU 1HIIH 0co01 3 MeTOoro ii eKcIutyarallii, o € OCOOJIUBOIO
O3HAKOI0 IHOT0 KPUMIHAJIBHOTO TIPABOMOPYIIEHHA. Y TOW K€ dac, 1HII
KpUMIHAIbHI TIPABOMOPYIIEHHS, Takl $SK HE3aKOHHE T030aBJICHHS BOJI 4YH
BUKpaJieHHa ocoOu, mependadena ct. 146 KK Ykpainu abo 3axoruieHHs 3apy4YHUKIB
(ct. 147 KK Ykpainn), oB’si3aHi 3 TPUMYCOBUM 0OMEKEHHSIM CBOOOIM 0€3 HaMipy
MOIANBINOT eKCIUTyaTallii, TOJl K METOK TOPTIBIi JIIOJbMH € CaMe BUKOPHUCTAHHS
JIOJWHUA B SIKOCTI 00’€kTa Iyisi pi3HUX ¢GopM ekcruryaramii. Takum dYuHOM, Yy
BUIIAJIKaX, KOJIM TOPTIBIIS JIFOABMH CYIIPOBOKYETHCS HE3aKOHHUM MO30aBJICHHIM
BOJI1 MOTEPIIIOr0, Ma€ MICIIE€ KOHKYPEHIIS «IIJIOr0» Ta «4acTUHWY. BianoBiaHo, aii
BUHHOTO ciij KBamigikyBaru jume 3a cr. 149 KK Vkpainu 06e3 momarkoBoro
iHKpuMiHyBaHHs cT. 146 KK Vkpainu, ockinpku OyAb-sika 1HINA KBajigikaris
MOPYITYyBaTUME TPHUHIUI  HEJOMyCTUMOCTI  TMOABIHHOTO TMPUTATHEHHS 10

BI/IITOB11aJIGHOCTI.
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AHanOriyH1 TMAXO0AN 3aCTOCOBYIOTHCS MIPU PO3MEKYBAaHHI TOPTIBI1 JIFOIbMHU
Ta HAaCWJIBHHMIILKOTO 3HHMKHEHHs, mependadeHoro ct. 146-1 KK Vkpainu [120],
OCKIJTbKH TIepei0adueHe KpUMIHAIBHUM 3aKOHOM TOKapaHHsS 3a HACUJIbHUIbKE
3HUKHEHHS € MEHIII CyBOPUM, HI)K 32 TOPTIBIIIO JTIOJIbMH, a 3aKOHOJIaBeIlh (DAKTUIHO
BU3HAE 11¢ KpUMiHAJIbHE MPABOIMIOPYIIICHHS MEHII CYCIIUTLHO HEOE3MEUHUM.

Sxmo y misx BHHHOI 0COOM OJHOYACHO HAsBHI O3HAKH HACHJIBLHHUIIBKOTO
3HUKHEHHSI, TOOTO apellT, 3aTpUMaHHs, BUKpaJcHHA a00 1M030aBJeHHS BOJI
JIOJMHU B OyAb-sKiM 1HIIIA (QOpMi, BUMHEHE MPEACTABHUKOM JEP>KAaBH, B TOMY
YUCIl 1HO3€MHOI, 3 MOJAJbLIOK BIJIMOBOIO BHU3HATH (DAKT TAKOro apeury,
3aTpUMaHHs, BUKPaJIeHHs a00 M030aBJIeHHs BOJI1 JIOJIUHU B OyAb-sAK1H 1HIIIH (opMi
a00 MPUXOBYBAHHSM JaHUX MPO JOJIIO TAKOI JIIOJAMHU YU Miclie iepeOyBaHHs, TaK 1
TOPT1BIII JIFOJABMH 010 OJHIET 1 Ti€T 3k 0COOM, MpaBoBa KBai(iKaIlis 3A1HCHIOETHCS
BukitouHO 3a cT. 149 KK Vkpainu. Lle moscHIO€TbCS THUM, IO MOJOKEHHS ITI€T
CTaTTI MOBHICTIO OXOIUTIOIOTh BUYMHEHI J1i, a oAaTKoBa KBaiidikaiis 3a cT. 146-1
KK VYkpainun BBaXaTMMEThCS HEIOLUIBHOIO 3 TOTISAY KPUMIHAJIBLHOTO IMpaBa.
OTxe, OCKIIBKM TOPTiBIS JIIOABMU BKIIOYAE [ISHHS, TakKl SK BUKPaJCHHS,
HE3aKOHHE MO030aBJICHHS BOJII YA HACWIbHMIIbKE 3HUKHEHHS MOTEPIIOro, BOHU
pPO3TIIANAIOTECS K  CKIAJOBl  OJHOTO KPHUMIHAJIHHOTO  TIPABOMOPYIIEHHS,
nependauenoro cr. 149 KK Vkpainu. BignoBigHo, mpaBoBa kBamidikaiis Mae
IPYHTYBAaTHUCS Ha TPHUHIIUII MOBHOTO OXOIUICHHS CKJIaay 3J0YMHY Ta YHUKHEHHI
MOJIBIHOTO 1HKpUMIHYBaHHs [62, ¢. 110].

Amnaniz monoxenb cT. 150 KK Vikpaiam [120], skum mnepenbadeHa
BIJIMTOBIIATIbHICTh 32 €KCIUTyaTaIlll0 IUTUHU, T03BOJISIE BUSHAYHTH 11 B3a€EMO3B’SI30K
13 TIOJIO)KCHHSIMH 3aKOHOJIABCTBA, SIKUM TIepe10aYeHa BiIOBI JATbHICTh 32 TOPT1BITIO
aoapMUA. ['0JI0BHA BIAMIHHICTP MDK LHMMHM JBOMA CKJIaJaMU KpPUMIHAJIBHHUX
MPaBOMOPYIIEHb MOJSATAE Y XapaKTepucTUKax 00’ e€KTUBHOI cTopoHu. Crarts 150
KK VYkpaiHu BCTaHOBIIOE KpPHUMIHAJIBHY BIANOBIAAIBHICTh 33 EKCILTyaTallito
JTUTUHU, SKa HE J0ocAriIa BiKy, 3 SKOTO 3aKOHOJABCTBOM JIO3BOJISETHCS
IpaleBlalliTyBaHHs, LUIIXOM BHKOPHUCTAaHHS 1I mpail, TOOTO y cmocid, AKui

CynepeduTh 3aKOHaM Ta MOpYyIlye iXHi npasa. Bognovyac yactuHamu 2 Ta 3 CTaTTI
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149 KK Ykpainu, nepeadadeHa BiOBIIaIbHICTh 32 TOPTIBIIFO HEIIOBHOJITHIMU 200
MaJIOJNIITHIMH, 110 BKIIFOUA€ BepOyBaHHS, IEPEMIIIICHHS, IEPEXOBYBaHHs, Iepeaaqy
YU OTPUMaHHS TaKKX 0Ci0 3 METO0 X MmojaabInoi ekcruryararii [82, ¢.15].

BoaHodac criibHOIO PHCOI0 IUX KPUMIHATBHUX MPABOTIOPYIIICHD € KiHIIEBA
METa — eKCIUTyaTaris TMOTepPHUINX, IO € BHU3HAYAIHHUM €JIEMEHTOM IS
CyO’€KTUBHOI CTOPOHM KPUMIHAJILHOTO MPAaBOMOPYILIEHHS, epeadadeHoro cr. 149
KK Vkpainu [120]. Ha npaktumi 1mi CKJIaau KpPUMIHAIBHUX MPABONOPYIIEHb
MOKYTbh IIEPETUHATHUCS Y PI3HUX (POpMax KpUMIHAIBHO-POTUIPABHOL AISIIBHOCTI,
0 YCKJIQJHIOE iX MpaBoBY KBamidikaiito. Y BUMaakax, Kojau ocoba Kymye abo
OTPUMY€E HENOBHOJITHHOTO 3 HaMIpOM BUKOPUCTAaHHA MOro mpaii, a 3rojJoM
3M1MCHIOE TaKy eKCIUTyaTalito, ii il mianagaroTs i1 KBadi(ikailiio 3a CyKyIHICTIO
BiAMOBIAHUX YacTuH cT. 149 ta cr. 150 KK Ykpainu. Asne, koau ocoba 3aiiMaeThCs
BEepOYBaHHAM, MTEPEMIIIICHHSAM, MIEPEXOBYBAHHSAM YH TIEPEIauCi0 JUTHHU BIKOM JI0
16 pokiB 3 MeTOW 1ii MOJANBINOI EKCIUTyaTallli TpeTiMH ocob0aMu, Taki il
niananarTs mija cr. 149 KK Ykpainu, ocKibKH BOHHU OXOIUTIOIOTH YCI €JIEMEHTH
CKJIaJly 3JI0OYMHY, epea0aueHoro i€ crarrero [9, ¢. 162-171].

Biaznauumo, 1110 y BUIMaikax, KOJIM CTOCOBHO TUTUHU 31HCHIOETHCS HE JIUIIIE
BepOyBaHH, MEPEMIIIEHHS M Tepeaaya, ajie € Jii, sSKi COpHUSIOTh ii MOJabIIii
eKCIUTyaTallli, HampHUKiIaa, HAJa€ThCs MPUMIIICHHS a00 YCyBaIOTHCS MEPEIIKOIU
JUISL TIbOTO, TO Taki Mii ciiJl KBamigiKyBaTh 3a CYKYIHICTIO 3JIOYMHIB, a came
3aCTOCOBYIOTHCS BimoBigHI mojoxkeHHs cT. 149 KK momo TopriBii JIroasMu,
BITHOCHO BH3HA4YEHHS POJIi 0COOH, 1110 MOXKEe OyTH MOCOOHHKOM, MOJOKEHHS 4. 5
ct.27 KK Tta BignoBigHi wactuau ctarti 150 KK, ski mnepenbadaroTh
BIJIOB1IANIbHICTH 32 MOCOOHUIITBO Y €KCIUTyaTaii aitel. SAKio % ocoda 0HOYaCHO
BUMHSE TOPTIBIK OJHUMH MOTEPNUIMMU Ta BOJHOYAC 3A1MCHIOE EKCIUTyaTalliio
npail 1HIIMX, Ma€ MICLE pealbHa CYKYIHICTh 3JI0OYMHIB. Y Takomy pasl ii Aii
OiUIsIraloTh KBamigikamii 3a cykynHicTio HopMm ctatedt 149 1 150 KK [73, ¢.107-
111].

TakuM YWHOM, HE 3BAKAYM HA TE, IO CKCIUTyaTallisl € BaXJIUBUM

€JIEMEHTOM KPUMIHAJbHUX MPaBONOpPYILIEHb, nepeadadeHux cr. 149 rta cr. 150 KK
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VYkpainu, iXHe CIIBBITHOIICHHS] BU3HAYAETHCS KOHKPETHUMHU CIIOCOOAMU BUMHEHHS
37I0YMHY. Y Psi/il BUITAIKIB MOXIJIMBE IMOETHAHHS TOPTIBIIL JIFOABMU 3 €KCILTYaTaIll €10
mpari JiTeH, mo oOyMOBIIIOE HEOOXITHICTh KBajidikarii TISHHS 3a CYKYITHICTIO
BIAMOBIAHUX cTaTel [68, ¢.107-111].

Amnamniz monoxens cT. 150-1 KK Ykpainu [120] 103Bosi€ BUAUTATH KITFOYOBY
O3HaKy, 110 BIIMEXOBYE 1€ KpUMiHAJIbHE MPABOMOPYIICHHS Bl TOPTiBIIi JIOIbMHU.
['onoBHa BIAMIHHICTH MOJIATA€ B XapakTepl CYCHUIbHO HEOE3NEYHHMX MAisiHb, SKI
BU3HAYAIOTh 00’ €KTUBHY CTOpOHY. 30kpeMa, cT. 150-1 KK Vkpainu BcTaHoBiIO€
BIIMOBIAANBHICTh 3@ 3allydeHHS MAJIONITHBOI JUTHHMU 10 JKeOpalrTBa, 110
BUPAXAEThCSl B MPUMYIIYBaHHI a00 BHUKOPUCTaHHI 1 I CUCTEMATUYHOTO
BUIIPOILIIYBAaHHS TpOIIEH, peueld 4YM 1HIIMX MaTepianbHux Onar. BogHouac y
npumitii 1 cr. 149 KK Ykpainu, 3akpimieHo, no TOpriBis JIOJbMH, TAKOXK MOXE
BKJIFOYATH MPUMYCOBE BTATHCHHS y 3alHATTS >KeOpaITBOM, TOOTO B TOMY YHCIIi
eKCIUTyaTallito MaJoJiTHIX 0ci0. BpaxoByrouu, 110 BUIIPOIIYBaHHS MaTepialbHUX
OJyiar MOXe 3/11IICHIOBATHCS SIK CAMOIO IUTUHOIO, TaK 1 0CO0010, fAKa ii eKCIUTyarye,
BKa3aHl KpPUMIHAJIbHI MPABOMOPYIICHHS MOXYTh MEPETUHATUCS, W0 MOXE
YCKJIQJIHIOBATH MPaBUJILHY ITPaBOBY KBaidikariito [73, ¢.113].

Sxmo x ocoba crouarky mpuabana, oTpuMaja 4Yu Tepefana MaJoJiTHIO
JUTUHY 3 METOI0 1i TOJMANbIIIOr0 BHKOPUCTAHHS IS >KeOpalTBa, a 3roJoM
peanizyBaja 1€l Hamip, 3MYIIYIOUYd JUTHHY CHUCTEMAaTUYHO BHIIPOIIYBATH
MaTepiaibHI MIHHOCTI, TaKi A1l CJIiJl KBali(iKyBaTH 3a CyKyMHICTIO KPUMIHAIbHUX
paBoMoOpyIIeHb, ToOTO sik TopriBito yoapmMu (ct. 149 KK Vkpainm), tak i
BUKOPUCTAHHS MAJIOMITHROI muTHHU 711 sxeOpantBa (ct. 150-1 KK Vkpainn) [220,
c. 120-125]. V Bumaakax SKIIO BHHHA 0c0o0a HE JMIIE NPUMYLIyE IUTHHY
xeOpakyBaTu, a ¥ 3ajlyyae ii J0 1HIIOI MPUMYCOBOI Mpalll, HAOPUKIAL, 10
BUKOHAHHS BaXKKO1 4M HeOe3MeyHoi poOOoTH, Taki il HEOOX1JHO KBali(iKyBaTH 3a
CYKYIHICTIO TPhOX 3JI0YMHIB: TOpriBiai JoabMu (4. 3 cr. 149 KK Vkpaiun),
exkcruryararii gitedt (cr. 150 KK) Ta BuKOpuUCTaHHS MajONITHBOI JAUTHUHU JIJIsi
webpanrBa (4. 2 cr. 150-1 KK) [125, c. 375-378]. BoaHouac, SIKIIO TOPTiBIS

JIOJIbMU  TIPU3BEJIa 10 JOCATHEHHS 1i KIHIIEBOI METH Yy BHUIJISAI TPYJOBOI
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eKCIUTyaTallii, ika OKpeMo MiJIajae i KpUMIHAIBHY BiMOBIAAIBHICTH (30KpeMa,
excruryarariss gitei — ct. 150 KK Vkpainn [120], BUKOpHCTaHHS MaJIOJITHBOI
autuHM 11t kxeopanTBa — cT. 150-1 KK Vkpainu [120], BTITHEHHSI HSITOBHOJIITHIX
y poTtunipaBHy misutbHICT — ¢T. 304 KK Ykpainu [120]), momatkoBoi kBamidikarrii
3a IUMU CTATTAMU HE BUMaraethcs. OKpeMo Ii CTaTTi MOXKYTh 3aCTOCOBYBATHUCS
JHIIE TI0J0 0ci0, ki He Oynu 0e3mocepeIHbO 3alydeHi O TOPTiBii JII0AbMH Ta HE
BUCTYIAJIM CIIByYaCHUKaMU IOTO 37104nny [220, c. 145].

Ane y Bumaaky, sKuio oco0a 311HCHIOBaNa BepOyBaHHS, MEPEMIILECHHS,
NEePEXOBYBaHHS UM Mepeady MajodiTHbOI AUTHUHH 3 METOIO ii eKCIUTyaTallli, ajie He
3HaJa, y K1 caMme (opmi BoHA OyJi€ BUKOPUCTOBYBATHUCA, ii J1i KBAMI(IKYIOTHCS
BUKITIOYHO 3a 4. 3 cT. 149 KK. Taka kBamiikairisi 3aauIaeThcs BUKJIIOYHO 3a cT.149
KK VYkpainu HaBiTh y BUNAIKYy, SKIIO JTUTHHA 3roJoM Oyia BHKOPUCTaHA IS
»)eOpanTBa 1HIIOK 0C0000, sSIKa OTpUMaia il BHACHIJAOK peati3allii 3JI0Y4MHHOTO
YMUCIy TOPTiBIl JIIOABMU. Y Takid CUTyallli NepIiui MpaBONOPYIIHUK HE MaB
IpsIMOTO YMUCIY Ha MPUMYIIYBaHHS JUTHUHHU JI0 >KeOpalTBa, a OTKe, BIACYTHS 1
HOTO CIiBYYacTh y 37104uHI, ependauyeHomy crarrero 150-1 KK [120].

OTxe, HEe TUBIISTYMCH HA T€, 1110 KPUMIHAIBHI IPABOMOPYIICHHS, ITepeadadeHi
ct. 149 ta cr. 150-1 KK VYkpaiau, mMaioTh CHiUIbHY O3HaKy — EKCILTyaTarlito
MaJIOJITHIX OCi0, BOHU PO3PI3HAIOTHCS 32 XapaKTEPOM KOHKPETHUX MisiHb. SKIIO
ocoba He JuIe 3MIMCHUIA TOPTIBIKO JUTHHOI, a W 0COOMCTO 3amyuuiia ii 10
xeOpainra ado0 1HIOI MPUMYCOBOI AISUTBHOCTI, MA€ MICII€ CYKYHHICTh 3JI0YHHIB.
Sk110 K BUHHUHN HE MaB HaMipy BUKOPUCTOBYBATH JTUTUHY JIJIS )KeOpaIlTBa, a JHIIe
nepenaB il I MOMANbINO eKCIuTyararii 0e3 po3ymiHHS ii (Gopmu, T0maTKoOBa
kBamidikarisg 3a cr. 150-1 KK ne moTpiona [220, c. 147].

OpHiero 3 ¢popM ekcrutyaTalli, SKa 4acTO BUCTYIA€E KIHIIEBOIO METOKO 0ciO,
0 3aiiMalOThCsl TOPTIBICK  JIIOJbMH, € NPUMYILIyBaHHA 10 ULUIIOOY,
BIIMOBIAANBHICTD 3a sike mepeadadena cr. 151-2 KK VYkpainu [120]. B nanomy
KOHTEKCT1 EKCIUTyaTallisi MPOSIBISEThCS Yy MPUMYCOBOMY 3alyudy€HHI 0OCOOHM 10
nuitoOHMX a0o (QakTUYHUX CIMEWHUX BIJHOCHH, IO MOPYUIYIOTh il IpaBO Ha

BUIbHUI BUOIp MapTHEpa.
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OO0’ekTUBHA CTOPOHA KPUMIHAJIHHOTO MPABOMOPYIIEHHS, Mepea0aueHoro
ct. 151-2 KK Ykpainu, oXoIuTio€ KijbKa CyCIiIbHO HeOe3NeUHUX JAisSHb, 110 MOXKYTh
MaTH Pi3Hi Gopmu:

. [IpumytnryBaHHS 10 YKJIAIE€HHS NUTIO0Y INUISIXOM TCHUXOJIOTIYHOTO,
(13MYHOTO UM 1HIIOTO BIUIMBY 3 METOIO 3MYCHTH MOTEPIIIOr0 BCTYIHUTH B IUTIO0
0e3 oro JOOPOBUIBHOI 3TOM.

. [TpumytryBaHHS 10 MPOAOBKEHHS NITIO0Y, YKIAIEHOTO i THCKOM.

. [IpumymryBanHs 10 (aKTUYHOTO CIUTBHOTO TIPOXKWMBaHHS —0e€3
IOPUIUYHOTO 0()OPMIIEHHS IUTIOOHUX BIAHOCHH.

. [TpumynryBaHHS 10 MPOJTOBKEHHS TaKUX (PAKTUYHUX BiTHOCHH, SKIIIO
oco0a Bxxe nepedyBae y Mo ii0HOMY CTaHOBHIIII.

. CrioHykaHHS 0 TIepei3qy B iHIIy JepKaBy 3 METOI MPHUMYCOBOTO
U100y, CHIBKUTTA a00 MPOJIOBAKEHHS TaKUX BIHOCUH [122, c. 588].

Sk 3a3Ha4eHO BWIIE, EKCIUTyaTallisl B Mexax Toprisii jgroaemu (cT. 149 KK
VYkpainu) He nependayae KOHKPETHOTO CIIOCOOY BUKOpPUCTaHHS moteprijoro. e
03HAYae, 10 KOJIM BUHHUM CIIOYATKy BUMHSIE TOPTIBIIIO JIIOJAUHOIO, a MOTIM 3MYIIy€
i1 10 nuIr00Y, CUIBHOTO MPOKUBAHHS a00 Tepei3ay 3a KOPJIOH 3 IIEI0 METOI0, HOTO
nii cmin kBamiikyBaTu 3a cykymnHicTio cT. 149 ta cr. 151-2 KK Ykpainu [120].
Bigznauumo, 1m0 KpuMiHaJdbHE MpaBoONopylieHHs, nepeadadene ct. 151-2 KK,
BBAKAETHCS 3aKIHUEHUM y MOMEHT MPUMYCY a00 CIIOHYKaHHS 10 TepeMileHHS,
HE3aJIeKHO BiJI TOro, 4 BIAOyJoCcsS (akTU4YHE YKIAACHHS MUIIO0Y, MOYaTOK
CHIJILHOTO MPOKUBAHHA a00 Tepei3  3a KopaoH. BomHovac, sxmio ocoba 3aiiManacs
BepOYBaHHIM, MEPEMIIICHHSIM, TIEPEXOBYBAHHIM UM MEPEAAYCIO TOTEPITIOTO s
MOTAJTBINOT eKCIUTyaTallli, ajie He 3Haja, B aKiii came ¢popmi BoHA OyJie 3miicHeHa, i
nii kBamigikyroTtbes guie 3a ¢T. 149 KK. Lle nonoxxenHs 30epirae Y4MHHICTh HABITh
y pa3si, SKIIO 1HIIAa BUHHA 0C00a, OTPUMABIIM MOTEPIIOrO BHACIIIOK TOPTiBII
JHOJbMH, 3MyCHJIA 1i 10 HUTF00Y YU CHIIBHOTO MPOKUBaHHSA a00 MPUMYCHUB BUIXaTH
3a KOpAOH. Y Takill cuTyalli nepia ocoda He MOXe OyTH BU3HAHA CIIBYYaCHUKOM
KPUMIHAJILHOTO MpaBonopyueHHs, mnepegdoadenoro cr. 151-2 KK VYkpainu,

OCKIJIBKH B 11 151X BIICYTHI{ MPSAMUN yMHCEI 1010 NPUMYUTYBaHHS J0 HUTIO0Y.
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OTtxe, KpUMiHAIBHI IPaBONOPYIEHHS, iependadeHi cT. 149 ta ct. 151-2 KK
VYkpaiau [120], MOXyTh OyTH B3a€MOIIOB’ I3aHUMH, HE 3BaKAIOYM HA TE€, 110 BOHU
YTBOPIOIOTH CaMOCTIHHI CKJIai KPUMIHAJIBHO MPOTUIIPABHUX MisHB. SIKII0 ocoba
HE JIMIIE BYMHSUIA TOPTIBIIIO MOTEPIIMM, a W y MOAAIBIIIOMY MPUMYIITyBaia ii 10
NUTI00Y YM CHiJIBHOTO MPOXKUBAHHS, 11 A1l M UISITaI0Th KBaTI(iKaIii 32 CYKYITHICTIO
KpUMIHAJIBHUX MpaBonopymeHs. OHaK SKIIO0 BUHHUN JIUIIE IEpeaB MOTEPILIOro
JUTSL IOAJTbIIOT €KCILTyaTallii, He 3Hal4M Mpo 1i KOHKPETHHUM Xapakrep, Horo Aii
oxormuttoroTbes e cT. 149 KK Ykpainu 0e3 noaaTkoBoi kBaidikalii 3a CTaTTer0
151-2 KK [121, c. 166].

Kpuminanene mnpaBonopyiieHss, mnepeadadene cr. 169 KK VYkpainu
(«He3akonHe ycuHOBIeHHS (yaouepiHHs)») [120], Moxe BUCTyNaTH OJHHUM 13
cnoco0iB peanizauli eKcrulyaTamli AUTHHHU MIchsA ii MpoJaxy 4 1HIIOLI (hopmu
TOPTIBII JTIOAbMHU. Y IbOMY KOHTEKCTI BaXKJIMBE 3HAUEHHS Ma€ MPUMITKa J10 cT. 149
KK Vkpainu, sika Bkazye, 1110 €KCILTyaTalli€l0 BU3HAETHCA TAaKOX YCHHOBJICHHS YU
yAOYEPIHHS, SKILO BOHO 3/IIHCHEHE 3 METOI0 HAXKUBH.

Ile o3Hauae, 1110 HE3aKOHHE YCHHOBIICEHHS YU yJIOYEpiHHS, sIke B1IOysOCs 3
MOPYIICHHSIM 3aKOHOJIaBUUX HOPM, aJie 0€3 KOPUCIMBUX MOTHUBIB, HE PO3TJIAIAETHCS
gk ekcrutryaTaitis B Mexax cT. 149 KK Vkpainu [120]. B Takomy Bunaaxy HeoOXi1HO
JIOBECTU METY HaXKMBH KOHKpPETHOI ocoOu. 3rigHo 3 KoHcTpykiieo cr. 149 KK
VYkpainu Ta 1i MIPUMITKOIO, TIepe/iladya Y OTPUMAHHS JUTHHH Ma€ 311HCHIOBATUCS
came 3 METOI0 eKCIUTyarallii, a eKCIUTyaralisi B IbOMy BUIQJKy BHU3HAYA€THCS K
YCUHOBJICHHS a00 yJIOYepiHHA 3 KOPUCIMBUM HamipoMm. Biarak, nmns
iHKpuMiHyBaHHsS 310unHy 3a cT. 149 KK HeoOxigHO BcTaHOBHTH, IO Oco0a
oTpuMasa IUTHHY 3 OJHI€I0 3 TakuX mutei [117, ¢.499]:

. BUCTYIIUTH MOCEPETHUKOM Y HE3aKOHHOMY YCHHOBJIEHHI (Y104€piHH1),
Marouu IpH LIbOMY KOPUCIUBHI 1HTEPEC;

. CaMOCTIHHO YCHHOBHUTU (yIOYEPUTH) OUTHUHY 3 METOI OTPUMaHHS
MaTepiaabHOI BUTOIU.

JloBeieHHs 1€l «MOABIMHOI» METU € BKpail CKJIaJIHUM MPOLIECOM, OCKUIbKU

1€ 10 MOMEHTY (PaKTUYHOTO YCUHOBIICHHS a00 yI04YEpIHHS BU3ZHAUUTH, KA 0co0a
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JisiJIa caMe 3 HaMipOM eKCIUTyaTarlii, Maiike HEeMOKIIMBO. SIKIIO K TiCIIst OTpUMaHHS
JUTUHU BUHHUW BUMHMB JissHHS, niepembaueHi cr. 169 KK, peanizyBaBmu mpu
IbOMY KOPHUCIHMBY MeTy, HWoro mii ciijg KkBamidiKyBaTH 3a CYKYITHICTIO
KPUMIHAIILHUAX MPABOMOPYIIEeHbB, ependauenux ct. 149 ta 169 KK Ykpainu [117,
c.503].

[lomo ocib, siki BepOyBau, mepeMilyBaIn, MEPEXOBYBAIA a00 TIEpe1aBaIn
IUTUHY, sKa Hajxainl Oyjla HE3aKOHHO YCHMHOBJIEHa (YIO4EepeHO), iXH1 MISTHHS
nijgsraoTs kBamidikaiii 3a ct. 149 KK VYkpainu [120], ane numie 3a yMOBH, 1110
BOHM YCBIJIOMJIIOBAJIM METYy TOJAJBIIOI eKcIulyatamii. B iHmomy Bumaaxky
KpUMiHaJdbHa BiAnoBiAabHICTE 3a cT. 149 KK VYkpaiHu He Hacrae, OCKIJIbKHU
BIJICYTHIN TIpAMUN yMHUCEN Ha TOJAJIbIe BUKOPHCTAHHS JUTHHH y KOPHUCIHUBUX
LJIAX.

TakuM  YMHOM,  CHIBBIJHOLICHHS  KPUMIH&JIBHUX  MPaBONOPYIIEHbD,
nependoadenux cr. 149 1 cr. 169 KK Vkpainu [120], € 10BOI CKIAAHUM SIK Y
paBO3acTOCYBaHHI, TaK 1 B TIMTaHHI JOKa3yBaHHS YMMHCIY BHHHUX OCIO.
BupimanbuuM ¢GakTopoM € JOBEACHHS MOTHUBY HaXXMBU TPU HE3aKOHHOMY
YCHHOBJIEHHI a00 y4yacTi B HbOMY, III0 3HAYHO YCKJIAJHIOE KBaTI(iKaII0 TaKUX
KPUMIHAJILHO TIPOTUIIPABHUX JTisIHb.

Hucniosuitis ct. 169 KK Ykpainu [120] oxoruiroe He3aKOHHE IMTOCEPETHUIITBO,
HIIT IPOTUIIPABHI TISTHHS 11010 YCUHOBIIEHHS (YI0UepiHHSA), Tepeavdy JUTHHH i
OTIKY, KJIyBaHHSA 200 Ha BUXOBaHHS B ciM'10. [Ipy 1boMy 00HMIBI CTOPOHU MOXKYTh
YCBIJIOMJTIOBATH, IIIO TIepelada TUTHHHU 3I1HMCHIOETBCS B 1i 1HTEpecax, 6e3 Hamipy
noJaibinoi ekcrutyatamii. BimMinHOIO ocoOnuBIcTIO € 3acTocyBanHs cT. 149 KK
VYkpaiHu BUKIIOYHO Yy BHUMNAJKaX HE3aKOHHOTO YCHHOBJIEHHS YW YyJAOYEPiHHS,
31CHEHOr0 3 KOPUCIUBOIO MeToro [ 123, ¢.475].

JlonaTkoBoro aHaiizy norpedye po3MeKyBaHHS TOPTiBJl JIOJIbMU 3 METOIO
TPYAOBOi €KCIUTyaTallii 13 TpyOuM MOpyIIeHHSIM 3aKOHOIaBCTBA Mpo mpaito (cT. 172
KK Vkpainu) Ta HEBUIIATOK 3apOOITHOI IMJaTH, CTUNEHAll, MEHCIi Y 1HIIMX

ycTaHoBlieHuX 3akoHoM Buruiat (ct. 175 KK Ykpainu) [121, ¢.489].
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O0’exkTHBHA CTOpOHA IPyOOro MOPYLICHHS 3aKOHOAABCTBA PO MPALII0 MOXKE
MaTu Mmicie y (GopMmi HE3aKOHHOTO 3BUILHEHHS MpalliBHUKA 3 pOOOTH Ta IHIIIOTO
rpyOOro MOpyIIeHHS 3aKOHOJABCTBA Mo mpaifto. [Ipu mpomy mif iHIIUM TpyOuM
MOPYIICHHSM 3aKOHOJABCTBAa IMPO TPAIl0 PO3YMIIOTh «OyIb-fiKe 1HIIE, KpiM
HE3aKOHHOTO 3BUIbHEHHS MpalliBHUKA 3 poOOTH, MOPYILICHHS 3aKOHOAABCTBA PO
npato». [le Moxe OyTr TakKUMH TisTHHSMU, SK: HEBUAAHHS HAKa3y MPO 3BUTLHCHHS
Ta/ab0 HeBUAa4ya TPYAOBOI KHMKKH OCOOl, sfika XOuye€ 3BIUILHUTHCS 3 pOOOTH B
YCTaHOBJICHOMY 3aKOHOM MOPAJIKY; HEHaJaHHS MOPIYHOI UM T0AATKOBOI BIAMYCTKA
a00 cucTeMaTUyHE HEHaJaHHs BHUXIJHHUX JHIB a00 mepepBU sl BIANOYMHKY 1
XapuyBaHHS, HE3aKOHHE TMPUTATHEHHS  MpaliBHUKA 70  MaTepialbHOi
BIJIOBIJIAJIbHOCTI; MOPYUIEHHS MOPSAKY PO3IIISAY TPYIOBUX CIOpiB Tommo. Kpim
TOTO0, 10 TPyOOro MOpYIIEHHS 3aKOHOJABCTBA MPO MPAII0 Ha MPAKTHUIl BiJHOCATH
BUKOPUCTAaHHS HalMaHOi mpami ©0e3 BIAMOBIAHOTO O(GOPMIIEHHS TPYJIOBUX
BiHOCHH. Taki nii, 0COOJIMBO y TOEIHAHHI 3 HEBUIUIATOK 3apOOITHOI IJIaTH, €
CXOKMMH 3 TOpTiBjeto Joapmu [135].

[Tpu po3MexyBaHHI IUX KPUMIHAIBHUX MIPABONIOPYIIEHD CII1Jl MAaTH HA yBa3i.
[To-nepire, cy0’eKT KpUMIHAIBHOTO TIpaBOIOpyIeHHs, nepeadaueHoro cr. 172 KK
VYkpainu [120], € cnemiansuuM. Hum Moxke Oyt ciay»6oBa ocoOa, siKiii HagaHO
IpaBoO MPUIMATH IIPAIiBHUKA HA pOOOTY (TTOHOBIIOBATH Ha POOOTI), 3BUTLHSTH HOTO
3 poboTh abo [OKyMEHTaJbHO OMOPMIIATH Take NTPUUHATTS (TIOHOBIEHHS,
3BUIBHEHHS), BHUPINIYBaTH TUTAHHS II0J0 HAJAHHSA BIAMYCTKH TOIIO, a TAaKOX
IPOMAJITHUH-TI ITPUEMEITh, SIKU BUKOPUCTOBYE HaliMaHy MpaIlo 1 Mae 3a3HaveHi
BUIIE MTOBHOBAXKEHHS MIOA0 HalMaHUX mpaiiBHUKIB. Cy0’€KTOM KPUMIHAIHHOTO
npaBonopymieHHs, nependadenoro cr. 175 KK Ykpaian «Hesumnarta 3apo6iTHOT
IUTaTH, CTUNEH/IT, MEHCI] YM 1HIIMX YCTAHOBJIEHUX 3aKOHOM BHUILIAT» MOXE OyTH
JMIIE KEPIBHUK MIANPUEMCTBA, YCTAHOBH a00 OpraHi3alii, He3aJIeKHO B1J (hopMH
BJIACHOCT1, a00 TPOMAJITHUH-CYO’ €KT MIANPUEMHUIIBKOI TIsUTbHOCTI. PazoMm 3 Tuwm,
Ha BIJIMIHY BiJI BKa3aHUX 3JI0YMHIB, Cy0’ €KT TOPriBIl JIOJbMHU € 3arajbHuM. OTXKe,
BIJICYTHICTh HABEJCHUX BHIIE O3HAK CIEHIAIBHOTO Cy0’€KTa KPUMIHAJIBLHOTO

IPABOMOPYIICHHS BUKJIIOYA€ MOXKIJIMBICTh KBaJII(PIKyBaTH BUMHEHE SIK KPUMIHAJIbHE
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IPABOMOPYIICHHS Y c(hepi MOpyIIeHHs TPYIOBUX TPaB TPOMAJSH 1, 32 HASIBHOCTI
IHITUX O3HAK, MOXE€ CBIIUATH TIPO HASIBHICTh CKJIATy KPUMIHAJIBLHOTO
npaBonopyiieHHs, nepeaoadenoro ct. 149 KK Ykpainu [121, ¢.399].

[To-npyre, 0OOB’A3KOBOIO O3HAKOIO TOPTIBII JIIOJbMHU € KIiHIIEBA MeTa —
eKCIUTyaTallis, 3arajibHe TIyMaueHHs Kol HaBeneHe y mpumitii 1 go ct. 149 KK
VYkpainu [120]. Cepen HaBeneHUX y Iiif HOpMI BHUIIB €KCIUTyaTalii 10 TPYAOBOI
BITHOCATBCS MPUMYCOBa Mpars abo MpUMYyCOBE HaJaHHS MOCIYT, pabCTBO abo
3BUYai, MOoAI0H1 40 paOcTBa, MiHEBUIbHUI CTaH, 3aJlydeHHs y OOproBy Kadamy.
HasiBHicTh Ha3BaHUX IIiJIel J03BOJISIE BIAMEXKYBAaTH TOPTIBIIO JIIOJBMHU  BIJl
IpaBOMOPyIIEHbs y cdepi MOPYHIEHHS TPYAOBUX IMpaB TpoMansH. Tak, ams
NPUKIIaTy, BUKOPUCTAHHS AUPEKTOPOM a00 BIACHUKOM MiJIMPUEMCTBA HAMAaHOTO
npaiiBHMKa 0e3 BIANOBIAHOTO OGOPMIIEHHA Ta HEBHUIUIaTa HOMY TIpOILIOBOT
BUHATOPOJIH 32 BUKOHAHY poOOTYy y BUTIAJKY, KOJU HOTO Mparlsl € MPUMYCOBOIO Ta
HasBHI 1HIIII O3HAKHW TOPTIBJI JIOJIbMH, Ma€e KBamidikyBaTuch came 3a cT. 149 KK
VYkpainu 1 qoaatkoBoi kBamidikamii 3a cr.ct. 172, 175 KK Vkpainu He notpelye.
Crarts 149 KK Ykpainu ais 1i€i cuTyaiili € HopMoro, sika OUIbIII TOBHO OXOILITIOE
BUMHEHE npoTumnpasHe AissHas [121, ¢.400].

Po3mesxyBaHHSI Mk TOPTiBJICIO JIIOJbMHU Ta TPYOUM MOPYIICHHSIM YTOJIU TPO
mpaifto, BIANOBIAAIBHICT 3a sike, mepeadadena 4. 2 ct. 173 KK Ykpainu («I'pyGe
MOPYIICHHS YTOIH PO MPAIl0 YKPaiHCHKOTO TPOMAaJISTHIHA 32 MEXaMH Y KpaiHm»)
[120], Bumarae oco01uBo1 yBaru. KoHKypeHIIisi Mi>k IMMA HOPMaMU MOYKJTMBA JIUIIIE
y BUTNIAJKaX, OB’ A3aHUX 13 TPUMYCOBOIO Tipariero. BogHouac 3actocyBanHs cT. 173
KK Ykpainu nepenbadae HasiBHICTh TPYIOBOI YTOAH, YKJIaI€HOT 0€3 BUKOPUCTAHHS
METO/IB, XapakTepHux s Toprieii moapmu (ct. 149 KK VYkpainm), Takmx sk
o0OMaH, IaHTaX, HACWJIBCTBO YH 1HIII (opMu npumycy. [lopyuieHns BigOyBaeTbCs
BXKE Il 4Yac BUKOHAHHSA JOrOBOPY, KOJHM poOOTOJaBelpb LLIAXOM OOMaHy,
3JI0BXKMBaHHA JIOBIPOIO0 a00 NMPHMYCYy BHMarae BiJl MpalliBHUKAa BUKOHAHHS POOIT,
K1 He Oynu mependaueHi yroaow. Ha BiaMiHY Bij 1[bOTO, y BUIAQJKy TOPTIBII

JIOAbMH 06MaH, IIaHTa>X, BUKOPHUCTAHHA YpPA3JIWMBOIO CTaHy YW HACHUIIBCTBO
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3aCTOCOBYIOTBHCS III€ Ha €Tarl BepOyBaHHs, a caM 3JI0YMHEIIb JI€ 3 YCBIIOMIICHHSIM
oJNBINOI eKcITyaTalii morepmiiaoro [123, ¢.389].

Jlii, moB’s3aHi 3 BHKOPUCTAHHAM TPYJIOBOI Mirpamii s 3aBOJIOMIHHS
TPOIIOBUMH KOIITAMHA NUISIXOM OOMaHy TijJi BUTJISAIOM HAJaHHS TMOCIYT 3
IpareBIamTyBaHHS 3a KOPJOHOM, 3a YMOBH BIJICYTHOCTI O3HaK 3JI0YHHY,
nependadenoro ct. 149 KK VYkpainu, nignagaioots mija ckian maxpaiicrsa (ct. 190
KK Vxpainn) [172, ¢. 146—-153.].

Po3mexyBaHHS TOPriBIIl JIOJbMHU Ta KPUMIHAIBHUX IMPABOMOPYIIEHb TPOTH
Oe3nexu BupoOHuITBa (cT. 271-274 KK YkpaiHnu) 311MCHIOETHCS 32 aHAJIOTIYHUM
npuHiunoM.  KiloyoBUMH ~ KpUTEpisIMM €  CyO’€KT  KPUMIHAJIBHOTO
npaBonopyieHHs. BianosiaHo 1o cr.ct. 271-274 KK Ykpainu, Takumu cyo’ eKTamMu
€ «cremuiajibHi 0coOm»: CIIy>K00B1 0COOU MIANMPUEMCTB, YCTAaHOB, OpraHizailii adbo
TPOMAISTHU-TIINPUEMITI, SIKI MAarOTh OOOB’SI3KM I110JI0 OXOPOHM IIpalli, a TaKOX
ocoOu, BIAMOBIAIbHI 32 JOTPUMaHHS MMPaBW 0€3MEKH Mij] Yac BUKOHAHHS PoOIT 13
MiJBUIICHOK HeOe3nekor. AKio K y isIX BHHHOI 0COOM HasBHI O3HAKU
eKCIUTyaTarlii Ta "1 000B’ I3KOBI €JIEMEHTH TOPT1BII1 JTIOJIbMH, TaKi i1 MiIsATaloTh
kBamigikarii 3a ct. 149 KK Ykpainu [120].

VY BUMAAKY, KOJIU TOPTIBJIS JIOJbMU CYTIPOBOJIKYETHCS MEPEMIIIIEHHSIM 0COOU
yepe3 JAep>KaBHUM KOPJIOH YKpaiHu, Taki Aii HOTpeOyIOTh J0/IaTKOBOI KBai(hiKaIii
3a cT. 332 KK VYkpainu. V aeskux Bumaakax 1€ KpUMIHAJIbHE MPAaBOMOPYIIECHHS
MOKE TMOETHYBATHCS 3 I1HIIUMHU TPABOMOPYUICHHSMH, TaKUMHU SIK TMOPYIICHHS
npaBw TpanciuianTaiii oprasi (cT. 143 KK Ykpainn), ekcrutyatartis aitei (ct. 150
KK VYkpaian) un cyTeHepcTBO a00 BTATHEHHSI 0COOM B 3aHATTS MMPOCTUTYIIIEIO (CT.
303 KK Vkpainu). BuszHaueHHS TpaBWIBHOI MPaBOBOi KBamidikarlii B TaKuX
CUTYyaIllsIX IPYHTY€ETbCA Ha aHaji3l 00’€KTa KPUMIHAJIBHOIO MPABOMOPYIUEHHS, a
TaKO0X MOro o0’ €KTUBHUX Ta Cy0 €KTUBHMX O3HaK [154, c. 515].

Bukpanenns abo migpoOJieHHs JOKYMEHTIB, 110 AAal0Th MPaBO HA MEPETUH
JIEP)KAaBHOTO KOPJAOHY YKpaiHM, a TakoX IX TOMaJbIIe BUKOPUCTAHHS IS
NEepEeMIIICHHS JTIOJJUHA Yepe3 KOPIOH He OXOoIumoroThes cT. 149 Tta cr. 332 KK

VYkpainu [120]. Taxi a1i norpedyroTh okpemMoi kBamidikaiii 3a ct. 357 ado cr. 358
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KK Vkpainu. BogHodac, BiAIIOBIIHO /10 3araibHOBU3HAHUX HOPM MDKHApPOIHOTO
mpaBa, OCOOM, SIKI CTalyd >KEPTBAMHU TOPTIBII JIOABMU Ta Oyld BHUBE3€HI 3a
mipOOICHUMH TOKYMEHTAMH, HE TIUISTal0Th KpUMiHAJIBHINA BiIMOBIIATHLHOCTI 32
ix miapoOKy uu BuKopuctanus [155, 437].

VY OGarartbox BHMAJIKax HiSUIbHICTb CyTEHEpa, KU OpraHi3oBy€ 3ycCTpiul
KIIEHTIB 13 JKIHKAaMHU JJI1 HaJaHHS CEKCyaJllbHUX TIOCAYT 3a MarepiaibHy
BUHAropojay, OTOTOKHIOIOTh 3 TOPTIBJIEIO JIOAbMHU, 110 HE € MPaBUIBHUM, 0O TaKi
i misiratoTh kBanmidikanii sk 3BiAHMUITBO 3a cT. 302 KK VYkpainu, a6o, y pasi
IpUMYCY, SIK CyTEHEPCTBO UM BTATHEHHA y 3aHATTA npocturyieto 3a cr. 303 KK
Vkpainu [120]. Takum ymHOM, X0ua 0OWJBa MPABOMOPYIICHHS, MOB’SI3aHl 3
eKCIUTyaTalll€l0 JIOJUHU, CYTEHEPCTBO Ta TOPTIBIS JIOJbMU MalOTh Pi3HI MPABOBI
PUPOJIH.

Cepen kpuMiHaJIBHUX MPABOMOPYIIEHb MPOTH MHpPY, OE3MEKH JIOACTBA Ta
MDKHApPOJIHOTO TMPABOIOPSAIKY TaKOX € 3JI0YMHM SIKI MalOTh CIUJIbHI 00’ €KTHBHI
o3Haku. Tak, 4.1 cT. 438 KK Vkpainu [120] BCcTaHOBIIOE BIJMNOBIAAIBHICTh 32
BOEHHI 3JIOYMHHU, & CaMe: KOPCTOKE MOBOJDKEHHS 3 BIMCHKOBOIOJOHEHUMHU a0o0
UBUILHUM HACEJICHHSIM, BUTHAHHS [IUBIJILHOTO HACEJICHHS ISl IPUMYCOBHUX POOIT,
po3rpadyBaHHs HAIIIOHAIHLHUX I[IHHOCTEH Ha OKYMOBaHIN TEPUTOPIi, 3aCTOCYBaHHS
3aco01B BeJEHHS BiifHU, 3a00pOHEHUX MIKHAPOJHUM IPABOM, IHIII MOPYIIEHHS
3aKOHIB Ta 3BUYAIB BIiiHU, IO MepeadadeHi M>KHAPOJHUMHU JOTOBOPAMH, 3r0jla Ha
000B’SI3KOBICTh SKMX HajgaHa BepxoBHoro Pamoro Ykpainu, a TakoX BijjgaHHS
HaKa3y MMPO BUMHECHHS TAKUX JIiH.

[Ticns moBHOMacTaGHOTO BTOprHeHHs 24.02.2024 poKy OUIBIIIICTh BUTIAKIB
TOPTiBII JIIOIbMH KBaTiikyroTh came 3a 4.1 cT. 438 KK Ykpainu, uepe3 cxoxicTh
B YaCTHHI IPUMYCOBUX POOIT HMBUILHOIO HACEIEHHS, SIKa (DAKTUYHO € PI3HOBUIOM
eKCIuTyararllii B yMoBax BO€HHOro ctany [139, 44-52].

BonHouac cknaj KpuMiHaIBLHOTO TPaBOMOPYIIEHHS, iepeadadeHoro cr. 149
KK VYkpainu, norpeOye peTesibHOro BIAMEXKYBaHHS BiJ CKJIaJy KPUMIHAJIBHOIO
npaBonopyuieHHs, nependayenoro cr. 447 KK Ykpainu («Haitmanctso») [120]. Le

3YMOBJICHO HE TUIbKH PI3HUIICIO B 00’ €KT1 MOCSATaHHs, a ¥ 3HAYHUMU BIIMIHHOCTSIMU
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B O0’€KTHBHIN CTOpOHI NHHX 37104MHIB. HaillMaHCTBO, K MpaBUIIO, CTOCYETHCS
MOPYIICHHS MIXHAPOHUX BITHOCHH, 30KpeMa, Y KOHTEKCT1 30pOMHUX KOH(IIIKTIB,
Ta mependayae BepOyBaHHS OCIO JJIS ydacTi B Takux KOH(IIIKTaxX, HaBYaHHS Ta
Ha/JaHHS MaTepialbHUX CTUMYJiB. HaToMicTh TOPTiBiIs MI0AbMU € HAOaraTo O1IbII
CKJIaJHUM KPHUMIHAJBHUM TPABOMOPYLICHHSM, IO MOPYIIye OCHOBHI IpaBa
JIOAWHM, 30KpeMa MpaBo Ha CBOOOJY, TIAHICTh 1 HEIOTOPKAHHICTH OCOOMCTOCTI.
Toprisis A0ApMHU BKJIIOYA€E HE JIMIIE BepOyBaHHS OC10, ajie ¥ MEepeMIIIEHH iX 3
METOI0 eKCIUTyaTallii, 10 OXOIUTIOE 1Ty HU3KY HEMpPaBOMIpHUX JisiHb. ToMy Xoua
00’€KTHBHI O3HAaKM I[HUX KPHUMIHAJIbHUX MPaBONOPYIIEHb MOXKYTh YacTKOBO
301iratucs (0co0aMBO Ha eTani BepOyBaHHs ), iX CyTHICTh Ta MOTUBH MarOTh CYTTEBI
BIIMIHHOCTI.

OxpiM TOro, AMCHO3WINS CTAaTTI BHU3HAE€ HAWMAHCTBO SIK BepOyBaHHS,
(diHaHCyBaHHS, MarepiajibHe 3a0e3nedyeHHs, HaBYaHHS HaWMaHIIB 3 METOI0
BUKOPUCTAHHA iX y 30pOMHMX KOH(DIIKTaX, BOEHHUX a00 HACWIBHUIIBKUX IIsX,
CIpSIMOBaHUX Ha HACWIBHUIBKY 3MIHY UM IOBaJEHHS KOHCTUTYILIMHOrO Jamuy,
3aXOIUICHHS JEp>KaBHOI BJIAJIU, MEPEIIKO/KAHHS JISUIbHOCTI OPraHiB JEp>KaBHOI
BJaJM YW TIOPYIICHHS TEPUTOPIAIbHOI IIUTICHOCTI, a TaKOX BUKOPHCTAHHS
HallMaHIIB y 30pOMHUX KOH(QIIIKTAaX, BOEHHUX a00 HACWIBHHUIBKUX OisX». I3
3aKOHO/IABYOTO BU3HAUEHHS I1i€] HOPMU MOXKHA 3pOOUTH BHUCHOBOK, IO MOHSTTS
«HAMMaAHCTBO» (PAKTUYHO MOTIIMHAE «BEpPOYBaHHS K OJIHY 3 CBOIX (opM.

B mpumirtni 1 go ct. 149 KK Vkpainu [120] 3a3Ha4eH0, 1110 OJIHIEO 13 hopM
eKCIUTyaTalliil JIOJUHY € 11 3a]Ty4eHHS JI0 y4acTl y 30poiHUX KOHDIIKTaX. 3 Oy
Ha 116, HAa TPAKTUI[l BUHUKAE CKJIAIHICTb Yy BHU3HAYEHHI KOHKPETHOI METH
BepOyBaHHS MOTEPIiIOl 0cOOM NSl MOAATBIIONO BHKOPUCTAHHS B 30pOiTHHX
KOH(IIKTaX, a TAaKOXK y 3’ACyBaHHI CIPSMOBAHOCTI M1l 0cOOH, sika BUMHSE TaKl
OpOTUIIPaBHI JisiHHA. Lle 4acTto cnpuyuHs€ TpyAHOLIl NpH KBami(ikamii Takux
HisgHb. SKmo BepOyBaHHS ocoOM Juid ydacTi y 30pOHMHUX 4YM BIMCHBKOBHX
(opMyBaHHAX BIJIOYBAETHCA 3 METOK MOPYLIEHHS AEPXKAaBHOI TEPHUTOPIaJbHOL

LITICHOCTI, MOBAJIEHHS JEP’KaBHOI Biagu ab0 ydacTi B 30pOHHOMY KOH(IIIKTI, 1
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3JI0YMHEIb, BAKOPHUCTOBYIOUH 3aBepOOBaHMX 0C10, HAMAraeTbCs JOCITTH MO 10HUX
pe3yJbTariB, TO Moro aii moBMHHI KBamdikyBaTucs 3a cT. 447 KK Ykpainu [120].

Pazom 3 TuM, TroNOBHAa BIAMIHHICTE Cy0 €KTHBHOI CTOPOHH [IisIHb
nependauenux cr. 149 Ta cr. 447 KK VYkpainu [120], monsrae y BoJ MOTEPHLIOT
ocobu. B mexax cr. 447 KK VYkpainu po3risgaeTscs CHUTYyallis, KOJIH ocoda
YCBIIOMIIFOE CBOIO MeETy 1 jmie moOpoButeHO. Ane, 3a cr. 149 KK Vkpainu
nepen0ayeHa KpUMIHAJIbHA BIANOBIAAIBHICTh 332 BEpOYBaHHS Ta EKCIUTyaTallilo
Jq0Jed depe3 oOMaH, IIAHTaX YW 1HII MaHIMYJSALli, SKi 0OMEXYIOTh CBOOOLY
BOJIEBUSABJIIEHHS moTepniyioro [155]. Takox ciij 3BepHYTH yBary W Ha MUTaHHS
JOOPOBUIBHOCTI 11 HaMaHIIIB, a TAKOX iXHBOI'O YCBIJIOMJICHHSI TOTO, III0 BOHU
OyJlyTh BUKOPHUCTaH1 y BIMCHKOBUX 4M 30poiiHuX KoHpuikTax. Yactuna 1 cr. 447
KK VYkpainu Harosonrye Ha JOOpOBUIBHOCTI 1 YCBIAOMIICHOCTI Jiii HAliMaHIIiB, TOI
gk B paMkax cT. 149 KK Ykpainu 11 A1i BU3BHAIOTbCA KPUMIHAJIBHO TPOTUIIPABHUMHU
JUIIE y pa3l MaHiMyJIOBaHHS 3 JKEPTBOIO, 30KpeMa, uepe3 ii ypas3iuBUIl CTaH,

maHTax uu ooma [ 154, c. 580].

3.2. OcobuBoCTI KBaJdi(ikail TOPriBJi JIOIALMHI

VY 4. 1 cr. 149 KK Vkpainu chopMynboBaHO 3araibHe po3yMiHHS AediHiiii
«TOpTiBiIs Jr0apMI». YacTrHa 2 1 3 1i€l crarTi nependavae kBamiikyrodi 03HAKH,
IO TiJBUIIYIOTh CTYIMIHb CYCHIJIbHOI HEOE3MEUHOCTI 1 TATHYTH 32 COOOI0 OLIBII
cyBope nokapanss [120]. [lo nux o3HaK 3aKOHO/IABIIEM BiJTHECEHO:

1. BunHeHHst KPUMIiHAJIBHOTO NMPaBONOPYIIEHHSA {010
HEMOBHOMITHBOrO. JliSHHS BBaXXAIOTHCA BYMHCHUMH TPOTH HETIOBHOJITHHOI
ocoOH, SIKIIIO BOHU 0€3M0CEePEeIHHO CIPSMOBAHI HAa €KCIUTyaTallllo JIIOAUHU, sIKa HE
nocsirna  18-piuHOro BIKY Ha MOMEHT BYMHEHHSI 1LbOTO KPHUMIHAJIBLHOTO
npaBonopymeHHd. g npaBwibHOI KBami(ikamii TakuxX MOisiHb SIK TOPTiBJIS
HEMOBHOJIITHIMHU, 000B’3KOBOI0 YMOBOIO € YCBIJJOMJICHHSI BUHHOIO OCOOOIO BIKY

noTepruioi ocoOu. Y BUMajKax, IKI0 BUHHUIA TOMHIJIKOBO BBa)KaB, 1110 MOTEPIIIUI
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€ TIOBHOJIITHIM, BIJICYTHICTh BIAMOBIIHOTO YMHUCIYy MOXE€ BIUIMHYTH Ha
KBaTi(hiKaIiro JisTHHS.

3rimHo 3 4. 3 ct. 4 KK Vkpainu [120], yacoM BUYMHEHHS KPUMIHAIHHOTO
PaBOMOPYIIEHHS! BU3HAETHCS Yac BUMHEHHS 0CO0O0I0 mependadyeHol 3aKOHOM Mpo
KpUMIHAJIbHY BIAMOBIAANbHICTE 111 a00 Ge3misuibHOCTI. Buxonsuu 3 HaBeaeHOro,
TOPTiBJISL JIIOJbMH BBA)XKA€ThCA BUYMHEHOIO 3 MOMEHTY, KOJIM BHHHa 0co0a
peanizyBana Oyab-sKy 3 HepeadaueHrX 3aKOHOAAaBCTBOM ()OpM MPaBOMOPYILIECHHS,
a caMe: BepOyBaHHs, NEPEMIILECHHS, TIEPEXOBYBaHHs, Nepeaady ado oJepKaHHS
JFOJIMHY, BYMHEHI 3 METOIO €KCIUTyaTarlii, 3 BAKOPUCTAHHIM MPUMYCY, BUKPAICHHS,
oOMaHy, MIAHTaXy, MaTeplajibHOI YW IHIIOI 3aJIEKHOCTI MOTEPIUIOro, HOro
ypa3auBOro CTaHy abo MiAKYIYy TPEThOi 0COOH, sika KOHTPOJIIOE MOTEPIIIOro, s
OTPUMAaHHS 3r0J¥ Ha HOTO eKCILTyaTaIlifo.

3 ypaxyBaHHAM OO’ €KTHBHOI CTOPOHM JMisiHHsS, Ta BHUIIE 3a3HAYEHOTO,
MOYaTKOM BYMHEHHSI TOPTiBJI1 JIFOABMHU B Oy Ib-sIKiM 3 i1 (popM ci1ij1 BBaKaTH MOMEHT
(GbakTUYHOTO BUKOHAHHS i, HalpaBJICHUX Ha peajizallilo KpUMIHAIBHO
MPOTUIIPABHOIO YMUCY. 3 ypaXyBaHHSIM TOTO, 1110 BIJIMOBIIaIbHICTh 3a 4. 2 CT. 149
KK Vkpainu Hactae iuiiie B TOMy BUIIAKY, SKIIO MOTEPHIINI He Aocsr 18-pidHOro
BIKYy Ha MOMEHT TOYaTKy BUKOHAHHS KPUMIHAJIBHO MPOTHUIIPABHUX MISHB 100
noTepriyioi ocoou. TakumM YUHOM, BUPIIIATIBHUM (DAKTOPOM JJIsSl PABOBOT OILIIHKU
JISTHHS € HE MOMEHT JOCSATHEHHS 3roJIM MK BUHHMMH 0COOaMH IOJI0 pearizariii
HaMIpy, a MOMEHT 0€3M0oCepeTHHOr0 BUKOHAHHSI JIIH 11010 TTOTEPIILI0l 0COOH.

Takum 9rHOM, HEOOX1THO PO3MEKOBYBATH:

- TOTYBaHHSI JI0 KPUMIHAJIBHOTO MPABOMOPYIICHHS (BiIMTOBITHO /10 YaCTUHU |
crarti 14 KK), TOOTO MOMEHT KOJH OCOOM [JOCSIJIM 3r0JM, BUYHHCHHS
OPOTUIIPABHOTO JISHHSA, aJ€ 1€ HE MOYMHAIOTh HOro peai3aliio;

- MOMEHT (PAKTHYHOT0 BHKOHAHHS 3JI0YMHHOr0 HaMipy, SKHiA
XapaKTEepU3y€eThCS TOYATKOM peaizalli 00’ €KTUBHOT CTOPOHU 3JI0YMHY. Y BUIAJKY
TOPTIBJIl JIOJbMHU 1I€ MOMEHT (PaKTHUYHOI Nepeadl NOTepIiioi 0COOU MiJl KOHTPOJIb
CIIByYacCHUKA AISHHSA, 110 MOXKE OyTH KBaJIi(PiKOBAHO SIK 3aMaX HA KPUMiHAJIbHe

NPaBONOPIIYHHS 200 HOro 3aKiHYeHHSs 3aJI€KHO B1J] 0OCTaBHH.



171

OckiIbKM 4Yac MDK TIATOTOBKOIO Ta  peali3alli€ld  KpUMiHAJIbHO
POTUIIPABHOTO YMUCITY MOXE OyTH 3HAYHUM, TO JJIS MPABUIBbHOI KPUMIHAIBHO-
npaBoBOi KBamiikaiii BaKJIUBUM € JIMIIE MOMEHT T[OYaTKy 3J1HCHEHHS
HE3aKOHHUX i Moa0 ocobu. Takum YWHOM, M7 BU3HAHHS KPUMIHAJIHLHOTO
MIPABOMOPYIICHHAM 3aKiH4eHUM 3rigHo 3 4. 2 cT. 149 KK VYkpainum HeoOXimHO
BCTAHOBHTH, IO MOTepIija ocoda, Oyja HEMOBHOIITHBOIO BUKIIOUHO HA MOMEHT
(aKTHYHOTO TOYATKy TMPOTHIPABHUX MisHb, IO BHU3HAYAIOTHCS SK TOPTIBII
JIFOAbMU, IIIOA0 HEI.

2. BuvHeHHSI POTUIIPABHOIO JiSIHHA 0C00aMH, 110 MAaKOTh 3aAKOHHI
IMOBHOBAKEHHSI Ta 000B’SI3KH BIJHOCHO HEMOBHOJIITHHOI 0CO0M. Y J1aHOMY
BUIAJIKY TaKi JISTHHS BUMHSIIOTHCS II0JI0 0COOH, sika He jocsria 18-piuHoro BiKy, i
Ipy IbOMY BUHHUMH € ii OaThbKH, YCUHOBUTEI, ONIKYHU a00 MIKITyBaJbHUKU. Lle
norpedye O0COOJMBOTO MpaBoBOro aHamizy. Tak, 30Kkpema, KpHUMiHaJIbHE
3aKOHOJIABCTBO BHU3HAE CXOXI1 JISSHHS CYCHUIBHO HEOE3MEeUYHUMH, OCKUIbKU
KpUMIHAJIbHE TPABOMOPYIICHHS BYMHSAETHCA 0CO0aMH, SIKI HECYTh HE JIMIIe
paBoOBy, a W MOpaJIbHY BIANOBIJAIBHICT 3a J0OpOOYT Ta KUTTA JTUTHHH.
KitouoBMM acmekToM € HasBHICTb MOTEPIMUIOro, SKMM HE JOCAT MOBHOJITTS, Ta
BYMHEHHS MPOTUIPABHOTO AISTHHS 0CO00I0, KA HaA1JIEHa 0OCOOJIMBUMH MPABOBUMHU
000B’s13KaMu 11010 TOTEPILIOTro. BpaxoByroun 0co0IMBY JI0BIpY, SIKOKO HaiideH1
Taki Ccy0’€KTH, iXHI il PO3IIHIOIOTHCA SIK OCOOJMBO TSDKKUW 3JI0YHMH, IO
XapaKTEPHU3YEThCSI BHCOKUM XapaKTEPOM 1 CTYNEHEM CYCIJIbHOI HeOe3meku, 3a
SIKUW 3aKOHOJJABCTBOM Tiepei0aueHe OUIbIN CyBOpe MTOKapaHHs sl BAHHUX OCI0.

3. TopriBiasi Maj0JdiTHBOIO 0€00010, uepe3 OUIbLIY ypas3IuBICTh 10
eKCIUTyaTallii, po3risialacThCs OKPEMO BiJi BUTAJKIB BUYMHEHHS JisTHHS BiJTHOCHO
HETMOBHOJITHHOI OCOOHM, 4epe3 OUuIblll CyBOpPE MOKapaHHsS 3a 1€ KpUMIHAJIbHE
npaBonopyueHHs. Taki JiSHHA BU3HAIOTHCSI BUMHEHUM 1010 MAJIOJIITHBOT 0, TOOTO
HOTEPIUIOTO, SIKUW He JocsT 14-p1yHOro BIKY.

JUisi BU3HAa4YeHHs MNpPaBUJIBLHOI KBaliikalii Takoro MisIHHS Ba)XXJHBUM €

YCBIJOMJICHHSI BUHHOIO OCOOOI0 BIKY MOTEpILIOro, a came, 10 MOTEpHuUInid €
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MaoiTHIM. J[aHa yMoBa MOke BIUTMHYTH Ha KBamidikalito ioro aii 3a 4. 3 ct. 149
KK Vkpainu B pamkax 3arajabHOi BiJMOBIIAIILHOCTI 32 TOPTIBIIIO JIFOJIbMH.

4. ByuHeHHS1 KPUMIHAJIBHOTO PABONOPYILIEHHA IOA0 KiJIbKOX 0Ci0.
BuvHeHHS pOTUTIPaBHOTO JiSTHHS OJJHOYACHO BITHOCHO JIEKIJIHKOX OCi0 BKa3zye Ha
MacIuTad Ta IiIecpsIMOBaHUN XapaKTep MPaBOMOPYIICHHS, 0 CYTTEBO 301IbIIyE
fioro cycninpHy HeOe3meuHicTh. JlisTHHS BU3HABATUMETHCA BUYMHEHUM IIOJIO
JEKUIBKOX OC10 3a YMOBH, 110 MPOTHUIPABHI AIsIHHS OYyJIO BUNHEHO MO0 ABOX a00
O1b111e 0C10, IO HE 3aJIeKUTH BIJ 1X BIKY, CTaTl, UM 1HIIMX O03HaK. i kBamidikarii
JTAHOT'O TIPABOIOPYILICHHS HEMA€ 3HAUEHHS Yac Ta NEPI0IMUHICTh BUMHEHHS T1STHHS.
['onoBHa BIAMIHHICTh BUMHEHHSI KPUMIHAJIBHOTO MTPABOMOPYIICHHS 100 KUTBKOX
0Ci0 BiJl BUMHEHHS TMOBTOPHO TMOJIATAE y HASBHOCTI YMHCIIY HANpaBJI€HOTO Ha
BUYMHEHHS TOPTIBJI JIFOJbMHU 3 METOI eKCIUTyartarlii Box abo Oiiblie oci0, 110 €
OCHOBHOIO BIAMIHHICTIO MPOTUIIPABHOTO JIISIHHS BiJl HOrO MOBTOPHOTO BUMHEHHS.

SKI1110 OJHUM 13 TOTEPIIMX € HEMOBHOJIITHIN, BiJIMTOBIIaJIbHICTh BUHHA 0c00a
Oyne Hectu 3rigHo 4. 2 cT. 149 KK, a came 1110/10 BUMHEHHS TOPTIBJI JIFOIbMH IIO10
HEMOBHOJIITHBOTO Ta KUIBKOX 0cCi0. Y BUMNaAKax, SKIIO KpPUMIHAJIbHE
IPABOMOPYIIEHHS BYMHEHO BUHHOI OCO0OI0 MIOA0 KUIBKOX MOTEPHUIMX, aje y
pI3HUI Yac — II€ BUKIIOYAE OJIHOYACHICTH AissHHs. lle o3Hadae, mo mnepegaya
MOTEPIUINX BiJ] TaK 3BAHOTO «IIPOJIABIISH JIO «ITOKYMIS» BIOYBAETHCS MOETAITHO, 3
MEBHUM YaCOBUM IHTEPBAJIOM MK KOXXHHM TaKUM aKTOM. Y TaKHUX BHUIIAJKaX
BUHHMKA€E MUTAHHS MOA0 KBajidikarii ux Al Ta HASBHOCTI B HUX BiAIOBIIHOI
KBaTi(PiKyrOUOT O3HAKH.

Jlesiki BU€HI BBaXKAIOTh, 110 HASIBHICTH Y JIISIHHI BAHHOI 0COOM KBaJIi(hiKyt0uO0i
O3HaKM MOJKJIMBA JIMILE 32 YMOBH, SIKIIO BOHA 3A1HCHHJIA OJHOYACHO Mii 100
nepeaayi 1Box ado Outbiiie oci0. TakuM YuHOM, BOHU OTOTOXHIOIOTh MHOKUHHICTh
NOTEPHIIUX 13 HEOOXIJHICTIO OJJHOYACHOTO IXHBOI'O MEpeMillieHHs abo mepeaadi.
AJe Ba)KKO IOTOJUTHCH 3 TAKUMHU BUCHOBKaMH. [lo-niepiue, ct. 149 KK Ykpainu, He
BUMAara€ OJIHOYaCHOCTI i II0JI0 BCIX MOTEPNUIMX JJii BU3HAHHS iX YaCTHHOIO
OJTHOTO 3JIOYMHHOrO MAisiHHSA. OCKUIBKM JJi1 MPaBUIBHOI KBaTi(iKalii Ba)JIvBa

JMIIE €JIHICTh YMHCIY BHUHHOI OCOOH, CHPSIMOBAHOTO HA BUYMHEHHS TOPTIBII
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JIOJIBMU  CTOCOBHO KimbKOX o0ci0. Ilo-gpyre, y pa3i IOCHIZOBHOTO, aie
B3a€MOITIOB’I3aHOTO BUMHEHHSI TAKWX [, SKIIO BOHU OXOTUIIOIOTHCA €IMHUM
3MIOYMHHUM HaMipOM, CIIiJ PO3TIISAAATH iX K €UHUN 3JI0YMH, HE3aJIeKHO Bl TOTO,
9M BiOYJMCS BOHU OJTHOYACHO 200 3 YaCOBUMU TTpoMikkamu [ 166].

Orxe, MiaXia, 3rigHO 3 SKUM KBaTi(iKyroua O3HAaKa KITBKOCTI TMOTEPIiINX
BU3HAETHCS JIUIIIE 32 YMOBU OJJHOYACHOTO BUMHEHHS JI1H, sIK1 MO>KHA KBai(iKyBaTH,
SK TOPTIBJIA JIFOJAbMU, HE BPAXOBY€ peajiii MeXaH13My BUMHEHHS TOPT1BII JHOJbMU
Ta O0COOJMBOCTEH KPUMIHAJIBHO-IPABOBOI OLIHKKM Takux JAid. Tomy ioro
3aCTOCYBaHHS NPOTUPIYMTH MPABOBIM MPUPOAI MPOTUIIPABHOTO AISIHHS «TOPTIBISA
JTFOJTEMID.

5. IloBTOpHe BYMHEHHSI KPHUMIHAJLHOIO NPABONMOPYIIEHHS, TOOTO
BUMHEHE MOBTOPHO, 32 YMOBH, 1110 BUHHA 0c00a paHillle BXE BUMHSJIA «TOPTIBIIIO
JIIOJIbMUY, HE3JIEIKHO B1J] POopM 11 BUMHEHHS, a TAKOXK HE3aJIE)KHO BiJ] TOTO YU 0co0a
BUMHUJIA KPUMIHAJIBHO MPOTHUIIPABHE JISIHHS cama a0o0 y CHiBYYacTi, 3aKiHYEHE YU
HEe3aKIHYCHE JISHHS, Y J1i 3QIUIIINCH Ha CTall 3aMaxy, B TOMY YUCJI1 HasBHICTh
YM BIJICYTHOCTI CYAUMOCTI, ii morameHHs abo 3uarts [121, c. 38].

Jlns metanbHOrO PO3MIISIAY 1€l KBami(piKyr04oi O3HAKH CJIiJl 3BE€pHYTH YBary
Ha 3aranbHy yactuny KK Ykpainu. Binnosiguo g0 4. 1 cr. 32 KK Ykpainu [120],
MOBTOPHUM KPUMIHAJIBLHUM MPABOMOPYIIEHHSM BBAXAETHCA CUTYaIlisl, KOJIH 0co0a
BUMHsE€ Ba a00 OiibIlle KPUMIHAJIBHI MPAaBOMOPYIICHHS, AKI MepeadadeHi TIEr
caMoro crarrero abo ii wactuHoro OcobimBoi wactuHu KK. Ilpore, 3rigHo 3
YaCTUHOIO 4 I11€1 K CTATTi, TOBTOPHICTh HE BPAXOBYETHCS Y BHUITAIKaX, KON 0co0a
Oyna 3BUTbHEHA BiJ KPUMIHAJIBHOI BIAMOBIIATFHOCTI HA 3aKOHHMX ITiJICTaBax a0o
SKIIO CyANMICTD 3a MOTMEPEeTHE KpUMiHAIbHE MMPAaBONOPYIICHHS OyJia moramieHa au
3HSTA.

VY HayKOBHX JOCTIIKEHHSX 3 IPO0JIEM KPUMIHAJIBHOTO MPaBa BUALISIOTH TPH
BUJY TOBTOPHOCTI KPUMIHAJILHUX MPABONOPYLIEHb:

I. Toroxkni — KomM BCl €IEMEHTH  CKJaay KpPUMIHAJIbHOTO

IPABOMOPYILIEHHS MOBHICTIO 301ratOThCA.
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2. OaHopinHi — KoM KpUMIHAJIBHI MPAaBOMOPYUICHHS MalOTh CHUTHHI
pucH, aJie HE € 1ICHTUIHUMH.

3. Pi3Hopigni — KoM KpUMIHAIBHI TMPABOMOPYIICHHS CYTTEBO
BIJIPI3HIIOTHCS MiJK COOOIO.

Jlnst xBamidikaili MOBTOPHOCTI TOPTiBIl JIFOABMH 3HAYEHHS Ma€ CcaMe
NMOBTOPHICTh TOTOKHUX KPUMiHAJBLHUX MPaBOMOPYIIEeHb, TOOTO, SIKIIO 0co0a
BIpYyre BUMHSE 3JI04MH, nependadeHuit crarrero 149 KK, HezamexHo BiJ
KOHKpeTHO1 (opmu ekciutyaTanii (Hampukiaja, MEepUIMd BUIAI0K — MPOAAX
JIOJMHU, ApYTuil — i1 BepOyBaHHs1), 1ie Oy/e BBaXaTUCS MOBTOpHICTIO [166, c. 128-
140].

[ToBTOpHICTH TakKOXX Ma€ Miclle, SKIIO OJWH 1 TOW camMui MOTEPHUIUN
MOCTpaXk/1aB BiJ TOPT1BII1 JIOJIbMH KiJIbKa pa3iB. BogHo4ac cy iuMicTh 3a MornepeIHe
KpUMiHaJIbHE TTPaBOTIOPYIICHHS] HE Ma€ 3HAYCHHSI, SKIO0 BOHA He OyJa 3HATa abo
noramieHa.

Po3mexyBaHHS MK MOBTOPHOIO TOPTIBJICIO JIIOJbMU Ta BUMHEHHSIM LbOTO
KPUMIHAJILHOTO TPABOMOPYIIEHHS MI0JI0 KUIBKOX OCiO monsirae y ¢opMyBaHHI
YMHUCJIY 0CO0M, IKA BYMHUJIA Ileé KPUMIHAJIbHO NMPOTUNPABHE AisiHHA. K10
HaMip 3IIMCHUTH KOXKEH aKT TOPTiBJIi JIFOABMH BUHUKAB OKPEMO, HE3aJIEKHO OJUH
BiJI OJHOTO, TO Ma€ MiCIl¢ TOBTOPHICTh KPHUMIHAIBHOTO IPABOMOpPYIIEHHS. Y
BUITQJIKy, SKIIO ) yCi KPUMIHAJHLHO NPOTHIPABHI IsTHHSA 00’€IHAHI €IUHUM
HaMIpoM (HAmMpUKIAJA, €KCIUTyaTailisl oJpa3y KUIbKOX 0ci0), TO HWIEThCS HE TPO
MOBTOPHICTb, a TIPO OJIHE KPUMIHAJIHHE MTPABOMOPYIICHHS, BAMHEHE 010 KITBKOX
MOTEPIINX.

Takum gauHOM, JJIs1 IPABIIIBHOT KBaTi(hiKarii TisTHHS HE0OX1JHO BCTAHOBUTH,
4y OyJIu BC1 aKTHU TOPTIBIIL JIOJIbMHU YACTUHOIO €JIMHOTO TIJIaHY 1 YU BOHU BUUHSITUCS
OKpEMO SIK CaMOCTIHHI (OPMHU YMUCITY.

6. BuvHeHHs] KPMMIHAJIBHOIO MPAaBONMOPYIIEHHS TPYyNow ocid 3a
nonepeaHbow 3mMoBow. 3rigHo 4. 2 cr. 28 KK Vkpainum kpumiHanbHe
PaBOMOPYIIECHHS BU3HAETHCS BUMHEHHUM 3a MOMEPEIHBOI0 3MOBOIO T'PYIIOI0 OCI0,

SIKIIO MOr0 CHUJILHO BUYMHWIIM JeKiIbKa oci0 (AB1 abo Ouiblie), skl 3a37aierijib,
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TOOTO 70 MOYATKy KPUMIHAJIHHOTO MPABOMOPYIICHHS, JTOMOBUIHUCS TPO CIIJIbHE
fioro BUMHEHHsS. B mgaHOMy KOHTEKCTI JOMOBJIEHICTIO PO CHIJbHE BUYMHEHHS
KPUMIHAJILHOTO MPAaBOMOPYIICHHS 3a3/1aJIEeTib BBAXKAETHCS HASIBHICTD 3TOJIU 11010
HOro BUMHEHHS, Y3TOJKEHOCTI i NBOX a0o Ouiblie Cy0’€KTIB KPUMIHAJIBHOTO
IPaBOMOPYIIECHHS, SKI 3aBYaCHO 10 MOMEHTY HOro BUMHEHHS JOMOBWJIMCS PO
Croci0, METy Ta pO3MOIiT POJIeH Yy BUMHEHH1 JiSTHHS, a TAKOXK BYMHCHHS 1HIITUX 1A
HaNpaBlICHUX HAa BYMHEHHS MPOTUIPABHOTO YMHUCHIY, IO MOXYTh BKa3yBaTH Ha
00’€KTHBHY CTOPOHY IIPOTUIIPaBHOTrO AisiHHA [227, c. 140-147].

Sk, 3a3naunB Kacamiiinuii kpuminaneauii Cyz y ckiani Bepxosnoro Cyny,
JIOMOBJICHICTb Ha CIIUJIbHE BYMHEHHS KPUMIHAJIBHOIO IPABONOPYIIEHHS HE
000B’s13KOBO Ma€ BiJIOyBaTUCS B YCHIM YK MUCBMOBIN (hOpMi, a BUSHAYAETHCS 1 3a
JIOTIOMOT 00 KOHKJTFOJICHTHUX /1, TOOTO MOBEIHKH, [0 CBIIYUTH PO HAMIP JISATH
JIJIsL TOCATHEHHS CIJIBHOI 3J109MHHOI MeTH [ 182].

HeoOximHo TakoXX BiA3HAYUTH, IO TOPTIBJIS JIFOJbMH, BYMHEHa 3a
NOMEePEeIHbOI0 3MOBOIO T'PYIOI0 0ci0, mMae cBOi 0coOMuBOCTI. K 3a3Hauanocs
paHilie, 1€ KpHUMIHaJIbHE MPABOMOPYIICHHS 3aBXIM Tependayae ydacTb
IIOHAMIMEeHIIIe JBOX OCi0, 3aJiTHUX B HE3aKOHHIA Yroji: ocolu, sika Iepenae
MOTEPIILIOTO («IIPOJIABEIIBY), Ta 0COOH, sIKa HOro MpUMae («IOKYTICIIbY).

Orxe, mis kBamidikalii JiSHHS SIK TaKOTro, 110 BYMHEHE 3a IOIMEPEIHHOIO
3MOBOIO Tpymnor oci® (0 BKazye Ha IIJABUIIEHY CYCIUIBHY HEO0e3NeUHICTh
MOPIBHSHO 3 OCHOBHHMM CKJIAJIOM KPHUMIHAJIBHOTO MPABOMOPYIICHHS), HEOOX1THO
JIOBECTH, 110 Y MPABOMOPYIIICHH] Opasii y4acTh MPUHAWMHI ABOE 0Ci0 3 0JHOTO OOKY
yroou — abo 3 OOKy «mpoaaBiisi», abo 3 0oky «mokymus». [lpu mpomy ciin
BpaxoBYyBaTH, IO 11 KBai(iKyroua o3HaKa Moke OyTH 1HKpUMiHOBaHA JIUIIE Tik
CTOPOHI JISIHHS, /1€ Y BUNHEHHI KPUMIHAJIBHOTO IPABONOPYILIEHHS Opalii y4acTh HE
MEHIIE IBOX 0Ci0.

B KOHTEKCTI TOPTIBII JIOAbMU AAHUHN CKIIAJ 3JI0YMHY Ma€ MicLE TOJl, KOJIU
KUIbKa Cy0’€KTIB KpUMIHAJIBHOT'O MPAaBOMOPYLIEHHS 3a3/1aJIer1/lb Y3TO/UKYIOTh CBO1
Jii 3 METOI0 HE3aKOHHOTO MEPEMIIIICHHS, yTPUMaHHS a00 eKCILTyaTallli MOTepIiInX.

Taka KpUMIHQJIBHO MPOTUIPABHA AISUIBLHICTH Nepeadavae KOOPAWHAIIIO 1 MIXK
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CIiBy4aCHUKaMH, 1[0 MOK€ BKJIIOYATH BepOYyBaHHS, TPAHCTIOPTYBaHHS, Mepeaady
a0o mpuiioM 0ci0 13 BUKOPUCTAHHSM OOMaHy, HACWJIbCTBA UM 1HIMUX HE3aKOHHHUX
METO/IIB BILUIUBY.

Taka 3MOBa 3HAYHO YCKIATHIOE TIPOIEC PO3KPUTTA KPUMIHATHHOTO
IIPABOMOPYIIEHHS, OCKIIBKM HWOTO MATOTOBKA 3MIMCHIOETHCA TOTEPETHBO
Oprasi3oBaHoO, a 0€3MmocepeIHE BUKOHAHHS — 3 YITKUM PO3MOILIOM (DYHKIINA MIiX
ydyacHHMKaMu. KpuMmiHaiabHI OpaBONOPYIIEHHS, BYMHEHI TIpymnow ocid 3a
NOMNEPEIHbOI0 3MOBOIO, MarOTh MIABUUIEHY CYCHUIbHY HEOE3IeKy, OCKUIbKU
nonepeHs y3roJKeHa 3J71aroXKeHICTh i Ta 3a3[ajeri/ib CIUIAaHOBAHUM XapakTep
KPUMIHAJILHOTO MPaBOMNOPYIICHHS 30UIbIIYIOTh PU3MKU i1 MOTEPHUIMX Ta
YCKJIQJIHIOIOTh TIPOTHU/IIF0 TAKUM 3JI0YMHAM 3 OOKY MTPaBOOXOPOHHUX opraHiB [153].

7. BuvHeHHSsI KpUMIHAJILHOTO MPABONOPYIIEHHS CJIYK00BOI0 000010
3 BUKOPUCTAHHSAM MOCA0BUX MMOBHOBAKEHb.

3riaHo 1. 3-4 c1. 18 KK Vkpainu [120] 1o cinyx60BuX 0C10 HajexaTh 0COOH,
K1 TOCTIMHO, THMYacoBO a00 3a cCHellaJbHUM MOBHOBAKEHHSIM BHKOHYIOTh
GyHKIIT MpeICTaBHUKIB BJIQJAM YU MICIIEBOIO CaMOBpPSIyBaHHS. TaKox
CIIy>KOOBUMH 0CO0aMHu € Ti, XTO 3ailMa€e Mocaju B OpraHax Jep>KaBHOI BIaJH,
MICIIEBOT'O CaMOBPSIyBaHHs, Ha MIAMPUEMCTBAX, B YCTAHOBaX YM OpraHizaiisx,
SKITO 1XHI 000B’SI3KM TIepeadavaroTh 3A1MCHEHHS OpraHi3aliitHO-PO3MOPSIYNX YU
aJMIHICTPaTUBHO-TOCTIONNAPCHKUX (PyHKIIIH, a00 BUKOHYIOTH Taki (GyHKIII 3a
CHeliaJbHUM JIOPYUYEHHSIM BIJ[ YIOBHOBa)xXeHOro oprany. Jlo ciyx00BHX 0ci0
TaKOXX HaJIeXKaTh IOCAJOBI OCOOM 1HO3EMHHX JCp)KaB, SKI 3aiiMalOTh MOCAIH B
3aKOHOJIaBUMX, BUKOHABYMX a00 CYyJIOBUX OpraHax, BKJIIOYAIOYM TPUCSIKHUX
3acijareniB, IPEICTaBHUKIB MICIIEBOTO CAMOBPSITYBaHHS Y aBTOHOMHUX YTBOPCHb
[154]. Takum ymHOM, Oco0a, MOBMHHA MaTU MEBHUHN BIaAHUN ab0 CiyKOOBHUIA
CTaTyC, Ta 3JIOBXKMBATH CBOIM CTAQHOBHUIIEM JJIs JOCATHEHHS KpPUMiHAIHHO
MPOTUIIPABHOI METH, IO TiAPUBAE JOBIPy OO JEpKaBHUX YW TPUBATHHUX
IHCTUTYIIIH.

Bonnouac, cnemianbHuil Cy0’€KT SIK HEBIJ €MHHUM €JIE€MEHT OYb-SKOro

KPUMIHAJILHOTO MPaBOMOPYIICHHSI Mailke 3aBXIHW PO3IIIANIAETHCA B KOHTEKCTI
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aHamizy  kBamiikamii  KpUMIHAJIBHOTO  TMPABOMOPYIICHHS Ta  IMOCTIHHO
JOCIIJIKY€EThCSI BITUM3HSIHUMHU BUCHHMMH, Cepel SKuX Bapto BigzHauutu [O.B.
baynina, O.C. bonmapenko, O.0. [lynopoBa, B.M. Kabaesa, M.O. KomapHuIpKy,
E.M. Kicimoka, P.JI. MakcumoBuua, C.B. Omiithuka, O.A. Ilymxkaps, M.B.
®opmenka, O.M. [llapmap, H.M. Spmumr Ta iHIHX.

Cnyx060Bi mpaBa Ta O0OOB’A3KM OCOOH, 10 BHU3HAYAIOTh 1 KOMIIETEHILIO,
MaroTh O(iliiiHE 3aKPIIUICHHS Y BIAMOBIIHUX HOPMAaTHUBHO-TIPABOBUX AKTaX, TAKHX
K 3aKOHH, TOJIOKEHHS, CTaTyTH, IHCTPYKIIil TOIIO. IX HAasABHICTH € 06OB’A3KOBOIO
YMOBOIO ISl IPUTSTHEHHSI 0COOU J0 BIATOBLAAIBHOCTI 32 KBAT1(DIKYIOUO 03HAKOIO
TOPTiBAl JIIOJbMH, 10 po3risnaerbes. l[lpu 1mpomy came KpuUMiHaAJIbHE
MPaBOMOPYIICHHS 3A1CHIOETHCS IIJITXOM BUKOPUCTAHHS 0COO0I0 CBOIX CITY>KOOBHUX
npaB Ta 000B’ SI3KIB.

Bapto Takox 3ayBaxuTH, SKIIO CIyk00Ba 0c00a BUMHSIE TOPTIBIIO JIIOJABMU
0e3 3acToCyBaHHSI CBOTO CIY>KOOBOTO CTaHOBHMILA, 1€ BUKIIOYAE MOXKIIUBICThH
kBamidikamii i1 miit 3a 4. 2 cr. 149 KK Vkpainu. ¥ 11boMy KOHTEKCTI, 3TiHO 31
3MICTOM 3aKOHY, BUKOPUCTAHHS CIIy>)kOOBOTO CTaHOBHIIA € CIIOCOOOM BYMHEHHS
JTAHOTO KpUMIHAJILHOTO mpaBornopyuieHHs. Sk 3aznagae H.®. Ky3HenoBa, koau
MEHII TSKKUAN 3JI0YMH € CIIOCOOOM BUMHEHHS OUIBIN TSHYKKOTO MPABOMOPYIICHHS,
BIH BTpaya€ O3HAKM CAMOCTIMHOTO CKJagy 1 HE BiJOOpakaeTbCcsi OKPEMO B
KkBamidikalii ocHOBHOTO 35109unHy [153 c. 140].

Takum 4YwHOM, SKIIO CIOy)X00Ba o0co0a BYHMHSE TOPTIBIIO JIIOJAbMU,
BUKOPUCTOBYIOYH CBOE CIIy’KOOBE CTAHOBHIIIE, ii il TOBHICTIO OXOIUTIOIOTHCA Y. 2
cT. 149 KK Vkpainu 1 He moTtpeOyroTh a0jaTkoBOi kBamidikarii 3a cr. 364 KK
VYkpaiau (370BKHUBaHHS BIaA00 abo cimyk00BUM craHoBuieM) uu cT. 365 KK
VYkpainu (mepeBHILEHHS BiIaaAu ab0 CIyKOOBUX MOBHOBAKE€Hb IMPALlIBHUKOM
MpPaBOOXOPOHHOTO oOprany). Y BUIALy, SKIO [Jii  CIy»)00Boi ocoOu
CYMPOBOIKYIOTHCSI OTPUMAHHSM HETPAaBOMIPHOI BUTOM, BOHH MOXYTh TOJATKOBO
kBasiikyBatucs 3a cr. 368 KK Vkpainu (nmpuitHATTa npono3uiii, 00iUsIHKH a0o
OJICp>KaHHS HETPABOMIPHOI BUTOJU CITY>XK00BOIO 0c00010). Takox BiJ3HAYUMO, 1110

cycniibHa HEOE3MEUYHICTh i€i KBaTi(IKyI040i 03HAKH MOJIATAE B TOMY, IO TakKi Jii
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CBITYaTh PO 3JIOBKMBAHHS BJIQJO0I0 Ta MIJBUIIEHY CYCIUIbHY HEOE3MeKy i
BUHHOTO.

8. Ilorpo3a 3acTtocyBaHHsi HACHJIbCTBA. Y BHUIAJIKy KOJHU, CYO’€KT
KPUMIHAITLHOTO TIPABOMOPYIIIEHHS 3aJIIKY€ TOTEPIIIOT0 ad0 Horo OJIM3bKUX 0Ci0,
HeraiHuM a00 MaiOyTHIM 3aCTOCYBAHHSM HACHUJIBHHUIIBKUX I HI0J0 HHOTO YH
fioro OJIM3BKHX, 3MYIIYIOYH TAKUM YMHOM MIAKOpUTHCS Horo Boii. HaBiTh sKIIO
¢b13uyHe HACWJIBCTBO HE OyJio pearnizoBaHe, ajie Morpo3a HMOro 3acTOCYBaHHS
OpUMYCHJIa MOTEPHIJIOro JIATA MPOTH BIIACHOI BOJII, 1€ € MIJACTaBOIO JUJISl OLIbII
CyBOpPOi KpUMIiHAIBHOI BiAMOBiaNbHOCTI. [lorpo3u cami mo cobi MOXYTh MaTu
CWJIBHMI TICUXOJIOTIYHUI BIUIMB Ha MOTEPIIY 0CO0y, 3MyIIyIOYH il BUKOHYBaTH
BUMOTH 0C10, 5IK1 iX BUMHsAIOTH. [lorpo3a 3actocyBaHHs (Pi3UYHOr0 HACUIILCTBA, SIKE
HE CTAaHOBUTH HEOE3MEKHU JJISL XKUTTS UM 310POB’ S MOTEPHLIOro a00 HOTo OJIU3BKHUX,
SK CIOCIO BUMHEHHS TOPTIBII JIIOJAbMH, Ma€ MIJBUILIEHY CYyCHUIbHY HEOE3MEeUHICTb.
[le MosICHIOETHCS TUM, 110 BOHA 3/1aTHA ICTOTHO OOMEKUTHU BOJIIO MOTEPHIIOro MIOA0
HaJaHHS OMOPY KPUMIHAJILHO MPOTUIIPABHUM JI15IM BUHHUX OC10, a TAKOX BUCTYIIa€
3ac000M MPUMYIITYBAHHS KEPTBHU JI0 IIEBHOT IMOBEIIHKH, sIKa BIJIMIOBIIa€ 1THTEpECaM
3M0YMHIIB. TakuM UYMHOM, Yy CTPYKTYpl 3JIOYMHY L MOTpO3a BUKOHYE Ty XK
byHKIII10, 110 ¥ 3aCTOCYBaHHS (h13MYHOTO HACUIIHCTBA.

[lcuxiyHe HacWUIBCTBO y (GOpMiI TIOTPO3U MOXKE BHUPAXKATHCS PIZHUMHU
croco0aMu: CJIOBECHO (YCHO UM MHUCHMOBO), Yepe3 JEMOHCTpAIIit0 30p0oi, TEBHUMH
JISIMH, )KECTaMH, a TAKOXK 32 paXyHOK caMOi 0OCTaHOBKHM BUMHEHHS KPUMIHAJIBHOTO
PABOMOPYIICHHA. Y KOHTEKCTI TOPTIBII JIIOJABMH HANOIIBII TOMUPEHUMHU
(dopmMamMu MOTrpo3 € CIOBECHI MOrPO3H, MOTPO3HU 3a JOIMOMOTOI0 KECTIB, a TAKOK
MOTPO3H, IO CYMPOBOJKYIOTHCS JEMOHCTpallielo 30poi abo mpeameTiB, mio i
3aMIHIOIOTb.

CrnoBecHa morpo3a mnepeadayae MCUXIYHUN BIUIMB Ha MOTEPHIJIOTO 4Yepe3
Oe3nocepe/lHe YCHE 3BEpHEHHS BMHHOI ocoOu. Ilorposa 3a 1omomororo >xecTiB
CTBOPIOE Y MOTEPHIJIOr0 BPAKEHHS PEAIbHOI 3arpo3u HOro *HUTTIO, 310POB’I0 UM
1HIMM Oaram. Taxi i1 MOXYTh BUpaXaTUCS, HAIIPUKJIIA/, Y IEMOHCTpaIlli KyJIaKiB,

arpecuBHMX pyxax Ttomo. HaiOimem HeOe3neyHow @opMor MNOrpo3u, o
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BUKOPUCTOBYETHCSI TPH TOPTiBIl JIIOABMH, € Ta, sIKa CYIPOBOKYETHCS
JeMOHCTpalier 30poi abo ii makeriB. Lle Bua NMCHUXIYHOTO HACHUIIBLCTBA CYTTEBO
1JICHJTIOE BIUTMB Ha MOTEPIIIIOTO, IO MPU3BOAUTH J0 KPAHHOTO OOMEKEHHS HOTO
BOJII, MPUMYTIIYIOUX 70 MOKOpH. YacTo BHHHI 0cOOM KOMOIHYIOTH JEKiJIbKa BUIIB
MIOTPO3, HAMIPUKJIIA], TIOETHYIOUH CIIOBECHI BUCIIOBITIOBAHHS 3 IEMOHCTPAIII€r0 30poi
a0o0 BiaOBIIHUMHU xectamu [ 153, ¢. 190].

Oxkpemo B IOpUIMYHIN JIITEpATypl HATOJONIYETHCSI HA 3HAYEHHI 0OCTaHOBKHU
BUYMHEHHS KPUMIHAJIBLHOTO TIPABOMOPYIICHHS MPU 3acTOCYyBaHHI morpos3. Tak,
HAIPUKIIAJl, BAMHEHHS KPUMIHAJILHOTO MPABOMOPYIICHHS y O€3110ITHOMY MicIli a00
3a 00CTaBUH, KOJIM (Di3UYHA MIepeBara BUHHOT 0COOU € OYEBUTHOIO, MOKE BUKJIMKATH
y TMOTEpHijoro OOIPYHTOBAaHUM CTpax 3a CBOE KUTTA Ta 3J0pOB’S, IO
YHEMOKIIUBIIIOE Oy Ib-SIKUI OMip.

3aKO0HO/IaBY€ BHU3HAYEHHS TMCHXIYHOTO HACUJIIBCTBA Y KOHTEKCTI TOPTIBII
monpmu (4. 2 cr. 149 KK VYkpainu) nepeadadae morpo3y 3acTOCyBaHHS JI0
NOTEPILUIOro ado Horo OJu3bKUX (HI3UYHOTO HACUIIBCTBA, SIKE HE CTAHOBUTH 3arpo3u
JUTSL AKUTTS UM 370pOB’°s. Taka morpo3a Moke BKJIIOYATH 3aIsIKyBaHHS HAHECEHHSIM
yaapiB, TOOUTTs, 3anoAisiHHA (Pi3udHOro 005110, 00MEXKeHHs a00 1M030aBICHHS BOJII
[155, c. 222].

[IpoGnema kBamiikamii i 3JOYMHIE, II0B’S3aHUX 13 3aCTOCYBaHHSIM
NICUXIYHOTO HACUIIBCTBA, € TUCKYCIMHOW B topuauuHid Haymi. JI. J[. Tayxman
CTBEPKYE, MO I KBali(ikaimii 37I0YMHY BaXXJIMBE 3HAUYCHHS MA€ CHPUUHSITTS
norpo3u mnotepniuM. Skmo ocoba He chpuiiHsula Torpo3y abo BBaxkama ii
HE3IIICHEHHOI0, TaKa MOrpo3a He MOoXKe OyTHu mifcTtaBoro mis npumycy. [Ipote T
K. KoctpoB 3amepeuye mro MO3MUIIiI0, BKa3yHOUH, 10 BU3HAYCHHS KPUMIHAIHHO-
IPABOBOI OLIIHKY 3JI0YMHY HE MOKE 3aJI€KATH JIMILE BiJ Cy0’ €KTUBHOTO CIPUIHATTS
NOrpo3u MOTEPIIAM, aJpKe 1€ CTBOPIOE PU3MK BHMAAKOBOI KBamidikauii [166, c.
28-40].

3rilHO0 3 MPaBOBUMHM IMiJAXOJaMH, TIOTPO3a 3aCTOCYBaHHS HACHUIILCTBA
NMOBMHHA OyTH peajbHOI Ta TaKOKo, IO MOXE 00 €KTUBHO BHUKJIUKATH Y

NOTEPNUIOro OOIPYHTOBAHMM CTpax 1 3MYCHUTH HOTO MHIAKOPUTHCS BOJ1 BHUHHOI
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ocobu. BaxxmuBo BCTaHOBUTH, 1110 TIOrpo3a Oyjia KOHKPETHOIO, CEPHO3HOI0 Ta Majia
peanbHUM BIUIMB HA BOJIIO MOTEPIIIIOTO.

OmiHOOYM 3HA4YEHHS TMOTPO3W B KPUMIHAIBHOMY TIpaBi, HEOOXITHO
BpPaxOBYBATH IICUXIYHE CTABJICHHS BUHHOTO JI0 BUCIIOBIIEHOT HUM 3arpo3u. 30KpeMa,
CJIi1 BU3HAYUTH, M MaB BiH HaMip BUKJIMKATH cTpax y morepiinoro. 0. B. baynin
3a3Hayae, 110 1HIIE PilIeHHs cymepedymio O 3akpimieHoMy y cT. 62 Koncturyii
VYkpainu Ta 4. 2 cr. 2 KK npunimuny cy0’€KTUBHOTO CTaBIEHHS 10 3104YUHY. [HIII
HAYKOBIIl CTBEPXKYIOTh, 1110 MpU KBamidikamii J1id 3T0YUHIS CJIil OpaTH 10 yBaru
Taki 00’ €KTUBHI 00CTaBUHHU, K 00CTaHOBKA, COC1O, MicIle, Yyac Ta 1HII (aKkTopH,
AKI MOXYThb BIUIMHYTH Ha CHOPUUHATTS mnorpo3u mnorepnuuMm. O. 1. JiTpix
MIJKPECHIOE, M0 SKIIO0 B XOJA1 PO3CIiyBaHHS HEMOXJIMBO TOYHO BCTaHOBUTHU
CTYMiHb BIUIMBY MOIPO3 HA MOTEPHIIOro, 1€ MUTAHHA CIiJ] BUPIILYBaTH Ha KOPUCTh
0OBHHYBAY€HOI'0, BIAMOBIAHO J0 MPUHLMIYY MPE3yMMIlii HEBUHYBATOCTi. Takum
YUHOM, NMpU KBasidikalii il BUHHOTO HEOOXiTHO BpaxOBYyBaTH He JuIile (pakt
BUCJIOBJICHHSI TIOTPO3U, a W 1i pealbHUil BIUIUB HA TMOBEAIHKY IMOTEPIJIOrO Ta
3IaTHICTh BUKIWUKATH Yy HbOrO CTaH mpumycy Ta mokopu [121, c. 234]. L
00TsHKYHOU1 00CTaBMHU CITPSIMOBAaH1 Ha TTOCUJICHHSI KPUMIHAIBHOT B1IIOBIATbHOCTI
3a TOPTIBIIIO JIIOJBMHU, IO € OJHUM 13 HAUTSDKYUX KPUMIHAIBHUX MPAaBOMOPYIIEHB
IPOTU 0COOU, TOPYIIYIOUH i1 OCHOBOTIONIOXKHI IMpaBa Ta CBOOOIH.

9. IloenHaHHsI KPUMIHAJIBHOTO NMPABONMOPYILIEHHSI 3 HACHJIbCTBOM,
siIKe He 3arpoKy€ >KUTTI0 200 3I0pPOB’I0 MOTEePNiJIOro 4m Moro 0,u3bKux. [lpu
BYMHEHHI TaKuX KPUMIHAJIBHO TMPOTHUIPABHUX JisSHb BPAXOBYETHCS, IO
KpUMIHAJIbHE MTPaBOTIOPYIICHHS CYTIPOBOKYETHCS (I3UIHHUA a00 TICUXOJIOTIYHUI
BIUIMB Ha TMOTEPHUTY OCOOy, SIKMA XO04 1 HE HECe MPSAMOi 3arpo3u KUTTIO YU
310pOB’10, aJie Ma€ HAa MET1 MPUMYCHUTH il O NIJKOPEHHS Ta €KCIUTyaTalli, TOOTO €
00CTaBUHOIO, SIKA MIJBULLYE CTYIIHb BIAMOBIIATBHOCTI BAUHHOTO.

3ayBaKuUMO, 110 SIKIIO Yy TPOIECI BYMHEHHS TOPTIBJII JIIOABMU BUHHUUI
3aCTOCOBY€E (PI3MUHE HACWIBCTBO, 1110 CTBOPIOE PEAIbHY 3arpo3y ISl KUTTS abo
3I0pOB’sl MOTEPIUIOTO YU MOro OJIM3bKUX, a00 MOrpOKy€ BUMHEHHSM TaKOIO

HACUJIbCTBA, BIJMOBIAAIbHICT, HacTae 3a 4. 3 cr. 149 KK Vkpainu. YV Takux
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BUITQJIKaX J0JaTkoBa KBamidikamis 3a 1HmuAMH ctaTrtasmu KK VYkpainum, ski
nependavaroTh BiAMOBIIATBHICTh 32 KPUMIHAIBHI MPABOMOPYIIECHHS MPOTH KUTTS
Ta 3JI0POB’S 0cOOM (HANMpHKIaA, 32 YMHUCHE TSDKKE TUIECHE YIIKOKEHHS, 10001,
KaTyBaHHS TOINO), K TPaBWJIO, HE MOTPIOHA, OCKITBKH O3HAKH ITMX JisTHb BXKE
OXOIUTIOIOTHCS CKJIaJOM KPUMIHAJIBHOTO MPaBOMOPYIIEHHS, Tepea0ayeHuM 4. 3 CT.
149 KK Vkpainu [120].

Ane 1ns mpaBWIBHOI NPAaBOBOI OLIHKK 1 BHHHOIO HEOOXIJHO YITKO
BU3HAYUTHU MEXK1 (P13UYHOT0 HACUJILCTBA, SIKE BBAXKAETHCSI HEOC3MEUHUM JJIsT )KUTTS
a00 370pOB’S MOTEPIUIOro. ¥ IbOMY KOHTEKCTI IO TaKOr0 HACWJIBCTBA MOXYTh
HaJIeXKATH:

TiJIECHI YIIKOIKEHHSI CEPeIHbHOro ad0 THKKOI0 CTYNEeHS — 30KpeMa,
3aMoMisTHHS TpaBM, IIO MPHU3BOAATH A0 TPUBAIOTO PO3NALy 3/I0pOB’S, BTpATH
npare3aaTHOCTI @00 HeOe3MeuH1 JIsl )KUTTS;

KATYBaHHs a00 KOPCTOKe NMOBO/KEHHSI, 110 CIPUYUHSAE 3HA4YHI (Hi3UUHI
CTpaKJaHHS MOTEPIIIOMY;

i, ki 0e3mocepeIHbO CTBOPIIOTH 3arpo3y KUTTIO MOTEPIIJIOro, HaBITh
SKIIO BOHM HE TMPU3BEIM 0 JETAIBHOIO HACHIJKYy (HAmpUKIal, YIyIICHHS,
3aBAaHHS yAapiB MO JKUTTEBO BAXKIMBHX OpraHax, 3acTOCYBaHHS 30poi 4u
HEOE3MeYHUX MPEIMETIB);

Norpo3a BUYMHEHHS1 (Pi3MYHOT0 HACWILCTBA, siKe € He0e3MeYHUM ISt
JKUTTHA YU 30POB’H, SKIIO BOHA OyJjia pearbHOI0 Ta BUKIWKAJA y MOTEPILIOrO
OOTpYHTOBaHUH CTpax 3a CBOE JKHUTTS.

Oriaka Tor0, uu 0yJ10 3aCTOCOBaHE HACUIILCTBO, SIKE HE 3aTPOXKYE JKUTTIO 200
3I0POB’I0 TOTEPITLIOr0 YM HOro OJM3bKUX, MOBHHHO 3JIHCHIOBATHCS Ha ITiICTaBI
CYKYIHOCT1 JIOKa31B, BKJIIOYAlOUM MEIWYHI BUCHOBKH, IOKa3aHHS MOTEPILIOTO,
CBIJIKIB, Blgeo- Ta (oromarepianu Tomo. OcoOnuBYy yBary ciiJ OpHUIUIATH
CUTyaIllsIM, KOJM MOTEPNUIMKA 3a3HAB TIIECHUX YIIKOI)KEHb, IO IMPHU3BEIH 10
TPUBAJIOL BTPATH Mpae31aTHOCT1 a0 1HBaJIAHOCTI.

OTxe, SKIIO  KpUMIHAIbHE  MPABOMOPYIICHHS  CYNPOBOKYETHCS

3aCTOCYBaHHSAM (PI3MYHOTO HACUIIBCTBA, SIKE HE 3arpoKye€ >KUTTIO a00 370pOB’I0
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MOTEPIIOTO YU MOTo OJIM3BKUX, I1€ € OKPEMOI0 KBalli(iKyrouoro o3Hakoro. Take

HACHJIbCTBO MOYKE MPOSBIATUCS Y HOpMI:

. ¢bi13uaHnx 1000iB a00 KaTyBaHb;
. HaHECEHHsI TIJIECHUX YIIKOKEHb PI3HOTO CTYMHEHS TSHKKOCTI;
. 3aCTOCYBAHHS TCUXOTPONMHUX YW HAPKOTHYHHUX PEUYOBUH 3 METOIO

I1KOPEHHS BOJII MOTEPIILIOTO;

. 1HIIII CMOCOOU, 110 CTBOPIOIOTh HEOE3MEKY MJIsSl KUTTS ab0 3710pOB’s
ocoou.

10. TToHATTH «THAKKI HACHIAKW» y TOPriBil JIOABMU Ma€ OLIHOYHUI
XapakTep, a TOMy HOro 3MICT HiAJATaE 3 SICYBAaHHIO B KOXXHOMY KOHKPETHOMY
BUTIAJKYy OKpeMo. SIK mpaBuio, MiJ 9ac KPUMIHAIBHOTO MPOBA/KEHHS 10 TAKUX
HACI1AKIB BIJHOCATE:

o TSDKKY XBOpOOy KepTBU (IIPUMIPOM, IICHXI4HA XBOpoOa, TsHKKa

BeHepuuHa xBopoOa, CHI/I uu iH1a HeBUIiKOBHA XBOPO0a);

o HeoOepexxkHe CIIPUYUHEHHS KEePTBI TSHKKOTO TUJIECHOTO
YIIKOJIPKEHHS/CMEPTI;

o camMory0CTBO JKEpTBH;

o 3HUKHEHHS KepPTBU O€3BICT1 TOLIO.

o 3aMoITHHS TOTEPIIOMY TSKKUX TUIECHUX YIIKOKEHb;

o CTIMKe MOTIpIIeHHs (PI3UYHOTO UM IICUXIYHOTO 37]0POB’ S JKEPTBH;

o 1HBJIIAHICTh MOTEPILIOTO;

o CMEPTh MOTEPHIIOTO.

VY BUMNaAKy, SKIIO CMEPTh HACTaJla B PE3yIbTaTi yMUCHOTO BOUBCTBA, TAKHMA
37I0YMH Mijjsirae noAatkoBiid kBamidikamii 3a cr. 115 KK VYkpainu (ymuche
BOMBCTBO), 1110 MOXE CIIPUYMHUTH MMOKAPaHHS y BUIJISA1 JOBIYHOTO MO30aBICHHS
Boji [122, ¢.270].

Or1iHka TOrO0, ur O0YJI0 3aCTOCOBAHE HACUIILCTBO, SIKE HE 3aIPOXKYE KUTTHO a00
3I0POB’I0 TIOTEPIMIIOr0 YM MOro ONM3bKUX, MOBUHHA 3/1MCHIOBATHUCS HA IICTaBI
CYKYITHOCT1 JIOKa3iB, BKJIIOYAIOYM MEIWYHI BHUCHOBKH, MOKa3aHHS IOTEPIILIOTO,

CBIJIKIB, Bigeo- Ta (doromarepianu Tomo. OcoOnMBY yBary ciij TPHIUIATH
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CUTYyaIlisiM, KOJU TOTEPIUIMNA 3a3HAB TIJICCHUX YIIKOKEHb, IO TMPHU3BEIH 10
TPUBAJIOL BTPATH Mpare31aTHOCT a0 1HBaJIJHOCTI.

Taxum ynHOM, Y BUTIAKaX, KOJIM HACHJIBCTBO BUXOAMTD 32 MEXKI1 3BUMaiHOTO
NPUMYITyBaHHS Ta CTAaHOBHUTH O€3MOCEPETHIO 3arpo3y JKUTTI0O ab0 3I0pOB’IO
MOTEPIILIOTO, oro kBamidikaris mianagae mig 9. 3 ct. 149 KK Ykpainu. Oxaak npu
HAsIBHOCTI OKPEMHX TSKKMX KPHUMIHAJbHUX MPaBOIMOPYIIEHb MPOTH OCOOH, MIO
BUXOJIATH 32 MEXI1 TOPTiBII1 JIFOJbMHU (HAMPUKIIAJ, yMUCHE BOUBCTBO a00 3a11011STHHS
TSKKUX TUIECHUX YIIKOJKEHb, 10 CHPUYMHUIN CMEPTH), 10AaTKOBA KBati(iKalis

3a iHmuMu crtartsimu KK Moxe 6yt HeoOxigHoro [121, ¢.222].

3.3. [Ipu3HaveHHsI MOKAPAHHSA 32 TOPTIBJIIO JIOJIbMHU

VY cr1. 1 3akoHy YKpainu npo KpuMiHaJIbHY BIANOBIAANbHICTH BA3HAYEHO, 110
KK VYkpainu Mae cBOiM 3aBIaHHSIM ITpaBOBE 3a0€3ME€YEHHSI OXOPOHU MpaB 1 CBOOO/T
JIOJMHU 1 TPOMAJSIHMHA, BIJIACHOCTI, TPOMAJCHKOrO MOPSAAKY Ta TIPOMAICHKOi
Oe3neku, JOBKULISA, KOHCTHUTYIIIHHOTO YCTpOol YKpaiHM BiJi KpPUMIHAIBHO-
POTUIIPABHUX IMOCATaHb, 3a0€3MEeUYeHHs] MUpPY 1 O€3MeKH JIOACTBA, a TaKOXK
3ano0iraHHss KpUMIiHAJIBHUM MPaBOMOPYIICHHSIM. YacThHOIO 2 BKa3aHOi CTaTTI
nepeadadeHo, 1o s 3aikcHeHHs nmx 3aBaaHb, KK VYkpainum BusHauae, sKi
CyCHUIbHO HEOE3MeuHi JISHHS € KPUMIHAIBbHUMH TMPABOMOPYIIEHHSIMU Ta SK1
MOKapaHHs 3aCTOCOBYIOTHCA JI0 OC10, 110 X BunHumu [120].

Bimznauumo, mo y KK Ykpaiau nedinimis «mokapanasy B pi3HUX BapiaHTaxX
sragyetbcsi 44 pasu, ane (PaKTUUHO 3MICT Ta CYTHICTb HOrO 3BOIUTHCS 10
KpUMIiHAJIbHOI ~ BIAMOBIMAIBHOCTI 3a 3a00poHEeHI 3aKkoHOM YKpaiHH IIpo
KPUMIHAJIbHY BIAMOBIJATBHICTh A1STHHS.

KpuminanbHe mpaBo, sSK cCaMOCTiiHA Tally3b TpaBa, TIPYHTYETbCS Ha
CYKYITHOCT1 3aCaJHUYUX MPUHIIUIIIB, SKI € BU3HAYAIBHUMU ISl Mloro moOy10BH,
PO3BUTKY, a TaKOX MPaBOTBOPYOi Ta MPaBO3aCTOCOBHOI AisIbHOCTI. [lpuHImmm
KPUMIHAJILHOTO IIpaBa GopMyI0Th (yHIAMEHT MPABOBOI CUCTEMH, 3a0€3MeUyI0UH ii

IIJTICHICTh, Y3TO/KEHICTh Ta BIANOBIAHICT, MOTpedaM cCychnuibcTBa. BoHu
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3aKpIIUTIOIOTHCSI B HOpMax IpaBa Ta BHU3HAYAIOTh 3MICT SIK OKPEMHUX IPaBOBHX
1HCTUTYTIB, TaK 1 KPUMIHAJILHOTO 3aKOHOJIAaBCTBA B II1JIOMY.

OyHKITIOHATBHE 3HAYEHHS KPUMIHAIBHO-TIPABOBUX MPHUHIUIIB HE MOXXHA
HEIOOIIHIOBATH, a/KE€ CaMe BOHM BU3HAYAIOTh HAMPSIMKU PO3BUTKY KPUMIHAIBHOT
TIOJIITHKY JIEPKABU, OPIEHTYIOUH 11 HA TOTPUMAaHHS KOHCTUTYIIMHUX MPaB 1 CBOOO/T
JTIOAVHM,  3a0€3MeYeHHsT MpaBOBOi  BU3HAYEHOCTI, CHPaBEMAJIMBOCTI  Ta
IPOMOPLIAHOCTI KPUMIHATIBHO-NIPABOBUX 3aX0[1B. KpuMiHaIbHE MpPaBO BHKOHYE
CBOIO COILIIaIbHO-MOPaJbHY, OXOPOHHY Ta PETYISATHBHY (DYHKIIIi JTUIIE 32 YMOBH,
10 BOHO 0a3yeThCsl HA CUCTEMI MPUHLUIIB, COPMOBAHUX BHACIIOK CYCIIJIBHOTO
PO3BUTKY, TPAaBOBOI €BOJIIOIIIT Ta MPAaBO3aCTOCOBHOI MPAKTUKH.

3 ICTOPUYHOI TOUYKU 30pYy, KPUMIHAIBHO-IIPABOBI MPUHIMUIIKA Bi0OPAKAIOThH
IPOrpeCcCUBHI MPaBOB1 1€i, SIKI y BIJAMNOBIJIHUX COLIAJbHUX YMOBaX OTPUMYIOTh
HOpPMAaTHBHE 3aKpPIIUICHHS, BIAMOBIAAIOYM 00’ €KTUBHOMY MPOLECY PO3BUTKY
CyCcHuIbCTBA 1 MPaBOBOI cHCTeMH. BOHM TakoXk BIiAIrpalOTh 3HAYHY pOJb Y
dbopMyBaHHI MPABOCBIIOMOCTI TPOMAJISIH, aJK€ CYCHIJIbCTBO YacCTiIlle KEPYEThCS
3arajJbHMMU  MPABOBUMH  3acajlaMHM, HIXK  KOHKPETHUMH  TOJIOKEHHSIMU
KPUMIHAJILHOTO 3aKOHOAABCTBA. JI10/M, HE Malouu MPaBOBOi OCBITH, HE MUCITh
npuHiumamMu T1a crartsamu KK, ame moOpe ycBIIOMIIIOIOTH 3arajibHi MPUHITUIN
3aKOHHOCT1, CIPaBEJIMBOCTI, HEBIABOPOTHOCTI TMOKapaHHA Ta 1HII 0a30Bi
NPUHLUIK NOKapaHHA 3a BUMHEHE npaBonopyeHHs [113, c. 141].

Bigznaunmo, onHUM 13 PyHIaMEHTAILHUX MPUHIIUAIIB KPUMIHAIHHOTO MpaBa
€ TPUTITHEHHS JI0 BIANOBIJATHHOCTI 0CI0, SKI BYMHWIM KPUMiHAJIbHI
npaBonopymieHHs. lle 3abe3medye peanizaifiio OCHOBHOI METH KPHMIHAIHHOTO
paBa — OXOPOHY CYCHUTBHUX BIIHOCHH BiJl KpUMIHAJIBHO MPOTUIIPABHUX TOCITAaHb
IIISIXOM 3aCTOCYBaHHS Tepe0aueHuX 3aKOHOM 3aXOJiB JEP>KaBHOTO MPUMYCY.
BoaHouac npuUTSATHEHHS A0 BIANOBIAAIBHOCTI 32 3aKOHOM IPO KPHUMIHAJIbHY
BIJIMOBIAANBHICTh BioOpa)kae He JMIIE KapaidbHy, a ¥ NMPEBEHTUBHY (PYHKIIIIO
KPUMIHAJILHOTO  MpaBa, OCKUIBKA COPSIMOBaHE Ha 3amoOiraHHsd HOBUM
KPUMIHAJIbHUM MPABOMOPYUIEHHSM $IK 3 OOKY 0CO0M, sKa B)KE€ MOPYIIMIIA 3aKOH 1

OTpUMaJa BIANOBIIHE TOKapaHHs, TaK 13 00Ky 1HIIMX 0Ci0, SIKI MOXYTh YCBITOMUTH
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HEMUHYYICTh BiJIMOBIIATBHOCTI 32 MPOTHUIIPABHI JISTHHS, 1 TAKAM YUHOM YHUKHYTH
BUYMHEHHS MTPOTUINIPABHUX A1l B MAaHOyTHHOMY.

3a3HauCHHMI TPUHIUI Tiepeadadae, Mo KpUMiHaJIbHA BiAMOBIIAIBHICTh Ta
MOKapaHHs MOXKE 3aCTOCOBYBATHCS BUKIIIOUYHO Ha ITIICTaBl 3aKOHY, IO BiJITOBIIa€
KOHCTUTYIIIHHUM TapaHTisAM TpaB 1 cBOOOJ JIOAWHU. BaX TMBUMHU CKIAJOBUMHU
€JIEeMEHTaMU I[bOTO MPUHIUITY € 3aKOHHICTh, OOTPYHTOBAHICTh Ta 1HAUBIAyaTi3allis
KpUMIHAJIBHOI ~ BIAMOBIJAIBHOCTI, 10 O3HAYa€ HEOOXIJHICTh JAOTPUMAHHS
OpOLIEAYPHUX TapaHTId, MPOMOPIINAHOCTI TMOKApaHHS CTYINEHIO CYCHUIBHOI
HEOE3MeK KPUMIHAIBHOTO MPABONOPYIIEHHS Ta OCOOJMBOCTSIM CyO’€KTa
KPUMIHAJILHOTO MPaBONOPYIICHHs. Takox peai3aliss TpUHIUIY NPUTATHEHHS 10
KPUMIHAJIbHOI ~ BIAMOBINANIBHOCTI  IPYHTYETbCA  HAa  3acajax  MOpe3yMmiii
HEBHUHYBATOCTI, PIBHOCTI BCiX Mepej 3aKOHOM, T'yMaHi3My Ta cipaBeasuBocTi. Lle
Oo3Hayae, M0 JKOJHAa oco0a He Moxe OyTH MmiajlaHa KpUMIHAIbHOMY
nepeciiyBaHHI0 0e3 HasBHOCTI JOCTATHIX 1 HAJICKHUM YHWHOM MiATBEPKEHUX
JIOKa3iB ii BHHYBATOCTI, a TaKOX IO 3aCTOCYBaHHs IOKApaHHS HE IOBUHHO
CYNepeyuTH 3arajbHUM 3acajiaM Ipasa 1 mpaBam JIIOIUHH.

Otxe, TOKapaHHS 3a BYMHEHE KPUMIHAJBHO NPOTUIIPABHE [ISHHS SK
NPABOBUI MEXaHI3M € HE JUIIEe CIOocOoO0OM peani3allii KpUMIHAJIBHOI TMOJITHKA
JIEepKaBU, a W BaXJIMBUM IHCTPYMEHTOM 3aXMCTy TMPABOIMOPSAKY, IO CIPHUSE
3a0€3MeYeHHI0  CIPAaBEJIMBOCTI, MIATPUMAHHIO TIPAaBOBOi CTaOIBHOCTI Ta
3MIIHEHHIO CycmiibHOI Oe3meku. [lpuTsarHeHHs oco0u 110 KpUMIHAIBHOI
BIJIMIOBIIAJIbHOCTI Ta 3aCTOCYBAaHHS KPUMIHAJIBHOTO TOKApaHHA 3a BYHHCHE
MPABOMOPYIICHHS HAJEXUTh JI0 BUKIIOYHOI KOMIIETEHIlI CyJOBHX OpraHiB.
ba3oBuii mpuHLKIT TOALTY BIaaW, BIAMOBIAHO A0 SIKOTO JIMIIE CyH, HaIlJICHHM
MOBHOBOXCHHSIMH, SK HE3ICKHUA 1 HEYNepeHKEHU oOpraH MpaBOCYII,
HaJIJICHU TOBHOBAKEHHSIMU BCTAHOBJIIOBATH (DAKT BUHYBATOCTI OCOOU, BU3HAYATHU
CTYIIHb ii KpUMIHAIBHOI BIJMOBIIAIbHOCTI Ta MPU3HAYATH BIJIMOBIAHE MOKapaHHs
y Meax YMHHOTO 3akoHoAaBcTBa [112, c. 150].

HopMu  kpuMiHaJbHO-TIPOIIECYaIbHOTO  3aKOHOJABCTBA  3a0€3MedyroTh

CyZIOBY TMpOILEAYpPY HPUTITHEHHS A0 KPUMIHAJIBHOI BIAMOBIIAJBLHOCTI Yepe3
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KOMIUIEKC MPOLECYabHUX MAiM, 10 BKJIIOYAIOTh PO3IJIS KPUMIHAJIBHOI CIIpaBH
BIIMOBIAHO JIO 3acaj 3MarajbHOCTi, OO0 ’€KTHMBHOCTI Ta 3a0e3lCUCHHS IIpaB
YYaCHHUKIB CYJOBOIO IPOBA)KEHHS. 3aCTOCYBaHHS KPUMIHAJIBHOIO MOKAapaHHS Y
CyJIOBOMY TOpPSAKY mepeadayae TOTPUMaHHS HU3KU KOHILETTYaIbHUX MPUHIHUIIIB
KPUMIHAJIBHOTO TIPaBa, Cepe.l IKUX:

. NPUHOMI 3aKOHHOCTI — TIOKapaHHA MOXe OyTH mpHU3HauYeHe
BUKIIIOYHO y MeXax CaHKUIi, mnepeadadyeHux BIANOBIIHUMU HOpPMamMu
KpuminaneHoro kojaekcy, 1o 3a0esneuye nepeadadyBaHICTb Ta IPABOBY
BH3HAYCHICTD;

. NPUHUUN iHAUBiayadizamii MoOKapaHHs — CyJ IpUd YXBaJ€HHI
pILIEHHS BPaXOBYE XapakTep 1 CTYIIHb CyCHUIbHOI HE0e3MeKH BUMHEHOTO 3JI0UHHY,
OCOOHMCTI  XapakTEpUCTHUKA OOBMHYBAYEHOro, a TakoX OOCTaBUHH, IO
oM’ SIKITYIOTh 200 OOTSKYIOTh KPUMIHAIbHY BIJINOBIIANIBHICTD;

. NPUHIUAN TyMaHi3My — KpUMiHaJlIbHE MOKapaHHA HEe TOBUHHO MaTH Ha
MeTi 3aBJaHHs (pI3UMYHUX a00 MOpaJbHHUX CTpakJaaHb 0CcO01, a OTr0 3aCTOCYBaHHS
MOBUHHO BpPaxOBYBaTH SIK IpaBa Ta IHTEPECH MOTEPIIIUX, TaK 1 MEPCIEKTUBU
pecoitianizalili mpaBomoOpyIIHUKA;

. NPUHLIMI Npe3yMIuii HeBUHYBATOCTI — Oy/ib-siKa 0c00a BBaXKA€THCS
HEBUHYBATOIO, JIOKH ii BUHA HE Oy/Ie TOBEIeHAa B YCTAHOBICHOMY 3aKOHOM MOPSIIKY
Ta MATBEP/PKeHa 0OBUHYBAIIBHIUM BUPOKOM, 110 HAOpaB 3aKOHHOI CHJIH.

Takum urHOM, CyI0Ba IMIUIEMEHTAITiSI KPUMIHATBHOTO MTOKapaHHS CTAHOBUTD
HEBIJl'€EMHUHN €JIEeMEHT MEXaHi3My KPUMIHAIBHOI BIAMOBIIAILHOCTI, CIPSIMOBAHHMA
Ha 3a0e3MeueHHs] MPaBOMOPSAAKY, 3aXHCT CYCHUIBHUX BIJIHOCHH BiJl 3J0YMHHHX
MOCSITaHb, BITHOBJICHHS COIIAIBHOI CIIPABEUIMBOCTI Ta 3ar00ITaHHS PEIUANBHIN
3mounHHOCTI. CyA, SIK €AMHUI OpraH, 10 Ma€ IPUCAUKIIIO YXBAIIOBATH PIIIEHHS
PO MPUTATHEHHS /10 KPUMIHAJIBHOI BIIMOBIAIBHOCT1, BAUKOHY€E KIIFOYOBY (DYHKII11O
y CHCTEMI KPHUMIHAJIBHOTO MPaBOCYIJs, CHPHUSIOYM 3MIIHEHHIO BEPXOBEHCTBA
mpaBa Ta MpaBOBOi cTabiIbHOCTI B cycnuibeTBi [114]. BogHouac, cyaoBi opranu
VYkpainu 3000B’s13aH1 NPUIUISATH MEPHIOYEPrOBY YyBary IMIEPAaTUBHUM BHUMOTaM

MIXKHApPOJIHUX JOrOBOPIB, SIKI MalOTh OOOB’SI3KOBY CHIIy JUIsl HAlllOi JE€pPXKaBH, a
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TaKOX BIJIMOBITHUM MDKHApPOIHO-TIPABOBUM 3000B’S3aHHSAM YKpaiHU Tpu
BUPIIICHH] TWTaHb IMOJO0 MPU3HAYEHHS TIOKApaHHS 3a 3JI0YMHH, IOB’S3aHI 3
TOPTIBIICIO JIFOJIbMH, Y TOMY YHCIIi 3 METOIO TPYIOBO1 €KCILTyaTaIlii.

Bignosigao mo cr. 23 KonBennii Pagu €Bporm mpo 3axoau moa0 IpoTH il
Toprisii JoaeMu, 2005 p., ska HaOyna ynHHOCTI A1 Ykpaiau 01 6epesns 2011 p.,
Jep)KaBU-yYaCHHIN, BKIIOYAIOUM YKpaiHy, 3000B’s3aHI BXXHBATH 3axXOJIiB,
COpsIMOBaHUX Ha 3a0e3MeyeHHs e(PEeKTHUBHOIO NEPECHIiTyBaHHS KpUMIHAIBHHUX
IPaBONOPYIIEHb, ITOB’A3aHUX 13 TOPTIBJIEIO JIIObMHU, T IPU3HAYEHHS CaHKIIH, 1110
€ TPONOPLIMHUMH, CTPUMYIOUYUMH Ta TEPEKOHIMBUMH. 30KpeMa, 32 BUWHCHHS
TaKUX 3JI0YMHIB (I3UMYHUMH Oco0aMu MependayvaeTbCsl MOKAPAHHA Y BUIJISAIL
no30aBJICHHSI BOJI, IO BIJAIMOBIJIA€ MDKHAPOIHUM CTaHJapTaM KPUMIHAJILHOIO
npaBocyaas [104].

BaxnuBicTh JOTpUMaHHS MIKHApOAHUX 3000B’SI3aHb MIATBEPIKYETHCS
TakoX 1 monokeHHs MU ¢T. 9 Konctutymii Ykpainu [105], 3rigHO 3 SKUMH YMHHI
MIXKHApOJIHI JIOTOBOpPH, Ha OOOB’S3KOBICTh SIKMX Hajgaya 3rony BepxoBhna Pana
VYkpainu, € HeBiJ1’€MHOIO YaCTMHOIO HalllOHAIBHOTO 3aKOHO/1aBCTBA. BiimoBiiHO 110
3akony Ykpainu «IIpo MiKHapojHi goroBopu Ykpainm» Bix 29 uepsHs 2004 p.
[190], sIKII0 TOJOKEHHS MI>XKHAPOJHOI'O JIOTOBOPY, paTU(iKoBaHOTO YKpaiHOIO,
cymnepeyaTb HOpPMaM BHYTPIIIHBOTO 3aKOHOJABCTBA, MPIOPUTET MaOTh HOPMHU
MIXKHApPOJHOTO J0roBopy (ctarts 19 3akony). Takum ymHOM, Ccyau 3000B’s3aH1
0e3yMOBHO 3aCTOCOBYBATH BIJMOBIIHI TOJIOKEHHS MIXXKHAPOJHHUX JOTOBOPIB MPHU
PO3IIISAIl KPUMIHATBHUX CIIPaB PO TOPTIBIIO JIFOIBMH.

Opnak, cyqoBa MPaKkTHKaA CBIIYNATH TIPO BUMAJAKK HEHAJICKHOTO BpaxyBaHHS
CynamMu MDKHApOJHUX 3000B’s3aHb YKpaiHW, [0 TPU3BOAWTH A0 YXBAJICHHS
CYJIOBHX PILIEHb, K1 HE IOBHOIO MIPOIO BIJIMOBIIAI0Th MI)KHAPOJHUM CTaHAApTaM
npaBocyaas. KpiM Toro, Hepilko MOPYIIYIOThCS 3arajbHl 3acajl MPU3HAYEHHS
nokapaHHs, 3akpimieHi y cr. 65 KK Vkpaiau, mo Bumarae OulbIl peTeabHOTO
IiAX0Ay A0 MPaBO3acTOCYBaHHS. Bin3Haummo, 1O JUIsl HAJNE)KHOTO BHUKOHAHHS
VYKkpainoo MiKHapOAHUX 3000B’si3aHb y cepl NpOTUAIl TOPTiBil JIOABMU CYIU

NOBUHHI 3a0e3medyBaTd €AHICTh MPABO3AaCTOCOBHOI MPAKTUKH, a TaKOX
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JIOTPUMAaHHSI IPUHIIMITY HEBIABOPOTHOCTI Ta aICKBATHOCTI TIOKapaHHs BIAMOBIIHO
JI0 MIXKHApPOJHUX Ta HAIlIOHAJIBHUX TIPABOBUX HOPM.

Cankmis ct. 149 KK Vkpainm (B pemakmii Bim 06.09.2018 p.) [120]
BCTAHOBJIIOE MAaKCHMaJbHE TIOKapaHHS 3a TOPTIBIIO JIOABMHU, Y BUTIISII
1030aBJICHHSIM BOJII HA CTPOK 10 15 POKiB, IO € CIIBMIPHUM 3 1HIIUMH OCOOJIMBO
TSOKKUMU 3JI0YHHAMMU.

3riHO 3BITY MPO NPOTHUJIIIO TOPTIBIL JtoApMU 3a 2024 p. [78], opranu Biaau
po3ciilyBajid Oulbllle BUMAAKIB, TPUTATHYJIM JI0 BIAMOBIJAIBLHOCTI Ta 3acCyaWIH
Ol7bpllIe TOPrOBLIB JIOJBMH, a TaKOXX CTBOPWJIM CIEIiali30BaHUN MiAPO3ALI
OPOKYypaTypu 3 MHUTaHb MPOTHAIl TOPTiBII JIOJAbMHU, aje OUIBIIICTh TaKHX
3aCyJIPKEHUX 0C10 YHUKHYJIM 1M030aBIEHHS BOJII.

3rilHO 3BITY OpO MPOTHUJIO TOpriBm joapmu 3a 2024 p., y 2023 p.
IPaBOOXOPOHHI OpraHv posnoyaiu 142 HOBI pO3CIiAyBaHHS IOJ0 TOPTiBII
monbMu: 44 BUIMAJKKA CTOCYBAJIMCS CEKCYallbHOI eKcrutyaraiii, 87 — TpymaoBoi
eKkcruryararii (30kpema 32 100 MNpUMYcOBOi mpari), a 11 BumagkiB Oyiau
KiacuQiKoBaH1 K HeBU3HaYeH1 ()OpMH TOPTriBIi Jt0AbMU. |15 mopiBHAHHSA, y 2022
p. Oyso posmouyato 70 HOBUX KpUMIHAJIBHUX MPOBaKeHb 3a cT. 149 KK Ykpainu, a
came 26 mpoBaJKEHb MPO TOPTIBIIIO JIOJIBMHU 3 METOI CEKCyallbHOI eKCIUTyaTarlii,
26 mpoBaIKEHb MPO TOPTIBIIIO JIOABMU I TPYJIOBOI eKcIuTyararii Ta 18, axi He
BIJIHECCHI JI0 JKOJHOI Kareropii. 3a3HaueHa KUIbKICTh KpUMIHAIBHUX TPOBAIKCHb
3a 2022 p. € Maibke BTpudl MeHIo Hik y 2021 p., konu O0yso posciigyBaHo 222
ciupaBu. Tak, 30kpema, B 2022 p. Oyyio nmpojoBkeHo po3ciigyBaHHs 112 cmpas,
NPUTATHYTO 110 BIAMOBiAAIBHOCTI — 70 Mi03pIOBaHUX y TOPTiBII JtoapMu y 2022
p., aney 2021 p. Takux migo3proBanux O0yio 101. Pazom 3 Tum, 3acymxeraumu y 2022
p. Oyno nuie 18 o6BunyBaueHux 3a cT. 149 KK Vkpainu, 1o € npoaoBXeHHsIM
TEHJICHIII1 0 3MEHIIIEHHSI BUPOKIB, a came: 24 —y 2021 p., 29 — 2020 p. ta 2019 p.
— 35 BupokiB. Cepen 3acyxenux y 2022 p., nuuie 3 oTpuMany BUPOKH y BUTIISIII
no30aBieHHsl BOJi, a iHIN 15 — yMOBHI mokapaHHd. 3 24 oci0, 3acyJKEHUX 3a
TOpriBio oabMu y 2021 p., aumie 5 ocid oTpuManu peajibHI MOKapaHHS Y BHI

no30aBieHHsl BoJII TpUBadicTiO Big 5 mo 10 pokie, a 19 oci0 — nume yMoBHI
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nokapanHs. Tak y 2020 p. cymamu Oyyio BHHECEHO TaKOX JIHIIE 5 BHUPOKIB 3
peanbHUM TEepMIHOM BifOyBaHHs moKapaHHa. [Ipu 1bOMY HEpO3IIISIHYTUMH
cipaBamu Ha KiHenp 2021 p. Oyro 3anumeno 125 cnpas, 1 11e HalOUIbIIA KUTBKICTh
3a octaHHi 15 pokiB, a Ha KiHenb 2022 p. — 112 [144].

VY Mexax KpuMiHAIBHOTO TiepeciigyBanHs y 2023 p. Oys0 mpUTATHYTO J0
BIIMIOBIATBHOCTI 126 mimo3proBaHUX: 52 3a TOPTiBIIO JIOJBMH 3 METOIO
CEeKCYaJIbHOI eKCIUTyararllii Ta 74 — 3a TpyJOBY €KCIuTyarailito, 3 sikux 11 Bumaakis
CTOCYBaJIUCA MPUMYCOBOI mpat. [ns nopiBHaHHS, y 2022 p. TaKMX PO3CIiyBaHb
oyno 70, a y 2021 p. — 101. Takox HOpaBOOXOPOHIIl PO3CIiyBaJd BHUMAIKU
«YCHUHOBJIEHHS 3 KOMEPLIIHOI METOI0» Ta «BUKOPUCTaHHS B MOPHOOIZHECIY, 1110
B1AMOBIAHO 110 cT. 149 KK Ykpainu kBaniiKytoThCs SIK TOPTiBIs JH06MU [229].

Y 2023 p. cyau BUHECHM BUPOKH 35 ocobaMm, NMPUYETHUM JIO0 TOPTiBIl
JHObMHU, 10 TepeBulnye nokasHuku 2022 p. (18 3acymxenux) ta 2021 p. (24
3acyxenux). Ognak oumie 8 ocid (23%) oTpumanu peasibHi TEPMIHH 11030aBIEHHS
BOJII, IO CBIJYUTH MPO HE3HAUYHE MOKpameHHs mopiBHsAHO 3 2022 p. (17%).
Bonnouac 20 oci6 oTpumanu yMOBHI TEpMiHH, Tpoe — ImTpadu, a UYEeTBEPO
3aCyJIPKEHUX MOKH 110 HE OTPUMali BUPOKIB [ 144].

Yapoaorx 2024 p. B VkpaiHi mpojaoBXKWIach TEHJCHINS 10 3MEHIICHHS
CYJIOBOTO TepeciiyBaHHs 3a KPUMIHATBbHUMU MPABONOPYIICHHIMU, OB’ I3aHUMHU
3 TOPTriBJICIO JIOJbMU. 3a pe3ysbTaTaMu aHaJli3y CyJ0BOi IPAKTHUKU BCTAHOBJIECHO,
10 BIPOJOBXK JOCHIIKYBAHOTO TEPIOy CylAaMH YKpaiHu OyJio yXBajeHO JIHIIE
19 BUpOKiB y KpHUMIHAJIBHUX MPOBAKCHHSX, KBamiikoBanux 3a cT. 149 KK
VYkpainu, 3 SIKUX OJMH BHUPOK € BUIpaBAyBaibHUM [228]. Lleii moka3HuK €
IPAKTUYHO TaKUM CaMUM HU3bKUM, SIK 1 B PIK TOBHOMACIITAOHOTO BTOPTHEHHS B
VYKpaiHy, 1110 CBIAYUTH PO CTaTy HU3bKY €(DEKTUBHICTH CyJ0BOIO pearyBaHHs Ha
TaKl KpUMIHaJIbHI IPABOMOPYILIEHHS B YMOBaX BIMHHU.

Y m’daru 13 3a3HAYEHUX BHUPOKIB OYJIO BCTAHOBJIEHO (AKT YUYMHEHHSA
KPUMIHAJIbHUX MPaBONOPYLIEHb, MOB’SI3aHUX 13 CEKCYaJlbHOI EKCILTyaTaller
notepninux. Kpainamu npuzHadeHHs 0ci0, K1 MOCTPaKIaJId BiJl 3a3HaYE€HOTO BUTY

ekcrutyarariii, Oynu: Typenbka PecnyOmika, CnonmydyeHe KopomiecTtBo Bemnukoi
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bpuranii Ta IliBuiunoi Ipnanzii, KoponisctBo Kambomxka, KusiziBctBo Monako Ta
®eneparuHa PecryOika Himeyunna. B 4oTuphoX 13 I’ sITH BKa3aHUX PIlIEHb CYIU
3aCcTOCyBaju O1IBIT M’ SIKI CaHKIIIi, 30KpeMa YMOBHE MOKapaHHs. | nuie B ofTHOMY
BUNAJKY CEKCYyaJbHOI eKcIuTyaralii, ToOTO OCOOJMBO TSXKKOIO KPUMIHAIBHOTO
MIPABOMOPYIIEHHS, IO TMOJATATI0 Y HEOMHOPA30BiM OMJIATHIA Tepemadi BIACHOT
MaJIONITHBOI JUTHUHU TPETii 0cob1 3 MeToro ii CeKcyallbHOI ekcruryatarii. Jlane
KpUMIHAJIbHE MPaBONOPYLIEHHS OyJI0 BUMHEHO 3 KOPUCIMBUX MOTHUBIB, @ TPOLIOBA
BUHAroOpoja, sSIKy OTpuMyBajla OOBHHYBadeHa 3a KOXKEH BUMAJOK TaKOi mepenadi,
cranoBwia Big 2500 mo 5 000 rpuBeHb. ToOTO, juINe Yy LIbOMY BHUIAQJKY, IO
CTOCYBABCSl CEKCyaJlbHOI €KCIUIyaralii MajoJliTHbOI 0coOM, sika mnepeOyBana y
BIJIHOCHHAX POJMHHOI 3aJ€XKHOCTI BiJi OOBUHYBA4Y€HOI, CyJ MPU3HAYUB peajbHE
NOKapaHHs y BUIUISAI T030aBi€HHS BOJI, BU3HABIIM MIABUIIEHY CYCHUIbHY
HeOe3neKy BUMHEHOTO JisTHHS.

Tak, Bupokom Bix 12 ciuns 2024 poky JleCHSHCHKOrO pPalOHHOTO CYIy
M.KueBa y cnpari Ne 754/3/24 [228] Bcranosneno, mo «OCOBA 3 3a rpomiosi
KOIITH, TONEPEIHHOTO Y3rOJMBIIA BCl yMOBH, nepeaaBana OcoOi 1, ...., mis
TUMYACOBOI CEKCyaTbHOI eKCIuTyaTallli BiacHy MajnoiTHio 1oHbKy OCOBA 7, sika
B CHJIy CBOTO MaJIOJIITCTBA NepedyBaja y NCUXIYHO 0€3MopagHOMy Ta 3aJeKHOMY
CTaHl, TOOTO HE MOTJIa PO3YMITH XapaKTep 1 3HaYEHHs BUMHIOBAHUX 3 HEIO JiH, a
TaKOXX HE MOTJIa YMHUTHU a Hi (DI3WYHUI, a HI TICUXOJOTIYHUHN OIip BUNHIOBAHOMY
HacuiIbCTBY BigHOocHO Hel. IIpum mpomy, OCOBA 3 w4iTko ycBimoMIiIIOBana
IPOTU3AKOHHICTh CBOIX i, iX KpUMIHAIIbHY KapaHICTh Ta HACIIJIKH, pO3yMija, 110
nepenae MajoJIiTHIO IOHBKY y CEKCyallbHY €KCIUTyaTailito, TOOTO Mepeae BIacHy
MAJIOJITHIO TUTHHY, SIKa HE MOXKE PO3yMITH XapaKTep 1 3HAYCHHS BUMHIOBAHUX 3
HEIO [1H, ITHOPYIOUYH OCOOUCTY BOJIO OCTaHHBOI, Ta JOOPOBIIBHO BUKOPUCTOBYIOUH
Taki oOcTaBMHM Oa)kaja HACTAHHS HETAaTUBHUX HACIJKIB BIJIHOCHO BJIACHOI
TOHBKH. .. CyJ1oM 0yJI0 3aTBEPI’KEHO YTOy PO BU3HAHHS BUHYBATOCTI...Ocoba 3
BU3HAaHAa BHUHYBAaTOK y  BYMHEHHI  KPUMIHAJBLHOTO  IMPABOIOPYIICHHS,
nependauenoro ct.149 KK Vkpainu Ta mnpu3HAYeHO Y3roJKEHE CTOpOHAMU

noKapaHHs y BU1 8-MH (BOCBMH) POKIB M030aBJIEHHS BOJII 0€3 KOH(ICKAIllT MaifHA.)»
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Y dotuprox Bupokax 3a 2024 pik kBamiiKOBaHO isSIHHS, TOB’sI3aHl 3
TPYJIOBOIO €KCIUTyaTalli€to 0ci0, 110 BKIF0YAJIO0 MOPYIICHHS IIpaBa Ha BUIbHY IPAITio,
TiAHI YMOBU TIpaili Ta 3aXWCT BiJl MPUMYCOBOI Mpaii. Y TPhOX KPUMIHAIBHHUX
NPOBAPKEHHAX CyAH PO3IIIAJAIN OOCTaBUHM, MTOB’s3aH1 3 €KCILTyaTalli€lo )KIHOK Y
CXeMax KOMEpIIHHOrO0 CyporaTHOro MaTepHMHCTBA, IO BKa3ye HAa BUKOPUCTAHHS
PENPOAYKTUBHUX MOXJIMBOCTEH IIOAUHHU K TOBAapy NPUBATHUMH MEIUYHUMU
KJIIHIKaMU. /[Ba BUPOKHM CTOCYBaJIMCS OPraHi30BaHO1 A1sUIBHOCTI OO0 BEepOyBaHHS,
NEepEeMIIICHHS Ta €KCIUTyaTallii ocid 13 METO MPUMYCOBOIO KeOpallTBa. 3a3HaueHa
3JI0YMHHA AISUTBHICTh CYIPOBOJIKYBaJIaCh 3aCTOCYBAHHSIM 3aC0O01B KOHTPOJIIO HaJl
NOTEPNUIMMHU, BKJIIOYAIOYM BHIYYEHHS OCOOMCTHX JOKYMEHTIB, OOMEXEHHS
CB0OOOIM NEepecyBaHHs, yTPUMaHHs KOLITIB, 0OMaH Ta MCUXOJOTTYHUM TUCK [228].

VY nBox Bumajgkax OyJ0 BCTAHOBJIEHO (akT BepOyBaHHS TPOMAASH MiA
OPUBOJIOM TPAIIEBIAIITYBAaHHA HAa MOPCBKHX CYJIHaX, 13 peajbHOI METOH iX
NOJANBIIOTO 3aJyYeHHsS 10 HE3aKOHHOTO NEPEeMIIIeHHS MITPaHTIiB J10 KpaiH
€Bponericskoro Coro3zy.

Tak, Bupokom JIeCHSIHCHKOTO pailoHHOrO cyay M. YepHirosa y crpabi Ne
754/4136/23 [228] oOBMHYBau€HUX BU3HAHO BUHHUMHU Y BUMHEHH1 KPUMIHAJIBHOTO
IPaBOMOPYIIEHHS, ITepeadadeHoro yacTuHow TpeTboto crarti 149 KK Ykpainu, ta
13 3aCTOCYBaHHSM 4YacTUH mepinoi Ta Apyroi crarti 69 KK Vkpainu npusHaueno
TOKapaHHs y BUTJIAI ’SITH POKIB 1mo30aBiieHHS Boui. BojgHouac, BIAMOBIAHO 110
nonoxkeHb crarti 75 KK Vkpainu, 3acymkeHOro 3BiUIbHEHO BiJl BiOyBaHHS
IPU3HAUEHOTO TOKapaHHs 3 BUIPOOYBaHHSM, YCTAaHOBUBIIM ICIHMTOBUN CTPOK
TpuBajicTIO Tpu poku. CyaoM BCTaHOBIEHO, IO OOBHHYBAaYCHUN Yy TEpion
HAIPUKIHII BECHH — Ha modvarky jita 2018 poxy (TouHMiA 4ac HE BCTAHOBJICHO)
YMHCHO BYMHHUB [li, [0 MalOTh O3HAKH KPHUMIHAJIBLHOTO MPaBOMOPYIICHHS,
nependOavenoro 4. 3 cr. 149 KK Vkpainu. 3okpema, BIH OpraHi3yBaB CXEMY,
cupsiMOBaHy Ha BepOyBaHHsS Ta MEpEMILIEHHs Ocl0 3 TepuTopli YKpaiHu 110
Typeupkoi PecnyOmiiku 3 MeTOIO iX MOAAIBIIOI €KCIUTyaTalii, sKka moJsiraia y
BTATHEHHI 3a3HAYEHUX OCI0 y 3JI0YMHHY ISJIbHICTh, MOB’SI3aHY 3 NEPEBE3CHHIM

HeseraabHux MirpaHTiB. [Ipu 1boMy 0OBHHYBaU€HUN BUKOPHCTOBYBAB ypPa3IUBUI
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CTaH MOTEPIUIMX 1 JisB 13 KOPUCIUBUX MOTHUBIB, MPAarHy4d OTPUMATH HE3aKOHHY
MaTepiaibHy BHUTOAY, 3pOOMBIIM 3a3HAYCHY JiSIIBHICTH JKEPEIOM NpUOyTKY. Y
X0/l CYJIOBOTO PO3MISAAY KPHUMIHAIBHOTO IMPOBAJKEHHS BCTAHOBJIICHO HASBHICTH
OpraHi30BaHOI 3JIOYMHHOI TPYIHU 3 TPAHCHAIIOHAIILHAMH O3HAKaMH, CTBOPEHOI 3
METOI0 BUYMHEHHS KPUMIHAJILHOTO MPABOMOPYIICHHS, repeadadenoro 4. 3 cr. 149
KK Vxpainu (topriBmst mrogpMu a00 i1HIIA HE3aKOHHA Yrojaa MO0 JIFOJIWHH,
BUMHEHA OPraHi30BaHOIO IPYIIOL0).

OpranizaTopoM 3a3Hau4€HOI TIpyNH BUCTyHajia oco0a, sKa 3AilCHIoBaa
TIAHYBAHHS, 3arajbHe KePiBHUITBO Ta KOOPAMHALIIO 3I0YMHHOI JisTbHOCTI. Foro
nii BKJIIOYanu: BepOyBaHHS OCi0, 110 nepeldyBajiud B ypas3JIMBOMY COLIAIBHOMY
CTAHOBUIIII, 3 METOIO iX MOJAJIBIIOLI TPYIOBOI €KCIUTyaTallli MUIIXOM BTSATHEHHS Y
HE3aKOHHY JISJIbHICTb, MOB’s3aHy 3 MEPEBE3CHHSIM HEJIETaIbHUX MITPAHTIB Yepe3
teputopito Typeubkoi PecniyOmiku; 100ip Ta 3aydeHHs! CIiBYYacCHHUKIB, PO3MOILII
posiell MiX YydYacHMKaMH, oOpraHizaiito (QiHaHCyBaHHS Ta MaTepiabHOTO
3a0€3MeueHHs] BepOOBaHUX OCI0, BCTAHOBJIEHHS KOHTPOJIO HaJ MEPEeMIIICHHSIM 1
nepeOyBaHHIM TMOTEPIUINX, & TaKOX PO3MOALT OTPUMAHOIO B PE3yJbTaTi
MPOTUIIPABHOI JIsIILHOCTI MPUOYTKY.

[Hma ocoba, sSK BUKOHaBEllb, peaii30ByBaB onepaTuBHI (YyHKIIT, 30KpeMa:
3MiiicHIOBaB BepOyBaHHA 0Ci0 B ypa3lIMBOMY CTaHOBHINI, 3a0e3leuyBaB
oopMIICHHSI JOKYMEHTIB /I BWI3[y 3a KOPJOH, OPraHi30BYBaB MEPEMIIICHHS
3aBepOOBaHUX OCI0 Ta MIATPUMYBAB 13 HUMH 3B’ SI30K MICHS iX MPUOYTTA 10 KpaiHH
npusHadeHHs. llle onwH cmiBydacHHMK, mo AisiB Ha Teputopii Typedunnu,
BUKOHYBaB JIOTICTHYHI (yHKIi, 30KpeMa: 3ycTpiyaB 3aBepOOBaHHX 0ciO,
OpraHi3oByBaB IXH€ IMPOKMBAaHHS Ta HaBuYaHHS, 3a0e3ledyyBaB MarTepiajabHO-
noOyTOBI MOTpeOH, a TaKOXX OTPHUMYBAB YAaCTUHY HOPUOYTKY BIJ 3JOYHMHHOI
JISUTBHOCTI TPYTIH.

VY Mexax amenmsuiiHOro MpPOBAIKEHHS MPOKYpPOP OCKApKUB BUPOK CyAy
NepIIoi 1HCTaHIil, HE CTaBJISYM MiJ] CyMHIB BCTaHOBJICHI (PAKTUYHI OOCTaBUHW,
JIOBEICHICTh BUHM Ta MPaBOBY KBali(iKallito Aiii 00BUHYBaueHOro 3a 4. 3 ctT. 149

KK Vkpainu, ogHak BKa3aB Ha HENMpPaBUJIbHE 3aCTOCYBaHHS HOPM MaTepialibHOTO



193
KPpUMIHAIILHOTO TMpaBa. 30KpemMa, TMPOKYpop TOCHaBcs Ha Oe3mijcTaBHE
3aCTOCYBaHHS 1HCTUTYTIB TPU3HAYCHHS TOKApaHHS HUXK4YE BIJl MEepedadeHoro
MmiHiMmyMy (ct. 69 KK Vkpainu) Ta 3BiUIbHEHHS BiJ BinOyBaHHS TMOKapaHHS 3
BuripoOyBaHHsaM (cT. 75 KK Ykpainu). A came Ha TyMKy TpOKypopa, CyI TIepIiol
1HCTaHIII{ TOMUJIKOBO BH3HAB 0OCTaBUHOIO, IO IMTOM’ SKIITY€ MMOKAPaHHS, «aKTUBHE
COPUSHHA PO3KPUTTIO 3JIOYMHY», OCKUIBKM 3 MaTepialdiB KPUMIHAJIBHOTO
NpOBaKEHHS HE BOAYaeThCs, 0 OOBMHYBAY€HI1 HaJlaBaliMl CHIACTBY OYyIb-sKY
JIOTIOMOTY YU J0Ka3H, K1 O MaJii ICTOTHE 3HAYEHHS JJIs1 BCTAHOBJIECHHS 00’ €KTUBHOI
icTuHU. Bu3HaHHs BUHU BIOYJIOCS JIMILIE B CYJJOBOMY 3aCiflaHHIi, 1110 came Mo colil
HE CBIJIYWTHh MPO AaKTHUBHY CHIBIOpaI0 31 CiIiACTBOM. KpiM TOro, mpokypop
HAaroJjocHB, 110 CyJOM He OyJO HaBeJEHO IMEPEKOHJUBUX OOIPYHTYBaHb LIOAO
ICTOTHOTO 3HM)KCHHS CTYIEHS TSHKKOCTI BUMHEHOTO 3JIOUMHY, IO € HEeOOXI1THOIO
yMOBOI0 uist 3acTocyBaHHsA cT. 69 KK Vkpainu. Takox cygom He Oyiu 10CTaTHbO
3’siICOBaHl OOCTAaBUHHU, Kl MOIJIM O CBIIYMTH MPO MOXKJIUBICTH BUIIPABJICHHS
0o0BHHYBaueHOro 0e3 peaJbHOro BIJOYBaHHS MOKAapaHHs, 110 BUMAarajiocs JJis
obrpyHToBaHoro 3acrocyBanHs cT. 75 KK Ykpainu. [logaTkoBo MpoKypop 3BEpHYB
yBary, 1110 He3Ba)Kal04M Ha Te, [0 0c00a, sKa BUCTYIalla OpraHi3aTopoM 3JI0YUHHOT
rpynu, TOOTO BYMHUB OCOOJMBO TSDKKI 3JI0YMHU Yy (OpMI TOPTIBIL JIIOJABMH 3
KOPHUCIIMBUX MOTHUBIB Yy TPaHCHAI[IOHAJIBHOMY KOHTEKCTi, CyJ MPU3HAYMB SIBHO
M’SIKe TOKapaHHA 03 HaleXHOro aHalli3y CTYNEeHs CYCHUIbHOI HeOe3meKu
BYMHEHOr0 Ta ocobm BuHHOTO. Komeris cyqiB amneismiiHoro cyay Iiimia
BHCHOBKY, III0 PIIIEHHS MEPIIOi 1HCTAHIIT 010 MPU3HAYEHHS 0CO01 MOKapaHHs 3
ypaxyBaHHsM cT.cT. 69 ta 75 KK VYkpainu € He3akOHHUM dYepe3 BiJICYTHICTh
BIJIMTOBITHUX TIEPEIYMOB JUIsl 1X 3aCTOCYBaHHS, a TaKOX dYepe3 ITOMIIIKOBE
BpaxyBaHHs NOM SKIIyBaIbHUX OOCTaBUH, M0 (AKTUYHO HE MaIH MICLSL.
Bonnouac, anensiiiiina 1HCTaHIls MOroinIach 13 KBamidikariero it 3a 4. 3 ct. 149
KK Vkpainu, a Takox 13 (PaKTUYHUMU BHCHOBKaMH IIOJO0 OPIraHi30BaHOTO
XapakTepy 3J0YMHHOI ISUIbHOCTI, BAKOPUCTAHHS YPa3JIMBOIO CTaHy NOTEPILIUX 1
TpaHCHAI[IOHAJIBHOTO eJIeMeHTy. BojHouac anendumiiHuii cyn BHU3HAB, IO

OpU3HAYEHE TIOKapaHHS HE BIJNOBIJAE€ TSIKKOCTI CKOEHOTO Ta  0co01
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00OBHHYBAY€HOTO, 10 3yMOBUJIO YXBAJICHHS HOBOT'O BUPOKY 0C001, sika BUKOHYBaJia
pOJIb OopraHizaropa, IKOro BU3HAaHO BUHHUM y BUYMHEHHI 3JI0YHHY, MEepe0adeHOro
9. 3 ct. 149 KK Vkpainu (TOpriBis JIOJbMH, BUNHEHAa OPraHi30BaHOIO TPYIIOL0,
MO0 KiTBKOX OCi0, 13 BUKOPHCTAaHHSIM YpPas3JIMBOTO CTaHy IOTEPIUINX), Ta
NPU3HAYCHO TIOKapaHHS Yy BUTIIAMI 8 POKIB M030aBIICHHS BOJI 3 KOH(iCKaIli€ro
BCHLOI'0 MaifHa, 1110 € HOro 0COOMCTOIO BIACHICTIO.

[le mpuxnan onHOro 3 HEOAraTbOX PIlIEHb A€ YITKO BU3HAUCHA CTPYKTYypa Ta
pOJII YYaCHUKIB 3JI0YMHHOI IPYIU OCi0, Ta Cy/l ypaxyBaB CyCIUIbHY HEOE3MEeUHICTh
Ta «IIHHICTh CYCHUIBHUX BIJHOCHH, MPOTH SKUX OyB CIPSIMOBaHUN BUYMHEHUU
OOBMHYBAaUC€HUM 3JI0YMH, a caMmMe€ Te€, 10 BIH € JOCUTh HEOE3NMeYHUM s
CyCHUIbCTBA, OCKIIBKM OO’€KTOM 3JIOYMHY € CYCIUIbHI BIAHOCHHH, IO
3a0€3Meuyr0Th 0COOUCTY BOJIIO JIIOIUHU. BijibIlle TOro, Takux MocCsiraHb 3a3Haju CiM
NOTEPIUINX Y KpUMIHAJIBLHOMY IIPOBAJIKEHHI (C1M €Mi30/11B) Yepe3 BUKOPUCTAHHS 1X
ypaznuBoro ctany. [lo3a yBaroro cyay mepuioi 1HCTaHIIT 3aJMIIAIUCS LUHI3M Ta
0allIyKiCTh, SKUMH XapaKTEPU3YEThCS BUMHEHMHM 3JI0YMH, 0CO000I, SIK
OpraHizaTopoM, CHpPSMOBAHICTh YMHUCJIY BHUKIIOYHO Ha OTPUMAHHS HaXUBU 3a
BepOyBaHHs Ta MEpeMillleHHs Ooci0 3 METOK I1X MOJAIbINOI eKCIUTyaTalii Ta
BTATHEHHS Yy 3JIOYMHHY [IsUTbHICTb 3 BUKOPUCTAHHSM Ypas3JMBOIO CTaHy Ha
teputopii Typeubkoi PecrryOmiku.

[ToctanoBoro BepxoBnoro Cyny Bullle 3a3HauyeHUN BUPOK YUEpHITIBCHKOTO
aneNsIiiHOTO CYy, 3 ypaxyBaHHSIM TSKKOCTI 37I04MHY TiependadeHoro 4.3 cr. 149
KK VYxpainu 3anumieHo 6e3 3MiHH.

Bapro 3a3HaunTu, 110 18a 00BUHYBaIbHI BUPOKH, K1 HAOYIIM 3aKOHHOT CHJTH,
HE T1JISITal0Th OMPWTIOAHEHHIO BIIMMOBITHO 10 yHKTY 4 YaCTHHM MEPIOi CTaTTi 7
3akony Ykpainu «IIpo goctyn 10 CyJl0BUX pILIEHBY, Y 3B A3KY 3 TUM, L0 PO3IJISA
cipaB Ta/a00 311MCHEHHS] OKPEMUX NMPOLECYAIbHUX /I1i1 BIIOYBAIHCS y 3aKPUTOMY
CyJI0BOMY 3aCiJJaHHI 3 METOIO 3a0€3MeYeHHs 3aXUCTy KOH(PIAeHIIHHOT iHpopMalIii.

3a 2024 pik BUpOKIB 3 peajbHUM CTPOKOM BiJAOYBaHHS MOKApaHHS y BH/I
1m030aBJICHHST BOJII 3a TOPTIBIIIO JIFOJbMH Oyiio 4, B 3 Bumajakax Oyjia 3acTocoBaHa

koH(ickanig. BogHodac Oyno yknagaeHo 7 yroja mpo BU3HAHHS BHHYBATOCTI, K
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OpaBUJIO III CIpaBU CTOCYIOTBbCS CEKCyallbHOI eKciuryarauii. Y 5 BHUpOKax
00OBHMHYBauCHMX 3BUIBHSUIM BijJ BigOyBaHHs IMokapaHHs Ha mijacraBi cT. 75 KK
VYkpainu 3 BUNPOOYBAaHHSIM, BCTAHOBUBIINW iM ICIIMTOBHA CTPOK TEPMIHOM BiJl
OJTHOTO JI0 TPHOX POKiB [228].

Bupokom ManuHoBchkoro paitorHoro cyay M. Opecu y cmopaBi Ne
521/2051/24 Bin 12 auctonaga 2024 poky [36] Oyno BCTaHOBIEHO, IO Y TPyAHI
2018 — ciuni 2019 poxky OCOBA 3, niroum y ckiail 3J0YMHHOI Oprasizanii, 3a
NOMNEPEIHHOI0 3MOBOIO 3 I1HIIMMM CHIBy4aCHUKaMHM, 3/1HCHWIA BepOyBaHHS Ta
nepeMillieHHsT TpoMaasH Ykpainu 3a kKopaoH (mo Typewunnu Tta ['perii),
BUKOPHUCTOBYIOYH iX Ypa3IHBHI CTaH Ta OOMaH, ITi/i BUTJISAIOM MpaIeBIaITyBaHHS
Ha MOpchkKi cynHa. HacnpaBai MeToro Oysio BTATHEHHS MOTEPHUIMX Y 3JOYHUHHY
JIATBHICTh — TEPEBE3EHHsI HeJIeTalbHUX MITPaHTIB MOpchbkuM nuisixoM. Ilicns
npuOyTTs 10 ['penpkoi PecnyOuiku notepniium, miJl 3arpo3010 HACHILCTBA L1010
HUX Ta IXHIX OJU3bKHUX, OYJI0O BHUCYHYTO BHUMOTY 3JIMCHUTH TEpPEBE3CHHSI 62
HeJIeTalbHUX MITpaHTIB, cepen Akux Oyno 11 miteit. Y pesynbTaTi 1ux mid
OCOBA 3 0yno oOBHHYBaY€HO y BYMHEHHI KPUMIHAJIBHOTO MPABOMOPYIICHHS,
nepeadoadeHoro 4. 4 ct. 28, 4. 3 cr. 149 KK Ykpainu, — TOprisii Jr0bMH 3 METOIO
eKCIUTyaTallli NUISIXOM BTSATHEHHS Yy 3JI0OYMHHY iSUTBHICTh, 3 BHKOPUCTAHHSIM
ypa3IuBOr0O CTaHy MOTEPIUIUX, IMOIPO30I0 HACWJIBCTBA Ta YYacTIO y 3JI0YMHHIM
oprasi3ariii.

[Ipn BUHECEeHHI BUPOKY CyJ BpaxyBaB aHali3 (aKTUUYHUX OOCTaBUH Ta
BIJIOMOCTEH PO 0co0y OOBMHYBAYEHOTO, 110 OyB BIHCHKOBOCTYKOOBIIEM, HAJ/IaB
BUKPUBAJIIbHY 1H(OpMAIliI0 MIOAO CBOiX CHUIBHUKIB Ta OyB MIMPUM MI0JI0
(akTUIHUX 00CTaBHH MPABONOPYILIEHHS, IO IPU3BEJIO 10 MPU3HAUYCHHS TOKApaHHS
3a 4. 3 c1.149 KK y Burmsiai nmo30aBiieHHs BOJ1 Ha CTPOK S5 POKIB 3 1CIIUTOBUM
CTPOKOM 2 poKH 0€3 T0AATKOBOr0 MOKapaHHs y BUIJISIAI KOH(ICKAIll MaiiHa.

AHanoriyHuii BHUpPOK ©O€3 TMpPU3HAYEHHA [OKapaHHsA OyJI0 BUHECEHO
CrpuiicbkuM MichbKpaliloHHUM cyJioM JIbBiBChKOi o0Osacti 31 sxoBTHS 2024 poky y
cripaBi Ne 456/2419/24 [38]. Cynom Oyino BcranoBieHo, 1m0: «OCOBA 4, 3 MeToro

TPYJIOBO1 €KCIUTyaTallli, YMHCHO, LIUISIXOM BBEJEHHS B OMaHy II0J0 YMOB IMpaili,
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OTUIaTH, TIPOKUBAHHSA Ta XapakTepy BUKOHYBAHUX POOIT, CKOPUCTABCS yPa3IMBUM
ctanoMm OCOBA 7 ta #oro muBunbHOI apyxkuan OCOBA 6 — BHYTpIIIHBO
nepeMilieHnxX ocid, SKi BTEKJIHM 3 PErioHy aKTUBHUX OOMOBHX Mdiil y 3B’SI3KYy 3
NMOBHOMACIITAOHUM BTOprHeHHsM P® ©Ha Teputopiro VYkpainu. OOmanoM
3aBOJIOJIBIIN 1XHBKOIO A0Biporo, OCOBA 4 3amyyuB motepnijanx 10 6€30mIaTHOro
BUKOHAHHS PI3HUX TPYJOBUX 3aBJaHb, IMOB’S3aHUX 13 (PYHKUIOHYBaHHSIM
0COOMCTOrO CENTHCHKOTO rocmonapcTa «KapnaTcpki raznmy», GpakTHIHO BUNHSIIOUN
o010 HuX TpyAoBy ekcmiyaraiito. [ii OCOBA 4 kBanidikoBano 3a 4.2 cT. 149
KpuminanpHOoro Kkojmekcy VYKpaiHM SK TOPTiBIIO JIOABMH, BYHMHEHY 3
BUKOPHUCTAHHSM YPa3JIMBOTO CTaHy MOTEPHiIMX. 3a BHPOKOM CyAy oMy Oyiio
IPU3HAYEHO MMOKAPAHHS y BUIJIS1 5 pOKiB M030aBJICHHS BOJI 3 ICIUTOBUM CTPOKOM
TPUBATICTIO 2 POKH.

Bupokom O6onoHcbkoro paitonHoro cyay micta Kuesa Big 28 xoBTHs 2024
poky y crpaBi Ne 756/1293/24 [37], Oyio BcTaHOBJIEHO, 10 Y TiepioA 3 TpaBHs 2020
poky 1o juneHb 2022 poky rpymnorw oci0, 30kpema ocobamu Nel ta No2, Oyina
CTBOpEHA 3JIOYMHHA OpraHi3arllis, 10 CKIaay K01 yBIWILIN 1HII DIrypaHTH, y TOMY
guciai OCOBA 4 ta OCOBA 5, a Takox 1HIII HE BCTAHOBJICHI CJIIJICTBOM OCOOM.
Meroro IisITBHOCTI 111€1 oprani3aiiii 0yio He3aKOHHE 30arayeHHs yepe3 OpraHizalliio
Ta TPOBEJEHHS KOMEpPLIMHMX MporpaM CypoOraTHOro MAaTEpUHCTBA, IO
CYNPOBO/)KYBAJIUCS CHUCTEMAaTUYHMMM MOPYIIEHHSMU UYHWHHOTO 3aKOHOJABCTBa
VYkpainn Ta MDKHaApOJHUX HOPM y cdepi O10€THKH, MpaB JTIOJUHA Ta OXOPOHU
3710pOB’ 1.

Opranizauis 37iiicHIOBaNa BepOyBaHHS ypas3IUBUX JKIHOK, K1 epeOyBaiu B
CKpYTHOMY MaTepialbHOMy 4YH COI[laIbHOMY CTAQHOBHWINI, 3 METOK iXHBOI
eKCIuTyartarllii ik cyporaTHux matepiB. Ilin 4yac peamnizaiii mporpaM CyporaTHOTO
MaTEPUHCTBA 111 )KIHKH, SIK PABUJI0, HE OYJIM HAJIEKHO MO1H()OPMOBaHi PO MPaABOBI
HACJIIAKMA CBOEl y4yacTl Ta CTaBajld >KEpTBAMU MaHINyJSMid 1 oOMaHy.
HoBonapomxeni AiTH mnepenaBaiucs 1HO3EMHUM TpOMajsiHaM, Yy TOMY 4YHCII
OJIMHOKHM YOJIOBIKaM Ta TMapam, siki He nepeOyBaiu B oPiliifHOMY IUTI001, a TAKOXK

rpoMajisiHaM KpaiH, /1€ CyporaTHe MaTepUHCTBO 3a00pOHEHE.
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Li aii BigOyBanucs B 00Xia monoxens 1. 6.1 Ta 6.2 Hakazy MO3 Ne787 Bin
09.09.2013, sxi BCTaHOBIIOIOTH YiTKI BUMOTH JI0 0C10, SKI MOKYTh CKOPHUCTATHCS
MOCITyTaMH JIOMOMIKHUX PEMpOIYKTUBHUX TeXHOJOTiH. OOBHHYyBaueHl Hisau B
MeKaxX TMOMEPEIHHO PO3POOJICHOTO 3JIOYMHHOTO TIJIAHY 3 YITKO PO3MOIICHUMU
¢ynkmisimu.  3okpema, OCOBA 5 Ta OCOBA 4 BuxonyBamum (QyHKIii
nepeKyiaaviB, KOMYHIKATOpiB 3 1HO3EMHHMH KII€EHTaMH, CYIPOBOIKYBAIH
M1MUCaHHS KOHTPAKTIB Ta PEECTPALII0 HOBOHAPOIXKEHUX, CHPUSIOUN O(POPMIICHHIO
HE3aKOHHMX JOKYMEHTIB.

O6uzaBa 0OBMHYBau€HI BU3HAJIM BHHY IMOBHICTIO, MIATBEPAUIM OOCTaBHHH
CIIpaBH, HAaBEJIM 1€pAPXII0 3JI0UMHHOI OpPraHi3alii, OKUCcaiy poJll yYaCHUKIB, METOAU
N1, (piHaHCOBI omepallii Ta MEXaHi3MU BBEAECHHS B OMaHYy CypOTraTHUX MaTepiB 1
nepxxaBHux opratis (IPALIC). Cya BpaxyBaBIlH IHUPE PO3KASHHSA 1 TOBIJOMIICHHS
Ipo TPHUIUHEHHS Yy4YacTi OOBHMHYBAaUCHHMX B JISJILHOCTI OpraHizaiii BHU3HAB ix
BUHYBAaTHMHU Y BUMHEHHI KPUMIHAJIBHUX MPAaBOMOPYIIEHb, NepedaueHux 4. 2 CT.
255 KK Vkpainnm ta yactuny 3 ct1. 149 KK Vkpainu ta npuzHauutu omy
MOKapaHHs 3a TOPTIBIIIO JIOJABMH Y BUI 1030aBJICHHS BOJII CTpoKoM 4 poku 1 10
MICSIITIB, 3 ICIUTOBUM CTPOKOM 3 POKH.

Bupoxkowm IlleBuyenkiBcbkoro paionHoro cyay M. Kuesa Big 10 ciuns 2024 y
crpasi Ne 363/1195/23: «npusHayarouu BUJ 1 Mipy MOKapaHHs 0OBUHYBaUY€eHIH, CyI
BpaxoBYy€ XapakTep 1 CTYMiHb TSKKOCTI KPUMIHAJIBHOTO IPABOMOPYIICHHS,
CYKYMHICTh BCiX OOCTaBUH MOr0 BYMHEHHS, JaHI MPO 0co0y OOBMHYBA4Ye€HOI, SKa
paHilie He CyiuMa, Ha 00JIiKaxX y JIKapHsS HapKoJIoTa Ta Icuxiarpa He mepedysae,
BU3HAjJa CBOIO BHHY, LIUPO PO3Kasuiach, [MBUIBHUNA MO30B MO KPUMIHAIHLHOMY
OPOBa/PKCHHIO HE 3asBNABCA. TOMy, Cyl TPUXOIUTH JIO BHCHOBKY, IpO
HEOOXIJHICTh MPU3HAYEHHS IOKapaHHS y BUIVISAL 1MO30aBiI€HHS BOJl Ta 31
3BUIBHEHHSIM 11 BIJ BiAOyBaHHS nokapaHHs Ha mijacrtasi cT.75 KK VYkpainu i
3aCTOCYBaHHAM 110710 Hei BUMor ct. 76 KK Ykpainu, 6e3 koHdickawii MaitHa.»

ToOto, pakTuyHO 1OOPOBUIBHA cIlaTa rpomoBux kowTiB Ha 3CY, mupe
KasTTsl, CIPUSHHS CIIIJICTBY, BIJICYTHICTh CYJMMOCTI, HE TepeOyBaHHS Ha OONIKY

HaApKoJIOra Ta INcuXiaTpa, BTpaTa *uTja B Pe3yJbTaTl BOEHHUX I y XapKiBChbKIN
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o0JacTi, CTaJio MIACTaBOIO JJisA 3BUIbHEHHS ii BiA BiIOyBaHHSA IOKAapaHHS Ta
(hakTMYHO YHUKHEHHSI KPUMIHAJIBHOI BiJIMOBIATBLHOCTI 32 37I0YHMH.

Cepen 19 BupokiB, yxBaJeHMX cyaamu Ykpainu 3a 2024 pik 3a
O0OBWHYBAYCHHSIMH, TIOB’S3aHUMHU 3 TOPTIBJICIO JIOABMHU (30Kpema 3a cT. 149
KpuminanbHOTO KOMIeKCY YKpaiHu), JHUIIe OAWH BUPOK OyB BUIIPABIOBYBAIHHUM.
Ile#t BUpOK mOoCTaHOBIIEHNH XMEIbHUIIBKUM MiChKPAaHOHHUM Cy0M XMETbHHUITBKOT
obyacti y KpuMiHaibHOMY TpoBajxkeHHI Ne 686/15716/20, sikuii cTrocyBaBcs
HactynHoro [41]: «OCOBA 13 iHKpUMIHYETbCS BYMHEHHS OpraHizaiii
HE3aKiHYEHOT0 3aMaxy Ha HEe3aKOHHY Tepeaady JIOAUHU, a cCaMe HOBOHAPOKEHOT
JUTHUHM, 110 BIAMOBIJHO JO MOJIO)KE€Hb KPUMIHAJIBLHOI'O 3aKOHOJIAaBCTBa Y KpaiHU
KBaTI(PIKYETHCA IK OCOOJIMBO TSAKKHM 3JI0YMH, BUMHEHHUH 32 O0TSKYIHOUMX 00CTaBUH
— 11010 MAJIOJITHBOI 0COOH, CIyXKO0BOIO 0CO00I0 3 BUKOPUCTAHHSIM CITY>KOOBOTO
CTAHOBHIIIA, & TAKOXK 3a MOMEPEIHLOI0 3MOBOIO IPYIIOK0 0Ci0.

3riiHo 3 BHKJaJAeHUM Yy oOBuHYyBajibHOMY akTi, OCOBA 13, 3aiimaroum
nocajay 3acTylTHUKA TOJIOBHOTO JIiKapsi KOMyHAJIbLHOTO NMEPUHATATBHOTO METUYHOTO
3aKiaay, oOpraHiyBaja CXeMy, CHpPSIMOBaHy Ha [pPUXOBaHy Iepeaady
HOBOHAPOJ/KEHOI JUTUHM 1HINK 0c001, sika He € O010J0riyHo Martip’to. s
JIOCSITHEHHS 111€1 MeTH nependavyanocs: BBEJEHHS B OMaHy MEAMYHHUX MPAIiBHUKIB
Ta JIep)KaBHUX OpraHiB MUISXOM BUKOPUCTaHHS MiAPOOJIEHUX MEIUYHHUX
JIOKyMEHTIB (0OMIHHOI KapTH) Ta HE3aKOHHOT'O BHECEHHS HEJIOCTOBIPHUX JIAHUX 0
oQiIIHHOT MEINYHOI TOKyMEHTAIlli, 3 MoJaIbIIuM O(OPMICHHSM CBIJIOITBA PO
HApO/DKCHHS JUTUHU 13 3a3HaYCHHSIM HEIPaBIUBOi 0COOH SK MaTepi.

3nmounaHN  TwtaH, iHImIAoBaHuid OCOBA 13, mnepenbawaB ymuCHY
danpcudikamico MEPCOHATBLHUX JAHUX TOPOAULII 3 MeTow (hopManmbHOTO
Y3aKOHEHHsI TepexoJly JIWTUHM BIJ O10JOTIYHOI Marepl A0 TpeTix ocid 0e3
JOTPUMAaHHS TIPOIEAYPH YCHUHOBICHHS, BCTaHOBIEHOI CiMEHHUM KOJEKCOM
VYkpaiau Ta IHITUMA HOPMAaTHBHO-TTPAaBOBUMHU aKTaMH.

VY pe3ynbTaTi BTpy4YaHHs IPABOOXOPOHHUX OpraHiB [ili HE OyJM TI0BEJEHI 10
(GbakTUYHOTO 3aBEpIICHHS, OJHAK, SK 3a3HAYEHO y MarepiajaXx KPUMIHAIHHOTO

npoBakeHHs, OCOBA 13 Bxuna Bcix [id, sKi BBakajla HEOOXIJTHUMH IS
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JOCSITHEHHST 3JIOYMHHOTO pe3yJjbTaTy, IO CBIAYUTH MPO HASBHICTH O3HAK
3aKIHYEHOTO 3amaxy BiAMOBiAHO 10 monoxeHb cT. 15 KK Vkpainu. Ilig uac
PO3IIIAYy TaHOI CTIpaBU CYJl 3BEPHYB yBary Ha Te, 10 METa €KCIUTyaTarlii JI0IuHA
cTocyeTbess 000X (opm 3nmoumHy, mependadenoro cr. 149 KK Vkpainu, — sk
TOPTiBJI JIFOIBMH, TaK 1 3AIACHEHHS I1HIIOI HE3aKOHHOI YTrOAW MO0 JIOAUHU
(BepOyBaHHs, MEPEMIIIICHHS, IEPEXOBYBAaHHS, TIepeaada ad0 oepKaHHs JIOIUHNA).
OT:xe, HasBHICTb TaKOI METH SIK €KCILTyaTallisl JIOJUHHU, iKa 0yJia 00’ €KTOM TOPTriBil
J0JpMHA a00 HE3aKOHHOI YroJu IIOAO0 JIOJWHU (BepOyBaHHSA, MEPEMIILIECHHS,
NEepPEXOBYBaHHS, Iepenadya abo OJiepKaHHS JIOJWHHU), TAaKOX € MPeaIMEeTOM
JIOKa3yBaHHS y KPHUMIHAJIbHOMY IMPOBAXKEHHI.... TaKUM YUHOM, KpPUMIHAJIbHE
npaBonopyiieHHs (3mounH), nependadene cr. 149 KK Vkpainu, micTuth Taky
00OB’SI3KOBY O3HAKy K MeTa Woro BYMHEHHsS. lle 37104MH MOXKe€ BUYMHSATHCH
BUKJTFOYHO 3 METOIO KCIUTyaTallii JIIOJUHHU, sIKa € 000B’SI3KOBUM €JIEMEHTOM 000X
oro Qopm: SK TOPriBil JIOABMH, TaK 1 3JIOYMHY M0 BYHHAETHCA y (opMi
BepOyBaHHs, MEPEMIILICHHS, NIEPEXOBYBaHHs, Mepeaadl ado OJep:KaHHS JIIOJIUHU.
To6to, OCOBA 13 iHKpUMIHOBaHO BYMHEHHS Jii, COPSIMOBAHUX Ha Tepeaady
JUTHUHM, y BUIIIEBKa3aHuii crioci6. [lepenauy x moauau — manonitHboi OCOBA 36
— 3 METOI0 i1 eKcCIUTyarailii oOBUHyBaueHI HE 1HKpUMiHOBaHO. Pa3zom 13 Tum, y
TEKCTI OOBHHYBAJIBHOTO aKTy BIJACYTHI BKa3iBKU Ha  (OpMYIIIOBaHHS
0oOBHMHYBaueHHs, a TakoX Ha MoTuBH, 3 sSkux OCOBA 13 3pilicHuna nii,
CIpsIMOBaH1 Ha Tiepeiavy TUTHUHHU.

Takum 4YWHOM, I1HKpUMIHYIOYM OOBMHYBAY€HIM 0c001 OpraHizarito
HE3aKiHYEHOTO 3amMaxy Ha Tepeaady JIOJWHU, BUMHEHOI 1070 MajOoJiTHBOTO, 3a
MIOTIEPETHBOI0 3MOBOIO TPYIOI0 0Ci0, CIy>KOOBOIO 0CO00I0 3 BHKOPUCTAHHSIIM
Ci1y’k00BOT0 CTAaHOBHIIA, OPTaH JOCYAOBOTO PO3CIiTyBaHHS y C(HOPMYIHOBAHOMY B
0OBHHYBaJIbHOMY aKT1 0OBHHYBaueHu# BKasas npo te, mo OCOBA 13, po3ymitoun
HeoO13HaHicTh OCOBA 14 Ta BaritHoi OCOBA 15 B muTaHHSIX o(OpMIICHHS
npaBa Ha yCHHOBJICHHSI, MOBIJIOMHUJA M, IO JOMOMOXXE TPUHHSATH IOJOTH Ta

opopmutu qutuny OCOBA 15 Ha im’s OCOBA_14.
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Pazom 13 TuM, MeTy (€KCIulyaTaIlito moTepIijioi 0cCoOM) Ta MOTUB BUMHEHHS
OCOBA 13 takux aiil, CHpsIMOBaHHMX Ha Tiepeady JIIOJAWHH, SIKI € 000B’ I3KOBUMH
O3HaKaMH Cy0’€KTUBHOI CTOPOHU CKJIaay 3JI04MHY, mepeadoadenoro 4. 1 ct. 149 KK
VYkpainu, o0OBUHYBaueHIi He I1HKPUMIHOBAHO 1 BHWTH 3a MEXI TaKoro
0oOBWHYBaudeHHS CcyJ HE BripaBi. CBOIM MpaBoM Ha 3MiHY OOBHHYBAYEHHSI IPOKYPOP
IPOTATOM TPUBAJIOrO CYJI0BOTO PO3IIIAlY HE CKOpUCTaBcs. BpaxoByroun BUKIaAeHE
Cyn yxBamuB: «OCODBA 13 Bu3HAaTM HEBHHYBAaTO y IIPEA’ SIBICHOMY
oOBHHYBaueHH1 3a 4. 3 cT.cT. 15, u. 3 cr. 27 , u. 3 cr. 149 KK VYkpainu Ta
BUIpPABAATH, Yepe3 BIJCYTHICTb B JisiHHI OOBHHYBa4€HOI CKJIaay I[bOTO
KPUMIHAJILHOTO ITPaBONOPYILIEHHSD.

ToOto, Cyn AifIIOB BUCHOBKY IPO BIJICYTHICTh Yy JiIX OOBUHYBaY€HOi 0COOU
CKJIaJly 1HKPUMIHOBAHOTO KPHUMIHAJIBHOI'O MPABOMOPYIIEHHS, OCKUIBKA HE OyIlo
JIOBEICHO KJIFOYOBOTO €JIEMEHTY — METH EKCILTyaTallii JI0JUHH, Ka € 000B’ A3KOBOIO
03HAKOI0 CKJIady 3704nHy, nependadenoro ct. 149 KK Vkpainu. Takox He Oynu
BCTAHOBJIEHI YMHUCEJ Ha €KCIUTyaTallil0, MOTUBH TaKoi repeaadi Ta 00CTaBUHH, 1110
BKazyBali O Ha HAsIBHICTb HE3aKOHHOI Yroaw I1moao ocobu. BpaxoByrouu
HEMOXJIMBICTh CYJy BUXOJUTH 3a MEX1 OOBUHYBauCHHs, iK€ HE OYyJI0 3MIHEHO B
XOJll CYJOBOI'O pO3IJsiAy, CyA BHU3HAB, L0 y Mpea sBIEHOMY OOBHHYBau€HHI
BIJICYTHI IIPABOBI1 MiACTaBH JJIsI KPUMIHAJIBHOI BIJIIOBIIATLHOCTI.

Ile#t BUpOK CTBOPIOE BXKIMBUN MPABOBUM MPEIECHT, 1110 (HOPMYy€ CTaHAapT
JIOBEJICHHS CKiIaay 3710unHYy, 3a ctarTeto 149 KK Ykpainu. Cyj 4iTKo OKpeciuB, 10
HAsSBHICTh METH EKCIUTyaTallii € He JUIIEe 03HAKOK 00’ €KTUBHOI CTOPOHH CKJIAmy
IPABOMOPYIICHHS, ajie ¥ MPeIMEeTOM O0OB’S3KOBOTO JTOKa3yBaHHS. Takwil Tiaxis
BKa3y€ Ha MOILIUPEHY MpobiieMy — HEAOTPUMAaHHS Ta He3a0e3MeUeHHs HaJIeKHOTO
CTaHAApTy JOKa3yBaHHS Ha CTaAisX AOCYAOBOIO Ta CYAOBOTO PO3CIIyBaHHS, 11O,
y CBOIO Yepry, BIUIMBAE HA MPABOBY OOIPYHTOBAHICTh 1 3aKOHHICTh MPE ABICHUX
0o0BHHYBaueHb. B 1aHOMYy KpUMiHaJIbHOMY MPOBAIKEHHI 3aKIHUEHO MIATOTOBKY A0
anessiitHOTO Po3rJIsiAy, 1 0yJIO MPU3HAUYECHO aNeAIIHHUN PO3TIIs/I.

AHanoriyHi No3uLii CyiB BXxe BigoOpaxkanucs y pimeHHsx B 2025 poui. Tak,

BUpokoM CyBOpOBCHKOT0 paiioHHOTro cyay micta Onecu Bia 26 ntotoro 2025 poky
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y crpasi Ne 523/19054/24 [39], migcyaHa ocob6a CBOIO MPOBUHY BH3HAJIA ITOBHICTIO,
TOOpOBUTBPHO HajaBaja 3i13HABAJIbHI IIOKa3W, € paHillle HE CYJIUMOI0 0CO00I0,
CaMOCTIHHO BHIXOBYE HEMOBHOJITHIO JUTHHY. Ha miacraBi  CyKYIHOCTI
BUKJIQJICHOTO, 3 JOTPUMAaHHSIM TMPHUHIUIIB CIPABEIJIUBOCTI, CIIBMIPHOCTI Ta
1HIUBITyami3allii MokapaHHs y TaHOMY KpHUMIiHAJIHHOMY MPOBAKEHHI, OEpydH 110
yBaru JOCIHIKEHI MiJ 4ac CyIOBOTO PO3IIIALY OOCTaBHHM, XapaKTep 1 CYCIIbHY
HEOE3MEeYHICTh J0BEICHOI0 0OBMHYBAUYEHHS, TPU MPU3HAYEHHI BKa3aHil MACYH1N
MOKapaHHs Y BUJI1 M030aBJIEHHS BOJI1 HA BU3HAYEHUM caHKIisiMuU 4.4.1, 2 cT.149 KK
MIHIMAJIbHUM CTPOK, 31 3BUIBHEHHSIM 1i BiJ BiAOyBaHHA mokapaHHsi. Cyaom
J0JIATKOBO OYJI0O BpaxoBaHe JIOOPOBLIbHE MepepaxyBaHHs KOH(PICKOBAHUX KOIITIB
Ha 30poiiHi cuin YKpainu.

Sx BWAHO 3 HAaBEICHOI CTATHCTHKH, CYAH HEIOOIIHIOTh TKKICTh
KPUMIHAJILHOTO TIPABOIIOPYIIEHHS TOPTIBISI JIIOJbMH, IO IPHU3BOJIUTH IO
YKOPIHEHHSI CTEPEOTUITHOIO MIAXOAY Y CyHOBiM mpaktuili. BomHowyac dactuHa,
€KCIIepTIB JO0JaTKOBO BKAa3yIOTh Ha KOPYIIIIO cepel NpaliBHUKIB CYyAOBOI Ta
IPABOOXOPOHHOI CUCTEMH, 1110 CYTTEBO MOCIa0II0€ €hEKTUBHICTh KPUMIHAIBHOTO
nepeciiyBaHHs 3JI0YMHINB. BHacniiok 1pboro ocoOu, MpUYETHI 10 TOPTiBIl
JIOJIbMU, YaCTO YHUKAIOTh CYBOPOrO MOKAapaHHs, 1110, CBOEK YEProro, MiIpUBaAE
JOBIPY CyCHJIbCTBA 10 CUCTEMU TIPABOCY/ IS

HanMmipHo M™’siki BUpOKM HE JMIIE 3HIKYIOTh TPEBEHTUBHUN eQeKT
MOKapaHHs, a i CTBOPIOIOTh CEPHO3HY 3arpo3y TpoMaCchKiil Oesmeri. Boan Takox
JEMOTHUBYIOTh IIPAaBOOXOPOHHI OpraHd B OOpOTHO1 3 UM BHIAOM 3JIOYMHHOCTI Ta
CTaBJISITh MiJ CyMHIB 3yCHJUIA JAEpXKaBU y MPOTUIIT TOPTiBII JIIOJbMH, 1[0 MOXKE
IPU3BECTH J0 3pOCTaHHS MaciiTadiB 1OTO siBUMIA. JlomaTkoBuM (hakTopom, Mo
BIUIMBA€ Ha SKICTb BHPOKIB, € Te€, IO MPaBOOXOPOHHI OpraHud YKpaiHu
POJOBXKYIOTh CTHKATUCS 3 KOMIUIGKCHUMH BUKIWKaMH, TIOB S3aHUMHU 13
3a0€e3NeYeHHsIM MPaBONOPANIKY Ta peami3auiero (QyHKIId KpUMIHAJIBHOIO
nepecyiyBaHHsA B yMOBAaX BOEHHOTO CTaHy. 30KpeMa, BOHHU 3MYIIICHI aJanTOBYBaTH

CBOIO JISUTBHICTB J10 CKJIaJHUX YMOB, 1110 CKJIAIKCS Ha MIIKOHTPOJILHUX TEPUTOPISX,
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BKJIIOYAOYM OOpOTHOY 31 3pOCTAaHHSM BIMNCHKOBUX Ta BOEHHUX 3JIOYHHIB,
MOCWJICHHSIM TUBEPCIAHOT TISITHHOCTI Ta 1HIIMMHU 3arpo3aMu HaIllOHAJIbHIN Oe3Ierl.

Bonnodac, depe3 TUMUYacoBYy OKYMAIlil0 YaCTHHH TEPUTOpId YKpaiHu
Pociiicekoro  ®Dexaepartiero, MPaBOOXOPOHHI OpPraHM IO30aBiCHI MOYKIHUBOCTI
3MIMCHIOBATH TaM CIHII4l Ta OMNEPAaTHBHI 3aXOJH, IO YCKIATHIOE (iKcarlio,
pO3CIilyBaHHS Ta JOKYMEHTYBAaHHS BO€HHUX 3JIOYMHIB 1 3JI0YMHIB IPOTH
mroasiHocTi. Le, y cBOIO Uepry, CTBOPIOE BUKJIMKH ISl 3a0€3MeUeHHS MPaBOCY A,
OCKIJIbKM 0araTo KpUMiHaJIbHUX MTPOBA/IKEHb MOTPEOYIOTh JOKA30BOi 0a3H, JOCTYI
110 SIKO1 0OMeKeHui a00 MOBHICTIO 3a0okoBanwmii [137].

3a JaHUMU MDKHApOAHUX MpPaBO3aXMCHUX OpraHizailid, MoBHOMacHITaOHE
30poitHe BTOPTrHEHHSI CYTT€BO BIUIMHYJIO Ha (PYHKIIOHYBaHHS CYJOBOi CHUCTEMHU
Vkpainu. Boenni nii, pyHHyBaHHS CyAOBOi 1HQPACTPYKTypH, BUMYILIEHE
nepeMillieHHs] CyJiB Ta MpaliBHUKIB CYJOBOi aaMIHICTpallli, a TaKOX 3arpo3a
KUTTIO YYACHUKIB CYJOBOTO MPOIECY COPUUMHUIN 3HAYHI 3aTPUMKHU Y PO3TISIL
CIpaB, 30KpeMa KpUMIiHAIbHUX MPOBAKEHB, OB’ I3aHUX 13 BOEHHUMU 3JI0YMHAMHU
Ta MOPYIICHHSIMH MIXXHAPOJIHOTO r'yMaHiTapHoro mnpasa. Lle Bumarae Bijn nepxaBu
MOJIANBIIOT afanTallii MpaBoBOi CUCTEMH JI0 YMOB BOEHHOT'O 4acy, BJIOCKOHATICHHS
MEXaHI3MIB JIUCTAHIIIITHOTO CYJAOYMHCTBA Ta MDKHApOJHOI cCHiBOpaii y cdepi
IPaBOCY IS

TakuM ymHOM, BIACYTHICTh peajbHOI KPUMIHAIBHOI BIAMOBIAAILHOCTI 3a
TOPTIBIIIO JTIOABMU B Y KpaiHi, HIBEIIO€ BC1 3yCHIIJIS 3 MPOTHU 111 TOPTIBIIL JIFOAbMH, HE
BIJITIOBIJIa€ XapaKTepy 3JI0YHHY, 1 (AaKTUYHO YHEMOXKIIUBIIIOE HAJAI MPUTTUHCHHS
Ta MO0JIAHHS TOPTiBIIl JIIOABMHU, SIK HeOe3nmeuHoro spuma [ 138].

B Jlep>xaBHiii UTbOBIN COIiabHIN MTporpami MPOTHIT TOPTIBIII JIIOABMHU Ha
nepion no 2025 poky, sika Oyna 3aTBepAkeHa po3nopsypkeHHsM KaOinery
MinictpiB Ykpainu Big 02 yepBHs 2023 p. Ne 496-p (nani 3a Tekcrom — [Iporpama
10 2025 p.) [61] Oyno 3anmponOHOBAaHO 3aCTOCYBaHHS KOMILJIEKCHOTO MiAXOAY 10
PO3B’sI3aHHS MPOOJIEMU TOPTIBIl JIFOABMU, SIKAW TOJISITAE y 3alPOBAIKEHH] €TUHOT
MOJIITUKY 3 MPOTHIl TOPTiBIl JIIOABMU HAa LUEHTPAJIBHOMY Ta MICLIEBOMY pPIBHI y

CHIBIpalll OpraHiB JEp>KaBHOi BIJIaJld, OPraHiB MICIEBOTO CaMOBPSITyBaHHS,
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IPOMAJICBKMX 1 MDKHApOJHUX 00’€lHaHb TOIIO, a TAKOX Yy ITOETHAHHI TaKHX
JIOBTOCTPOKOBUX Ta TMOTOYHUX 3aBJIaHb JIJISl BCIX JIEPKABHUX Ta HEACPIKABHHUX
OpraHiB Ta opraHizaiiii. A came mporpamor NpOoTUAIl TOpriBii JoasMu 10 2025
POKyY mependadeHo:

> BIJTHECEHHS 0C10, sIKI TOCTPaXKIAIH BT TOPTIBII JIOIbMH, 10 Cy0'€KTIB
npaBa Ha O€30IIaTHY IPABOBY JIOMOMOTY, 3 MPABOM iX MPEJCTaBHUIITBA B CyAaX,
IHIIUX JEp’KaBHUX OpraHax, opraHax MiCLIEBOTO CAMOBPSIyBaHHs, IEpel IHITUMHU
oco0aMu, CKJIaJaHHs JOKYMEHTIB IPOLECYAIbHOIO XapaKTepy;

»  po3poOWTH Ta 3aTBEPAWTH CTAHIAPTHI MPOLEAYpPH 3 pearyBaHHS Ta
PO3CIIiIyBaHHS BUMAKIB TOPTiBII1 JIIOJIbMU;

> NOCWJIUTH TPUKOPAOHHUNA KOHTPOJb i 3amno0iraHHs TOPTiBIi
JTIOABMH, 30KpeMa KOHTPOJIb 3a TepeOyBaHHAM Ta IOBEPHEHHSM JiTe 3-3a
KOPJIOHY;

»  BUABIEHHS Ta PO3KPUTTS 3JI0YHHIB, OB’ I3aHUX 3 TOPTiBJIEIO JIFOIbMH.

Ane, y Bume 3raganii [Iporpami 1o 2025 p. 3a3HaueHi, B O1IBIIOCTI HE HOB1
711 TPOTHU/III BKa3aHOMY TMPABOTOPYIIECHHIO, HaBiTh 0€3 3TraJIki MpO OCHOBHHI
1HIUKATOP YCIIIIHOCTI CHUCTEMH KPUMIHAJIBHOI BiAMOBIJAIBLHOCTI 32 TOPTIBIIIO
aroapMUA. TakKMM YMHOM, MDK 3aTBep/keHoro [Iporpamoro Ta BUMOTamu HalIMx
1HO3eMHHUX TapTHEPIB, IIOJI0 HAMPAMKIB MPOTHUJII TOPTIBIl JIOJAbMHU, € CYTTEBI
CYNepeyHOCT1, HAUOIBIIOK0 3 AKUX (PAKTUYHO € (PaKTOp peaslbHOrO MOKapaHHS 3a
KpUMIHAIILHO KapaHWil 37104MH. Taka cuTyallis Ha HaIl[lOHAJTbHOMY PiBHI CBIYHTH
npo Te, MO 3HAYCHHS KPUMIHAIBHOI BIATMOBINATBHOCTI 3a TOPTIBIIO JIFOABMHU
HEJIOOIIHIOIOTh, X0Ya BOHA M Ma€ BaXXJIMBE 3HAUCHHS 3 Oararbox npuuuH [139].

OTxe, HEMPOMOPIIIHHO M’SIKI TIOKapaHHS, SKI 3aCTOCOBYIOTHCSA JO OCi0,
3aCy)KeHUX 3a 3JI0YMHH, TOB’S3aHI 3 TOPTIBICIO JIOJABMH, CYTTEBO 3HIDKYIOTH
€(EeKTUBHICTh KPUMIHAJIBHOI BIJMOBIJAIBHOCTI Ta HE BHUKOHYIOTh (DYHKIIII
3arajibHOr0 1 CHEeHIaJIbHOrO 3amobiranHs. BicyTHICTh aJeKBaTHUX CaHKIIIH,
BKJIIOYAIOYM  peajibHe  1030aBi€HHS  BOJl, CYNEPEYUTh  MDKHAPOJHUM
3000B’s13aHHSIM YKpaiHu, 30kpema Bumoram Konsenuii Pangu €Bponu npo 3axoau

mojao nporuaii topriiat groaemu 2005 poky Tta Ilporokony OOH miono
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MOTIEPE/KEHHS, TPUIMHEHHS Ta TOKapaHHS 3a TOPTIBIIO JOJIBMH, OCOOJIHUBO
XKIHKamu 1 AiTbMu. B JleprkaBHii HITBOBIN COMiabHIN Tporpami IpOTUIIT TOPTiBIi
JIFOJTbMU B3araiii BIZICYTHS 3Tajika Mpo KPUMiHAJIbHY BIANOBIAAIBHICTH 3a TOPTIBIIIO
TroapMA.  3a3HadyeHl (aKTOpW HETaTUBHO BIUIMBAIOTh Ha MPaBO3aCTOCOBHY
MIPAKTUKY Ta MiAPUBAIOTH 3araIbHOIEPKABHI 3yCHILIS MO0 OOPOTHOU 3 TOPTIBIICIO

monabmu [137].

BucHoBku 10 po3ainy 3

1. BigznaueHo, 110 3arajibHi MiIX01 10 BIAMEKYBAaHHSI TOPT1BJI1 JIFOJAbMHU BiJl
IHIIMX KPUMIHAJIBHUX MPaBONOPYLIEHb I'PYHTYIOThCS Ha HEOOXIJHOCTI TOYHOTO
BCTAHOBJICHHS CKJIay 3JI04MHY, niependadeHoro ct. 149 KK Ykpainu, 1 yHUKHEHHS
TyOJIFOBaHHS BIJAMOBINAIBLHOCTI Y BHUIIAJIKaxX, KOJM KiHIIEBa MeTa JisiHHS Oyna
eKCIuTyararlii ocoou. SKIo Toprisis JIIOAMH 11010 0COOU 3aBEpIUINIIACS TPYIOBOIO
YU CEKCYaJbHOIO eKCIUTyaTall€ro, 1 Taka eKcruryaTaris mijamaaae mif iami crarti KK
VYkpainu (3okpema, ct. 150, 150-1, 304), To nomarkoBa kBajidikailis 3a HUMH HE €
000B’s13k0BO10. 1[I HOpMHU 3aCTOCOBYIOTHCS CaMOCTIHHO 110 0cCi0, sKi He Opanu
y4acTl y camiil TOpriBii JroibMHu 2060 He Oyiu 1i criiBydyacHuKaMu. BoaHouac, SKIio
Nii BUHHOI OCOOM OXOIUTIOIOTH O3HAKW IHIIUX KPUMIHAIBHUX MPABOMOPYIIEHb
(HampuKIIaa, HE3aKOHHE TepenpaBlieHHs ocid dYepe3 KOPAOH, MiaApoOKa
JIOKyMEHTIB), TO BOHHM MalOTh KBaJi(iKyBaTHUCS 3a CYKYMHICTIO 3JI0YUHIB, 13
3aCTOCYBaHHSM BIAMOBIAHUX cTtarel, Takux sk 332, 357, 358 KK VYkpainu. Lle
3a0e3mnedye MOBHOI[IHHE MPAaBOBE pearyBaHHS Ha BECh KOMIUIEKC MPOTUIPABHOT
MOBEIIHKH.

2. Yunna pemakiisg ctatti 149 KK Ykpainn 3 2018 p., Xoua #f MiCTUTBH OKpeMi
HEJOJIIKH, 3arajloM CTBOPIOE HAJEXHY HOPMAaTHUBHY 0a3y [Js KPUMIHAJIbHOTO
nepeciaiyBaHHs 0ci0, BUHHUX Yy TOPTriBal JoabMu. OJHAK HEOJIHO3HAYHICTH
TIYMAu€HH4 1i MOJI0KEHb BUMarae (pOpMyBaHHS €IMHOI CyJIOBOT IPAKTUKH Ta OLIbIII
YITKOI'O PO3MEKYBaHHSA TOPTiBIl JIOJbMHU 13 CYMDKHUMHU MPaBONOPYLIEHHSMHU.

Oco0MBO aKTyaJIbHUM € BUHAUTU €IUHUA TIAXIA J0 TIYMAdeHHsS KIIOUYOBUX
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MOHSTH, TAKUX K «EKCIUTyaTallisl», «yPa3IuBUN CTaH», «3T0j1a MOTEPHiIOi 0co0m»,
1110 3HAYHO BIUIMBAE HA PE3yJIbTaTH KPUMIHAJIBHOTO MTPOBAKEHHS.

3. He3Bakatoum Ha iCHyBaHHS JOCTaTHBO CyBOpuUX CaHKIINA y cT.149 KK
VYkpaiau, aHami3 cyA0BOi MPAKTUKHA CBITYUTH TIPO TCHJICHIIIIO MTPU3HAYEHHS O1TbII
M’ SIKMX BHUJIIB IOKapaHHS, 30KpeMa, YMOBHOTO 1M030aBiIeHHS BOJi. Taka mpakTuka €
MOILIUPEHOI0 HAaBITh Y BHUMAAKaX TPAHCHAIIOHAJTBHOTO XapakTepy 3JI0UMHY, IO
CTaBUTH MiJI CYMHIB €(EKTHUBHICTb HPOTUAIII TOPTIBIl JIOJbMU SK CHUCTEMHOTO
aBuiia. OKpeMUM NO3UTUBHMM BHHITKOM € crpaBa Ne 754/3/24, posrisiHyrta
JlecHIHCbKUM paiioHHUM cynoM M. KueBa, y sKii 3a cekcyajbHY €KCILTyaTalilo
MaJIOJITHBOI IUTUHU 1i O10JOTIYHOIO MATIP 10 CyJl MPU3HAUYMB peabHE MOKapaHHs
y BUINIAAL 8 pOKIB MO30aBieHHS BOJI. Takuil MiAXiA JEMOHCTPYE BH3HAHHS
0CcOOJIMBOi CYCIIJIBHOI HEOE3NMeKH, TMOB’sI3aHOi 3 eKCIUTyaTali€ro miTed, 1
HEOOX1JTHOCTI CyBOPOTO MOKapaHHsI BAHHUX OCI10.

Pa3om 3 TUM, cTaTUCTHKA 3aJIMILIAETHCS HEBTIIIHOO — KUIBKICTh OC10, peaibHO
OPUTSATHYTUX JIO BIJIMOBIJAIBHOCTI 32 TOPTIBIIO JIIOJAbMH, € HEBUCOKOIO, & BUPOKH
I10/10 TTOCAJI0OBUX OC10 B3arasi BiJICYyTHI IPOTIATOM OCTaHHIX mIecTH pokiB. [logiOHa
CUTYyallisl BUKJIMKAE 3aHETIOKOEHHS 3 OTJISiy Ha 3000B’s3aHHs YKpainu y cdepi
3aXUCTy NpaB JIOAMHU. YMOBHI BUPOKHM HaBITh y CEpHO3HHMX CIIpaBax, IO
CTOCYIOThCSI MDKHApOJIHOI eKcrulyaTaiii, (GopMyrOTh pPH3UKH OE3KapHOCTI Ta
HipUBAIOTh JOBIPY 10 mpaBocynns. [IpoOieMHUM 3anuIiaeThCsi 1 BUKOHAHHS
Jlep>kaBHOI HJIBOBOI COIIAIbHOI MPOTPaMU MPOTHUIIT TOPTIBII JIOJbMU HA TIEPioJ
1o 2025 poky, sika, TIOTPH 3aJeKIapOBaHi I1iJI1, Ma€ IEKIApATUBHUMA XapaKTep 1 He
3a0e3Mneuye peaqbHOro MOKPAIICHHS CUTYaIlli.

4. Ins minBuieHHS €(EeKTHBHOCTI KPUMIHAIBLHOTO TEpPEeCTiayBaHHSI Yy
CIIpaBax NPO TOPTIBIIO JIIOJbMH HEOOXIJHI KOMILUIEKCHI 3MIiHU: T1JIBUIICHHS
MIHIMAQJIBHOT'O TOKapaHHS 3a TOPTIBIIO JIIOAbMH, BIPOBAJKEHHSA IMOBHOI[IHHOTO
€JIEKTPOHHOI'O CYJI0YMHCTBA, ONTUMI3ALls NPOLECYyAIbHUX CTPOKIB, 3a0€3MEeUEHHS
MEXaHI3MIB CIIPaBEUIMBOrO PO3MOJALTY CIpaB MIXK CyJaMH, CTBOPEHHS €MHOTO
IiX01y A0 PO3YMIHHS BCiX O3HAK €KCIUTyaTallii, 3 METOI YITKOIO BUOKPEMIICHHS

BIJl 1HIOMX MPABOMOPYIIEHb, a TAKOX MOKPAILEHHS B3a€MOJIT MIX OpraHamu
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JIOCYJIOBOTO PO3CHiAyBaHHS 1 CyIOBOIO CHUCTEMOIO. JIuie 3a yMOBH peajbHOTO
BUKOHAHHS TIOJIO)KEHb KPUMIHAJIBHOTO 3aKOHY Ta HAJIEKHOTO MPOIECYaTbHOTO
3a0e3nedYeHHs] MpaB MOTEPIITUX MOXKHA JOCATTH CHPABEIJIUBOCTI M HAJIEKHOTO
3aXWCTy BiJ ONHIEI 3 HaitHeOe3mewHimoi cy4acHoi (Gopmu pabcTBa — TOpPTIBII

JIOABbMM.
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BUCHOBKH

VY nuceprauii 341HCHEHO KOMIUIEKCHE JTOCTIIKEHHSI KPUMIHAJIbHO-ITPaBOBUX
M1/ICTaB BIAMOBIAAJIBLHOCTI 32 TOPTIBJIIO JIFOJIbMH, BIATIOBITHO 10 YMHHO1 3 2018 poky
penakiiii ct. 149 KK Ykpainu. [IpoanaiizoBaHO YHHHE 3aKOHOIABCTBO, MI>KHAPOIHI
CTaHAapTH, NoJoxkeHHs: CTaTyTy MIbKHapOIHOTO KPUMIHAIILHOT'O CY]y, 3BITH 1100
TOPTIBII JIFOJbMH B YKpaiHi 32 OCTaHHI I ATh POKIB, CYJI0BY MPaKTUKY. OKpECIeHO
KJIIOYOBl HAIpPSIMA BJIOCKOHAJICHHSI MEXaHI3MIB MPUTATHEHHS 10 KPUMIHAIBHOI
BIJIMOBIJIAJIBHOCT] 32 II€H 3JI0YMH y Cy4YaCHUX yMOBaX, 3 OIVISAY Ha BUKIIMKH,
OB’ s13aH1 3 BOEHHUM CTaHOM 1 3MiHaMu ()OpM eKCIuTyaTarlii.

HaiiBaromimmmu HayKOBUMU pe3yJibTaTaMu pOOOTH € TaKl MOJOKEHHS:

1. Joeneno, mo penakmis cr. 149 KK Vkpainu, onosiaena 2018 poky,
Xoua ¥ HAONM3WIa KPUMIHAIBHO-TIPABOBY KOHCTPYKIIIO 10 MDKHAPOIHUX
CTaHJapTiB, OJHAK MOTpPeOy€e YTOYHEHHS ¥ PpO3MIMPEHHS, 30KpeMa B YaCTHHI
BU3HAYCHHS MTOHAThH «EKCIUTyaTallisD», «IIPUMYCOBA Mpalls 1 TPY10Ba €KCILTyaTatis,
«ypas3nuBUN CTaH», «BUKOPUCTAaHHS B 30pOMHOMY KOH(IIKTI», «CeKCyalbHa
eKcIuTyaTarisi Ta eckopt». OCTaHHIMH pOKaMHU akKTyalizyBajacs HEOOXITHICTh
YTOYHEHHSI O3HAKH E€KCIUTyaTallli «tBUKOPUCTAaHHS B yMOBaX 30pOHOT0 KOH(DIIKTY»,
10 HE CJIi/I OTOTOKHIOBATH 3 BOEHHMMH 3JI0YMHaMH, niependauennmu ct. 438 KK
VYKpainu, y KOHTEKCTI «BUTHAHHS LIUBUIBHOTO HACEJIEHHS ISl IPUMYCOBUX pPOOIT»,
OJIHAK BOHO Mae€ 3a0e3ledvyBaTH MPaBOBY KBali(iKallilo TPYyAOBOI €KCILTyaTarii
IUBUIBHUX 0CI0 y OyMiBHUITBI, JIOTICTHUIll, OOCIyroByBaHHI, HE3aKOHHOMY
nepeMileHH] YM 1HPPaCTPYKTYPHUX 3aBJIaHHSX, 1110 HE MiNaJal0Th 1]l KATETOPI0
npsiMux OOMOBUX [Iiid, Ta TEPUTOPIT YKpaiHu Oe3 BeJeHHsI O0MOBUX A1H.

2. BwuzHaueHO B KOHTEKCTI HOpM MIXKHAPOHOTO KPUMIHAIBHOTO CY 1Y, 1110
B IPaKTUIll HAIllOHAJBHUX CYJIB MOCTajla HEOOXIJIHICTh YITKOTO BIJIMEXKYBaHHS
CKJIaJIIB KpUMIHAJIBHUX MPaBoOINoOpyIIeHb, nepeadaueHux cr. 149 KK Vkpainu, Bin
BOEHHUX 3JI0YMHIB, periiameHToBaHux cT. 438 KK Ykpainu. Bunagku npumycoBoi
mpaili, CeKCyaldbHOI eKCIUTyaTallli, 3aJydeHHsS 10 HeOOHOBMX 3aBJaHb y 30HI

OOMOBMX MAi MarOTh OTPUMYBATH KPHUMIHAIHHO-TIPABOBY OIIIHKY SIK TOPTIBIIS
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JTIOJbMU Y CTICU(pIYHOMY KOHTEKCT1 30pOoiHOr0 KOHQIIIKTY, a HE TiIMIHIOBATUCS
abo myOiroBaTHCs 3 BOEHHUMH 3JIOYMHAMH, SIKIIO HEMae OE3MOCEepe/IHIX O3HaK
MOPYIICHHS MIKHAPOIHOTO TyMaHITapHOTO IpaBa. 3ampONOHOBAHO 3aKOHOJABYE
po3MexyBaHHSI 03HaK BoeHHUX 310unHIB (cT. 438 KK VYkpainn) i dopm Toprismi
JIOIbMHA B yMOBaX 30poWHOTO KOHGIIKTY. BUKOpUCTaHHS NUBUIBHHX OCIO Yy
TUJIOBIHM, OyIiBEeNbHIN, Meia, JOTICTUYHIA a00 TyMaHITapHIN HisSIIBHOCTI 0e3 1X
JTOOPOBUIBHOT 3roAM Ciif BU3HABATH (OPMOIO eKcruryartaiii B mexax cT. 149 KK
VYkpaiHu, SKIIO BOHO HE CYNPOBOIXKYETHCS  €JIIEMEHTAaMH  MOPYIICHHS
MIKHApPOJIHOTO TYMaHITaApHOT'O MTpaBa.

3.  OOrpyHTOBaHO HEOOXIJHICTh PO3IIMPEHHS MOHATIMHOIO amnapary
3JI0YMHIB Yy c@epi TOPriBii JIIOJAbMH HUISIXOM BKJIIOYEHHS 10 TEpeniky (Gopm
eKCIUTyaTalli TakKuX KaTeropii, siK: IpUMycC J0 y4acTi B 30pOoHOMY KOH(QIIIKTI HE B
00MOBUX (PYHKIIAX; 3aJy4SHHS O BOJOHTEPCHKOI UM JIOTICTHUYHOI A1sNIBHOCTI O€3
3roAi, BUKOPUCTaHHS JIT€d Yy BOEHHIM TmpomnaraHji, 30KpeMa MUISIXOM iX
MepeMIIICHHS, TMEePeBe3eHHsT ab0 3allydeHHs JO ydacTi B MyOJIYHUX 3axXojiax,
iHpopMaIiiHUX KaMIlaHigX, 3WOMKaxX, MeJlaakiisX 3 METOK MiATPUMAaHHS B
CyCHIJIBCTBI 30pOoHHOr0 KOHQUIIKTY abo JeriTuMmarnii OKymamiiHOl BJIaaH, IO
CyNepeyuTh MIKHAPOIHUM CTaHAapTaM 3aXUCTY MPaB JUTUHH; TPUMYC 10 TPYI0BO1
JISUTBHOCTI T BUTJISZIOM €BaKyallii, HaJlaHHS COIIAJIbHOTO 3aXHUCTy abo ydacTi B
TYMaHITapHUX 1HIIIaTUBAX, KOJIHM (paKTUYHO HAsSIBHA EKCIUTyaTallisl TUTUHU Yepes ii
Ypa3JMBICTh, 30KpEMa y BUTJIA/I NMPUMYCOBOI poOOTH, fKa € (PI3UYHO BAXKKOIO,
30KpeMa IIIAXOM 1X TIEpPEeMIIeHHSs, IEPEBE3CHHS, IPUMYC J0 TPYAOBOI MiSUTBHOCTI
I BUTJISIZIOM €BaKyallii 4d COIiaIbHOTO 3aXHCTY.

4. ApryMeHTOBaHO HEOOXIJHICTh YTOYHEHHS Ta PO3IMIUPEHHS TOHATTS
«ekcruryaranis» B cr. 149 KK VYkpainu, 30kpeMa BUKOPUCTaHHS PENPOIYyKTUBHOI
(yHKUIT )KIHKY [UTIIXOM PUMYCOBOr0 ab0 ypas3iIMBOro 3a1y4€HHs J0 CypOraTHOTO
MaTEepPUHCTBA, 10 BIMOBIJA€ MIXKHAPOJHUM CTaHJApTaM 3aXUCTy MpaB JIIOJAUHU, a
Takoxk cynoBiid npaktuul €CIII y cipaBax mo0 npaB AUTUHU Ta KIHKU. Takox
OPOMOHYEMO JTONOBHUTH mpuMitky g0 cr. 149 KK Vkpainm Takum

dopmymoBannsaM: «Ilin ekcrutyaraifiero y Il CTaTTI TaKOX CIiJl PO3YMITH
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BUKOPUCTAHHS OCOOM 3 METOI0 HAQJaHHS CEKCYallbHUX IIOCIYT, 30KpeMa Tif
BUTJISIZIOM JIISUTBHOCTI, OB’ S3aHOI 3 HaJaHHSAM €CKOPT-IIOCTYT, SKIIO Taka ocoba
OyJa BTSITHyTa y BIJIMOBIIHY JISUTBHICTh NMUISIXOM OOMaHy, 3J0BKHUBAHHS JTOBIPOIO,
BJIQJIOI0 UM ypa3IMBUM CTaHOM, a00 SKIO BOHA TMepeOyBae y CTaHi €eKOHOMIYHOI,
COIIATPHOI YU TICUXOJIOTIYHOT 3aJIEKHOCT1»

5. OOrpyHTOBaHO JIOIIbHICTh 3aKOHO/IaBUOTO PO3MEXKYBAaHHS AISUIBHOCTI,
0 Ma€ O3HAKU €CKOPT-MOCHyr (K (GOopMH HaJaHHS IJIATHUX CYHPOBIIHHUX YU
COIlIaJIbHUX MOCITYT 33 B3aEMHOIO 3T0JI0I0 CTOPIH), 1 J1H, 1110 CTAHOBJIATH CEKCYaJIbHY
eKCIUTyaTalllo, IK CKJIaJJOBOI KPUMIHAJIBHOTO MTPaBONOPYIIEHHS TOPT1BIIL JIOJbMU 3
O3HaKaMH BepOyBaHHS, YTPUMaHHS, TEPEMIIICHHs. 3alpolOHOBAHO JIOMOBHUTHU
KpUMiHAJIbHE 3aKOHOJABCTBO HOPMOIO, sika AudepeHiiitoBaia 0 KPUMIHAIBHO
KapaHe BTATHEHHs B TNPOCTUTYII0 a0O0 TOPTiBIIO JIIOJBMH BiJl JETaJbHOI,
N0OpOBIIILHOT KOMEPLIMHOI A1SUIBHOCTI TOBHOJITHIX 0¢i0 y cdepi ecKkopTy, 110 He
CYNPOBOIKYETHCS TPUMYCOM UM HACHIIBCTBOM.

6. Bcranosneno CUCTEMHY HEBIAIIOBIIHICTH MK KUIBKICTIO
PO3CIiIyBaHUX KPUMIHAJIBLHUX MPOBAKEHB 1 KUIBKICTIO €()eKTUBHO 3aBEPIICHUX
cyaoBux mnporiieciB. [Iporsrom 2020-2024 pokiB KUIbKICTh BUPOKIB 3a cT. 149 KK
VYkpainu 3anummanacs cradibHO HU3bKOM0: 29 — 2020 poky, 24 — 2021 poky, 18 —
2022 poky, 35 — 2023 poky, 19 — 2024 poky. 3HayHa yaCTHMHA BHPOKIB Maja
YMOBHHMI XapakTep, IO 3acBiuy€ HEOOXITHICTh 3alpOBaJKEHHS CHUCTEMHOTO
MiJIX0AYy JO TOCHJICHHS PEaJbHOI0 ITOKApaHHS, SKE BIAMOBIZAI0 O BHCOKOMY
CTYIIEHIO CYCITIJIBHOI HEOS3MEYHOCT1 3JI0YHHIB, TIOB’ I3aHUX 13 TOPTIBJICIO JIFOJbMH,
110 MOYJTHBO Pealli3yBaTH MUISIXOM 301IBIIIEHHS MIHIMAJILHOTO PO3Mipy MTOKapaHHSI.

7. AHamiTHYHHA orisan auHaMiku 3io4yuHiB 3a cT. 149 KK Vkpainm 3a
nepion 2020-2025 pokiB IEMOHCTPY€E HEPIBHOMIPHICTh peecTparli IpOBaKEHb:
BIJl HauBumoro nokazHuka 2022 poxky (monag 140 oOnikoBaHMX 3J0YMHIB) AO
MiHIMaJIbHOTO TIoKa3HHUKa 105 3mounHiB 2024 poky Ta 65 3a mepuil 4OTUpH MicsALl
2025 poky. be3ymoBHO, miJicTaBaMU TAaKOl CTAaTHUCTUKU €: peajbHa OOMEXKEHICTh
pecypciB HaiioHanpHOT moiiii (YuMalio mpariBHUKIB MOJIIIIT 3aXUIIAI0Th Y KpaiHy

Ha moji OO0l0); MPUIMHEHHS PO3CIIyBaHHA 4Yepe3 (PaKTUYHY HEMOXJIHMBICTh
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MIPOBEJICHHSI JIOCYJIOBOTO PO3CIIYBaHHS CHOpaB Yy 3B’S3Ky 3 BIJACYTHICTIO
€JIEKTPOIOCTAaYaHHs, MOOUTI3alll€l0 YYaCHHUKIB CIpPaBH, AKTHBHUMHU OOHOBHUMU
JSIMH, TIOBITPSIHUMH TPUBOTAMU; MPIOPUTETHICTH 1HIMUX KaTErOpid KpUMiHATHHUX
IIPABOMOPYIIEHh B YMOBax BiHU. [lompu cTaTUCTUYHE CKOpPOUYEHHS, (haKTHIHUN
pPiBeHb KPUMIHAJIIBHUX MPABOMOPYIIEHb TOPTiBJIl JIOJBMH 3QJIAIIUBCS BHCOKHM,
OJIHaK KUIbKICTh OOBUHYBAJIbHUX aKTiB, HAMPABJICHUX J10 CY/y, HE3HAYHa.

8. BcraHOBNEHO TEHIEHIIIO 1O YacTOro 3aCTOCYBaHHsS 3BUILHEHHS BIJ
KPUMIHAJIBHOI BITIOBIJAIILHOCTI 33 YMOBH ILIMPOT'O KasITTS, CIIPUSIHHSA PO3CII1YBaHHIO,
CIUIATH TPOLIOBUX KOILITIB JUIsl AONOMOTY 30poiiHUM cuiaMm YKpainu, mo 2024 poky
CTaHOBWJIO TIOHA]] TIOJIOBHHY BCIX CIIpaB, JOBEACHUX J0 CyAy. Y CYJOBii MpaKTHIIi 32
2024-2025 poku HE BUSIBIEHO BHUIAJKIB MPU3HAYEHHS NMPUMYCOBUX MEAMYHHUX a00
BUXOBHHMX 3aXOiB. YCl NPOBA>KEHHs 3aBEPILIEHO a00 OOBUHYBAJLHUMH BUPOKAMH,
a00 3BUIBHEHHSIM BiJ TOKApaHHS, ajieé OJMH BUIIpaBIyBalbHUN BHUpPOK 2024 poky
BKa3y€ Ha CYTT€BI HEIONIKM TMPOILEAypU JOKa3yBaHHS eKCILUIyartallli I dac
PO3CIiIyBaHHS LIbOTO MPABOMOPYIIICHHS.

9.  ApryMeHTOBaHO HEOOX1THICTh yAO0CKOHAJICHHS MeXaH13MIB
MPUTSATHEHHS 710 BiAnoBiganpHOCTI 3a ¢T. 149 KK Vkpainu nuisixom: a) miIBUIIICHHS
MIHIMAJIbHUX CTPOKIB TIOKapaHb y BHU1 MO30aBIEHHS BOJI JJIs KBasli(hiKOBaHHUX
CKJIQJ[IB TOPTIBJI JIIOJABMH 3 METOI YHEMOXJIMBUTH YMOBHE HE3aCTOCYBaHHS
MOKapaHHS 3a Takl 3J04YMHM; O) TMpoIecyaabHOrO 3a0€3MEUYCHHS 3aXHUCTY
MOTEPIUINX HUIIXOM OOMEXEHHS CTPOKY pPO3TJIANY CIpaBU CYJIOM 1 TapaHTId
HEJIOMYIIIEHHS MIOBTOPHOI BIKTUMI3aIlii; B) MIABUIICHHS €(EKTUBHOCTI JOCYI0BOTO
po3ciigyBaHHs Yepe3 (paxoBy MiATOTOBKY CIIIUUX, MPOKYPOPIB.

10. PexomMeHI0OBaHO BIOCKOHAJIUTH CYAOBY MPAKTUKY ILIIXOM PO3pOOICHHS
METOJMYHUX pekoMeHpaliii BepxosHoro Cyy 11010 OJJHAKOBOTO 3aCTOCYBaHHS CT.
149 KK Vkpainu, 30kpeMa B 4YacTUHI TIyMayeHHsS (OpM NpUMYCy, MOHATTSA
YPa3iIMBOIO CTaHy i OOMEXEHHS CTPOKY pO3IJIsAy CIpPaBH B CY/IL.

Taki noyioKeHHSI cnpsAMOBaHI Ha (POPMYBAaHHS LIIICHOTO W €(PEeKTHUBHOTO
MEXaHI13My IPUTATHEHHS 10 KPUMIHAJIBHOI BIAMOBIAIBHOCTI 3@ TOPTiBIIO JIOAbMU

B YKpaiHi, BIJIMEXYBaHHS BIJI I1HIIMX CYMDKHHUX CKJIAJIB KpPUMIHAJIbHHUX
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IPABOMOPYIIIEHb, 30KpeMa BOEHHUX 3JI0YMHIB, i y3TOJ)KEHHS HOPM HAI[lOHAJILHOTO

3aKOHOJIABCTBA 3 MI>)KHAPOIHUMHU ITPABOBUMHU CTAHJAPTAMH.
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JTOIATKHA
JopaTok A

IIpono3uuii 010 BHeceHH 3MiH 10 KpuMiHAJILHOT0 KoIeKCY YKpaiHu

3a pesyabTaraMd TMPOBEJACHOTO JOCHIHKCHHS PO3POOJICHO TMPOMO3UINT 3
YIOCKOHAJIIEHHS KPUMIHAJIBHOTO 3aKOHOJABCTBA, 30KpeMa  3alpOIOHOBAHO
Bukiiactu cT. 149 KK Ykpainu B Takiil pegakuii:

Crarra 149. Toprisns qoapMu

1. Topriiis JOJUHOIO, @ TAK CaMO BepOyBaHHS, IEPEMIILICHHS, IEPEXOBYBaHHS,
nepenaya abo oAepKaHHS JIIOAMHM, BUYMHEHI 3 METOI eKCIUTyartarii, 3
BUKOPUCTAHHSAM IPUMYCY, BUKPaJICHHs, 00MaHy, IIaHTaXy, MaTepladbHOI UM 1HILIOT
3aJIEKHOCTI OTEPIILIIOr0, MOro ypa3uBOro cTany ado miKynmy TpeThoi ocodu, sika
KOHTPOJTIOE TTOTEPITIIOT0, AJIi OTPUMAHHS 3rOAN Ha HOTO eKCILTyaTallio, -

KaparThCs M030aBIEHHSIM BOJII HA CTPOK Bl TPHOX /10 BOCBMH POKIB.

2. Jlii, mnepenbaueHi dYaCTHHOIO TIEPIIOK IIi€l CTATTi, BYHMHEHI MIOJ0
HETOBHOJITHHOTO 200 I0JI0 KUILKOX 0C10, a00 TOBTOPHO, a00 3a MOMEPEIHBOIO
3MOBOIO T'PYMOK 0Ci0, a00 CIIy’KOOBOIO 0CO00I0 3 BUKOPHCTAHHSAM CIIY>KOOBOTO
CTaHOBHIIA, a00 MOEIHAHI 3 HACUJILCTBOM, SIKE HE € HEOE3MEeYHUM ISl JKUTTS Ud
3JI0POB’Sl MIOTEPHIIOr0 YK HOTo OJIM3BKUX, a00 3 MOrPO30I0 3aCTOCYBAHHS TAKOTO
HACUJIbCTBA, -

KaparoThCs M030aBJICHHSAM BOJII HAa CTPOK BiJ CEMH 1O JBAHAIINTH POKIB 3
KoH(icKariero MaitHa abo 6e3 Takoi.

3. ii, mepenbaveHi 4aCTHHOO MEPIIO0 a00 APYTOIO i€l CTaTTi, BAMHEHI MO0
HEMOBHOJIITHROTO ~ MOTO  OaThbKaMH,  yCHHOBHUTENSIMH,  ONMIKYHaMH YU
NiKJTyBaJIbHUKaMU, a00 BUMHEH1 1[0JI0 MaJIOJIITHROTO, 800 OPraHi30BaHOIO TPYIIOLO,
a00 MoeHaH1 3 HACUIILCTBOM, HEOE3MEUHUM JJI KUTTA a00 30pOB’ s MOTEPIIIOrO
Yu Moro OJM3bKUX, a00 3 MOrPO30k0 3aCTOCYBAHHS TaKOTO HACHIIBCTBA, a00 SKILO
BOHU CIIPUYMHUIIN TSKKI HACIIJIKH, -

KaparoThCsl T030aBIEHHAM BOJII Ha CTPOK BiJl BOCBMH JI0 I’ SITHAALSTH POKIB 3

KoH(icKali€ero MaiiHa abo 0e3 Takoi.
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[Mpumitka. 1. ITig ekcruryaTalii€ro JIF0IMHA B 111 CTATTI CJIiJT pO3yMITH BCi hopMH
CEeKCyaJIbHOT eKCIUTyarTallii, BYMHEHHS JISHHS [ BHIJAIOM HagaHHA a0o
oprasizailii HaJlaHHS €CKOPT-TIOCIYT, BUKOPHUCTAHHS B MOPHOOI3HEC], TPUMYCOBY
npairo abo MpUMyCOBE HaJJaHHS TTOCIYT, paOCTBO a00 3BUYAl, MOAI0H1 10 padCTBa,
N1IHEBUIbHUN CTaH, 3AJIy4Y€HHs B OOpProBY Kabasy, BUJIyUYEHHS OpraHiB, NPOBEICHHS
JOCJII/I1B HAJ| JIIOAUHOIO 0€3 ii 3ro/id, yCUHOBJIEHHS (YI0UEPIHHSA) 3 METOIO HAXHUBH,
3aydeHHs 0 CypOraTHOTO MAaTEPHUHCTBA, MPHUMYCOBE OJIPYKEHHS, MPUMYCOBE
BTATHEHHS Y 3alHATTA JKEOPAalTBOM, BTSITHCHHS Y 3JIOYMHHY MJiSUTHHICTD,
BUKOPUCTAHHS y 30pOMHUX KOH(DIIKTAaX TOILLO.

2. Y crarrax 149 Tta 303 1mporo Kojekcy mij ypa3ivBUM CTaHOM OCOOM CIlij
pO3YyMITH 3yMOBJIEHUHA (I3SUYHMMHM YW TICUXIYHMMM BJIACTUBOCTAMU a0o0
30BHIIIHIMA 00OCTaBUHAMM CTaH 0COOU, KUl 030aBsie a0 0OMEXYE ii 37aTHICTh
YCBIJIOMIIIOBATHU CBOI Jiii (0€311sUIbHICTh) a00 KepyBaTH HUMH, IPUIIMATH 3a CBOEIO
BOJICIO CAMOCTIHHI PIIICHHS, YUHUTH OIp HACUIBHUIILKUM YH 1HITUM HE3aKOHHUM
JISIM, 30IT TSHKKUX OCOOMCTHX, CIMEHMHHMX a00 1HIIMX 0OCTaBUH.

2-1. BunHeHHs Oy1b-sIKO1 3 1, TIepe0aueHuX i€ CTATTEI0, 00 0CO0H, KA
nepebyBae B ypa3jIMBOMY CTaHI, 30KpeMa BHACIIJIOK 30pOHHOr0 KOHQIIKTY,
BOEHHOTO CTaHy, MacOBHX TIepeMillleHb, OKyMallli TepUTOpiil, BTPATH >KHTIA,
3ac00iB iCHyBaHHS a00 COIIAJIBHUX 3B’S3KiB, BHU3HAETHCS TOPTIBIICIO JIFOJIbMHU
HE3aJIeXKHO BiJ TOTO, YU BUYMHEHI TaKl J1i 3 BAKOPUCTAHHIM MPUMYCY, BUKPAJICHHS,
oOMaHy, MaHTaXy YU yPa3IUBOT0 CTaHy 3a3HaUYEHUX 0C10 a00 13 3aCTOCYBAaHHSIM YU
MIOTPO30F0 3aCTOCYBAaHHS HACWIHLCTBA, BUKOPHUCTAHHS CITYy>KO0OBOTO CTaHOBHIIA, a00
0c00010, Bij AKOi MOoTepnuinii OyB y MaTepilajibHIA YW IHIOIN 3aJIeXKHOCTI, a0o
MIJKYITy TPEThOI 0COOH, SIKa KOHTPOJIIOE TIOTEPIIJIOTO, JIT OTPUMAaHHS 11 30N Ha
€KCIUTyaTaIlito JIOANHHU.

3. BianmoBiganbHICTh 32 BepOyBaHHs, EPEMILLEHHS, IEPEXOBYBaHHs, Iepeaady
abo ozepkaHHS MAJONITHHOTO YW HEMOBHOJITHHOTO 3a III€I0 CTATTEI0 HACTa€e
HE3aJIEXKHO B1J] TOr0, Y4 BUMHEH] TaKl J1i 3 BAKOPUCTAHHIM IPUMYCY, BUKPAJACHHS,
oOMaHy, IAaHTaXXy YU ypa3IMBOI0 CTaHy 3a3HA4eHUX 0C10 a00 13 3aCTOCYBAaHHSIM YU

MMOTPO30K0 3aCTOCYBAHHA HACUIIBCTBA, BUKOPUCTAHHA CJ'IY)K6OBOFO CTaHOBHIIIA, abo
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0c00010, BiJ AKOi mOTeprniinii OyB y MaTepiajbHIA UM 1HIIN 3aJIeKHOCTI, a0o
iKYy TPEThOi 0COOH, IKa KOHTPOJIOE MOTEPIIOTO, /Il OTPUMaHHS ii 3roau Ha
eKCILTYaTarliio JIt0INHH.

4. Jlist 1i€l cTaTTi HE MOMIMPIOETHCS HA MISTHHS, BYMHEHI B YMOBaX 30pPOWHOTO
KOH(IIIKTY, SKIIO BOHMU OJHOYACHO € TIOPYIICHHSM HOPM MIKHApPOIHOTO
TYMaHITapHOTO TpaBa Ta MICTIATh O3HAKU 3JI0YMHY, IepeadaueHoro crarrer 438

uboro Kozekcy.



Honatoxk b

IHHOPIBHAJIBHA TABJINLA
10 npoekTy 3akony Ykpainu «IIpo BHecenns 3min 10 KpuminajiabHoro
KOAeKCYy YKpaiHu (11010 MOCHJICHHS BIANMOBIAAIbHOCTI 32 TOPIiBJIIO
JIIOJIbMH)

3MICT MOJIOKEHHS (HOPMH ) YHHHOTO
3aKOHOJABCTBA

3MiCT BiATIOBIAHOTO MOJIOKEHHS (HOPMH)
IPOEKTY aKTa

Cratts 149. Toprisis qr0apMu

1. TopriBns NIOAWHOIO, a TaK CaMoO
BepOyBaHHS, MepEMIIICHHS,
MIePEXOBYBaHHSI, Mepenada abo oJep KaHHS
JIIOJIMHYA, BYMHEH] 3 METOIO eKCIuTyaTallii, 3
BUKOPUCTAHHSIM TPUMYCY, BHKpaJCHHS,
oOMaHy, MaHTaXy, MaTepialbHOI YM 1HIION
3aJIEKHOCTI TTOTEPIIIOTO, HOTO YPa3IuBOIO
cTaHy abo MiAKyIy TpeThoi 0colu, sKa
KOHTPOJIIOE TOTEPILIOro, Uil OTPUMAHHS
3rOM Ha MOT0 eKCILTyaTallito, -

KaparoThCcs TMO030aBJICHHSAM BOJI
CTPOK BiJl TPHOX /10 BOCBMH POKIB.

Ha

2. J1ii, mepenOayeHi YaCTHHOIO TEPIIOI0
i€l cTaTTi, BYNHEH] IIIOJ0 HEITOBHOIITHHOTO
a00 110710 KUTbKOX 0ci0, a00 MOBTOpPHO, a00
3a TIOTIEPETHHOI0 3MOBOIO TPYIIOK0 0Ci0, a0
Ciy’)k00BOIO  0c000I0 3 BHKOPUCTAHHSIM
CITy’KOOBOTO CTAaHOBHWINA, a00 TOEIHAHI 3
HaCUJILCTBOM, SIKe HE € HeOE3MEeYHUM IS
KUTTSI 9M 3JI0POB’Sl TOTEPIIIOTO YU HOTO
OnMu3bKUX, ab0 3 MOrpo30I0 3aCTOCYBAHHS
TaKoOro HaCWJIbCTBA, -

KaparoThCs 1030aBJICHHAM BOJI Ha
CTPOK BiJ I’ATH JO JABaHAIISTH POKIB 3
KOoH(icKali€ero MaitHa abo 6e3 Takoi.

3. [ii, nepenbadyeHi YaCTUHOIO MEPIIOI0
abo npyrorw mi€i cTarTi, BYMHEHI MO0

HETIOBHOIITHLEOTO Horo OaThbKaMu,
YCHHOBUTEIISIMH, OIliKyHaMH qu
MIKTyBaIbHUKaMH, a00 BUYMHEHI MI0J0

MaJIoJIITHBOT'0, 00 OpraHi30BaHO TPYIIOH,
a00 moeaHaHl 3 HACHILCTBOM, HEOE3IIEYHUM
JUISL KUTTS 200 3JI0pOB’Sl MOTEPIIOr0 Yd
fioro  Omu3pkuX, abo 3  MOTPO30I0
3aCTOCYBaHHS TAKOT'0 HACHJIbCTBA, 200 SKIIO
BOHHU CIIPUYMHUIIM TSDKKI HACIJIKH, -

Crartsa 149. Toprisist J101bMU

1. TopriBns JIOAWHOIO, a TaK Camo
BepOyBaHHS, MepeMIiIICHHS,
MePEeXOBYBaHHsI, mepeaada abo oaep KaHHS
JIIOJTMHY, BYMHEHI 3 METOI0 EeKCIUTyarallii, 3
BUKOPUCTAaHHSM TIPUMYCY, BHUKPAJCHHS,
oOMaHy, MIaHTaXy, MaTepialbHOI YM 1HIION
3QJIEKHOCT1 TTOTEPIIUIOTO, HOr0 Ypa3auBOIo
ctany a0o TIOKyIy TpeThoi ocodm, sKa
KOHTPOJIFOE TOTEPIIJIOro, i OTPUMAHHS
3roi Ha MOT0 eKCILTyaTallito, -

KaparoThCs MM030aBICHHIM BOJII HA CTPOK
BiJI TPHOX JIO BOCBMH POKIB.

2. Jii, mepenbaueHi YaCTUHOIO TEPIIOIO
i€l CTaTTi, BYUMHEH] IIIOJ0 HEITOBHOIITHHOTO
a00 110710 KUIbKOX 0ci0, a00 MOBTOPHO, a00
3a TOIEePeIHBOI0 3MOBOIO TPYIOI0 0¢i0, abo
CIIy’)k00BOIO  0C000I0 3 BHKOPHUCTAHHSIM
CITy’)KOOBOTO CTaHOBHINA, a00 TMO€aHAHI 3
HACHUJILCTBOM, SIKE HE € HeOE3MeuyHUM IS
KHUTTS. 9M 3JI0POB’Sl MOTEPIJIOr0 YU HOro
ONMU3bKUX, a00 3 MOTrPO30I0 3aCTOCYBAHHS
TaKoro HaCHJIbCTBA, -

KaparoThCs M030aBIICHHIM BOJII HA CTPOK
Bil ceMH 10 JBaHAAIATH POKIB 3
koH(ickariero MaitHa abo 6e3 Takoi.

3. Jlii, mepenbaveHi YaCTHHOIO TMEPIIOI0
abo Apyrow 1€l CTarTi, BYMHEHI 00

HEMOBHOIITHHOTO Horo OaTbKaMu,
YCHHOBUTEIISIMU, OMiKyHaMHU qu
MIKITyBaJIbHUKaMU, a00 BYMHEHl 00

MAaJIOITHBOTO, 200 OPraHi30BaHOIO TPYIIOLO,
a00 moeIHaHI 3 HACHJILCTBOM, HEOEC3IIEUHUM
JUTSL SKATTS 200 370pOB’Sl MOTEPIUIOTO YH
Woro  Omu3pkMX, abo 3  MOTrPO30I0
3aCTOCYBaHHS TaKOT'O HACHJIbCTBA, 00 SKIIO
BOHHU CIIPUYUHWIIH TSDKK1 HACIIKH, -




KapaloThCs T030aBJICHHSM BOJI Ha
CTPOK BiJl BOCBMHU IO II'SAITHAIATA POKIB 3
KoH(ickariero MaitHa abo 6e3 Takoi.

Ipumitka. 1. TIlix ekcmyartarieto
JIONWHU B IIA CTaTTi CIiJ PO3YMITH BCi
hopmu CEeKCyallbHOT eKCILTyaTartii,

BHKOPHCTAHHS B IOPHOOI3HECI, IPUMYCOBY
mpaio abo TPUMYCOBE HaJaHHS TIOCIYT,
pabcTtBo abo 3BMuYai, MoaiOHI 10 paOCTBa,
MMTHEBIIBHUIN CTaH, 3aJlydeHHS B OOpProBy
kabaay, BUJIYYEHHsS OpraHiB, MPOBEICHHS

IOCHIOIB  Haj JOAUHOI 0e3 T 3ronaw,
YCHHOBJIEHHSI  (YZO4YEpiHHSA) 3  METOI0
Ha)XWBH, TIPUMYCOBY  BariTHICTb  a0o
MPUMYCOBE  TIEpepHBaHHS  BariTHOCTI,
MIPUMYCOBE OJIPYKCHHSI, IPUMYCOBE
BTATHEHHS Yy  3alHATTA  KeOpanTBOM,
BTATHEHHS Yy  3J0YMHHY  JiSUIBHICTb,

BUKOPUCTaHHS Yy 30podHUX KOH(pIiKTax
TOIIIO.

2. ¥ crartsax 149 ta 303 nporo Konekcy
MiJ] ypa3TuBUM CTaHOM OCOOH CIIiJl pO3YyMITH
3yMOBJICHUN (DI3BMUHUMH Y TCUXIYHHUMHU
BJIACTUBOCTAMU abo 30BHINTHIMHU
00CTaBHHAMHU CTaH OCOOH, SAKUM MM030aBIIsie
abo oOMexye 1i 3MaTHICTh YCBIJOMITIOBATH
cBoi Aii (0e31iIbHICTh) a00 KepyBaTH HUMH,
IpUiiMaTH 3a CBOEI0 BOJICKD CaMOCTIiiHI
pIllIEHHS], YUHUTHU OIIp HACHIHHHUIIBKAM YU
IHIIUM HE3aKOHHHUM JiIM, 30Ir TKKUX
0CcO0OHCTHX, CIMEHHHMX a00 1HIITNX 00CTaBUH.

3. BigmoBimanpHICT, 3a BepOyBaHHS,
MEepeMIllEHHs, TEePEXOBYBaHHS, Iepeaavy
abo  oJepkaHHS  MAJIONITHBOTO UM
HETIOBHOJIITHBOTO 3a IIEI0 CTAaTTEI0 HACTa€e
HE3aJIEXKHO BiJl TOrO, YM BYMHEHI Taki Jii 3
BUKOPUCTAHHSIM TPUMYCY, BHKpaJCHHS,
oOMaHy, MIAHTaXy YU Yypa3IUBOrO CTaHy
3a3HayeHUX Oci0 abo i3 3aCTOCYBaHHSIM YU
MOTPO30K0  3aCTOCYBaHHS  HACHUIIBCTBA,
BUKOPUCTAHHS CITy>KOOBOTO CTAaHOBUINA, 200
0co0o0r0, B fAKOI moTepnuMii OyB 'y
MarepialbHId YW 1HINH 3aj]ekHOCTi, abo
MIJKYIy TPeThoi 0COOM, sIKa KOHTPOJIIOE
MOTEepPHIOro, A OTPUMaHHS ii 3roau Ha
eKCIUTyaTaIlilo JIFOIUHU.

KaparoThCsl MM030aBICHHIM BOJI1 HA CTPOK
Bi BOCBMH JO IISITHAOISITA POKIB 3
KoH(ickariero MaitHa abo 6e3 Takoi.

Ipumirka. 1.  Ilix  ekcrutyarariero
JIOJUHU B W1 CTaTTl CHiA PO3YMITH BCi
hopmu CeKCyaabHOT eKCIuTyaTartii,

BUMHEHHS [MIHHS M1 BUIUIAAOM HaJaHHS
abo opranizamii HaJaHHS ECKOPT-TIOCHYT,
BHKOPHUCTAHHS B MOPHOOI3HEC], TPUMYCOBY
mpamo abo TPUMYCOBE HAJaHHS TMOCIYT,
pabctBo abo 3BMYai, MoaAiOHI 0 palcCTBa,
MITHEBUIBHUM CTaH, 3aJy4eHHs B OOproBy
Kabally, BWJIYYCHHsS OpraHiB, MPOBEIACHHS

IOCHImIB Han JIIOOUHOI0 0Oe3 T 3ronw,
YCUHOBJICHHSI  (YZIOUYepiHHS) 3  METOIO
HAXXWBHU, 3allydeHHs JO CypOraTHOro
MaTEepUHCTBA, I[PUMYCOBE  OIPYXKEHHI,
NPUMYCOBE  BTATHEHHS y  3alHATTA
xKeOpalTBOM, BTSATHEHHS Y  3JIOYHHHY

TiSUTBHICTh, BHUKOPHCTAHHS y  30pOitHHMX
KOH(JIIKTaX TOILO.

2. V crartax 149 ta 303 uporo Konekcy
MiJ] ypa3IuBUM CTAHOM OCOOH CJIiJT PO3YyMITH
3YMOBJICHUH (DI3UYHUMHM YU TCUXIYHUMHU
BIIACTHBOCTSAMU abo 30BHIIITHIMHU
oOcTaBMHAMU CTaH OCOOH, SIKHM I1030aBiIsie
a0 oOMexye ii 3AaTHICTh YCBIJOMIIIOBATH
cBOI 11T (0e3MisITbHICTh ) 00 KEpyBaTH HUMH,
OpuiiMaTH 3a CBOEIO BOJICIO CAMOCTIHHI
pIIICHHS, YAHUTH OMIp HACWJIBHUIIBKUM YU
IHIIMM HE3aKOHHHMM [isIM, 30Iir TSKKHX
0CO0OHCTHX, CIMEHHMX a00 1HIINX 00CTaBUH.

2-1. BuwmHeHHs Oyap-fKOol 3 JIiid,
nepeadaveHux €K CTaTTEr, MO0 0Co0H,
sKa epedyBae B ypa3IHMBOMY CTaHi, 30KpemMa
BHACJIIOK 30pOHOT0 KOH(DIIIKTY, BOEHHOTO
CTaHy, MAacCOBHX IEpeMIilleHb, OKymMaIlii
TepuTOpiil, = BTpaTHM  KWTJIa,  3aco0iB
icHyBaHHsI ~a00  COLlaTbHUX  3B’SI3KIB,
BH3HAETHCS TOPTIBJICIO JIIOJHBMH HE3aJICKHO
Bi TOro, YM BuUMHEHI Taki mii 3
BUKOPUCTAHHSIM TPUMYCY, BHKpPaJCHHS,
oOMaHy, TIAHTXY Yd Yypa3IMBOTO CTaHY
3a3HaueHuX ocid abo 13 3aCTOCYBaHHSAM YU
MOTPO30I0  3aCTOCYBaHHS  HACHUJIbCTBA,
BUKOPHUCTAHHSI CIIy’KO0BOT0 CTaHOBHINA, a00
0co00r0, BiA sAKOi TmOTEepmumMi OyB 'y
MarepiaibHil 4K 1HIIH 3anexHocTi, abo
MiAKYIy TpPeThOi OCOOM, SIKa KOHTPOIIOE




MOTEPIIOro, Ul OTPUMAaHHA 1i 3roau Ha
EKCILTyaTaIliio JTIONHH.

3. BianoBigambHICT 3a BepOyBaHHS,
MePEMIIICHHS, TIEPEXOBYBaHHS, Iepeaaqy
abo oJIepKaHHS MaJIOJIITHBOTO qu
HEMOBHOMITHROTO 3a I[I€EF0 CTAaTTEI HAaCTae
HE3aJIEKHO BIiJ TOrO, YM BYMHEHI Taki Iii 3
BUKOPUCTAHHSIM TPUMYCY, BHKpPaJCHHS,
oOMaHy, IIaHTaXy YW Ypa3JuBOIO CTaHY
3a3Ha4eHUX 0ci0 abo i3 3aCTOCYBAaHHAM YU
MOrpO30I0  3aCTOCYBaHHS  HACHIIBCTBA,
BHKOPHUCTAHHS CITy>KOOBOTO CTaHOBHIIA, 00
0ocobor0, Bim K01 moTepmimmii OyB Y
MarepiaibHId YW 1HIIIM 3a’]ekHOCTi, abo
MIJKYIy TPeThoi OCOOM, $IKa KOHTPOIIOE
MOTEPITUIOTO, JUIsi OTPUMaHHS ii 3roau Ha
eKCILTyaTallito JIOUHU.

4. Iia 1i€i cTaTTi HE MONIUPIOETHCS Ha
TisTHHS, BYMHEHI B yMoBax 30poiHOro
KOH(QJIIKTY, SKIIO BOHHM OJHOYACHO €
MTOPYIICHHSIM HOPM MDKHApOIHOTO
TYMaHITapHOTO TpaBa Ta MICTATh O3HAKU
37I0YMHY, TependadeHoro crarrero 438
uboro Kogekcy.
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CTATUCTHUYHI IIOKA3ZHUKHU CYJAOBOI'O PO3I'JIAAY

KPUMIHAJIBHUX ITPOBA/I’KEHb )
HOoA0 TOPT'IBJII JIIOAbMMH (CT. 149 KK YKPAIHN)
3A 2020 - 2024 POKH

Homarok I'

Pi | 3araabn Y Tomy KijbKicTh po3riastHyTux 3arajibH IIpu3HayeHe NoKapaHHs, Kinbkicr
K a yucai NPOBa/I’KEeHb, O] a 3 HHUX 32 BiINOBiIHMMM YacTUHAMHU cT 149 b
KinpkicT | KilbKicT KiIbKicT KK Yxpainn HEpO3I.I
b b b SIHYyTHX
KpUMiHA | KpuUMiHa KpUMiHa CyA0BHX
JIBHAX JIBHAX Ben i3 3 HEX i3 JIBHHX no3oas 3 3 Mt | pposamx
TpoBaj npoBaj Oro | IMOCTAaHOBI | 3aTBEPAX | mnpoBaj JIeHHs1 | BHNpPOOYB | KoH}i pad eHb Ha
JKeHb 32 HKeHb Y EHHAM EHHSIM JKeHb 3a | BOJI HA AHHAM cxani KiHennb
cT. 149 3BiTHOM BHPOKY yroau ct. 149 TeBH Ui €10 3BiTHOTO
KK y po KK CTPOK,3 MaiiH nepiony,
Ykpainu | mnepioai BU3HAHH | Ykpaigm | AeTali3 a on
, 0 3a CT. A , 10 auiero
nepedyB 149 KK BUHYBAT oy CTPOKY
aJIM Ha Ykpainu octi NOBEPHY
po3rasiai , 10 Ti
B cyai HaAiHIT NPOKYpPO
y H 10 py
3BiTHOM cyay y y
y 3BiTHOM 3BiTHOM
nepioai y y
nepiozi nepiozi
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110)
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(2 -Big 0
BUIIPABJOB 5-10, 1 4.3.-
. —10-15) 0
yBaJIbHI




JMonaTox /1

3ATBEP.£DKY!O
¢ wK HavanbHuka ['YHIT

BIPOBAKENHs B npakthuny aisasnicts T'YHIT B Cymcbkiii obnacti pesynbraris
nceprauiitHoro aociimkenns Mycarenxo Bitu CepriiBau Ha Temy «KpumiHasibHa

BIANOBINAILHICTh 33 TOPIIiBIIIO JIIOABMUY

_{_—5;{23_ 2025 poky M. Cymu Ne

Yki1ana ekcriepTHa KOMicCisi 3 BMABJIEHHS, y3arajJbHeHHS Ta BIPOBAKECHHS
NO3UTUBHOIO A0CBIAY poOOTH Y CKIAI:

- 7.B.0. HauanbHuka cnigdoro ynpaenidHa I'VHIT B Cymcekiii obnacri,
nianoakosHuka noniuii Jlenucenko A.C.;

- navyanbHuka YKP T'VHIT B Cymchkil obnacti, mianonkoBHuKa mnomiuii
Komaposa O.I1;

- HavaibHWKa ynpasiinHg iHdopmauiino-aHaniTuuHol miatpumku [YHIT B
CymceKii obnacti, nonkosHuka nomiuii Ckopuka B.O.;

- HavyajbHUKaA yrpasiiHHa 6oporbbu 3 HapkosnouunHicTio I'YHIT B Cymcbkiii
obnacti, nianonkosruka noniuii Poiiko O.0.

Komicis posrnsHyna i ysarazbHuiia MaTepiajd HAayKOBHX HamnpalloBaHb
acnipanta kadeapu KpuMiHansHoro npasa HauioHanbHOT akajaemil BHYTpIiLIHIX
cnpas Mycarenko Bitu CepriiBiu Ha Temy «KpuMmiHanbHa BiINOBIAAJbHICTH 3a
TOPriB/MO JIIOALMMY» Ta HAa OCHOBI NPOBEJEHOr0 aHaxizy 3pobuia BHCHOBOK, LUO
HajaHi Mmarepianud MICTITh HHU3KY OOrpYHTOBAaHMX TEOPETHYHHX Ta MPAKTHYHUX
MO0KEHD | MPONO3UILIH, CPIMOBAHUX HA YAOCKOHAJIEHHS BUKOPUCTAHHS C/iAYUMH
niaposainami HauionansHol nomiuii Yxpaiu 3HaHb W00 MpaBHibHOL KBamidikawii

TOprisji MOABMHA Ta 11 BIAMEXKYBAHHS Bl CYMDKHMX AisiHb., 3a3Ha4yeHe Hajac



MACTABH 3aNpOBANMTH HajaHi Matepiaiu Ans iX BHKOPUCTAHHS B NpaKTHYHil
aigabtoeti I'YHITy Cymebkiit o6nacri.

[Tin yac BUBYEHHS pe3yabTaTiB HAYKOBHMX HANpPALLIOBaHb, SKi BiJ0OpaxkeHi B
HABYAILHO-METOAMYHHX MaTepianax, B Tomy uncii — GaxoBux BUAaHHIX YKpaiHu Ta
MIKHAPONMMX  BHAAHHSX, B3ATO 10 yBard ry6aikauii acmipanta kabeapu
Kpiminansioro npasa HauionanbHoi akaaemii BHyTpiluHix cnpas Mycatenko Bitu
Cepriigam, a came: «Mirpaiis Ta akTyanbHi nUTaHHA NPOTUAIT TOpPriBAi MOABMH,
nosssadi 3 30poiiHolo arpeciero Ha Teputopii YkpaiHu», «Kpuminansna
BIANOBIAANBHICTD AK €AMHKIT KpUTepill peanbHoi GopoTEOH 3 TOPriBieIO TOABMI,
«llepenyMoBH N0CTIDKEHHS KPUMIHATLHOI BiANOBIAANBHOCT 38 TOPiBIIO JTIOABMH B
YMOBaX BOEHHOTO cray», «O06’ekt Toprigni moabmuy», «eski acnexktd npoTuaii
TOPriBAi noabMu B Ykpaikiy, «[IpoTuais Toprisii TH0AsMU Nl 4ac BOEHHOTO CTaHy
B Ykpaini», «[TocuaeHns npoTuail Toprisai MoisMH B yMOBaX BOCHHOTO CTaHy B
Vikpaidi», «CyaoBe NpoBaJKeHHS y CrnpaBaX PO TOPriBNIO JIOABMH B YMOBAX
BOCHHOTO CTaHy», «PO3BUTOK KpHMiHANBLHOT BiAMOBIAATBHOCTI 32 TOPriBIIO MIOABMH
B YKpaiHi: ICTOpPUYHI aCNeKTH Ta CYYacHICTbY.

Marepianu HaykoBux HanpautoBaHb Mycatenko B.C. moxyts 6ytH
BUKOPUCTaHI Mijl Yac TPAKTHYHOI AiANBHOCTI Ta NMPOBEAEHHSA 3aHATH B CHCTEMI
Ciiy#00BOT MIArOTOBKM, 4 TAKOXK MiJl 4ac NPOBENEHHsS ONEepaTMBHMX Hapajy 3

0cO00BUM CKJIAZIOM MiApO3ainy.

Yaeuu komicii:

/ Aprem IEHUCEHKO
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Bnposamkenns pesynsraris muceprauii
Mycarenko Bitu Cepriipau
«Kpuminanssa BinosizansuicTs

3a TOPTiBJIO JIOEMHY»

B HayKoBy nisutbHicTs HABC

YKiana ekcrepTHa KOMiCis 3 BHSIBJEHHS, y3aralbHEHHS Ta BIPOBAJDKEHHS
NO3UTHBHOIO JIOCBiy pobOTH y cKiai:

—T.B.0. HayaJbHHKA BiAJiMy opraHisauii HaykoBOi JisuTbHOCTI, KaHauaTa
IOPHIMHHX HayK CTapuioro Jelrenanta noniuii l'op6enxo Jlap’i Aunpiisau;

—T.B.0. 3aBilyBaya KaeapH KpHMiHAJIBHOIO npaBa, KaHIuJaTa HayK 3
AepXaBHOTO YIpaB/liHHA, 0UeHTa Maitopa noinii Matiomenko Onern Isanisuu;

— 3aBiJlyBa4a HayKoBO-0CIiHOI nabopatopii 3 mpo6iem NPOTHAIT 37I0YMHHOCTI
HaBYaIBHO-HAYKOBOIO IHCTUTYTY NONILEHCHKOI AisnbHOCTI, JIOKTOpa IOPHIMYHHX HaYK,
npodecopa Maopa noniuii Bosuioka Auapis Auzpiiiosrya;

— HaYaJbHHUKA BiJUITY acmipaHTypu (an’roHKTYpPH) i JIOKTOPaHTYpH, JOKTOpa
IOpPHMYHHUX HayK, podecopa mianonkoBHuKa nomiuii TuxonoBoi Oenu BikropiBHu;

— 3aBi/lyBaya 3aranbHoi 6i6miorexu Taiinap Jlioamuiu I"eopriiBau.

Kowmicist posrissyna i ysaransuuna marepianu JucepTauii, noxaHoi Ha 3106y TTs
CTyneHs AokTopa dinocodii 3i cneniansHocti 081 «IIpasoy, HAayKOBI Npaui acmipanta
3a04HOI (OpMHM HaBYaHHS Kadeapu KpHMiHAIBHOTO npaBa HanionansHo! akamemii
BHYTpilHiX cnpaB Mycarenko Bitu Cepriisuu «KpuminaneHa BignoigansuicTs 3a
TOPIiBJIIO JIIOJBMU» Ta HA OCHOBI NPOBEEHOrO aHANI3Y 3po6uia BHCHOBOK, 110 HajaHa
poGora MicTHTP HH3KY OGIPYHTOBaHHX TEOPETHYHHX TOJIOXKEHb i MPONO3MILii
CHPAMOBAHHX Ha yNOCKOHAJIEHHS KPHMIiHAJBLHOTO 3aKOHOJABCTBA Ta MPAKTHKH HOro
3aCTOCYBaHHS.

[IpoananizoBaHo OCHOBHI pe3yJBTaTH JOCHIIKEHHS Mycarenko B.C., 30kpema
HayKOBi IpaLli, B AKHX OIy6IIiKOBaHI TEOPETHYHI MONOKEHHS JMcepraii:

Mycatenko B.C. Mirpauis Ta akTyanshi nurasms MPOTHAIT TOPriBNi TOABMH,
nos’s3ani 3i 36poiiHOI0 arpeciero Ha Tepuropii Ykpainn. Migration & Law. Ne
VOLUME 2, ISSUES 5-6, 2023. C. 44-52.
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Mycaretko B.C. IMepeaymoBu ocii/ukeHHs KpHMiHATBHOI BiAMOBiAANBHOCT 32
TOPriBIIO JIOABMH B yMOBaX BOeHHOro crany. Hawe npaso. — 2023. — Nel. — C.100 —
105.

Mycarenko B.C. KpuminanbHa BiANOBiZanbHiCTh 5K €AMHMI KpUTepill peanbHOI
Gopots6H 3 TOprisnelo moasmu. Migration & Law. Ne 2023. Vol. 3 ISSUES 34, 2023.
C. 53-62.

Mycarerko B.C. O6’ext Toprisni momsmu. Hayxosi nepcnexmusu. 10 (52) 2024,
C. 941 -947.

Mycarerko B.C. Jlesiki acmektw nporumii TopriBmi momeMu B YKpaiHi :
marepiani XII Bceykpaincokoi Haykoso-meopemuyunol xongbepem;u (Kuis, 18
nucronana 2021 p.). Kuis : Haujonansna akanemis BHyTpimmix crpas, 2021. C. 160-
163.

Mycarenko B.C. ITporuais TOPIiBJIi JIFOABMH ITiJ] 4aC BOEHHOIO CTaHy B YKpaiHi :
marepianu X Midxcnapooro nayxkoeo — npaxmuyna xongepenyis «quacum‘«i PO3BHTOK
ACPXKABOTBOPEHHA Ta MNpPaBOTBOpPeHHA B YKpaiHi: nmpobnemu Teopii Ta NPaKTHKH»
(Mapiynons, 23 yepsrs 2022 poky). Kuis : Mapiynonschkuit Nep)KaBHUN YHIBEpCHTET,
2022. C. 113-116.

Mycarenko B.C. Ilocunenns nportuaii Toprimi mofsMH B yMOBaX BOEHHOIO
craHy B VYkpaiHi : marepianu Mioxcnapoonoi naykoeoi kowghepenyii «Kpumnanbue
npaso Ykpainu neped euxnuxamu cyuacHocmi i Maubymms: SKAM BOHO € i SKUM HoMy
6ytn? (Xapkis, 21-22 xoptHs 2022 p.). Xapkis : ITpaso, 2022. C. 89-92.

Mycarenko B.C. Cynose npoBa/ykeHHs y chpaBaX NMpo TOPTiBMIO JIOABMH B
YMOBAaxX BOEHHOTO CTaHy : mamepianu MidceidomM4oi HayKoo-npakmuyHoi KoHgpepenyii
«KpuMiHanbHe CyJOYMHCTBO: Cy4aCHMH CTaH Ta NepcreKTHBH po3BuTKy» (Kuis, 28
kBiTHsA 2023 p.). Kuis : HanionansHa akajemist BHyTpiumix crpas, 2023. C. 187-190.

Ha ocHoBi mpoBeneHoro amamisy KoMicis 3po6Hia BHCHOBOK Npo Te, IO
BHILE3a3HAYCHI MaTepiaiu JMceprauiiiHoro jocmijpkenHs Mycarenko B. C.
3aCTOCOBYIOTBCA MiJi 4Yac MIiArOTOBKH MoOHOrpadiif, MiAPYyYHHKIB, HABYANBHHX
NOCiOHMKIB, METOAMYHHX pEKOMEHJALii, y3aralbHEHHS AHATITHYHHUX Marepla.ma
OOIDYHTYBaHHA INpONMO3HLIM JO YHHHHX npoexrm HOPMaTHBHO-IIPABOBHX aKTiB,
MAroToBKa fKMX noTpeGye NpOBeJIeHHA BiANOBIAHMX HAYKOBHX IOCHIDKeHb 260

MICTHTh HayKOBY CKJIAJIOBY.

Ynenn komicii: " Map’s TOPBEHKO
*/( (s ) MATIOIIEHKO

Amnapiit BOSHIOK

W/ Osena THXOHOBA

Jhoamuna TAVJIAP
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Briposaypkenns pesynsraris muceprauii
Mycarenko Bitu Cepriipan
«KpumMinanbua BiMoBinanbHICTS

3a TOPriBITIO JIOABMHY

B ocBiTHIN mpouec HABC

Yiiana ekcrepTHa KOMiCii 3 BHSBIEHHS, y3aralbHeHHS Ta BIPOBAKEHHS
TMIO3UTHBHOTO JIOCBiY pobOTH y cKiaji:

— HaY&IbHHUKA BUUIUTY OpraHisauii OCBITHBOrO mpolecy JefiTeHaHTa MOMiLil
Boitayk Bixropii OnexcanapisHu;

—T.B.0. HaYaJbHHKAa BUUIUTy opraHi3alii HayKoBOI MisUIBHOCTI, KaHJHIATa
FOpPHAMYHHX HAayK CTapuioro JeiteHanta nominii lop6ernko Jlap’i Auzpiisau;

— T.B.0. 3aBiJlyBa4a kadepn KpUMIHATBHOTO NpaBa, KAHAMAATA HAyK 3 JAepKABHOTO
YIpaBJliHHA, JoLeHTa Maiopa noninii Maromernko Oneny IaniBau;

— HayaJIbHHKA BIUIUTY acmipaHTypu (aq’lOHKTYpH) i JOKTOpaHTYpH, JOKTOpa
IOPHIMYHHX HayK, Mpodecopa MiAnonkoBHrKa noxninii Tuxonosoi Onenu Biktopisau;

— 3aBilyBaya 3aranbHoi 6i6niorexu Iaiinap Jlrogmumu eopriian.

Kowmicis posrisHysna i y3araisHuia MaTepianu JUCepTalii, MoJaHoi Ha 3100yTTS
CTyneHs Iokropa ¢inocodii 3i crewiansrocti 081 «ITpaBoy, Ta Haykosi npani acripanTa
3a204HOI (opmHM HaB4YaHHA Kadeapu KpuMiHambHOro npasa HamjomansHoi akamemii
BHYTpimmHix cripaB Mycarenko Bitu Cepriisan «KpuMinansha Bianosizambricts 3a
TOPTiBJIIO JIFOABMM).

[poanani3oBaHo OCHOBHI pesyibTaté JociimkenHs Mycarenko B.C., 30kpema
HAyKOBI Ipaili, B AKHX OMy61iKOBaHi TEOPETHYH] MOJNOKEHHS JUCEPTALIii:
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Ha ocHoBi mnpoBexesoro amanmizy komicis 3po0uiia BHCHOBOK, IO mpami
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