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The article is devoted to highlighting the experience of foreign countries regarding responsibility
for tax offenses. It is noted that since the filling of the budget of any state depends on establishing
a mechanism of control over the implementation of tax revenues from large taxpayers, namely from
legal entities, the question arises of introducing legal responsibility for such entities for violation of
established prescriptions. One of the tools to combat tax evasion in Europe is the standard tax justice
model, which introduces several sanctions for legal entities that violate tax legislation.

The existence of two approaches is emphasized: American and European. The first is characterized
by harsh sanctions for committing tax offenses and the application of combined fines, while the second
is more democratic, preventive in nature and establishes fixed amounts of fines depending on the
magnitude of the violation and the presence of intent. The main attention is paid to the characteristics of
liability that applies to legal entities in Italy and France. It was established that there were indicators for
each country separately. The main attention is paid to the characteristics of liability that applies to legal
entities in Italy and France. It was established that in 2020, the ‘Maturity Model’, a set of indicators
developed for each country separately as a diagnostic tool for self-assessment, measures the maturity of
the investigation of tax crimes, taking into account factors such as the efficiency of law enforcement, the
level of cooperation between tax authorities and other law enforcement agencies, and the effectiveness
of legal measures against tax offenders.

The conducted study of applying the liability of legal entities of foreign countries for tax offenses
gave grounds to conclude that its main types are administrative liability (including ‘quasi-criminal’)
and criminal liability. The following prerequisites for the commission of tax offenses by legal entities
are highlighted: imperfect policy on fighting corruption and fraud at the state level, which may include
inadequate resources for enforcement, lack of transparency in government operations, or ineffective
anti-corruption measures; loopholes in tax legislation, which became the impetus for the development
of the shadow economy and, accordingly, the concealment of profits by legal entities, often by prior
agreement; lack of a joint financial register of illegal financial flows; an inadequate system of sanctions
against intermediaries who help legal entities avoid paying taxes and commit tax fraud.

Key words: liability of legal entities, tax offense, foreign experience, tax evasion, offense,
administrative liability, criminal liability

baaumes M.B. BinnoBigajbHicTh IOPUAMYHHX 0Ci0 32 MOAATKOBI MPaBOMOPYIIEHHN: J0CBi/
3apy0iKHUX JepiKaB.

CrarTs NpucBsiYeHa BUCBITIICHHIO JJOCBIY 3apyOiKHUX KpaiH II0J0 BiMOBITABHOCTI 32 MOJAATKOBI
[IPaBOMOPYIIEHHs. 3a3Hau€eHo, 10 OCKIJIbKH HAIIOBHEHHS OIOMKETY OyIb-AKOI JepiKaBH 3aJE€KUTh Bij
HaJIaroKEHHsI MEXaHi3My KOHTPOIIIO 3a 3IHCHEHHAM OAaTKOBUX HAIXOKEHb BiJl BEJTMKHX IIJIATHUKIB
MOJIATKIB, & caMe BiJl FOPUJAMYHHUX OCI0, TOCTAE MUTAHHS 3aIIPOBAKCHHS FOPUIMYHOT BiIMTOBIIAIBHOCTI
IUTSL TAKUX 0Ci0 32 MOPYIIEHHS BCTaHOBJICHUX NpunuciB. OTHUM i3 IHCTPYMEHTIB OOPOTHOH 13 YXUIICH-
HSIM BiJ CIIJIATH MOAATKIB B €BPOIII € CIiIbHA MOJIENb IMOAaTKOBOT CIIPABEJIMBOCTI, SIKOFO 3aITPOBAIKEHO
HU3KY CaHKINH J0 IOPUAMYHUX OCi0, 110 MOPYLIYIOTH MTOJATKOBE 3aKOHOJABCTBO. HarosjomeHo Ha ic-
HyBaHHI IBOX ITIIXO/IiB: aMEPHKAHCHKOIO Ta €BpOIeichKoro. Ilepinii XxapaKTepu3yoThCs KOPCTKICTIO
CaHKIII} 3a BUNHEHHS OJATKOBUX IIPAaBOMOPYIIECHb Ta 3aCTOCYBaHHAM KOMOIHOBAaHUX MITPa(GHUX CaHK-
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i, a IPYruid - HOCUTh OUIBII JEMOKPATHUYHUM, TPCBEHTUBHUI XapaKTep Ta BCTAHOBIIOE (iKCOBaHI
cymu ITpadiB 3ajeKHO BiJl BEJIMUWHH TOPYIICHHS 1 HassBHOCTI Hamipy. OCHOBHA yBara MnpuijcHa xa-
PaKTEpUCTHII BiATOBIJAIBHOCTI, sIKa 3aCTOCOBYETHCS JI0 IOPUANYHUX oci0 B ITanii, Ta ®panmii. Bera-
HOBJICHO, IIIO IS KOXKHOT KpaiHu okpeMo y 2020 porri Oyno po3pobiieHo mokasHuku «Mojesi 3piaocTi»
SIK IHCTPYMEHTY JIIarHOCTHKH CaMOOIIHKH, 3pIJIOCTI PO3CIiIyBaHHS ITOJaTKOBHUX 3JIOUHHIB.

[IpoBeaeHe MOCTIHPKEHHS MPAKTHKW 3aCTOCYBaHHS BIJIOBIIATBLHOCTI IOPUIMIHEX 0Ci0 3apyOiKHHX
KpaiH 3a MOJATKOBI MPaBOMOPYUICHHS, JaJi0 MiJCTaBU 3pOOUTH BHCHOBOK PO T€, 10 OCHOBHUMH i
BWJIAMH € aJMIiHICTpaTHBHA BiJMOBIMANBHICTL (Y TOMY YHCII «KBa3iKpUMiHAJIbHA») Ta KpUMiHaIbHA
BIATNOBIabHICTE. BUieHo Taki mepeyMOBU BUMHEHHS MOJATKOBUX MPABONOPYIICHb OPUITIHIMHI
0co0aMu: HeTOCKOHAJIA TOJIITHKA MI0JI0 OOPOTHOM 3 KOPYIIIIE Ta MAaXpalcTBOM Ha JepKaBHOMY PiBHI;
MPOTAJIMHU TOJATKOBOTO 3aKOHOJABCTBA, SIKI CTaJK TOMITOBXOM JI0 PO3BUTKY TIHROBOT CKOHOMIKH 1,
BIATIOBIIHO, MPUXOBYBaHHs MPUOYTKIB FOPUIMIHHUMH 0COOaMHM, YACTO 3a MOMEPETHHOIO JOMOBIICHICTIO;
BIJICYTHICTh CIIJILHOTO (DIHAHCOBOTO PEECTPY HE3aKOHHUX (DIHAHCOBHUX IMOTOKIB; HEHAJIC')KHA CHCTEMa
CaHKI[I{ MO0 TOCEePEIHUKIB, SKI IONOMAraloTh FOPHJIHMYHUM 0C00aM YHUKATH CIIJIATH MOJATKIB Ta BYH-
HSITH MOJIATKOBE MIaXpancTBoO.

Kuo4oBi cioBa: BiIMOBIAQIBHICTE IOPUIUYHUX 0CI0, MOJATKOBE MPABOMOPYIICHHS, 3apyOiKHUN
JIOCB1JI, YXHMJICHHSI BiJ CIUTATH MOJATKIB, IPaBONIOPYIICHHS, aJIMIHICTpAaTHBHA BiANOBIJaIbHICTh, KPHMi-
HaJIbHA BiAMOBIAAaNbHICTh

Problem setting. Tax systems of the countries of the world are formed under the influence of various
economic, political and social conditions. At the same time, the efficiency of filling the budget of any
state depends on the establishment of a control mechanism in the tax sphere.

Rational ideas, approaches, methods of tax control to prevent such negative phenomena as offenses
in the tax sphere are implemented, first of all, thanks to the use of the experience of foreign countries. It
should be noted here that a significant percentage of taxpayers, as practical experience shows, are legal
entities and the legislative regulation of the institution of responsibility for tax offenses is one of the
priority tasks of the tax policy of foreign countries.

According to O. Pugachenko [1, p. 4], the judicial practice of Western countries testifies to the
«consensus nature» of tax offenses, i.e., the implementation of the latter by prior agreement of the
parties. At the same time, both the imperfection of legislative acts and traditional methods of tax evasion
by hiding profits, carrying out complex interbank combinations and multi-channel «promotion» of
money to various areas of the shadow economy are used.

Therefore, a necessary feature of any highly developed system of control over compliance with tax
legislation is the presence of a comprehensive standard procedure for organizing control checks and a
strong legal framework, which provides tax authorities with broad powers in the field of tax control to
influence unscrupulous taxpayers [2].

The purpose of the study. The purpose of the article is to highlight the issues of liability of legal
entities of foreign states for tax offenses.

The state of problem solving. The foreign experience of liability of legal entities for tax offenses
is the subject of active scientific discussions and research. Among the national and foreign authors of
works in which the indicated problems are revealed, we can mention such as: M. Bodnarsii, T. Bui,
R. Voloshchuk, I. Kovalenko, Yu. Maidan, S. Manacorda, A. Macpherson, O. Pugachenko, S. Vassalli,
M. Wilke and others.

Presentation of the main material. Analyzing the problem of tax evasion, a number of European
scientists recognized it as a serious problem worldwide. In particular, statistical estimates of the tax
deficit of the EU back in 2015 amounted to approximately 825 billion euros per year. And this became
the impetus for governments to create a number of tools to combat tax evasion at the national and global
levels [3, p. 236].

One of these tools was the introduction of a new common model of tax justice in Europe and,
accordingly, the fight against tax evasion, such problems in the tax field as: undermining social policy;
tax debt; lack of a joint financial register and monitoring of illegal financial flows by financial control
units; an imperfect system of sanctions against intermediaries who help large corporations avoid paying
taxes, etc. For example, companies, financial institutions and their intermediaries, which contributed to
the avoidance of transparent taxation by the latter, should be threatened with punishment, in the form of
exclusion from public procurement, EU investment programs, etc. [4, p. 12].
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So, as M. Bodnarsky emphasizes, taking into account the existing problems, today the main tasks
related to the tax policy of the EU countries are the fight against tax evasion and tax fraud [5, p. 24].

The formation of the system of liability of legal entities for tax offenses is due to the need for a
constructive solution to problems in the field of taxation.

Having studied the practice of foreign countries, we came to the conclusion that the main types of
legal liability of legal entities for tax offenses are: administrative (including «quasi-criminal») and
criminal liability.

According to Chapter 4 «Administrative approaches to the prevention and resolution of disputes
related to transfer pricing» of the OECD Guidelines in the 2010 edition, which contain an overview of
the practices of member countries of the world international organization OECD regarding measures
to ensure the proper payment of taxes [6, p. 23], administrative responsibility was named as one of the
most common tools of this mechanism.

The Western (American) approach [2] is characterized by the harshness of sanctions for tax offenses
and involves the application of combined penalties. Thus, providing incorrect tax information entails a
fine of 500,000 dollars for legal entities. USA.

The European approach to determining administrative responsibility is more democratic and
preventive in nature. For example, Switzerland, Germany and Great Britain set fixed amounts of fines
depending on the magnitude of the violation and the presence of intent [7, p. 234]. In the Netherlands,
the highest fine for tax evasion is 79,000 euros, while in Ukraine this figure for 2018 was only about
15,000 euros [6, p. 24], which speaks for itself.

In France and Italy, fines are set as a percentage of the amount of underpaid or unpaid tax. At the same
time, the amount of sanctions also depends on the presence of intent when committing tax offenses. The
maximum amount of the fine in France is 80%, in Italy — 240% [7, p. 234].

In general, the tax legislation of France [2] provides the necessary mechanisms to combat tax evasion
based on the study of taxpayers’ tax returns or received external information. For large enterprises,
general verification and verification of the correctness of accounting systems are used, and small
enterprises are provided with assistance in drawing up a balance sheet.

In Italy, the administrative liability of a business entity can coincide with the liability of the same
entity for the collection of tax sanctions in the framework of criminal proceedings, because, usually, the
latter takes place years after the non-criminal tax proceedings, there is no coherence between these two
proceedings in terms of evidence. We are talking about the so-called administrative-criminal («quasi-
criminal») liability of legal entities.

Decree Ne 231/2001 establishes and regulates the sphere of responsibility of entities in connection
with a group of administrative offenses that are part of a larger crime when they are committed in the
interests of the entity by managers and subordinates. In this case, monetary fines are applied only to the
business entity that benefits from the offense [8].

Therefore, in Italy, administrative responsibility consists in the application of monetary sanctions.
In particular, administrative fines for tax payments payable by a company or legal entity shall be paid
exclusively by the relevant legal entity. From a legal point of view, there is a structural differentiation
between — on the one hand — companies and legal entities (as the only parties responsible for administrative
tax penalties) and — on the other hand — all other collective entities (eg partnerships). In any case, the
responsibility for the amounts payable as a fine is jointly borne by the party that committed the offense
and the business entity [8].

Thus, Decree Ne 231/2001 [9] introduced into Italian law a system of administrative liability
(essentially comparable to criminal liability) for legal entities, which is added to the liability of the
legal entity that committed the crime, and aims to impose sanctions on legal entities (enterprises and
institutions). The administrative responsibility of legal entities for committing any of the crimes provided
for by the Decree is added to and does not replace the criminal or administrative responsibility of the
person who is the offender, and remains even if the perpetrator of the crime was not identified or if the
same crime was extinguished for another reason, than amnesty.

A key aspect of the German model of administration of mandatory tax payments and fees is a rather
high and severe financial penalty for tax offenses [10, p. 56].

German law can serve as an example of how a jurisdiction without corporate criminal liability can
use functionally equivalent administrative sanctions to combat tax evasion by banks [11]. Such trends
in the predominance of administrative sanctions over criminal ones are intended to persuade companies
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to implement organizational structures designed to prevent the commission of corporate wrongdoing, as
potential sanctions encourage companies to improve their compliance structures to avoid the imposition
of these sanctions.

In Sweden, in the case of non-payment or underpayment of taxes, such an act is usually punished by
the imposition of a fine in the amount, a multiple of the amount hidden from taxation, and is qualified
by the fiscal service as an administrative offense, the statute of limitations for which is four years [12,
p. 964].

In the context of the implementation of Directive (EU) Ne 2017/1371 of the European Parliament and
of the Council on the fight against fraud directed against the financial interests of the Union, by criminal
law means and Decree No 231/2001 [13], the administrative (quasi-criminal) liability of companies is
extended to certain criminal tax offences. The court may levy a monetary fine, which depends on: the
severity of the behavior (level of participation of the subject, actions taken by the subject to eliminate
or mitigate the consequences of the offense and prevent the commission of criminal offenses); economic
and financial condition of the business entity. The maximum fine units for criminal tax offenses range
from 400 to 500 units, resulting in maximum fines of between €619,600 and €774,500. However, the
amount of the fine can be increased to one-third (maximum amount, respectively, EUR 815,333 and
EUR 1,032,6606) if the benefit received by the economic entity is of «relevant valuey.

Sanctions are almost always imposed on particularly large tax evasion cases, and they usually involve
a heavy burden of proof on the party alleging such evasion. For example, if a company committed tax
evasion, but there may not be an identified person responsible for the crime, but the criminal actions
may have occurred as a result of the joint actions of persons representing the company, then by law it is
possible to bring the legal entity to criminal responsibility for the crime [6, p. 23].

In order to resolve the issue for each individual country regarding the readiness to implement the
OECD document «Fighting Tax Crimes: Ten Global Principles», the «Maturity Model» was developed
in 2020 as a diagnostic tool for self-assessment, the maturity of the investigation of tax crimes, based on
a set of empirical indicators [15].

At the same time, it is necessary to single out the importance of the PIF Directive (No 231/2001)
[16], which remains an up-to-date legislative act taking into account its main purpose: to ensure the
liability of legal entities within the framework of criminal law for the most serious crimes against the
general system of value added tax and corresponding damages, caused to the financial interests of the
EU.

The fact that some countries, including Italy, did not provide for the liability of business entities
for tax crimes before the EU adopted the PFI Directive, which introduces the liability of legal entities
for serious VAT fraud, became important. Considering that the majority of cases of tax crimes in Italy
concern legal entities, the problems of criminalization related, first of all, to the absence of tax crimes
as predicate crimes for corporate criminal liability [17, p. 27].

Indeed, before the enactment of Law 157/2019, the tax crimes established by Decree 74/2000 [9] were
not directly included in the list of predicate offenses of Decree 231/2001, which may cause corporate
liability. Consequently, companies could only be subject to sanctions issued by the tax administration
for fiscal violations, or to deal with the consequences of arrests and confiscations arising from offenses
committed by their legal representatives.

As a result, in the Italian legal system, issues related to the inclusion of tax offenses as predicate
crimes for corporate liability have come to the fore. The 2018 Law on European Representation, which
entered into force in 2019, implemented 26 EU directives into Italian law, including the PIF Directive
[9].

According to Italian Legislative Decree No 74/2000 [8], among the widespread criminal offenses
committed by legal entities, the following stood out: submission of false tax returns based on non-
existent invoices, tax evasion, illegal compensation of tax credits, etc.

Sanctions for such crimes consisted of fines of €1.5 million, disqualification measures and confiscation.
Forfeiture refers to any amount of money, goods or other goods equal to the value or proceeds of crime.
Disqualifications as penalties applicable to companies in addition to monetary sanctions include: a
ban on entering into contracts with the public administration; deprivation of benefits, loans, grants or
subsidies, etc. These measures can be from three months to two years and are applied if the organization
received significant profits and the crime was committed by persons holding a high position or persons
with managerial functions; in case of repeated offenses [9].
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Conclusions. Studying the experience of certain foreign countries in the field of legal responsibility
of legal entities for tax offenses allowed us to make the following generalizations:

1. For the vast majority of the analyzed countries, the common prerequisites for the commission of
tax offenses by legal entities were:

1) imperfect policy on fighting corruption and fraud at the state level;

2) loopholes in the tax legislation, which became the impetus for the development of the shadow
economy and, accordingly, the concealment of profits by legal entities, often by prior agreement;

3) lack of a joint financial register of illegal financial flows;

4) an improper system of sanctions against intermediaries who help legal entities avoid paying taxes
and commit tax fraud.

2. Features of applying administrative liability to legal entities for tax offenses are:

1) the preventive nature of determining the liability of legal entities, which is implemented through
the establishment of fixed amounts of fines depending on the amount;

2) establishment of fines as a percentage of the amount of underpaid or unpaid tax;

3) undisputed collections from the taxpayer’s accounts in the event of a regular decrease in income;

4) the predominance of administrative sanctions (imposing regulatory fines on a legal entity) over
criminal ones, in order to prevent the commission of corporate offenses.
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