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¥ PRACTICE OF FORCED OBTAINING
SAMPLES FOR COMPARATIVE STUDY
IN UKRAINE AND EUROPE

llpakmuka npuMycoeo20 ompuMaHHS 3pa3Kie
Os15s1 NOPIiBHSINIbHO20 O0CJ1iOXKeHHs1 8 YKpaiHi ma €sponi

W Basyuk Larisa

Keywords:
comparative research, coercive order, admissibility of coercive measures, obtaining samples, samples
for research.

Kniouvosi cnoBa:
nopigHaAIbHE 00C/iIOKeHHS, npuMycosuli NopsA00K, 00NyCMUMICMb NPUMYCO8UX 3axo0is,
OMPUMAHHSA 3paskKis, 3pa3Ku 0719 00C/TiOXKeHHS.

'I‘IocraHOBKa npo6nemu. Mpy po3cnigyBaHHi KPUMiHaNbHUX NPaBOMOPYLUEHb Nepes opraHoM
[OCY[OBOro PO3C/iflyBaHHA JOCUTb YaCTO NOCTAE HEOOXiJHICTb B OTPMMaHHI 3pa3kKiB AfAa NOPIBHANbHO-
ro JOCNigKeHHA y Jo6poBinbHOMY nopaaky abo npumycoBo. Tak, y u. 1 cT. 245 KpumiHanbHoOro npote-
cyanbHoro Kogekcy YkpaiHu (gani — KINK YkpaiHn) 3ageknapoBaHo, LWo y pa3i HeobXigHOCTi OTpUMaHHSA
3paskKiB A1 NpOoBeeHHA eKCNEPTN3M BOHY BiOMPaTbCA CTOPOHOI0 KPUMiHASIbHOTO MPOBaMMXeEHHS, AKa
3BepHYynacsa 3a NpoBeAeHHAM eKcrepTusn abo 3a KIoNOTaHHAM AKOI eKCrepTu3a npusHayeHa cnigumm
cynneto. Kpim Lboro, u. 3 Lji€i X cTaTTi 3a3HayeHo, o BigbupaHHA 6ionoriyHmnx 3paskis y ocobu 3ailicHio-
€TbCA 3a NpaBunamu, nepeabayeHnmun ctatteto 241 Lboro Kopgekcy, a y pasi BigMoBu ocobu Jo6poBinbHO
HapgaTtun 6ionoriuHi 3pasku cnigunii cyaas, Cyd 3a KONoTaHHAM CTOPOHU KPYMiHANIbHOrO NMPOBAAKEHHS,
L0 PO3rNAAAETLCA B NOPAAKY, NependaueHomMy ctattamm 160-166 Liboro Kogekcy, Mae npaBo JO3BONUTH
cniguomy, Npokypopy (abo 3060B’A3aTu iX, AKLLO KNOMOTaHHA 6yNo NoAaHO CTOPOHOI0 3aXMUCTY) 3AINCHN-
TV Bi6MpaHHsA 6ionoriuHux 3paskis Npumycoso [1].

BogHouac, B u. 4 cT. 241 KK YKpaiHu 3a3HayeHo, WO Npu OCBiAyBaHHI He fonycKalTbCA Aii, AKi npu-
HUXKYIOTb YeCTb i riiHICTb 0cobu abo Hebe3neyuHi ana ii 3gopos’a [1]. To6TO, y BKa3aHil cTaTTi 3a6opo-
HAETbCA 3aCTOCOBYBaTV METOAM, HebGe3neyHi ANA XXWUTTA Ta 340POB’A NOAUHM abo TaKi, AKI NPUHMXKYIOTb
MNOro yecTb Ta FigHICTb MPU OTPMMAHHI 3pa3KiB ANA MOPIBHANbHOIO AocnigeHHA. Came TOMy, BUHUKAE
3anmMTaHHA WoJo AOMNYCTMMOCTI 3aCTOCYBaHHA NPUMYCY NpU Ofep»KaHHI 3pa3KiB A4/1A NOPIBHANBHOIO f0-
cnigkeHHsA. Kpim Lboro, fouinbHUM B6aUa€eTbCA NOPIBHATY NPaKTUKY NPYMYCOBOrO OTPUMAaHHA 3pa3kKiB
B YKpaiHi i3 EBponencbKnMn KpaiHamu i BU3HAHHA HaTeXKHVMM JOKa3aMu MiXKHapOAHUMMW iHCTUTYLiAMM.
Came ToMmy, Taka KaTeropis, Ak Np1MMycoBe OTpMMaHHA 3pa3i AnA NOPIBHANbHOIO AOCAIAXKEHHS, NoTpebye
CBOrO NepeoCMUCIIEHHA Ta YAOCKOHAJIEHHS, BPaxoByloun €BpoNnencbKi cTaHgapTy.

AHani3 octaHHiXx gocnigKeHb Ta ny6nikauin. Hag nMTaHHAM OTPUMaHHA 3paskiB A4sA NOpiBHASb-
HOro AOCNIAMKEHHA Y KPMMiHaNIbHOMY MPOBAAXKEHHI MpaLoBany BenKa KinbKicTb HayKOBLiB i3 Pi3HMX
ranysen 3HaHb. Hanbinbl BigOMVMMMK BUEHMMU-NpOLECYaNniCTaMM Ta BYEHUMU-KpUMiHanicTamu, cepeq
BENIMKOI KiNbKOCTI iHLIMX HayKOBLiB, MOXHa cMino Ha3gatu: I. |. pamoBuua, B. M. baxiHa, P. C. benkiHa,
B.l.TanaraHa, O. B. Ko3ak B. C. Ky3bmiuoBa, B. O. O6pa3uoBa, M. I. Mopy6osa, M.B. CanteBcbkoro, M. f. Ce-
ras, B. M. CtpaTtoHoBa, K. O. YannuHcbkoro, t0. M. YopHoyc, B. 0. LLeniTbKa Ta 6araTo iHwwMx. iHWi. OgHak
cepefl HayKoBLiB, AKi 3aliMannca NpobnemMaTKO OTPUMaHHA 3pa3KiB A1s MOPIBHANIBHOIO AOCTIAMXKEHHS,
BifACYTHI Ti, AKi JeTa/bHO OCBIT/IOBaIM NMUTAHHA MPUMYCOBOIO NMOPAAKY OTPUMaHHA Ta MOPIBHAHHA Oro
i3 EBponencbkrMmM cTaHZapTamu. Lle 3ymoBnioe HeObXigHICTb YAOCKOHANEHHA NPaBOOXOPOHHOI AiAsb-
HOCTI 3 NO3ULiT OTPUMaHHA 3pa3KiB A51A MOPIBHANIbLHOIO AOCNIAKEHHA Y KPUMIHAaNbHOMY NPOBafXeHHi B
NpPUMycoBOMY MOPAAKY Ta CNiBCTaBNEHHA NOTO i3 Hopamu EBPONENCbKUX KpaiH. BulyeBKkasaHe BU3Havae
i aKTyanbHiCTb fAaHOI CTATTI.

Buknap ocHoBHOro martepiany. OTprMaHHA 3pa3KiB A1A NOPIBHANbHOIO AOCNIAXKEHHA € Npegme-
TOM ANCKYCin 6araTbOx HayKOBLiB B KOHTEKCTi BiiHeCeHHA L€l aii go cnigumx (po3wyKoBmx) 4m npo-
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yecyanbHux gin. MMigTprumMyoum No3unLilo TMX HayKOBLiB, AKi BiAHOCATb il 4O cnigyoi (po3wykKoBoi) Ail
HeobXiAHO HaroMoCUTH, WO 3HAYEHHSA il NpoBeAeHHs CKNagHO nepeoliHNTU. AgXKe, OTPUMAHI 3pasKu
npu ix NoAanbWoOMy BUKOPUCTaHHI BignoBigHUM daxiBLem y npoueci NOpPiBHANBHOIO [OCAIAXEHHA
L03BONATb BCTAHOBUTY NPUYETHICTb a0 HENPUUYETHICTb 0Ci6 O CKOEHHS KpMMiHanbHOIo NpaBomno-
pYyLeHHs, BUABUTM GaKTN BUMHEHHA OfiHIEI0 0COOOI0 KiNbKOX 3/I0MMHIB, NEPEBIPUTM BUCYHYTI CRiguum
Bepcil.

Y NpakTUYHIn JiANbHOCTI, NPaBOOXOPOHHNM OpraHam, y pAdi BUNaAKis, AOBOANTbCA CTUKATUCA i3 Npo-
Tngieto 3 60Ky Nifo3pBaHOro Ta iHWKX 0Cib Npu NpoBefeHHi AaHOI cigvoi (po3wyKoBoi) Aii. B pe3ynbra-
Ti HALWOro AOCHiAXeHHA, HaMK ByNo y3aranbHEHO Ta BUOKPEMIIEHO HACTYMNHi dopmu npoTtugdii: 1) BigmoBa
HaJaBaTV JOOPOBINbHI 3pa3Ky; 2) OCKapPKeHHA Aill NpaLiBHUKIB NPaBOOXOPOHHMX OPraHiB WoAo oTpu-
MaHHs yXBaJ Ha NPUMYCOBe BiflibpaHHA; 3) CynpoTunB Npu NprMycoBOMY BilibpaHi NOpiBHANbHUX 3pa3KiB
(6ionoriyHmx) AnA NOPIBHANBHOIO AOCNIAXEHHA (MOCUNAYMCh Ha Te, WO TaKi il NPUHMXKYIOTb YecTb i
rigHicTb 0co6u abo Hebe3neuHi ana ii 3gopos’s).

[na Kpaworo po3yMmiHHsA, PO3KPUEMO CYTb Takmx GpOopM i iX CNiBBigHOLWEHHS i3 EBPONENCbKUMM HOP-
Mamu. [lesaki ocobu BBarKatoTb, LLO 3aKpinieHa Hopma B cTaTTi 63 KoHcTutyuii YKpaiHu, wo ocoba He Hece
BiANOBIAaNbHOCTI 33 BiAMOBY AaBaTh NOKa3aHHA abo NOACHEHHA Woao cebe, uneHiB CiMi un 6an3bKUx
POANUIB, KONO AKMX BM3HAYAETbCA 3aKOHOM [2] JO3BONAE IM BiAMOBUTUCA Bi HajaHHA CNiguomy 3pas3Kis
ONA MOPIBHANBHOIO AOCAiAXeHHA. [MiATBepAXeHHAM LibOro, CNyrye i aHani3 iHTepB'loBaHHA CAiguunX, AKi
B GiNbLUOCTI BMNAAKIB He BUKOPUCTOBYIOTb MPUMYC AnA OTPMMaHHA HeobxigHMX M 3paskis (56,3% onu-
TaHMX). Taka No3unuia CNiguMX NOACHIOETLCA | PilLEHHAMMW CYAY Y Takux BMNagKax, AKi BiAMOBAAIOTL Y iX
OTPVIMaHHI B MPUMYCOBOMY NOPAAKY MOCUNIAIOUYMCh Ha CT. 63 KoHCTUTYLIT YKpaiHu, cT. 18 KINK YkpaiHu Ta
CT. 6 KoHBeHLUji Npo 3ax1cT npaB NoanHY i OCHOBOMOMOXHUX cBo6oA. [Ana npuknagy, 06.02.2020 poky
CNigumin 3BePHYBCA A0 CyAYy 3 YKa3aHUM KIOMOTaHHAM, NMOCKIAloYNCh Ha Te, Wwo 6nmnsbko 12 rog. 10 xB.
06.12.2019 poky 3a agpecoto: AAPECA_1 10, AAPECA_2 npauisHukamu I'YHI B Mutommpcbkinn obnacTi
6yno 3ynnHeHo aBToMobinb Mapku «[leo CeHC» y Ky30Bi YopHOro Konbopy, A.H.3. HOMEP_1 , nig kepy-
BaHHAM OCOBA_1 , IHOOPMALIA_1 Ta B noganbluomy B xofi 06wWyKy AaHOro aBTomobinsa BUABNEHO Ta
BUTyYEHO MpeaMeT, 330BHi CXOXMI Ha kopnyc rpaHaTty «O1» Ta npeameT, 330BHI CXOXKUI Ha nigpusay
Tny Y3PTM, wo 3rigHo AOBifOK Npo KaTeropito BUGyxoHebe3neyHOCTi BUABNEHNX BUOYXOBMX MaTepianis
BiHOCUTbCA [0 Hebe3neyHux. B xoai focynoBoro po3ciflyBaHHA BUHMKNA HEOOXIAHICTb Y NpoBefeHHi
MOJEeKYNAPHO-TeHETUYHOI eKCnepTr3n 3 METOK BCTaHOBAEHHSA BignosigHocTi AHK-npodinto, Bussne-
HoMmy Yy 3muBax i3 JHK-npodinem ocobu, ika MOXMBO NprYeTHA A0 BUMHEHHA JAHOTO KPUMiHaNbHOIO
npasonopyLweHHsA. OfHaK Nigo3poBaHWi BiAMOBUBCA HajaBaTu 6ionoriyHi 3pa3ku 6ykanbHoOro enitenito.
3axX1CHUK NigO3PI0BAaHOro y CyAOBOMY 3acCijaHHi 3anepeyysasna NpPoTy 3af0BONIEHHA BUMOT KIIOMOTaHHA
Ta NOACHWUNA, WO NPUMYCOBe BifbMpaHHA 3pa3KiB Ana eKCnepTusy, Wo MOXYTb ByT BUKOPUCTaHi NpoTu
OCOBA_1, AaKkni € NiJO3POBaHUM Yy KPMMiHaNbHOMY NPOBaAKeHHi, MPAMO CynepeynTb BMMOram CT. 63
KoHcTutyuii YKpaiHu, cT. 18 KINK YkpaiHu Ta cT. 6 KoHBeHUii Mpo 3aX1CT npas 04UHN | OCHOBOMONTOMHUX
csobog [3].

Y 3B'A3KYy 3 UMM Yy CiAYOro BUHUKAE NMUTAHHA MPO [OMNYCTMMICTb MPYMYCOBOIO OTPUMAHHA 3pas3KiB
ANA NOPIBHANBHOIO AOCNiAXeHHA. py LUbOMy, AK 3a3HayaE rpyna aBTOPiB, YHUKHYTN npouecyasnbHol
npouenypu NpYMyCcoBOro OTpMMaHHsA 3pa3KiB B NOBHOMY 00cA3i cy6'ekTy po3cnigyBaHHA He BAACTbCH,
BPaxoBYUM NONOXeHHA Y. 5 ¢T. 38 KIMK YkpaiHu, AKa 3060B'A3y€ opraH JOCYAOBOro po3c/ilyBaHHsA 3a-
CTOCOBYBaTW BCi NepeabayeHi 3aKOHOM 3axoau AndA 3abesneyeHHA epeKTUBHOCTI JOCYAOBOro po3cnigy-
BaHHA [4, c. 286]. Y uboMy BMNagKy cigyvi MOBUHHI KepyBaTNCA HOPMaMM HaLiOHaNIbHOTO 3aKOHOAaBCTBa
Ta ONMMPATMCA Ha MPaKTUKY EBPOMENCHKNX KPaiH.

Takox, O. B. Ko3ak y cBOeMy focChieHHi 3a3Hayana, Wo ua cnigya Aia NpoBoanTbCA 3 MeToto 3abes-
neyeHHA OTPMMaHHA BCeBGIYHOrO | MOBHOrO BUCHOBKY eKcrepTa i B pafi Bunaakis Moxe 6yTu nposefieHa
He3aneXXHo Bif BOJIi 1 6axkaHHA OCi6, Bif AKNX 6epyTbCA 3pa3ky Ana 3abe3neyeHHs BUKOHaHHA 3aBaHb
KPVMiHanbHOro cygoumnHcTBa [5, c. 25].

BopgHouac HeobxifgHO Nam’ATaTy, WO NPUMYCOBMM OTPUMAHHAM 3pa3KiB He NOTPiGHO 3noBXxKBaTu. Pi-
LUEHHA MPO Le NPUNMAETbCA B 3aNIeXKHOCTI Bifj 3HaUEHHSA Ta HEOOXiAHOCTI TaKMX 3pa3KiB A4/1A AOCATHEHHS
MeTU KPpMMiHaNbHOro NpoBafeHHs. [lo Toro, AK ciiguvii NpuiiMe pilleHHA NPo NPUMYCOBe OTPUMaHHA
3paskiB, HEOOXIAHO BXMWTW 3axopfiB AnA Toro, Wwob nepekoHaTy ocoby criBnpaLoBaTh (PO3'ACHUTH iXHE
3HaYeHHA AN BCTAHOBJIEHHSA ICTUHN Y KPUMIHAaNbHOMY NPOBaAKEHHS, Ta Te, L0 OTPMMaHHA 3paskis byae
3[iICHIOBATNCA MaKCMMalibHO 06epeXKHO Ta iHLL.).

Kpim Toro, He cniifg 3abyBaTu i npo Te, Wwo B umHHOMY KIMK YKpaiHu BigcyTHA HOpMa, AAka 6 feTanbHO per-
nameHTyBana npoueaypy (MeToanyHy Ta TakTUYHY) NPOBEAEHHA NPYMYCOBOrO OTPMMAaHHA 3pa3kKiB. Taka
Hopma Yy KIMNK YKpaiHn MicTUTbCA nuLle B 3arasibHOMY BUrnAgy. binblue Toro, HiAKoro HopMaTMBHO-NPaBo-
BOTO aKTy, AKMI 61 perynoBaB NpoBeAeHHsA Takoi cNifvoi (po3LwyKoBoi) Aii Takox He Mae. Ha Le 3BepTae
yBary i 0.0. TaTtapoB, AKMI 3a3HaYaE, WO BiACYTHICTb METOAUKM NPOBeAEeHHA TakUX Al He Cyrye goTpu-
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MaHHI0 rapaHToBaHux KoHCcTuTYyL i€ YKpaiHy npaB Ta cBO60 NoAMHM B YacCTVHI 3a60pOHM NpoBefeHHsA
[OCNifiB Haj NIOQUHOLD, rapaHTYBaHHA NPaBa Ha XUTTHA, 0COOUCTOT HeIOTOPKAHHOCTI Ta HaNIEXHOrO 3aXu-
CTy 300poB'a [6].

Ha npotuBary 3aranbHUM 3acafam, Aki 3akpinneHHa B KINK YkpaiHu wono npumycoBoro nopsagky ot-
pVIMaHHA 3pa3KiB Anfa eKCcnepTu3n, KOMMIEKCHWI aHani3 AeAakunx pilleHb EBPONeNCcbKOro Cyay 3 npas Nio-
AviHv (gani — €CIJ1) 3acBiguye Ham, WO Taki BTPyYaHHA € BunpasgaHumu. Tak, €CIMJ1y cnpasi «P.G. Ta J.H.
npotu CnonyyeHoro KoponiscTear CyA 3ayBa)<uB, L0 3pa3Ky 3annciB ronocis, AKi He MicTuny 6yab-akux
IHKPUMIHYIOUMX 3afB, MOXHa pO3rnAdaTh AK TaKi, WO MalTb Takni CaMUA CTaTyC, WO 1 3pa3ku KPOBi,
BosioccA abo iHWi ¢i3nyHi um MaTepianbHi 3pa3Kku, AKI BUKOPUCTOBYIOTbCA B CYZIOBIl eKcnepTu3i i BUKopu-
CTaHHA AKNX He BM/IMBAE Ha 3rafaHe npaBo. OTxKe, NOpYLIeHHA NYHKTY 1 cTaTTi 6 gonyuieHo He 6yno [7].
Y iHwomy piweHHi ECMJ «Tupago Opric i locaHo MapTuH npoTu IcnaHii» cya BBaXae, LWo npobu Ha KOH-
LieHTpaLlito a/IKOrosko | MOXHa BBaXaTu BTPYYaHHAM B 0COOMCTE XUTTA 3aABHUKIB BiANOBIAHO f0 3MiCTOM
nyHKTy 1 cTatTi 8 KoHBeHLi, IX Tak Camo MOXHa BBa)kaTu HeoOXigHMMK AfiA 3anobiraHHA 3704MHam Ta
3axuUcTy npa. i cBo6of iHWMX ocib [8]. Lle MonoMeHHA TaKoX Y3rofKyeTbca i 3 EBPONENCbKO KOHBEH-
uieto 3 npa. noguHu (gani — EKMNJT), ge y u. 2 cT. 8 3a3HayeHo, WO OpraHu Aep>KaBHOI Bagn He MOXYTb
BTPYYaTHCb Y 3[iICHEHHA LbOro NpaBa, 3a BUHATKOM BUMAaAKiB, KON BTPYYaHHA 3[iINCHIOETbCA 3rigHO i3
3aKOHOM i € HEOOXIAHUM Y AEMOKPATUUYHOMY CYCMiNIbCTBI B iHTEepecax HalioHaJIbHOI Ta FPOMaACbKoi 6e3-
NeKu Ym eKOHOMiIYHOro fobpobyTy KpaiHu, ANnA 3anobiraHHA 3aBOPYLUEHHAM Y/ 3104YMHAM, ANA 3aXUCTY
300poB’s un Mopani abo Ana 3axucTy npae i cBO60S iHLWMX OCi6 [9].

Kpim BMLIEBKa3aHOro, iCHYIOTb Ha MPaKTULi BUMAAKN BYMHEHHA CynpoOTMBY Mig 4ac NpUMyCOBOro
BiflibpaHHA 3pa3KiB ANA NOPIBHANBHOIO AOCNIAXKEHHA. K NPaBUIO, TaKNIN CYNPOTMB NOACHIOETLCA Bif-
CYTHICTIO KOMMETEeHTHUX ocib Ha ix BigibpaHHA abo BMOIp mMicLA OTPUMaHHA Taknx 3paskKiB. K Bigmivae
O. Tatapos, 6ionoriyHi 3pa3ku BigbMpaTbCca He NiKkapeM Yn CyL0BO-MeANYHUM eKCNepToM, a CIligunM um
onepaTVBHUMU NpauiBHUKaMK, MPY LbOMY BUKOPVCTOBYIOTbCA A1A LbOrO He Y BCiX BUNAJKax iHCTPYMeH-
™!, AKi 30aTHi yb6e3neumnTn ocoby Big HabyTTA pi3HOro poay XBopob, NPoOBOAATLCA B MiCLsAX NepedyBaHH:A
3aTPMMaHOrO UM apeLITOBaHOro, KabiHeTi cnigyoro, npuMilleHHi cyay Towo [6]. Came TOMY, M1 BBa>KaeMO,
L0 OTPMMYBATU TaKi 3pa3Ku NOBMHHI BiANOBIAHI cneuianictu (nikapi) y BigNOBiAHIN NiKyBabHill yCTaHOBI.
Kpim uboro, ue  nepegnbayeHo MpaBunamy NpoBefieHHA Cyf0BO-MeANYHNX eKCnepTun3 (LOCNigKeHb) y
BiAZINEeHHAX CYA0BO-MEeANYHOT iIMyHONOTIi 610pO CyAOBO-MeANYHOT eKCMepTU3N 3pasKm KPoBi y ocib, akKi
NPOXOAATb y CrpaB.i, NOBMHHI BiAbupaTnca y BigaineHHi. 3abip 3pa3kiB KPoBi MOXe NPOBOAUTMCA | NO3a
BifZineHHAM ocobolo, fika Bonogie gaHot MaHinynsuieto [10].

BucHOBOK. 3 BLLEBMKIaAEHOr0 BUM/MBAE, L0 MPaBOBa NO3MLiA yKpaiHCbKNX CyAiB Ta EBPONEncbKo-
ro cygy 3 npas JIIOAVHM WO4O MPYMYCOBOro OTPUMAHHA 3Pa3kKiB A1 NOPIBHANbHOIO AOC/IAKEHHA Y fen-
KNX BUMNafKax He 36iraeTbcA. Came ToMy, NPaBOOXOPOHHVM OpraHam HeobxifgHO YiTko dikcyBaTu Mexi Ta
MO>KNMBOCTi 3aCTOCYBaHHA NPUMYCY 3a NOTPeby B yMOBaxX KPUMiHaNIbHOrO CYAOUYMHCTBA Nam’ATaoum npo
Te, WO «IOAWHA, i MpaBa Ta CBOOOAN € HANBULLOW LiHHICTIO, @ BM3HAHHA, JOTPVMMAHHA Ta 3aXMCT Npas i
cBO6O NIOAUHN | rpOMaAsHUHA — 060B’'A30K AepkaBu, K i 000B'A30K A6aTV NPO NOro 340poB’s, YecTb
Ta rigHIiCTb.

'AHomauiﬂ.

Y HayKOBI CTaTTi aHani3ylTbCA NiACTaBN NPUMYCOBOro OTPUMAHHA 3Pa3KiB A5A MOPIBHANbHOIO A0-
CNigXXeHHA Ta MeXi JONMyCTMMOro NPMMyCy Npu NpoBefeHHi AaHOoi cigyoi (po3wwykoBoi) gii. MpnginaeTo-
CA yBara aHanisy TOUOK 30py YKPalHCbKUX BUYEHUX, AKi BUCIOBUINCA WOAO MOXIIMBOCTI 3aCTOCYBaHHA
NpUMyCy AnA OTPUMaHHA 3Pa3KiB AnA NOPiBHANbHOIro gocnigxeHHs. MNigTpuMy€eTbca AymMmKa BUEHUX LLOLO
[AONYCTUMOCTI, Npy NoTpebi, OTpMMaHHA 3pa3sKiB AN NOPIBHANBHOrO AOCHIAXEHHA B NPUMYCOBOMY MO-
pAaKy. [poBoanTbCA aHani3 pAgdy pilleHb EBPOMNENCbKOro cyay 3 NpaBs IOANHN Ta PilLEHHA YKPAIHCbKNX
cyniB. Ha nigcraBi aHani3y, 3po6seHo BUCHOBOK MPO €1HICTb MPaBOBOI NO3KLii Cy0BMX OpraHiB Ta HaBO-
AATbCA peKoMeHAaLil MPaBOOXOPOHHNM OpraHam 3 NMUTaHHA, WO CTOCYETbCA NPUMYCOBOrO OTPUMAHHA
3pa3skKiB 4n1A NOPIBHANBHOIO AOCAIAKEHHA.

'Annotation.

The scientific article analyzes the grounds for forcible obtaining of samples for comparative research
and the limits of permissible coercion in carrying out this investigative (search) action. Attention is paid
to the analysis of the views of Ukrainian scientists who spoke about the possibility of using coercion to
obtain samples for comparative research. The opinion of scientists on the admissibility, if necessary, of
obtaining samples for comparative research by force is supported. A number of decisions of the European
Court of Human Rights and decisions of Ukrainian courts are analyzed. Based on the analysis, a conclusion
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is made on the unity of the legal position of the judiciary and recommendations are given to law enforce-
ment agencies on the issue of forcible obtaining samples for comparative research.
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'Bc-ryn. 3rigHo i3 3060B'A3aHHAMM, AKi B3ATI YKpaiHOoto BignoBiaHO Ao cT. cT. 4, 6 Ta 14 Yrogn npo
acouiauito Mix YKpaiHoto, 3 0fHi€l cTopoHu, Ta EBponencbkum Co3om, EBPONencbKUM CMiBTOBAPMCTBOM
3 aTOMHOI eHepril i IXHIMK AeprkaBaMu-ynieHaMu, 3 iHLWOT CTOPOHK, YKpalHa, cepen iHWOoro, nparHe 3miu-
HEeHHsA NoBarv 4o AeEMOKPATUYHUX MPUHLMNIB, BEPXOBEHCTBA NpaBa Ta 4oOporo BpAayBaHHs:A; 3abe3neuye
CTabiNbHICTb i Ai€BICTb AEMOKPATUYHUX IHCTUTYLIN, rAPaHTYE NpaBa JIANHY | OCHOBOMOJOXHI cBo6oAY, a
TaKOX 3MiLlHEHHSA Cy[0BOT BNaau Ta NiABULLEHHSA iT ebeKkTuBHOCTI [1].

Brymora edbeKTMBHOCTI CyJOBOro 3ax/CTy NpaB Ta iHTepeciB 0cobu 3aKpinneHo y HMU3Li MiXKHapOgHUX
aKTiB, @ TAaKOX Y KOHCTUTYLIT Ta 3aKOHaXx YKpaiHu.

30Kpema, 3aranbHoto Aeknapadi€to npas NoanHY nependayeHo, LWo KOoXKHa No4MHa Ma€E NpaBo Ha
edeKTBHe NMOHOBJ/IEHHA B NpPaBax KOMMETEHTHUMU HauioOHaNbHUMK CyfaMu Y BUNagKax NopyLieHHs i
OCHOBHUX NPaB, HalaHWX il KOHCTUTYL i€ abo 3akoHOM (cT. 8) [2].

EdekTmBHiCTb CynoBOro 3axncty npa., cBO60OS Ta iHTepeciB 0cobu ik 3acafa CyAOUMHCTBA BM3HAaYeHa
YU.2cT.55 4. 4.1 1a 3 cT. 124, 4. 4 cT. 125, cT. 129 KoHcTtuTyuii Ykpainu [3]. Kpim Toro, Bumora edpekTuB-
HOCTIi 3aXMCTy NpaB Ta iHTepeciB 0cobu B afMiHICTPaTMBHOMY CYAOUYMHCTBI 6e3nocepeaHbO 3aKpinneHa y
HopMmax Kogekcy agmiHicTpaTuBHOro cygoumHcTaa Ykpainu (gani — KAC Ykpainu) [4].

OTxe, ebeKTUBHICTb AK CKNagoBa NPUHLMMNY BEPXOBEHCTBA NPaBa, € OAHIE0 3 FOIOBHMX BUMOT Ta KpU-
TepiiB OLiHKMN AKOCTi CyAOBOr0 3aX1CTY NpaB Ta iHTepeciB 0cobu Bif MopyLueHb 3 60Ky Cy6’eKTiB BNagHNX
MOBHOBaXeHb, L0 3aKpirieHa y KoHCTUTYLIT YKpaiHW Ta MiXXHapOAHUX aKTax.

BogHouac ogHMM i3 NPaKTUYHUX MUTaHb, WO BYHUKaIOTb Y MpoLeci 3abe3neyeHHsA aaMiHICTpaTUBHUMM
cyfamu peanisauii Bumorn epeKTUBHOCTI CyAOBOro 3axuCTy NpaB Ta iHTepeciB 0cobu, € MOXMBICTb NpU-
NHATTA CyAaMu pilleHb NPo 3a10BOSIEHHA NO30BHNX BUMOT «Ha MabyTHE» (3RiNCHEHHA NPEBEHTUBHOTO CY-
[OBOrO KOHTPOJI0). 3 ornAgdy Ha MOLMPEHICTb y CYAO0BIV NPaKTWLi BUNaAKiB NOJaHHA NO30BiB 3 BUMOIOH0 «Ha
ManbyTHE», BUHUKAE HEOOXIAHICTb y NpoBefeHHi BCebiUHOro HayKOBO-NPaBOBOIO aHasli3y LibOro NUTaHHS.

TakM YMHOM, METOIO CTaTTi € NPOBefEeHHA aHani3y CyAoBOI MPaKTUKN B aAMIHICTPaTUBHMX CNpaBax 3a
No30BoM 0Cobu NPO 3axMCT NPaB Ta iHTepeciB «Ha MabyTHE» B aCNeKTi AOTPUMaHHA BUMOTM ebeKTnB-
HOCTi afiMiHICTPaTUBHOIO CY[JOUMNHCTBA.

Buknapg ocHoBHOro martepiany. Y HayKoBill fliTepaTypi NpeBeHTUBHMI MO30B BU3HAYaloTb, AK MO30B,
NoJaHUN He AN1A MOHOBMIEHHA NOPYLUEHOro NpaBa Y 3aXUCTYy OXOPOHIOBAHOIO 3aKOHOM iHTepecy, a no-
[aHUIN 3 MeTOI YCYHEHHSA MepeLuKkoan B peanisaLii npaBa ocobu; Takuii N030B Moxe OyTu NofaHun we
[0 MOMEHTY BUHUKHEHHA NMPaBONOpPYLUEHHS; Y Ny6niyHO-NpaBoBMX BiAHOCMHaX NO3MBayy, K NPaBuso,
NPOTUCTOITb HEBM3HAUYEHe KOJI0 MAacMBHO 3060B’'A3aHMX Cy6'eKTiB NpaBa [5, . 22].
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Y BITUM3HAHIN CYAOBI NpaKTULi HEMOOAUHOKNMY € BUMAAKM 3BEPHEHHA 0COOU A0 aAMiHICTPaTUBHO-
ro cyay i3 NO30BHOK BMMOIO «Ha MalbyTHE». Y Takmx No30Bax 0coba NPOCUTb Cyh NPUAHATMI PilleHHSA
NpPO BCTaHOBJIEHHA NEBHUX 060B A3KIB ab0 yTprMaHHA Bif BUMHEHHA NEBHYX Jill Bignosigaya y manbyt-
HbOMY 3 METOI HeloMyLLEHHA MOXANBOro NOPYLUEHHA Cy6'€EKTOM BlafHUX NMOBHOBaXKEHb MpaB Ta iHTe-
pecis no3nBaya.

Hanpuknag, y cnpasi N2 806/2426/18 cyTb cnopy nonArana B TOMy, WO Aep>KaBHUN KagacTPOBUI pee-
CTpaTop NOMWJIKOBO BHIC BiAOMOCTiI NPO KaAacTpOBMI HOMeP 3eMeNbHOI AiNAHKM MO31BaYa, y pe3ynbrarti
yoro ABi 3emesibHi AiNAHKY, WO HanexaTb pi3HUM ocobam, OTPManu OfHAKOBUIA KagacTPOBUIA HOMep.
3Baaloum Ha Te, Lo TakKa TeXHIYHa MOMWIIKa YHEMOXKIUBIIIOE peani3aLilo Mo3nBayem CBOro npasa Bnac-
HOCTi Ha 3eMeJibHY [iNAHKY, OCTaHHIl 3BePHYBCA i3 3aABOI0 MPO BUMPAaBAEHHA TEXHIYHOT MOMWKK 4O Big-
noBigayiB, 0fHaK, OTPMMaBLUY BiAMOBY, 3BEPHYBCA A0 CYAY 3 aAMiHICTPAaTMBHNM NMO30BOM.

Po3rnsapgatoum Lo cnpaBy Y KOHTEKCTI epeKTUBHOCTI CNocoby 3axmCTy NopyLIeHoro npasa no3neBaya,
BepxosHuin Cya (gani — BC) ginwos BUCHOBKY Npo Te, Wo BignoBigHo 1o cT. 9 KAC YkpaiHu epekTUBHUM
CNocobom 3axmncTy NOPYLLIEHOro NpaBa No3vBaya y pasi, AKLo BiAOMOCTi Ao [lepXaBHOro peecTpy peyo-
BVX MPaB Ha Hepyxome MaHO 6ynun BHeCeHi pa3oMm i3 MOMUIKOBMMY BiZOMOCTAMM LLOAO KalaCTPOBOrO
HOMepY 3eMeJIbHOT AiNAHKN Ta BKa3aHi Ail yHeMOoXNMBOTb pearisaliio no3rBayemM CBOro npasa Bnac-
HOCTi Ha 3eMeJIbHY JiNAHKY, MoXKe 6YTI 3aCTOCYBaHHA CYAOM YMOBHOMO 3000B Ai3aHHA (3060B’A3aHHA Ha
MalbyTHE), a cCaMe: MOKNaAEeHHSA Ha Iep>KaBHOro peecTpaTopa 060B’A3KY NicNA BUMNPaBNeHHA fepKaBHM
KaJacTPOBUM PEECTPATOPOM MOMUITKA Yy KaJacTPOBOMY HOMEPi 3eMefbHOI AiNAHKKU, MPOBECTY AepPKaBHY
peecTpalito NpaBa BAACHOCTI Ta iHLLIOro peyoBoro npasa (MpaBa OpeHAK) Ha 3emMenbHY AiNAHKY Bignosig-
HO [0 filep>KaBHOMO aKTa Ha MPaBO BAIACHOCTI Ha 3eMeNbHY QiNAHKY.

Y noctaHoBi Big 20 TpaBHsA 2020 p. Benuka Manata BepxosHoro Cyay (gani— BN BC), po3rnagatoum cnpa-
By N2 815/1226/18 [6] (B AKil no3rBayKa npocuna 30608’ A3aT YnpasniHHA MNeHcitHoro poHAy nposectu
MOHOBJIEHHA Ta BUMJIATY MEHCIi 3a BIKOM LLIAXOM NPU3HaYeHHsA il 3HOBY BiAMOBIAHO A0 3aKOHY YKpaiHu
Bia 9 nnnHA 2003 p. N2 1058-1V «[Mpo 3aranbHOOO0B A3KOBE fepKaBHE MEHCiHe CTpaxyBaHHA» y PO3MIpi,
He MeHLUOMY 3a MPOXMUTKOBUIA MiHIMYyM AnA 0Ci6, AKi BTpaTUAM Npaue3faTHICTb, Ha NiACTaBi JOKYMEHTIB,
LL{O 3HAXOAATbCA B NEHCIMHIN CNpaBi, 3 NPOBEAEHHAM iHAEeKCaLii Ta KOMMeHCaLi€l BTPATU YaCTUHN JOXO-
[iB), 3a3Haunna, WO NUTaHHA BM3HaUYeHHA 6a30BOro mMicAus, HAaABHOCTI GaKTy NepeBuLLEHHA iHAEKCOM
CNOXMBYMX LiH NOpOry iHAeKcauii, BCTaHOoBNeHOro B po3mipi 101%, y B3aEMO3B A3Ky 3 PO3MipOM MNeHCii,
L0 MA€ BUMIavyyBaTCA MNO3MBayLli, HANEXNTb 4O KOMMeTeHLUii NeHCINHOro OpraHy Npu MOHOBJEHHI NeH-
Cil, HapaxyBaHHi Ta BMUMNaTi BiagnosigHWX cym. Mpu LiboMy B pasi He3roam 3 giAmMu Bignosijava Woao Hasas-
HOCTi UM BiCYTHOCTI NiACTaB ANA HapaxyBaHHA iHAeKcaLii Ta il po3mipiB No3vMBayka He No3baBneHa Npasa
3BEPHYTUCA 3a 3aX1CTOM CBOIX MpaB JO CyAy, a TOMy BUMOTU NMO3UBAYKM WOAO NPOBedeHHsA iHaeKcauil
neHcil € NnepegvyacHMMM Ta 3aJOBOJSIEHHIO He NiANAralTb.

AnanoriyHux BucHoBkiB Bl BC ginwna y noctaHosi Big 21 kBiTHA 2021 p., po3rnAgatoun cripaBy NO
520/12609/19 [7], AiKa, KpiMm iHLWOro, cTocyBanacb 3060B'A3aHHA YnpaBniHHA MNeHcinHoro ¢oHay Hapaxy-
BaTW Ta BUMJIATUTY HaJIEXKHY MO31BaYy NeHCilo B NOPAAKY Ta PO3Mipi, BU3HauyeHOMy 3aKOHOM YKpaiHu Bif
9 kBiTHA 1992 p. N2 2262-XIl «[1po neHcinHe 3abe3neyeHHs OCi6, 3BiNbHEHMX 3 BiiCbKOBOI CNy6Wu, Ta fe-
AKUX IHWNX OCi6» 3 ypaxyBaHHAM pilleHb KoHcTutyuinHoro Cyay YkpaiHu (gani — KCY) 3 uboro npusoay,
6e3 o6MeKeHb, BU3HaHMX HEKOHCTUTYUiNHUMU. MpuiiMatoun pilieHHa y Wi cnpasi, BM BC 3ayBakuna, o
06cTaBVHM AiicHOro (bakTMYHOro) NopyLIeHHs BignoBigayem npa., cBO60O UM iHTepeciB Mae fJOBeCTU
HaNeXHMM Ta JONYCTUMUMW JOKa3aMn Came Mo3rBaY; 3aJOBOJIEHHIO B afMiHICTPaTUBHOMY CyAOYMH-
CTBI NignAratoTb NnLLe Ti BUMOTHU, AKi BIAHOBIIOIOTL MOPYLUEHi NpaBa uu iHTepecy ocobu y chepi nybniy-
HO-NMpaBoOBMX BiAHOCWH. BogHouac, BN BC ginwna BUCHOBKY, WO MaTepianu CnpaBu He MiCTATb fOKasiB
TOro, WO PO3Mip MeHcii No3rBaya Nicnsa NPoOBeAEHOro NepepaxyHKy 0OMeXXeHNI MakCUManbHM PO3Mi-
poMm, a ToMy norogunace 3 pilweHHam BC, wo po3rnagas Lo CnpaBy AK 3pa3koBy, MPO Te, WO Y 3aJ0BOJIeHi
L1X MO30BHUX BUMOT CJlif} BiEMOBUTMW.

Takox, po3rnagatoum cnpasy N2 460/8138/20, y noctaHoBi Big 5 nuctonaga 2021 p. BC Haronocus, wo
0co0bi, AKil BUNMaTy NeHCii He NpoBefeHO 3 BUHM AepKaBu B 0Co0i il KOMNETEHTHMX OpraHiB, MOHOB/IEHHSA
TaKoi BUMMaTK Ma€ NpoBoanTncA 6e3 obmeXkeHHs Byb-AKMM CTPOKOM Ta 3 HapaxXyBaHHAM KoMNeHcaLji
BTPaTL YaCTUHM JOXOAIB BIANOBIAHO A0 Y. 2 CT. 46 3aKoHy YKpaiHu «[1po 3aranbHO060B A3KOBE fieprKaBHe
NeHciliHe cTpaxyBaHHA». BogHouac, NTaHHA BU3HayYeHHsA 6a30BoOro micAud, HaaBHOCTI daKTy nepesu-
LEHHA IHOEeKCOM CMOXMBYMX LiiH MOpory iHgeKcaLii, BcTaHoBneHoro y po3mipi 101% (B pegakuii 3 1 ciuHA
2016 p. 103%), y B3aEMO3B A3KY 3 PO3MipOM NEHCIi, Lo MA€ BMMIavyBaTUCb 0COBi, HANEXNTb 1O NMOBHO-
BaXKeHb (060B'A3Ky) NEHCIMHOro opraHy Npu NOHOBAEHHI NeHCIi, HapaxyBaHHI Ta BUMNAATI BigNOBIgHUX
cym. [Mpu ubomy y pasi He3roam 3 AiaMu BignoBiJaya WoAo po3Mipy HapaxoBaHOI iHAeKcaLlil, no3nBay He
no36aBneHunIn NpaBa 3BEPHYTUCA [0 Cyay i3 3aABOI0 y NopAaKy, BU3HaueHoMmy cT. 383 KAC YkpaiHu [8].

HeobxigHo 3a3HaunTy, WO Y cnopax, AKi BUHMKATb 3 NEHCIHUX NPaBOBIAHOCKH, NOWWPEHNMU € NO-
30BHi BMMOTM, CNPAMOBAHI «Ha ManbyTHE», a came — 3060B'A3aHHA YnpaBniHHA [eHcinHoro poHay npo-
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BECTU BUMaTy/nepepaxyHoK NeHcii i3 AHA 3BepHEHHS i3 3aABOt0 J0 ynpasniHHA lNeHciliHoro poHay Ta
B HAaCTYMHOMY 3iCHIOBATV NepepaxyHKX Yy 3B'A3KY 3i 3MiHaMM MEeBHMX CKMNAagoBUX, WO BMMBAOTb Ha
pPO3Mip NeHcil.

Y uin kaTeropii cnopis BUCHOBOK MPO Te, L0 BUMOra «Ha MalibyTHE» He Mo»ke ByTu 3af0BONEeHa, Cchop-
MyfiboBaHO Lie BepxoBHum Cygom YkpaiHu. 30Kpema, y NocTaHoBi Bif 23 KBiTHA 2012 p. y cnpasi N2 21-
239a11 [9] Cyg 3ayBauB, WO i3 CAMOro BM3HAUYEeHHSA MOHATTA «MeHCiA» BUMNBAE, O WOMICAYHI MEeHCIMHI
BMMATY 3QiMICHIOIOTbCA Ha MOCTIiMHIN OCHOBI, OAMH pPa3 Ha MiCALb MPOTArOM HEBU3HAYEHOrO NMepioAay vacy,
a TOMy Le BUJ BUNMAT HE € CTPOKOBMM i He MoXe BTy NpU3HaYeHU Ha NEBHUI CTPOK; BUMIATY NeHCii
He Moke O6yTI 0bmexeHO byAb-AKNM KiHLIEBM TEPMIHOM ab0 CTPOKOM, OCKIiNbKM Lie 6 06mexKyBano npaso
0Co6M Ha OTPUMAHHA AepKaBHOI NeHCil Ta LLoMiCAYHOI 4OAATKOBOI NEHCIi 3a WKoAy, 3anofdisiHy 340p0oB'lo,
AIKa Ma€ BUMMayyBaTUCh NOCTINHO, OQMH pa3 Ha MiCALb NPOTArOM HEBU3HAUYEHOro Yacy Ta 6e3 BCTaHOBMEH-
HA Oyab-AKoro TepMiHy abo CTpoKy BMniaTi neHcii. BogHouac, 3a BucHoBKoM BepxoBHoro Cyay YKpaiHu,
CyZOBOMY 3axXVCTY NiANArae TinbKu nopyLueHe NpaBo No3MBaya, a OTXKe, BUMOrK npo 3060B'A3aHHA NpoBe-
CTV HapaxyBaHHA Ta BUMNMATy NeHCi, BUXOAAYM 3 iX pO3MipiB, Ha MalibyTHE, 3a0BONIEHHIO He NiANAraTb.

MopibHi BUCHOBKM 3p06eHi BepxosHum Cynom YKpaiHu TakoK y moCTaHOBax Ta yxBanax Big 19 6epes-
HA 2013 p.y cnpaBi N2 21-53a13 [10], Big 1 xo0BTHA 2013 p.y cnpasi N2 21-338a13 [11] Ta Big 5 nuctonaga
2013 p.y cnpasi N2 21-293a13 [12].

Y noganbliomMy Taka no3suuia 6yna nigrpumara BC, 30kpema, y noctaHoBax Bif 31 xoBTHA 2018 p. y
cnpa.i N2 212/12245/13-a [13], Big 9 nnuctonapa 2018 p. y cnpasi N2 537/218/17 [14], Big 11 rpygHA 2018
p.y cnpa.i N2 711/6954/17 [15], Big 25 kBiTHA 2019 p.y cnpasi N2 593/283/17 [16], Big 11 nunHa 2019 p.y
cnpa.i N2 347/4/17 [17], Big 16 cepniHA 2019 p.y cnpagi N2 161/17304/15-a [18], Big 21 cepnHA 2019 p. y
cnipaBi N2 295/13613/16-a [19] Ta iH.

Cyau, ronoBHMM YMHOM, BUXOAMAN 3 TOTO, WO Pe30/II0TMBHA YaCTMHA PilleHHA He MOBUHHA MiCTUTK
NPUNKCIB, WO NPOrHO3YyTb MOXKMBI NOPYLUEHHA 3 OOKY Cy6'eKTiB BNagHUX NOBHOBaXeHb Ta 30008 A-
3aHHA X 4O BUMHEHHA Y/ YTPUMAHHA Bif BUMHEHHSA Jill Ha MaibyTHE [19].

Kpim Toro, 3a BucHoBkom BC, pilieHHA cyay He Moxe BCTaHOBMOBaTM OOOB'A3KN Ha ManbyTHe 6e3
BpaxyBaHHA MOXNIMBUX 3MiH GaKTUUYHNX 06CTaBMH abo 3aKOHOLABYOrO PerynioBaHHA, @ TaKOX He MOXe
NPUNMaTUCA AK 3acTePeXKeHHA Bif Oyab-AKNxX nopyLieHb [18].

AIK NpaBuUno, NO30BHI BUMOMN «Ha MabyTHE» CTaBAATbLCA Y CrpaBax, B AAIKMX iCHYOTb TprBatoyi npa-
BOBIJHOCMHMU, 30KpPEeMa, 4O TaKMX HanexaTb MeHCilHi cnopu. 3 ornagy Ha e, Heo6xigHO YTOYHUTY, WO
npaBo 0cobu iHiLiloBaTK CyAOBUI KOHTPOSIb 3a MPaBOMIPHICTIO BiAMOBY B peani3aLii npaBa Ha NepBUHHE
NPU3HAaYeHHsA NEeHCIii He MoXe By TN NOCTaBNEHO B 3aNIEXKHICTb Bifl CTPOKY, AKUIA MUHYB 3 MOMEHTY BiMOBHU
YMNOBHOBaKeHOro cy6’ekTa BNafiHMX NOBHOBAXeHb Y peani3aLii 0co60t0 KOHCTUTYLIMHOro NpaBa Ha coLi-
anbHUM 3axncT y popmi 3abesneyeHHs y ctapocTi [20].

Posrnsapatoum nopibHy KaTeropito cnpas, BC 3BepTac yBary Ha Te, WO CyfoBe pilleHHs, AKi Habpano
3aKOHHOI K, € 060B'A3KOBUM [10 BUKOHAHHSA, BOLHOYAC, AKLLO MO3MBayY BBaXaeE, WO Bignosigayem He
BMKOHYETbCA TaKe PillleHHs, TO BiH MOXe 3BepHyTUCA Ao cyay B nopaaky cT. 383 KAC YkpaiHu (BU3HaHHA
NPOTUMNPABHMUMMU piLlieHb, Ji Y 6e3[iANbHOCTI, BUMHEHUX CY6'EKTOM BNagHUX MOBHOBAaXKEHb — BifNOBI-
JayeM Ha BUKOHaHHA pilleHHA Cyay); CYAOBUIA KOHTPOJb € CreliaibHUM BUAOM MPOBALXKEHHA B aAMiHi-
CTPaTMBHOMY CYAOYMHCTBI, BIAMIHHMM Bif MO30BHOr0; FONIOBHA MeTa CYJ0BOrO KOHTPOJIO 38 BUKOHAHHAM
pilleHb B afMiHICTpaTMBHUX CripaBax NosArae, Hacamnepeq, y peanisauii OCHOBHUX 3aBfaHb agMiHicTpa-
TUBHOMO CYJOUYMHCTBA NPW 3AiINCHEHHI aaMiHICTPaTUBHUMK CyfaMn NPaBOCYAASA, OCKIIbKU BOHO He 06-
MEXYETbCA BUHECEHHAM CYJOBOTIO PilleHHS, a TaKOX nepefbavac noro BUKOHaHHA [21].

3 yboro npuBoAy y NocTaHoBI Big 12 cepnHa 2021 p. y cnpasi N° 640/20298/19 BC cdopmynioBas BU-
CHOBOK, 3riAHO 3 AKMM CY[OBE pilleHHA He MOXe BperysiboByBaTh TPMBatoYi NPaBOBIAHOCUHN Ha Mal-
6yTHE (N03a MeXamu BUPILLEHHA CNOpPY), OCKINIbKY Lie 6yae BTpyYaHHAM Y MOBHOBAXKEHHSA 3aKOHOAABYOI
rinKy BNaguv 3MiHIOBaTV NPaBOBeE perysioBaHHA CyCnibHO-yNPaBAiHCbKNX BIAHOCKH [22].

HenooauHoKMKY € BUNagKu BUHUKHEHHA Y TPMBAKOUMX CMiPHUX NPaBOBiAHOCMHAX TPYBAKYMX MPaBo-
nopylLueHb. Bru3Hauatoum o3Hakm TprBatoyoro npasonopyweHHA BC Haronocus, Wo Take NpaBonopyLleH-
HA — Lle NPOCTYMNOK, NOB'A3aHNIA 3 TPUBaNMM, HeNepepPBHUM HEBMKOHAHHAM 0060B'A3KiB, NepeabayeHmnx
3aKOHOM, TO6TO, TPMBatoUi MPaABOMOPYLLIEHHA XapaKTePU3YIOTbCA TUM, O 0C06a, AAKa BUMHMNA AKICb NeB-
Hi gii um 6e3aisanbHicTb, NnepebyBae Hafani y CTaHi 6e3nepepBHOro NPOAOBXKEHHA LMX Aill (6e3aisnbHOCTI).
Lli nii 6e3nepepBHO NOPYLLYIOTb 3aKOH MPOTATOM AIKOrOCh Yacy. IHOAI TakMI CTaH NPOLOBXKYETbCA 3Ha-
YHWI Yac i yBeCb Yac BMHHUI 6e3nepepBHO BUMHSAE NPABOMNOPYLIEHHA Y BUTNALI HEBUKOHAHHSA NoKnage-
HUX Ha HbOro 060B'A3KIB. TPUBatOUe NPABOMNOPYLLUEHHA NPUNUHAETLCA NMLLE Y BUMAAKY YCYHEHHA CTaHy
3a AKOro 06'eKTUBHO iCHYE Liel 060B'A30K, BUKOHAHHAM 000B'A3KY BiANoBiAHMM cy6'ekToM abo npunu-
HeHHAM Aii BignoBigHOT HOpMKY 3aKoHY (gnB. Hanpuknag, noctaHoBu BC Big 11 kBiTHA 2018 p. y cnpaB.i N2
804/401/17 [23], Big 19 uepBHA 2018 p. y cnpasi N2 464/2638/17 [24], Big 17 rpygHa 2018 p.y crnipasi N2
701/742/16-a [25]).
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3 ornAapy Ha BuLwe3a3HayeHe, BC ginwos BUCHOBKY (gvB. mocTtaHoBY Bif 17 KBiTHA 2018 p. y cnpasi N2
804/401/17 [23], Big 19 uepBHA 2018 p. y cnpaBsi N 464/2638/17 [24]), wo BCTaHOBJIEHHA CTPOKIB 3Bep-
HEeHHA [0 aAMIHICTPaTUBHOrIO Cyay Ta 3aNnuLleHHsA NO30BHOI 3asaBK 6e3 po3rnAagy Ha niacTasi iX Nponycky
He MOXe C/lyryBaTu MeTi ieranisaii Tp1MBaloyoro NpaBonopyLUEeHHA Ta, BiANOBIAHO, 34iNCHEHHA HE3aKOH-
HOI JianbHOCTI (6e3pisnbHOCTI) [26].

To6T0, edeKTUBHUI CYyAOBUIA 3aXMCT NpaBa 0coOU 03HAYaE, WO NPy TPMBAOUYOMY MPABOMOPYLIEHHI
[J1A 3aXUCTY TaKoro Npaso, 3a 3arajibHYM MPaBUSIOM, HE iCHYE YaCOBUX MeX, alie Y Tak1X CUTYaLiaX Heob-
XiAHO BPaxOBYBaT i, KOHKYPYIOUMI 3 TaKNM NigXO[0M, MPUHLMMA NPAaBOBOI BU3HAYEHOCTI.

Y nocTaHoBi Bif 28 KBiTHA 2020 p. 3a pe3ynbTatom po3rnagy cnpasu N2 607/15692/19 [27], B Akin BUpI-
LUYBaNOCb MUTaHHA WOAO IOPUCAMKLIT CNOPY NPO CTArHEHHA pa3oBoi rpowosoi gornomoru, Bl BC 3ayBa-
XMna, Lo no3rBayem He Moxe 6y T BUCYHyTa NO30BHA BUMOra B iHTepecax HeBU3HAaYeHOoro Kona ocib 3a-
6OPOHNTU Ha MabyTHE BUAABATV PO3MNOPALMXKEHHA Wo0 BUTPebyBaHHA B yYaCcHUKIB 60NOBKX Jill 3aAB
Ha OTPUMaHHA Pa30BOi MPOLLOBOT AOMOMOTM, OCKINbKY, 3a 3arajibHM NpaBKiIoM, ocoba Moxe, 30Kpema
y CyfoOBOMY MOPAAKY, BUMaraTh 3axmcTy TifibKy ii NpaBa 3a YMOBH, WO Take NpaBo iHwWwa ocoba (cy6’eKT)
NopYLUYE, He BU3HAE UM OCMOPIOE; 3BepTaTCA A0 Cyay i3 3asABaMM NPO 3axMCT Npa., cBO6oS Ta iHTepecis
iHWKX 0Ci6 abo fepKaBHMX UM CYCMiNbHUX iHTepeciB Ta 6paTh yyacTb Y LMX ClpaBax 0coby MOXyYTb Tiflb-
K1 y BUMafKax, BCTAHOB/IEHNX 3aKOHOM.

Mpw ubomy, BIM BC Bkaszana, o B1uMora npo 3abopoHy Ha MaibyTHE BUAaBaTV PO3NOPAAKEHHSA WOL0
BUTPebyBaHHA B yYacHMKIB 60MOBUX Aill 3a8B Ha OTPMMAHHSA Pa30BOi FPOLLIOBOI JOMNOMOMU He MoXe ByTu
po3rnsHyTa cyfamu 6yab-AKoi pUCAKKLIi, @ BiAMOBa Y BiAKPUTTI MPOBaXeHHA Y Uil yacTUHi He Byae
nopyLlyBaT NpaBo 0coby Ha AOCTYN A0 CYAY, OCKINbKY Lie € NEriTUMHUM OOMEXXeHHAM, MOKNMKaHUM 3a-
6e3neynTn LPUANYHY BU3HAYEHICTb Y 3aCTOCYBaHHIi HOPM MpoLecyasibHOro Npasa; Take 0OMeXKeHHs He
LKOAUTb CYTi NpaBa Ha AOCTYM A0 CyAy Ta € MPOMOPLUiHAM O3HaYeHIN MeTi.

Kpim Toro, y noctaHosi Bl BC Big 26 ciuHA 2021 p.y cnpaBsi N2 522/1528/15-1 [28], B Ak no3uBay npo-
CUB BU3HATV JOrOBip NOPYKN NPUMNMHEHVM Ta YaCTKOBO HeAiiCHUM, NepesliyeHo niacTaBu, HeoOXigHi ana
BMCHOBKY MPO AOTPVMMaHHA Y1 HeJOTPMMaHHA MPUHUMNY NpouecyanbHOI eKOHOMIT.

Y uin noctaHoBi Bl BC po3merkyBana npeBeHTUBHU Ta epeKTUBHMIA cnocobu 3axXMCTy B CNopi Kpeaun-
Topa 3 OOPXKHMKOM, 3a3HauMBLUW, L0 1O MOBHOBAXEHb CYAly He HanexunTb GopMyntoBaHHA abCTPaKTHUX
npaBun MNOBEAIHKN ANA BCIX XXUTTEBUX CUTYaUi, AKi NignagatoTb Nig 4ilo NeBHUX HOPM MpPaBa; AKLO CYy-
[0Be pilleHHA Ma€e 3abe3neunTy, Wob o6mnaBi CTOPOHM NPABOBIZHOCUH MOTN B Maiby THbOMY 3HaTV MPO
npaBa OfHa OAHOI Ta AiATK, He NOPYLUYYN iX, TaKUI CNOCIO 3aXUCTY € BUKTIOYHO MPEBEHTUBHUM; AKLLO
KpeauTop, WO AifB B YMOBAxX NpPaBOBOi HEBM3HAYEHOCTi, B M1HYIOMY MOPYLINB NpaBa 0cobu, AKy BiH
BBarka€ BOP>KHUKOM, TO A1 OCTaHHbOTO eheKTMBHMM CNOCOOOM 3axmCTy Byae TON, AKUIA CMPAMOBAHO Ha
3aXUCT NOPYLUEHOTO NpPaBa, a He Ha NPEBEHTUBHUIA 3aXUCT iHTepecy, TOOTO He € edpeKTUBHMM cnocobom
3aXMCTY 3BEPHEHHA 3 MO30BOM AN1A YCYHEHHSA NPaBOBOI HEBU3HAYEHOCTI, AAka iCHyBana y MuHynomy [29].

BYCHOBK/ MPO HEMOXNMBICTb 3aI0BOSIEHHA MO30BHOI BUMOTY «Ha MaibyTHe» chopmynboBaHi BC
TaKOX y NMOCTaHOBI Bif 14 BepecHA 2021 p. mig yac po3rnagy cnpasy N2 320/5007/20 [30], Aka cTocyBa-
naca NPOTUNPABHOCTI BiMOBW AePXKaHOr0 PeeCTpaTopa 34iINCHNTY feprKkaBHY peecTpaLilo NPUMNMHEHHSA
npaBa opeHan TPeTboi 0cobK Ha 3eMenbHY AiNAHKY OfHOYACHO 3 pPeEeCcTpaLli€lo NpaBa BMACHOCTI Ha Lo
3eMenbHy AiNAHKY 3a No3MBayeMm.

BucHoBKuM. OTXe, y HalioHanbHil cynoBin npakTuui cpopmynboBaHO CTany NpaBoBy No3uLito, Bigno-
BiIHO 10 AKOI OTPUMAHHA BUMOTY ebeKTUBHOCTI CYAOBOrO 3aXUCTY NpaB Ta iHTepeciB 0cobu BUKIOYAE
MOKNMBICTb MPUIAHATTA CYLOM PilleHHSA MNPO 3a0BOSIEHHA NO30BHNX BMMOT «Ha MabyTHE», OCKinbKM: 1)
pilleHHA cyay He MOXe BCTaHOB/IOBATM 000B A3KM Ha ManbyTHe 6e3 BpaxyBaHHA MOXMBUX 3MiH dak-
TUYHUX 06CTaBMH abo 3aKOHOAABYOrO PEryioBaHHA, a TAKOX He MOXKe MPUAMATUCA AK 3aCTEPEXKEHHSA
Bifj MOTEHUIMHNX MOpPYLUEHb; 2) pe30IioTUBHA YaCTNHA PilleHHA He MOBMHHA MICTUTV MPUMKCIB, WO Npo-
FHO3YIOTb MOXUBI MOPYLUEHHA 3 60KY Cy6’€KTIB BNafHUX NOBHOBaXeHb Ta 3000B A3aHHSA iX O BUNHEHHSA
Yy YTPUMaHHA Bif BUMHEHHA [ill HA MalibyTHE; 3) 4O NMOBHOBaXeHb Cyfly He Hanexutb GopMystoBaHHA
3arasibHUX (@6CTPaKTHMX) MPaBUN NOBEAIHKM ANA PEryntioBaHHA CyCniibHO-yNPaBAiHCbKMX BifHOCKH, AKi
nignagatoTb Nig 4ito NeBHMUX HOPM npasa.

'AHomauiﬂ.

Y cTaTTi npoBeAeHO aHani3 CyfoBOT NPaKTVKM B aAMIHICTPAaTUBHMX CNpaBax 3a No30BOM 0Cobu Npo 3a-
XWCT NpaB Ta iHTepeciB «Ha MabyTHE» B acneKTi JOTPUMAHHA BUMOTU ePpeKTUBHOCTI agMiHiCTpaTUBHOrO
CyOoOuYMHCTBA. BU3HaueHO HOpPMaTUMBHO-NPABOBE MIAFPYHTA NPUHUUNY ebeKTUBHOCTI CyAOBOrO 3axXuUCTy
npas Ta iHTepeciB 0cobu B aAMiHICTPaTUBHOMY CYAOUYNHCTBI.

Ha nigcTasi aHanisy npaktnku BepxosHoro Cyay B aAMiHICTPaTVBHOMY CyAOUYMHCTBI JOTPVMMaHHA BU-
Morn epeKTUBHOCTI CyJOBOro 3axMCTy NpaB Ta iHTepeciB 0coby 0BIPYHTOBAHO BMCHOBOK MPO HEMOX-
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NUBICTb NPUAHATTA CYAOM pPilleHHA NPO 3aJOBONIEHHA MO30BHUX BMMOT «Ha ManbyTHe». [loBefieHO, Wo
pilleHHA cyay He MoXe BCTaHOB/IOBATY 000B A3KM Ha ManbyTHe 6e3 BpaxyBaHHA MOXIMBUX 3MiH dak-
TUYHUX 06CTaBMH abo 3aKOHOAABYOIrO PEryioBaHHA, a TAKOX He MOXe MPUAMATUCA AK 3aCTEPEXKEHHSA
Bifl OyAb-AKUX NOPYLUEHD.

ABTOpPOM aprymMeHTOBaHO, WO Pe30/II0TUBHA YacTUHA PilleHHA He MOBUHHA MICTUTW NMPUMNUCIB, WO
NPOrHO3YIOTb MOXJ/IVBI MOPYLUEHHA 3 60Ky Cy6’eKTiB BNagHMX NOBHOBaXeHb Ta 3060B A3aHHA iX 4O BUK-
HEHHSA YK YTPUMAHHA Bifl BUNHEHHA [l Ha MabyTHE. O6rpyHTOBAHO, L0 MOXAUBICTb MPUIAHATTA PiLleH-
HA NPO 3axMCT NpaB Ta iHTepeciB 0cobu «Ha MaNbyTHE» BUKNIIOYAETLCA Y 3B'A3KY 3 TUM, LLO 4O NOBHOBA-
XeHb cyaly He Hanexutb GopMynoBaHHA abCTpPaKTHUX MNPaBU NOBEAIHKN ANA BCiX XUTTEBMX CUTYaUil,
AKi NignagatoTb Nig 4ito NeBHUX HOPM Npasa.

'Annotation.

The article analyzes the judicial practice in administrative cases on the claim of a person to protect the
rights and interests «for the future» in terms of compliance with the requirements of the effectiveness of
administrative proceedings. The normative-legal basis of the principle of efficiency of judicial protection
of the rights and interests of a person in administrative proceedings is determined.

Based on the analysis of the practice of the Supreme Court in administrative proceedings, compliance
with the requirement of effective judicial protection of the rights and interests of the individual substanti-
ates the conclusion that it is impossible for the court to decide to satisfy claims "for the future” It is proved
that the court decision cannot establish obligations for the future without taking into account possible
changes of factual circumstances or legislative regulation, and also cannot be accepted as a warning
against any violations.

The author argued that the operative part of the decision should not contain instructions that predict
possible violations by the subjects of power and their obligation to commit or refrain from committing
acts in the future. It is justified that the possibility of deciding on the protection of the rights and interests
of the person "for the future" is excluded due to the fact that the court does not have the power to formu-
late abstract rules of conduct for all life situations subject to certain rules of law.
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'Formulation of the problem. The current state of legal science shows that it is at the stage of finding
new, balanced methodological approaches to understanding the role and place of law in modern society,
identifying the relationship between its natural and positive aspects, reproduction of individual and social
and collective directions [17, p. 12]. Ukrainian legal opinion, write O.Dovhan and V.Yashchenko in their work
“The essence and content of legislation in the defense sector and its implementation: information and legal re-
search”should be based on the following basic principles: on the one hand, based on existing achievements in
legal search, is to preserve the Ukrainian legal tradition and enrich it with human multidimensionality, and on
the other - to include innovations due to the needs and requirements of the evolution of legal reality [18, p. 17].

Sometimes a bizarre intertwining of ideas and concepts about politics, the state, law can be structured
only on the basis of identifying the dominant in each historical epoch model of theoretical interpretation
of state and legal phenomena, which is considered a standard, model and logical solution of cognitive
problems. This example of scientific development is called a paradigm [19]. That is why it is more ap-
propriate to consider constitutionalism “as a process of paradigm shift, is the alternation of theories and
concepts put forward by different authors in a particular era.”

In the history of constitutional and legal science, scholars identify several basic paradigms within
which various theories and concepts have been formed. The differences between these paradigms, which
are fundamental, are related to the desire to explain the nature of constitutionalism through the prism of
supernatural, or natural, or social origins. In this case, the paradigms themselves did not exist in isolation
from each other, but were interconnected, each of them used the arguments of the other. In this regard,
their allocation is to some extent conditional [19].

By openly invading Ukraine by land, sea and air, on February 24, 2022, the Russian Federation grossly violat-
ed the UN Charter, numerous norms of international law and committed an act of aggression - the most seri-
ous and gross violation of international law. It is these illegal actions (although the hybrid war has been going
on since 2014) that have pushed the relationship between the countries of the world on the issue of ensuring
national and global (world) security from a“dead end”. It is time to reconsider the content and application of a

" " "

number of concepts: “national interests’, “national security”, “national security strategy’, “international security’,
“threat to national interests’, “national security system’, “national security system’,“Security sector”, etc. So, it is
time to reconsider the existing paradigm of legal science in general and constitutionalism in particular.

Based on the above, the authors aim to highlight theoretical approaches to the category of “paradigm”
in order to further reveal the essence and content of its statics and dynamics in the current realities of the
state and law in Ukraine.

Analysis of scientific publications. The process of studying the genesis, evolution of constitutional-
ism as a science and its theoretical components highlights a wide range of philosophical, epistemological
and methodological problems associated with the knowledge of general laws and structures of scientific
knowledge. A powerful contribution to the development of this theoretical issue has been made in the
modern philosophy of science. It is, in particular, about the methodological significance of the concepts
of development of science of world-famous philosophers of the twentieth century. K. Popper [1], T. Kuhn
[2], I. Lakatosh [3], P. Feyerabenda [4], K. Polanyi [5] and others who not only developed but also signifi-
cantly updated traditional scientific ideas in in this area. Therefore, it would not be an exaggeration to say
that today no serious work on the methodology of constitutional and legal science can do without taking
into account and analytical consideration of their scientific contribution.

Presentation of the main material of the study. First of all, it should be recognized that in the do-
mestic legal literature on history and its methodology of constitutionalism there are still initial attempts to
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attract the analytical potential of modern philosophy of science to develop the theory and methodology
of historical and legal analysis of world and Ukrainian constitutionalism. That is why the essence of the par-
adigmatic dimension of the development of constitutionalism, the elucidation of the peculiarities of the
interaction of scientific paradigms in its historical development, requires further theoretical development.

Thus, a holistic vision of constitutionalism, designed to understand and explain the science of consti-
tutional law based on certain conceptual principles, which in turn are close to a number of basic principles
and long-lasting - the urgent need for the science of constitutional law, the answer to its desire to know
the nature of its activities, and because of this and myself. A possible option for such a consideration may
be a paradigmatic approach, which we will generally try to apply in this paper.

The last wave of democratic transformations in the post-communist space after the 1990s (as well as
on other continents - in Latin America, Asia, Africa) had some profound constitutional and legal features,
the consequences of which were not properly and timely taken into account. This primarily applies to the
choice of a new paradigm of constitutionalism (in some sources - the constitutional model of systemic
development). All the countries of the new democracy have chosen the path of implementing model
constitutions without sufficient and necessary preparation of the social organism for their so-called im-
plantation. This has led to an accelerated distortion of fundamental constitutional values and principles
in public practice and a deepening crisis of confidence in society.

According to G. Harutyunyan, today there is an antagonism between the Constitution and constitu-
tional practice, between the constitutionally proclaimed and the really existing system of social values [6,
p. 171. In this context, we quote V. Zorkin’s statement that “.. the reality of our life is regressive” [7]. Unfor-
tunately, this is not only a fact, but also a diagnosis of the recent legal and social reality.

The current situation poses a rather complex and archival task for constitutional science and practice: to de-
velop the necessary theoretical, methodological and applied approaches to ensure systemic integrity, self-suf-
ficiency and dynamism of the Constitution, on the one hand, and to guarantee the adequacy of social practice.

One of the specific features of legal knowledge is the external given paradigm. If other humanities de-
termine their own subject, the specifics of its consideration (and this certainty is largely a consequence of
the value orientation of the researcher, the allocation of priorities of public life on the basis of worldview),
European jurisprudence of the last few centuries has a subject tasks and in fact any serious theoretical
disagreement has a direct practical solution.

In this regard, K. Zweigert and H. Ketz write:".. a simple interpretation of the law, as traditionally practiced
by lawyers, can hardly be attributed to the humanities or social sciences. Rather, legal research acquires a truly
scientific character only when the study of the norms of any national system rises above ...“[8, p. 11].

“Paradeigma” - the Greek word - means: “that which determines the nature of the manifestation, the
manifestation, remaining outside the manifestation.” Based on this, the paradigm had a narrower mean-
ing: the so-called theory, which was accepted as a model (methodology) for solving certain types of prob-
lems or problems. G. Bergman introduced this term into the methodology of science, understanding it as
some common principles and standards of methodological research.

Currently, the concept of “paradigm”is widely used in the scientific literature (although in the legal sci-
entific literature, this term is extremely difficult to find). It was originally used in the natural sciences, but
has become quite common in the field of humanities in the form of different interpretations, sometimes
quite contradictory. This circumstance is obviously related to the objective difficulties in the correctness
of the transformation of concepts with technical arguments in the humanitarian field. Any parallels here
do not lead to an unambiguous interpretation. The reason for this, in our opinion, lies in the specificity of
technical concepts and the vagueness of the humanitarian. Suffice it to mention the multiplicity of ap-
proaches to such concepts (categories) as legal ideology, objective truth, legal awareness, legal system,
principle of law, civil society, legal relations, etc.

As society and the state develop, ideas about legal phenomena and concepts change, which neces-
sitates the development of new methodological approaches and their definitions [9, p. 10]. “Historical
evolution brings with it not only a change in the content of norms and changes in the institutions of law,
but also the development of the legal form as such,”- rightly notes E. Pashukanis [10, p. 64].

In jurisprudence, the concept of “paradigm” began to be used relatively recently. In our opinion, this
is due to an inadequate understanding of the meaning of this term in relation to legal science. Another
reason we see in the numerous practices of its inappropriate use in other humanities. In many publica-
tions, the same phenomenon, in the same context, is called a paradigm, a concept, an idea, etc. [9, p. 11].

For example, B. Gershunsky, speaking of “comprehensive development of personality’, uses the terms
“paradigm’, “concept’, “idea” [11, p. 3]. In addition, quite often the term “paradigm” is used as a synonym
for the term “model”.

Today, the term “paradigm” is used in the meaning developed by the American scientist T. Kuhn in the
work “The structure of scientific revolutions.” The purpose of T. Kuhn's work, in his own words, “is to depict
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at least schematically ... the concept of science, which follows from the historical approach to the study of
scientific activity itself” [2, p. 12]. The scientist developed a concept of progression of science based on its
history. He believed that science was evolving as a result of scientific revolutions based on paradigm shifts.

Paradigms, according to T. Kuhn - are “recognized by all scientific achievements, which for some time
give the scientific community a model of problems and solutions”[2, p. 2]. In the future, according to the
author himself, it goes beyond this definition. As a result, this term is used in two different meanings. On
the one hand, it denotes the whole set of beliefs, values, technical means, etc., which is characteristic of
the members of this community. On the other hand, he points to one type of element in this set - specific
solutions to puzzles, which, when used as models or examples, can replace explicit rules as a basis for
solving still unsolved puzzles of normal science [2, p. 44].

At the same time, V. Syrykh claims, “legal science is also an organic unity of statics (result, result of
cognition) and dynamics (activities that provided this existing knowledge, and hence activities to use
existing knowledge to move to new scientific results) »[12, p. 24]. Any interpretation of the content of
legal science, in his opinion, without taking into account the organic connection of these parts will be
incomplete and one-sided.

It is clear that the multiplicity of approaches has created ambiguity in the use of the term “paradigm”
in the scientific world. The variety of definitions does not contribute to the formation of its uniform un-
derstanding. Thus, in particular, according to M. Thompson, “paradigms are understood as the original
conceptual schemes, methods of problem statement and research methods prevailing in the science of a
certain historical period”[13, p. 134].

The authors of the Philosophical Dictionary define the paradigm as “a set of theoretical and method-
ological prerequisites that determine the specific scientific research, which is embodied in scientific prac-
tice at this stage” [14, p. 354]. At the same time, Ukrainian authors understand the paradigm of science as a
strict scientific theory embodied in a system of concepts that express the essential features of reality; ways
of seeing and models of cognizable reality; standards and goals of science; initial conceptual scheme, mod-
el of problem statement and methods of their solution; assessment of the truth of the results of research
according to scientific canons that prevail during a certain scientific period in the scientific community [15].

We believe that the concept of paradigm in the scope of the disciplinary matrix is more appropriate for
constitutionalism. Its narrowly conceptual interpretation leads to significant difficulties in distinguishing
with such concepts as constitutional ideas, principles of constitutionalism, constitutional axioms, con-
stitutional constructions, and others. Therefore, such an approach will not have independent cognitive
value. In addition, a “narrow” understanding of the paradigm of constitutionalism in identification with
these concepts will complicate the identification of the scientist as a member of a scientific community or
make it impossible, which is fundamentally contrary to the basic tenets of Kuhn’s concept.

It should be noted that the introduction of the term “paradigm of constitutionalism” by virtue of its
metaphorical requires caution, similar to the use in jurisprudence of other terminological symbols bor-
rowed from other sciences (“legal matter’, “legal energy”, “legal entropy’, etc. .). However, as noted by S.
Alekseev, such terminological innovations still have to be resorted to, “because otherwise it is impossible
to denote something new and specific that is revealed as a result of scientific research”[16, p. 7].

Given the above, we propose the following definition of the paradigm of constitutionalism - a set of
ideal fragments of constitutional reality (concepts, values, principles, ideas and practices) shared by so-
ciety at this stage of development and form a vision of constitutionalism, as well as specific solutions to
constitutionalism.

'Annotation.

The article is devoted to the essence and content of such a philosophical and legal category as “par-
adigm”. It is pointed out that in the history of constitutional law scholars have identified several basic
paradigms within which various theories and concepts have been formed. The differences between these
paradigms, which are fundamental, are related to the desire to explain the nature of constitutionalism
through the prism of supernatural, or natural, or social origins. In this case, the paradigms themselves did
not exist in isolation from each other, but were interconnected, each of them used the arguments of the
other. In this regard, their allocation is to some extent conditional.

Emphasis is placed on the fact that on February 24, 2022, the Russian Federation grossly violated the
UN Charter, numerous norms of international law and committed an act of aggression - the most serious
and gross violation of international law. It is these illegal actions (although the hybrid war has been go-
ing on since 2014) that have pushed the relationship between the countries of the world on the issue of
ensuring national and global (world) security from a “dead end”. It is time to reconsider the content and
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application of a number of concepts: “national interests’, “national security’, “national security strategy’,
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“international security’, “threat to national interests’, “national security system’, “national security system’,
“Security sector”, etc. So, it is time to reconsider the existing paradigm of legal science in general and
constitutionalism in particular.

The approaches of different scientists to the definition of the category “paradigm” are analyzed. The
author emphasizes the disclosure of the meaning of the concept of “paradigm of constitutionalism” The
following definition of the paradigm of constitutionalism is proposed - a set of ideal fragments of consti-
tutional reality (concepts, values, principles, ideas and practices) shared by society at this stage of devel-
opment and form a certain vision of constitutionalism, as well as specific solutions to constitutionalism.

Key words: paradigm, paradigm of constitutionalism, category of jurisprudence, structure of scientific
knowledge, military invasion, national security.
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'Statement of the problem.

Since the beginning of the large-scale war in Ukraine, 128 children have died and at least 172 children
have been injured, according to the Office of the Prosecutor General. The statement of the Commissioner
for Human Rights of the Verkhovna Rada of Ukraine Lyudmyla Denisova states that it is impossible to
establish the exact number of children killed and wounded in the conditions of active hostilities and
occupation of certain territories. The ombudsman also collects information about the shelling of educa-
tional institutions. In all, according to the Office of the Attorney General, almost 566 schools have been
damaged and 73 destroyed since the start of the large-scale war. [1]

Ukrainians are now showing the incredible, best, coolest qualities of any nation that can only be. In-
deed, many were willing to take a child into their family, to give their family to a child in need. At the be-
ginning of the war, they made a chatbot in a telegram called “The child is not alone."This chatbot has clear
instructions and an algorithm of actions that a person should take if he sees a child on the street who is
left without adults for some reason. There is also an algorithm for what to do if you have lost your child,
where to go, and what your actions are. There is also the opportunity to apply to become a temporary
family of a child, i.e. to give temporary shelter to a child. But to date, more than 13,000 applications have
been received from Ukrainian families in more than two weeks of this chatbot.

However, such mechanisms work only if the child is in Ukraine. But according to the information re-
ceived, on March 19, the Russian occupation forces illegally deported 2,389 children to the territory of
the Russian Federation who were in the temporarily occupied districts of Donetsk and Luhansk regions.
First, according to the Verkhovna Rada Commissioner for Human Rights Lyudmila Denisova, children end
up in so-called filtration camps in the Donetsk region. Then they are transported by buses to the Russian
Taganrog, and from there by trains are transported across Russia - to Omsk, Tomsk regions, Perm region.
There are cases of Ukrainian children being taken to Sakhalin.

“Unfortunately, we do not have lists of these children. There are only a few testimonies of relatives or
people who called us on the hotline and reported that they were forcibly taken away and they are there
in a kindergarten in Taganrog, sleeping on the floor... Well, all these horrors of their movements as long
as they have a connection, “said Lyudmila Denisova. [2]

The forcible transfer of civilians to the territory of the aggressor state, in particular children, shows
signs of abduction. Such actions are a gross violation of international law, in particular international hu-
manitarian law.

Ukraine calls on the international community to respond immediately to the smuggling of children
and to increase pressure on Russia to end the war.

The purpose of this scientific article is to study the international legal experience in protecting the
information (digital) rights of children who were illegally removed from their territory during the war,
or are in the occupied territories, preparation of proposals and recommendations to improve existing
legislation

Analysis of recent research and publications. Therefore, the issues of improving the international
legal experience in ensuring the protection of information (digital) rights of children who were illegally
removed from the territory of their country during the war, or are in the occupied territories within which,
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in particular, Catherine Baillie Abidi (2021) studied models of protection of information (digital) rights of
children [4]; Johnson, D., and Walsh, A. (2020). - threats related to the involvement of children in hostilities
[5]; Mazurana, D., and Carlson, K. (2006) - problems of protection of girls during hostilities [6]; Alfredson,
Lisa. (2002) - examines the protection of children’s rights during the war [7]

Regarding the international experience of legal support of the experience of ensuring the protection of
information (digital) rights of children during the war, it is worth mentioning the works of Altiok, Ali, and Irena
Grizelj. (2019) studied the participation of young people in the process of reconciliation of warring parties [10];
Ball, Nicole. (2001) - features of regulation of protection of children’s digital rights [6]; Regime, Salvador Santino
Jr. Fulo, and Spoldi, Elisabetta. (2021) studied the role of children during armed conflict [13, p.365]; The research
of Oleksandr O. Bryhinets, Ivo Svoboda, Oksana R. Shevchuk, Yevgen V. Kotukh, Valentyna Yu Radich (2020) on the
legal issues of understanding information security and protecting the digital rights of the child. [8].

The beginning of the main study of the material.

In recent decades, the protection and well-being of children during conflict has become an important
part of the international community’s agenda. Thus, several norms and standards have been developed
that form the legal framework for the protection of children in armed conflict.

Children growing up in war are protected by international humanitarian law as part of the civilian pop-
ulation. However, given the vulnerabilities and needs of child development, children have special pro-
tection. Some guarantees provided by international law these acts have become part of customary law.

The main international legal acts that are the basis for the protection of children in situations of armed
conflict:

« UN Convention on the Rights of the Child (1989)

« Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in

Armed Conflict (OPAC) (2000, ratified by Ukraine in 2004)

+ Geneva Conventions for the Protection of War Victims (1949)

- Additional Protocols to the Geneva Conventions (1977)

+ International Labor Organization Convention N2182 on the Prohibition and Immediate Action for

the Elimination of the Worst Forms of Child Labor (1999)
+ Rome Statute of the International Criminal Court (2002) and several UN Security Council Resolutions
adopted between 1999 and 2009.

The system of international agreements, protocols, and other soft law instruments continues to evolve
and provide guidance on how to enhance the protection and observance of the rights of the child in
armed conflict. However, the effective implementation of the standards set out in these regulations is still
a significant problem in many parts of the world, particularly in Ukraine.

International humanitarian law recognizes the importance of providing education for children in
armed conflict. Thus, Article 24 of the Geneva Convention IV of 1949 stipulates that “the parties to the
conflict shall take all necessary measures to ensure that children under the age of 15 who have been
orphaned or separated from their families as a result of war are not left to fend for themselves and to
facilitate, under any circumstances, their education.

If possible, their education should be entrusted to people with the same cultural traditions “of the
same Convention obliges the occupying Power “in cooperation with state and local authorities to pro-
mote the proper functioning of institutions responsible for the care of children and their education”. Ac-
cording to Article 4 (3) of Additional Protocol Il to the Geneva Conventions of 12 August 1949, relating to
the Protection of Victims of Non-International Armed Conflicts, of 8 June 1977 [21] (Protocol Il), “Children
shall be provided with the necessary care and assistance, including (a) they receive education, including
religious and moral education, at the request of their parents or, in the absence of their parents, of those
in their care”. As for schools and other educational establishments, they are considered as ordinary civilian
objects in the context of Article 52 (3) of Protocol | and, accordingly, they cannot be the target of an attack
unless they have been converted into military facilities, ie to those “who by their nature, location, purpose
or use make an effective contribution to hostilities, and their total or partial destruction, capture or neu-
tralization, under the circumstances at the time, gives a clear military advantage” (Article 52 (2) of Protocol
I, Rule 8 of customary international humanitarian law (customary international humanitarian law).

But Russia is violating all norms and standards in the temporarily occupied territory. The Russian Fed-
eration has committed gross violations of the Statute of the Council of Europe that are incompatible
with the status of a member state and does not fulfill its obligations to the Council of Europe. Therefore,
the Parliamentary Assembly of the Council of Europe (PACE) believes that the Russian Federation can no
longer be a member state of the Organization. In addition, the United Nations General Assembly has sus-
pended the Russian Federation’s participation in the Human Rights Council.

The Russian military abducts children, destroys their documents, and forcibly transports them to Rus-
sia to use them as an “exchange fund.”They know that children are a special social value for our state. And
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they understand that they will be able to take all their war criminals out of captivity and exchange them
for our children. There is no information about the number of children taken out! It is difficult to convey
the condition of parents who are desperately searching for their lost children, not knowing whether they
are alive or dead. Numerous facts of torture, rape and grievous bodily harm to children in the occupied
territories are known, so every minute spent by children in captivity is a danger to their lives and health.
Criminal proceedings have been registered on the fact of illegal transfer of more than 2,000 Ukrainian
children to the aggressor country by the Russian occupiers.

This was announced by Darya Herasymchuk, an adviser to the President’s Commissioner for Children’s
Rights and Children’s Rehabilitation, at a briefing in Ukrinform.

According to her, these actions are qualified as the forced relocation of civilians to the territory of the
aggressor state, including children, in violation of the First Additional Protocol to the Geneva Convention
and the Criminal Code of Ukraine on the Laws and Customs of War.

“Within the framework of this criminal proceeding, the facts of the forced relocation of children from
the territory of Ukraine will be checked and measures will be taken to bring the perpetrators to justice
and to return the children to the territory of Ukraine,” Darya Gerasymchuk said. [3]

Children who were forcibly removed from the territory of Ukraine have lost everything: freedom,
security, communication with relatives, documents according to which their identity can be identified.
Children (desperately wanted by their parents) are sent to Russian families under a simplified adoption
procedure. Russian-born birth certificates are issued to children who are born in the occupied territories,
and teachers are forced to teach in Ukrainian schools by Russians programs.

Parents are advised to make a special tag for the child for their child, (frequent cases when in dif-
ficult situations parents wrote personal data of children with a ballpoint pen on the skin) if possible,
spread them in a child’s backpack, in all pockets, give the child, where the surname, name, patronymic of
the child, age or date of birth, contact phone number of parents and other relatives in other regions of
Ukraine, blood type and list of chronic diseases, allergies.

Because this information can help doctors provide the right medical care as soon as possible, it is
severely injured children who are currently in hospitals in Ukraine, or those who have already been trans-
ferred to hospitals in other countries. But the number of injured children, those children who received
certain injuries, is much higher. Nor can we say the exact numbers because we cannot know the number
of children affected in the temporarily occupied territories, with which there is currently no connection.

Mechanisms for the treatment of children during hostilities specified in international and local regula-
tions that have become the subject of this study do not work if it applies to Russia. New tough standards
are needed - which provide for an immediate and effective response from the international community to
the abduction of every child. A child in the occupied territories must have constant contact with parents,
support from a psychologist, and a doctor. In any situation, the child has the right to liberty and security
of person, the right to know one’s origin, the right to preserve personal documents, and the right to edu-
cation in one’s mother tongue.

Conclusions and prospects for further research To achieve an adequate level of protection of infor-
mation (digital) rights of children who were illegally removed from Ukraine during the war or are in the
occupied territories, it is necessary to make a global transformation towards inclusive child protection,
effective violence prevention and effect, legal protection, participation of children in peace processes. We
propose to radically change the strategy of information protection of children in conditions of hostilities,
as well as children who are in captivity or in occupied territories. International legal acts adopted in the
framework of the reform of these mechanisms should provide not only declarative obligations, but also
sanctions for their violation. These include:

- Creation of information databases on children who are in the territory where hostilities are taking

place, as well as children who are in captivity or on occupied territories.

- Ensuring unimpeded access of parents to these databases.

- Ensuring continuous contact, including with mobile media, parents and children.

— Ensuring the right to communication and education in the native language of the child in captivity

or occupation.

- Prohibition of the simplified procedure for the adoption of children in captivity or occupation.

- Prohibition of the use of children as an exchange fund to avoid criminal liability by war criminals.

- Prohibition of the use of child labor, as well as the involvement of children in hostilities.

- Prohibition of the use of children as a“living shield”.

- Provide the child in captivity and occupation with appropriate medical and psychological care.

- Prohibition of all forms of discrimination against children in captivity and occupation.

- Providing appropriate facilities for children with special needs, as well as those who require con-

stant insulin injections, are on dialysis, or chemotherapy.
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'Annotation

The scientific article substantiates that the mechanisms of treatment of children during hostilities,
specified in international and local regulations, which have become the subject of this research do not
work if it applies to Russia. New tough standards are needed - which provide for an immediate and effec-
tive response from the international community to the abduction of every child. A child in the occupied
territories must have constant contact with parents, support from a psychologist, and a doctor. In any
situation, the child has the right to liberty and security of person, the right to know one’s origin, the right
to preserve personal documents, and the right to education in one’s mother tongue etc.

The purpose of this scientific article is to study the international legal experience in protecting the
information (digital) rights of children who were illegally removed from their territory during the war,
or are in the occupied territories, preparation of proposals and recommendations to improve existing
legislation.

The author concludes that to achieve an adequate level of protection of information (digital) rights
of children who were illegally removed from the territory of Ukraine during the war or are in the occupied
territories, it is necessary to make a global transformation towards inclusive child protection, effective
violence prevention, and effective protection of participation of children in peace processes. We propose
to radically change the strategy of information protection of children in conditions of hostilities, as well as
children who are in captivity or in occupied territories. International legal acts adopted in the framework
of the reform of these mechanisms should provide not only declarative obligations but also sanctions for
their violation. These include: the creation of information databases on children in the territory where
hostilities are taking place, as well as children in captivity or in the occupied territories, ensuring unimped-
ed access of parents to these databases, ensuring continuous contact, including and with the means of
mobile communication, parents and children, ensuring the right to communicate and learn in the mother
tongue of a child in captivity or occupation, prohibition of simplified adoption of children in captivity or
occupation, prohibition of children as exchange funds, to avoid criminal liability by war criminals , the
prohibition of the use of child labor and the involvement of children in hostilities, the prohibition of the
use of children as a“living shield’, the provision of appropriate medical and psychological care to children
in captivity and occupation, the prohibition of all forms of discrimination against children in captivity and
occupation , providing appropriate conditions for the stay of the child and those with special needs, as
well as those who need constant insulin injections, are on dialysis, or radiation or chemotherapy.
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'Hoc-raHOBKa npo6nemu. PepopmyBaHHA CyfoBOI cMcTeMr YKpaiHu noTpebye 06’eKTUBHOrO Hay-
KOBOIO BMBYEHHA Ta BUKOPVCTaHHA HaLiOHANIbHOTO i MiXKHapOAHOIo MPaBOBOro JOCBIAY, WO AONOMOKe
CTBOPUTU MOZeslb CyAoBOI cucTemu B YKpaiHi BigMoBiAHO 4O MiXHapOAHO-NPaBOBMX CTaHAAPTIB. 3Ha-
YHWI iHTepeC y LbOMY KOHTEKCTi CTAaHOBUTb BMBYEHHS, YTBOPEHHSA, CTPYKTYpa Ta MOBHOBakeHHA AMi-
HicTpaTuBHOro TpubyHany ABcTpii Ha npoTa3i 1875-1918 p.p. JaHuin TpubyHan cTaB OAHMM 3 MepLUnX
€BPOMNENCbKUX CyAiB MO po3rnaay agMiHicTpaTMBHUX cnpaB. lOpucankuia AamiHictpaTueHoro TpubyHany
noLumptloBanaca i Ha 3axigHoyKpaiHcbKi 3emni (CxigHa lanuyrHa Ta MNiBHiYHa BykoBuHa).

AHani3 octaHHiX gocnigKeHb i ny6nikauin. [eaki nuTaHHA YTBOPEHHSA, CTPYKTYPU Ta PUCANKLIT
ApnmiHictpaTteHoro TpnbyHany ABCTpii BUCBiTNOBaNu y cBoix npausx |. bonko, b. Tuwuk, B. KoHgpaTiok,
H. Mpu6 Ta iH.

®dopmyBaHHA MeTH cTaTTi (MocTaHOBKa 3aBAaHb). [poaHanisyBat Npouec yTBOPEHHS, CTPYKTYpY
Ta topucauvkuito AgmiHictpatneHoro TpubyHany AscTpii (1875-1918 p.p.).

Buknag ocHoBHOro maTtepiany gocnigxeHHA. OyHKLiOHyBaHHA CyfoBOI cuctemun ABCTpIl Nnepenba-
Yanocb B OCHOBHOMY KOHCTUTYLiIHOMY 3aKkoHi ABCTpii Bif 21 rpyaHa 1867 p. «[1po cygosy Bnagy» Ta «[1po
yTBOpeHHA [lepxaBHoro TpnbyHany».

AHani3 nonoxeHb KOHCTUTYLIINHOrO 3aKOHY NMPO CyAoBYy Bnagy ABCTpii Big 21 rpyaHa 1867 poky Aae
niacTaBm roBopuTy, Lo B ABCTPIT Biibynocsa octaTouHe BiLOKpeMeHHA CyOBMX OpPraHiB Bif agMiHicTpa-
TUBHUX. 3rifHO 3i CTaTTelo LibOro 3aKOHY, CYA0Ba 1 aAMiHiCTpaTUBHa GYHKLUIT BiJOKpeMloBanmca Ha BCix
CTafiax CyAOUMHCTBA, a Y CT. 11 nepeabavanoca cTBOPeHHA cyay NpucskHux. Cuctema 3aranbHux cygis
6yna TprUCTyneHeBo: 0AHOO0COOO0BI MOBITOBI CyaW, KONerianbHi OKPYHi (KpaoBi cyau), KonerianbHi BULLi
KparoBi cyau. Mpu ubomy y lfanuuuHi, Ha BigMiHy Bifl iIHLUMX KOPOHHMX KpaiB, 6ynv CTBOPEHi AiBa BULL Kpa-
nosi cyan — y JIbBoBi Ta Kpakosi [1, c. 29]. [lo Toro » o TeputopianbHOI NiACyAHOCTi BALWOIO KPanoBOro
cyay y JIbBOBi Hanexkana Takox bykoBurHa. Xoua noro ctBopeHo wie 23 notoro 1855 poky [2, c. 48], ogHak
BiH 3a/MLWaBCA AiloYMM CyJOBUM OPraHOM HaBiTb NiCNA NPUAHATTA aBCTPINCbKOT KOHCTUTYLIT 1867 poKy
[3, c. 213]. CynniB npu3HayaB NOXKUTTEBO iMnepaTop abo Bif Moro imeHi BianoBigHi nocagosi ocobw. MMig
Yyac NpU3HaYeHHA BOHW CKaganu ciny>k60By NPUCAry Ta NPUCArYy HeyXUbHO AOTPUMYBATUCA KOHCTUTY-
LifHMX 3aKOHiIB. Yci pilleHHA BUHOCKNN Bif iMeHi imnepaTtopa [4, c. 1520]. Cyaaeto mir 6yTun aBCTPiNCbKMIA
rpPoMafsaHUH YOJIOBIYOI CTaTi, AKWI MaB BULLY IOPUANYHY OCBITY i CTaX MPaKTUYHOT pOOOTU He MeHLUE, HixK
TPW POKM, YCMILWHO CKMaB MMCbMOBWIA Ta YCHWU icMTX. KOMICIi 3 npuiMaHHA iCMXTIB CTBOPIOBAB LLOPIYHO
MIHICTP HOCTULIT NpY KOXHOMY BULLIOMY KpalioBoMy cyai. [lo ixHboro cknagy Bxogamnu npodecopu ropu-
AnyHKX bakynbTeTiB i KBanidikoBaHi MpakTMYHi NpaLiBHUKK [5, c. 15]. Takum cnocobom 3abe3nevyBanacs
daxoBicTb cynaiBCcbKMX Kagpis. MNpu NPUNHATTI pilleHb cyani BU3HaBanuCA BiNbHUMU Ta He3anexHUMK. 3
Lii€to MeTO 3aKOHOM Nepeabayanvcb 0OMeXeHHs Woao BiANoBiaanbHOCT cyanis. Tak, KOHCTUTYLIAHUM
3aKOHOM Nepenbayanocn, Wo cyaas moxe OyTu yCyHYTUI Bif cnpaBu nve y BUNagKy, nepeadbavueHomy
3aKOHOM Ta Ha NiacTaBi cynoBoro piweHHA. OgHoYacHo BiH MoKe ByTy 3BiNbHEHWI 3 MOCaAW 3a HaKa3oM
ronoBu Cyay Yu BMLLOIo opraHy CyfoBOI Bfiagu, 3a yMOBUM TEPMIHOBOI nepefayi cripasn Ha po3rniaf Kom-
neTeHTHOro cyay. 3abopoHANKCA NepeBefeHHsA Ta BiiCTaBKa CyaAiB BCynepeu ixHi Boni, OKpim BUNaaKis
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Ta NOpAAKY, NependayeHrx y 3aKoHi. Ko cyana aonycTns CyfoBy NOMUIKY, HA HbOro MOXHa 6yno no-
AaTtun umBinbHM no3os. Cyaai He Manu NpaBa NPUNMaTK pilleHHSA LWOAO0 NPaBOMIPHOCTI 3aKOHIB, a e
LLIOA0 aAMIHICTPaTUBHUX po3nopagXeHb [4, c. 1521].

o Buwmx cynis ABcTpii Hanexxanu BepxoBHWIA cynoBuii i KacauiiHui TpubyHan deprkaBHuii TpnbyHan
Ta AgMmiHicTpatnBHU TpubyHan [3, c. 220]. NMopagok dpopmyBaHHsA Ta KoMneTeHLiA [JepxaBHoro TpnbyHa-
ny B3Havyanucb OCHOBHUM 3aKOHOM Bif 21 rpyaHa 1867 poky npo cTBopeHHsA [ep»kaBHOro TpnbyHany.

MpaBoBO OCHOBOI AiANBHOCTI AAMiHICTpaTBHOrO TpnbyHany ABCTpii CTaB OCHOBHUI KOHCTUTYLiN-
HUM 3aKoH ABCTpIi «[Tpo cTaHOBNEHHA CyAoBOI Bnagw» Big 21 rpyaHa 1867 p. Ta 3akoH «[po AgmiHicTpa-
TUBHWI TpnbyHan» Bif 22 x0BTHA1875 p.

ApnminicTpaTuBHMIn TprbyHan cknagasca 3 nepworo i gpyroro (3 1894 p.) Nnpe3ngeHTiB Ta pagHYKIB
(cyngmis). Mocapa cypai AgmiHicTpatnBHoro TpubyHany 6yna OniaTHOK AepKaBHOW Cy»KO0t0, AKY He
MO>KHa Oyf10 NOEAHYBATM 3 3aNHATTAM iHLIOK OMlayyBaHO NOCaZOoK UM NepebyBaTy Ha iHLWIN fAepKaB-
Hin cnyx6i. Cypai AamiHictpaTuBHoro TpubyHany manu oTprMyBaTy 3apobiTHy nnaTty, AKa Bignosigana
3apo6iTHiN nnaTi cyani Buworo cynoBoro i KacauiiHoro cypy y BigHi, AKni BUKoHyBaB GpyHKLiT BULLOT Cy-
[OBOT iHCTaHUIT y cucTemi cygiB 3aranbHoi topucaukuii. YneHis AgmiHictpaTeBHoro TpubyHany npur3Ha-
YyaB iMmnepaTtop 3a nogaHHAM [Manatu naHis Ta Nanatu genyTaTis JepxaBHoi Pagw [6, c. 159]. He meHwe
NnonoBuHW cypAaiB AgmiHictpatnBHoro TpubyHany NnoBuHHI 6ynn BignoBifaTy KBanipikauiniHUM BUMOram
ana ocobu, Aka H6arkana obiNHATY nocady CyAAi: 8O AKUX BiZHOCUMIACh BULLA IOPUAMYHA OCBIiTa; HE MeH-
Le TPbOX POKIB LPUANYHOrO CTaXKy Ta 3ava CyaAiBCbKOro, MPOKypOopCbKoro abo afBoOKaTCbKOro iCnuTy.
Cyngni AgmiHictpaTteHoro TpmbyHany, K i iHwi cyani ABCTPO-YropLmHM BONOAINN KOHCTUTYLIHMMMU ra-
paHTiAMM He3aneXXHoCTi Ta HeLOTOPKaHOCTI cyadis [6, c. 159]. 3BinbHeHHA cyaai 3 nocaam morno Binbysa-
TUCA Ha OCHOBI OCHOBHOIO KOHCTUTYLIMHOTO 3aKOHY Bif 21 rpyaHa 1867 p. «[1po cynoBy Brafy» i 3aKOHy
«Mpo AgmiHicTpatuBHun TpubyHan» 1875 p. Ta Ha NigcTaBi pileHHA aucumniiHapHoro cyay AgmiHicTpa-
TMBHOro TpubyHany y cknagi npe3maeHTa abo Moro 3acTynHKKa, YOTUPbOX PafHKMKIB Ta ABOX iX 3acTyn-
HUKIB. AucumnniHapHUIA Cyd CTBOPIOBABCA LOPOKY i MONOBMHA MOro uneHiB manu 6ytn npodeciiHumum
cyppa [7, c.8801.

AucumnnniHapHa BignoBiganbHicTb cypais AamiHictpatueHoro TpubyHany 6yna aHanoriyHow aucum-
naiHapHil BigNOBiAaNbHOCTI CyadiB CyAiB 3aranbHOI OPUCANKLT.

Po6oToto AamiHicTpaTBHOro TprbyHany KepyBaB npe3vaeHT abo Moro 3acTynHUK Bile-npesngeHT.
[0 iX NOBHOBa)eHb TakOXX BXOAMB PO3MOAiN cnpasB MiX cyaaamu AgmiHicTpaTmBHoro TpubyHany Ta
3[iNCHEHHA KepiBHMLTBa LOMOMIXKHMM anapatom cyay. Mpe3naeHT AgmiHicTpatusHoro TpnbyHany cTBo-
ptoBaB 3i Cknagy cyay cynoBi Konerii TpubyHany, Tak 3BaHi CeHaTu, AKi NPOBOAMUN ClyXaHHA OKpeMux
KaTeropil cnpas. Y ¢biHaHCOBKX cripaBax CTBOPIOBANMCh NOCTIMHI CeHaTW, OCKINbKM AaHa KaTeropis crnpas
XapaKTepusyBanaca 3Ha4yHOW CKNAAHICTIO i BiANOBIAHO BMMarana BUCOKOI KBanidikauii cknagy cyapis.
MNpe3ngeHT, a y BUNafKy MOro BifCyTHOCTI MOrO 3aCTYMHMK Bile-Npe3vaeHT BM3HauYanu Yyac NpoBedeHHsA
3acifaHHa i cknag cyay [7, c. 884]. [icna npoBefeHHA CyfoBMX 3acigaHb FONOBYOUNI Ta CKNag Cyay Mmanm
nofaTy NPOTOKON CyLOBOro Po3rnsagy i 06roBopuT BUHECEHe CYAOoBe PilLlEHHSA. Y AyXe BaxKnusmx abo
BaXKKMX CrpaBax BOHW MO PO3rnAfaTUCh Ha MNiieHapHUX 3aciflaHHAX YCbOoro cknagy AaMiHiCTpaTBHO-
ro TpubyHany. MopafoK NpoBeAeHHA NeHapHMX 3acifaHb AgmiHicTpaTnBHoro TpnbyHany BU3HayaBcA
y pernameHTi npuinHAToMy B 1876 p. lNneHapHe 3acigaHHA cyaais AamiHicTpaTueHoro TpnbyHany mornu
Bi6YyBaTUCH 3a iHiLiaTVMBM 6iNbLIOCTI YNeHiB ceHaTy, AKi NPOBOAWM 3aCifaHHA Cyay 3 MUTaHb 3aCTOCYBaH-
HA NONOXeHb 3aKoHY «po AaMiHicTpaTuBHMI TpubyHan» abo PernameHty AamiHicTpaTBHOro TpubyHa-
ny. NneHapHi 3acifaHHA BBaXKanncb YNHHMM, AKLLO 3a Lie NporofiocyBana b6inbwictb cyanis AamiHictpa-
TBHOro TpnbyHany, AKi B3ANM yyacTb Yy 3acifaHHaAXx [6, c. 159].

Ha noyaTKy KOXXHOro KaneHZapHOro poky npesungaeHt AgmiHictpatneHoro TpubyHany npr3Hayas Npo-
decinHi ceHatn (Fachplenum), Wwo cknaganuca 3 ABaHagUATY yneHiB AgmiHicTpaTBHoro TpubyHany, AKi
TaKoXK 06roBoploBany NUTAHHA 3aCTOCYBaHHA HOPMATUBHO-MPABUX aKTIB MPY BUPILLEHHI aHanoriyHmX
cnpas. 3rifHO NoONoXeHb pernameHTy y pefakuii Big 1876 p. Taki GyHKLii BUKOHYBaB nneHym AgMiHicTpa-
TMBHOro TpubyHany. Ha ocHoBi pernameHTy 1907 p. Npe3ngeHT Mir OCKapKyBaTy PilLeHHA MieHapHo-
ro 3acigaHHs TpubyHany y BMnNagKy He OAHAKOBOrO TPaKTYBaHHA MONOXeHb 3aKoHy «[po AgmiHicTpa-
TMBHUN TpnbyHan» Ta pernameHty AgmiHictpaTBHoro TpubyHany. ina 3abe3nevyeHHsA €QHOCTI CynoBOI
npakTnky AamiHictpaTueHoro TpubyHany 6yno nepepbayeHo BMAaHHA NPOTOKONIB CyAOBUX 3acifaHb
A1 MOXKIMBOCTI OTPMMaHHSA iHpopmalLii Npo po3rnag cnpas B AgMiHicTpaTMeBHoMy TpubyHani [6, c. 160]

Takum ymMHOM 3aKoH «[po AgmiHicTpaTuBHUIA TpubyHan» Ta pernameHT AaMiHicTpaTuBHOro Tpuby-
Hany MiCTUAN NONOXKEHHSA, AKI cnpnanu yHidikauii cynoBoi NnpakTnkn B AgMiHicTpaTMBHoMy TpubyHani.
KoXeH ceHart, AKNN BUHOCKB piLLieHHA, MaB BPaxXoByBaTV CY[OBY NPAKTUKY, OO Oro pilleHHsA 3a 3MiCTOM
He Bigpi3HANUCH Bif nonepegHix piweHb AgmiHicTpaTMBHoro TpubyHany. MNpe3naeHT ceHaty, Aknia OyB
rofIoBOK CyZOBOI KOJETil, AK NpaBuo, NparHys 06rpyHTyBaTh BUHECEHe CyOBe PilleHHA BKa3yloun Ha
HOBI 06CTaBUHY CNpaBy Ta CyAOBY NPaKTUKY. BignoBifHO TiNbKM He3HauUHy KinbKicTb pieHb AgMiHicTpa-
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TBHOro TpnbyHany MoXHa BBaXkaTv CyfOBMM MpeLiefeHToMm [6, c. 163].

CeHat AgmiHicTpatuBHoro TpnbyHany HanpUKiHLI KOXHOro poky nofasanu nepenik cnpas, AKi pos-
rnAfanuch y ceHari, BKasytoun Ha AKili cTagii npouecy BOHU NepebyBatoTb. Takox HeobxigHo 6yno BKasaTtu
MiHiCTEpCTBa Ta KOPOHHI Kpai ABCTPIl, B AKX OCKapKyBanuchb Aii Ta 6e3gianbHicTb cny»x60Bux ocib. Okpe-
MO NnofaBanncb Ha3BU HOPMATUBHO-MPABOBUX aKTIB, AKi OCKapKyBanncb B AAMiHicTpaTBHOMY Tpunby-
Hani. Lli Jani koxHoro poky nogasanuce fonosi Pagn MiHicTpiB ABCTPpil, AKMI Y CBOIO Yepry NoBigoOMNAB
ABCTpilicbKoro imnepaTtopa Npo CTaH CyAOBOI NPakTUKM AaMiHicTpaTBHOro TpnbyHany. Y nepiog Mix
1876 i 1878 p.p. KinbKicTb ckapr 3pocna 3 300 go mamke 600. 3 po3rnaHyTMx y 1878 p. cnpas - 25 agmi-
HiCTpaTMBHIN cKkap3i 6yno BiaMOBNeHO y 44 crnpaBax Bignosigay agMiHICTPaTUBHUI OpraH 3afOBOJIbHYB
aAMiHICTpaTMBHY cKapry, ay 16 Bunagkax ckapra fo AamiHictpaTueHoro TpubyHany 6yna BigknvkaHa [6,
c. 1631. Y 100 cnpaBax AgmiHicTpaTmBHMIA TpnbyHan ckacyBaB pilleHHA opraHiB ny6niyHoi Bnagu. Kinb-
KiCTb afiMiHICTPaTUBHNX CKapr 3 KOXHUM KPOKOM 3pocTana i y 1918 p. HanpukiHui AgianbHocTi AOMiHi-
cTpatusHoro TpmnbyHany cknagana sxe 4000 cnpas. [Micna 3HayHoro 36inbleHHsA KiNbKOCTi cnpas 3pocna
i KinbKiCTb cynaiB AgmiHicTpaTeBHoro TpubyHany. Y 1876 p. o cknagy AamiHictpatmBHoro TpubyHany
Bxoguno 12 cyggis, ay 1918p.- 49 cyapis [6, c. 163].

AnmiHictpaTtmuBHuiA TpnbyHan po3noyaB CBO AifANbHICTL 2 nunHA 1876 poKy, 4O MepLloro cknagy
AnminictpaTtmBHoro TpubyHany BxoAuB npe3uaeHT AgmiHicTpatusHoro TpubyHany, npe3naeHT ceHarty,
[ecATb pajHUKIB (cynais) Ta Tpu cekpeTapi. Mepwnm npesnaeHToM AgmiHicTpatusHoro TpubyHany 6ys
Kapn Opelixep ¢oH CTeniH — KepiBHUK BigAiny y MiHicTepcTBi BHYTpiLHiX cnpaB ABcTpii. Kapn Opelixep
¢doH CreniH ogHoYacHO 6yB pagHMKOM MiHICTpa BHYTpILLHIX cnpaB Ta genyTatom lNanatu naxis [6, ¢.164].
BiH ouontoBaB AgmiHicTpaTnBHUA TprbyHan go 1881 poky. HactynHum npe3maeHTom AgMiHICTpaTUBHOTO
TpnbyHany ctaB Piyapa bekpepi, akun y 1865-1867 p.p. o6iimas nocagy ronosu ypagy. BiH 06ilimas noca-
[y npe3vaeHTa AgmiHictpatusHoro TpnbyHany go 1895 p. Ha nepioa noro KageHuii 3HauHo 3pic aBTopu-
TeT AamiHictpatmeHoro TpmnbyHany. HactynHukom Pivapaa benkpegi 6yno npusHauyeHo Opigpixa rpada
lleH6opHa, NpeacTaBHYK faBHbOro ABCTpilicbkoro rpadcbkoro poay. Y 40-piuHomy Bii Opigpix rpad
LleH6opH obinmas nocagy rybepHatopa B Mopasii (Hexia). [i3Hiwe BiH 6yB Npr3HauYeHMiA MiHiICTPOM toC-
TUiT ABCTpil. AK miHicTp tocTuuii Opigpix rpad LLieH6opH NigTprMyBaB ifeto He3aneXXHoCTi CyfoBOI BNaau
Ta cypais [6, c. 164].

YetBepTuM npesngeHToM AgmiHicTpatuBHoro TpubyHany 6ys Onise Mapki3 baHuem, AKuin po3nouu-
HaB Kap'epy B opraHax nybniyHoi Bnagm ABCTpii 3 nocaau Kparnosoro npesuaeHTa y Cinesii (tenep Monb-
wa). MNi3Hiwe BiH 06iliMaB Nocagdy y MiHicTepcTBi TopriBni ABCTpIi, Ae 3aiMaBCA NUTaHHAM 3ai3HUYHOTO
TPaHCNOPTY Ta piukoBoro TpaHcnopty. Onise Mapki3 bakuem TakoX 04OIOBaB MiHICTEPCTBO BHYTPILLHIX
cnpas ABCTpIi Ta NpauBaB HamicHUKom LWTupii (Tenep ABcTpilicbka pecnybnika) [6, c. 164]. Ha nocagi
npesugeHta AamiHictpatusHoro TpnbyHany BiH foknaB 6araTo 3ycunb WoAo AOTPUMAHHA BCTaAHOBAEHUX
CTPOKIB po3rnagy cnpas B AgmiHicTpaTBHomy TprbyHani Ta niaBuweHHsA KBanidikauii cyanis i gonomix-
HOro anapaty cyaais [6, c. 164].

Takum ynHoMm, GyHKLUiT Npe3unaeHTa AgmiHicTpatuBHoro TpubyHany BUKOHYBanu ocobu, Aki obinmanm
BMCOKIi MOCaam B cucTeMi opraHiB ny6niyHoi Bnagm ABCTpii. BOHM cTaHOBMAM NepeBaXKHY KinbKiCTb y CKna-
Ai ApmiHictpaTtBHoro TpubyHany. Y cBoto yepry npodecinHi cyani y cknagi AaomiHictpatusHoro Tpr6y-
Hany cKfaflanu He3HauHy KinbkicTb. HaykoBa cninbHoTa Takox byna cnabo npeactaBneHa y cknagi Agmi-
HicTpaTmuBHOro TpubyHany. Cepep nepLioro cknagy AamiHictpatmeHoro TpubyHany 3 12 noro unexis, 10
6ynu cny60BLAMY OpraHiB fepxaBHoi Bnagu, a 1-cyaneto Buworo cygosoro i KacauinHoro TpubyHany.
Cynpneto fo Npu3HayveHHsA Jo cknagy AamiHictpatusHoro TpnbyHany npautosas Mopki3 Pitap ¢oH Mmep-
HiHr (1876-1882 p.p.), a agBokaTtoM y BigHi npautoBas Kapn Moctnb (1876-1887 p.p.) [6, c. 165].

Cepepn oepkaBHUX CNy»KO0BLIB Y flaHOMY cKnagi cyny 6ynu aBa gepaBHi cny6oBLUi 3 Koponisctea
FannunHn i Jlogomepii. Kapn CrpaHcbkuin doH XanbKpoH (1876-1897 p.p.) Ta OpaHu Pittep ¢poH Ckynb-
CbKuii (1876-1891 p.p.). Kapn CrpaHcbkuii $oH XanbKpoH npaLoBaB NOBITOBMM CTapOCTOIO Y Pi3HMX NO-
BiTax [annumnHW, a nisHille fepKaBHUM CNy>X60BLEM Y CKNafi MiHICTEPCTBA BHYTPILHIX CNpaB Ta MiHicTep-
CTBI CinbCbKoro rocnopapcTea B ypaai Anbopena Notoubkoro. Kapn Pittep ¢oH CKynbCbKniA po3noyYnHaB
cBoto npodeciHy Kap'epy B nogaTkoBi cny»«6i B bpoaax, fe ob6iimaB nocapy aAnpekTopa ¢iHaHcOBOro
OKpYTy Ta NpaLoBaB pagHUKOM Biaainy B MiHictepcTsi diHaHciB ABCTpIl [6, c. 165].

Cnyx608BUeM B opraHax ¢piHaHCOBOro KOHTPOJIO Takox nepebysas Vosed Opigpix OTT (1876-1888
p.p.), AKUI npautoBaB gmpekTopom diHaHcoBoro okpyry B lpaui Ta bptoHi, a 3 1871 p. y BigHi. OnekcaHp
Pittep ¢oH LWTtpaHropenbp (1876-1881 p.p.), AKMIA npautoBaB y MiHICTepCTBi eKOHOMIKM ABCTpii Ta 6yB
UNIeHOM KOMICii i3 cygHonnaecTBa no piudi AyHato [6, c. 165]. YoTnpw iHWi pagHKkn AgMiHICTpaTUBHOIO
TpnbyHany obiimanu nocagu B opraHax ny6nivyHol agMmiHicTpauii Ta obupanuca go Panxcpaty ABCTpil i
JlanTariB (3emenbHMX napnameHTiB). Tak, AHgpeac BiHknep (1876-1880 p.p.) npautoBaB NOBITOBMM CTa-
pocCTolo y KOPOHHOMY Kpai lpaL, Ta 6yB uneHom ManaTtu genyTatiB [lepaBHoi Pagu. [lenyTtatamu yecbko-
ro 3emenibHoro napnameHty 6ynu Makc Openxep Lapmmia doH Apneptpeli (1876-1890 p.p.) Ta cnikep
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Manatn pgenyTartis Peixcpaty Pygonbd ¢oH Banbtopext (1876-1812 p.p.). OcTaHHin 6yB TakoxX genyTa-
TOM YeCbKOro 3eMefIbHOro MapfiaMeHTy Ta NpaLoBaB B MiCLIeBMX OpraHax nyoniyHoi Bnagn Ha Teputo-
pii Yexii. BiH Takox ony6nikysaB y 1890 p. 36ipHMK pileHb AgMmiHicTpatusHoro TpubyHany. Anbtep ¢oH
Banbt6pexTy 1908 p. 6yB Npr3HaveHWi imnepaTopoM Ha Nocaay APYroro Bile-npe3ugeHta AgmiHicTpa-
TMBHOro TpMOBYHany Ha K NpawuioBaB 4o BUXoay Ha neHcito Mosed EpxapT ¢poH EpxapTiuTeiiH Bile-npe-
3ugeHTa (1876-1892 p.p.), NpefcTaBHUK aBCTPICbKOI KOHCTUTYLINHOI napTii, 6yB AenyTatom 3eMenbHOro
napnameHTy Tiponto [6, c. 165].

TinbKn €QUHMIA Npe3naeHT ceHaTy B icTopii AamiHicTpaTBHOro TpnbyHany 6yB npodeciiHnin HayKo-
Beub Onint Opeinxep doH DipniHrep, AKKIA po3noyaB Kap'epy B NOAATKOBMX opraHax, ¢iHaHCOBIN nNpo-
KypaTypi Ta 6yB KepiBHUKOM BigAiny y MiHictepcTsi dpiHaHciB. Onicna yoro, po3rnoyas HayKoOBY Kap'epy Ha
lopuanyHomy dakynbTeTi BigeHCbKOro yHiBepcuteTy fie 3aXMCTVB JOKTOPCbKY Ta rabinitauiHi anceptauii
3 aBCTPINCbKOro UMBINbHOro npasa [6, c. 166]. Okpim aBCTpilLiB y cknagi AgmiHicTpatBHoro TpubyHa-
ny 6ynu npepactaBHMKKY Big Yexii Ta fannunHn. Ckapru go AamiHicTpatieHoro TpubyHany moxHa 6yno
nofaBaTu HiMeLbKO MOBO Ta O0diLiIMHUMM MOBaMM KOJNMLLHIB KpaiB ABCTpIl. Y koponiBcTBi fannuuHm i
JNopomepii odiuiiHoo MoBoto 3 1869 poky 6yna nonbcbKa [8, ¢. 65].

HasaBHicTb NpencTaBHUKIB Pi3HMX HaUiln y cknagi AgmiHicTpaTBHoro TpnbyHany AaBano MOXKMBICTb
6e3 nepeknagy Ha HiMeLlbKy MOBY MPOBOAUTY PO3MIAA CPaB, OCKINbKU NPeACcTaBHUKM KOPOHHMX KPaiB
MOFIY MOAATK KOPOTKY babyny agmiHicTpaTtuBHoi cnpasu [6, ¢. 160].

Micna NPUNHATTA 3MiH JO 3aKoHy «[po AgmiHicTpaTnBHUA TpnbyHan» 1894 p. 6yno 3anpoBageHo
nocapy Apyroro Bile-npe3unaeHcTBa. Ha gaHy nocagy 6yno npusHayeHO OfHOTO 3 aBTOPIB 3aKoHY «[1po
AnminictpatmuBHui TpmbyHan» K. Jlomanepa. He3gaxatoun Ha Te, Lo BiH 6YB aBTOPOM 3aKOHY Ta NparHyB
YBIlTV [0 NepLuoro cknagy AamiHictpatmeHoro TpubyHany 1876 p. K. Jlomaliep cTaB cyaaeto nuwwe 'y 1881
p. Ta BUKOHYBaB CBOI NOBHOBaXeHHA Ao 1906 p. [9, c. 12]. K. Jlomanep Hapoansca B Mopasii (Yexii) y
npaBHUYi poawHi. Moro 6atbKo 6yB cyaaeto BepxoBHoro cynoBoro Ta KacauinHoro TpubyHany y BigHi, a
6paT Azonbd Takox 6yB BigoMUM topucTom. Micna HaBYaHHA Ha loPUANYHKX GaKynbTeTax YHIBepCUTETIB
BynanewwTa i BigHa npautoBaB y ¢iHaHCOBIN npokypaTypi y BigHi. 3 1869 p. K. Jlomaliep npautoBaB Kepis-
HUKOM BigZiny y miHicTepcTBi ocBiTH i BipocnosigaHHsa. BiH Takox 6yB genyTtatom lNanatu naHis Peixcpa-
Ty Ta 6paB yyacTb y NiarotosLi 6araTbox NPOEKTIB 3aKOHIB. 30KpeMa, NPOEKTY 3aKOHY LLIOAO AiANbHOCTI
penirinHnx o6’eaHaHb Ta PYHKLIOHYBaHHA penirinHnx 06’eqHaHb. JaHN 3aKOH TaKOoX perynioBaB B3a-
EMOBIAHOCUHN MiX BaTukaHom Ta ABCTpO-YropcbKoto MoHapxieto [9, ¢. 12-14]. Ha aymKy aBCTpincbKux
HaykoBLiB, K.Jlomaliep 6yB aBTOpoM H6araTbox 3aKOHOMPOEKTIB Y ranysi agMiHiCTpaTMBHOTO MpaBa, a AK
HayKOBeLlb HanvcaB Linni pag HayKoBMX NpaLlb TEOPETUYHOTO XapaKTepy.

o cknagy nepuoro cknagy AamiHictpatmsHoro TpubyHany Bxoaunu Tpoe cekpetapis (M. KemneneH,
®. PanmaH i A. ByasiHcbkuin). Ajam ByaBiHCbKMIA HapoamBcA Ha JIbBiBLUMHI Y 1845 p. Ta 6yB NnepeBeaeHM
no AgmiHictpatusHoro TprubyHany 3 Buworo cynoBoro i KacauiiHoro TpubyHany. byasiHCbKu Bignosi-
AaB 3a BMAAHHA pieHb AgmiHicTpaTtusHoro TpmbyHany [10, c. 98]. Y 1882 p. A. byasiHcbkoro 6yno npu-
3HauyeHo cypaeto AgmiHictpaTtmBHoro TpubyHany, a 3 1898 p. BiH o4onioBaB OAMH 3 ceHaTiB AMiHicTpa-
TBHOro TpnbyHany. A. ByaBIHCbKUI TaKoX MOEAHYBAB YIEHCTBO B AePXKaBHIl eK3ameHaUiliHin Komicii
y BigeHcbKoMy yHiBepcuTeTi y ranysi lopuanyHnX i noniTmyHnx Hayk [10, c. 99]. MNpe3ngeHTom ceHaty y
cknagi AgmiHictpatmeHoro TpubyHany 6yB iHWWIA NpefcTaBHUK NOMbCbKOrO NOXOXeHHA ManuunHy A
CaBuubKmMiA. BiH HaBYaBCA Ha pUANYHNX PpaKynbTeTax JIbBiBCbKOrO i BiieHCbKOro yHiBepcuteTiB Ta npa-
LoBaB MOMIYHMKOM [annUbKOro HamiCHUKa i y Kparnosin aunpekuii ¢piHaHciB y JIbBosi. 3 1891 poKy npa-
LtoBaB Y MiHicTepcTBi GpiHaHCiB ABCTpii, 3BiATN OYB NepeBeaeHU fo cknagy Cyanis AOMIHICTPaTUBHOIO
TpnbyHany. Y 1909-1918 p.p. npautoBaB npe3maeHTom ceHaTy AgmiHicTpaTtneHoro TpubyHany [10, c. 100].

Y 1853 p. Hapogaueca y JIbBoBi agBokaTt Binbrenbm biHaep Ta HaBYaBCA Ha LPUANYHOMY daKynbTeTi
JIbBiBCbKOTO YHiBEPCUTETY, AKUI NPeACTaBAB iHTepecu CTOpiH npolecy B AAMiHicTpaTuBHOMY TpnbyHa-
ni. BiH TakoX 6yB pegakTopoM BUAAHHA MOIbCbKOK MOBO aBCTPINCbKOro odiLiiHOro BMaaHHA HOpMa-
TMBHO-NpaBoBux akTiB (Reichugeretrblan) ¥ 1908 p. Binbrema biHaepa 6yno npusHayeHo cypaeto Aami-
HicTpaTBHOro TpnbyHany i BiH BUKOHYBaB CBOI MOBHOBaXKeHHA A0 fimctonaga 1918 p., konv npunuHuna
CBOE€ icHyBaHHA ABcTpo-YropwuHa [11, c. 131-132].

Koponiscteo lanuunHnm i Jlogomepii ctano gpyrnm nicna boremii i Mopasii (Yexis) 3a KinbkicTio 3Bep-
HeHb 0 AAMiHicTpaBHUro TpubyHaTty i BiANoBigHO Y 0ro 3acifaHHAX 6panu yyacTb afBoKaTW yKpaiH-
CbKOTO, MONbCbKOIO i EBPENCHKOro NOXomkeHHA 3 fanuuuHun. Y cknagi AgmiHictpatusHoro TpubyHany
TaKo NpaLoBany NOMIYHMKM CYAAIB, pedepaHTy, HayKOBi KOHCYNbTaHTW, CeKpeTapi Ta iHLWi NpauiBHUKN
3Tanuumun [11, c. 133].

o cknapy AamiHicTpatusHoro TpubyHany B OCHOBHOMY BXOAUNM 0cobu, AKi TpUBanuii Yac npawosa-
NV B opraHax ny6niyHoi Bnagu. lNpusHaueHHaA fo cknagy AaMiHicTpateHoro TpubyHany 6yno BU3HaHHAM
iXHbOI KBanidikauii, OCBiTY, MOpanbHUX i NIOACBKMX AKOCTel. YacTuHa cypais AgmiHictpaTtueHoro Tpu-
OyHany, Aaki NpauBanu B opraHax nyoniyHol BNaay TakoX BONOAINM HayKOBMMM CTyNeHAMNU. He MeHwwe
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NonoBuHU cknagy AgmiHictpatnBHoro TpubyHany Mano CKnagaTvuca 3 ocib, AKi Manu BULLY OPUANYHY
ocBiTy, 6ynu npodeciiHimmn cypaamm abo cknanv npodeciiHMi icnuT, WO HaaBaB MOXMBOCTI NpaLio-
BaTu cyadeto. NpodeciiHi HayKoBLi, AK BXKe 3rafyBanocb CKnafanu He3HauyHy YacTUHy cknagy cyanis Aa-
MiHicTpaTusHoro TpubyHany [6, c. 169].

o BijoMuMx aBCTPINCbKUX HayKoBLiB uneHiB AgMmiHicTpatusHoro TpubyHany BigHocunuce Opigpix
Te3Hep, Pynonbd lepmpitt Ta €BreH bem ¢poH baBepk. Opigpix TeH3ep Hanexas A0 HaMGINbLL BiJOMUX
aBCTPINCbKUX HAayKOBLIB Yy ranysi agmiHicTpaTBHoOro npaea. Y 1896 p. 6yna ony6nikoBaHa Moro HamBa-
nuBilwa Ta HamBigomiwa npaua «MocibHUK 3 aBCTpiNcbKoi aaMiHicTpaTuBHOT Npoueaypu» (Handbuch des
osterreichischen Administrativverfahrens), Akuin B ocHoBHOMy 6a3yBaBCA Ha CYAOBil NpakTuLi AgMiHi-
cTpatuBHoro TpnbyHany, a ni3Hilwe BAMHYB Ha KoaudikaLlilo aBCTPiCbKOI aaMiHiCTpaTMBHOI npoueay-
pV Ta NPUAHATTA BIANOBIZHOIO aBCTPINCbKOro 3akoHy 1925 p. [12, c. 209]. Opigpix Te3Hep HapoamscA
y €BPeNnCbKin poAaunHi B Yexii, HaBuasca y rimHasii y BigHi Ta y BineHcbKoMy yHiBepcuTeTi Ha lOpUANYHO-
My dakynbTeTi. ¥ 1882 p. noro kaHaugatypa go cknagy ABCTpinicbkoro TpubyHany He Gyna nigTpuma-
Ha npe3ugeHTom AgMmiHicTpaTBHoro TpnbyHany yepes noraHe 3HaHHA Yecbkoi MoBu. Y 1891-1895 p.p.
®. Te3Hep KepyBaB aIBOKATCbKOI KaHUenapieto y BigHi Ta BUKoHyBaB 060B’A3KM cekpeTapsa BigeHcbKoi
owaaHoi kacm [12, c. 210]. OgHouyacHo . Te3Hep NpPoOAOBKYBaB NpPaLOBaTU Ha PUANYHOMY daKynbTe-
Ti BineHcbKoro yHiBepcuteTy. He3Baxatloum Ha 3Ha4YHWI MPaBHMYNIA JOCBIf Ta YCMilUHY HAayKOBY Kap'epy
noro npusHaunnm cyaaeto AgmidictpatusHoro TpnbyHany nuwe 8 1907 p. [12, c. 210].

Ha nymky Tomaca OnexoBcki, AianbHicTb AgmiHicTpaTuBHOro TpubyHany cnpuana po3BuTKY afMiHi-
CTpaTuBHOro Ta ¢iHaHCOBOro npasa. 3aBAAKK nyonikauii 36ipHKKiB AgMmiHicTpaTusHoro TpnbyHany 6yno
CTBOPEHO 36ipHUKK ByAiBENbHOrO NOAATKOBOrO, MyHiLMNanbHOro, ¢piHaHCOBOro Ta BOAHOrO Npasa.

o ropucamkuii AgmiHictpatmeHoro TpnbyHany BiZHOCUAMCH HaMBaXKNMBILWI CyfoBi cnpasu, AKi Ao
NOro CTBOPEHHA BiAHOCUNUCH Ao topucamkuii depxasHoro TpnbyHany. Mepwmnii KOHGAIKT Woho Komme-
TeHUii MiXk 060Ma BULWMMY CyfaMm BUHUK Bxe y 1877 p. KoxeH npaLliBHUK MiHicTepcTBa ¢iHaHCiB noaas
[0 Ccyay afMiHICTpaTMBHY CKapry Lopo 36inblueHHA 3apo6iTHoI nnatu. Bignosigay B 0cobi npeactaBHuKa
MiHicTepcTBa diHaHCIB 3aABMB, WO 3rigHO 3 cT. 15 OCHOBHOrO KOHCTUTYLiIHOIO 3aKOHY «[1po cyfoBYy Bna-
[y» [laHa KaTeropia cnpas BXOAWTb 10 opucaukuii AomiHictpatmeHoro TpubyHany. lepxaBHuin TpubyHan
3a[l0BiNTbHUB afMiHICTPATUBHY CKapry, OCKINIbKN CKapXHUK He 3BepTaBCA TakoX A0 AAMIHICTPaTUBHOrO
TpunbyHany i He icHyBano niacTaB 3BepHeHHA [0 3MiwaHoro CeHaty. 3miwaHnii CeHaT Mir npunmaTn pi-
LIEHHA WOoAO KOMMeTeHLUil y BUNagKy NO3UTUBHOMO YN HEraTMBHOIO KOHGNIKTY KomneTeHuii [13, ¢. 118].
Micna yoro cnyx60BLi MiHicTepcTBa diHaHCIB 3BepTaNnCA 3 aAMIHICTPAaTUBHMMU CKapramu npo 36inb-
LWeHHA 3apo6iTHoi nNnatn fo [epxaBHoro TpubyHany. BignoBigHO KinbKicTb agMiHICTpaTUBHMX CKapr
wono BunnaTy 3apobiTHoi nnat 4o AaMmiHicTpaTBHOro TprbyHany 3MeHLyBanach, a o [ep»aBHOro
TpunbyHnany 36inbwysanach [13, c. 119].

OpHak, Ak nuwe npodecop BigeHcbkoro yHiBepcuteTy T. OnexoBcki, cyani BepxoBHoro cynoBoro i
KacauinHoro TpmbyHany He BBaXKanu LLO 3rifHO CTaTTi 3 OCHOBHOIO KOHCTUTYLINHOIO 3aKoHY «[I1po cTBO-
peHHsA [depkaBHoro TpubyHany» faHi cnpaBy He BXOAUAW [0 iX komneTeHuii [14, ¢.149].

BignosigHo 6inbluicTb aBCTPINCbKMX HAYKOBLiB MO3UTUBHO OLHMAN NPUAHATTA 3aKoHY «[1po AAMiHi-
CTpaTUBHUIN TpubyHan» Ta NPaKTUKY NOro AifnbHOCTI.

TinbKn malke 3a ABaAUATb POKiB y 1894 p. 6yno BHeceHO nepuui 3MiHM A0 3aKoHy «[po AgmiHicTpa-
TMBHUN TpmbyHan». [aHi 3MiHU CTOCYBanuca 3anpoBafKeHHA Mocafu 3acTyrnHWKa npesugeHta Aami-
HicTpaTMBHOro TpnbyHany Ta CTBOPEHHA y CKnafi Cyfy CeHaTy 3 NuTaHb po3rnagy ¢piHaHCOBMUX Crpas.
Mo-gpyre pagHuKK (cyaai) AKi npauoBanu y cknagi AgmiHictpatnsHoro TpmbyHany 6inblue 10 pokis manu
OTPUMYBaTU MaTepianbHy gornomory y po3mipi 1000 rynbaeHis, Wwo Oyno AoAaTKOBMM CTUMYSIOM Ans ix
JiANbHOCTI.

Mo-TpeTe, AoMmiHicTpaTnBHUIA TprbyHan oTprMaB NPaBo BMAABATU eKCNepPTHI BUCHOBKM NPU NPUAHAT-
TA 0Ci6 Ha pob6OTYy 4O CKNafy Cyay, 3a BUHATKOM nocaau npesngeHTta AgmiHictpatusHoro TpubyHany.

BucHoBKM. AgmiHicTpatuBHun TpnbyHan ABCTpIi CTaB ofHMM 3 MepLunX cyfiB KpaiH €Bponu B AKKX
po3rnagannca agmiHicTpaTyBHi cnpasu. JdisnbHicTb AgMiHicTpaTeHoro TpubyHany ABCTpii perynioBana-
csa KoHctuTyuieto ABcTpii Bi 21 rpyaHa 1867 poky Ta 3akoHoM «[po AamiHicTpaTBHMiA TpubyHan» Big 22
XoBTHA 1875 poky. [lo cknagy AgmiHicTpatusHoro TpnbyHany BXOAUAW AepKaBHi CNy»KO00BLi BUCOKOro
paHry, npodeciiHi PUCTX Ta HayKOBLi. 3HaUHY YaCTUHY CnpaB, AKY po3rnaaaB AaMmiHicTpaTMBHui Tpu-
6yHan 6ynu 3 3axigHoyKpaiHCbKMx 3emenb (CxigHa ManuumHa Ta MiBHiuHa BykoBuHa).

'AHomauiﬂ.

Y cTaTTi BUCBITIOETLCA NOPAJOK GOPMYyBaHHSA CyOBOI ccTeMun ABCTPIi Ha NigcTaBi OCHOBHOIO KOH-
CTUTYLiHOTO 3aKoHy Bif 21 rpyaHa 1867 p. «[1po cynosy Bnafgy» Ta OCHOBHOIO KOHCTUTYLIIHOTO 3aKOHY
Bia 21 rpynHa 1867 p. «Mpo yTtBopeHHA [epxaBHoro TpnbyHany». MpoaHanizoBaHo nepeaymoBu yTBO-
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peHHA AamiHicTpaTBHOro TprbyHany Ta oro cTpykTypy. [locnigkeHo nopsaaok GpopmyBaHHsA npodeciin-
Horo cknagy AgmiHictpatusHoro TpmbyHany. 3o0Kpema, Moro npe3naeHToM Ta Bilie-npe3naeHTom, GyHKUiT
AKUX BUKOHYBasM BUCOKONPOdeCiiHi aBCTPINCbKi lpUCTY, AepaBHi cny00BLUi Ta HayKoBL,i. [Toka3aHo
BMMOTU, AKi CTaBUAUCB Y 3aKoHi «[po AgmiHicTpatuBHUn TpnbyHan» fo ocib, ski 6axkanu 06iHATY noca-
[y cynni AomidictpatusHoro TpubyHany. MNpoaHanizoBaHo NOPAJOK PO3rNAay CyAOBUX CpaB B AgMiHi-
cTpatusHomy TpubyHani.

'Annotation.

The article covers the formation of the Austrian judicial system on the basis of the main constitutional
law of December 21, 1867 “On the Judiciary” and the basic constitutional law of December 21, 1867 “On
the Establishment of the State Tribunal” The preconditions for the establishment of the Administrative
Tribunal and its structure are analyzed. The procedure for forming the professional staff of the Admin-
istrative Tribunal has been studied. In particular, its president and vice-president, whose functions were
performed by highly professional Austrian lawyers, civil servants and scientists. The requirements of the
Law on the Administrative Tribunal for persons wishing to hold the position of a judge of the Administra-
tive Tribunal are shown. The procedure for consideration of court cases in the Administrative Tribunal is
analyzed.
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W THE ECHR’S POSITION ON A FAIR
CONSIDERATION OF THE CASE
AS A KEY ELEMENT OF JUDICIARY
AND THE UKRAINIAN REALITIES

'Guyvan Petro

Key words:
timely access to court, impartial court, right to a fair trial

'Article 6 § 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms
(right to a fair trial) is worded as follows: everyone has the right to a fair and public hearing within a rea-
sonable time by an independent and impartial tribunal established by law. duties of a civil nature or es-
tablish the validity of any criminal charges against him. As we can see, the legal construction of this norm
enshrines, among others, such elements of the right to judicial protection as the right to a timely hearing
and the right to an independent and impartial tribunal. At present, Ukraine does not fully meet the set
European criteria in building its national judiciary. So we have numerous decisions of the European Court
of Human Rights against our state. Suffice it to say the decision of the European Court of Human Rights
of 19.12.2013 in the case of Yuriy Volkov v. Ukraine, of 10.10.2013 in the case of Voloshin v. Ukraine, of
28.11.2013 in the case of Gorbatenko v. Ukraine, of 31.10.2013 in the case of Tarasov v. Ukraine Of Ukraine
“[1]. Unreasonable delay in the trial and refusal to administer justice is the basis for the initiation of the
procedure of payment of material compensation by the state by the interested persons.

Various aspects of the concept of the right to a fair trial in the scientific literature have been studied by
such scholars as V.G. Butkevich, V.N. Denisov, V.I. Evintov, O.V. Kuzmenko, N. Mole, K. Harby, L.B. Alekseeva,
I.S. Pilyaev, M.O. Soroka, S. Shevchuk, and others. However, these scholars mainly focused on developing
specific rules of conduct for law enforcement and other participants in the process to ensure the exercise
of the right to a fair trial. At the same time, the conducted research has practically no attempts to adapt
European case law to Ukrainian national law enforcement, taking into account its specifics and features.
With this in mind, the aim of the article is to clarify the mechanisms of application of the concept of “fair
trial” and the decisions of the European Court of Human Rights in Ukrainian realities and to develop new
approaches in this area. To fulfill this task, this study will consider two essential elements of the right to a
fair trial: an independent and impartial tribunal and timely access to justice.

The European Court of Human Rights carefully examines each time whether the national court hear-
ing the case was independent and whether it was impartial. Of course, the presumption of judicial in-
dependence exists, and it is from this that the case law of the ECtHR derives. The Court has repeatedly
stated that none of the members of the court should show any personal affection or prejudice during the
proceedings. In this case, the ECtHR is also subject to the presumption of subjective impartiality of the
judge, so to prove otherwise, evidence that directly confirms the bias of the judge is important [2, p. 250].

In this case, independence is understood as the ability of the court to consider the case and make de-
cisions, without being in any dependence on the will of the parties or public authorities. The existence of
impartiality of the law enforcement body is established by the following criteria - a subjective test that ex-
amines the personal beliefs and behavior of a particular judge, in order to determine whether there was
an impartial or subjective attitude of the judge in a particular case; an objective test determines whether
the court has provided adequate safeguards to rule out legitimate doubts as to its impartiality. There are
no significant differences between subjective and objective impartiality, as a judge’s actions may not only
lead to an independent supervisor’s objective suspicion of impartiality (objective test), but also to the
judge’s personal beliefs (subjective test). Thus, in some cases, when it is difficult to obtain evidence to re-
fute the suspicion of a judge’s subjective bias, the requirement of objective impartiality provides another
important guarantee [3, paragraphs 93, 95, 101].

Therefore, non-compliance with the human right to an impartial tribunal is a separate ground for the
ECtHR’s decision to violate the Convention. In a democratic society, the courts must be trusted. “Impar-
tiality”, in the sense of part 1 of Article 6, should also be determined according to a subjective criterion,
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based on the personal convictions and conduct of a particular judge in a particular case - ie, no member
of the court should show any personal favor or bias, and an objective criterion - ie whether the judge
had sufficient safeguards to rule out any legitimate doubts in this regard (Bochan v. Ukraine [4, §§ 74,
75], Bulut v. Austria [5, §§ 40, 41], Thomann v. Switzerland [6, §§ 28-33]). In accordance with an objective
criterion, it must be determined whether there are verifiable facts which give rise to doubts about the
lack of impartiality of the courts.In this regard, even external signs are of some importance.The state
must provide conditions in which there will be no reasonable doubt about it.Such doubts, for example,
may be in cases where a party is a relative of the judge, or between a judge and one of the participants
In disputes, there are other (for example, friendly or business) relationships that are not related to a spe-
cific court case. In the case of Belukha v. Ukraine, the complainant pointed to the bias of the head of the
local court, given that the defendant in the case was a construction company, built and installed window
grilles free of charge, purchased a computer and repaired the court heating system. The European Court
found in this case a violation of Article 6 of the Convention, stating that the above external manifestations
are significant in this case.

An example of the fact that Ukrainian courts are currently not very concerned with illustrating their
impartiality is the following case, which was considered in the Court of Appeal of Poltava region. Some
judges of the panel that heard the case N2 554/7826/16-1 on December 5, 2016, were openly interested
in making a court decision not in favor of the plaintiff. This was recorded in other cases in which the
same person was a party to the litigation. In particular, during the consideration of the appellate case
N 553/3161/16-1 on her claim, two judges of this panel resigned. The reasons for the recusal were very
strange: to ensure the impartiality of justice, because the judges are familiar with the plaintiff.

How does such a justification for self-recusal qualify from the point of view of the law? Among the
grounds for the impossibility of a judge’s participation in the case and his removal (self-withdrawal) Ar-
ticle 36 of the Civil Procedure Code of Ukraine establishes, in particular, the following: he is directly or
indirectly interested in the case; he is a family member or a close relative of the party or other persons
involved in the case; if there are other circumstances that cast doubt on the objectivity and impartiality
of the judge. As these judges are not relatives of any of the parties or participants in the proceedings N2
553/3161/16-ts, the only probable basis for the judges to resign in accordance with the provisions of Art.
36 of the CPC was that they are directly or indirectly interested in the outcome of the case or there are
other circumstances that cast doubt on the objectivity and impartiality of the judge. But such a relation-
ship did not prevent the same judges from considering another case with the same composition of par-
ticipants, without this time resigning. We must state that the decision rendered in this case has an obvious
defect of the independence and impartiality of the court.

The right to a trial as part of the right to a fair trial means a person’s ability to go to court and a reason-
able expectation that his or her case will be considered and resolved in a timely manner. The subject of
the appeal to the court must be able to exercise these rights without any obstacles or complications. The
ability of a person to obtain judicial protection without hindrance is the essence of the concept of access
to justice. Obstacles to access to justice may arise both due to the peculiarities of domestic procedural law
and due to restrictions provided by substantive law. For the ECtHR, the nature of obstacles to the exercise
of the right of access to court is not of fundamental importance [7, p. 2591. In this respect, the national
judiciary also needs significant adjustments. According to the Supreme Judicial Body of Ukraine, in some
cases the courts unreasonably deny the persons concerned the right to judicial protection in civil cases,
for example, by refusing to open proceedings and return the application. Often superficial consideration
of civil cases and materials of criminal proceedings, ignoring the rules of substantive and procedural law
leads not only to the cancellation of court decisions on appeal or cassation, but also to a significant viola-
tion of deadlines on the merits, and in administrative cases - to closing the proceedings due to the expi-
ration of the term of bringing to administrative responsibility. Courts of appeal and the court of cassation
do not always pay attention and do not react to violations by courts of statutory deadlines [8].

Meanwhile, according to the ECtHR’s principled position, access to justice is an integral part of the
right to a fair trial. In particular, in Golder v. The United Kingdom, the Court emphasized that the very
construction of Article 6 of the Convention would be meaningless and ineffective if it did not protect the
right to have the case heard at all. Thus, the rule was established that Part 1 of Article 6 of the Convention
contains the inalienable right of a person to access a court. For example, a direct violation of the right of
access to court is the need to obtain special permits to go to court or the obligation of a person to ex-
haust the statutory methods of pre-trial dispute resolution or the internal complaint system before filing
a lawsuit.

Life shows that the development of legal ideology is directed from maximum legal positivism to an
ever-widening judicial discretion. In fact, only jurisprudence develops criteria for a fair trial. But, if this is
even the case, then it is necessary to regulate the court proceedings. Article 17 of the Law of Ukraine of
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23 February 2006 “On Enforcement of Judgments and Application of the Case Law of the European Court
of Human Rights” provides for the application by courts in cases of the Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 and the case law of the European Court of Human
Rights. At the same time, the case law of the Court is understood in a broad sense, ie like all decisions of
the European Court of Human Rights and the case law of the European Commission of Human Rights
in relation to all countries party to the Convention. However, despite the fact that the issue of access to
justice has been repeatedly considered by the European Court, Ukrainian courts continue to violate the
relevant rights of citizens.

An example is the case N° 554/5556/16-ts, considered by the Oktyabrsky District Court of Poltava
[9]. It reflected, like a drop of water, the contradiction between the European concept of fair justice and
Ukrainian realities. In this case, the court, noting the illegality of the actions of the defendant - Poltava
City Council, still refused the plaintiff to satisfy his claims, given that the latter, in the opinion of the court,
does not have the right to go to court to protect the violated right. At the same time, the European Court
has long decided on the content and essence of the concept of “victim of crime”, so the issue that was the
subject of research in this case, clearly resolved at the level of international instruments, which are the
source of Ukrainian law. Thus, in the judgment of the European Court of Human Rights in Kaplan v. The
United Kingdom, an individual applicant was found to be the victim of an offense against the insurance
company in which he worked, as he referred to Art. 6 and 13 of the Convention, suffered from a violation
of the company’s rights, as this violation concerned his personal financial interests related to the com-
pany’s activities [10]. Such an approach, according to which a person whose personal rights are violated
directly due to non-compliance with the rights of the organizations of which he is a member, has the right
to judicial protection, is established in the case law of the European Court of Human Rights (Micallef v.
Malta [3, § 901, Ahmed and Others v. The United Kingdom [11, § 70], Gorraiz Lizarraga and Others v. Spain
[12,§70]. 8§ 33, 36]).

Article 6 of the Convention does not give a specific meaning to “law” in the national law of the States
parties, and in fact, the Court must refer to national law to determine whether there is law. Whether the
authorities exercised their discretion to guarantee the right at the request of a particular applicant may
be taken into account or even decisive. Despite the fact that the form of legal norms suggests options for
interpretation, this fact does not negate the existence of law. Another criterion that may be taken into
account by the Court is the recognition of the claimed right by national courts in similar circumstances or
the fact that the latter has considered the applicant’s complaint (Boulois v. Luxembourg ) [13,§§ 91-101].
Meanwhile, the right of the plaintiff in the case N° 554/5556/16-ts to appeal the inaction of the Poltava
City Council on failure to grant the garage “Energy” permission to develop technical documentation for
land on which individual garages are located (including his garage) was considered and defended by the
national courts of Ukraine in all four instances in another case N2 554/8350/15-a. The plaintiff in this case
was exactly the same individual - an individual developer. As a result, the plaintiff was recognized by the
national courts as appropriate and the Poltava City Council was obliged to decide on granting permission
to the Energia Auto Garage Team to develop technical documentation for the land plot for individual ga-
rages [14]. Consequently, in the case-law of the European Court of Justice, it is completely illegal to deny
access to justice to a person whose right to defense has been recognized by the national courts in similar
circumstances and who has considered and upheld the applicant’s complaints.

The right of access to a court must be “applied in practice and effective” (Bellet v. France [15, §§ 36,
38]). In order for the right of access to be effective, a person “must have a real opportunity to challenge an
act which infringes his rights” (Nunes Dias v. Portugal) [16]. Given that the case law of the European Court
of Human Rights is a source of Ukrainian law, it must be applied by national courts in deciding specific
cases. At the same time, in contrast to violations of national law by Ukrainian courts in litigation, which
entails non-compliance with the rights of contractors in the process, violations by courts of Ukraine of
international law (Convention for the Protection of Human Rights and Fundamental Freedoms 1950 and
the case law of the European Court of Human Rights) leads to the responsibility of the state of Ukraine.

According to Article 13 of the Law of Ukraine “On Enforcement of Judgments and Application of the
Case Law of the European Court of Human Rights’, the state of Ukraine and its bodies must take gener-
al measures to ensure compliance with the provisions of the Convention. on the basis of the violation
found by the Court, as well as the elimination of the grounds for the Court to receive applications against
Ukraine caused by a problem that has already been the subject of the Court. Such measures include
amending case law in accordance with ECtHR rulings. However, returning to the case N°554/5556/16-ts,
we must note that despite the fact that the plaintiff was informed in writing about the violation of human
rights protected by the European Convention for the Protection of Human Rights and Fundamental Free-
doms as a result of such a decision. the Court of Appeal of Poltava region before reviewing the case and
repeated in a speech at the hearing, this message was ignored by the court, it was not given any assess-
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ment either during the trial or in the text of the decision of the Court of Appeal. In fact, the court did not
in any way motivate its deviation from the norms of international law, thus also violating the principles of
the effectiveness of the applicable law and the validity of the court decision. Meanwhile, the ECtHR clearly
states that courts must examine the following: claims concerning the rights and freedoms guaranteed by
the Convention and its protocols must be dealt with with particular rigor and diligence by national courts
(Wagner and JM.W.L. v. Luxembourg). [17, § 96] The European Court of Human Rights recalls that the
purpose of Article 35 § 1 of the Convention is to enable the High Contracting Parties to prevent or correct
the violation with which they are accused. will be referred to the Court (Vasiliev v. Ukraine) [18, para. 27].

In the context of the current issue, it should be noted that the Constitution of Ukraine (Article 55)
provides that everyone is guaranteed the right to appeal in court against decisions, actions or omissions
of public authorities, local governments, officials and officials. It is important that all rights and freedoms
are subject to judicial protection, regardless of the normative legal act. The right to judicial protection of
human and civil rights and freedoms is duplicated in Art. 8 of the Universal Declaration of Human Rights,
which states: “Everyone has the right to an effective restoration of his rights by the competent courts in
cases of violation of his rights under the Constitution or by law.” According to Art. 55 of the Constitution
of Ukraine, human and civil rights and freedoms are protected by the court. Everyone has the right to
protect his rights and freedoms from violations and unlawful encroachments by any means not prohib-
ited by law. According to the provisions of Art. 124 of the Constitution of Ukraine, the jurisdiction of the
courts extends to all legal relations arising in the state. Courts must take into account that legislative
restrictions on substantive means of protection of civil rights or interests are to be applied in compliance
with the provisions of Art. Art. 55, 124 of the Constitution of Ukraine and Art. 13 of the Convention for the
Protection of Human Rights and Fundamental Freedoms, according to which everyone has the right to an
effective remedy, is not prohibited by law.

According to Part 1 of Art. 4 of the CPC of Ukraine, every person has the right in the manner prescribed
by this Code to go to court to protect their violated, unrecognized or disputed rights, freedoms or inter-
ests. The fact that the civil legislation of Ukraine is aimed at legal protection not only of the person’s sub-
jective rights but also interests, clearly stated in Articles 15 and 16 of the Civil Code, which are in Chapter
3 of this document entitled “Protection of civil rights and interests”. In particular, in Part 2 of Art. 15 of the
CCU states that every person has the right to protection of his interest, which does not contradict the gen-
eral principles of civil law. Protection of interests also takes place in court, as stated in Art. 16 CCU: Every
person has the right to go to court to protect his personal non-property or property rights and interests.

As the legislation does not define it, the official interpretation of the notion of interest to be protected
is provided in the Decision of the Constitutional Court of Ukraine of December 1, 2004 N21-10 / 2004 on
the constitutional petition of 50 deputies of Ukraine on the official interpretation of certain provisions
4 of the Civil Procedure Code of Ukraine (case of legally protected interest). This decision defines that
the “legally protected interest” in the logical and semantic connection with the concept of “law” should
be understood as the desire to use specific tangible and / or intangible benefits, as due to the general
content of objective and not directly mediated in the sub ‘simple law is a legitimate permit that is an in-
dependent object of judicial protection and other remedies to meet individual and collective needs that
do not contradict the Constitution and laws of Ukraine, public interests, justice, fairness and other general
legal principles.

In its Decision N218-pn/2004 of 01.12.2004, the Constitutional Court of Ukraine identified the main
features of the interest protected by law as a legal phenomenon that: a) goes beyond the content of
subjective law; b) is an independent object of judicial protection and other means of legal protection; c)
aims to meet perceived individual and collective needs; d) may not contradict the Constitution and laws
of Ukraine, public interests, generally accepted principles of law; e) means the desire (not legal possibil-
ity) to use within the legal regulation of specific tangible and / or intangible assets; g) is considered as a
simple legitimate permission, ie one that is not prohibited by law. The interest protected by law regulates
the sphere of relations, the deepening of which the legislator considers impossible or inexpedient for
subjective law.

In case N2 554/8350/15-a courts of Ukraine, including the Supreme Court of Ukraine, considering the
claim of individuals - individual garage builders, despite the fact that they challenged the inaction and
illegality of local government decisions on legal entities - Garage collective “Energy’, Recognized individ-
uals as proper plaintiffs in cases and satisfied their claims. After all, these plaintiffs - individuals appealed
to the court to protect their legally protected interests. Their interest was to obtain from the state a legally
guaranteed opportunity to recognize their ownership of the property they created - individual garages,
which is impossible without legally resolving the issue of allocating the relevant land. Therefore, violating
the subjective right of the Garage team to obtain a lawful decision, the local government simultaneously
violated the legitimate interest of the plaintiff - individual developer in the implementation of its statuto-

35



§‘ Visegrad Journal on Human Rights

36

ry ability to use land and exercise authority to own, use and dispose of built and commissioned real estate
property. This approach follows from paragraphs 32-35 of the judgment of the European Court of Human
Rights in case Stretch v. The United Kingdom of 24 June 2003 [19, §§ 32-35], which states that within the
meaning of Article 1 of Protocol No. 1 to The Convention is considered a legitimate and reasonable expec-
tation to acquire property or property rights under a contract concluded with a public authority.

From the study we can draw the following conclusions. Violation of the right to a timely and impartial
hearing before a national court (Article 6 § 1 of the Convention) has been noted by the European Court of
Justice in its numerous judgments. The lack of appropriate legal guarantees poses a great danger to the
rule of law. There is an urgent need for judges to be aware of their personal responsibility for the timely
consideration of cases, to prevent denials of access to justice, and to take all necessary measures to ensure
strict adherence to the principles of impartiality and impartiality. The wrong approach of the Ukrainian
courts will lead to a violation of the rights of the state of Ukraine as a party to the future process in the
ECtHR. Finally, such a deliberate non-application of the current Ukrainian legislation to which the Con-
vention applies when considering a case by a court must, at a minimum, be subject to disciplinary action
against judges under Article 7 § 1 (7). 106 of the Law of Ukraine “On the Judiciary and the Status of Judges”.

'Annotation.

This scientific article examines the practical issues of fair trial in the context of adapting the work of the
European Court of Human Rights to the Ukrainian national judicial system. The content of the concepts
of “impartial’, “impartial” court is analyzed, the European understanding of the principle of timely access
to court as an element of the right to a fair trial is studied. Aspects considered to be well-established
in the case law of the European Court of Human Rights have been studied, in particular regarding the
protection of a person whose rights are violated directly as a result of non-compliance with the rights of
the organizations of which he is a member. The Court’s approaches to protecting not only the subjective
rights but also the interests of the individual are analyzed. Examples of incorrect application of these
basic principles to Ukrainian justice are given. These are the ways that, in the author’s opinion, will help
improve the situation in this area. Proposals have been made to increase the responsibility of judges for
violating a person’s right to a fair trial.
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'Bvu(nan ocHoBHoro marepiany. Mucnuteni CrapogaBHboi [pelii Bigirpanu Kno4oBy posb Yy CTa-
HOBJIEHHI CBITOBOI MONITUYHOI Ta NPABOBOI AYMKM, OCKINIbKM CTOANN Y BUTOKIB pOPMYyBaHHA OCHOBHUX
KOHLenuin woao po3rnagy AepXaBHO-MPaBoOBUX ABMLW,. BnxogAaum 3 uboro, came BOHU OfHi 3 nepLlmx
3aKnanu OCHOBY PO3YMiHHA NMOHATTA «0O0B'A3KY».

He 3anuwne nosa yearoto npo6nemy 060B'A3KIB i BUAATHUA NpeacTaBHUK Wkonu CokpaTta — Apuc-
TOTenb. 3 0fAHOro 60Ky, MOpanbHO-eTUYHI Makcumy CoKpaTa 3MyLLYOTb IOro NoB'A3yBaTh 0OOB'A30K AK
dbopmarnbHe NpaBKIo NOBEAIHKM 3 MOPaNbHUMM MakCMaMK, 30KpeMa, KaTeropieto WwacTs. 3 iHWoro 60ky
- nofgiriHa npupoaa noanHK (di3myHa i AyxoBHA), AKy po3suBas natoH, Hacnigytoun CokpaTa, Npu3Bo-
AUTb 0O rapMoHii. Buxogaum 3 uboro, ApuctoTtenb BUBOAWTD CBill KOHLIENT 060B'A3KY, 6a3yroumncb Ha Mo-
pani i etuyi MnaTtoHa Ta CoKpaTiBCbKil igei 6nara. Y cBoiin npaui «Monituka» BiH NepeKkoHye, Lo HalBuLa
couianbHa KacTa y CycnifibCTBi — «OXOPOHLi» (UMHOBHUKM) — 3060B'AI3aHa Yepe3 3aKOHU 3pobuTH BCiX une-
HiB CyCMinbCTBa WAcAMBUMK. Y CBOIO Yepry, BOIHU, @ TaKOX PeMICHMKK, 3eMnepobu NOBMHHI 3aMaTnCA
OXOPOHOI0 fleprkaBy Ta 3abe3nevyBaTy MaTepianbHUiA 4OOPOO6YT, TUM CaMUM MIATPUMYYN CYCMiNbHY
rapMoHito. ApucToTenb 3actepirae: «HeMoXXnnBo 3pobuTn BClO fepKaBy LWACIMBOL, AKLWO GinbluicTb i
Knacis abo xoua 6 geskKi 3 HUX He 6yyTb HACONOAXKYBATUCA LWACTAM. | AKLLO OXOPOHL — Helacnmei, To i
pewrTa ... He 6yayTb wacnmeummy» [1, c. 414].

ApwucToTenb, cnigom 3a NnaToHOM, Y CBOIN KOHLenNLii CMMPaeTbCA Ha BU3HAHHA HEPIBHOCTI AIK OCHOBMU
npuHUMny cnpasegnunsocti. Obuasa MucnnTeni BBaXasu, Lo KOXKHa piy abo niogrHa mMatoTb CBOK Bflac-
Hy, BignoBigHy cdepy AiAnNbHOCTI | BNAMB, NepecTynnTu AKi HecnpaBeanrBo, a AeAkKi Noan B CUy CBOTO
XapakTepy i CXMNbHOCTEN MatoTb BiNbLU LIMPOKI MOXKMBOCTI, HiX iHLWI [2, c. 86].

Buxopsauum 3 uboro, Apuctotenb pobuTb KaTeropito 0608’A3Ky 6a30Bot0 B opraHisauii cycninbHoi rap-
MoHii. Came uepe3 edekTBHUI GOPManNbHO BM3HAUYEHUIA MeXaHi3M npaB Ta 000B'A3KIB Aep)kaBa MOXKe
rapaHTyBaTV couianbHy piBHOBary, Lo 6e3nocepefHbO BiANOBifAE MOro PO3yMiHHIO CNpaBefanBOCTI
Ta PiBHOCTI. ApUCTOTENDb, TaKUM YMHOM, HaMara€TbCA AeTaibHO po3nofdinut GyHKLii Ta 060B'A3KM OC-
HOBHMX COLiaNbHNX KNaciB y NONiTMKO-NpaBoBin cuctemi CtapodaBHboi [peLil.

Hacnigytoun BueHHa CokpaTa i [1naToHa, OCHOBHY BiANOBiAaNbHICTb MUCNTENb MNOK/IAAA€E Ha 3aKOHO-
[aBUiB, AKi NOBMHHI 3a6e3neynTn yyacTb rPOMaZAH B yNpaBiHHI fepKaBolo: «TOAi KoxeH byne pobuTu
CBOI0 CMpaBy Ha KOPUCTb yCbOro cycninbcTBa» [1, c. 439]. Tak, 30Kpema, BU3Ha4abHO ife€lo TpaKTaTy
«MonitTnka» BUCTYNaE ifea BcesarasbHOro 6nara, Ha JOCATHEHHA AKOro cnpsMoBaHe (YHKLiOHYBaHHA
ileanbHOI aeprkaBu (3a ApuctoTtenem — Le nonitis). [3, ¢. 39].

XapakTtepusyoumn okpemi Gopmu Aep>kaBHOro NPaBiHHA eliHCbKOro CBiTy, ApUCTOTeNlb MUMOBONI
CTa€ CBigKOM TpaHchopMaLii He nuwwe nonitnyHoi cnctemn CtapofaBHboi pedii, a 1 BMAO3MiHM KaTero-
pii 060B'A3Ky. loro 060B'A30K Yy Pi3HMX NPaBUSIbHNX i HENPABUIbHUX pOPMax Aep>KaBy NepexoauTb 3
MOpasibHO-eTUYHOI Y GOpManbHO LPUANYHY MAOWKMHY, | HaBnaku. Tak, HapogHi 36opu B apncTokpaThy-
Hill gep’kaBi BM3Ha4valoTb 060B'A30K i AK NPaBo, i AK 30608'A3aHHA. [1o NpuKnagy, npaBo 6patu yyacTb y

' CraTTa npucBsAYeHa BlaHyBaHHsA Nam'aTi lanaca Bonogmmupa IBaHoBumya.
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poboTi HapoaHux 36opiB HafaeTbcA BCiM rpomMagsaHam (Aki gocarnm 20-pivyHoro BiKy), ane npu LboMy Ha
GaraTux y pasi ix yxuneHHs Bif Takoi yyacTi HaknagaeTbca rpowosuin wrpad. Takuii wtpad moxe 6yTu
HaknageHo i Ha 6iiHMX, AKIi NOBMHHI cnnayyBaTh MOro y MeHLWwmx po3mipax [1, ¢. 512]. Tak camo nepepnba-
YaTbCA CaHKLiT MO BiAHOLIEHHIO 10 3HAaTHUX | 6araTux Npu yXnneHHi Big poboTn B iep»KaBHWX Ta CYAOBUX
opraHax: «Y chepi 3amilLleHHA Aep>kaBHMX Nocad, ocobu, Lo BiANoBigalTb NEBHOMY MallHOBOMY LIEH3Y,
He MatoTb MpaBa BiAMOBAATMCA Bif CNy»KOu, y TON Yac AK 6igHI LM NpaBom BoNodit0Tb. 3a yXUNeHHA Big
BMKOHaHHA CyaniBCbKMX 000B'A3KIB Ha 6araTvx HaknagaeTbca wrpad, 6igHi X 3BiINbHAIOTLCA Bif HbOro»
[1,c.512].

BigTak, dinocod npuxoautb 4O BUCHOBKY, WO, O4YEBUAHO, CNif 06’'€AHATK Ui ABa NpaBuia: O4HUM BU-
nnavyyBaTy BUHAropoady 3a BMKOHaHHA 000B'A3KIB, iHWMNX WTpadyBaTh 3@ YXUNEHHSA Bif X BUKOHAHHS,
TOMY LLO TifIbKW Y TaKOMY BUMNaAKy BCi 6 6panu yyacTb y AepkaBHOMY »KUTTI, iHakLe Bnaga 6yae 3ocepe-
IPKeHa B OHUX pyKax, WO € He cnpaBeanBuM i HebesneyHum [1, ¢. 513].

Y nopganbwomy Apuctotenb feTanisye 060B'A3KM MOCafoBuxX 0Ci6, Bif3Hauyawuu, WO «aepKaBHUM
ynpaBiHLEM MOXe CTaTu NLLe TOR, XTO NepeavyBac 3510 i 3Ha€ AK 3 HUM 6opoTucar [1, c. 546]. Ocobu, Wwo
06iliMaloTb ieprkaBHi Mocaawn, NOBUHHI OAHAKOBO BiHOCUTUCH AK O TUX, LLO HE MatloTb MOBHOMPABHOIro
rPOMafAHCTBa, TaK i 4O TUX, AKi NOro MatoTb: «...MEePLINX BOHU He YTUCKAIOTb, i TUX i3 HWX, AKi 34aTHi JO
LEepPKaBHOrO YNpaBiiHHA, BBOAATb A0 CKaAy MOBHOMPAaBHUX FPOMAaAAH, @ HApOAHY Macy NigTPUMyoTb y
il MaTepianbHMX iHTepecax» [1, c. 545]. Mpu ubomy 36epiraeTbca 6anaHc iHTepeciB i cnpaBeanuBICTb.

Ha gymky ApuctoTens, Tum, Aki MatoTb 6a>kaHHA 3aiMaTi BUCOKI iep»KaBHi Mocaau, cnig signosigatu
TPbOM OCHOBHUM BMMOram (KpuTepiam): no-neplue, 6yTv OANbBHUMU OO iICHYIOUOrO AePXKaBHOrO naay;
no-gpyre, BONOAITM HeNepeciyHM NPUPOAHMM AAPOM AN BUKOHAHHA MOKMAaAeHMX Ha HUX 0O0B'A3KIB;
no-Tpete, 6yTn fobpoUecHUMU | cnpaBeannBMMU. MpoTe HaBaXNMBILLMM € BUXOBaHHA Y AyCi noBaru go
icHytouoro gepxaBHoro nagy [1, ¢. 551]. 3a yABneHHAMM MUCIUTeNA, 3aBAaHHA BUXOBaHHA Y AyCi Aep>KaB-
HOrO Nafly MOMAra€e He y Tomy, Wo6 3al0BONbHATY iHTepecy oflirapxis abo NPUXUNbHUKIB AeMoKpaTii, a y
TOMY, W06 AaTN MOXKNMBICTb NEPLUMM NiATPUMYBATU ONlirapXivyHWA Nag, APYrum — 4eMOKPATUYHUIA. Pazom
i3 TMM, BiH BBa»KaB, LLIO XMTTA Y BifNOBIAHOCTI i3 iep>kaBHMM NlafloM € He pabCcTBOM, a cnaciHHAM [1, ¢. 551].
Y uboMy i € NpoAB CNpaBeAsIBOCTI (3arabHOT KOPUCTI): rpOMaAsHN cami MOBUHHI BUPIWNTL anAa cebe,
AKi 3aKOHW i AKa popma nNpaBniHHA NigxoAnTb iM HanbinbLle, a BUPILWIVBLUW, 3aTBEPANUTU iX Ha NPAKTULI i
HeyXunibHO AoTpuMyBaTuca [2, c. 85].

3acnyroByloTb Ha yBary i NpakTU4Hi nopagn ApucToTens Wwoao opraHisauii AepaBHOI Bfiagm Ta po3-
noginy obos'askiB. Hacamnepen mucnutenb Bu3Hayae 06OB'A3KM AepKaBu, 6e3 AKUX NOoniTUYHe Ccyc-
NiNbCTBO He MoXe PyHKUioHyBaTW. [Mo-NepLue, MaTepianbHi pecypcu, No-apyre, pemecsa (Nofacbke cyc-
NinbCTBO NOTPebye 3HapAAb npaLi), No-TpeTe, 36posA (BoHa HeobxiAHA ANA AeprKaBu: AK ANA NiATPUMKA
BNagu BCepefyiHi, TaK i NPOTM 30BHILLHiIX BOPOriB), N0-4eTBepTe, piHaHCOBUI 3anac, No-n'aTe, NiknyBaHHA
Npo penirinHnm KynbT (KacTa »epuiB), i HApeLUTi, MO-WOCTe, HAABHICTb PiLLEHHA MPO Te, L0 KOPUCHO i Lo
cnpaBefvBO MO BIAHOLWEHHIO A0 FPOMaAAH Y ix crinkyBaHHi [1, c. 603]. Taknm ynHom, AepKaBa NOBUHHA
CKMagaTnca i3 YyacTuH, AKi GopMyTbCA UMMM OCHOBHMMU oboB’a3kamu [1, c. 604]. Mpu ubomy dinocod
pe3tomye: «<HeobXxigHi 060B'A3KM (OeprkaBun) nexaTtb y HaCTYMHUX chepax: penirivHin, BiINCbKOBIN, AOXOAIB
i BUTpAT, TOPriBeNbHi, MUTHI, TepuUTOpianbHil, CyAOBIi, MiXXHapPOAHNX BifHOCUH, MPAaBOOXOPOHHIl Ta
KOHTpOJoKUIN...» [1, ¢. 603].

Lo > fo po3noginy o60B’'A3KiB B CMCTEMI OpraHiB AepaBHOI BNajm, TO BapTO BUAINNTY TaKi acNeKTu.
MepLw 3a Bce, ApncToTesib NPOMOHYE PO3INUTU Blady Ha OKpeMi cerMeHTu, AKki 06'eHYI0TbCA Yy EQNHE
Line, oe KOXeH fepKaBHUIN opraH, HagineHuin cneuianbHUMMN GYHKLiAMK, MOBHOBaXKEHHAMM Ta 060B'A3-
Kamu. BiH BuxoauTb i3 npuHUmMNy, Wwo 6e3 HeobXigHUX IHCTUTYTIB | Nocag, y BidaHHI AKMx Gnaronpuctoi-
HiCcTb | GnaroHagifiHicTb, AepkaBa He MoXe epeKTUBHO PYHKLIOHYBaTW. Kpim TOro, Y HEBENIMKNX Aepa-
BaX UMCNO NOCaf NMOBUHHO OYTV MeHLLIMM, Y 6inblunx — 6inbwym.

Mwncnutenb pobrTb akLEHT Ha OpraHax MiCbKoi Bfliaiv, OCHOBHUMY 060OB’A3KaMM AKX € KOHTPOSIb 3a
TOpriBeNibHYMM BiHOCUHAMU: «afiXe BCiM AepaBaM HeoOXiHO BperynboByBaTW CMpaBu 3 KymniBfelo i
NpoZaoM, 3apagu Yyoro Nloan, OYeBUIHO, | 06’'€AHANNCL B €4VHY MPOMAAAHCHKY CMifibHOTY» [1, ¢. 583].
BaxknuBoto € TypboTa Npo 3arasibHy rPOMafCbKy BNacHICTb MiCTa, WO nepefbavac: «wob yci rpomaacbki
i NpMBaTHI cnopyaun micta 6yny B HanexHoMy nopaaky (MoBa nae Npo OXOPOHY i PEMOHT 3pYyNHOBaHUX
cnopyg, 6yaisenb, Bynu1Lb), @ TakoXK Harnag 3a TMMm, Wob mexi okpeMurx BONOAIHb (TepuTtopilt) 6ynu YiTko
BM3HaueHi» [1, c. 583]. Buwoto 3a paHrom, ane 651M3bKoto 3a 060B'A3KaMu, € BNaja, LWo 06'eAHYE AeKinbka
MICT | € gepKaBHO TepPUTOPIELD: «TOBTO Te, L0 3HAXOAUTLCA No3a Mexxamu MicTta» [1, ¢. 583]. | HapewwTi:
«Hapg ycima uumu Bnagamm 3HaxoAMTbCA Baja, WO Ma€ 3BePXHICTb MOBHOBAaXeHb Y BCiX CripaBax: BOHa
BMKOHYE BMHECEHI PilleHHs; BHOCUTb 3aKOHOMPOEKTU; TONIOBYE Yy HapOOHUX 3i0paHHAX TUX AepKaB, fe
BEepXOBHa Bflafia HanexuTb Hapogy» [1, c. 585-586].

Dani ApuctoTenb nepenMaEeTbCA NUTaHHAM, UM BCi FPOMaAAHN NOBMHHI 6paTh yyacTb y BUKOHAHHI
BCbOro nepeniky nepepaxoBaHnx o60B'A3KIB AepxKaBu. AfpKe MOXHa AOMYCTUTU, WO OfHI i Ti X ocobu
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6yoyTb OgHOYaCHO BCiMa: i 3emnepobamuy, i pemicHUKamu, i uneHamu paauy, i uneHamm cygy, abo x ans
BMKOHaHHSA KOXHOro 060B’A3Ky NoTpibHO 6yae Npr3HaunTy OKpemmux ocib, un B3arani ogHi 060B'A3KY,
3a HeoOXigHOCTI, 6yayTb HaneaTu NeBHMM ocobam, a iHWi — BCi CyKynHOCTi rpoMaasH. MNpuyomy, Ha
Oro nepekoHaHHsA, He AnsA 6yab-AKOro Aep>KaBy MOXK/IMBO BCTAaHOBUTM OfjHAKOBI NPaBuna, Le i BHOCUTb
piHuyo y i dopmum [1, c. 604].

Apuctotenb He Mir oMVHYTU Npob6remy 060B'A3KIB y CBOEMY GauyeHHi AOCKOHANOro AepaBHOMo
yctpoto. OueBUAHO, KOHLeNLiA ifgeanbHOI Aepxasu 11aToHa CNOHyKana Noro fo HayKOBMX y3arasbHeHb
wono po3nogdiny GyHKUin okpeMmx couianbHmx rpyn. QopmanbHe NOEAHAHHA MOPaNbHO-ETUYHMX LiiH-
HocTel, 3anoyaTkoBaHux COKpaToM (BOOPOYECHICTb, LWacTsA, CNpaBeaanBiCTb TOLWO) Ta CycninbHUI ifean
MnatoHa BMMaranu TeOPeTUUYHOro OBIPYHTYBaHHA. Y pe3ynbTaTi, HapoaXKyeTbCA ifeonorema: «Harkpa-
LI fepKaBHUIN YCTPIl — Lie TOW, 3a AKOTO iepKaBa Moxe OyTu HalbINbLL WaciMBOLD, a WacTa He MoXe
icHyBaTu 6e3 106POYECHOCTI. ... Y AepaBi 3 HaKpaLLnM YyCTPOEM, AKa 06’eAHYE Y COBi My»XiB y NOBHOMY
3HaUYeHHi cnpaBef/INBKX, @ HE YMOBHO CripaBeanvBmX, FPOMaAAHM He MOBUHHI BECTY TaKe XUTTA, AKe Be-
AyTb pemicHMKM abo ToproBui (Tak AK BOHO HebnaropofHe, cynepeunTb JO6POYECHOCTI); ... HE NOBUHHI
BOHU OyTn i 3emnepobamu» [1, c. 604]. Mo36aBMBLLIM peMiCHVKIB, TOProBUiB Ta 3emnepobiB Npasa yyacTi
B yNpaBiiHHi fep»KaBoto, ApUCTOTeNb HaMaraeTbCA NOACHUTU JIOTIKY PO3MOAiINY OCHOBHMX AepXKaBHUX
0060B'sI3KIB MiXK MPaBAYMMM KflacaMi — OXOPOHLIAMU Ta BOTHAMM.

«Buxogaum 3 TOro, WO KIoYoBUMU YaCTUHaMM AepXaBy € BiICbKOBa CNpaBa Ta pilleHHA 3 npusBody
TOrO, WO KOPUCHO i ... L0 CNpaBefINBO, BUHUKAE NUTaHHA, Y MatoTb O6yTW HagaHi Li 060B'A3KN Pi3HUM
ocobam, UM ofHMM i TMM camuM. BignoBiab Ha Le NUTaHHA 3po3yMmina: B 4eAKUX BiHOCUHAX, TUM CaMUM,
y OeAKMX — pi3HUM» (Konu Ao Npuknagy Ansa ofHiel cnpasu noTpibHa po3cyanmeicTb, a ana iHwoi — ¢isny-
Ha cuna) [1, c. 605]. NMpupopaa Haginuna ¢i3MYHOI CUNOK MONOAMX, @ PO3CYANMBICTIO — CTAPLUMX, OTXKE,
KOPWCHO i cnpaBeasIBO NPOBECTM BiAMOBIAHMM YMHOM PO3Mnogin 060B'A3KIB MiX HUMK. Takuin po3nogin
6yne Bignosigatu ix yiHHocTi [1, c. 605].

Y BOCbMil1 KHU3i «[ToniTnKn» ApnctoTesb BU3Havae 060B'A3KM fepKaBuy Y chepi BUXOBaAHHA HACTYMHUX
noKoniHb. Ha noro gymky, 3akoHofaBeLb MOBUHEH MPUAINMNTU MaKCMMarbHY yBary BUXOBaHHIO MONogi,
OCKINbKY, Y TUX fiepKaBax, Ae LbOro HeMa — iep>kaBHWI Nlaf € He TPMBKUM. Typ6oTa Npo BMXOBAHHA MO-
BMHHa OyTW 3aranbHOAEPKaBHOLO, a He NivLLe NPUBATHO CnpaBoto. «He cnig aymaTty, Wo KoXeH rpoma-
OAHVIH caM Mo cobi: BCi rpoMaasaHmM Hanexatb ep»aBi, TOMY L0 KOXKEH € YaCTUHO aepxasu» [1, c. 628].
BogHouyac Myucnutenb HaronowWye Ha CKNagHOCTI NpobneMn BUXOBaHHSA, adXe, He BCi MOrof»KyoTbCs 3
TUM, YOMY NMOBUHHI BUNTMCA MONOAI NtoAK, LWob cTaT fobpouecHUmN. He 3'ACOBaHO TakKoX OCHOBHY MeTy
BMxoBaHHsA. LLlo Baxxnugiwe? Po3BUTOK iX po3ymoBUX 3aibHOCTeN un mopanbHux skocten? Cnig rotysatu
MOJIOAb A0 NPAKTUYHOIO XXWUTTA UM A0 NOLIYKY BUCOKMX FYMaHICTUYHUX LiiHHOCTen? [1, c. 629].

TaknM UMHOM, XapaKTePU3yoUMN NOHATTA 0O0B'A3KY, APUCTOTENb BUBOAMB OT0, CNPaOUNCh Ha Bac-
He pPO3yMiHHSA KaTeropil piBHOCTI Ta CNpaBed/IMBOCTI, BBaXKarouu, Lo came yepes edeKTUBHUIA po3noain
cucTeMum NpaB Ta 06OB'A3KIB eprkaBa MOXe rapaHTyBaTy coliaibHy piBHOBary Ta 3abesneumTu cycninb-
Hy rapmodito. Lle, nepeaycim, BinbyBa€eTbCa LWWNAXOM UiTKOro po3noainy GyHKLUi Ta 060B’'A3KiB BCiX BEPCTB
HaceneHHs.

'AHomauiﬂ.

CraTTA NprcBAYEHa OCMUCIIEHHIO OCHOBHMX aCNeKTiB PO3YMiHHA KaTeropii 060B'A3Ky y NoniTuKo-npa-
BOBIll cnagLWuHi AaBHborpeLbkoro ¢inocoda Apnctotens. ABTOPY HaronoLWyoTb, Wo $inocopcbka KoH-
uenuia ApuctoTensa ¢opmysanach nig snnmeom nornagis Cokparta i MnatoHa. Buxoasaum 3 uporo, Apuc-
TOTeNb BUBOAUTDL CBill KOHLeNT 060B'A3KyY, 6a3youmnck Ha mopani i etuui MnatoHa Ta CokpaTiBCbKil igei
6nara. Y pocnifeHHi CTBEpAXKYETbCA, WO ApucToTesib pobuTb KaTeropito 060B’A3Ky 6a30Bo B OpraHisa-
Lii cycninbHOT rapmoHii, BBaXatouu, Lo came yepes epeKTUBHUN GopmManbHO BU3HAUEHNIA MexaHi3m npas
Ta 000B'A3KIB JeprkaBa MOXKe rapaHTyBaTh coLiafibHy piBHOBary, wo 6e3nocepedHbo BiAMoBigaE noro
PO3YMiHHIO TaKuX 6a30BUX KaTeropil, K CNpaBeasIMBICTb i PiBHICTb. ABTOpPY MigKpecntooTb, Wwo Apuc-
TOTeNb, TaKMM YMHOM, HaMara€eTbca AeTasibHO PO3MNoAinuTy GyHKLIT Ta 060B'A3KN OCHOBHUX COLianbHUX
KnaciB y noniTnko-npaBoBin cuctemi CtapofdaBHboi [peLil.

'Annotation.

The article is devoted to understanding the main aspects of the category of obligation in the political
and legal heritage of the ancient Greek philosopher Aristotle. The authors emphasize that the philosoph-
ical concept of Aristotle was formed under the influence of the views of Socrates and Plato. Based on this,
Aristotle derives his concept of obligation on Plato’s morals and ethics and Socrates’ idea of good. The
study argues that Aristotle makes the category of obligation basic in the organization of social harmony,
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believing that it is through an effective formally defined mechanism of rights and obligations that the
state can guarantee social balance, which directly corresponds to his understanding of basic categories
such as justice and equality. The authors emphasize that Aristotle seeks to detail the functions and re-
sponsibilities of the major social classes in the political and legal system of ancient Greece.
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W THE PRINCIPLE OF HUMANISM AS
A PREREQUISITE FOR THE CONTENT
OF SOMATIC HUMAN RIGHTS

'Hromovchuk M.V, Danko D.V., Danko A.V.
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'Formulation of the problem. Humanism is a philosophical and ethical-sociological principle of
attitude to man as the highest value. As a spiritual and cultural phenomenon, humanism is the main con-
tent of the civilizational process, during which it manifests itself in various qualities: ethical norm, social
ideal, spiritual value, freedom of will, mutual assistance and cooperation, respect for individual rights and
dignity, equality and equality, justice, protection from evil and violence [20].

Human and civil rights are the most important institution, which has been developed not only in
constitutional law, but also in the theory of law and other sectoral legislation. In the second half of the XX
century, this institute came to the fore, both domestically and internationally. The Institute for Human and
Civil Rights and Freedoms is one of the most significant results of the legal development of society, from
ancient times to the present day, when human rights have become an essential attribute of a democratic
state governed by the rule of law. Adhering to the legal concept of human rights in its modern meaning,
writes T.Zhivulin, the Constitution declared man, his rights and freedoms of the highest value. In modern
states, human and civil rights and freedoms are guaranteed not only by the Constitution and other na-
tional legislation, but also in accordance with generally accepted norms and principles of international
law. This is an extremely important provision, as universally recognized norms and principles of interna-
tional law, international treaties of the state are proclaimed as part of its national legal system [1, p. 12].

The modern approach with the declared principles of democracy is somewhat outdated and the
whole world needs to rethink the acquired and seek new approaches to understanding equality, justice,
protection, etc.

The necessary stability of the concept of protection of human and civil rights and freedoms is achieved
by relying on a system of principles tested by science and practice. The viability and progressiveness
of this concept is formed through a combination of legal, moral, traditional and other socio-regulatory
norms. Taking into account such an approach will prevent legal negativity from becoming the dominant
phenomenon of the legal system, restrain the onslaught of legal nihilism and indifference [2, p. 55].

Presenting main material. The term “principle” (from the Latin principium) - the beginning, the basis.
At the same time, the principle is what underlies a certain theory of science, the inner convictions of man,
the basic rule of conduct [3, p. 547]. According to V. Dahl, the word “principle” means a scientific or moral
principle, basis, rule, from which do not deviate [4, p. 431]. In legal doctrine, when defining the concept
of principles of law, scholars use such categories as initial theoretical positions, basic, guiding principles
(ideas), general regulations, guiding principles, patterns, essence, coordinate system and more. Many
categories are homogeneous. Therefore, the principles are general, guiding (basic, main, starting, initial
theoretical, general normative-guiding, guiding) provisions [5, p. 411.

Thus, the principles are a kind of indicators that demonstrate the degree of development of the law
itself, starting points that show the vector of legal regulation. Of course, the principles of law should re-
flect and express the basic values on which the law is focused, to carry the basis of “ideal” law. The purpose
of legal principles is to ensure the ideological unity of lawmaking, law enforcement and law and order in
general. They permeate the entire legal system of society, focusing its development on universal, most
valuable ideals: democracy, justice, equality, humanism, individual freedom, etc. [6, p. 44] Therefore, in
historical terms, the principles precede the formation of a certain historical type of law. They serve as a
kind of ideological plan, according to which the legislation is formed, the practice of its implementation
is formed [7, p. 35-35].

Principles of law as an important element of law inherit this quality, in other words, the principles of
law are inherent in the system. In this regard, the thesis is absolutely true that “the principles of law must
be taken into account in the system” [8, p. 155]. Without systematicity, organic interconnection and in-
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terdependence of the principles of law, on the one hand, and their hierarchy and interdependence - on
the other, it is impossible, or rather, it would be meaningless to talk not only about their effectiveness,
but even about their social significance [ 9, p. 239]. Systematic principles of law, in the opinion of V. Ko-
lisnichenko, means both the presence of relevant components and their relationship [10]. Thus, this prop-
erty of the principles of law sets the task of their classification.

It should be noted that today there is no single list of principles of law, each author distinguishes his
classification and adheres to his own opinion, but almost all scholars agree that the principles are objec-
tively inherent in the law of quality.

Thus, in particular, V. Khropanyuk refers to the basic legal principles of social freedom, social justice,
democracy, humanism, equality before the law, unity of legal rights and responsibilities, responsibility for
guilt, legality [11, p. 215].

L. Yavich gave the most complete classification of the principles of law. There is a whole hierarchy of
principles of law, in which there is a certain system and subordination. Legal principles and principles of
law are constantly in dialectical development and formation. For example, the principles of the rule of
law arose long before the rule of law and only in the process of creating new legislation in Ukraine were
reflected [12, p. 44].

Thus, the activities of the state should be aimed at ensuring respect for all established human rights
and freedoms. So it is clear that all these legal axioms are designed to ensure individual rights and civil
liberties. The fundamental principle of law, according to E.Trukhanov, should be recognized the principle
of humanism, which is a social ideal, according to which man - the key value of a democratic society, and
the leitmotif and purpose of the legal system - to ensure its rights and freedoms. Humanism is a perva-
sive and most fundamental principle of law, which means recognizing the value of man, respect for his
dignity, providing the necessary conditions and opportunities for respect for his rights and freedoms, the
pursuit of his good as the goal of social progress. It is on how this principle is implemented in law, how
deeply its meaning is understood by the public consciousness, depends on the further development of
law and humanity as a whole [13, p. 27].

Thus, in modern philosophical literature, humanism (from the Latin humanus - human) is understood
as a system of worldviews, the center of which is man, his personality, high purpose and the right to free
self-realization. Humanism determines the liberation of human capabilities, its well-being as a criterion
for assessing social institutions, and humanity - the norm of relations between individuals, ethnic and
social groups, states [13, p. 134]. Humanism as a feature of world culture has enriched ethical thought by
recognizing the self-worth of human and earthly life. Hence the idea of happiness, justice and equality of
people gradually developed [14, p. 6].

There are many philosophical definitions of the concept of humanism. One of them defines humanism
as the recognition of the value of the human person, his right to free development and manifestation of
their abilities, the right to freedom and happiness, the assertion of human good as a criterion for assess-
ing social relations [15, p. 14].

Without aiming to study the history of the development of this phenomenon, let us just note that the
most successful attempt to penetrate into its essence is a dialectical opposition to its antipode - antihu-
manism. Antihumanism is, first of all, the constraints that hinder the growth of creativity above the level
that is considered common in culture and society. It takes the form of a ban on innovation, the procla-
mation of values, the inviolability of certain dogmas. The specific content of human history constantly
contains different directions of people. The history of mankind can be considered as the history of the
struggle between freedom and non-freedom, slavery, creativity - with its historical limitations. And the
most important element of the content of the historical process is the struggle of humanism and anti-hu-
manism [16, p. 6].

In essence, writes S. Pogrebnyak, humanism is a worldview, at the center of which is the idea of man
as the highest value, an ideology that focuses primarily on the positive of man in recognizing its nega-
tivity, which requires control and restrictions. In its most generalized form, humanism is a philosophical,
ethical and natural-legal principle that gives a person the status of absolute value [17, p. 33]. At the same
time, the scientist quoted by us rightly notes, the highest humanitarian principles, conditioned by the
essence of society and the human desire for a high, dignified position, are realized primarily in the values
of natural law. However, the researcher notes, humanism, along with freedom, justice and equality, is
undoubtedly one of the main principles of positive law. This must be taken into account when creating,
implementing, applying and interpreting legal norms [17, p. 34-35].

Fundamentality and universality of the principle of humanism is due to the system of its imperatives
and sub-imperatives, its structural components. When considering the formal and practical aspects of
the implementation of the principle of humanism, we inevitably face the problem of its polystructurality,
because the implementation of this principle affects the need to implement its components [18, p. 25].
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One of the components, in our opinion, is the state of morality of society, the achievement of the
highest development of society is directly related to the level of development of a member of such a
society, citizen, official, etc. In a society with a high level of morality and ethics does not matter whether
these rights are formalized or not, because the realization of human rights in such a society is natural
[19, p. 35].

However, it should be noted that the category of humanism is not new. Even in Soviet times, the so-
cialist law existing at that time was considered the most humane law in the world, as socialism was seen
as the most progressive world phenomenon. The humanism of Soviet law was seen by scholars, first of all,
in the elimination of class and social antagonisms, as well as in the fundamental rights and freedoms of
Soviet citizens formally proclaimed in all Soviet constitutions [6, p. 30].

Conclusions. Humanism, as a legal category, is a worldview that views man as the highest, self-suffi-
cient and self-aware value. Humanism expresses attitudes toward man in at least two ways: Thus, human-
ism is a certain moral requirement for human behavior, is a certain category of moral awareness of man
of the highest social value in the state.

'Annotation.

It is determined that human and civil rights are the most important institution, which has been devel-
oped not only in constitutional law, but also in the theory of law and in other sectoral legislation. In the
second half of the XX century, this institution came to the fore, both domestically and internationally. The
Institute of Human and Civil Rights and Freedoms is one of the most significant results of the legal devel-
opment of society, from ancient times to the present day, when human rights have become an essential
attribute of a democratic state governed by the rule of law. The modern approach with the declared prin-
ciples of democracy is somewhat outdated and the whole world needs to rethink the acquired and find
new approaches to understanding equality, justice, protection, etc.

The necessary stability of the concept of protection of human and civil rights and freedoms is achieved
by relying on a system of principles tested by science and practice. The viability and progressiveness
of this concept is formed through a combination of legal, moral, traditional, and other socio-regulatory
norms. Taking into account such an approach will prevent legal negativity from becoming a dominant
phenomenon of the legal system, restrain the onslaught of legal nihilism and indifference.

It is indicated that the principles are a kind of indicators that demonstrate the degree of development
of the law itself, starting points that show the vector of legal regulation. Of course, the principles of law
should reflect and express the basic values on which the law is focused, to carry the basis of “ideal” law.
The purpose of legal principles is to ensure the ideological unity of lawmaking, law enforcement and law
and order in general. They permeate the entire legal system of society, focusing its development on uni-
versal, most valuable ideals: democracy, justice, equality, humanism, individual freedom, etc.

Definitely, humanism, as a legal category, is a worldview that considers man as a higher, self-sufficient
and self-aware value. Humanism expresses the attitude to man in at least two ways: Thus, humanism is
a certain moral requirement for human behavior, ie a certain category of moral awareness of man of the
highest social value in the state.
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'Statement of the problem in general and its connection with important scientific and practical
problems. In recent years, the international documents on sustainable development have paid more and
more attention to the functioning of the “green” economy and its tools that are aimed primarily at sus-
pension climate warming. The Kyoto Protocol, the Paris Agreement and a number of important additions
to them have been adopted to solve the specified problem at the international level under the auspices
of the UN, but the productivity of these agreements is still insufficient, which has repeatedly been high-
lighted at the World economic forum in Davos[1]. This primarily applies to Ukraine and other developing
countries, which have not yet managed to form effective tools for the development of a “green” economy
in their countries. Therefore, studying the experience of using such tools in the leading countries of the
world should help them, as well as Ukraine, to fulfill the set task.

One of the main reasons for the lack of the carrying out this task in Ukraine and other developing coun-
tries is significant corruption at all levels of government, which, in particular, leads to the non-transparent
using of “green” funds that have been provided to these countries by foreign investors. Therefore, new
research is needed, which would help to optimize the structure of “green” tools regarding their using in
different countries, their place in providing sustainable development, the features of the using of climate
investment in modern conditions for the creation of “green” work places. The latter task is very important
for many developing countries and Ukraine, since in recent decades our country, as in a number of other
post-socialist countries, has undergone deindustrialization, and the development of a “green” economy
could overcome the specified negative trend. It is worth noting the international growth indicators of the
market of “green finances” in the period from 2013 to 2019[2].

Figure 1: Growth of the Green Finance
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Analysis of the recent studies, in which the problem have begun to address. Both foreign and Ukrainian
scientists have made a significant contribution to the research of the impact of “green” financial tools for
the providing of the conditions for sustainable development in general and the “green” economy in par-
ticular. Among them, first of all, it is necessary to name such as: Ye. Barbiyer, . Bystryakov, M. Burkinskyi,
E. Waitszecker, I. Vakhovych, O. Veklych, T. Galushkina, V. Golyan, O. Gubanova, B. Danylyshyn, G. Deili,
Ye. Yermakova, A. Kameron, J. Kvach, V. Kravtsiv, N. Krafts, D. Lyzhin, O. Lyashenko, A. Markandia, A. Ro-
manovska, O. Sokhatska, D. Piars, B. Porfiriev, B. Rubtsov, P. Sabluk, N. Stankevych, D. Stiglitz, K. Stiuart,
Dj. Siebert, Yu. Tunytsya, Dj. Farley, M. Khvesyk, E. Khlobystov and others. At the same time, their work
has not yet developed a systematic approach to determining the optimal structure of tools of the in-
fluence on the development of a “green” economy for different countries of the world. Quite often the
using of these tools has a temporary nature, the actions of individual countries on their using are not
properly coordinated among themselves at the global level. In addition, the influence of climate invest-
ment on the creation of “green” work places and on solving other problems of sustainable development
is insufficiently analyzed. The introduction of a “green” tariff has proved to be a very difficult problem for
a number of countries, and Ukraine in particular. Its use has led to an increase in electricity prices for all
Ukrainian consumers while simultaneous receiving large profits by several large producers of renewable
energy (primarily by the owners of solar and wind power plants), which indicates the need to find new
approaches to the using of “green”tariff in Ukraine. In addition, currently, serious changes are taking place
in the structure of “green” finances entities, which are important to be analyzed. If earlier they were mainly
international environmental organizations, the EU and developed countries, in modern conditions the
role of regions of individual countries, households, organizations of consumers, etc. is growing. In re-
cent years, the role of united territorial communities (UTC) and associations of co-owners of apartment
buildings (ACBS) in solving environmental issues has been gradually growing in Ukraine, which requires
appropriate research of positives and negatives in this process. In particular, the increasing of the role of
the state and UTC becomes positive in the specified processes, but at the same time, the role of districts
and oblasts is decreasing.

The purpose and objectives of the research. All the above indicates the need to determine the optimal
structure of “green”financial tools, which are suitable for the effective using in a given country, taking into
account the existing for it financial resources and legal support. It is also necessary to find out the content
of such a component of “green” financial tools as climate investment, their structure, functions and fea-
tures of the using in different countries. In accordance with the specified purpose, it is important to solve
the following tasks: to analyze the structure of “green” financial tools that are used in the leading coun-
tries of the world; to identify those that are suitable for developing countries, taking into account their
financial capabilities and existing legislative support; to outline ways for cooperation between develop-
ing countries and international financial organizations regarding the providing of financial assistance to
these countries for the accelerated introduction of existing and new “green” financial tools; to provide for
legislative measures regarding prevention of the using of toxic investments in the developing countries;
to identify the existing problems in the using of climate investment in Ukraine to ensure conditions for
sustainable development and possible ways to solve them, taking into account the experience of leading
countries of the world.

Statement of basic material. The concept of sustainable development that is formulated in the doc-
ument “Our common future” (1987), which was developed by the International commission on environ-
ment and development of the United Nations. The United Nations program on The Environment and a
number of international organizations and trade unions launched the “Green work places” initiative on
development of these ideas in 2008. The agreed efforts of governments, employers and trade unions
that are aimed into the development and implementation of environmentally sustainable and consistent
policy regarding the creation of relevant work places are supported in it, among other things. According
to the international labor organization experts, a policy of climate transition in the conditions of indus-
trial transformation can provide 60 million work places. In particular, in November 2020, the plan of the
“Green Industrial Revolution for Britain” was presented, according to which it is planned to achieve “zero”
emissions of greenhouse gas by 2050 and create 250 thousand work places[3]. This is very important in
the conditions of modern scientific and technological revolution, which contributes to their significant
reduction. The latter primarily concerns many developing countries, including Ukraine, where for 30 years
of independence there was a mass deindustrialization, which led to a mass departure of skilled workers
abroad.

The Paris Climate Agreement states that the strategic goal of human development is to accelerate
the transition to society and the economy, which consume low carbon technologies, but the real state of
production and consumption still does not allow us to say that this can be realized in the next 20-30 years.
In particular, the coal generation will continue to grow in the short and medium term in China and India.
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A similar situation will be typical for the economies of Japan and South Korea. The United States and Po-
land are increasing investment in the development of the coal industry and thermal power sector, which
uses coal. In addition, Japanese corporations are going to invest about 10 billion US dollars in the coming
years into the coal industry of Mozambique or Myanmar, and German corporations plan to finance the
coal companies in South Africa, India and the Philippines. Therefore, in our opinion, it is important to
find transitional mechanisms that will allow combining the concept of sustainable development with the
concept of “green” economy in order to achieve the goals of sustainable development. One of the links
of combining the specified concepts may become the using of “green” financial tools, which are aimed at
harmonizing the relationship between man and nature. The application of “green” financial tools for the
creation of green work places is enshrined in international climate documents, particularly in the Paris
Agreement. In particular, the need for accelerated development of innovation, particularly in the energy
sector to preserve the climate and the development of renewable energy sources (RES) is emphasized
in it. This is due to new trends in energy production for the future, which must be necessarily taken into
account in Ukraine.

The components of the “green economy” are “green” finances, investment finances, asset administra-
tive bodies, insurance, which in turn are divided into separate components. “Green” finances, in turn, in-
cludes various fields of finances and financial products. All of them are combined in three directions: 1)
infrastructure financing; 2) financial assistance to industries and companies; 3) financial markets [4, p.
14-15]. There is such a component as climate finances in the structure of “green” finances. They are under-
stood primarily as the cost for the development of low-carbon technologies and reducing greenhouse
gas emissions and/or adaptation to the changing of climate and its consequences [5, p. 6]. An important
component of climate finances are climate investments, which have not yet found its specific definition.
In our opinion, climate investments are funds of international climate funds (primarily the Green climate
fund, funds of the EU and other international organizations), budget funds of individual states and their
regions and individual communities, as well as funds of individual enterprises and citizens that are used
for providing and improving the climate on the planet. Climate innovations have become an important
object of climate investments in recent years, which are primarily aimed at stimulating the production
of renewable sources of the energy. China, which is the leader of “green” financing, includes to the main
elements of “green” finances the following: the pilot zones of “green” funding, “green” credits, “green”funds
and public-private partnerships, “green” securities, “green” insurance, environmental credit trade, environ-
mental risks, etc. All of them are reflected in the Guide to the creation of a “green financial system”, which
was adopted in 2016 [6, p. 341].

In general, the analysis of foreign and Ukrainian scientific literature allows to state that the mechanism
of functioning of “green” finances in most countries of the world includes the following components:
financial climate sanctions; financial climate compensations; climate investment and innovation; “green”
credits; financial benefits for producers of restorative energy (“green”tariff). Financial assistance, loans and
credits to countries that have been affected by climate change are classified to the structural elements
of the mechanism for the functioning of “green” finances at the interstate level. Mostly they are provided
by the Global environment facility, Specialized fund for combating the changes of climate, Fund for assis-
tance to the least developed countries, Green climate fund of the UN and various funds, which have been
created by the EU and individual developed countries. The problem is the insufficiency of funds in most of
these funds, as they are formed by the leading countries of the world on a voluntary basis. Therefore, it is
difficult to expect the providing of appropriate funds from these funds to solve environmental problems
in Ukraine, particularly in the Donbass, since in many developing countries the ecological situation is still
worse than in our country. At the same time, Ukrainian economic entities, state and local government
structures need to cooperate more actively in resolving financial issues, which are related to overcoming
environmental problems, with the relevant funds of the EU. In the coming years, this organization will
spend 1,85 trillion euros to implement the “green course”, and one of its elements is the reorientation of
productions from the EU to third countries. At the same time, Ukraine is considered here as one of the
most promising markets. At the same time, it is important to prevent the displacement of so-called “dirty”
production in an environmental manner and attraction of toxic investment to our country. The difficul-
ty of solving these problems lies in the interesting of both state institutions and local governments, to
attract any investment, as long as they would help to create the additional work places on the ground.

The application of the “green” tariff is very problematic in the mechanism of functioning of “green” fi-
nances in Ukraine. In particular, the stopping for the so-called current repairs of several units of Ukrainian
nuclear power in order to receive energy into the general power grid in May-June 2020, which is pro-
duced at the enterprises of “green” energy, led to a sharp rise in electricity prices for industrial producers.
The reason for such increasing is the fact that the price of “green” energy is several times higher than elec-
tricity that is produced by its traditional producers. According to the adopted legislative acts, the price of
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“green” energy in Ukraine is set at the so-called “green” tariff by 2030, which is several times higher than
the price of energy, which is produced by traditional producers. In general, the ill-considered actions of
the state and the corruption of top leadership of Ukraine regarding introducing a “green” tariff have led to
the using of so-called “green” energy, which is much more expensive than electricity that is generated by
nuclear power plants (up to 10 times). This situation will take place until 2030, during which Ukraine will
have the highest rate of “green” tariff in Europe (it is 3-5 times higher than this rate in the EU countries).
This will negatively affect the exit of Ukraine from the global economic crisis in 2021, since the electricity
ranks for a significant share of the costs of businesses and households, and Ukrainian and foreign pro-
ducers of “green” energy do not intend to give up excess profits from its production in Ukraine. Therefore,
among practitioners and number of scientists is increasingly beginning to dominate the thought that
the Ukrainian state should immediately review the structure of the mechanism of functioning of “green”
finances, by removing from it financial benefits for producers of “green” energy and by prohibiting their
using in the future, as the cost-effectiveness of such a business far exceeds the return on profitability of in-
vestment in traditional industries of production. For the poorest country in Europe, which is now Ukraine,
these benefits, in their opinion, have become unsustainable for the budget, enterprises and households.
Moreover, there were no benefits for renewable energy producers in the United States, but it began to
develop rapidly through the use of various innovations. At the same time, it is necessary to remember
that the negative Spanish experience regarding the abolishing of the “green” tariff, which led to mass
claims of producers of renewable energy (RE) to the Spanish state to international structures. As a result,
Spain lost all such cases and was forced to return all existing benefits for renewable energy producers,
while also paying large fines.

In the first half of 2020, the Ukrainian authorities entered into the mutual agreements with the major-
ity of producers of the renewable energy regarding the gradually reducing of the rate of the “green” tariff,
promising in return to eliminate the state debt from its payment in 2020-2021, which arose in previous
years. At the same time, not all producers of renewable energy have reached such a compromise, while
threatening to file appropriate claims against Ukraine in international courts. So far, this problem remains
unresolved fully. A possible way to solve the problem of the state debt to the producers of renewable
energy could become the issuance of long-term government “green” bonds, funds from which our state
would direct to repay debts to producers of “green” energy. In addition, it would be expedient to finan-
cially interest the producers of renewable energy (both Ukrainian and foreign), to which the state owed
for the provided “green” electricity, to buy Ukrainian “green” bonds, while setting higher interest rates for
them. It is also important to allow the sale of such bonds to producers of renewable energy both in the
domestic and foreign markets, which would help the Ukrainian state to settle the existing debt to them,
without violating existing norms of the legislation and without scaring foreign investors off our country.

In general, in our opinion, it is advisable to leave the “green” tariff in Ukraine only for households and
producers of “green” energy (there are already 30 thousand of them in our country), by abolishing it in
2030 for all large and medium-sized producers of renewable energy, as it has been done in the leading
countries of the world. For Ukraine, such a mechanism should be predicted primarily for households in
energy-poor regions of our country.

One of the ways of solving the problem with the using of “green” tariff could be (following the exam-
ple of foreign countries) the transition to the sale of “green” energy at auctions in Ukraine, but the timely
adoption of appropriate legislation was required for it, which was hampered by representatives of the
previous government. Therefore, it is necessary to adopt the appropriate legislation, which at least from
2021 provided for the sale of renewable energy by new its producers only on auction principles. It is also
important to anticipate the availability of reserve energy capacity (in this regard, the experience of Brazil
is indicative) in the commissioning of new “green” power plants, since the production of electricity by the
latter is characterized by significant unevenness (minimum in the winter, maximum in the summer), what
puts under the attack entire energy system of Ukraine. Experts have repeatedly warned the government
about this, but the authorities have ignored these warnings. In addition, the employees of the Security
Service of Ukraine in 2018 warned the Ukrainian government about the danger of disconnection of the
nuclear power plants in the coming years, in order to accept “green” energy into the energy system of the
country and the need to stop the construction of new solar and wind power plants in the South and East
of Ukraine, where there is already an excess of energy capacity.

One of the options for providing the continuous operation of the nuclear power plants in Ukraine may
become the operation of crypto currency farms on their territories, in order to use the surplus electricity
that are currently produced at the nuclear power plants. The government is already considering a similar
project, although there are also many unresolved problems. One of them, in our opinion, is that with the
rapid exit of economy of Ukraine from the crisis in the coming years in our country there may appear
a problem of electricity shortfall, primarily for enterprises in the South and East of Ukraine, which may
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provoke the political instability in these regions. Moreover, the local elections in October 2020 showed a
sharp decline in the rating of the ruling party “Sluga narodu” and the President of Ukraine. In addition, it is
necessary to take into account the fact that most of the capacities of the Ukrainian thermal powers plant
are already worn out and require the immediate modernization. The requirements of the EU to reduce
energy production with fossil fuels, which are still very difficult to implement in Ukraine, should also be
taken into account.

It would be appropriate to provide for the creation of so-called energy storage facilities at their en-
terprises for producers of the renewable energy in our country in the future, which would allow storing
the excessive “green” energy that is produced in the spring-summer period and provide it away in the au-
tumn-winter period, which would help to stabilize the work of the unified energy system of Ukraine. The
state must predict certain financial benefits for producers of the renewable energy to build the specified
energy storage facilities, since their building and using are very costly for business. Funds for this could
be obtained by our state through the issuance of so-called “green” bonds, which are becoming more
common in the world.

The separation of the carbon tax from the structure of the environmental tax, which has been done
in a number of countries of the world, is not less difficult problem in Ukraine. Its solving will allow a more
objective assessment of the level of greenhouse gas emissions in the country and penalize those who re-
duce their real level. It would be appropriate for all producers of the greenhouse gas to set quotas of their
emission, for exceeding of which they must pay increased penalties at the level of the leading countries
of the world. In addition, it would stop the transfer of “dirty”, in climate term, production to Ukraine, which
is observed during all the years of independence. This is facilitated by the excessive corruption of the
government at all levels, as evidenced by the granting of permits for the building of “green” power plants
to oligarchic structures in the regions where there is no sufficient reserve capacity. Also, in our opinion,
it would be appropriate to transform the carbon tax into a carbon collecting in Ukraine, to provide its
intended using, which is not happened with the environmental tax yet, most of the incomes from which
are used for national needs.

The state should maximally stimulate the work of the energy saving for the optimization of the using
of electricity in Ukraine, especially in the housing and communal sector, where the electricity is used
very inefficiently. The latter also applies to the enterprises, institutions and establishments of the state
and municipal sector, which are not interested in carrying out such work for various reasons. In addition,
there, where the heads try to do so, they face strong resistance from public and private energy structures,
which quite often write off their excessive costs to state and municipal consumers of the energy. In this
regard, it is worth noting the using of resources of the so-called “revolving” funds in some countries for
the improvement of energy efficiency, particularly the budget institutions, which are already widely used
in Canada, Bulgaria, Thailand and some other countries.

In particular, the following mechanism of the “revolving” fund was used in the city of Novodvinsk (Rus-
sia): the resources that have been saved on the modernization of the building of the first school (savings
reached 35%), went to the modernization of the building of the next school and so on. This is the essence
of the “revolving” fund: the resources are constantly returned and reused in the next project. At the same
time, we must bear in mind that the projects on the energy efficiency, which are initiated by the author-
ities from above, and not by the owners of public buildings and housing, may move slowly. In particular,
investment projects on the energy efficiency have been developed at the initiative of the municipality
in Lithuania, since 2013. The intended administrator of the international program from the municipality
searches funds and organizes the work, not the homeowners. Therefore, such projects in Lithuania are
not being implemented as fast as it was planned.

In general, the main features of successful energy modernization in the countries of the Eastern Eu-
rope, according to the thought of specialists of the World Bank, should become: the market prices on the
energy and the absence of unreasonable subsidies to the population; the creation of collective owners in
apartment buildings; the building of a system that would stimulate making the decisions regarding the
holding of the energy efficiency measures by the owners themselves, not by the city or the state; the level
of compensation to the population for the energy saving costs should not exceed 50%. Regarding the
last point, in our opinion, it is insufficient for Ukraine in current conditions, because most people are poor
in the country, (their number reached almost 50% in 2020, because of the economic crisis that is associ-
ated with the COVID-19 pandemic). Therefore, many condominiums in Ukraine can not afford measures
of the serious work on energy modernization of their homes, without mentioning the measures of the
introduction of alternative sources of the energy. At the same time, the necessary funds for such activity
began to appear in the united territorial communities, which would be helpful to be directed primarily to
the energy modernization of the obsolete housing stock, in which, as a rule, lives a significant part of the
current retirees, who received this accommodation in the 70-80s of the twentieth century.
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Conclusions and suggestions. It is important to adapt the financial tool that has been developed
in the leading countries of the world regarding the accelerated development of the “green” economy
to the financial opportunities of the less developed countries, including Ukraine. To that end, such
countries need to allocate certain financial resources from international environmental funds for the
relevant environmental commitments of these countries regarding the compliance with international
environmental standards. Strengthening environmental penalties against the developing countries
in the current conditions of overcoming the negative consequences of COVID-19 regarding the de-
ficiency of their pace of transition to a “green” economy and climate standards, seems to be counter-
productive.

The introduction of a “green” tariff and carbon tax in the less developed countries should be encour-
aged by international environmental organizations and developed countries, since these countries do
not yet have sufficient financial resources for these measures. An important tool of such a policy might be
the purchase of “green” bonds that have been issued by the less developed countries, the foreign inves-
tors from the leading countries of the world.

The unstable political and economic situation, the complicated legal framework, the monopoly of
regional energy production companies (most of which are privatized by oligarchic structures), the lack of
domestic effective “green” technologies are serious reasons for deceleration of investing in the develop-
ment of alternative energy in Ukraine, that lead to high costs while establishment of the projects on the
alternative energy.

'Annotation.

The structure of the tools of “green” finances is considered in the article, the authors analyze the role
of “green” finances in the providing of sustainable development in different countries of the world, in the
overcoming of warming in the world and in Ukraine. The authors of the article research the features of
the use of international environmental funds for the development of renewable sources of energy and
improvement of climate. The provisions of the article determine the optimal structure of “green” financial
tools, which are suitable for effective using in a given country, taking into account their available financial
resources and legal support. The content of such a component of “green” financial tools as climate invest-
ment is found out, their structure, functions and features of the using in different country.

The authors of article research the structure of “green” financial tools, which are used countries of
the Visegrad Group in the leading countries of the world; identify those that are suitable for developing
countries, taking into account their financial capabilities and legislation support; identify ways for de-
veloping countries to cooperate with international financial organizations regarding providing financial
assistance to these countries to accelerate the implementation of existing and new “green”financial tools;
provide for legislative measures regarding the prevention of the use of toxic investments in the develop-
ing countries; identify the existing problems in the use of climate investment in Ukraine for the provision
of conditions of sustainable development and the possible ways to solve them, taking into account the
experience of leading countries of the world.

The authors suggest the developing countries to allocate certain financial resources from internation-
al environmental funds to the relevant environmental commitments of these countries to comply with
international environmental standards in conclusion. Strengthening environmental penalties against
developing countries in the current conditions of overcoming the negative consequences of COVID-19
regarding the failure of their pace of transition to a “green” economy and climate standards seems to be
counterproductive. The introduction of a “green” tariff and carbon tax in less developed countries should
be encouraged by the international environmental organizations and developed countries, as these
countries do not yet have sufficient financial resources for these measures. An important tool of such a
policy could be the purchase of the “green” bonds that are issued by less developed countries, foreign
investors from the leading countries of the world.
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'Formulation of the problem. In recent decades the right to data protection has rapidly evolved
along with the development of information technologies and received its growing independence and
vital role in modern life. Since its emergence, the personal data protection concept was guaranteed in
the international treaties as a part of the broader objective - to secure the fundamental rights and free-
doms, in particular the right to privacy, with regard to automatic processing of personal data. However,
given the multifaceted nature of data protection, the right to personal data protection may raise issues
concerning the implementation of the other fundamental rights in practice. It is, therefore, of the utmost
importance to ensure a fair balance between fundamental rights and freedoms. The leading role in bal-
ancing and establishing the proportionality between the fundamental rights in conflict is devoted to the
European Court of Human Rights and the Court of Justice of the European Union (hereinafter — the ECtHR
and the CJEU).

The state of the research of the topic. The international law doctrine devotes its particular attention
to the issue of personal data protection in the modern era. Yet the problems of balance of the right to data
protection towards the other fundamental rights continue evolving simultaneously with the develop-
ment of the new technologies, strengthening the capacity of the Internet and communication network,
and, thus, leading to raising more complex practical cases. In this respect, the comprehensive analysis of
the theoretical and practical issues associated with the facilitation of the right to personal data protection
is to be considered in light of the relevant case law. The analysis of the jurisprudence of the ECtHR and the
CJEU allows for narrowing the gap between balancing the fundamental rights and ensuring an adequate
level of data protection.

Presentation of the main material. Given the rapid development of information technologies, the
right to protection of private life has evolved to protect the individual against misuse of personal data.
However, globalization, diversification and the persistent need for the transfrontier data flows led to the
emergence and development of the new right to personal data protection. Although, at the outset, the
right to data protection had been deemed as another facet of privacy, it is currently receiving its growing
importance as a fundamental human right.

The international legal standards on data protection were formulated by and large within the activity
of the Council of Europe and the European Union. It should be stressed that the first, and currently the
only, binding international treaty which comprehensively regulates the issues of personal data protec-
tion and outlines essential data protection standards is Council of Europe Convention no. 108 On the
Protection of Individuals with regard to Automatic Processing of Personal Data (hereinafter - Convention
no. 108). Yet, from the moment of its adoption, Convention no.108 aimed to secure the right to privacy
in the context of the automatic processing of personal data. Thus, the right to data protection was only
recognized in Convention no. 108 as an inherent part of the right to privacy.

Meanwhile, the reference must be made to the European Convention on Human Rights (hereinafter —
ECHR or Convention), the fundamental human rights treaty of the Council of Europe. Although the data
protection concept emerged after the adoption of the ECHR, the latter was not perceived as an instru-
ment for adequate protection of personal data. Moreover, the Convention, while guarantying the right to
private life in Article 8, makes no reference to the right to personal data, nor is the latter mentioned in any
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of the additional protocols to the Convention. However, the ECtHR has recognized and is gradually foster-
ing the right to data protection under the Convention system by implying the living instrument doctrine,
which is founded on the concept that in order to be ‘practical and effective, not theoretical and illusory’
the rights and freedoms listed in the Convention should not be deemed as exhausted [1].

Turning to the European Union realm, the right to personal data protection is incorporated in the EU
founding treaties in Article 16 of the Treaty on the Functioning of the European Union, which succeeded
Article 286 of the Treaty Establishing the European Community. It is also detailed in the secondary leg-
islation in the Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free movement of
such data (also known as Data Protection Directive). However, it was only after the entry into force of the
Lisbon Treaty in 2009 that the Charter of Fundamental Rights of the European Union (hereinafter - the
Charter or CFR) recognized the right to protection of personal data as a fundamental right within the EU
legal system and, hence, guaranteed it as a standalone right alongside with right to privacy.

It should be stressed that unlike the Council of Europe, where human rights, democracy and the rule
of law constitute the core values that guide its work, the EU was founded primarily as economic and po-
litical integration, thus, driven by market values, and it was the CFR that encompassed the fundamental
rights and freedoms as the underpinning value within the EU legal order. Nevertheless, the digital era
challenges, modern developments in the communication sphere, cutting-edge technologies and inno-
vations shifted the perception of data protection and led to its recognition as a fundamental right within
the existing human rights framework. Given the above, Convention no. 108 and the EU data protection
legislation have been modernized and harmonized to reflect current realities and reinforce and strength-
en data protection. As a result, the modernized Convention no.108, usually referred to as Convention no.
108+, and the recently adopted EU Regulation 2016/679 On the protection of natural persons with regard
to the processing of personal data and on the free movement of such data of 27 April 2016 (General Data
Protection Regulation) both explicitly ensure the right of the individual to the protection of personal data.

There is no doubt that the right to protection of personal data is quite a complicated phenomenon
since, on the one hand, it is inextricably linked to the privacy and protection of other fundamental rights,
but at the same time, it contributes to the realization of such aspects as, in particular, the right to access
own data, the right to be forgotten or the right not to be subject to automated decision-making, that are
not protected under any of the other fundamental human rights. The latter fact indicates the unique and
distinctive nature of the right to data protection. In this regard, the effectiveness of the right to data pro-
tection and its correlation with other fundamental rights are sufficiently dependent on the interpretation
provided by the ECtHR and the CJEU.

As rightly pointed out by B. van der Sloot and L. Beegrave, the right to protection of personal data in
the Convention system emerged as a result of the application of the living instrument doctrine to the Ar-
ticle 8 of the Convention, which is usually functioning as the primary reference when the ECtHR accepts
new rights and freedoms [2, p.233-234; 3, p.252-253]. Given that the right to protection of personal data
emerged under the Convention system by enlarging the scope of Article 8 of the ECHR, the vast majority
of ECtHR approaches to data protection are formed and set out in its judgments under that Article. How-
ever, the protection of personal data is not limited to Article 8 of the ECHR and may concern the exercise
of other Convention rights and freedoms. Notably, this right is not absolute and is subject to limitations
by other interests, including public safety and the rights and freedoms of others. In this context, the
ECtHR applies the principle of proportionality to ensure that a fair balance is struck between the compet-
ing rights and freedoms guaranteed by the ECHR.

As argued by S. Van Drooghenbroeck and C. Rizcallah, from a theoretical perspective, it could be as-
sumed that an integral core of fundamental rights is an inalienable element of the fundamental rights’
restriction framework as entailed by the ECHR [ 4, p. 908]. In the cases of data protection, the balance
between the interests at stake is hardly evident, given that the right to personal data protection is not an
absolute right. For instance, in a number of cases, the ECtHR analyzed measures taken by the authorities
in the context of court proceedings that led to the disclosure of personal data of parties of court pro-
ceedings or third parties, although this information might be necessary for the administration of justice.
The latter was the issue in L.L. v. France related to the reproduction by a court of the applicant’s medical
data in a decision concerning divorce. It was stressed that, in view of the fundamental importance of
the protection of personal data, the disclosure of the applicant’s health data to the wide public was not
proportionate to the aim pursued [5]. Another example is Surikov v. Ukraine, which concerned unlawful
collection and storage by the employer of the sensitive data about the applicant’s mental health, usage
of such data during the promotion process and disclosure of such data to the applicant’s colleagues and
later to the court. The ECtHR further noted that domestic courts failed to address pertinent and important
points raised by the applicant in data protection proceedings, which led to a violation of Article 6 [6].
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It is noteworthy that the ECtHR also considered issues associated with the protection of personal data
in terms of Article 9 of the Convention, which guarantees freedom of thought, conscience and religion. In
that respect, it is to note the Court’s findings in Sinan Isik v. Turkey, which dealt with the issue of indication
- whether obligatory or optional - of religion in the applicant’s identity card. The ECtHR found a violation
of Article 9, reiterating that freedom to manifest one’s religion or belief also includes a negative aspect,
namely the right of a person not to be obliged to disclose his or her religion or to act in such a way that
allows concluding that this person holds, or alternatively does not hold, such beliefs. It was stressed that
the mere need to file a written request to the authorities to change the data on religion in the register and
identity cards, as well as the fact that the identity card has the field “religion’, obliged the person to dis-
close, against his will, data related to religious or personal beliefs, which is closely linked to the individual’s
most intimate aspects. Although the field of religion could be left blank, the very fact of its existence has
a special connotation, as it inevitably allows a distinction to be made between bearers of identity cards
containing information about religion and those who choose not to provide it. Moreover, given that the
identity card is used in everyday life, it is de facto a document that requires the applicant to disclose his
religious beliefs against his will whenever this document is used [7].

The Court also analyzed the balance between the right to privacy, with particular regard to the pro-
tection of one’s personal data and the exercise of freedom of expression and access to information. For
instance, the disclosure without authorization of the confidential information on the administrative cus-
tody proceedings concerning the child was examined in N.S. v. Croatia. The Court highlighted that both
rights to freedom of expression and respect for private life deserve equal respect, and thus the margin of
appreciation afforded to the states should, in principle, be the same. However, the Court has underlined
that since children are particularly vulnerable, the protection of the child’s personal data is of the utmost
importance for the sake of protecting their identity, well-being and dignity, personality development,
psychological integrity and relations with other human beings, in particular between family members [8].
Due regard must be given to the recent case Biancardi v. Italy concerning the civil liability of a journalist
on account of the refusal to de-index the article published on the Internet that dealt with sensitive data
about an individual related to the opened criminal proceedings. In this case, the ECtHR, in the context of
the right to demand the deletion of one’s data or the so-called “right to be forgotten”, proposed new crite-
ria for assessing the need for interference with freedom of expression, which includes the following: 1)the
time frame an article was kept online with particular regard to the purposes for which personal data was
initially processed, 2) the sensitiveness of such data, and 3) the severity of the sanctions imposed [9]. Par-
ticular attention is to be given to the Court’s conclusions in the case of Centre for Democracy and the Rule
of Law v. Ukraine related to the refusal of the Central Election Commission to provide the applicant-or-
ganization with access to information on the education and work of political party leaders contained in
their CVs which were submitted during the parliamentary election campaign on the grounds that it was
confidential and could be made public in full only with the consent of the persons concerned. The ECtHR
emphasized that although the requested information constituted personal data since it concerned the
education and professional activities of political leaders, these individuals were well-known public figures
and, having submitted their CVs during the national parliamentary elections, they inevitably subjected
their qualifications and records to thorough public scrutiny [10].

Another important decision was reached in Segerstedt-Wiberg and Others v. Sweden, where the Court
noted that the storage of personal data related to political opinion, affiliations and activities of all appli-
cants, except for the first one, kept in the state register had been deemed unjustified under Article 8, and
ipso facto constituted an unjustified interference with the rights protected by Articles 10 and 11 since the
storage of such data adversely affected political freedoms of the applicants [11].

Indeed, the determination of a fair balance between the competing human rights is a rather challeng-
ing objective, which requires the ECtHR to adapt its previous criteria to particular cases and scrutinize its
approaches in view of the requirements of the data protection while simultaneously preserving propor-
tionality between the fundamental rights at issue without undue interference the very essence of these
rights. It is to be reiterated, however, that the recognition of the right to personal data protection and its
specific aspects, for instance, rights to access the data, object against its processing, demand rectification
or erasure of data, either in the ECHR or its Protocols would have ensured a sufficiently higher degree of
protection and could minimize practical challenges associated with data protection.

While analyzing the data protection in the EU legal order, there is a need to determine the specificities
of the essence of the fundamental rights of privacy and data protection which obviously have a deep
interrelation. It is evident from the case law of the CJEU that the above rights were not systematically
distinguished and, on the contrary, were intermittently considered a complex phenomenon [12, p. 4]. This
issue is primarily attributed to the fact that the Data Protection Directive conceived personal data as one
of the aspects of the right to privacy and deemed other fundamental rights and freedoms in their cohe-
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sion. It was only after the adoption of the Charter that the right to data protection was perceived as an
autonomous fundamental right specifically guaranteed in Article 8 alongside the right to privacy, which is
safeguarded by Article 7 of the Charter. It was simultaneously reflected in the post-Charter judgements of
the CJEU by acknowledging that Article 8 of the Charter concerns a fundamental right to data protection
which is distinct from that enshrined in Article 7 of the Charter and which has no equivalent in the ECHR
[13].

The interrelation between the fundamental rights is particularly relevant in the light of unrestrained
technological developments in the digital era, which requires respect for the rights to privacy and data
protection, as well as taking into account freedom of expression and information and the right to access
to public documents, which are interlinked and mutually reinforcing. Meanwhile, neither the fundamen-
tal treaties of the EU nor the Charter itself refers explicitly to the question of the hierarchy of fundamental
rights and freedoms. However, as rightly pointed out by M. Brkan, the interference with the essence of the
rights to privacy and data protection is to be defined in each specific case. Thus, the distinction between
notably serious interferences needs to be examined in the light of the proportionality principle and in-
terferences with the essence of those fundamental rights as required by Article 52 (1) of the Charter [14,
p.867]. According to the settled case law of the CJEU, the main requirement of the principle of proportion-
ality is that the EU acts are appropriate for attaining the legitimate objectives pursued by the legislation
at issue and do not extend beyond what is appropriate and necessary to achieve those objectives [15].

It is also argued that particular issues in balancing the right to data protection arise in respect of the
so-called “public interest”and in trying to clarify this concept [16, p. 148]. This issue was examined in Com-
mission v. Bavarian Lager, where the CJEU adjudicated the interplay between the right of public access to
documents and the right to personal data protection. In this regard, the Court concluded that the pro-
tection of personal data prevails if access to the documents could undermine the protection of privacy
and integrity of an individual. The CJEU stressed that the right to access the public documents had to be
interpreted restrictively and must always be examined and assessed in conformity with the EU legislation
concerning the protection of personal data [17].

The important conclusions were also reached in the case of Promusicae related to the disclosure of the
personal data for the purposes of the initiation of civil proceedings in order to ensure effective protection
of the copyright. In this case, it was noted that fundamental right to property, which includes IP rights,
right to effective judicial protection, right to data protection, and right to privacy, were in conflict. The
CJEU stressed that the conflict of fundamental rights needs to be solved with regard to the need to rec-
oncile the requirements of the protection of those various fundamental rights protected by the EU legal
order and strike a fair balance between them [18].

Due regard must be made to the CJEU considerations in the case of Volker, which expanded the hu-
man rights in terms of data protection by recognizing that the right to data protection prevailed over
the principle of transparency. The CJEU quoted the conclusions of the ECtHR that private life is not to be
interpreted restrictively and ascertained that protection of personal data is to be considered given its
function in a society [17]. Furthermore, in case of Puskdr, the CJEU give particular notice to the fact that
the protection of the fundamental right to respect for private life at the European Union level requires
that derogations from the protection of personal data and its limitations should be carried out within the
limits of what is strictly necessary [19].

Another major challenge is the conflict between freedom of expression and the right to data protec-
tion. It was examined in the case of Bodil Lindqvist related to publication on the internet page personal
data relating to a number of the applicant’s coworkers who worked on a voluntary basis in the parish. The
CJEU ruled that the placing information on an internet page related to various persons and identifying
them by name or by other means, for instance, by mentioning their phone number or information on
their working conditions and hobbies, constitutes ‘the processing of personal data wholly or partly by
automatic means. Furthermore, the publication of such data on the Internet made it accessible to an in-
definite number of people, contrary to the exemptions provided by Article 3(2) of Directive 95/46, which
related to the activities that fall outside the scope of Community law and personal or household activities.
These considerations led to the conclusion that data processing was inconsistent with the requirements
of the Directive 95/46, and the right to protection of personal data outweighed the freedom of expression
[20]. Other important conclusions were reached in case of Buivids, which related to the administrative
proceedings in respect of the applicant who made a video recording at the Latvian police station, al-
legedly because of the unlawful conduct of the police, and published it online. The CJEU concluded that
the video recording had not fallen within the processing of personal data solely for “personal and house-
hold use” exemption because it could be seen by an unlimited audience once published on YouTube.
Given the particular circumstances of this case, the CJEU did consider that the journalistic exemption may
apply. The CJEU also referred to the case law of the ECtHR, paying respect to the relevant criteria, includ-
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ing the contribution to a debate of public interest; the degree of the notoriety of the person affected; the
subject of the news report; the content, form and consequences of the publication; and the manner and
circumstances in which the information was obtained [21].

It is noteworthy to mention the case of Tele2 Sveirge and Others concerning the retention of subscrib-
ers’ data by providers of electronic communications. The CJEU outlined that a measure that interferes
with fundamental rights and freedoms may be regarded as proportionate only if necessary and ‘strictly’
proportionate to the intended purpose. Therefore, the disadvantages caused by such measures should
not be disproportionate to the aims pursued. For these reasons, the Court held that Swedish legislation
that allows for the systematic, continuous and indiscriminate retention of all traffic and location data of all
subscribers and registered users relating to all means of electronic communication, even for the purpose
of fighting crime, exceeds the limits of what is strictly necessary and cannot be considered to be justified,
within a democratic society [13].

The explicit conclusion is that the CJEU, in its decisions, assesses the right to data protection in relation
to its unprecedented role in society, which requires interpreting the requirement of proportionality to
ensure an optimal balance between rights at stake. From the theoretical view, this conflict is also to be de-
cided by virtue of proportionality balancing and strict necessity principle without undermining the fun-
damental rights themselves. Yet, various connotations arise while balancing the right to data protection
versus other conflicting rights and public and private interests in practice. Thus, it is the consistency of the
jurisprudence that facilitates the adequate level of protection of the right to personal data protection in
the light of more technologically sophisticated cases.

Conclusion. Since the inception of data protection, its relation to privacy was deemed firm that it
was complicated to precisely establish its notion and its scope and crucial value. Given the unrestrict-
ed technological development and enhanced electronic communication, the right to data protection
currently receives its independence. However, digital era challenges unequivocally led to the growing
overlap between fundamental rights and freedoms, which not only requires focusing on the adherence
to the very essence of the rights at issue but also facilitating the right to data protection in the existing
human rights framework. In that respect, it is the ECtHR and the CJEU that plays a vital role in balancing
the fundamental rights and freedoms, ensuring their efficient protection, as well as promoting the inde-
pendence and significance of the right to data protection as a standalone right within the human rights
framework. The regime of data protection differs in the ECHR and the CJEU, primarily due to the fact that
under the EU law, the right to data protection is unequivocally recognized as a fundamental right, while
under the Convention system, this right emerged by enlarging the scope of application of Article 8 of the
ECHR which guarantees the right to privacy. Nevertheless, both European courts facilitate the unified and
coherent approaches to ensure respect for the very essence of the right to data protection, which often
collides with fundamental rights since there is no hierarchy within the human rights framework. Provided
that the issues of balance between the rights in conflict are to be decided on the case by case basis, the
ECtHR and the CJEU act as the last instance to provide the harmonization of the approaches in the data
protection field. Thus, the proportionality balancing is inherent both for the EU and Convention systems,
and the very essence of the balancing is to ensure that in the context of the unique circumstances of each
case, the intensity of the interference is duly weighed against the importance of the legitimate aimed
pursued. The implications the ECtHR and the CJEU might face in the context of data protection issues
are attributed to the fact that the right to data protection manifests itself in various ways and, thus, due
regard is to be given to the unconditional interrelation between the fundamental rights and freedoms
and their interplay in modern society.

'Annotation.

The emergence of the right to data protection has been considered in close proximity to the right to
private life, and it was not until recently that the right to data protection received its independence. The
recognition of the right to data protection as a fundamental right, which has strong ties with the real-
ization of other rights and freedoms, undoubtedly impacted the interrelation within the human rights
framework. The article provides a comprehensive overview of theoretical and practical problems associ-
ated with the protection of personal data and its correlation with other rights and freedoms. Due regard
in the article is given to the analysis of the key approaches of the European Court of Human Rights and
the Court of Justice of the European Union in this field. The article concludes that it is the jurisprudence of
the European courts which, on the one hand, is of the utmost importance for the facilitation of the right
to personal data protection as a fundamental right and, on the other hand, ensures guarantees of balance
between the colliding human rights and freedoms.
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¥ ENSURING THE ACCESSIBILITY
OF THE CONSTITUTIONAL RIGHT
TO EDUCATION THROUGH THE
IMPLEMENTATION OF A GENDER-SENSITIVE
APPROACH IN THE EDUCATION SYSTEM

3abe3neyeHHss docmynHOCMi KOHCMuMyUyitiHo20
npaea Ha oceimy 4yepe3 enpPoead)XKeHHs1 2eHOEPHO-
opieHmoeaHo20 nidxody e cucmemy oceimu
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'AKTyaaniCTb pocnigKeHHA. OCBiTa € BaXKMBOI PYLWIMHOIO CUIOK AEMOKPATUYHUX 3MiH Y CBi-
Ti. OcBiTa Hafae Ginblle MOXNMBOCTEN NOANHI IHTErpyBaTUCh A0 rN06anbHOT CUCTEMM AEMOKPATUYHO-
ro po3BUTKY, MUPOOYAYBaHHA i 3MiLLHEHHA BepXOBEHCTBa MpaBa. Mopo3yMmiHHIO Ha rnobanbHOMY PiBHI
CNpVATb NPUPICT OCBIAYEHOCTI NIIOACTBA Ta AKICHWI PO3BUTOK JIIOACbKOrO Kanitany. IcHye Hepo3puBHMIA
3B'A30K Mi>K OCBITOI0, FeHAEPHO KYJIbTYPOIO Ta AEMOKPATUUYHUM PO3BUTKOM Y CBITi. Lli cuctemmn B3aemo-
06yMoOBieHi, ane He i30M1bOBaHI Bif iHLWMX YNHHVKIB.

YKpaiHa € BiAKpUTOIO AepaBoto 3 BUCOKMM piBHEM OCBIAYEHOCTI HaCeNeHHs, WO € OQHUM YNHHUKIB
PO3BUTKY reHAepHOI KynbTypu y cicninbctai. Mn B6auaemo y npobnemax peanisaLii KOHCTUTYLIAHOIO
npaBa Ha OCBITY B YMOBaX AEMOKPATUYHOIO PO3BUTKY reHAepHUI KOHTeKCT. OCBITHA chepa Ha BCix il
PiBHAX € reHAEePOBaHOI0 — Bif YNPaBiHHA OCBITHbOI MOMITMKOK A0 HafaHHA OCBITHIX Nocnyr. AKiCTb Ha-
JAHHA OCBITHIX MOCNYT B3aEMO3aneXuTb Bifl reHAEPHWX 3MiH Y CYCMiibCTBi, @ FeHAEPHO YyTANBUI 3MICT
OCBITV JO3BONIAE AOCATTY BUCOKUX NMOKa3HWKIB PIBHOCTI, AeMOKpaTii i CipaBefanBoCTi y TpyBanin nep-
CNeKTUBI.

Mpwn ubomy, B ymOBax CoUiajibHOI KpW3K, CNPUYNHEHOT POCINCbKNUM BTOPrHEHHAM J0 YKpaiHu 2022
POKy couianbHNA Nporpec, B TOMy YNCIi Y MATAHHAX reHAePHOI PiBHOCTI, Nif 3arpo30t0 4eCTPYKTUBHOI
TpaHcdopmaLii. Tomy, NOCUNIOETLCA aKTyanbHICTb HAYKOBOIO OCMUCIEHHSA JOCTYMHOCTI NpaBa Ha OCBITY.

AHani3 octaHHix gocnigxKeHb i ny6nikadin. KOHCTUTYLiHe NPaBO Ha OCBITY 3HAMLLIO LUMPOKY Hay-
KOBY yBary BUeHUX-NPaBHUKIB, cepef AKNX B. boHsak, P. Banees, J1. Hanueaiiko, P. KoBanbuyk, M. Ko3tobpa,
M. MaubkeBuy, [1. MapTtnHoBcbknin, O. MenbHuuyk, J1. Puxak, K. PomaHeHko, C. CepboriHa, B. YykaeBa,
lO. WemuwyueHko Ta iH. OKpeMi NUTaHHA reHgepHOI PIBHOCTI B OCBITI Ta Hayui gocnigKyBanu H. AHiwyk,
H. bonoTiHa, J1. ToHtokoBa, O. piwHoBa, O. JawkoBcbKa, J1. Npuusk, |. Npruan, H. JlaBpuHeHko, |. Jla3ap,
K. JleBueHko, T. MenbHuK, H. OHiwweHKo, O. PyaHeBa Ta iH. Ane, Ha cydacHOMY eTarni noTpebyoTb HayKoOBOT
yBaru Hanpsamm 3abesneyeHHsA JOCTYNMHOCTI KOHCTUTYLIMHOIO NpaBa Ha OCBITY Yepe3 BUKOPUCTaHHSA reH-
[AepHO-OPIEHTOBAHOIO NiAXoAy B cMCTeMi OCBITU. Hapasi Lie NUTaHHA 3anWAaETbCA He JOCTiAXKEHVM, WO
BM/IMBAE Ha AKICTb Ta AOCTYMHICTb OCBITU 3arasom.

Mera cTaTtTi — 06rpyHTYBaTV HaNnpPAMY 3a6e3neyeHHA AOCTYMNHOCTI KOHCTUTYLIINHOrO NpaBa Ha OCBITY
yepes BMPOBafXeHHA reHAepHO-OPIEHTOBAHOIO MNigxody B CUCTEMY OCBITH.

Buknapg ocHoBHOro marepiany. KoHCTUTYLiA YKpaiHX rapaHTye KOXKHOMY MpaBo Ha OCBITY, ane pe-
anbHa AOCTYNHICTb peanisauii Lboro npasa 3aneXuTb Bif HU3KN YMHHUKIB — NepeBaXHO HenpaBoBOro
XapakTepy. YuHHe OCBITHE 3aKOHOAABCTBO 3abe3neyye KOMMIEKCHU HeAUCKPUMIHaLIMHWIA Niaxig wono
rapaHTyBaHHA MpaBa Ha OCBITY KOXKHOMY, He3anexHo Bif cTaTi. Ane Ha npakTuui peanisayia ymux HOpM
YCKNaAHIOETbCA MPO6NEMOL0 reHAePHUX CTEPEOTUMIB Ta CEKCM3MY.

59



§‘ Visegrad Journal on Human Rights

60

3rigHo 3 pugnyHoto nosuuieto KoHctutyuinHoro Cyay YkpaiHum rapaHtoBaHa 4. 1 cT. 24 KoHcTuTyuii
YKpaiHu piBHICTb rpoMajsaH nepep 3aKOHOM O3Haua€e PiBHY AnA BCiX 060B'A3KOBICTb KOHKPETHOTO 3aKo-
Hy 3 ycima BiAMIHHOCTAMM Yy MpaBax abo 060B’'A3KaX, MPUBINEAX Y OOMeKeHHAX, HeoOXiaHICTb 3abe3-
neyeHHA iM PiBHUX MPaBOBUX MOXNIMBOCTEN AK MaTepiaibHOrO, TaK i NpoLecyasibHOro xapakrepy Ans
peanizauii ogHakoBMX 3a 3MicToM Ta 06cArom npas i cBobof (PiweHHa KoHcTuTyuiiHoro Cyay YkpaiHu Big
16 x0BTHA 2007 poky N2 8-pr/2007). LliHHicTb piBHOCTI nonarae y 3abe3neyeHHi MOXNNBOCTEN peaniyBa-
TV NOQUHOLO CBill MOTeHLUias, 3aknageHun y Hei npupoaoto, i colianbHUM JOCBIAOM, AKNIA He MoXe by T
obmexxeHMM abo 6e3nigCcTaBHO YMOBHUM, 3aNeXXKHUM Big 6ionoriyHoi ctaTti nioguHum [1, ¢. 113]. MNpaBo Ha
OCBITY CNpsAAMOBaHe, 30KpeMa, Ha peanisalito noTeHuUiany ocobu, a Ha AOCTYMHICTb LbOro npasa Tpaau-
LiIHO BM/IMBAE pPiBEHb reHAePHOro napuTeTy B CyCninbCTBI.

PiBHicTb YoNoBIKiB Ta XiHOK Nepefbayae He TiNbKK feKnapyBaHHsA, a 1 3abe3neyeHHsA il NpPaKTUYHOI
peanizaduii. |, B nepLuy uepry, Le CTOCyeTbCA AeP>KaBHOIO YNPaB/liHHA, OCKINbKW HAaABHICTb NapuTeTy came
TYT € NepeayMOBOI0 Oro iCHyBaHHA B iHWINX cdepax KUTTA cycninbcTa [2, ¢. 225]. CyyacHa enoxa Mae
CBOI 6e3yMOBHi pricy, FONOBHMMU 3 AKX € IHTEHCUBHa Ntopanisadis, iHauBigyanisauia, LWiHHICTb foCBigy
KOXKHOTO B NpoLieci nobynoBuM 3arafnbHOT KAPTUHN CBITY, MHOXUHHICTb BUOOPY, AKOTO NIOAUHA paHille He
Mana. 3aBAaHHAM [epKaBHOI NONITUKKN € 3a6e3neyeHHA MOXINBOCTEN ANA BiIbHOrO PO3BUTKY 0CcObu-
CTOCTi He NnLUe Ha 3aKOHOZABYOMY PiBHi, a 1 BUPOONEeHHA MexaHi3My NpaKTUYHOI peanisauii npuHumnis
reHgepHol HegMCKpMMiHaLii [3, . 22]. Bka3aHi WiHHiCHI opieHT1pW YKpaiHa nigTpumye i peanisye, npo Lo
CBiAUUTb iMNNeMeHTaUiA MalXe BCbOro KOMMIEKCY MiXKHapOAHWUX CTaHZapTiB Y chepi reHAepHOI piBHO-
CTi, 30Kpema BM3HaHHA rnobanbHUxX Uiner ctanoro po3smTtky OOH.

BignoBigHO 0 BU3HauYeHMX Liinel cTanoro po3BMTKY 0CO6MMBY aKTyaslbHICTb A/1A JeMOKPATUYHKX fe-
peTBOpeHb B YKpaiHu HabyBatoTb reHAepHi JOCNiAKEHHA Ha OCHOBI TEOPETUYHMX | MPAKTUYHKMX MiAX0p[iB,
L0 AO3BOMIAOTb OUIHUTK peanibHy CUTyaLito, NPiopUTETHI Npobnemu, noTpebu Ta iHTepecH XIHOK i Yo-
NOBIKiB, WNAXM 3a06e3neyeHHA reHaepHoro 6anaHcy, couiasbHOI CnpaBeasIVIBOCTI Ta CTaJIOr0 PO3BUTKY.
Ponb 3aknagiB BULLOI OCBITU B JOCATHEHHI Linen cTanoro po3suTky 6e3sanepeyHo Baxnmea [4, c. 116].
leHepHa OCBiTa € BaXKNMBOIO CKNAAOBOIO NapUTETHOI reHAEPHOT KyNbTypu, Yepes Lo PO3poOKy AKICHO
HOBOrO, FeHAEPHOrO, MiAXOAY B OCBITi MOXHa BU3HAUYNTU AK OfHE 3 NepLIoYeproBux 3aBaaHb GopMyBaH-
HA reHlepHOI NONITUKM B YKPaiHCbKIl AeprkaBi [5, c. 186]. [eHaepHa piBHICTb B NOAITUYHIN chepi, B CBOO
yepry, € CKafjoBOI NAPUTETHOI feMOKPATIl.

3a3Buyval, Konu NAeTbCA NPO reHAepHUn BUMIP OCBITUK, BUBYatOTb i 3MicT, pigwe ¢popmu i cnocobu
HaBYaHHA. Ane piaKo 3rafy€eTbCs, WO OCBITa AK Taka, y TOMY UMCNi | BULIA, € reHAepoBaHNM coLliaibHUM
iHCTUTYTOM, TOOTO reHfiepHa CKnafoBa NPUCYTHA Yy NpoLecax, NPaKkTKax Ta ileoNorifx, a roNnoBHe y po3-
nogini Bnagw, siki BU3HayaoTb GyHKLUiOHyBaHHA Uiei cdepu [6, C. 196]. 3aKOHOMIPHUM Y CyYaCHUX peaniax
€ Te, Lo rofIOBHNM KaHanoM coLiaribHUX NepeMillieHb, AK NPaBuno, BUCXigHWX, A0 CKNagHiWmxX BuaiB npa-
Ui, 6inblumnx foxodiB Ta NPecTusKy, ABNAETbCA ocBiTa [11, . 79].

OcBiTa, € UMHHUKOM, L0 3abe3neuye BUCXiAHY couianbHy MObinbHiCTb. OfHaKOBUIA JOCTYN A0 340-
6yTTA Npodeciil, 33CBOEHHA NPUHLMNIB reHAepHOI PIBHOCTI Ta HEAOMYCTUMOCTI ANCKPUMIHaLT nig Yac
3006yTTA OCBITV € OCHOBOW ANl AOCATHEHHA reHAepHOI piBHOCTI TakoX i y coepi npadui [7]. feHpep-
HUI BUMIp AOCTYNy A0 KOHCTUTYLIMHOMO MpaBa Ha OCBITY BU3HAYa€ETbCA: reHAEPHMM CMiBBifHOLWEHHAM
3n06yBayiB OCBITU; CNiBBiIAHOLWEHHAM YOJIOBIKIB i XIHOK, AKi NpauoTb BUKNagayamu; TeHAEHUiAMU JO
B160pYy npodecii XiHkamu i YonoBikaMu; HePiIBHMM JOCTYNOM YONOBIKIB i *KiIHOK 1O BUKOPUCTaHHA Had-
6aHHsA CBITOBOI HayKy i OCBITU Yepe3 MOBHI 6ap’epw i reHAepHI cTepeoTnnu Ta iH. HasBHicTIO npsAMoro
i HenpAMoro BNAUBY reHAEPHUX CTePeoTUMIB Y OCBITI YCKNaAHIOE 3abe3neyeHHA BepPXOBEHCTBa NpaBa i
AemMokparil.

Ha nymky ekcnepTiB, reHaepHO-OPIiEHTOBAHMI NiAXia y BULLIN OCBiTi 6a3yeTbCA Ha: 3aCTOCYBaHHI reH-
AepHO-06yMOBIEHOTO NiAX0AY [0 3MICTOBHOI YaCTUHN, O O3HaYae 3abe3neyeHHs BiANOBIAHOCTI 3MiCTy
HaBYaNbHOI ANCLMNIIHW NPUHLUNY reHAEPHOT PiIBHOCTI; 3aCTOCYBaHHA reHAepHO-OPIEHTOBAHOrO MifgXo-
[y B NefaroriyHin gianbHOCTI, Wo nepeabdavae ocArHeHHA cnocobiB iHTerpauii reHaepHoOro nigxoay y pis-
HOMaHITHI MeToAW BMKMaAaHHA Ta OPMM HABYAHHSA; 3aMNPOBafKEeHHI reHAepPHO-OPIEHTOBaHMX MEXaHi3-
MiB y cdepi reHaepHOro po3noainy nocaj cepes nepcoHany, a TakoX B po3pisi Kommno3uuii negaroriyHoro
CKJlafy HaBYasbHUX MNPOrpam; 3anpoBafKeHHi reHaepHO-OPIEHTOBAHNX eKOCUCTEM Ha 3acafiax HacKpis-
HOI IHCTUTYLIMHOT NiIATPUMKMW, BKITIOYaOUM piBeHb CMiBPOBITHMKIB BULLOT NaHKK, 3 METO iMnneMeHTauil
reHgepHoro NigxoAy y HaBYanbHUX Nporpamax i HayKoBux gocnigeHHsx [8]. OgHuM i3 ronoBHUX HanpsA-
MiB 3abe3neyeHHs JOCTYNHOCTI KOHCTUTYLIIHOTO NpaBa Ha OCBITY € BNPOBAZKEeHHA reHAePHO-OPIEHTO-
BaHOro nigxofy B cMCTeMy OCBITU.

Ha Hawy aymky, Takui nigxig nepeabavae HacKpi3Hy iHTerpauito reHAepHOro KOMMOHEHTY A0 CuCTe-
MM JOWKINbHOI Ta 3arafibHOi cepeHboi OCBITH, NPOdECiiHO-TEXHIUHOI, BMLLOI Ta NiICAAAUNIOMHOI OCBITU
YKpaiHu, a TaKoX iHTerpawia reHgepHOro KOMNOHEHTY B CUCTEMY YNpPaB/iHHA OCBITO Ta 0 CUCTEMU Nif-
rOTOBKW HAaYKOBMX KagpiB. 3yMMHMMOCb Ha PO3KPUTTI TaKUX CKTagoOBUX.
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IHTerpauisa reHgepHOro KOMMNOHEHTY A0 CMCTEMU AOLUKINIbHOI Ta 3arafibHOi cepeAHbOl OCBITH
notpebye 3abe3neyeHHs iHKMO3UBHOTO i reHAEPHO-YYTINBOrO OCBITHBOrO MPOCTOPY, NPOBEAEHHSA FeH-
[JepHOro ayauTy Ta eKCnepTu3m HaBYaNbHOMO Ta BUXOBHOINO KOHTEHTY, @ TAKOXK BKJIIOUEHHA reHaepHUX
KOMMOHEHTIB [0 TUMOBKMX OCBITHIX NPOrpam 3akfafis 3arasnbHOI cepefHbOI OCBITU A1 BUXOBAHHA Kysb-
TYpU reHgepHOI piBHOCTI, piBHOro po3noginy npodeciiHux i cimenHrx 060B’A3KiIB.

BaxknvBUM € BKNIOYEHHA reHAEPHOrOo MiAX0oAy A0 opraHisauii i npoBeaeHHA npodopieHTaLii B 3aKkna-
[ax 3arafibHOI cepefHbOT OCBITY, NPOBEAEHHA BUXOBHUX 3axofiB AnA GopMyBaHHA reHAePHOT KynbTypu
Ta TONIEPAHTHOCTI TOLLO. BUXOBHI NPOEKTN Y Ui chepi cnig cnpamyBaT Ha GoOpMyBaHHSA Ta NOLUNPEHHSA
NPaKTVK BUKOPIHEHHSA reHAepHUX CTepeoTuMiB WOoAo AiBYaT i XNOMUiB, XKIHOK i YonoBikiB y cdepi ocBiTH;
iHbOopMyBaHHA Ta NOCKIIEHHA AOCTYMY [0 3araJibHOI CepefHbOI OCBITU BPa3/MBUX KaTeropiln Xnomnuis Ta
[iBYAT, YONOBIKIB i XXIHOK, pO3p0obUTIN Nporpamu NiNbroBoro 3abesneyeHHs 4OCTYNY A0 OCBITM OPOCSNX
YOJIOBIKIB i XiHOK 3 iHBanigHICTIO

Ane edekT Bil BNpOBafXeHHA BKa3aHWX 3ax0AiB 6yae peanbHMM, 338 yMOBU NiaBULLEHHA KBanidikauii
neparoriyHMx NpauiBHMKIB 3 NTaHb 3abe3neyeHHA reHAepPHOI OCBITU Ta reHAEPHO-OPIEHTOBAHOIO MiAX0-
Ay Y BMKNafaHHi, NpoBefeHHA HaBYaHHA ANA nejaroriyHnx npauiBHUKIB 3 NTaHb reHAepHUX npobnem
B OCBITI.

Po3BUTOK fepaBHOT 'eHAEPHOT NONITMKM B YCiX cdepax BUMarae NoCUAEHHs eKCNepTHOrO i OCBITAH-
CbKOrO MoTeHLiaNny 3 BUCOKUM PiBHEM I'eHAEPHOT KOMMETEHTHOCTI. [InA uboro HeobxigHO 3abe3neunTu
He NvLe JOCTYN A0 3HaHb NPO reHAepHy NpobnemaTrKy, a i PO3BUTOK HaBUYOK NofaHHA iHpopmalLlii B
pi3HUX ayauTopiax, BMiHHA gonaTty 6ap’epu HeCNpUNHATTA, NobyaoBaHi Ha ctepeotunax [10, c. 40-41; 12,
C. 60]. OcBiTAHM 3p06UNM HaNBINbLINIA BHECOK Y JOCATHEHHSA | 3MiLHEHHSA reHAepHOI PiIBHOCTI B YKpaiHu,
[OKa30M LbOro € xo4va 6 Te, WO Maike BCi reHAepHi HaBYasnbHi i 4OCNIgHMLbKI ocepeAKun Ta opraHisa-
Uil CTBOpIOBaNUCh HayKOBLIAMU Ta BUKNagadYamu. BoHy ctanu KatanizaTopom rpomMaAcbKoro reHgepHoro
pyXy, WO NOCTinHO HabyBae MmacLuTaby.

IHTerpauis reHAepHOro KOMMOHEHTY A0 cuctemu npodeciiHO-TexHiYHOI, BULLOT Ta nicnAagu-
NJIOMHOI OCBiTI YKpaiH1 € He MeHLU MPiOPUTETHOIO, OCKINIbKIN CaMe Ha LibOMY PiBHi 3apOAXKy0TbCA i pO3-
BMBAOTbCA NPOBIAHI ifel, NPOEKTY Ta pyXu, CNPAMOBAHI Ha AIKICHI cycninbHi TpaHcdopMmaLii. Taka iHTerpa-
Lia nepenbayvae: BKNOYEHHSA 3arajibHUX reHAePHUX KOMNETEHTHOCTEN 10 AepKaBHUX CTaHAAPTIB OCBITA
Ta OCBiTHbO-NPOdECiNHNX NPOrpam; rapaHTyBaHHA PIBHMX YMOB ANIA KIHOK i YONOBIKiB Nig vac BCTyny
[0 HaBYanbHUX 3aKNafis, OLUiHKN 3HaHb, 3a/lyYeHHA 0 HAaYKOBUX, OCBITHIX, BUXOBHMWX 3aX0fiB Ta MPOEK-
TiB; BMpOBafXeHHA cepTudikoBaHmx Kypcie MOH 3 nigrotoBku ¢axiBuis/TpeHepiB 3 reHAepHOI Komne-
TEHTHOCTI AnA 3aKnagiB NpodecinHO-TeXHIYHOT, BULLOT Ta NiCIAANNIOMHOT OCBITK YKpaiHK; 3a6e3neyeHHs
npasa 3400yBaviB BMLLOT OCBITU Ha GOPMYyBaHHA iHAMBIAYaNbHOI OCBITHBLOI TPAEKTOPII, BPaxoByOUM iX
reHaepHy igeHTndiKaLito; po3BUTOK ANCTAHLINOro HaBYaHHA B iHTepecax ocCib 3 iHBanigHiCTIO; MOCUNIEHHA
[ocTyny Ao npodecinHo-TeXHIYHOI, BULLOT Ta NiICAAAMNIOMHOI OCBITV BPa3NMBUX KaTeropin xionuis 1a
[iBYaT, YONOBIKIB i >KIHOK TOLLO.

IHTerpauis reHAepHOro KOMNOHEHTY A0 CUCTEMU NiAFOTOBKM HayKOBMX KaApiB nepepnbavae:
BKJIIOYEHHA reHepHUX JOCIAXKeHb [0 NPIOPUTETHNX HAMPAMIB PO3BUTKY HAYKW | TEXHIKW YKpPaiHW; BKITIO-
YeHHA reHAepHOoI TeMaTUKM A0 HayKOBUX TeM Ta CTpaTeriyHnUX HanpAMIB AOCAIAXEHHA HayKOBUX YCTaHOB
(BignoBigHo fo Npodinto) Ta 3aKnafiB BMLLOI OCBITW; BNIPOBAAXEHHS NPaKTUK i NigXoA[iB NigTPUMKM XKiHOK
i HONOBIKIB, AKi MOEAHYIOTb 3400y TTA HAyKOBOIO CTYMEHIO Ta BUKOHAHHA CiMeNHMX 060B’A3KiB TOLLO.

BnpoBapXeHHA reHAEPHOI PiBHOCTI B ccTeMy ynpaB/iiHHA OCBITOIO NOTPe6ye: NOCUNIeHHA Poni
YpAQoBOro ynoBHOBAXKEHOro 3 MUTaHb reHAepHOoI NOAITUKK B YNpaBniHHI 3aKnafgamu OCBITU; BCTAHOB-
NEHHA reHAepHUX KBOT Ha BUGOpax CKnafy HarnagoBux paj 3aknafiB OCBiTM fepaBHOI Ta KOMYHanbHOI
dopm BnacHocTi; 3abe3neyeHHA edeKTUBHOIO OLOIXKEeTYBaHHA y ranysi 0CBIiTK 3 ypaxyBaHHAM reHiepHo-
ro acrnekTy (reHaepHO OPIEHTOBAHOrO OoaXKeTyBaHHSA); PO3POOKM reHAePHOT CTaTUCTUKK Y cdepi OCBITH
ANA T BpaxyBaHHA y CMCTeMi ynpaBIliHHA OCBITOIO.

JloriyHM NpPoAOBXKEHHAM KOHCTUTYLIIHOTO NpaBa Ha OCBITY € pearni3auia npaBa Ha npauo. Tomy, He
MEHLL BaXKNMBO 3a6e3neunTn KOMMIEKCHWI reHAepHUI Nigxia Ha pyUHKY npaui YKpaiHuy, Wo BnavBatume
Ha MOXK/IMBOCTI MpaLieBnaLUTyBaHHA AJ1A YOJIOBIKIB i »KiHOK. Tak, HeobxiHe BUKOPIHEHHA rOPU3OHTaNbHOT
Ta BEPTUKANbHOI cerperayis Ha pUHKY npawi, NofoflaHHA reHAepHUX yrepeakeHb Ta CTepeoTuniB Woado
BMOOPY OCBITA Ta Kap'epW, O BMINBAIOTL AK Ha »KIHOK, TaK i YonoBiKiB. Lie yMoXnnBuTb JOCTYMNHICTb Npa-
Ba Ha OCBITY Ha 3acafilax reHAepHOT PiBHOCTI.

MNepcneKkTnBM NOAANbLIMX HAYKOBUX AOC/IIKEHb reHOEePHUX acneKTiB JOCTYNy A0 KOHCTUTYLiINHOro
npasa Ha OCBITY 06YMOBIIOIOTLCA FeHAEPHUMY CTEPeOTUNaMM y OCBITHI cdepi Ta npu BUbopi npodecii.

leHOepHUN NapuTeT y peani3aLii KOHCTUTYLIMHOrO NpaBa Ha OCBITY 30CepefKyeTbCA, KpiM TpaguLin-
HUX NPo6iem, Ha MUTAHHAX: UM Y MOBHIN Mipi XNONUYMKK Ta iBYaTKa MaloTb JOCTYN 10 NO3aLUKifIbHOI OCBI-
TV Ta WO O0B6YMOBJIIOE ii KOHTEKCT; Un icHye ancbanaHc, peanbHi NEPeLIKOAN Y FeHAePHI CTepeoTuny, LWo
BMIMBAIOTb Ha iX 3a/lyYeHHi 4O BUBYEHHSA iHO3EMHMX MOB; UM JOCTaTHbO iHK/MIO3MBHU HaBYabHU MPO-
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Liec 3 BUBYEHHSA iHO3eMHMX MOB Ta NO3alUKifibHa OcBiTa Ana 3400yBadyiB 3 0CO6MBMMY OCBITHIMU NOTpeba-
MWU; Ui Y PiBHI Mipi XJIONYMKK Ta diBYaTKa MatoTb JOCTYN Pi3HOCTOPOHHbOIO PO3BUTKY 3a/IeXKHO Bif MicLA
NPOXKMBaHHA Ta MaTepiasibHOrO CTaHOBKLLA, HAABHOCTI CreLiafibHOro NPaBOBOro CTAaTYCy; UM Y MOBHIN Mipi
YOJOBIKM i XIHKW MatoTb JOCTYN A0 BUKNaAaLbKoi poboTu; um BIAMBAE CTaTb Ha BUGip npodecii BunTenb Ta
AKi NepCcneKkTUBM reHaepHoOro 36anaHcyBaHHA Y BUGopi npodecii BUnTens; AK reHaAepHUI acneKT BrIBaE
Ha AKICTb Ta 3MICT BMKMaAaHHS; UM iCHYIOTb NepeLuKoamn JoCTyny Ao NpodecifiHO-TeXHIYHOI, NnepeBULLOI Ta
BULLOT OCBITM KOMOATaHTX Ta BHYTPILLHBbO NepemMilleHi ocobu Ta ocobu, AKi NoCTpakaanu Bif BOEHHUX il

BucHoBKM. [eHAepHWI BUMIP JOCTYNY AO KOHCTUTYLIMHOIO NpaBa Ha OCBITY BU3HAYa€ETbCA: reHaep-
HUM CMiBBigHOLEHHAM 3406yBauyiB OCBITY; CMiBBIAHOLLIEHHAM YOMOBIKIB i )KIHOK, AKi MpaLooTb BUKIaa-
Yyamui; TeHAeHUiAMK go BUbopy npodecii XiHKamu i YonoBikamu; HEPIBHUM JOCTYMNOM YOJOBIKIB i XXIHOK
[0 BUKOPUCTAHHA HaabaHHA CBITOBOI HayKM | OCBITU Yepe3 MOBHI 6ap’epu | reHaepHi cTepeoTunu Ta iH.
HasABHiCTIO NpAMOro i HeNnpPsAMOro BMMBY FreHAepPHUX CTEPEOTUMIB B OCBITI YCKNafHIOE 3abe3neyeHHs
BepXOBEHCTBa NpaBa i AeMOoKparTil.

OpfHUM i3 HanpAMmiB 3abe3neyeHHA JOCTYMHOCTI KOHCTUTYLINHOMO MpaBa Ha OCBITY € BNPOBaAKeHHSA
reHgepHO-OpPiEHTOBAHOrO MiAXoAy B CUCcTeMy OCBITW. Taknii Nigxig nepenbayae HacCKpi3Hy iHTerpadito reH-
LEPHOro KOMMOHEHTY 0 CMCTEMU AOLWKINIbHOI Ta 3arafnbHOI cepefiHboi OCBiTH, NPOdECiiHO-TEXHIYHOI,
BYLLOI Ta NiCIAANMIIOMHOI OCBITY YKpaiHW, a TaKoX iHTerpaLis reHAepHOro KOMMNOHEHTY B CUCTEMY YrpaB-
NiHHA OCBITOIO Ta O CUCTEMM MNiJrOTOBKN HayKOBUX KaJpiB.

'AHomauiﬂ.

ABTOp aHanisye HanpAmy 3abe3neyeHHs JOCTYNHOCTI KOHCTUTYLIHOIO NpaBa Ha OCBITY Yepes BMpo-
BafXKeHHA reHaePHO-OPIEHTOBAHOIO NiAXOAY B CUCTEMY OCBITW. 3aMPOMOHOBAHO 3aXOAW LWOAO YCYHEHHSA
npo6siemMun reHaepPHOT HEPIBHOCTI B OCBITI YKpaiHu.

Hanpamom 3abe3neyeHHA JOCTYNHOCTI KOHCTUTYLIMHOMO MpaBa Ha OCBITY € BNPOBAXKEHHA reHaep-
HO-OpiEHTOBaHOrO Migxofdy y BClO cucTeMy OcCBiTW. Taknii niaxia nepenbavae HacKpi3Hy iHTerpadito reH-
LEPHOro KOMMOHEHTY A0 CMCTEMU AOLWKINIbHOI Ta 3arafnbHOI cepefiHboi OCBiTH, NPOECiiHO-TEXHIYHOI,
BYLLOI Ta NiCIAANNIIOMHOI OCBITY YKpaiHW, a TaKoX iHTerpaLis reHAgepHOro KOMMNOHEHTY B CUCTEMY YrpaB-
NiHHA OCBITOO Ta A0 CUCTEMU MiArOTOBKM HAYKOBMUX Kaapis. MNepcnekTnsm noganblumx HayKoBux focsi-
[KeHb reHAepHUX acneKTiB JOCTYNy A0 KOHCTUTYLIMHOrO NpaBa Ha OCBITY 06YMOBIIOIOTLCA FeHAePHUMI
CTepeoTrnamu y ocBiTHIN cdepi Ta npu Bubopi npoodecii.

'Annotation.

The author analyses the challenges of ensuring accessibility of the constitutional right to education
through the implementation of a gender-sensitive approach in the education system. It proposes mea-
sures to eliminate the problem of gender inequality in r education of Ukraine

The main objective of ensuring access to the constitutional right to education is the introduction of a
gender-sensitive approach to the education system. This approach requires an extensive integration of
the gender component into the system of pre-school and school education, vocational education and
higher education of Ukraine, as well as the integration of the gender component into the education man-
agement system and into the system of training of scientific personnel.
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'Hoc-raHOBKa npo6nemu. CyyacHa npakTrKa BiTYUN3HAHOIO AePKaBOTBOPEHHA XapaKTepuU3yeTbCA
CKNagHVMKM npoLecamu, CNPAMOBaHVMU Ha 36epexeHHA He3anexHOoCTi i CyBepeHiTeTy YKpaiHu, BiAHOB-
NeHHA TepUTOpPianbHOI LiNiCHOCTI HAWOI AepXaBy, Lo NOB'A3aHO 3 BIMIHO 3 POCIICbKUMU OKYyMaHTamMu
i CynpOBOAXKYETbCA BTPaTOK CTabinisytouoro ¢pakTtopy HanpaubOBaHMX paHille 3arajibHUX OPIEHTUPIB
bYHKUIOHYBaHHA AepKaBK i CycninbCTBa, WO, Y CBOK Yepry, 3yMOBJIIOE aKLEHTYBaHHA yBarv Ha NUTaHHi
3abe3neuyeHHA NPaBONOPAAKY B Aep:KaBi, akTuBi3aLii po6oTn opraHiB NpPaBoONoOPAAKY Ta iHLWNX YNHHU-
Kax, AIKi nexkaTb B OCHOBI MPaBOBOrO »KUTTA i 3abe3neyeHHi KOHCTUTYLINHOrO NPaBONOPAAKY B YKPaiHi.

CraH gocnigKeHHA. [uTaHHA peHOMeHy NPaBOMOPALKY € OAHIEID 3 BaXKNMBUX NPO6AEMaTUK, AKa
JOCNigKyBanacb i MPOAOBXKYE AOCNIAXKYBAaTUCA NPeACTaBHMKAMUN KPUAMYHOT HayKW, rPOMaACbKUMU Ta
NONITUYHUMU BiAYamy, NOAITONOraMM Ta NpeAcTaBHMKaMM iHWUX HayK. Pi3HOMaHITHI acnekTn aHanisy
npupoan MNpaBonopaaKy My 3HAXOAUMO Y poboTax TaKUX BiTYM3HAHMX Ta 3apyOiKHMX HayKOBL|iB-NpaB-
HUKiB AK ApTemoBa B. M., KapmaHtoka O. 1., KpmxaHoscbkoro A.Q., O6opoTosa 0. H., NMogopoHboi T. C.,
Monoswnua K. b., TapagoHoBa C. B. Ta iHWKX. B Tol »e yac B ixHix po6oTax 3anuwumnaca nosa yBarot KOH-
CTUTYUiNHA CKMagoBa NPaBoMnopAaKy. ToMy MeTO HaLloi CTaTTi € PO3KPUTTA NPUPOAN NPABOMNOPALKY
AK ABNMLLA, WO Y CBOIM OCHOBI MiCTUTb KOHCTUTYLIiINHY OCHOBY, @ TaKOX Ha Liil OCHOBI BUOKPEMJIEHHA Ta
XapaKTepucTnka ocobnmBocTe NpaBoBOi NPUPOAN KOHCTUTYLIIMHOrO NPaBoOMNoOpALKY, NOro posib y CTa-
HOBJIEHHI YKpalHW AK leMOKPaTUYHOI, NpaBoi fepaBu.

Buknag ocHoBHOro marepiany. YKpaiHCbKa BYeHa-MpaBHUK T. [TOAOpOXKHa CIYLIHO CTBEPAXKYE, WO
«BiACYTHICTb MPaBOBOro NOPAAQKY CMPABIAE PYNHIBHN BNIMB Ha CYCMiNbCTBO, YHEMOK/MBIIIOE 3a0BOJEH-
HA NoTpeb, 3abe3neyeHHs iHTepeciB Ta winei. Lie moxe npoAsnATicA, Hacamnepes, y He3axyLeHOCTi Npas.,
cBobof Ta iHTepeciB rpomagsAH, No36aBfieHHi rapaHTill coLiaibHOro 3axXucTy i LoO6poOByTY, coLlianbHOMY PO3-
LIapyBaHHi CycninbCTBa, CBaBini 3 60Ky opraHiB Bnafu, HeJOCKOHaNOCTi MPUNHATKX 3aKOHIB Ta iHLLMX HOp-
MaTVBHO-MPaBOBYX aKTiB, HM3bKi AKOCTI AiANbHOCTI MPaBO3aCcTOCOBHMX OPraHiB i, HapeLuTi, B HernpaBoMip-
Hil noBediHLi iHWKnxX cy6'ekTiB Nnpasax [1, ¢. 16]. Lito x no3uuito nigrpumye O. MeTpuLLMH, AKWIA 3a3HaYaE, Wo
JepxaBa € cneyundiyHe yTBOPEHHS, MPU3HAYeHHA AKOI nonsArae B 3abe3neyeHHi ctabinbHOCTI Ta CTillKoro
PO3BUTKY coLliymy. 3Baxatouu Ha Le, 3abe3neyeHHsA NpaBonopPAAKY € OAHMM 3 OCHOBHUX i HAaNBaXKUBILLIMX
HanpAMIB AiANbHOCTI Aep>kaBy 3 TOUKM 30py 6e3neKu NognHN, oxopoHu ii npas i ceobop [2, c. 138].

Y 3B'A3KY 3 UMM Haf3BMYaAMHO BaXKNMBO BU3HAYMTU TOWM LiHHICHO-IHCTUTYLIMHNA KapKac, B paMKax
AKOro MOXHa OKPeC/IUTY He TiIbKM CUCTEMY AeTepMiHaHT, AKi BU3HaualoTb YCIO LifliCHY KapTUHY CYTHOCTI
NpaBoOMNOPALAKY, @ 1 MOro couliajibHy Ta MPaBOBY POJib Y CyYaCHUX AePKaBOTBOPUMX NpoLecax YKpaiHu.

BapTo 3a3HaunTK, WO He3BaXkalouun Ha Te, WO TEPMiH «MPaBOMOPAZOK» [OBOJi AABHO i 4OCTaTHbO
LUMPOKO YBIMLLOB Y MOBHUI BXWUTOK, B €HUUKIONEANYHUX CIOBHUKAX i OPUANYHIN HayLi HEMA€E EQNHOrO
NOro PO3yMiHHA.

Tak, B EHUMKOnegnyHoMy CTOBHMKY MPaBONOPALOK NOJAETbCA AK «TaKUM NOPAZOK ynpaBAiHHA Aep-
»KaBolo, NPV AKOMY BCAKMI aKT aAMiHICTPaTUBHOI i CyAOBOI BN MOBUHEH MaTW NiACTaBy B 3aKOHi. Tam,
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[e 3aKoHOfaBya Bnaja BiJokpemsieHa Bifi BUKOHaBYOI Ta CyAOBOI, OpraHy OCTaHHIX LiIKoM MignopaaKo-
BaHi y CBOIN AiANbHOCTI 3aKOHOBI» [3, €. 922].

[loBOJIi NAaKOHIYHO CYTHICTb NPaBOMOPAAKY TPaKTyeTbCA B OpuanyHin eHuuknonegii, Wo ue cyc-
NiNbHUA NOPAJOK, 3aCHOBaHUM Ha npasi. [paBda Npv UbOMY aBTOPW eHUMKIonedii YTOUHIoTb, Lo
NpaBoMNoOpPAAOK OfHA 3 OCHOBHMX CKNaJoBUX FPOMAACbKOro MOPAAKY i BOHU 3a3HavatoTb: «Meta Tl. -
BNOPAAKYBaHHA NpaB.., MONIT., €KOH., CoLiaNibHMX Ta iH. Cycn. BIAHOCKH 3a JOMOMOrOI0 3aKOHiIB Ta iH. HOp-
MaTVBHO-MPaBOBYX aKTiB. [1. NOB'A3aHNI 3 KaTeropieto 3akoOHHOCTI. BiH pakTNYHO € pe3ynbTaTom peanisa-
Uil HOpM NpaBa, TOYHOTO i HEYXUIbHOTO BMKOHAHHSA 3aKOHIB Ta iH. HOPMaT.-NpaB. aKTiB, TOOTO 3aKOHHOCTI.
3aKoHHicTb i [1. — HeobxigHi ymoBU Ta 3acobu Makc1ManbHO NOBHOIO 3abe3neyeHHs Npas i cBOO6OS rp-H.
AK i 3aKoHHicTb, 1. TicHo NoB’A3aHu 3 g-Boto. Came A-Ba GopMye cnctemy npasa i 3abesneuye noro peani-
3auito. CtabinbHui . nepegbayae HaABHICTb AKICHOMO 3aK-Ba i BUCOKOTO PiBHA foAep»KaHHA 3aKOHHOCTI,
XapaKTepU3yeTbCA NOCNiILOBHMM AEMOKPATM3MOM Ta rapMOH. MOEAHAHHAM CYCr. i 0COBUCTUX iHTepeciB.
3acHoBaHWI Ha NpaBi i 3aKoHHOCTI, [1. € HeobXia. enemeHTOM NPaBOBOI AeprkaBu. B YkpaiHi 1. 3abe3ne-
YyeTbCA BCiMa rinkamu gepx. Bnagn. Ocobnmse micLe HaneXxuTb NPaBOOXOPOHHKM opraHam. Kpim Toro,
Lofep>KaHHA 3aKOHIB € KOHCT. 060B'A3KOM p-H (CT. 68 KoHcTUTyLii)» [4, c. 48].

Y Bikinegii TakoX 3a3Haya€eTbCsA, WO NPaBONOpPAAOK — Lie CTaH YyNopAgKOBaHOCTI CyCMiNIbHUX BigHO-
CVH, 3aCHOBaHMI Ha NpaBi Ta 3aKOHHOCTI. Lle KiHUeBWI pe3ynbTaT peani3auii NpaBoBMX BMMOT i PO3Mo-
pPAKEHb, pe3ynbTaT AOTPUMaHHSA, BUKOHAHHSA NPaBOBUX HOPM, TO6TO 3akOHHOCTI. Came NpaBonopaaok
ABNAE cob0l0 NaHLr NPaBOBOrO PeryntoBaHHsA, came AiA NOro JOCArHEHHA BUAAITbCA 3aKOHM 1 iHLWi
HOPMaTUBHO-MPAaBOBI aKTU, 3AINCHIOETbCA YAOCKOHANMOBaHHA 3aKOHOAABCTBA, NPUIMAOTbCA 3aX0AmM AN
3MiLHEeHHA 3aKOHHOCTI Ta iX ynopagKyBaHHA [5].

HaTtomicTb Benuka ykpaiHCbKa lopuanyHa eHumKionedia Xxapakrepusye npaBonopAafokK AK BiGHOCHO
MiHAUBY 1 YCTaneHy iHCTUTYLiHY GOpMYy NPaBOBOrO XUTTA CNINIbHOTK, fIKa YTBOPIOETbCA BHACIAOK AO-
MiHYBaHHA Y Hill NOBEAIHKM i BIBHOCUH, Lo 6a3y0TbCA Ha NPaBOBMX HOPMaX i LIHHOCTAX, Ta BUPaXka€eTbCA
y CTaHi nepen6ayvyBaHOCTI 1 OpraHi3oBaHOCTI NPaBOBUX KOMYHiKaLii [6, . 578].

LLlo > cTOCY€eTbCA HAayKOBLiB-MPaBHMKIB, TO BOHU TEX MO-Pi3HOMY TPaKTYIOTb CYTHICTb MPaBONOPALKY.
30Kpema BiTUM3HAHUI BUYeHUI KprxkaHoBCbKuin A.D. CTBEPAXKYE, WO NPaBOBUIA NOPALOK ABASAE cO60t0
BiZIHOCHO yCTaneHy 1 MiHAMBY KapTUHY NPaBOBOro 6yTTA CYCniNbCTBa, AKa yTBOPIOETLCA fOMIHYBAHHAM Y
HbOMY MPaBO3HAYYLLOI NOBEAIHKM i MPaBOBMUX BiHOCUH, LLIO IPYHTYOTbCA Ha LiIHHOCTAX cBob6oAU, cnpa-
BeANMBOCTI i popManbHOT PiBHOCTI Ta BUABNAE cebe AK NpaBoBa 3axuLLeHiCTb, 6e3neka 1 ynopsagkosa-
HICTb CYCNINbHOI XUTTERIANBHOCTI, GYHKLUIOHYBAHHA HafiHUX rapaHTiii peanisauii npaB Ta iHTepecis
0cobu, epeKTMBHOIo GyHKLiIOHYBaHHA IHCTUTYLiA FPOMaAAHCHKOIO CyCMiNbCTBa | MeXaHi3MiB AepaBHOI
Bnaawm [7, c. 6].

C. TapaloHOB NuLUe, WO NPaBOBUIA NOPAAOK — Lie 06'EKTUBHO Ta CY6'€KTUBHO OOYMOBIEHNIA CTaH CO-
LiaJIbHOMO KWTTA, AKUN XapaKTepu3yETbCA BHYTPILIHIM MOrOAXKEeHHAM, yperysibOBaHiCTIO CMCTeMM MPaBo-
BVX BifJHOCMH, 3aCHOBAHUX Ha HOPMATUBHMX BUMOTax, MPUHLMNaX NpaBa Ta 3aKOHHOCTI, @ TaKOXK Ha AeMo-
KPaTUYHUX, FYMaHICTUYHMX Ta MOpPaNibHNX BUMOTax, NpaBax Ta 060B’A3Kax, cBO6Oi Ta BignoBiganbHoOCTI
BCix cy6’eKTiB npaBa [8, c. 80].

M. BanTiH roBopuTb, WO NPaBONOPAAOK — Lie MOPAAOK B CYCMiIbHUX BifHOCKHAX, PerynboBaHuMX Npa-
BOM, NPV AKOMY rapaHTY€eTbCA peanisalia cy6’eKTUBHUX NPaB i opUaNYHNX 0O0B'A3KIB yUYaCHMKIB NpaBo-
BiIHOCWH, 3a6e3MneuyoTbcA X NMpaBoOMipHa NoBeAiHKa, 3RiINCHEHHA 3aKOHHOCTI [9, c. 420].

B. M. ApTeMOB xapaKTepu3ye NpaBonopAnokK AK 0CoONNBUI colianbHUN deHOMEH i BiH nuLle: «npaBo
i NpaBoNopAAOK, Hacamnepes iCHYTb K KOHKPETHO ICTOPUYHI YTBOPEHHS | HEe MOXYTb BTV 3pO3yMminu-
MM M03a i y BiApuBI Bif TMNY CyCninbCTBa, NPOAYKTOM, BEIMYMHOIO Ta YAaCTUHOIO KUTTERIANBHOCTI AKOro
BoHM € [10, c. 139].

MprbnM3HO Ha LMX »Ke No3unLiax Woao po3yMiHHA npaBonopaaKy ctoitb O. BacunbeB, AKW cTBep-
IKYE, O MPaBonNopAAOK CUHTE3YE MPOABU NMpaBa Ha PiBHI peanbHMX CyCcMifbHUX 3aB’A3KIiB, CIyrye ana
y3arajbHeHOro BMpa)eHHA B3aemMogii MpaBoOBiAHOCUH, Cy6'eKTMBHIMX NpaB Ta 060B’A3KIB, XapaKTepu3y-
I0YUM EANHNIA COLiafIbHUI NMAaH iX perynioBaabHOro BMMBY Ha BeCb CTaH CyCninbHOro »uttay» [11, c. 971.

ABTOpHM NigpyYHmMKa «3aranbHa Teopia npasa» 3a ped. akag. O.B. [MeTprwmHa nuwwyTh, WO NpaBonops-
[OK BifobpaXkae LiHHICHY YCTaHOBKY CYCNinNbCTBa WOLO CTBOPEHHA paLiioHanbHOro crnocoby 1oro opra-
Hi3aujii, ctabinisauii i po3BUTKY, Y3rof»eHHs iHTepeciB iHAMBIAIB i coLiyMy Ha 3acafiax 3arajibHUX Npasun
NnoBeAiHKY, PO3B'A3aHHA colianbHNX KOHPNIKTIB npaBoBMMU 3acobamum. Lli x aBTopu po3pisHATL ABa
acneKTn NPaBoMOPALKY: AK HACNIAOK AiANbHOCTI Aepxasu (0diLinHNA NpaBONOPAROK) i AK pe3ynbTarT ai-
ANbHOCTI Nofen, CNPAMOBAHOI Ha BCTAHOBJIEHHA MPaBOBUX 3aB'A3KIiB (UMBINIbHMI NPaBOMOPA[OK), Bil-
TBOPEHHA AKOTO BiiOYBa€TbCA 3a paxyHOK MPaBOMipHOI akTUBHOCTI cy6’ekTiB npaga [12, c. 89-90].

MoxHa i Hagani NPOAOBXNUTY Nepenik HayKoBUX NiAXOAIB WOAO PO3YMIHHA CYTHOCTI NpaBonopAaKy
[1, 7]. Taka 6araToMaHiTHICTb HayKOBWX iHTepnpeTaLil nuwe nigkpecnoe rmMmubuHy Ta 6aratorpaHHicTb
LibOro NOHATTA, B AKOMY GOKYCYIOTbCA Pi3HOMAHITHI 03HaKM, WO NpUTaMaHHi npaBonopAaKy. Bci BoHn Bu-
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CTynaoTb OKPEMMMIU MPOABaMM KaTeropii NPaBoONoOpPAAKY i vLie y CyKYMHOCTI MOXKYTb AaTV MOBHe YAB-
NeHHA Npo Le cknagHe 6aratoBumipHe sBuLle. MpoTe cnig Bif3HaUMTW, WO BCi HAayKOBLi CMiflbHI y Aymui,
L0 NPaBONOPAAOK — Lie HeobxigHe NO3MTVBHE NPaBOBe ABULLE B CYCMiNbCTBI | AepKaBi, Lie BTiNeHHA npa-
Ba ab0 3aKOHHOCTI B KOHKPETHI CycninbHi BifHOCUHW, yperynboBaHi NpaBoM, JOCATHEHHSA NPaBONopaAaKy
NOKNageHo Ha cneuianbHi Aep>KaBHi OpraHu ToLo.

OCHOBHMMM O3HaKaMK MPaBOMOPAAKY AK OPUANYHOI KaTeropii Ha3nBaKTbCA:

+ 3aK/afa€TbCA B NPaBOBMX HOPMax y NpoLeci NpaBOTBOPYOCTI;

+ CMUPAETbCA Ha MPUHLUMN BEPXOBEHCTBA NPaBa i NaHyBaHHA 3aKOHY B ranysi NpaBoBMX BigHOCKH;

+ BCTAHOBIOETbCA B pe3ynbTaTi peanisauii NpaBoBMX HOPM, TOGTO 34INCHEHHSA 3aKOHHOCTI y Aifnb-

HOCTI 3 peani3auii npaBsa;
+ CTBOPIE CNPUATANBI YMOBU ANA 34iINCHEHHA CYy6' EKTUBHUX NpaB;
+ MPUNYCKa€e CBOEYACHe Ta MOBHE BUKOHaHHA BCiMa Cy6’eKTamMm I0pUNYHKX 060B'A3KIB;
+ BMMAara€ HeBiBOPOTHOCTI IOPUAMNYHOI BifMOBiAaNbHOCTI ANA KOXKHOMO, XTO BUMHUB NpPaBonopy-
LUEHHS;

+ BCTAHOBJIIOE CYBOPY FPOMaACbKY AUCLUMITIHY;

+ MPUNYCKAaE YiTKy Ta epeKTNBHY PO6OTY BCiX AePXKaBHUX i MPUBATHUX OPUANYHUX OPraHiB i cyxo,
Hacamnepeq NpaBoCyAas;

« CTBOPIOE YMOBU A1 OPraHi3oBaHOCTI FPOMaAAHCbKOro CyCrifibCTBa i PeXXnM CNpUAHHA iHAUBIAY-

anbHin ceoboi;

+ 3abe3neuyeTbcA BCiMa AeprkaBHUMM 3axo4amu, ax fo npumycy [5].

Llinkom Mo»KHa norogmTncA 3 3a3HavyeHUM MigXo40oM Y PO3yMiHHI MPaBOMOPAAKY Ta Moro puc. | B Ton
e yac xoueTbCsA Bi3HAUNTY, L0 aHaNi3youu yCi BrLLe3a3HayeHi no3nuii My 6a4mmo, Lo xapakTepuctmka
npaBonopsAaKy Npu LibOMY HEMOBHA, OCKISIbKN PO3KPUTTA TakMM YMHOM LibOro NPaBoBOro GeHOMeHY He
OXOMJIETbCA KOHCTUTYLIIMIHAM YANHHUKOM. Ma€eTbCca Ha yBasi, WO NpaBoONopAdOK HE MOXHa OxapaKTe-
pu3yBaTu ik NPaBOBY KaTeropito, pakTop npaBoBoro O6yTTa 6e3 BpaxyBaHHA KOHCTUTYLi, 3aKpinieHux B
Hill KOHCTUTYLIMHKX LWiHHOCTEN Ta 3acaf KOHCTUTYUiNHOro 6yaiBHMUTBA. CaMe KOHCTUTYLIA AK OCHOBHUIA
3aKOH Aep»aBu i CyCninbCTBa Ta NPaBOBMWI aKT BULLOT OPVANYHOI CUN 3aKPIiM/ItoeE OCHOBHI 3acagu, AKi
BM3HaYalTb MAOWMHY BiAHOCKH, Lo 3abe3neyytoTb NpaBoONOPALOK B KpaiHi. BOHM cknapatotbca B Npo-
Lieci peanisauii npaBOBOro CTaTycCy JIIOAUHNY | FpOMaAsAHMHa, opraHisadii Ta GyHKLiOHyBaHHA OpraHiB gep-
»KaBHOI BNajm Ta MiCLLleBOro CaMoBpAAYBaHHSA | TaKMM YAHOM KOHCTUTYLiA BU3HAYaE cucTeMy CTabinbHmX
NpaBOBKX 3aB'A3KIB Ta BIAHOCMH B CyCMiNbCTBI Ta AeprKaBi, BUCTYNa€e npaBoBMM dyHOAAMeHTOM dopmy-
BaHHA Oyab-AKOI KpaiHW, B TOMY UMchi 1 YKpaiHM AK eMOKPaTUYHOT, NPaBOBOI, COLianbHOT fepaBu, CTaE
NONITKO-NPaBOBMM JOKYMEHTOM NPOrPamMHOro XapaKkTepy, AKUIN HaLUiloe CyCninbCTBO, OPraHu AepaBs-
HOI BNafu Ha BigNoBiAHI feMoKpaTuyHi pepopmun y chepi BITYUN3HAHOIO AePKaBOTBOPEHHS.

MorkHa cTBepaXyBaTK, O BM3HAYaluM CTaH CYCMifIbHOIO i AepXKaBHOTIO »KNTTA, yNOPALKOBYOUM CYy-
CNiNbHI BIZHOCUHY KOHCTUTYLiE0 BNOPALKOBYETLCA MUTTELIANBHICTb CYO'eKTIB MpaBa, Wo Ha AyMKy K.
MonoBwuya i BU3Haya€e NpaBonNoOpPAA0K, OCKINbKM Ha NOro Nornsag, NpaBonopAaoK € npouecom GopmMmyBaH-
HA [epKaBOl OpraHi3oBaHOCTI Ta BMOPAAKOBAHOCTI XUTTERIANbHOCTI cy6'ekTiB npasa [13, c. 27]. Mpu-
6/1M3HO TaKOI > TOUKM 30py AOTPMMYBABCA BiJOMUIA BITUM3HAHMI HayKoBeLb t0.M. O6opoToB, AKMIA Nn-
CaB, WO NpaBOMOPAAOK BUCTYMNAE AK CMUCIIOBE NPU3HAYeHHA NPaBa, AKe JOCAraeTbcA 3abe3neyeHHAM
cTabinbHOCTI ntoacbKoro 6yTTa [14, C. 6].

OCHOBHMI 3aKOH iHCTUTYLiOHai3y€ KOHCTPYKLiO Bafu, YiTKO OKPeC/oE MexaHi3m Aep>kaBHOI BNagu
Ta MOBHOBAKEHHA OPraHiB fep>kaBHOI BlafM 1 OPraHiB MiCLLeBOro CaMoBpPAAYBaHHA, KOHCTUTYIOE fEMO-
KpaTU4Hi 3acam NPaBoOBOro CTaTycy MOAMHY | F(POMafAAHMHA, BU3HAYa€ MOPasibHi, MONITUYHI, EKOHOMIUHI
Ta NpaBoBi OpPiEHTUPU Y chepi perynoBaHHA Npas, cBo6oA i 060B'A3KIB NOANHM | FpOMaAsAHMHa B YKpaiHi
i TAaKMM YMHOM KOHCTUTYLIiIHI HOPMU CKNagatoTb MOTYTHI GaKTop NpPaBOBOro NOpAAKy, AKMA AK nuwe O.
KapmaHIoK, nonsrae y BCTaHOBJIEHHI Ta MiATPUMLI NEBHOrO NOPAAKY, B YMOBaX AKOro HOPManbHO GyHKLi-
OHYIOTb BCi KOMMOHEHTU cycninbcTea [15, c. 64].

Hepigko B KOHCTUTYLiAX 3aKnafaloTbCA cami 3acafu NpaBonopafKy, AK e Mae Micue B KoHCTUTYLii
YKpaiHu, cT. 19 AKOI ronocutb, WO NPaBOBUN MOPAROK B YKpaiHi I'PYHTYETbCA Ha 3acajax, BignoBigHO
[0 AIKMX HIXTO He MoXe ByTV NpuMyLLEHNI POBUTH Te, WO He nepefbayeHO 3aKOHOAABCTBOM, a OpraHu
[epKaBHOI BNay Ta opraHy MiCLLleBOro CamoBpsAyBaHHsS, iX NocafoBi 0cobu 30608B'A3aHI AiATK nuLwe Ha
niacTasi, B MeXax NOBHOBAXeHb Ta Yy cnocib, Wwo nepeabaveHi KoHctutyuieo Ta 3akoHamu YKpaiHu [16].

MpoTe 6inbl NOWWPEeHNM Y CBITOBI NpaKTULi € Miaxia, 3a AKOro NpPaBoONoOPAAOK B AepaBi 3abe3-
NneyvyyeTbCsa TUM, O HOPMU KOHCTUTYLT 3aKpinnoTb GyHAaMeHTaNbHi 3acaau, Ha AKMX 6a3yoTbcA Hail-
BaXK/IMBILLI NpoLecy AepXaBOTBOPEHHSA | TaKUM YMHOM CTabiflbHUN KOHCTUTYLiIHO-NPaBOBUIA NOPAAOK
YTBEPIXKYETbCA Yepe3 YHOPMyBaHHSA CTaTyCy opraHis nyoniyHoi Bnagu, opUANYHOTrO iHCTPYMEHTY obme-
eHHA JepXaBHOI BlaAn — OfHIEl 3 OCHOBHUX O3HaK KOHCTUTYLIIOHaNi3My; 3aKpinfieHHA MoNoXeHb, AKi
CNPAMOBAHI Ha rapaHTyBaHHA NpaB i cBOOOA NIOAVHU | TPOMAAAHMHA, 3aXULLEHICTb iX iHTepeciB, YiTKe
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BM3HaY€eHHA iX MPaBOBOro CTaTyCy; He fONYLLEHHA CBaBinA 3 60Ky opraHis Bfafu, HU3bKOI AKOCTI AiANb-
HOCTi MPAaBOOXOPOHHUX OPraHiB; HeAOCKOHANOCTi MPUNHATMX 3aKOHIB Ta iHWNX HOPMAaTUBHO-MPaBOBMX
aKTiB TOWWO. TOBTO KOHCTUTYLII BM3HayaloTb 3acafiv MPaBOBOro NopaAKy B Aep»aBsi i cycninbcTai yepes
OXOPOHY NOAVHY AiK Bifl CBaBOMi camMoi eprkaBy Ta ii OpraHiB, TaK i Bif NPOTUMNPaBHUX Ail iHWKX Cy6’ek-
TiB, HE[ONYLLEHHA NPAaBOBOro XaoCy B iep»KaBi, PYMHIBHOIO BM/IMBY HiBeNALii NPaBOBMX, B TOMY YMCi 1
KOHCTUTYLINHNX LiHHOCTEN y cdepi fep>KaBOTBOPEHHSA | MPAaBOTBOPEHHS.

B KoHcTuTyUii YKpaiHu Le 3HanwWwo CBii BUAB B 3aKPiMnfieHHi OCHOBHMX 3aCag KOHCTUTYLIMHOIO nagy —
Le NpUHUMNN AeMOKPATUYHOI, NPaBOoBOI, COLliaNbHOI flepXaBu, fIepXXaBHOMo Ta HAPOAHOIO CyBEPEHITETY,
BM3HAHHA NIOAVHN, 11 XKUTTA | 340POB’s, YecTi i rigHOCTi, HeAOTOPKAHHOCTI | 6e3neKkn HaBULLOO coLlianb-
HOIO LiHHICTIO, EAMHOrO rPOMafAHCTBA, MOAINY BNagn Ha 3aKOHOAABYY, BUKOHABYY Ta CYAOBY TiNKu, BU-
3HaHHA | rapaHTyBaHHA MiCLLEBOro CaMmoBpAAYyBaHHA, BEPXOBEHCTBa Mpasa, MNosiTUYHOI, EKOHOMIYHOI Ta
ineonoriyHoi 6araToMaHiTHOCTI, 3aX1CTy CyBepeHITETY | TepUTOPIanbHOI LinicHOCTI YKpaiHu, 3abe3neyeH-
HA Tl eKOHOMIYHOI Ta iHbopMaLiHOT 6e3neKkn, MUPHOTO | B3aEMOBUTIAHOIO CNiBPOGITHULTBA 3 UNeHamu
Mi>KHapOZHOro CNiBTOBAPUCTBA 3a 3araJibHOBU3HAHUMU MPUHUMMAMU | HOPMaMKX MiXKHapOZAHOro npaga
ToLLO.

LleHTpanbHe micue B KOHCTUTYUIT YKpaiHK 3aliMaloTb MONOXKEHHA LWOAO CTaTyCy NIOAVHM | rpoMags-
HWHa, iX NpaBa, cBoboam Ta 0608'A3KN. CBiTOBa CMiNbHOTa HanpavtoBana y Uil chepi BUCOKi MiXKHapoaHi
CTaHOapPTW, HafaBLWW NpaBaM JIIOAVNHM  XapakTepy YHiBepcasnbHOI, 3araibHONMOACbKOI LiHHOCTI. NpaBa
NIOAVHY CbOrOfHI CTanu CNifibHMM 3aranbHoCoLiafibHUM ifieanom Ana BCiX KpalH i HapoAiB, AKi criosiay-
l0Tb el cnpaBegnuBocTi, cBo6oOAM | geMoKpaTii. | e 3HalLWNo CBOE BM3HAHHA Ha PiBHi BiTYM3HAHOrO
OcHOBHOro 3aKoHy, e NpaBa NIIAVHW BUPaXKeHi He MPOCTO AK TaKi, AKi ABNATb CO60I0 MOpanbHO 06-
rPyHTOBaHi NOTPeby NANHY, WO OXOMITb BCi chepu i XKUTTERIANBHOCTI — €KOHOMIYHY, CoLianbHy,
NONITUYHY, AYXOBHY i MaloTb 3af0BOMbHATY i 6a30Bi ¢i3nyHi, 6ionoriyHi Ta iHWI noTpeby, a AK Taki, Wo
BTINIOKOTb CUCTEMY LIHHOCTEN, NPUTaMaHHUX NIOACTBY, AKi BUCTYNaloTb KiHLEBOI METO ifANIbHOCTI BCiX
opraHiB ny6niyHoi Bnagu, € 3aco060M 0bMexXeHHA AepaBHOT BNaau. K 3a3HavaeTbca B nitepatypi: «Le
To BGap’ep, AKNI He MOXe NepexoanTy Ha BRacHUIA po3cya Oyab-AKa rifika Bnagu — 3aKoHOAaByva, BUKO-
HaBya um cygoBa» [17, c. 139].

Takum umMHOM nporonolueHi KoHCTUTyuieo YKpaiHn npasa fMoAgnHY, 1X rapaHTil 3aKknanuy NIoANHOLEH-
TPUCBKUI NiAXig Y BiANbHOCTI AepkaBu, BU3HaYanu nopaaok GakTMUHMX B3aEMOBIAHOCKH YYaCHUKIB CyC-
NiNIbHOTO »KUTTA, B AAKi BOHM BCTYNAlOTb AK HOCIT NpaB Ta 060B'A3KiB, L0 CTBOPWUIIO BiANOBIAHNIA KOHCTUTY-
LiHAI peXkum MpaBonopAaKy B YKpaiHi.

Be3ymoBHO, L0 Ha rapaHTyBaHHA MPaBONOPAAKY B HaLWil AepKaBi BeIMKe 3HaYeHHA MaloTb MOJIOXKeH-
HA KoHcTuTyuii YkpaiHu, AKi BU3HayatoTb GopMm 34iNCHEHHA HapoLOBNaaAsa Ta MexaHi3m HalioHanbHOT
ny6niyHoi Bnagwn. Llein mexaHi3am 3aKkpinneHuii yepes KOHCTUTYLiINHO-NPaBOBUIA CTAaTyC OpraHiB Bnaaw,
dopmu i cnocobu opraHisadii, npoueaypu 34iRCHEHHSA | MeXi 3aiNCHeHHA Ny6niyHOT BNnaaw, BUAIB il axe-
pen Ta cy6’eKTiB (Hapof, Aep»KaBHi OpraHu TOLO) i BiH ABAAE COOOIO LiNicHY iEpapXiuHy cnctemy iHCTU-
TYUi, WO 3[INCHIOTb NyONiyHy Blagy, AKa Ma€ YiTKy CTPYKTYpy 3 NeBHUMM 3B'A3KaMUK MiX il enemeHTa-
MU, NPUHLUMNW NO6Y[O0BY | €AMHI 3aBAAHHA Ta Lini AiANbHOCTI, WO opraHiyHo obyMoBneHi GopmyBaHHAM
YKpaiHu Ak [eMOKPaTUYHOI, NPaBOBOI, COLlianbHOI AepKaBu, 3abe3rneyeHHAM B Hill, MpaBonopAaKyY, Npas
i cBO6O[ NOAVHM, AKAMM Bafia Ma€e ByTn «CKepOBaHOI0 Ta 3B'A3aHO0», 0OMEXXeHO NPaBOBUMN KOPAO-
HaMW, LLIO € Ba>KNMBOIO [IOKTPUHOIO KOHCTUTYLIIOHaNi3My.

[HCTUTYLiiHa CKNafoBa MeXaHi3My HalioHabHOT My6iuHOT BNagn OXOMIIOE Pi3Hi opraHn ny6nivyHoi
Bnagw, ix 610Ky, nigcnctemu, AKi NocigaloTb HeEOAHaKOBe MicLe Y MexaHi3mi nybniuHoi Bnaaw, ane yci
pa3om BOHU GyHKLiOHaNbHO CyMiCHI, i B LiIoMy CnpAMOBaHi Ha Te, o6 GpyHKLiOHyBaTK Y3rofkeHo, 3na-
rog»keHo y TiCHil cniBnpaui. 30kpemMa, OfHY 3 MiACMCTEM MEXaHi3My YTBOPIOKTb BULLi OpraHu gep»asu,
AKi NpeAcTaBieHi E4MHNUM OPraHOM 3aKOHOAaBYOI Bnafau B YKpaiHi — BepxoBHot Papoto YkpaiHu, fika
NPUIMAaE 3aKOHW, O BU3HAYaloTb PEXNM NPaBonopAaKy B YKpaiHi, Takox yepe3 YnoBHoBaxeHoro Bep-
XOBHOI Pagn YKpaiHu 3 npaB NIOAUHW 3L4iNCHIOE NAapP/TAMEHTCbKUN KOHTPOJb WOAO AofAepaHHA NpaB i
cBO6OJ NIOAVHM | FpOMaaAHMHA B YKpaiHi i T. iH.; rnaBoto feprkaBu — Mpe3ngeHToM YKpaiHu, AKNIA BUCTY-
Na€ rapaHToOM Aep>KaBHOro CyBepeHiTeTy, TepuTopianbHOI LinicHOCTI YKpaiHy, fogepxaHHa KoHcTuTyuit
YKpaiHu, npaB i cBob6oa NoauHM i rpomaasaHuHa; KabiHetom MiHicTpiB YKpaiHu, Aknii 3abe3neuye gepas-
HUN CyBepeHiTeT i EKOHOMIYHY CaMOCTINHICTb YKpaiHu, 3AiINCHEHHA BHYTPILWHbOI i 30BHILUHbOT MOMITUKN
LepKaBy, BUKOHaHHA KOHCTUTYLIT | 3aKOHIB YKpaiHu, BXMBa€E 3axoAiB Woao 3abe3neyeHHs npas i CBO-
604 NOANHN | rPOMAZAHMHA, 3AINCHIOE 3aX0AW LWOAO 3abe3neyeHHA 060POHO34ATHOCTI i HaLioHanbHOT
6e3neKkmn YKpaiHu, rpoMagcbKoro nopagKky, 6opoTbbu 3i 3n10UMHHICTIO i T. iH. OcobnmBoto nigcMcTemoro
MeXxaHi3my ny6niuHoi BNagn € CyfoBa rifika Bnagu, Aka 3abesneyye He TiIbKW 3[iMCHEHHA NPaBOCYAAA B
YKpaiHi, a 1 [OTPUMaHHA NPaBOMNOPALKY 3 OrNAAY Ha 6e3neKy NoanHM, OXOPOHY ii npaB i ceoboa, oxopo-
HU CMCTeMM MPaBOBUX, B TOMY YNCITi 1 KOHCTUTYLINHUX, LiHHOCTeN. [HWwa nigcmcrtema — micLieBOro piBHA
— OpraHu MiCLLeBOro camoBpAdyBaHHA, MiCLIeBi AepXaBHi agMmiHicTpauii Ta ix rmaBu. Mo»kHa Ha3uBaTK 1
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iHLWI iHCTUTYLT, AKI OXOMMIOIOTLCA BITYUN3HAHMM MexaHi3MOM NMy6niyHOT Bnagwm, Hanpuknag, ue PaxyHKkoBa
nanata, KoHctutyuinHun Cyg Ykpainn, LieHTpanbHa Bu6opua KoMmicia Towwo, AKi nopsAz 3 BULLeHa3BaHUMU
opraHamu, NPaBOOXOPOHHVIMM OpraHamm TaKoX BifirpatoTb BaxKNMBY posib y 3a6e3neyeHHi 3aKOHHOCTI i
npaBonopsaaKy B YKpaiHi i 0cobnneo B LbOMy NnaHi xoTinocb 6u Big3Hauntn KoHctutyuinHuin Cyg Ykpa-
THW.

BrsHaueHnin KoHCTUTyUi€ YKpaiHU MeXaHi3m nyoniyHoi Bnaan GpyHKLIOHYE B pexXrMi CTPUMYBaHb i
NpoTUBAr 3 MeTo HepoMyLleHHA y3ypnauii Bnagn 3 60Ky 6yab-akoi iHcTuTywii. Lle o3Havae, HegonycTtu-
MiCTb «3aXOMeHHA AepPKaBHOI BNay WIAXOM Hacunnsa abo B iHWWIA HEKOHCTUTYLINHWIA Y HE3aKOHHWN
cnoci6 opraHamy fep»<aBHOT BNafv Ta OpraHamm MicLLeBOro caMmoBpsAYyBaHH#, iX MOCagoBUMU ocobamu,
rpoMagaHamm um ix o6’eaHaHHAMM» [18].

Konu mu rosopumo npo ponb KoHcTutyLii YkpaiHu y 3abe3neueHHi npaBonopsaaKy, NpaBoBOro KUTTA
B YKpaiHi He BapTo 3anuLwaTi no3a yBaroto 1 Tor daktop, Wwo KoHcTuTyuia YKpaiHu, BucTynae dyHaameH-
TaNbHOIO OCHOBOIO MOAASbLLIOrO PO3BUTKY HaLiOHAaNbHOIO 3aKOHOAABCTBA, € AAPOM MPABOBOI CUCTEMMU
YKpaiHu, i LM He TiNbKu1 CNpUAE BUPILLEHHIO LiNoro pAagy akTyanbHUX NOAITUKO-NPaBOBMX NMUTaHb KUTTA
[eprkaBu i CycninbCcTBa, afie 1 CTaBUTb Line KoJIo 3aBAaHb, MOB’A3aHMX 3 COLia/IbHO-eKOHOMIYHMMMU, MO-
NITUYHUMK NpaBoBUMY GaKTOpamMK, CNPAMOBAHVMY Ha BUPILLEHHA X npobnem, LWo CTBOPIOE OCHOBY
NPaBOBOro XMTTA YKpaiHu i 3abe3neuyeTbca TakuM YMHOM MPaBonopAaokK B Hin. [1. Kepimos Ta I Manb-
LeB JOCUTb BipHO NiAKPeCso0Th, WO NPaBoONoOpAA0K € pe3ynbTaToM NPaBoBOi pernameHTadii, Wwo 3adik-
COBaHa B 3aKOHO[ABCTBI, Ta I peani3auii BiANOBiAHO A0 BUMOT 3aKOHHOCTI. TM cCamuM Y npaBonopaaKy
HeMOB 61 MOEAHYIOTbCA 3aKOHOAABCTBO i 3aKOHHICTb [19, c. 215]. Ha piBHi KoHcTUTYUiT YKpaiHn uen ac-
nekT 3adikcoBaHWi y CT. 8, AKa NPOrooLye NPUHLIMM BEPXOBEHCTBA NpaBa i Hagani ronocutb: «KoHcTn-
Tyuifl YKpaiHU Ma€e HarBULLYY IOPUANYHY CUAY. 3aKOHW Ta iHLWi HOPMATUBHO-MPABOBI aKTV MPUNMAIOTbCA Ha
OCHOBI KoHCTuTYUIiT YKpaiHu i NTOBUHHI BignosigaTtn ii. Hopmu KoHcTrTyLiT YKpaiHu € HopMamuy NpAMOT il
3BepHEeHHA [0 Ccyay AnA 3aXMUCTy KOHCTUTYLINHUX NpaB i cBo6o NoAUHM | rpoMagaHrHa 6e3nocepeHbo
Ha nmigcTaBi KoHcTUTYyUiT YKpaiHm rapaHTyeTbcay [16].

MpuinHATTA OCHOBHOTO 3aKOHY — Lie TifIbKM NMOYaTKOBUIA eTan KOHCTUTYLiHOro byaisHuLTBa. Hagani
Mae€ BifjbyBaTnCA peanisaLif KOHCTUTYLIHMX NPUMWCIB, KON HOPMW KOHCTUTYLIT CTaloTb CMOHYKaJIbHUM
baKTopoM [epKaBOTBOPEHHSA i CMPUAIOTb TBOPEHHIO AKICHO HOBUX KOHCTUTYLIIHO-NPaBOBUX BigHO-
CWH, IHCTUTYLi Towwo. To6To, iHWMMIK COBaMU MOXHa CKa3aTu, BOHWU CTalOTb KaTaslizaTopaMu KOHCTU-
TyuioHanisauii B YKpaiHi Jep»aBHOro i CyCnifibHOro XNTTA. K MpaBWAbHO 3a3HayvyaE 3 uboro npueogy I.
ApYTIOHAH, peasibHe NpaBoBe MipUIo AeMoKpaTM3aLii CycninbCcTBa — Le piBeHb KOHCTUTYLiOHani3auil
CyCninbHMUX BiZHOCKH Ha OCHOBI BepXOBeHCTBa npa.a [20, . 43], a BiTYM3HAHMI HayKoBeLb T. [logopox-
Ha po34inAuM Lo NO3ULi0 CTBEPOXKYE, PiBEHb KOHCTUTYLIIHOTO perynoBaHHA — HabinbL BUCOKWN 3
MO>KNMBUX PiBHIB MPABOBOro perynioBaHHsA. | came 3aBAAKM KOHCTUTYLiOHani3aulii 3abe3neuyeTbca no-
TPIGHUN (3 ypaxyBaHHAM 3MiH i MepCcrneKT!B PO3BUTKY iIHCTUTYTIB Bfaau, AEMOKpPATIl Ta FpOMagAHCbKOro
CyCninbCTBa) PiBEHb KOHCTUTYLIHOIO peryntoBaHHA [21, ¢. 279]. A y CBOIl yXe ancepTauilHin poboTi
T.C. NogopoHa yTOUHIOE CBOIO MO3MLI0 YXKe cCame CTOCOBHO KOHCTUTYLiOHani3aLii NpaBoBOro NopAaKy,
3a3Havatouu, Wo ue ciyBaHHA NpaBuiam, yCTaHOBAEHUM KOHCTUTYL €D, 3abe3neyeHHsn ii BepXOBeH-
CTBa Ta NPAMOI Aii, NoBara KOHCTUTYLINHMX LiHHOCTeN BCiMa YneHamu CyCrnifibCTBa Ta Aiep»KaBu B Linomy;
rapaHTii foTprmaHHA Hopm OCHOBHOro 3akoHy, NpaB Ta cBOOOA NOAUHM | rPOMaAAHUHA, 3abe3neyeH-
HA edeKTMBHOCTI NPaBOBOI CMCTEMU Ta il eneMeHTIB; NPoLeC MPOHUKHEHHA KOHCTUTYLIIHMX MOSIOXEHb
i NpuHUMNIB (LiHHOCTEN) B CTPYKTYpPY NPaBOBOI CMCTEMU 3 MeTo TpaHcdopMaLii yHiBepcanbHUX nono-
XKeHb KOHCTUTYLII. 3a3HauYeHO, WO KOHCTUTYLiOHaNi3alifa € KpUTepieM KOHKpeTuM3aLil 3acag, LWiHHOCTen
KOHCTUTYLIT B YAHHOMY 3aKOHO[ABCTBI Ta B peasibHMUX CYCMiNbHMX BiAHOCUHAX, Wo GOpMye NpaBoOBUIA
pexum peanisauii OCHOBHMX NpaB Ta CBOOOA NOAUHM | rpoMafsHmHa [22, c. 3].

B uinomy moxHa 3pobuTi BUCHOBOK, WO KOHCTUTYLiOHani3alis — Le cknagHe i 6aratorpaHHe sBule,
AKe oXomntoe cob0ot0 AiANbHICTb PiI3HOMaHITHMX IHCTUTYLI MPaBOTBOPYOro, MPaBO3acTOCOBHOIO 1 Npa-
BOpeanisauiiHoro npotecy, pisHoMaHiTHi opmu, meToam, cnocobu Ta 3acobu ix AiANbHOCTI, AKi cnpaAmo-
BaHi Ha BTineHHA npunuciB OCHOBHOroO 3aKOHY y HaUiOHanbHy NPaKTUKY AepaBOTBOPEHHA. BoHa mae
METOI0, Mo-neplue, HanbinbLL NOBHe | TOYUHe BIATBOPEHHSA NOOXeHb KOHCTUTYLIT YKpaiHM Ak NpaBoOBOro
aKTy, WO NocifaEe NpoBigHe MicLe B HALiOHAMNbHIM MPaBOBill CUCTEMI, MA€ HANBULLY OPUANYHY CUAAY i BU-
CTyMNa€e NpPiopUTETHNM MPABOYTBOPIOIYMM YNHHUKOM Y BITUN3HAHOMY 3aKOHOAABCTBI, No-apyre, 3abes-
neyeHHa GyHKLiOHYBaHHA opraHiB Aep»<aBHOI BNaaW, OpraHiB MiCLLleBOro camoBpsAAyBaHHSA, iIHCTUTYTIB
rPOMaAHCbKOro CyCniNibCTBa Ta IHWKWX IHCTUTYLIN Y BU3HaUeHNX KOHCTUTYL i€ popManbHO-I0pUANYHUX
pamKax Ta 3abe3neyeHHs peanisadii NPUHUUNY BU3HAHHA IOAUHN HAMBULLOO CoLianbHOI0 LiHHICTIO. bes-
YMOBHO, 061iBa 3a3HauyeHi acneKkTy aye BaxkIuBi 3 TOUKM 30py peanisauii OCHOBHOro 3akoHy i nochi-
[AOBHOI KOHCTUTYLiOHani3auii CycninbHUX BiAHOCUH B YKpaTHi.

Mepwwnin acneKkT CNPAMOBAaHUN Ha NOC/IAOBHE BUPaXeHHA HOPMAaTMBHOIO 3MicTy KoHcTuTyuii YKpai-
HW Y MOTOYHOMY 3aKOHOAABCTBI, Lo AeTanisye i po3BmBae npunmcy OCHOBHOIO 3aKoHy. «l Lie Tomy, - nuLue
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T. No#opo»KHa, - o Hopmn KoHCTUTYLiT YKpaiHu (AK BiOMO) € HaMBULWMM MaTepiaflbHUM KpUTEPIEM Mpa-
Ba. Yce, WO MiCTUTbCA | BUABNAETLCA Y MPaBi, MyCUTb BifMOBIiAATN KOHCTUTYLINHUM HOpMaMm. KoHCTuTyLiA
Ma€ HaMBULLY KOPUAMNYHY CUITY, € NPMMATOM BiHOCHO BCiX iHWIMX HOPM. [ONOBHI Lini, 3akpinneHi B KoHcTu-
TyUil YKpaiHu, € NpOBIAHNMM OPIEHTUPAMMU | A1 HOPMOTBOPYOTro npouecy, i AnA JiANbHOCTI 3 peanisauii
npaBoBux HOpM. Hopmn KOHCTUTYLiT, NOPIBHAHO 3 rany3eBrMmn HOPMaMu, MatloTb BULLY IOPUANYHY CUTY B
iepapxii NpaBOBMX HOPM i € 3acagHUUMMM (3BiAcK 1 Ha3Ba — OCHOBHWI 3aKOH AepaBu)» [21, ¢. 279]. MNpu
LibOMy BTiNeHHA npunucis KoHCTUTYLIT YKpaiHn Ma€ BigbyBaTVCA He TiNIbKM Y MPaBOBUX akTax KOHCTUTY-
LiHOro Npaga, a 1 iHWKX rany3en npasa. K 3a3Havae 3 uboro npueogy 0. KpoxiHa, KOHCTUTYLiOHani-
3auifa (rany3eBoro 3aKOHOAABCTBA) BUPAXKAE AKICTb BepXOBEHCTBA KOHCTUTYLIT ... 11 3ab6e3neyeHHs Bia-
NOBIZHOCTI 1 YCixX 3aKOHIB i Nif3aKOHHMX aKTiB, L0 BUABNAETLCA B TPbOX acneKTax: no-rneplue, HanbinbLw
3HauyLi rany3esi BiGHOCUHN MaloTb NPAME 3aKpinieHHA B KOHCTUTYUIT 1 perynioTbca 3a 4ONOMOroH0
peanisauii mexaHiamy npamoi gii Hopm OCHOBHOTIO 3aKOHY; NO-Apyre, rany3eBe 3aKOHOAABCTBO Perysioe
BiAMOBiAHE KONO CYCMifIbHNX BiAHOCKH YiTKO JO NosnoeHb KOHCTUTYUIT 1 Mig CYAOBUM KOHCTUTYLIHAM
KOHTpOJIeM; NO-TPETE, KOHCTUTYLiOHaNi3aLia € cnoco6om NofonaHHA KOHKYpPeHLii MpaBoBKX HOPM i BU-
pileHHA opuandyHNxX KoHdnikTie [23, c. 112].

KoHcTuTyuioHanisauia BiTYN3HAHOI NPaBOBOI CUCTEMU — Lie Ti JOKOPIHHI 3MiHW HaLiOHa/IbHOrO 3aKo-
HOZABCTBA, AKi 33 CBOIM XapaKTepoM Ta MacLITabHICTIO MaloTb 3abe3neynTi MofepHisauito ranysen Haui-
OHasnbHOro Npasa (Nepernag YMHHOro 3aKOHOAABCTBA, CKaCyBaHHA HOPMATUBHMX aKTiB, AKi He Bignosiga-
t0Tb NonokeHHAM OCHOBHOTO 3aKOHY, MPUIHATTA HOBUX 3aKOHIB) i MpaBonopAAKy B YKpaiHi (B TOMy umchi
YAOCKOHaNUTN CUCTEMY NMPaBOOXOPOHHNX OPraHiB, CYyAOBOI CUCTEMM, 3aKOHOABUOI TEXHIKM Ta 3aKOHO-
[aBYOro NpoLecy ToLo), KOHCTUTYLINHO YNOpAAKYBaTX Pi3HOMaHITHI cdepu CycninbHOro XUTTA i YiTKO
BM3HAUUTK MeXi NOBHOBa)KeHb OpraHiB fiepaBHol Bfagn Ta MiCLLeBOro caMoBpAdyBaHHA, NiABULLNTY
edeKTUBHICTb iX QYHKLiOHYBaHHA Ha OCHOBI MPUHLIMMIB BEPXOBEHCTBA NpaBa, MPiopUTETHOCTI NpaB Jto-
AVHW, HapoaoBiaaaa, nofdiny Aep»kaBHoi BAaAn i T. iH., palioHanisysaTn AepaBHe ynpasniHHA, JeMOKpa-
TUYHO HAMOBHUTM 3MICT CYCMiIbHUX BiJHOCWH i KOHCTUTYLIIHO pernameHTyBaTy couiasibHi 3B'A3KN MiX
pi3HOMaHITHUMM Cy6'eKTamm.

[HWNIM acneKT KOHCTUTYLioHani3auii BiTYUM3HAHOI NPaBOBOI CUCTEMU MOBUHEH ByTW CNPAMOBAHWIA Ha
3abe3neuyeHHA GYHKLiIOHYBaHHA OpraHiB epr>kaBHOI Blajm, OpraHis MicLLeBOro caMoBpAAYyBaHHs, iHCTU-
TYTiB rPOMaAAHCbKOro CYCMninbCTBa Ta iHWWX iHCTUTYLiA Y BU3HaYeHuX OCHOBHMM 3akoHOM dbopmarb-
HO-IOPUAMYHKX paMKax. AK 3a3Havae 3 uboro npueogy T. [logopoxHa, Nnpobnema KOHCTUTYLiOHani3auil
NpaBOBOI CMCTEMU YKPaiHN Ma€ Barome 3Ha4YeHHA He TiNbKy ANA BUPILLEHHA CYTO HayKOBMX 3aBAaHb, a i1
AR PUANYHOI MPAKTUYHOT AiANbHOCTI, afe NpaBo 30pieHTOBaHe Ha 3abe3neyeHHs cycninbCcTBa cnedi-
aNbHUM IOPUANYHMM iIHCTPYMEHTapPIiEM, NPU3HAYEHVIM ANA JOCATHEHHA BaXXMBUX Linen [21, c. 277].

MocnignoBHa KOHCTUTYLOHaNi3auia BiTYUM3HAHOT NpaBoBoOi cucTemu i y cdepi MpaBoTBOPEHHS, iy chepi
NpakTUKN GYHKLIOHYBaHHA OpraHiB fep»aBHOI BNafu, OpraHiB MicCLLeBOro caMoBpAAYBaHHS, iIHCTUTYTIB
rPOMaAHCbKOro CyCrifibCTBA Ta iHLINX IHCTUTYLI Ma€e CBOT 0COONNBOCTI, BUXOAAUM 3 0COOIMBOCTEN KOH-
CTUTYUIAHOT pernameHTaLlii Ta CTaHy BiTYM3HAHOMO 3aKOHOAABCTBA, A TaKOX i3 GaKTUUYHOI NPAKTUKMN OYHK-
LioHyBaHHA BigNOBIAHMX IHCTUTYTIB B KpaiHi. OfHaK B Linomy BoHa ABNsi€ COO600 MofepHi3aLito NpaBoBol
cmcTemu, it yaoCKoHasneHHs, kov Hopmy OCHOBHOTO 3aKOHY MPOHM3YIOTb BCi i efleMeHTU, npoLec nepma-
HEHTHOro 06'eKTUBYBAHHA Y 3aKOHOAABCTBI YKpaiHu i BITYUM3HAHIN NPaKTULi AepKaBOTBOPEHHA KOHCTU-
TYLiNHUX NPaBOYCTAHOBOK, ife Ta 3acaf, AKi XapaKTepu3ylTb AEMOKPATUYHICTb YKpaiHCbKOI AepKaBuy,
CNPUAHATTA BITYN3HAHUMU 3aKOHOAABLAMM BMPOOIEHNX CBITOBOIO CMifIbHOTOK MiXXHAapPOAHUX CTaHAdap-
TiB B ranysi KOHCTUTYLiOHanNi3my, Lo, Y CBOIO Yepry, cnpuse 3abe3neyeHHo NpaBonopsaakKy B YKpaiHi.

Llinkom MOXHa noroguTnca 3 BUC/IOBIEHOIO Y MPaBOBIii HayLi AYMKOIO, O NPaBONOPAAOK — Lie CKnag-
He coujianbHe ABNLLUEe, AKe CKNAafaEeTbCA Nif BMANBOM COLianbHNX, MOPanbHUX, OPUANYHUX, EKOHOMIYHNX,
NONITUYHUX BiAHOCUH. Lle 06'eKTMBHO Ta Cy6'€KTMBHO OOYMOBMIEHWIA CTaH CYCMifIbHUX BiJHOCWH, AKUIA
XapaKTepusyeTbCA iX BHYTPILLHIM NOrOAXEHHAM, YPerynboBaHiCTIO, BiANOBIAHICTIO MPUHLMMIam Npasa, a
TaKOX AeMOKPaTUYHMM, TYMaHICTUYHVM Ta MOPaibHUM LiHHOCTAM. TOMy NpaBOBMI MOPAROK CAif po3-
rnAfaT! O4HOYACHO B KOHTEKCTi COLiOKYNbTYPHOI Ta HOPMaTMBHOI Napagurmu, a 3abesneyeHHs npaBo-
nopAaKy € OAHUM 3 OCHOBHUX HanpsaMiB AiANbHOCTI fepKaBy, 3 ornAay Ha 6e3neKky NoAuHNU, OXOPOHY il
npas i ceobop. [lep)kaBa CTaHOBUTb HaBaXKNUBILLY NaHKY NPaBONOPAAKY AK BAAAHUN Cy6'eKT, Lo Noro
3abe3neyye 1 OXOPOHAE CUCTEMY KOHCTUTYLIMHMX LiiHHOCTeN [22, c. 2].

Takum YMHOM MOXHa CKa3aTW, WO KOHCTUTYLINHUI MPaBOMOpPAAOK — OCHOBA MPaBOBOro »KUTTA B
YKpaiHi. be3 Hboro NnpaBonopAAoK HemucAMMMin. BiH BUCTynae A8pomMm, LieHTpanbHUM eeMeHTOM NpaBo-
nopAAKy, BU3Haya€e NapaMeTpu NpaBoBOro ByTTA Aep)kaBu i CyCninbCTBa Ta MexaHi3m Noro 3abesneyeH-
HA, WO B KiHLIEBOMY paxyHKY 3abe3neuye BNOpARKOBaHNIA CTaH yCix cdep CyCniNbHOro XXUTTA, AifANbHICTb
OopraHiB fiep»kaBHoI Brlain, MiCLLleBOro CaMoBpPAAYBaHHA, iIHCTUTYTIB IPOMafAHCLKOro CyCrnifibCcTBa Ta no-
BeliHKY rpOMaJAH y BU3HaYeHMX NpaBoM napameTpax. KOHCTUTYLIHMI NpaBONoOpAAoK ABASAE COO0I0 AK
HOpPMaTUBHY 6a3y, AKa Ha HaMBULLOMY KOHCTUTYLLINHOMY PiBHi 3aKpinsoe Moaeni, CTaHZapTU Ta 3pasKu
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NoBefiHKM B TUNOBUX NPaBOBUX CUTYyaLifAX CYCNiNbHUX BIiAHOCUMH YYaCHUKIB NPaBOBOro NopaAaKy, Tak i
MeXaHi3M BMPOBaAKeHHA TakMX MPaBOBUX i | MOBEAIHKM yYaCHMKIB Ha MpaKTuLi, peanisalii KOHCTUTY-
LifHMX NPUNKCIB Y NPaKTULi BITYM3HAHOIO AEPKaBOTBOPEHHS i NpaBOTBOPEHHS. BiH ABnAe coboto Kap-
Kac NpaBoOBOI peasibHOCTi, AKNI BU3HaYa€ Ta 3abe3neyye NpaBoBi OCHOBU QYHKLiOHYBaHHA CyCMinbCTBa i
[epaBWu, CTaH CyCnifibHUX BiJHOCUH, LLIO XapaKTepu3ye CTYMiHb 3340BOJIEHHA YYaCHUKaMN LUX BiAHOCUH
CBOIX MpaB, cBO6OA Ta iHTepeciB BiANOBIAHO A0 BMMOT i NPUHLMMIB BEPXOBEHCTBA NPaBa, rapaHTYETbCA
[epKaBoto Ta iHWUMN CYCNiNbHO-NOMITUYHUMU IHCTUTYTaMMU.

BucHoBKM. OTXKe, KOHCTUTYLiINHNIM NPaBOMOPAROK — Lie BU3HavyeHnn Ha piBHi OCHOBHOIO 3aKoHy
AKICHUI NPaBOBUI CTaH, SKNI ABNAE COOO0I0 coLlianbHO-LiHHICHI CTaHAAPTV (€TaNIOH) HANEXXHOT MOBEiHKM
Cy6’€eKTIB NPaBOBUX BIAHOCKH, LLIO PEMPE3EHTYETbCA B PaMKax CTPYKTYPU MeXaHi3My fep»aBu i Cycnifib-
CTBa Ta CnpuAe peanisauil Ha NPaKTUL CUCTEMW CYCMiIbHUX BiAHOCKH Y 3afiaHX KOHCTUTYL €0 napame-
Tpax AnA JOCATHEHHA CYCrinbHO KOPUCHOT MeTn — epeKTUBHOTO 3abe3neyeHHs NpaB i cBOOO NOANHM i
rpomagsaHuHa, 36anaHcyBaHHA M rapMoHisaLlii colianbHMX Ta iHAWBIAYanbHWX iHTepeciB, NPaBOBOI BMO-
pPARKOBAHOCTI opraHisadii Ta GyHKLiOHYBaHHA AepXaBu i CycninbCTaa.

'AHomauiﬂ.

CraTTA NprcBAYEHa aKTyasbHill Mpobnemi Cy4acHOro PO3yMiHHA KOHCTUTYLIIMHOrO npaBonopaaky. B
po06OoTi 3AINCHIOETLCA AOCNIAKEHHA peHOMeHY NPaBOMOPAAKY, ICHYIOUI Y BITUM3HAHIN | 3apyOixkHil Hay-
KOBIl IOPUANYHIN NiTepaTypi Nigxoan 4O PO3KPUTTA MOro NPaBoBOI MPMPOAN. AHaNI3yOTbCA XapaKTepHi
PUCK KOHCTUTYLINHOTO NPaBONOPAAKY, BUOKPEMIIOIOTLCA CKNAAHUKM, AKI XapaKTepu3yloTb NOro BaxKin-
BiCTb y dopMyBaHHi YKpaiHu K 1eMOKpPaTUYHOT, NPaBOBOI fiepKaBMu.

'Annota tion.

The article is devoted to the topical problem of modern understanding of constitutional law and order.
The paper examines the phenomenon of nomocracy together with the existing in national and foreign
scientific legal literature approaches to the disclosure of its legal nature. The characteristic features of the
constitutional legal order are analyzed, the components that characterize its importance in the formation
of Ukraine as a democratic, legal state are singled out.
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V LEGAL ISSUES OF COMBATING ACTS
OF UNLAWFUL INTERFERENCE IN THE
ACTIVITIES OF CIVIL AVIATION: AN
INTERNATIONAL LEGAL STUDY

lMpaeoei numaHHsi 60pomb6u 3 akmaMu He3aKOHHO20 8MpPYYaHHS 8
dissnbHicmb yueinbHOI asiauii: Mi>kHapOOHO-rpasoee 00C1iOXKeHHS

'Moshnyaga Lyubov, Yermolenko-Kniazieva Liliia

Key words:
international crimes, international aviation safety, international crime, implementation of an act
of violence against a person, destruction of an aircraft, destruction or damage to aeronautical
equipment or interference with its operation, reporting explicitly false information and creation
thus the threat of aircraft safety in Flight, violation of aviation safety, capture of an aircraft, illegal
intervention in the activity of civil aviation.

Kniouvosi cnoBa:
3/104UHU MiXHAapPOOH020 Xapakmepy, 6e3neka MixkHapoOHOI asiauyii, CKaod 3/104UHY MiXHAPOOHO20
xapakmepy, 30ilicHeHHA akmy HACus1/1a 8iOHOCHO 0cobu, pyUHY8AHHA NOBIMPAHO20 CYOHd,
pyUHy8aHHsA abo NOWKOOXeHHS depoHasieauiliHo2o 06;1a0HaHHA abo 8mpyyaHHs 8 lio2o
ekcnIyamauito, NogiooMJieHHA ABHO NOMUJIKOBUX 8idoMocmeli | CMBOPeHHA MUM CaMum
3a2po3u 6e3neku NOBIMPAHO20 CyOHA 8 N0JIbOMI, NOpyweHHI agiayiliHoi 6e3neku, 3axonsieHHs
NnosimpsAHO20 CyOHd, HE3AKOHHO20 8MPYYdHHS 8 Ois/IbHICMb UUBisIbHOI asiayii.

'Bc-ryn. IcTopryHO Npobnema 60poTbLOM 3 aKTaMU HE3AKOHHOTO BTPYYaHHA B QifNbHICTb LMBINbHOI
aBiaLii rocTpo noctana 3 gpyroi NonoBMHU XX CT., KOAU Lel BUA TPaHCMOPTY HabyB 0cobamBoi nonynsap-
HOCTi, MPO WO CBiAYaTb YNCIIEHHI TEPOPUCTMYHI aTaky Ha NiTaku, cepen HalnbinbL BijOMUX BapTO Bif3Ha-
ynTU: — 3aXOMeHHsA NiTaka Boeing 737-2H6 manamsincbkoi HauioHanbHOT aBiakomnaHii Malaysian Airlines
System HeBigoMumu ocobamu 4 rpyaHa 1977 p.; — cnpoba 3axonneHHA nitaka Ty-154 pagAaHcbKoto CiM'elo
OBeukiHunx 8 6epe3Ha 1988 p.; — 3axoneHHs nitaka Boeing 737-247 aiakomnaHii Xiamen Airlines Tepo-
puctom 2 xoBTHA 1990 p.; — 3axoneHHa nitaka Airbus A300B2-1C aBiakomnaHii Air France Tepopuctamu
24 rpynHa 1994 p.; — 3axonneHHa naiHepa Boeing 747 aBiakomnaHii All Nippon Airways ogHUM i3 nacaxu-
piB 23 nunHA 1999 p.; — 3axonnieHHs nitaka A330 aBiakomnaHii Philippine Airlines 036poeHum rpaHaToto
Ta nictonetom Tepopuctom 25 TpaBHA 2000 p.; — 3axonyieHHA NacaXKMpPCbKux NiTakie Boeing 767-223ER,
175 United Airlines, Boeing 757-223, Boeing 757-222 y CLLA 11 BepecHsa 2001 p.; — cnpoba 3mMycuTu ekKi-
naknanHepa komnaHii Alitalia 3miHUTV Kypc pagHuK npeactaBHUUTBa KasaxctaHy y FOHECKO 24 kBiTHA
2011 p.; — 3axonneHHA Ta BUKpadeHHs NnaiHepa Boeing 767 aBiakomnawii Ethiopian Airlines gpyrum ni-
notom 17 ntotoro 2014 p.. MNeplumm B icTOpil He3anexHol YKpaiHM akTOM He3aKOHHOro BTPyYaHHA B fi-
ANbHICTb LMBINbHOI aBiauii 6yno 3HMLLEeHHA Manal3iicbKoro nitaka «Boeing-777» aBiakomnaHii Malaysia
Airlines nig Tope3sowm, wo ctanocb 17 nunHa 2014 p. [25, c. 106].

OTXe, nounHatoum 3 Apyroi nonoBuHM XX cT. npobnema 60poTbby 3 TakKMMU NPOTUMPABHUMU
aKTaMu nocTana rocTpo, Wo 3yMOBW/IO BifMOBIQHMI PO3BUTOK Mi>KHapPOAHOI Ta BiTYM3HAHOI HOPMa-
TUBHO-NPaBOBOI 6a3n. Y BKazaHOMY KOHTEKCTi MiXKHapOAHO CNifibHOTOK BYN0 MPUAHATO TakKi akTu
Mi>KHapoZHOro piBHA: KoHBeHLi0 Npo 60poTbby 3 HE3aKOHHMM 3aXOMNJIEHHAM MOBITPAHUX CyfeH (y
laasi 16 rpyaHa 1970 p.) [7], KoHBeHUio npo 60poTbOy 3 HE3aKOHHUMU aKTaMu, CMPAMOBAHUMU NPOTH
6e3nekun UMBINbHOT aBiauii (y MoHpeani 23 BepecHa 1971 p.) [5], KoHBeHLi0 Npo NpaBoMNoOpyLUEHHA
Ta feAki iHWi gii, BUMHeHi Ha 6opTy nosiTpAHoro cyaHa (y Tokio 14 BepecHa 1963 p.) [8]. K 3ayBaxye
A.B. ®ininnog.,3 2010 no 2014 pp. Ha piBHi MixXHapoaHoT opraHisauii ymeinbHoi aBiauii (IKAO) nposia-
HUMW aBiaUiHUMK AepXkaBaMy NiANUCAHO Taki JOKYMEHTU, MOKANKaHi 3anpoBagnT HOBUI MiXKHa-
poAHUI NpaBonopAAoK wWoao 60poTbby 3 akTamMy He3aKOHHOTO BTPy4YaHHs: MNeKiHCbKy KOHBeHLUito
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Bif 10 BepecHA 2010 p. [6], MekiHcbkun npoTokon Big 10 BepecHa 2010 p. [18] Ta MoHpeanbCbKunii
npoTokon Bif 4 KBiTHA 2014 p..

[0NOBHOK Memolo CTaTTi € AOCTIAXEHHA MOHATTA 3/10YMHIB Mi>KHAPOAHOIO XapakTepy i ix knacudika-
Ui, a TaKOX NpoaHani3oBaHO Mi>kHapOAHO-MPaBOBi aKTK LWoA0 60poTbOM i3 BKa3aHUMK BUAAMK Ta KaTe-
ropiAMu 3N0UYNHIB.

AHani3 HayKkoBMX pocnigKeHb. BkasaHe NTaHHA po3rnAganoca B HAYKOBMX NpauAX BiTYM3HAHMX Ta
3apyb6ixHux aBTopis: |. Kapneu, M. banmypatos, M. Yepkec, C. lueHko, I. Jlykawyk, A. Haymos, C. JInxosa,
M. CBuCTyneHKo Ta iHLWi, Npaui AKMX CBig4YaTb NPO MeBHy yBary Ao AaHOI NpobieMaTnKky, afne BOHU He
BMYEPMYOTb YCIO iT CKNagHiCTb.

3aranbHi TEOpeTUYHi OCHOBM yrof fiep»aB i3 3abe3neyeHHA 6e3neKkun LMBINbHOI aBialii focnigKysanu-
cA B poboTax iHo3eMHux HaykoBuiB: O. [Ix. JliciuiHa, Xyra I>kedaHra, PyBaHTica AbelipaHTe, Nona CriBeHa
Jemnci Ta iH., parmeHTapHO NeBHi Npobnemu Wopao yroa YKpaiHu no 3abesneyeHH0 LUMBINbHOI aBiaLlii,
6ynu npegMeToM AOCHIAXEHb BiTYUM3HAHMX HayKoBLUiB: Pyxoro B.l., 3agopoxHoro O.B., BypomeHcbKoro
M.B., binoubkoro C.[1., Packanesa M.O., ®ininosa A.B., lpuroposa O.B.. OgHaK BOHW He MiCTATb €ANHOIO
Ta CMCTEMATM30BAHOrO MiAXOAY A0 BM3HAYEHHA Ta cucTeMaTtm3alil MixXHapoAHO-MPaBoBUX yrof YKpaiHu
wopno 3abe3neyeHHs 6e3nekn UMBINbHOI aBiaLii Ta Npobnem LWoAo NPaBOBOro MexaHiamy 3abesneyeHHs
BMKOHaHHA TaKMX yrof Ha Cy4acHoMy eTani.

AKTyanbHicTb 06paHOi TemaTuKN gocnigKeHHA. BepxosHa Paga Ykpainum 21.03.2017 p. yxBanuna
3akoH «[po [depxaBHy nporpamy asiaLiHoi 6e3neku umsinbHOT aBiauii» N21956-VIIl. Y npeambyni 3akoHy
3a3HauyeHo, Lo Nporpama po3pobneHa BianoBigHo Ao KoHuenuii npo mixkHapoaHy UMBinbHY aBiauito (Yn-
Karo, 7 rpyaHa 1994 poky), logatky 17 go Hei Ta yrog, Wo BUNANBaTb i3 y4acTi YKpaiHu B pAAQI KOHBEH-
Ui npo 3anobiraHHA akTam He3aKOHHOTO BTPYYaHHsA B 6e3neKy umMBinbHOT aBiaLii Ta kepisHuUTBa IKAO 3
aBiauiniHoi 6e3neku (IKAO Doc. 8973), a TakoX iHWNX MiXXHapoaHuX akTiB (Pesontouii PB OOH N213730 Ta
aKTiB 3aKOHOZABCTBA YKpaiHW.

OpfHak BITUM3HAHIV BOKTPUHI Mi>KHapOAHOro MOBITPAHOrO NpaBa, Ha NigcTasi cTatTi 12 YnkasbKoi
KOHBEHL|ii Npo MiXXHapOoAHyY LIMBINbHY aBialito, 4O NOro Axkepen BigHeCeHO MiXKHapOAHUI JOroBip, CTaH-
JapTu LWOAO NOMbOTIB HAA BIAKPUTMM MOPEM, Y TOW XKe Yac TeXHIYHi CTaHZapTy, MPaKT/Ka Ta KepiBHMLTBA,
yxBaneHi Mi>kHapoaHoo opraHi3aui€lo UMBINbHOI aBiaLil, He € fXepenamn Mi>KHapOAHOro NOBITPAHOIO
npasa [3]. Ha npoTrBary BkazaHoMy, 3apybi>kHa JOKTPVHA 4O AXepen MiXKHapOAHOro NOBITPAHOro Npasa
BiJHOCUTb: HaLiOHaNbHe 3aKOHOAABCTBO, JOrOBOPY MiXK AepaBamu Ta aBiakOMMaHiAMM, JOrOBOPU MiX
aBiakoMMaHisAMM Ta 3arajibHi MPUHLMNN Mi>KHapogHoro npaea. [1, ¢.3].

Buknag ocHoBHOro martepiany. YkpaiHa 6epe yyacTtb y 6inbL ik 70-Tv ABOCTOPOHHIX Mi>KHAapPOAHWX
[JOroBopax npo NoBiTPAHe CMONyYeHHs, a TakoX 3 1992 poKy € yyacHnkom MixXHapofHOI opraHisauii
umeinbHoi aBiauii (IKAO), 3 1999 poky — €BponelicbKoi KoHbepeHUii 3 umBinbHOT aBiauii (EKLLA) Ta 3 2004
poKy — EBponecbKoi opraHisauii 3 6e3nekun aepoHasirayii «€BpoKoHTponb» [14]. MopAaa 3 HaBegeHUMHA
Bule yropamu, YKpaiHa € yyacHUKOM yrogm npo «Bigkpute He6o» (Open Sky), Yrogn npo cTBOpeHHs
cninbHoro asiauinHoro npoctopy (Yroga CAI), Yroan YkpaiHu 3 €C npo neBHi acneKkTy NOBITPAHOro Cro-
nyyeHHs, 6epe yyactb B Yrogi B pamkax CHJ] «[po noBiTpsAHi cnonyyeHHs».

CyyacHa HayKa MiKHAapOAHOro MOBITPAHOrO MpaBa BU3HAE, WO NPUHUMN yO6e3neyeHHA LUBINbHOI
aBialii € 3ara/ibHOBU3HaHNM rany3eBMM NPUHLMMIOM MiXXHapOAHOro npaBa. TakoX aKTyalbHUM € NOMu-
6N1eHHA 3a3HauYeHOro NPUHLUMMY Ta BU3HAHHA NPUHUMNY y6e3neyeHHs NosboTiB Y NOBITPAHOMY NPOCTOPI
[24]. MpaBoBWIA 3MICT BKa3aHOIO NPUHLUUMY Y BiTYM3HAHIA OOKTPVHI MiXXHapOAHOro NpaBa pPO3yMIi€TbCA
AK 0OOB'A30K AepKaB BXMBATU BCiX 3aX04iB, WOO «MiXKHAPOOHA YusibHA dsiayia mo2i1a po3susamucs
6e3ne4HUM ma 8NOPAOKOBAHUM YUHOM», i3 LLIED METOI Aep»KaBu NMOBUHHI «cnpuamu 6e3neyi noseomis y
MiXXHApOOHit aepoHasizauii» [9]. Y 3apybixkHii [OKTPUHI NpuHLMN 3abe3neyeHHs 6e3neKu LMBIIbHOT aBia-
uii cniBBiZHOCKTBCA i3 ABOMa acneKTamu: By3bKUM (Cymo mexHi4Hi 3axo0u ma cmaHoapmu 6e3neku nosi-
MpAHUX CyOeH, iX OKpeMux esieMeHmie ma op2aHizayitiHux 3axo0dig) Ta WMPOKUM colianbHUM (bopomeba
3 AKMAmu He3aKOHHO20 8MPyYaHHsA 8 OiflbHicmb yuegineHoi asiauil) [12]. Ha nigcTasi aHanisy pisHux rpyn
HopM YnKa3bKoi KOHBeHLUii 6yna Bxutn cnpoba chopmyBaTyi HOBE PO3YMiIHHA BKa3aHOrO NPUHLIANY, AKUA,
AK CTBEPAKYIOTb MEBHi HAayKOBLi, CKNaJa€eTbCsA i3 TPbOX CKAaAoBUX: CyTo 6e3neKka LMBINbHMX NOBITPAHKX
cyneH (cT.cT. 46, 5, 15, 8, 69 Ynkasbkoi KOHBeHLi), 6e3nekKa iHWKX chep XKNUTTSA, AKY Hece B cObi 310BXKIMBaH-
Hs1 UMBINbHOLO aBiaui€to (N.b ¢1.9, c1.35 Ta 64 YnKa3bKOT KOHBEHLiT), CTBOPEHHA HafIHOIO 1 eKOHOMIYHOTO
NOBITPAHOrO TPAHMOPTY, Ta CNPUAHHA NiIABULLEHHIO 6€3MNeKn MiXXHAPOAHMX NOBITPAHKX CNONyYeHb (CT. 44
YumkasbKkoi KoHBeHLUiT) [12, c.637]. Y HOBITHI 3apy6ixKHill LOKTPUHI MiXXHapOAHOro Npaga NoLIMpeHa AyMKa
npo Te, wo nogii B CLLUA 11.09.2001 poKy CIPUYNHUAN BUHUKHEHHA NOCTMOAEPHICTCbKOrO Nigxoay, AKAN
[0Ja€ COoLianbHOro acneKTy Ta KOPNopaTUBHOTO iHTEPECY B HaMaraHHAX fep»kaB 3abe3neymnTu 3aranbHui
Mup Ta 6e3neky, e 60poTbba 3 TepOpPM3IMOM 3100yNa NEPLIOYEPrOBOrO 3HAUYEHHS.

JoKTpuHa B13Hayae NpuHUMN 3abesneyeHHA 6e3neKkun LMBINbHOI aBiaLlii AK y3aranbHeHW 060B'A30K
nepxaB 3abe3nevyBaty 6e3neyHnii Ta CTannin PO3BMTOK UMBINbHOI aBialii, He 3M10BXMBauM Heto. BiH
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OXOMJIIOE FPYNY HOPM Mi>KHaPOAHOrO NPaBa, AKi 3060B'A3YI0Tb feprkaBy 3abe3nevyBaTy 6e3neKy Nosbo-
TiB — safety (TexHiuHMI acnekT), 6e3neky aBiauii — security (bopoTbba 3 akTaMM He3aKOHHOTrO BTPYYaHHsA
B 6e3neky uUMBinbHOI aBiauii), a nicna nogin 2001 poky B CLUA cdopmyBanacs rpyna Hopm, AKi BBeNM 3a-
6GOPOHY 3/10BXMBATV LMBISIbHOIO aBiaLli€lo, OCKIIbKM 3MI0BXKUBAHHA HEKO MOXeE 3arpoXKyBaTu 3arajibHOMy
Mupy Ta 6e3newi. 3 oraaay Ha BUKaieHe, NOCTaE 3a HeobXifHe BU3HAUNTU, AIKi MiXkHapOoaHO-NPaBOBi HOP-
MU JiloTb Ha YHiBepcanbHOMY PiBHi, AKi 3000B’A3aHHA BOHN BCTAHOBIOIOTL ANA YKpaiHN Ta BU3HAuUTU
npaBoBY NPUPOAY TaKnNX HOPM.

YrKasbKy KOHBEHLiI0 MPO MiXXHapOAHY LMBiNbHY aBiauito 1944 poKy BBaXatoTb HaNBaXXIMBILLNM [xe-
penom MiHapoAHOro NoBiTPAHOro nNpaga. Y ii npeambyni 3aKkpinieHo, Wo ypaau Aep:as, AKi nignucanu
KOHBEHLIit0, AOCATNN 3roAn LWOAO NEeBHUX NPUHLMMIB i 3aX0AiB 3 TUM, W06 MiXKHapoAHa UMBiNbHa aBiaLis
Morfia po3BrBaTMCcA 6e3neyHnm i ynopsagkoBaHuM YnHom (safe and orderly manner), a MmaiibyTHin po3su-
TOK MiXXHapOAHOT LiMBINbHOT aBiaLlii MOXe 3Ha4YHO MiPOIO CMIPUATN BCTAHOBIEHHIO | NIATPUMAHHIO APYX-
61 Ta B3aEMOPO3YMIHHA MiXK HaLiAMM Ta HapoZJamu CBITY, TOAI AK 3/IOBXKMBAHHA HElO MOXKe CTBOPIOBATU
3arpos3y 3aranbHin 6e3neui ( threat to general security). KoHBeHLifA MiCTUTb HU3KY NONOXeHb, AKi chop-
MyBanncA AK NPUHLUNN Mi>KHAaPOAHOrO NpaBa — BM3HaHHA MOBHOMO Ta BUKJIIOYHOIO CyBepeHiTeTy Haj
NOBITPAHUM NPOCTOPOM, CBOGOAN NONBLOTIB HaZ BIAKPUTUM MOPEM Ta iH., KpiM Toro, Heto 6yno CTBOpeHO
MixHapopgHy opraHi3auito umBinbHoi aBiauii (IKAO), AKa ynoBHOBa)eHa CKepOoBYyBaTu AiANbHICTb AepKaB
B LinAX 3abe3neueHHA 6e3neKkun LMBINbHOT aBiaLii, po3pobnaT Ta NpUAMaTK CTaHAAPTH, PernamMmeHT Ta
peKoMeHAoBaHy MPaKTUKY, WO 3aKpinseHi B fofatkax A0 KOHBeHLUil i 3506ynu Ha3By — cTaHZapTu abo
(SARPs), BM3HaHi OKTpMHOI 060B'A3KOBMMU HOPMaMM Mi>KHapOAHOrO Npaga, y TOMy pasi, Konun gepxa-
BW He MOBIZOMNAIOTb MPO BiAXUIEHHA Bif iX BUKOHaHHA [19].

MonoeHHs YnkasbKoi KOHBeHLUiT 1944 poKy CTBOPUN YHiBepCaNibHY OCHOBY CMiBPOGITHULTBA AieXKaB
3 MeToto 3abe3neyeHHsn 6e3neKky UMBINbHOI aBiaLii, ix 3060B’A3anncA BUKOHyBaTy 187 fep»kaB, Y TOUMCI
1 YKpaiHa, Aka npureaHanaca fo KoHBeHLUii 1992 poky [20]. [onoBHMM HapbaHHAM KOHBEHLT € 3aKpinneH-
HA MPUHLMMNY BUBKTIIOYHOMO CyBEepPEHITETY fieprkaBy Hag NOBITPAHUM NMPOCTOPOM, L0 peani3yeTbca yepes
HWU3KY MOBHOBaKeHb, HAflaHMX lep>kaBaMm, Ta 3000B'A3aHb, AAKi BUMIMBAIOTb i3 KOHBeEHLi. Y HayLi 3ycTpiya-
€TbCA TOUKa 30pY, LLIO KOHBEHLiA MiCTUTb 3000B’A3aHHSA, AKi He NOTPebyIoTb Bif fep»KaB yXBasleHHA oKpe-
MOro 3aKOHOAABCTBA, BOHM 3800ynn Ha3By nNpaAmMUx abo camoBMKOHYBaHUX 3060B'A3aHb. Hanpuknag, y
CT.4 KOHBeHLUIT 3a3HaYeHoO, WO [OroBipHI AepKaBu 3060B'A3YI0TbCA HE BUKOPWCTOBYBATU LMBINIbHY aBia-
uito «0s15 6y0b-aKuX Yinel, AKIi He CyMICHI 3 Yinamu KoH8eHUil», CT. 8 nepepbayae, Wwo 6e3ninoTHi NoBITPAHI
CyaHa He MOXyTb 3HaXOAUTUCA B MOBITPAHOMY NPOCTOPI iHLWOT AeprkaBy 6e3 nonepeHbOro O3B0y L€l
[epaBu, a CT. 16 BU3HAYaE, WO AOroBipHa AeprkaBa Ma€ NpaBo MPOBeCTY OrnaAg NoBITPAHOro CyAHa, Wo
NpuU3emMnuiIoca um BianiTag, Ta nepesipuTn cepTndikaTy Ta iHWI AOKYMEHTM, AKi HeobXigHiI Ha niacTasi
KOHBeHLii. BKa3aHi nonoeHHs He NOTPebyIoTb Bif AepKaByW yXBaNeHH:A OKPeMMX HOPM B HaLliOHaIbHO-
My 3aKOHOZABCTBI, @ MOXYTb 6yTV BUKOHaHi fepKaBoto Ha NigCTaBi MONOMXeHb BKa3aHUX CTaTel.

BogHouac Hu3Ka cTaTell KOHBEHLii BUMarae Bif fep»kaB yXBa/leHHA HaLiOHaNIbHUX 3aKOHOAABUYMX aK-
TiB 3 MeTO peanizaLii 3060B'A3aHb, L0 MICTATbCA B KOHBEHLLT, iX Ha31BaloTb HECAMOBWKOHYBaHI, TaKi, WO
3a CBOEIK KOHCTPYKLIEIO Ta 3MiCTOM He MOXYTb CTaBaT aBTOHOMHVMW HOPMaMW, AKi PerysoloTb NeBHi
NpaBoBiAHOCUHN. [JO TaKNX MOXKHA Bi4HECTM MNONOXEHHA N.a. Ta b. CT.9 KOHBEHL, e BKa3aHO, WO AepKa-
BV YNOBHOBAXeHi 06MeXMTW U 3a60POHNUTU NONBbOTY IHO3EMHMX NOBITPAHUX CYZleH B iHTepecax rpomag-
CbKoi 6e3neku yepes BiliCbKOBY HEOOXiHICTb Y BUKITIOUHMX BUMNaZKax Ta B pa3i Haf3BMYaHNX OOCTaBUH;
CT.12 KOHBeHU;i, ie 3a3HayeHo, Lo KOXHa AOroBipHa AepaBa 3000B’'A3aHa yXBanuTy npasuia Ta nomno-
eHHsA, AKi BperynboByloTb MOMbOTU Ta MaHEBPU B NMOBITPAHOMY NPOCTOPI, i Taki NONOXKEHHA MOBUHHI
6y TV yHidiKoBaHi y HanbiNbL MOXNMBUIA CNOCI6 3 TUMK, LLO BCTaHOBJIEHI KOHBEHLi€ID; CT. 3 KOHBEHLI, Ae
nepenbayeHo 3060B'A3aHHA fepKaB 3abe3nedyBaT 6e3neKy LUMBINbHUX NOBITPAHMX CYAEH Nif Yac BCTa-
HOB/EHHA aepoHaBirauiiHmx npasun (n. d cT. 3); cT. 35 KOHBEHLT, Aie 3a3HAaYAETbCA, WO AepKaBa MOXe
06MeXINTY NepeBe3eHHA NeBHUX BaHTaXiB uepes CBOK TEPUTOPILD B LjinAx 3a6e3neyeHHs rpomMaiCbKoro
nopaaky Ta 6esnekun. Bci HaBefleHi NOMOMXeHHA BMMaratoTb Bifj AepaB YXBaJIeHHA 3aKOHOJABCTBa, Lo
Aasano 6 GyHKLioHanbHy 3MOry BUKOHaTX BUMOTY MOIoXeHb YnKa3bKoi KOHBEHLT 1944 poKy.

KoHBeHLiA MicTUTb AiK NpAMi 3060B’'A3aHHA AepaB, AKi He NOTPebyTb YXBaNleHHA HOPM HaLlioHasb-
HOro 3aKOHOAAaBCTBA N5 IX BMKOHaHHS, TaK i 3060B’'A3aHHA HECAMOBMKOHYBaHi, LLIO BYMaratTb Bifl AepKaB
YXBaJIeHHA OKPeMUX HOPMATUBHUX aKTiB 3 METOI BUKOHAHHA 3060B’A3aHb, BCTAHOBMEHUX KOHBEHL €.
Mpouec HopMaTMBHOIO perynoBaHHA BUKOHaHH:A 3060B’A3aHb, NepefbayeHnx KOHBEHL €, MOB'A3aHNI
3 HOPMOTBOPYOIO AiANBHICTIO Aep)KaBy, O 3a YMOBM Pi3HMX MPaBOBUX TpaauLiil CTaHOBUTb 0cobnmnBy
CKNaAHICTb Ta CNPUYMHAE 3HaYHI TPYAHOLLI, 3aAN1A NofjonaHHA AKMx 6yna ctBopeHa MixHapogaHa opra-
Hi3auiA UMBINbHOI aBiaLlii 3 NOBHOBaXX€HHAMM y3arasibHI0BaT Ta CMCTEeMaTN3yBaTK aBiaLliliHy MPaKTUKY.

BignosigHo go cT.12 YnkasbKoi KOHBEHLi, Ha KOXHY fep»aBy NOKNageHo 3060B'A3aHHA NiaTpUMy-
BaTW CBOI NpaBuia NoMboTiB YHIPIKOBaHMYM 10 HaNbiNbL MOXIMBOTO CTYMEHIO 3 TUMW, AKI BCTAHOBNEHI
KoHBeHLUieto. CTaTTA 37 KOHBeHLUIi nepenbayag, Wo KoxHa AOroBipHa AepaBa 3060B'A3Y€ETbCA CMiBMpa-
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LtoBaTK y 3a6e3neyeHHi MakCMManbHO MOXKMBOMO CTYMEHA OAHAKOBOCTI NpaBws, CTaHAAPTIB, NpoLeayp
i opraHisadii, Wo CTOCy0TbCA MOBITPAHNUX CYAEH, MepCcoHay, MOBITPAHUX TPAC i AOMNOMIPKHUX CYX0, 3 ycix
NUTaHb, B AKMX Taka OQHAKOBICTb NPaBW, CTaHAapPTIB, Npoueayp i opraHisauil, Wo CTOCYTbCA MOBITPA-
HUX CyfieH, NepcoHany, NOBITPAHMX Tpac i JOMOMIKHUX CIyX6, 3 YCiX NUTaHb, B AKNX Taka OJHAKOBICTb
CnpuATUME aepoHaBiraLii, Ta BgockoHantoBatu ii (5). Taknum ynHom, 188 neprkaB-uneHis IKAO matoTb no-
3UTUBHe 3000B'A3aHHA NPMBECTM Y BiAMOBIAHICTb MOMOXEHHA HaLiOHaNIbHOrO 3aKOHOAABCTBa O Mpa-
BW, MPaKTUKK Ta cTaHgapTiB (SARPs), po3pobneHux IKAO. Cuctematr3oBaHi pekoMeHaadlii, ctapgaapTi Ta
pekoMeHAoBaHa NpakTrKa BUKNageHi y dopmi goaaTkiB 4o YnkasbKoi KOHBeHLUT 1944 poKy, AKi yxBanio-
toTbcA 2/3 uneHamu Pagu IKAO Ta, AK NpaBuno, HabyBatloTb UNHHOCTI Yepes Tpu MicALi nicna ix onyoniky-
BaHHSA, AKLLO TiNbKKM 6inbLicTb Big uneHiB Acambnei IKAO He 3anepeunTb NPOTU TaKUX MpPaBu.

TpuBanum yac QOKTPMHA MiXKHapOAHOrO MpaBa He MOrla BU3HAUMTUCA 3 NPaBoBoto Npupogoto SARPs
AK OXKepena MiXXHapO4HOro NOBITPAHOMO NMpPaBa, OCKINIbKM KOHBEHLiAA He MICTUTb YiTKMX HOPM LLOAO Bif-
NoBiAaNbHOCTI fileprKaB 3a He NPVBeAEHHA BHYTPILLIHbOIO 3aKOHOAaBCTBa A0 BUMOr SARPs, a Tomy nuTaH-
HA IOPUANYHOT CUSIN TAKMX HOPM JOBIUI Yac 3anmLuanoca QUCKYCiHNM.

Cnig 3BepHYTY yBary Ha nonokeHHs cT.37 YnkasbKoi KOHBeHLi, fie 3a3HaueHo, Lo AepxaBu 3060B's-
3aHi cniBnpauoBaT AnA yxXBaneHHA HauioHaNbHMX NOSI0XKeHb 3aKOHOAABCTBA Y BiAMNOBIAHOCTI O HOPM
SARPs y HanbinbLu MOXNMBUIA CNOCI6 Ta Y pasi HEMOXMBOCTI Takoro abo 3HaYHOro BIAXWNEHHSA Bifl HUX,
[epKaByn 3000B'A3aHi NOBIAOMUTY NPO BigMIHHICTb ¥ NpakTuui. Y cT.38 YrKasbKoi KOHBeHLi BKa3aHo,
WO B pasi yxBaneHHA 3miH 4o SARPs Ta BigXuneHHA HauiOHaNbHOro 3aKOHOAABCTBA Bif BKa3aHMWX BU-
MOT, fiepKaBK 30608B'A3aHi NpoTArom 60-Tv OHIB NOBIAOMWUTY NPO TaKi BiAXMneHHA. AHani3youn BKasaHi
HOPMMW, CJlifl 3a3HaUMTK, LLO AEPXKaBM MaloTb NO3UTMBHE 3000B'A3aHHA rapMOHi3yBaTy HaLioHaNbHe 3a-
KOHOAABCTBO 3 nosioxeHHAMYU SARPs, a y BUMafKy BMHMKHEHHSA NOBITPAHOI MPUrogun, feprkaBa HecTume
BiANOBIAANbHICTb, AKLIO NPUrofa CNpUYNHEHa NOPYLLEHHAM AepXaBoto 060B’A3KY NPUBECTU BHYTPILLHE
3aKOHOZABCTBO Y BiAnoBigHicTb Ao BuMor SARPs. | B ubomy Bunagky Hopmu «soft law» - SARPs HabyBatoTb
de facto o3Hak 060B'A3KOBKX HOpM MpaBa «hard law» [13].

Y BiTYM3HAHIN HayLi TAKOE CNOCTEPIraeTbCA 3HaYHA Pi3HOMAHITHICTb MOMMALIB Ha LOPUANYHY NPUPOAY
SARPs, ogHi aBTOpy BBaXasnu ii Mi>kHapogHMY JOrOBOPaMy, iHLLI 3anepeyyioTb Le, BKasyoun, wo SARPs
€ HaCNigKoOM JiANbHOCTI Mi>KHAPOAHOT OpraHi3adii, a He y3rog»keHHa Boni Aepas [2, €.78), a gep»<aBu He
30608B'A3aHi foTprMyBaTMcA SARPS Ta MOXYTb Bif HUX BIACTYNUTKY, O4HAK HEAOTPUMAHHA NepeBisHNKOM
MiHIManbHWX CTaHZApPTIB, BUKNageHux B SARPs, Moxe npr3Bectu 1o 3a60poHY NepeBi3HMKY 3AiACHIOBaTM
MoNbOTMW, WO 3MYLLYE AepXkaBu y3rofKyBaTu 3akoHOAaBCTBO 3 SARPs [2, c.105).

BopHouac peski SARPs maoTb 060B'A3K0BUIA XapakTep, came Tomy IKAO, kepytounch cT.12 Ynkasbkoi
KOHBeHLii, po3pobuna npasuia NonboTiB Haf BIAKPUTUM MOPEM, WO BM3HAOTHCA 3araibHOOHOB'A3KOBM-
MV HOPMaMU MiXKHapOAHOro npasa.

KoHBeHLiA npo npaBonopyLleHHA Ta AedKi iHWi Aii, AKi BUMHEHI Ha 60pTYy NOBITPAHOro cyaHa, nia-
nuncaHa B Tokio 14.09.1963 p. (Tokilicbka KOHBeHUifA). BkazaHa koHBeHLUisA 6yna nignucaHa 14 BepecHsA
1963 pokKy Ta Habpana YMHHOCTI 4 rpyaHa 1969 poky, YKpaiHa npueaHanaca fo KoHBeHLUii 21 rpyaHa 1987
poKy Ha nigcTtasi Ykasy Mpe3ugii BepxosHoi Pagn YPCP, i3 3acTepexeHHAMY, WO BUPIiLLEHHA CMOPIB MOXe
3[iICHIOBATUCA Ha MNiACTaBi 3rogun BCiX CTOPIH CMOPY, Ta WO KOHBEHLIA He MOXe MopyLlyBaTu iHLWi 30-
60B'A3aHHA YKpaiHu. BinnosigHo fo cTaTTi 1 KOHBEHLi, BOHA 3aCTOCOBYETbCA 0 KPUMiHANIbHUX NPaBo-
nopyLleHb Ta A0 AN, AKi € UM He € NPaBOMOPYLLEHHAMM, OHAK 3arpPoxXyoTb 6e3neLi NoBITPAHOro CyaHa,
L0 BUMHATbCA 0cObamMu, AIKi 3HAXOAATbCA Ha Moro 6opTy, abo AKi 3arpoXyoTb NIATPUMAHHIO NOPALKY
Yy gUcuUMnAiHM Ha 6opTy NoBiTPAHOro cyaHa. CT. 12 KOHBEHLii OAHMM 3 BUAiB HE3AKOHHOTO JifiHHA BU3HAE
He3aKOHHe 3aXOMJIeHHA NMOBITPAHOIO CyAHa, WO BM3HAYAETbCA AK HE3aKOHHWI CUIOBUIA BMJIMB 3 METOIO
KepyBaHHA NOBITPAHUM CYAHOM UM MiArOTOBKOIO A0 TaKoro. [1o10XKeHHA KOHBEeHLUIT NignAranTb 3acTocy-
BaHHIO y TOMY BMMaAKy, KON MOBITPAHE CYAHO 3HaXOAMTbCA B MOJbOTI (3 MOMEHTY YBIMKHEHHSA ABUTYHIB
[0 3aBeplUeHHA Npobiry no 3niTHIN cMy3i abo BIAKPUTTA Ta 3aKPUTTA BCiX 30BHILWHIX ABepel (M. 2. CT. 5),
abo Ha nNoBepxHi BOAM Y BigKpUTOMY MOpi, ab0 Ha NOBEPXHIi, B Mexax TepuUTopil iHLLOT fepKaBK, OgHaK
MOJIOXKEHHA KOHBEHLi He NignAraloTb 3aCTOCYBaHHIO, AKLLO NYHKT BignpaB/ieHHA Ta MYHKT NPU3HaYeHHA
3HAXoAATbCA B MeXKax OfHiel aepasu (n. 1. ¢T. 5). 3riaHo 3 [NMaBot 3 KOHBEHLii, KOMaHAMP MOBITPAHOrO
CyOHa Ma€ NpaBo NPUMNUHATU KPUMiHaNbHI NPaBOMNOpYLIEeHHA Yu iHWi HebGe3neyuHi JiAHHA, AKi 3arpoxy-
10Tb 6e3neLi UMBINbHOI aBiaLil.

Pe3ynbTaTom TaKumx Ait Moxe 6y Ty 3acToCyBaHHA Gi3VUYHOT CUNK, 3aNyUYeHHA NacaXnpiB Ta BUCAKeH-
HA 0cobu, AKa 3arpoxye 6e3neLi LMBINbHOroO cyaHa B Oyab-AKil gepxasi. 3 meToto 3abe3neyeHHs Ge3ne-
K1 LMBINbHOT aBiaLii Ta y BUNaAKy BUMHEHHA Hebe3neyHux [iil Ta 3axX0omnieHHsA NOBITPAHOIo CyfiHa, Aepa-
B 3000B'A13aHi BXWTU BCiX 3aX0AiB AN NPUNMHEHHA 3aXOMNJIeHHA NOBITPAHOro cyAHa (CT. 12) Ta NpUAHATA
Ha CBOIlN TepuTOpii 0COBY, AKa BUMHANA He3aKOHHI Aii (cT. 13). KoHBeHLUis 30608'A3ye feprkaBy NpoBOAU-
TN NonepeaHE po3CifyBaHHA, yB'A3HIOBaTM 0COBY TiNbKM Y BUNaAKY BUMHEHHA HEO YroHy MNOBITPAHOro
CyOHa, OfiHaK BKa3aHi Aii MoXyTb 6yTv BXWTi Y BiANOBIAHOCTI 1O HaLioOHaNbHOro 3akoHoAdaBcTBa (CT. 13).
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CTOCOBHO iHLWKMX NPaBOMNOpYLIEHb, BifCYTHI 060B'A3KM AepKaBy LWOAO PO3C/ifyBaHHA TaKUX BUNAAKIB,
O[HaK 3aKpinyeHo, Wo Takum ocobam Mae 6yTn 3abe3neyeHo Takuii Xe piBeHb MPaBOBOrO 3aXMCTY, AK i
AR rpOMafsHUHA iep»KaBy, B AIKi Taka ocoba BncagxeHa. HeobxigHo 3BepHy T yBary, Wwo n. 2 cT. 16 KOoH-
BeHLUii nepeabayac, Lo KOHBEHLiA He BCTaHOBJIOE 060B'A3KY fepaB BuAaBaTy ocib, Aki BUMHMUAN Jii, Wwo
3arpoXkytoTb 6e3neLi LUMBinbHOI aBiaLii, O4HaK He BUKJTIUAETbCA MOXKUBICTD IX BuAaui B KpaiHy micus pe-
€CTpaLii NOBITPAHOro CyAHa, WoA0 AKOro 6yno BUMHEHO aKTU HE3aKOHHOIo BTpyJaHHsA (gani-AHB). Bigno-
BifHO [0 Nn. 1. CT. 16. KOHBEHLii NUTaHHA BUAAui MOXyTb OyTV BperyboBaHi Mixk Aep>kaBaMu-y4acHUKaMu
KOHBeHLii abo Ha niacTasi cnelianbHOro 4OroBopy NPO BMAavy oci6, AKi BUNHUAM KPUMiHaMbHI 311I04UHN,
abo Ha nigcTaBi cnewiasbHOrO BHYTPILUHBOIO 3aKOHY, AKUA NMOBUHEH iMMIEMEHTYBaTK MOSIOXKeHHA . 1.
CT. 16 KOHBEHLi.

Br3HauanbHMM, 3 TOUKM 30pYy AOCKOHANOCTI MexaHi3My nepecnigyBaHHA Ta 3anobiraHHA AHB, € no-
NOXEHHA CT. 2, B AKI 3a3HAYEHO, LWO: «KOAHe MONOXeHHA Liel KoHBeHLUiT He Byae TnymMaunTncA Taknum
YyrHOM, Wo6 [03BONANO YK 3060B'A3yBano Ao OyaAb-AKUX [ill CTOCOBHO KPUMiHaNIbHMX MPaBOMOpPYLLEHb
MONITUYHOIO XapaKTepy YN KPUMiHaIbHUX MPaBOMOpPYLUEHb, AKi FPYHTYIOTbCA Ha PacoBi AUCKPUMIHaLiT
yn penirinHin guckpumiHauiiv. TobTo, NoCUNaHHsA AepaBoto Ha Te, Lo AHB BUMHEHO came yepe3 NoniTny-
Hi, penirifHi UM pacoBi NepekoHaHHs, B MOBHI Mipi 3BiNbHAOTb AepKaBU Bif BUKOHAHHA 3000B'A3aHb 3a
BKa3aHO0 KOHBEeHLUi€l0. Y fOKTPMHI TOKiNCbKa KOHBEHLiAA HEOAHOPA30BO KPUTKKYBanacsa yepes Te, Wo He
BCTaHOBJIIOBaNa YiTKOro 3060B'A3aHHA AepaB po3CigyBaTy UM BUAaBaTh ocio, wo BumHunm AHB, a Ta-
KOX Yepes BifiCYTHICTb B KOHBEHLIii BM3HAHHS, L0 YIOH MOBITPAHOrO CYyAiHa € 3/TI04MHOM, XO4a KOHBEHLif
6yna ycniwHoo came y BU3HaueHHi, Wwo nesHi AHB € Hebe3neuHuMM Ans LMBINbHOI aBiaLlii, oAHaK He BCTa-
HOBJIIOBasa YiTKOro MexaHi3my po3B'A3aHHA BKa3aHMX Npobnem. AHanoriyHa Touka 30py 3yCTpiyaeTbcA
Y BITUM3HAHIN HayLi, le TaKOX BKa3yBasocs, WO HeUiTKiCTb KOHBeHLii BMMarana nofanbLioi poboTu 3 ii
YOOCKOHanNeHHs. Y 3aranbHoMy BUrnAgi, TOKiCbKa KOHBEHLiA BU3Hauuna B CT. 1, WO He3aKOHHi i, B TOMy
yrcni, YroH NoBITPAHOrO CyfHa, 3arpoxytoTb 6e3neLi LMBINbHOI aBiauii; AepMaBr-yYaCHUKN KOHBEHLiT
3000B'13aHi BCTaHOBJOBATU B HALliOHa/IbHOMY 3aKOHOZABCTBI MOJNTOXKEHHS, 33 AKUMU KOMaHAMP NOBITPA-
HOro CyfHa Ma€ NOBHOBaXkeHHA NpunuHATY AHB, a y BUNagKy 3axonfieHHs NOoBITPAHOIO CyAHa AepaBu
30608B'A3aHi npunuHATM AHB; ogHakK BiaCyTHE 3060B’A3aHHA PO3CNigyBaTL Ta BUAABaTK OCI6, AKI BUMHWUIM
AHB, TakoX YroH cyfjHa He BU3HaHO KPUMiHaNbHMUM 3/104MHOM. KOHBeHLisi Npo 60poTbOy 3 HE3aKOHHKM
3aXOMneHHAM NOBITPAHMX cyaeH Big 16 rpyaHa 1970 poky (lfaasbka KOHBeHLiA) Habyna YMHHOCTI 14 XOBT-
HA 1971 poky, AnA YKpaiHu KoHBeHLis Habyna uMHHOCTi 21 ntoToro 1972 poky.

YnockoHaniowum nonoxeHHs Tokincbkoi koHBeHLUii, OOH po3po6uno laa3bKy KOHBEHLO NPOo 3axo-
NneHHA NOBITPAHOro CyAHa, B NpeamMbyi AKOT BKa3aHO: «... aKTV HE3aKOHHOTO 3axonsieHHA abo 34icHeH-
HA KOHTPOJIIO Haf MOBITPAHNM CyIHOM, ke 3HAaXOAUTbCA B MOJIbOTI, 3arpoxytoTb 6e3neLi ocib Ta maiiHa,
Ceprio3HO NOpPYLLYIOTb MOBITPAHE CMOMyYeHHA Ta NiAPKBaloTb JOBIPY HapO[iB CBITY B 6e3neKy LMBiNbHOI
aBiauii» [22]. CtaTTeto 1 KOHBeHLiT BU3HAHO, O HE3aKOHHE 3aXOMJIEHHA Y/ KOHTPOJIb 3 4OMOMOrOI0 Ha-
CUNIA NOBITPAHOIO CyAHa B MOJbOTI (3 MOMEHTY 3aKpUTTA O MOMEHTY BiAKPUTTA BCiX 30BHILLHIX ABepen),
cnpoba BUMHUTY TaKy Ait0 UM CMiBYYaCTb Y Hill € Mi>KHapOAHVM 31104MHOM. KOHBEHLLiA 3aCTOCOBYETLCA
B TOMY BUMaZKy, kKonv abo micue BignpasneHHs, abo micLe GaKTUYHOrO NMpr3eMsieHHA 3HaXoAATbCA B
iHWNX JepXaBax, HiX JeprkaBa peecTpauii noBiTpaHoro cyaHa [10]. Hannepwwun 3axig, Aki gep»xasu 30-
60B'A3aHi BUMHUTM B pa3i HE3aKOHHOIO 3aXOMNJIeHHA MOBITPAHOro cyfHa un 6e3nocepenHbo nepes Lum,
Le BXUTTA BCiX HEOOXiAHMX 3aX0AiB, CMPAMOBAHUX Ha NPUMMHEHHS HE3aKOHHOMO 3aXOMJIeHHs MOoBITPS-
HOro CyAHa Ta HalCKopille BiAHOBNEHHSA 3aKOHHOMO KOHTPONIO Hag HUM (cT. 9) [10]. AHi cnocobu, aHi mexi
TaKuX [ill KOHBEHLUIA He BM3Ha4yaE, BOAHOYAC HaBeAEHi MOMOMKEHHS, 3 HaLLOl TOUKM 30pY, 3060B’A3YI0Tb
LepKaBy yXBanuTy BigNoBigHi HOPMM B HaLliOHaIbHOMY 3aKOHOZABCTBI, WO CTBOPWIO 61 NpaBoBy Nif-
CTaBy ANA AiANbHOCTI YNOBHOBAaXKEHMX AePKaBHUX OpPraHiB Ha BMKOHaHHA 3000B'A3aHb, NepenbayeHmnx
CT. 9 KoHBeHLUii. CTaTTA 2 KOHBeHLIii 3060B'A3ye AepKaB-uNieHiB 3aCTOCYBaTX CYBOpPI 3ax0Ay MOKapaHHA
wopno oci6, aki BunHMAM AHB. leTanisyroum nonoxeHHA CTaTTi 2, cTaTTelo 4 KOHBEHLUII Ha Aep)kaBu no-
KnageHo 060B'A30K BXMTY HEOOXiJHMX 3aX0AiB 3 METOK BCTaHOB/IEHHSA PUCAMKLIT Hag pO3C/ifyBaHHAM
AHB, a came: a) Ha fepKaBy peecTpallii NoBiTPAHOro cyaHa, 6) Ha AepaBy MicUA NOCAKM NOBITPAHOIrO
CyOHa, B) Ha fleprKaBy-opeHAaps NoBITPAHOro cyaHa abo r) Ha AepaBy, Ha TePUTOPIT AKOT 3HAXOAUTbCA
NiZO3pIoBaHUN 3110UMHELb, OHAaK BOHA MOro He BMAaE. BooHouac, KOHBEHLil He BCTAHOBJIOE, AIKi Came
3axofu MaoTb 6YTU BUMHEHI leprKaBOoto, OfiHaK 3a3Hauae, Lo BOHU MatoTb OyTu nepefbayeHi HaLioHasnb-
HUM 3aKoHogaBcTBoM [10]. Y BignoBiAHOCTI 4O CT. 6 KOHBEHLiT Ha Aep>KaBu NoKMageHo 060B’'A30K, B pasi
HeobXiAHOCTI, B3ATW Nifg BapTy Nifo3ptoBaHOro y BuMHeHHi AHB 3 MeToto 3abe3neyeHHs oro NpmucyTHOCTI
NPOTAroM CTPOKY, HeO6XiAHOrO ANA BXWTY 3aX0fiB KPMMiHaIbHOTO po3cnifyBaHHA uuM Brgadi. HeobxigHo
3ayBaXkMTW, WO Ha fieprKaBy, AKa 30INCHIOE 3aTPMMaHHSA, NOKNafeHo TakoxK 060B'A30K 3a6e3neunTi Nnpaso
Ha 3axuCT Takoi ocobu Ta NoBiZOMUTY iHLWI 3aLikaBneHi fepaBu Npo ¢akT apewTy. 3i CT. 7 B6ayaeTbcA,
L0 KOHBEHLiA 3060B'A3ye AepaBy abo NPUIHATA pilleHHA NPO B1Aady ocobu, sika BumHuna AHB, abo
nepepaTy CnpaBy Ha PO3CiifyBaHHA CBOIM KOMMETEHTHMM OpraHaMm, AKi MalTb PO3CnigyBaTy BKa3aHy
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CnpaBy B 3aralbHOMY MOPAZKY (CT. 7), npryoMy, Buiaya Moxe 3[iNCHI0BAaTUCA Ha NiACTaBi KOHBeHLT abo
hepxaBa 3000B'A3aHa B Mi>KHapOHVX AOTOBOPaX BKa3aTy He3aKOHHE 3aXOMJIeHHA MOBITPAHOrO CyAHa,
AKe € ekcTpaguUinHum (cT. 8) [10]. 3 MeToto 3LiNCHEHHA MOXIMBUM KPUMiHaNIbHOTO NepecsifyBaHHA ocib,
AKI BUMHUNM 3aXOMNJIEHHA MOBITPAHOIO CyAHa, feprkaBy 3000B’'A3aHi HagaBaTV HanbinbLwy NpaBoBy [0-
nomory y po3cnigyBaHHA BKa3aHux gin (cT. 10). BaxxnugicTb i Hebe3neka He3aKOHHOTO 3axoneHHA NoBi-
TPAHUX CyZeH, KpiM iHLWOro, CTafo NigCcTaBo BUHMKHEHHA 3000B'A3aHHA aepxas nosigomnatu IKAO npo
BMMaJKM 3aXOMNNIeHHA NoBITpAHMX cyaeH (cT. 11) [10].

Y Hayui BiA3Hayanocs, Wo B LifIOMy BKa3aHa KOHBeHLA € NepLIM 3HaYHUM JOCATHEHHAM Y MUTaHHI
oo 3anobiraHHA 3axonyieHHIO NOBITPAHUX CyAeH, BOHA MiCTWMa YiTKi 3000B'A3aHHA Aepas, nopsag 3
TUM HarosoLlyBasiocs, Wo npoueaypy KpUMiHaNbHOro nepecrigyBaHHA B Pi3HUX AepXKaBaxX Pi3HATbCA,
BiANOBIAHO — He 6yNO AOCATHYTO OAHAKOBOCTI Y MUTAHHAX MPUTATHEHHSA 0Ci6 A0 BiANOBiAaNbHOCTI. Tak1um
UnMHOM, [aa3bKa KOHBeHLif AeTanisyBana MexaHi3m npaBoBUX HaCNiKiB HE3aKOHHOIO 3aXOnJieHHA NoBi-
TPAHUX CYAEH, 3anoYaTKoBaHUX TOKIICbKOK KOHBEHLi€l0, MOKNaBLUN Ha AepaBu 0O0B'A30K: BiHOBUTY
KOHTPO/Ib Haf 3aXOMNJIEeHUM MOBITPAHUM CYAHOM, NepeciigyBaTi B NOPAAKY KPUMiHaNbHOIO 3aKOHOAaB-
cTBa 0Co0y, AKa BUMHWMA 3axOMNeHHA MOBITPAHOrO CyfHa, roTyBanacsa 4O Takoro ym 6yna nocibHMKom,
a y BUMaZKy BiAMOBU fepKaBu nepecnigyBati ocoby, Lo BUMHMMNA 3aXOMNSIEHHA NOBITPAHOIO CYAHa, Y
TaKoi leprKaBy BMHMKaB 000B’'A30K BMAATM 0COOY, O BUMHMIA 3aXOMNJIeHHS, iHLWI 3aLuikaBneHin gepxa-
Bi, y cnoci6, nepen6ayeHnii HalioHaNbHUM 3aKOHOLABCTBOM, AIKE Ha MigCTaBi BKa3aHOI KOHBeHLIT gep-
aBuW-yyacHUKKN 6ynu 30608B'A3aHi yxBanutu. BogHouac, KOHBEHLiA He CTOCYBanacA »KOAHUX iHWMX aK-
TiB, L0 3arpoXytoTb 6e3neLi uMBinbHOT aBiaLii, Npo Aki 6yno 3ragaHo B TOKIlCbKil KOHBeHLUii. KoHBeHLUis
npo 60poTbby 3 HE3aKOHHVMM aKTaMK, CNPAMOBaHMMYK NPOTK 6e3nekn UUBINbHOI aBiallii, nignvcaHa B
MoHpeani 23 BepecHa 1971 poKy (MoHpeanbcbKa KOHBeHUiA), Habpana YNHHOCTI aAna YKkpaiHm 26 ciyHA
1973 poky [21]. Y npeambyni koHBeHLii BU3HaHO, Wwo AHB B 6e3neky LuBinbHOI aBiaLii 3aBaa0Tb 3HaYHOT
LIKOAM Ta BMAMBAOTb Ha JOBIpY A0 LMBINbHOI aBialii, a BignoBiagHO, 3 MeTolo iX 3anobiraHHA gepkaBu
BM3HANM HEOOXIAHICTb BXUTTA 3aX0AiB LWOAO NOKAPaHHSA 0Ci6, siKi BUUMHMAN Taki akTh [21]. Y po3BUTOK
nonoeHb cT. 1 TOKiNcbKoi KoHBeHLii 1963 poky, MoHpeanbcbka KOHBeHLIA y CTaTTi 1 BU3Haumna 3noun-
Hamu 6yab-AKi Aii 3i BUNHEHHSA, CNPO6U BUMHEHHA YL CMiBYYACTb Y BUMHEHHI: aKT HAaCWUJIA CTOCOBHO iHLLOT
0cobu Ha 6OPTY NOBITPAHOrO CyAHa, PYNHYBaHHA Y/ NOLIKOAMKEHHA MOBITPAHOrO CyAHa, MOMILLEeHHsA Ha
MOBITPAHE CyAHO PEUYOBMHY, AKa MOXe MOLIKOANTN NOBITPAHE CyAHO, MOLIKOAPKEHHA aepoHaBiraLiiHoro
o6nagHaHHA YM BTPYYaHHA B MOro poboTy Ta NOBIAOMIIEHHA 3aBiJOMO HenpaBAMBKX BiIOMOCTEN, IO
MO>Ke 3arpoxkyBaTti 6e3neLi LMBiNIbHOro NOBITPAHOIO CyZHA, WO eKCryaTyeTbCA (3 MOMEHTY nepeano-
NITHOT NiAroTOBKM, 3aKiHUytouun 24 rogrHamMuy nicna npysemneHHs (cT. 2) [21]. Y KoHBeHUii HaBeAeHa H13Ka
3000B'I3aHb iepKaB, BUKOHAHHA AKNX Ma€ 3abe3neunTy MeTy KOHBEHLii — MoKapaHHsA ocib, AKi BUMHMUM
AHB. Tak, HanprKnag, BKa3aHo, Lo AepKaBy 3060B'A3Y0TbCA A0 TaKMx OCib 3acTOCOBYBaTM CyBOpiI 3a-
XOAM MOoKapaHHA (CT. 3), BCTaHOBMBLUM IOPUCAUKLiIO Haf 3nounHamm AHB y BMnagkax, aHanoriyHux ne-
peniyeHnx B TOKINCbKi KOHBEHLII, Ta Y BUMagKy, AKWO AOroBipHa AepaBa BiAMOBIAETbCA Bif BMAAYi
3M104MHLUA (CT. 5); y BiANOBIAHOCTI 4O BMMOT HaLiOHaNIbHOrO 3aKOHOAABCTBA fep»KaBy 3060B'A3aHI BXUTK
nonepefHix 3axofiB AN apeLuTy Nifo3pBaHOro 3 METO Ta Ha CTPOK, HEOOXiAHWI ANA NpoBeeHHA No-
nepefHbOro po3cigyBaHHA uM Budadi ocobu (n. 1 cT. 6.); AepkaBa 3060B'A3aHa NPOBECTU NornepeHe
po3cnigyBaHHA GpakTiB woao AHB (n. 2. cT. 6); Ha AepKaBy TaKoX NOKNaaeHo 060B’A30K 3abe3neunTi oco-
6i, Aka BunHMna AHB, NpaBo Ha 3aX1CT Ta 060B’'A30K NOBIAOMUTY BCi 3aLliKaBNeHi filep»KaBu Y po3ciifyBaH-
Hi AHB (n. 4. cT. 6.) [21]. 3rigHO 3i CT. 7 KOHBeHL,i, Ha ep>aBy, Ha TepUTOPIi AKOT 3HAXOANTbCA ABHUN 3/10-
yrHeUb, NoKnageHo 060B'A30K 3AINCHUTA KpUMiHaNbHe nepecnigyBaHHA Takoi 0cobU Y NOPAAKY, AKUIA
nepen6ayeHo HaLioHaNbHMM 3aKOHOABCTBOM [N 3/I0UMHIB CEPIO3HOrO XapakTepy, abo BmaaT noro.
Brpaua ocobu, sika nigo3ptoeTbes, Moxke OyTu 3giicHeHa abo Ha nigcTaBi NonoXkeHb KOHBeHLT, abo aep-
»aBu 3060B’A3aHi BKIIOUMTM BIAMNOBIAHI MONOXKEHHA B 4OTOBOPU NpO Braady, abo BignoBigHO 3MiHUTY
NONOXKEHHSA BHYTPILLUHbOIO 3aKOHOAABCTBA, B AKUX BU3HaunTy, Lo AHB € 3nounHamu, Aki nepenbayatoTb
BMAauy (ekcTpaamuito) (cT. 8). BUKOHaHHA NONOXEHHA CT. 8 B KOHBEHL 3a0e3MneyyeTbCs MNONMOXKEHHAMN
cT. 11, AKa nepepnbayae 060B'A30K AepkaB HajaBaTK HanbiNbLw NOBHY NPaBOBY AOMOMOrY B KpUMiHasb-
HO-NpoLecyanbHUX fifx Woao ocib, Aki BunHmAM AHB.

MoHpeanbcbka KOHBEHLiA BepLue NMoKana Ha AOroBipHi fepKaBu 0O0B'A30K BUMHATY BCi NPaKTUNY-
HO MOXNMBI Aii, NepenbayeHi MiXkHapOAHNM Ta HaLiOHaNbHMM NPaBOM, 3 METO 3anobiraHHA 310UMHaM,
nepen6ayeHnx y KoHBeHLUii (M. 1. cT. 10). Y3aranbHumo, wo MoHpeanbCbKa KOHBEHLifA: - BU3Haywnna OCHOB-
HOO CBOEIO METOI0 MPUTATHEHHSA 40 CYBOPOro NOKapaHHaA ocib, Aki BunHmnm AHB; - BU3Haumna giaHHA, AKi
€ AHB, Ta BogHouac 3akpinuna, wo AHB € 3nounHamum (y po3BUTOK NonoxeHb CT. 1 TOKINCbKOT KOHBEHLiT
B YaCTUHI BU3HaYeHHs, AKi came Hebe3neuHi aii € KpUMiHanbHUMM MPABOMOPYLUEHHAMN); - HOPMATUBHO
3aKkpinuna H13Ky 060B'A3KIB fepKaB WoJo nonepeaHboro posciigyBaHHa AHB, nputarHeHHA oo Bigno-
BifjanbHOCTI 0Ci6, AKi BUMHMAN AHB came AK 3a BaXKKWI 3/I0UUNH, a B Pa3i HEBUMHEHHSA [ill, CNPAMOBAHUX
Ha NPUTATHEHHA OO KpWMiHanbHOI BiANOBiAanbHOCTI, 3000B'A3aNa AepxaBu BMAATL MiJO3POBAHOIO y
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BUMHeHHi AHB; - BnepLe noknana o60B'A30K Ha Aep»aBu 3anobirat aktam AHB Bcima 3axonamu, nepeg-
6ayeHUMM MiXKHaPOAHVM Ta HaLiOHa/IbHUM MPaBOM. Y MiXKHapOAHO-NPaBOBIl Hayui ToKiicbKy, [aa3bky
Ta MoHpeanbCbKy KOHBEHLiI Nigaasany KpUTULI Yepes 3HauyHy He3pOo3yMiniCTb MOMOXKeHb, 3aCTOCyBaH-
HA AKMX 3PELUTO He NPU3BENO A0 BCTaHOBJMIEHHA 6e33anepeyHoro Nopaaky NokapaHHaA Ym Brgadi ociob,
AKi BUMHUNM AHB. Hu3bKa edeKkTUBHICTb MexaHi3My MoHpeanbCcbKoi KOHBeHL i 6yna npogeMoHCcTpoBaHa
B cnpasi Jligia npotn CLUA (Lockerby Case), oe mexaHi3m KoHBeHUii 6yB 3amiHeHuii Pe3ontouiamn Pagu
Besnekn OOH 731 Ta 748, Aki 6ynu Bu3HaHi cygom OOH K Taki, Lo MalTb NepLioYyeproBe 3HaYeHHA y
NOPIBHAHHI 3 OyAb-AKMMY 3060B'A3aHHAMN [epKaB, WO BMHUKAKTb 3 MiXHapoaHuX foroopis. Hepo-
TPUMaHHA feprkaBamu 3060B’A3aHb, Lo BUNAnBanu 3 TokilcbKoi, faasbkoi Ta MoHpeanbCbKoi KOHBEHLN,
CMOHYKaNio BUHUKHEHHS iHiLiaTuBY fepaB Benvkoi cimky (G-7), AKMM HanexunTb GinbLue Hix 70 % cBiTo-
BOrO PMHKY NnepeBe3eHb, A0 yxBaneHHA BoHHCbKOI geknapadii «[1po yroH noBiTpAHNX cygeH». OCTaHHA
X0\ i He 6yna Mi>kHapoAHVM [IOrOBOPOM per se, ofHaK nepenbayana MOXNMBICTb 3a00POHATN NOBITPAHE
CMONyYeHHs 3 fiepKaBamu, WO nopyLlyBanu 060B’'A3Ky, nepenbaveHi Tokilicbkoto, laasbkoto Ta MoHpe-
anbCbKOW KOHBeHLUiAMW. YKpaiHa Ta KonuwwHi pecny6niku Cotosy PCP He npueagHanuca fo geknapadii.

MpoTokon npo 60poTbOy 3 HE3AKOHHUMIM aKTaMy HAcUIA B aeponopTax, ki 06CnyroBytoTb MiXHa-
poAHY UMBINbHY aBiaLito, AKMI JONOBHIOE KOHBEHL 0 NPo 60pOTbOY 3 HE3AKOHHMMU aKTaMu, CNPSAMOBa-
HUMW NPOTK 6e3neKkn LMBINbHOI aBiaLii, yxBaneHoi B MoHpeani 23 BepecHs 1971 poky (MoHpeanbcbKa
KOHBeHLifA), AKUIN Habpas YMHHOCTI ana YkpaiHm 2 ntotoro 1990 poky [17]. Y npeambyni HaBegeHoro MNpo-
TOKONY Aep»KaBu BU3HANW, WO CePMO3He 3aHENMOKOEHHA BUK/INKAKTb BUMAAKM 3aCTOCYBaHHA HacUnA
[0 0Cib B aeponopTax, O CamnX aepOoMnopTiB UM NOBITPAHMX CyfeH, AKi He 3HaXoAATbCA B eKcryaTauii,
Lo MiApVBAE Bipy B MiXXHapOAHY LMBINbHY aBiauito, 3arpoxXye il BnopaaKoBaHOMY PO3BUTKY Ta BMMarae
nokapaHHsA 3104MHLiB. [loroBipHi CTOPOHU noroanAnca 4onoBHUTM MoHpeanbcbKy KOHBeHUito cT. 1 bis,
[ BM3Hauumnu, Wwo 6yab-aika 0coba BUMHSAE 3/10UMH, AKLLO BOHA HE3aKOHHO, YMUCHO BUKOPUCTOBYE Oyab-
AKUIN NPUCTPIN, PeYOBUHY Y/ 36POI0 Ta BUMHAE aKT HAaCUIA CTOCOBHO 0COOM B aepomnopTy, WO MoXKe
3aBAaTy Cepro3Hi yLKOKeHHA abo cMepTb ab0o PYIHYE UM 3HAYHO NOLLKOAXKYE 06naiHAaHHA aeponopTy,
NOBITPAHI CyAiHa, AKi He BUKOPUCTOBYIOTbCA, ab0 CTBOPIOE NePELLKOAMN Y POOOTI Cly»61 aeponopTy, AKUIA
06CnyroBye MixkHapoZHy UMBinbHY asiadito (cT. 2) [15]. Ockinbky BKasaHuii [poToKon, Wo € LONOBHEHHAM
[0 JOroBopy, pa3om 3 MoHpeanbCbKOK KOHBEHLIEID CTAaHOBUTb OfAHE Line, TO Mi>KHapOo4HO-NPaBOBUN
MexaHi3M, nepebayeHNin KOHBEHLIIEID, 3aCTOCOBYETLCA | 1O aKTiB, NepefbayeHnx NPOTOKOIOM, a Bifmno-
BilHO — fonoBHioe Buan AHB, Aki MatoTb 6yTV BU3HAUeHi 3/1I0MMHaMM B HaLliOHaNbHOMY 3aKOHOAABCTBI.
KoHBeHLiA Npo MapKyBaHHA MIacTUKOBUX BUOYXOBMX PEUOBUH 3 METOH iX BUABNEHHSA, NianvcaHa 1 6e-
pe3Ha 1991 poky, Habpana YMHHOCTI AnA YkpaiHu 17 TpaBHa 1999 poky [23]. Y npeambyni KOHBeHLi 3a-
3HayeHo, L0 OCKINbKN flepaBu 3aHEeNOKOEHI BUMNagKamuy Tepopmn3my Ta IX Hacniakamu, a Ansa BUMHEHHA
TaKUX aKTiB BUKOPUCTOBYIOTbCA BIAMOBIAHI MNacTMKOBI BUOYXOBi peyoBMHY, BUHMKNA HarajbHa notpeba
B MapKyBaHHIi TaKux 3acobiB 3 MeTO0 CNpoLLeHHsA iX ineHTudiKyBaHHA [11].

BucHoBoK. OTXe, BKa3aHi MiXHapO4HO-NPaBOBI akTX 3000B'A3YyI0Tb fleprKaBy BCTAHOBUTU Y CBOEMY
BHYTPILLHbOMY 3aKOHOAABCTBI HOPMW, AKi BU3HAYatoTb piHaHCYyBaHHA aKTiB Tepopur3my, B Tomy umcsi AHB,
3104MHaMK Ta nepenbaunTy 3a HUX BiAMOBIAANbHICTb B TaKWIA Mipi, B AKi BOHa € CMiBMiPHOIO 3 BaXKiCTO
BKa3aHVX 3/I0UMHIB, Ta 3060B'A3YE AepKaBu PO3CNigyBaTu TaKi 3N0YMHK, NPUTArYBaTA O BiANOBiAabHO-
CTi 0Ci6, WO iX BUMHMAW, @ y BUNAAKY BiAMOBWU Bif po3cnigyBaHHA — BMAABaTU (€KCTpagyBaTh) 3104MHLIB
[0 iHWKX 3auikaBneHnx gepxas. MixkHapoaHa KoHBeHLUis Npo 60poTbby 3 60MO6OBUM TEPOPU3MOM, NPU-
NHATa 15 rpyaHa 1997 poky, Habpana YnHHOCTI 23 TpaBHsa 2001 poky, YKpaiHa npueaHanaca 26 6epesHs
2002 poky. ¥ npeambyni KOHBeHLiT paKTUUYHO 3a3HaUYeHO NPUYMHY Ti TPUIAHATTA — CTYypOOBaHICTb fiepKaB
CEepNO3HNMIN BUMAAKaMy Tepopur3My y BCiX NOro NposABax, MOAONAaHHA Takoro ABMLa AK Tepopusm. CT. 2
BM3HAaYag, Wo 6yab-AKa 0co6a YNHUTL 3NI0UMH, AKLLO BOHA HE3AKOHHO 1 YMUCHO JOCTABIAE, PO3MILLYE,
npuBoanTb B Aito abo nigpuBae BUOYXOBUIN abO iHLINIA CMEPTOHOCHUIA MPUCTPIN B MeXax MicLib rpomag-
CbKOT0 KOPUCTYBaHHSA, AiepKaBHoOro abo ypagoBoro o6’ekTa, 06'ekTa ccTeMU rPOMaACbKOro TpaHCMopTy
abo o6’ekTa iHppacTpyKTypK, abo TaKM YMHOM, LLO Lie CNPAMOBAHO NPOTY HUX: @) 3 HAMIPOM 3anoAiATK
cMepTb abo ceprosHe KaniuTeo; abo 6) 3 HaMipOM BUMHUTY 3HaUHe PYNHYBAHHA Takoro micus, ob’ekTa
abo cuctemu, KON Take PyNHYBaHHA CPUYMHAE, ab0 MOXKe CNPUYMHUTI BENMKI EKOHOMIYHI 36UTKK. Y
KOHBEeHL|ii, TaKOX AK i Y BKa3aHWX BULLE MiXXHapOAHNX [OroBOpax, 3a3HayeHo, Lo Aep>KaBy MaloTb BXUTU
3aKOHOZABUMX 3axofiB, W06 0cobu, Lo BUMHUAW 3[10UMH, AKUI BU3HAYEHO Y Uil KOHBEHLi, nignaranm
BiAMNOBIAHOMY MOKapaHHI0, HE3BaXKaroum Ha NOro NPUUMHK — peniriiHi, dpinocodcbKi um noniTnyHiI (cT. 5).
KoHBeHLjiA 3060B'A3ye fepxaBm 3abe3neuntn nepebyBaHHA 0coby, AKa BUMHMMNA aKT TEPOPU3MY, Ha Te-
puvTOpIT BIANOBIAHOT fiepKaBK, 3 METOK PO3C/iyBaHHA TaKoro akTy, a Y BUNagKky BigMoBM Bif po3cnigy-
BaHHA — BUAATV 0coby, AKa NifO3PIOETbCA Y BUMHEHHI 310UMHY, NepefbayeHOro KoHBeHLiew (cT. 8). Ha
LepKaBy TaKoX MOKNageHo 060B'A30K CMiBMpaLoBaTy y NUTaHHAX 3anobiraHHA akTam TepopusMy Ta B
chepi po3cnigyBaHHA Ta BUAaui 3acymkeHmx oci6. OTe, BKazaHa KOHBEHLifA, AK i nonepefHi, yxsaneHi nig
erigoto OOH, BCTaHOBNIOIOTb HM3KY 3060B’A3aHb AepaB LWOAO YXBaNEeHHSA B HaLliOHalbHOMY 3aKOHOAaB-
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CTBi cnelianbHUX HOPM, AKi 6 BM3Havann «6oM60BUIA TEPOPU3M» 3I0UMHOM, BHACIAOK YOro NOKNaaaoTb
Ha [iepKaB1-CTOPOHM KOHBEHLii 060B’A30K 3AiMCHIOBaTM PO3CigyBaHHA TaKMX 3/I0UMHIB, NPUTAryBaTU
[0 BiANoBiganbHOCTI 0Ci6 3a BUMHEHHA BKa3aHUX 3/I04MHIB, @ Y BUMAAKy BiAMOBM Bif po3CnifyBaHHA —
BMAaTV 0CObY, AAKa CKOINa akT Tepopr3my.

'AHomauiﬂ.

Y cTaTTi fOCNiAXKEHO 310UMHN NPOTY 6e3neKmn aBialiiHOro TPAHCNOPTY, AKI MOXHa PO3AiNWUTA Ha ABI
rpynu: 3axXonfeHHs NOBITPAHUX CyZeH Ta iHLWi 31I04MHN NPOTU 6e3neKKn LMBINbHOI aBiaLii.

BuBueHo Ta gocnigkeHo HOpMaTMBHO-NMPABOBE BM3HAUYeHHA Knacudikauii 3M10UYnNHIB MiXkHapogHOro
XapakTepy, po36iXKHOCTI B pUANYHIA KBanidikauii i TepMiHONOFYHOMY BM3HaAUYeHHi BKa3aHWX 3/104K-
HiB 3@ 3aKOHOAABCTBOM iHO3EeMHUX [ilepXaB, a TaKOX BiACYTHICTb NPaKTUYHOrO 3aCTOCYBaHHA MPaBOBUX
HOPM KOHBeHLi Wwono 60poTbby 3i 3104MHAMM MiIXKHAPOLAHOMO XapaKkTepy, B YaCTUHI eKkCcTpaauLii, Wwo
CTBOPIOE MEeBHi TpyAHOLLi AnA nodanbLloi eKCTpaauuii ocib, Aaki nepexoByoTbCA Bif CNiACTBa Ta cyay B
iHO3eMHil fep»asBi.

Y 3104MHI MiXKHapPOAHOrO XapaKTepy, NoAiIGHO BHYTPILLIHbO-AepKaBHOMY, BUAINAETbCA CKNag 3104MHY
MiXXHapOZHOro xapaKTepy, Lo ABAAE OO0 CYKYMHICTb 00'EKTUBHMX i CYO'EKTUBHMX O3HAK, Ha NiACTaBi
AKMX 0COOM NPUTAraloTbCA A0 KPMMiHaNbHOI BignoBiganbHOCTI. Ane cnif 3a3HaunTy, Wo eleMeHTN CKna-
Ay 3I0UMHY Mi>KHapPOAHOI0 XapaKTepy He 3aBXxAu 36iraloTbCA 3 eneMeHTamMu 3/104MHY Y BHYTPILLHbO-Aep-
aBHOMY KpMMiHasIbHOMY 3aKOHOAABCTBI.

OCHOBHi HOpPMaTUBHI aKTW, CNPAMOBaHI Ha 3abe3neyeHHs aBiaLiiHOI 6e3neKu, AiloTb Ha TPbOX PIBHAX:
rno6anbHuii piseHb (MixkHapogHa OpraHisauia LusinbHoi ABiaii (IKAO), ocHOBHI fokyMmeHTH: KoHBeHUiA
NPO 310YMHN Ta JeAKi iHLWI aKTK, AKi BUMHIOTbCA Ha 6opTY NOBITPAHKX cyaeH (Tokio, 1963 p.); KoHBeHUiA
npo 60poTbOy i3 He3aKOHHMM 3axBaToOM NOBITPAHMX cyaeH (faara, 1971 p.); KoHBeHLia Npo 60poTboy i3
HE3aKOHHUMW aKTaMu, CPAMOBAHUMW NPoTU 6e3neKkn umBiNbHOI aBiauii (MoHpeanb, 1971 p.); MNpoTo-
Kon npo 60poTbOy i3 akTaMu HaCUIbCTBA B aeponopTax, ki 06CnyroBytoTb LMBINbHY aBiauito (MoHpeanb,
1988 p., gonoBHE MoHpeanbcbKy KoHBeHLio 1971 p.); KOHBEHLiA Npo MapKyBaHHA NAaCcTUYHNX BUOY-
XOBUX PEUYOBMH 3 MeToto iX BUABNeHHsA (MoHpeanb, 1991 p.); KoHBeHLUia Npo 60poTbOy i3 He3aKOHHUMY
aKTamu cTocoBHO MixHapogaHoi LmBinbHOI aBiauii (MekiH, 2010 p.); perioHanbHUN piBeHb (EBponencbke
areHTCTBO 6e3neku agiauii (EASA), EBponeicbka KoHdepeHuia LueinbHoi ABiauii (ECAC), EBponeicbke
i MiBHiuHOaTNaHTMYHe 6topo IKAO ([Mapwrk), OCHOBHI JOKYMeHTU — lNoniTuka €BponencbKoi KoHbepeH-
Uil uMBINbHOI aBiauii B cdepi aBiauiliHOT 6e3neKkn; HalioHanbHWI piBeHb — [lep’kaBHa aBialiiHa agMiHi-
ctpauia (CAA), ocHoBHI foKymeHTW: [MoBITpAHNI KogeKc YKpaiHu Big 19.05.2011 p., 3akoH YKpaiHu «[1po
JepxaBHy nporpamy aBiauiliHoi 6e3neKku LMBiNbHOI aBiauii» Big 20.02.2003 p., Haka3 MiHicTepcTtBa TpaH-
cnopTy i 38’A3Ky YkpaiHu N2 390 Big 11.05.2007 p., IHCTpYKUiA no ouiHuUi piBHA 3arpo3u 6e3newi LMBinbHOI
asiauii YkpaiHu.

'Annotation.

The article deals with crimes against air transport, which can be divided into two groups: seizures of
aircraft and other crimes against civil aviation safety.

The normative and legal definition of the classification of international crimes, disagreement in legal
qualification and terminological definition of these crimes under the legislation of foreign states, as well
as the lack of practical application of legal norms of conventions in combating international crimes, in
part of the extradition, creates certain difficulties for the legislation. further extradition of persons hiding
from investigation and court in a foreign state.

In the crime of international character, similar to the internal state, the composition of the crime of
international character is allocated, which is a set of objective and subjective features, based on which
individuals attracted to criminal responsibility. But it should be noted that the elements of the crime of
international character do not always coincide with elements of a crime in domestic criminal law.

Basic normative acts aimed at providing aviation safety, operate on three levels: global level (Interna-
tional Civil Aviation Organization (ICAO), basic documents: Crimes Convention and some other acts com-
mitted on board aircraft (Tokyo, 1963) ; Convention on the fight against illegal capture of aircraft (GAAGA,
1971); Convention on the fight against illegal acts directed against the safety of civil aviation (Montreal,
1971); Protocol on the fight against acts of violence at airports serving civil aviation (Montreal, 1988, com-
plements the Montreal Convention in 1971); Convention on the marking of plastic explosives in order to
detect (Montreal, 1991); Convention on the fight against illegal acts concerning international civil avia-
tion (Beijing, 2010) ; regional level (European Aviation Security Agency (EASA), European Civil Aviation
Conference (ECAC), European and North Atlantic Bureau of ICAO (Paris), Found Documents - Politics of
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the European Civil Aviation Conference in Aviation Safety; National Level - State Aviation Administration
(SAA), Basic Documents: Air Code of Ukraine of 19.05.2011, Law of Ukraine “On the State Program of Avi-
ation Safety of Civil Aviation” dated 20.02.2003, Order of the Ministry of Transport and Communications
of Ukraine No. 390 dated May 11, 2007, instructions for assessing the risk of security of civil aviation of
Ukraine.
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YV METHODOLOGY OF KNOWLEDGE
OF THE PRINCIPLE OF TRANSPARENCY
AND OPENNESS OF THE ACTIVITY
OF JUDICIAL AUTHORITIES

Memodonoezisi nizHaHHs npuHyuny ariacHocmi
i ei@kpumocmi dissnbHOCcMi opa2aHie cydoeoi enadu
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Memo0o0/102if, NPUHYUNU Ni3HAHHSA, Memoou, HayKosi nidxo0u, NpUHYUN 271aCHOCMi ma
8i0kpumocmi 0ig/lbHOCMi opeaHie cydo8oi 871adu, MixoucyunaiHapHUU nioxio.

'Hoc-raHOBKa npo6nemu. B ymoBax cuctemHux TpaHchopmadinn B YKpaiHi Bce Ginblue akTyanisy-
€TbCA MMTaHHA ePeKTNBHOCTI KOMYyHiKaLii opraHiB CyfoBOI BNaay Ta iHCTUTYTiB rPOMafAHCbKOro CycCnifib-
CTBa. BaxxnnBmm enemeHTOM 1A 3a3HaY€HO NpoLecy € 34iNCHEeHHA HaneXHoro NpaBoCyAAA BignoBigHO
[0 BCTAaHOBMIEHOT CUCTEMU MPUHLNUMIB, OA4HUM 3 AKUX € NPUHLMN FMACHOCTI i BIAKPUTOCTI AiANbHOCTI Op-
raHis cygosoi Bnagu. OcKinbKy cyyacHa cyfoBa pedopma rpyHTYETbCA Ta MOXKe CTaTy pe3ybTaTUBHOK
nLLe Ha 3acafiax rMacHoCTI, BiAKPUTOCTI, Npo30pocTi, ny6niyHoCTi.

MoTpeba AeTanizoBaHOro AOCNIAXEeHHA NPUHLMNY MMACcHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis cygo-
BOT BNaAu NMOACHIETLCA TUM, LLO Y MEXaX 3arasibHOTEOPETUYHOT HaYKM MOBUHHO By T cdpopmMoBaHe Noro
LinicHe po3yMmiHHA, fike 6 TaKoX iHTerpyBano y cobi JOCArHEeHHA rany3eBuX LPUANYHUX HayK Ta iHLLUX
chep Hayku (dinocodii, couionorii, ictopii Towo). JInwe meTofonoriyHo BUBipeHe AOCNigXeHHA HajacTb
3mory cpopmMyBaTn AOCTaTHI piBeHb 3HaHb NPO Take 6aratodakTopHe ABMLLE, AK NPUHLMM FAaCHOCTI i
BiAKPUTOCTI AiANbHOCTI OpraHiB CyfoBOI Bnagu. Tox, KOMMIeKCHe AOCNIOKEeHHA MPUHLMMY rMacHOCTI i
BiAKPWTOCTi AiANbHOCTI OpraHiB CygoBOI Blafgu, PO3KPUTTA MOro CYTHOCTI, 3MiCTY, MexXaHi3my peani3aduii,
BMPILUEHHSA iHWNX NPO6EMHMX NUTaHb, MOB'A3aHUX i3 JOTPUMAHHAM LibOro MPUHLUUMY, @ TaKOXK BUBYEH-
HA 3apy6iXKHOro JOCBIAY BUMara€ 3aCcToCcyBaHHA BiANOBIAHMX MeTOAIB AOCNIAKEHHS.

Y3aranbHeHHA JOCNIfHMLbKUX MOXIVBOCTEN NPAaBHUYMX HayK YMOXIIMBIIIOE BAOCKOHAIEHHA TXHbO-
ro ni3HaBanbHOro noteHuiany. MeTofonoris € TOUKOI KOHLEHTPALl Ta B3aEMOOOMIHY 3006yTKIB pi3HUX
Hayk. Tomy, 3aBaHHA Ni3HaHHA NPUHUMMNY rMAacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyfoBoil BNagu 3
no3uLi 3araibHOTEOPETUYHOT OPUCMPYAEHLIT MONAraE He NLLEe y HaMOBHEHHI iT HOBMM FrHOCEOSOTYHM
iHCTPYMEeHTapieMm, a 1 BCiX rany3eBux IOPUANYHNX HayK.

CTyniHb HayKOBOi PO3p0o6KN Npobnemu. Baromuii BHECOK Y TOW UM iHLWWIA iICTOPUYHUIA eTan y BU-
BUYEHHA MeTogonorii 3pobunu Taki BueHi, Ak M. ApaHacbeBa, |. Bnaybepr, tO. BpaxHikos, P. laBpuniok, I la-
namep, I. Totni6, H. 3asaupb, B. Kadapcbkuin, M. KenbmaH, B. KHAzes, |. KysaH, B. Jlektopcbkuii, |. MarHoBcbKuni,
A.MansapeHko, M. MaubkeBny, B. Hecteposuy, M. OHiwwyk, 1. Macmop, I'. Py3asiH, M. CaBuuH, B. CypoBues,
M. TypoBscbkuii, B. ®epgopeHko, 1. Derepabens, B. LUTodd, b. KOaiH, E. OaiH, O. lOwwmk, C. AHoBCbKa, b. AlmnH
Ta 6araTo iH. HeBig'eMH1UM KoMnoHeHTOM ByAb-AKOI HayKOBO-AOCAIAHOI pob0oTH € MeTooNOrifA, TOOTO, TOW
camuii nisHaBanbHWI GyHOAMEHT, Ha AKOMY | OyayeTbca gocnigkeHHs [1, ¢. 16]. BuBYUeHHA NpuHLMNIB Npa-
Ba, 30Kpema, NPVHUMMNY rMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyAoBOI BNafu, peanisyerbca y me-
»ax HayKoBO-METOAOMOrYHOrO PiBHSA, WO nepefbdavae npodeciiHe 3aCToCyBaHHA METOAOSOTIi Mi3HAHHSA.
Llogo meTtogonorii focnigxeHHA NPUHLMMY FMacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis CyfoBol BNagu, To
HeobXiAHO HaronocUTV NPo GparMmeHTapHICTb Ta BiACYTHICTb CUCTEMHOCTI Y JOCTAXKEHDb Y LibOMY HanpAMi.

Buknag ocHoBHoro matepiany. ®opmMyBaHHA i pO3BUTOK YKpaiHM NicnA NporonoLeHHs il Hesanex-
HOCTi 3yMOBWJIO aKTyani3aLlilo nuTaHb NPOo nepernsag CBiTornAaHoO-$INocodCbKrX OCHOB BITYN3HAHOIO
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npaBO3HaBCTBa, Noro Bigxody BiA no3uuin ¢inocodpcbKo-MeToaoNOriYHOrO MOHI3MY. YTBEpAMIOCA po-
3yMiHHA MeTofonNoril NpaBa AK CYKYNHOCTI CBITOrNAAHMUX, 3aranbHOTEOPETUYHMX BUXIAHUX MOSOMKEHD,
AKMMMN KOPUCTYETbCA MPaBOBa HayKa Y BUBYEHHI 1 aHani3i pi3HNX CTOPiH IOPMANYHOI peanbHOCTi [2, C.
11]. MpaBunbHe BU3HaYeHHsA 3aBAaHb Ta BMOGIp HayKOBKX NigxodiB Ao iX BUPilLeHHA 3abe3neynTb AKICTb
HayKOBO-AOCNIAHOT po6oTK. Lle y cBOIO Uepry 3anexutb Bif nonepenHboi NigroToBKW AOCNIAHMKA Ta ro-
TOBHOCTi MOro 6yTu BiOKPUTUM [O OCBOEHHA HOBUX 3HaHb Ta 3400yTTA HOBUX HAaBMYOK, Biaxia Big 3a-
KOPEHINOCTi, ane pa3om i3 TM nam’atati Npo GyHAamMeHTanbHi pedi, NOB'A3aHi i3 3aranbHOMOACHKMUA
LiHHOCTAMM Ta chepoto NOro AiAnbHOCTI.

BpaxoBytoun goBrotpuBani 4OCNIAMXKEHHSA, HAYKOBLi TaK i He NMPUILLAN A0 €AMHOIO PO3YMiHHA 3Mic-
TOBHOIO HaMOBHEHHA NOHATTA «MeToAoNoriA». MeTofonorito po3rnAfaloTb y TakMX acnekTax: AK HayKa; AK
Teopia Ni3HaHHA; AK 0co6/MBa rany3b 3HaHb; AK MPOEKT Mi3HaBaNIbHOI AiANbHOCTI; AK CnelianbHUi po3ain
dinocodii; Ak noriyHo-rHoceonoriyHa GyHKUiA Teopii; AK BUEHHA NPO MeToAM Ni3HaHHA | NepeTBOPEHHSA
NPaBOBOI pPeasbHOCTI; AK CYKYMHICTb AOCAIAHNLBbKNX Npouenyp, TEXHIK | MeTOAIB TOLLO.

3acTocyBaHHA MiXXAMCUUNNIHAPHUX (MiXrany3eBux) nigxofiB € ocoONMUBICTIO HUHILLHBOrO nepiogy
PO3BUTKY CYCMiNIbHNX HayK, 30Kpema topnandHol. MixxancumnniHapHiCTb — Lie B3aEMOMPOHUKHEHHS, B3a€E-
Mo36arayeHHs Nigxodis i MeTofiB Pi3HNX HaYK; MOXMBICTb BUABUTU, PO3Mi3HATH, CMPUIAHATA Te, Lo 6yno
NPUXOBAHUM Y Hafipax OKPeMO B3ATOI HAaYKM 38 YMOBU BMKOPUCTAaHHA METOfIB Ta iHCTPYMEHTapIto iHLLMX
HaykK [3, c. 18]. MNi3HaHHA pi3HMX acneKTiB NPaBOBOI HAyKMN Ta NPUHLMMY MACHOCTI i BIBKPUTOCTI AiAfbHO-
CTi opraHiB CyfoBOI Bfafu, 30KpemMa, BifOyBaeTbCA LWAAXOM iHTerpaLii 3100y TKiB rany3eBux pUANYHUX
HayK Ta iHWKX HayK. MeTogonorivHi KoHuenuii, CBiTornAgHi iaei, HanpaubOBaHWI NOHATIHO-KaTeropiasnb-
HWUI anapaT BM3HaUYMB KypC Ta akTUBHUI pyX HAYKOBLIB Y Ui cdepi, BpaxoBytoum i NPaKTUYHI 30006y TKN.

MpobnemaTrKa MeTofiB Mi3HAHHA € akTyanbHOW AnA 6yab-akoi cdepu dianbHOCTI noguHu. MeTog y
Hali3arasibHillOMY 3HaueHHi — Lie MeBHUI CNoCi6 AOCNiAXKeHHA AKOICb NpobneMu un 3aBaaHHA. Ane pa3om
i3 TUM, MeTOZ, — Lie | MeBHa CMCTeMa NpPaBuW, MPUHUUMIB | MPUIOMIB BUBUYEHHSA ABULLY i 3aKOHOMIPHOCTEN
PO3BUTKY NMPUPOAM, CYCMiNbCTBA | MUCNIEHHA abo NPaKTUYHOI NepeTBOPIOYOI AiANbHOCTI nogen [4, .
159]. Y KoXHil chepi meTog Moxe HabyBaTV HOBUX UM OAATKOBUX OCOBNMBOCTEN. Y KOHTEKCTI OCNIAXKY-
BaHOI NpobnemMaTVKy MeTol BUCTYMAE AK CYKYMHICTb cnocobiB Ta 3aco6iB, BUKOPUCTaHHSA AKUX CNPUAE
OTPVMaHHI0 O0'EKTUBHMX Ta HeyrnepeaXeHNX 3HaHb NPO NpeaMeT AOCAIIKEHHA — NPUHLUMUM FACHOCTI i
BiAKPUTOCTI AiANbHOCTI OpraHiB CyfoBoOl Bajun.

MeToponoria NpaBo3HaBCTBA € BUEHHAM NPO BUKOPUCTAHHA Pi3HUX HAayKOBUX MiAXoAiB, MeToAiB Ta
NPUHLMMIB, WO NOB'A3aHe 3 YiTKOI NOCTaHOBKOI METY Ta 3aBAaHb 1 NpaBuiibHUM BUOOPOM iHCTPYMeH-
TiB X JocArHeHHA. MeTogonoria NisHaHHA HaJa€ MOXNBICTb BUABUTU Ta PO3KPUTU CYTHICTb NPUHLNNY
rMacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB Cy[oBOI BfaAn, 3p03yMiTX 3aKOHOMIPHOCTI Ta TeHAeHLUji horo
PO3BUTKY.

OTXe, METOLO0NOTI0 AOCAIAXKEHHA MPUHLMMY MAaCHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB CyAoBOI Bna-
OV CNif BU3HAYWUTU AK CMCTEMY NMPUHLUMMIB, METOAIB, HAYKOBMX MiAX04iB, CBITOMMAQHUX KOHLEMNUil, KOM-
6iHaLifa AKUX 3yMOB/EHA NOTiYHICTIO Ta 06'EKTUBHICTIO, CNPAMOBaHA Ha KOMMEKCHE Mi3HaHHA Ta BUAB-
NEHHA 3aKOHOMIPHOCTEN PO3BUTKY i TEHAEHUIN NPUHLMNY MAacHOCTI i BIAKPUTOCTI AiAIbHOCTI OpraHis
cyposoi Bnagu. Cepef OCHOBHUX iHCTPYMEHTIB METOAO0NOTIT JOCNIAMXEHHA NPUHLUMMY MAacHOCTI i BigKpW-
TOCTi AiIANBHOCTI OpraHiB CyOBOI BNafu CIlify BAOKPEMUTU HAYKOBI NiAXoamn, MeToAmM, MPUHLMMAN Ni3HaHHSA,
cucTemy ceiTornagy Towo. PiBeHb Ta rnbuHa ni3HaHHA NpeameTa — NPUHLMMY FacHOCT i BigKPUTOCTI
[iANbHOCTI OpraHiB cyqoBoi Bnaam — NPOMNopLiiHO 3aneXmnTb Bif 06paHOro KOMMIeKcy HayKoBUX Nigxo-
[iB, MeTOAiB Ta NPUHLUMNIB MEeTOZ4ONOTIl.

CyyacHi fep>kaBoTBOpPUYI Ta NPaBOTBOPYI NpoOLIeCH, OPiEHTOBaHI Ha TEHAEHL T po36y0BU eMOKpaTUY-
HOrO CyCniNbCTBa, 3yMOBIOKOTb HEOOXIAHICTb OPIEHTAL He NMLLEe Ha MiXKHAPOAHI NPUHLUMMW N CTaHZap-
TW, ane i 3BepPHEHHSA 10 iICTOPUYHUX LiHHOCTel Ta inocodcbko-npaBoBUX Haabyaos, Aki dopmyBanuca y
npoueci po3BUTKY AeprkaB i MpaBoBUX cucTem [5, c. 45-46]. Tak, LeHTpanbHe micLle y MeTogooriyHoMy
IHCTPYMeHTapil JOCNiAXEHHA MPUHLMMY MAaCHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB CyfoBol Blaam rnoci-
JA€ OianeKkTnKa, Wo CAra€e CBOIM KOPIHHAM LUe B Yacu aHTUYHOCTI.

[ianekTrKa ga€e 3mory nisHaTV Har3aranbHilli 3aKOHU PO3BUTKY CyCninbCTBa. [ianekTnuHmm nigxig oo
BMBUYEHHSA CYCMiNbCcTBa NoTpebye po3rnagaTy noro B pyci [6, ¢. 320]. BignosigHO Ao KNacMyHOT KOHUenuil
RianeKkTuKW, Hi y MUCNEHHI, Hi Yy CYCninbCTBi, Hi B NPUPOAI HEMAE HIYOro Takoro, Wo 6 He 3MiHIOBanocA.
A ycboro cyLworo xapakTepHUMM € BHYTPILLHI CynepeyHOoCTi Ta ix 60poTbba, AKi 06yMOBNIOIOTL HAbYTTA
HOBOrO AKICHOIO CTaHy, 3MiHW Ta Po3BUTKY [5, c. 47]. JianekTnyHmi nigxig Haga€e MOXIMBICTb AOCNIAUTY
NPVHLMN FIACHOCTI i BIGKPUTOCTI AiANbHOCTI OpraHiB CyAoBOI BfaAu Ta MOB'A3aHi 3 HMM ABULA | Npo-
Lecu Kpisb Npu3My CyCrifibHO-MOAITUYHMX NPOLECIB Y TON UM iHWNA ICTOPUYHUI Nepiod, NpoTupiy Ta
cynepeyHocTen. 3aCTOCyBaHHA fianeKTUYHOro Migxog4y MoXe CrpUATY BUABJIEHHIO B3aEMO3B'A3KIB MiX
PO36iXKHNMY NO3ULIAMN BYEHUX Ta NPAKTUKIB LLIOAO Pi3HMX acneKTiB NPUHLMMY MMacHOCTI i BigKpUTOCTI
AiANbHOCTI OpraHiB CyqoBOI Bfagn, Hanpuknag, 3MiCTOBHOro HanoBHEHHA NMOHATb «MMAaCHICTbY, «BiAKPW-
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TicTb». [lianekTuka cnpuae Kpawomy po3yMiHHIO BCi€l CKNAaAHOCTI Ta HEOAHO3HAYHOCTI PO3rNAQyBaHOro
npeamMmeTy y cyyacHUX nosiTMKO-NPaBoBMX YMOBaX, MiCLA MPUHLMMY IMacHOCTI i BIAKPUTOCTI AiANbHOCTI
OopraHiB CyaoBOI BNajn y po3BUTKY NapTHEPCTBA MiX B/1aJ00 Ta FPOMaCbKICTIO.

BaxknuBy ponb y ni3HaHHI NPVHUMAY FACcHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB CyAoBOI BNagn Mae
KOMYHiKaTUBHUI nigxig. Ller cnoci6é gocnigxeHHA NO3BOMAE BCTAHOBUTU, LLO OKPEMI coLianbHi 3B'A3KM
i cycninbCcTBO Y Linomy GopMyIoTbCA i3 CMHTE3Y NOPALKY Ta XaocCy, a He 3aMiHu X OauH ogHuMm [7, c. 60].
KoMyHikaTMBHWIA Nigxia cnpAMOBaHWIA HAa BCTaHOB/IEHHA 6anaHCy B3aEMOBIAHOCKH MiX cy6'ekTamm me-
XaHi3My peani3auil TpMHUMNY rMacHOCTI | BIAKPMTOCTI AiANbHOCTI OpraHiB CygoBoi BNagu. 3 4ONOMOroH
LbOro NigxoAy BU3HAYeHO, WO NpobeMy B3aEMOBIAHOCKH CYAiB Ta Mac-Mefia Cig BUpiLlyBaTy i3 Bpaxy-
BaHHAM MONITUKO-MPaBOBOro XapakTepy Cy4yaCHOro po3BUTKY YKpaiHu.

BaknuBe iHCTpyMeHTanbHe 3HaYeHHA Yy KOHTEKCTi JOCHigKeHHA MaE cuctemHuin metop. CyTHicTb
CMCTEMHOrO MeTOAY B IOPUANYHIN HayLi MONAra€ y TOMy, WO AOCAIAKYBaHe ABYLLE PO3IAQAETbCA AK MeB-
Ha CUCTeMa, Lo BKJIOUYEHa 0 cncTemu BifibLL LUIMPOKOTo NOPAAKY | BUKOHYE Y Hill neBHi dyHKLIT i noB’aA3a-
Ha 3 Helo 3B'A3Kamu pi3Horo pody [8]. 3acTocyBaHHA CMCTEMHOIO METOAY [O3BOMAE PO3rNAZATY MPUHLNM
rMacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB CyfoBOI BNagn y CYKynHOCTI CoUiaibHUX 3B'A3KiB, Mi3HaHHA
NPUHLUMUNIB Npasa [iAfbHOCTI OpraHis CyaoBol BAagun y LinoMy Ta NPUHLUNY rAacHOCTI i BIAKPUTOCTI 30-
Kpema; po3riaHy TV NPUHLMN FACcHOCTI | BIAKPUTOCTI Y cMcTeMi NPUHLMNIB Npasa ToLwO.

BukopuncTaHHA cnctemHOro metogy y nisHaHHi MPUHLUMNY FAacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis
CYAOBOI BNagn Hafano MOXMBICTb PO3MIAHYTU MOFO 3 MO3ULIA CYTHOCTI, BHYTPILHbOI KOHCTPYKLIT Ta
3B'A3KY OKPEeMMX CKNagoBUX 1y pe3ynbTaTi BUOKPEMUTY CYTHICHI O3HaK1 MPUHLMNY FacHOCTI i BiAKpUTO-
CTi BiANbHOCTI OpraHiB Cy0OBOI BNaau, eNeMeHT! MexaHi3mMy noro peanisadii. CucteMHun metog 3abesne-
UMB PO3YMIHHA YCTaNeHNX NPaBOBMX B3aEMO3B'A3KIB, AKi BUHMKaIOTb, 3MIHIOIOTbCA | MPUMMHAIOTBCA MiX
cy6’eKkTamum peanizauii LOCNigXKyBaHOro NPUHUUMY Ta iHWUMW efleMeHTaMu.

LliHHe HaykoBO-MpuKnagHe 3HAaYeHHA ANA BMBYEHHA 06paHOi NpobremaTMku Ma€ CMHEPreTUYHUN
nigxig. CnHepreTuka cnpsAMOBaHa Ha Mi3HaHHA CamOOpraHi3auii CUCTEMHUX 3B'A3KIB, 30Kpema, coliab-
Hux [7, c. 87-88]. 3acTOCYyBaHHA CMHEPreTUYHOro MiAXoA4y HaAacTb MOXMBICTb BCTAHOBUTU MPUYMH-
HO-HaC/iAKOBI 3B'A3KM PO3BUTKY AEMOKPATUYHOI fieprKaBu B YKpaiHi Ta MexaHi3my peanisauii npuHumny
rMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHis CcyAoBOi BajW, npoaHanisyBat Ta BU3HAUNTUN TeHOeHUiT Yy
LbOMY HanpsAmi, PO3KPWTN CUCTEMHI Ta MO3aCUCTEMHI 3B'A3KM.

H1Hi B3aEMOAONOBHIOIOUYMM Ta KIIOYOBUMM HAyKOBUM MiAXOA0M A0 iHLWINX HAYKOBUX NiAXofAiB Ta MeTo-
[iB Ta BCiX AeprkaBHO-NPABOBUX AABULL, € AHTPOMONIOTIYHMIA Niaxig.

BignosigHo fo aHTpononoriyHoro nigxoay noanHa Ak 6iocouianbHWi iIHAMBIA € «<MiPOtO BCiX peyei», y
TOMY UNCJTi fepKaBHO-NPaBOBMX ABULL. Takui NiAXig4 CTaBUTb JIIOANHY B LLIEHTP NPaBOBOI pPeasibHOCTi | BU-
BYAE il pONb y CTBOPEHHI L€l peanbHOCTI, XUTTERIANbHICTb ycepeanHi Hel, B3BaEMHUI BMAUB (BKOYaOun
LECTPYKTVBHUI) NIOAVHM | MPaBOBOI peanbHOCTI» [9, €. 29]. AHTpONONOriYHMA NiAXig Aa€ 3MOry po3rnaga-
TV NIOANHY AK iIHTErpaTMBHY LiNicHICTb i 3a6e3neunT BpaxyBaHHA B OPUANYHIN NPakTULi Cy6'€eKTUBHOCTI
1 iHOMBIQYaNbHOCTI 0COBUCTOCTI AK YUYaCHMKA XUTTERIANBHOCTI, B3aEMOAIi Liiel 0COBUCTOCTI 3 OTOUYEHHAM
i LUMPOKMM KOIOM MOB'A3aHUX i3 yum couianbHux Asuuy [10, c. 302]. TakMM YMHOM, B CyYaCHMX yMOBaXx
PO3BUTKY HayKW aHTPOMONOMiYHUNA NigXia NPOCTEXYETbCA Y BMBYEHHI 6yab-akoro nutaHHA. OcobnmBo
Ba)K/IMBE 3HAYEHHA BiH Ma€ 11 y JOCHIAKEHHI NPVHUWMY MMacHOCTI i BiGKPUTOCTI AiANbHOCTI OpPraHiB Cy-
[OBOT BNaaw, Lo 3yMOBeHO: 1) TUM, WO CyioBa Braaa y 6yab-AKil aeMoKpaTUYHIl feprkaBi GyHKLiOHYe
BUKJTIOYHO A/1A 3abe3neyeHHs npas Ta cBOOOA NoauHu i 1T gianbHICTb Mae BigbyBaTCA Ha OCHOBI Ntoau-
HOLEHTPUCTCbKOIO NigX0AY; 2) TUM, Lo pearni3auifa NPUHLMNY FacHOCTI | BIGKPUTOCTI JiANbHOCTI opraHis
Cy[oBOI BNaau i BUCTYMA€E CBOrO POAY «3anobiXKHUKOM» A1 HEMOXKIIMBOCTI BifX1UeHHA BNaau Bif BKa3a-
HOro HanMpAMY Ta FrapaHTYE BUCOKY AKICTb 34iNCHEHHA NPaBOCYAAA.

CdhopmoBaHi TeHaeHLii JO PO3BUTKY YKpaiHM AK AEMOKPATUYHOI, MPaBOBOI AepKaBK, MoUnHauy 3
90-X pp. MUHYJIOrO CTONITTA, 3yMOBMIN CTBOPEHHA BiANOBIAHOrO 3aKOHOAABCTBA. HUHI Len npouec Tpu-
BA€, OCKiNbKM BifOYBaTbCA KapAMHaNbHI 3MiHW Y MOMITUYHIN, €KOHOMIYHI, CouianbHii, KynbTypHii
cuctemax. BignoBigHo, 3pocTae ponb iHTepnpeTauiiHOl AiANbHOCTI, HaNPUKNag, 3 MeTO OQHAKOBOrO
Ta UiNiCHICTb 3aKOHOAABCTBa Ta Mpasopeanisadii. Y LboMy acneKkTi BaXKnMBy pofb Bifirpae opnanyHa
repMeHeBTMKa AK MeTOof Ni3HaHHA MPUHLMMY MAacHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis CyfoBOI BNagu.
LliHHiCTb repmeHeBTUYHOrO NiAXoAY Y TNyMayeHHi MpaBoBMX HOPM MOSIAra€ y TOMY, WO BiH He CynepeyunTb
iHLIMM MEeTOAO0NOTIYHNM NapagmMrMam, a 3Ha4YHOK MipOoIo aKyMyJIo€ iXHi okpemi nepesaru [11, c. 6]. fepme-
HeBTMKa — Lie, MepLoYeproBo, MUCTELTBO TIIYMaUnUTI 3 METOK PO3YMIHHA TEKCY Pi3HUMU rpynamu Hace-
neHHA. lepmeHeBTUKa AK CMOCI6 Mi3HaHHA Mae 6araToBiKOBY CBITOBY TPafMLito, H/HI BUKOPUCTOBYETHCA
y pi3Hux cdhepax cycninbcTBo3HaBCTBa: dinocodii, couionorii, ictopii, inonorii, ncuxonorii, opucnpynex-
LT Ta iH. Yni3HaHHI NpUHLMY racHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB Cy4oBOi Bfagn repMeHeBTMKa
BMCTYMA€E He TEXHIYHMM MPOLLECOM 3aCTOCYBAHHA MEBHMX NIOTIYHUX Ta iHWNX MPUNOMIB 3 METOI PO3'Ac-
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HeHHsA BiAMOBIAHMX HOPM MpPaBa, a Nepefbayac i 3'ACyBaHHA Ta PO3KPUTTA B3aEMO3B'A3KIB MixK pPi3HUMU
iCTOPVYHUMN NepiofamMu Ta MiCLA Y HUX TiET Y/ iHLWOT HOPMU, L0 CTOCYIOTbCA AOCIAXKYBaHOrO HanpsAmy,
il BNAnB Ha popMyBaHHA NPABOCBIAOMOCTI CyCninbCTBa.

IOpranyHa repmeHeBTVIKa 3@ CBOEK CYTTIO — QHTPOMOJIONiYHa 1 aHTPOMOLEHTPUYHA, OCKIIbKM PO3y-
MiHHA MpaBa € CaMOPO3yMiHHA cycninbcTBa Ta noguHu [10, ¢. 302]. B ymoBax aganTauii HauioHanbHOro
3aKOHOAABCTBA A0 €BPOMNENCbKMX CTaHAapPTIB, 30KpeMa 3 NuTaHb NPaBOCyAns, repMeHeBTVKa Bigrpae
BeJINKE 3HAYEHHA Y AOCNifXEeHHI MPUHLUMMY MAacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CyqoBOi Bnagu,
L0 BUABNAETbCA B ONpaLoBaHHi Mi>KHapOAHMX CTaHAAPTIB LWOAO BNPOBaAKeHHA Ta peani3auii NpoeKTy
«EnekTpoHHe npaBocyaan». BukoprctaHHA repMeHeBTUYHOTO MiAX0AY CNPUATUME MaKCUManbHO 00'ek-
TUBHIN OUiHLi PiBHA epeKTUBHOCTI CUCTEMM HaLiOHASIbHOro 3aKOHOAABCTBA LWOAO 3aKPinieHHA fOoChi-
[XKyBaHOro NpuHUuny.

CynoBa Bnaga € AMHaMIYHOI OpPraHiYHOK CUCTEMOIO, KA, 3 OAHOrO OOKY, 3aNNLWAETLCA LiNiCHO Ta
BM3HaYaeTbCsA GyHAAMEHTANbHICTIO, @ 3 iHIWOro, — MNOCTINHO PO3BUBAETLCA | BOOCKOHANIOETLCA Yepes
mMoandiKaLito CBOIX CKNafoBUX, 30KpeMa, MPUHLIAMY FacHOCTI | BIAKPUTOCTI A4iANbHOCTI OpraHiB cyfoBoOi
Bnagu. [ianbHicHUN MeTog nepenbayvac nisHaHHA NPUHLMNY FAaCHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis
CY[0BOI BNagu BUXOAAYN 3 TOTO, WO Came, B MepLly yepry, AiafbHICTb CYAAIB Ta iHWKWX YSeHiB CyA0BOro
Kopnycy 3abe3neyye peanisawito JOCNIAXKYBAHOTO NPUHLMMY Y MeXax HOPMaTUBHO BM3HAYEHVX NMOBHO-
BaXKeHb. Tomy AOCAIAUTN MPUHLMM MACHOCTI | BIGKPUTOCTI AiANbHOCTI OpraHis CyoBOI BNagn MOXHa BU-
KJTIOYHO KPi3b Npu3My iX PyHKLiOHyBaHHA. TOX, BUBUEHHSA LIbOro NPUHLMUMY NoTpebye BpaxyBaHHA AiAslb-
HOCTi CyOBOI BNaAM Ta iHLIMX Cy6’eKTIB peanisaLii npyMHUMNY racHOCTI | BIAKPUTOCTI AiANbHOCTI opraHis
CyfoBoOI Bnagu.

OpfHuUM i3 HalaaBHIWMX B iCTOPIT HAYKN BBaXKa€eTbCA NIOFYHWIA MeToA, 3acobm Ni3HaHHA AKOro NPOHU-
KaloTb Ta B3aEMOAiOTb GaKTUUHO 3 KOXKHM METOAOM, A0 SKUX HaNeXKaTb OCHOBHI NPUIAOMU Mi3HAHHS —
aHani3 i cuHTe3; NIoriYHi MeToAM OTPUMAHHA BUCHOBKY — AefyKLUif, iHAYyKUiA | aHanoris, AKi B CyyacHUX
DOCNIOMXEHHSAX e JOMOBHIOTbCA MeTofoM abayKLuii; meToam abcTparyBaHHsA Towo [12, ¢. 38]. JloriyHunii
METO[, OXOMJIHE AifNbHICTb WOA0 onpaLoBaHHA BCbOro 3ibpaHoro obcary iHdopmaii Ta oro y3arasnb-
HeHHs, cMcTemaTn3allii Ta OLiHKM i BifoOpaXKyeTbCA B OCHOBHIN YacTuHI gocnigxeHHaA [13, c. 25]. Takum
UMHOM, Y npoueci AOCNIAXEHHA NPUHLUUNY MACHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB Cy[oBOI Bnagu
Lell MeToA Ta oro 3acobu HeobXxiAHO 3aCTOCOBYBATU MOBCEMICHO, 30KPEMa, Nif Yac O6rpyHTYBaHHA Ta
aprymeHTauil Ti€l um iHWoi no3uuii aBTopa ToLwo.

Be3scyMHiBHY eBPUCTUYHY LiiHHICTb ANA NPaBOBOro MisHaHHA Malixe 6yfb-4oro, y TOMy YMchi A NPUH-
Luny rnacHOCTI i BIGKPUTOCTI AiANbHOCTI OpraHiB CyAoBOI BNlagU, MAa€ COLiONIOTIYHNI METOA, AKUN LUIMPOKO
3aCTOCOBYETbCA MPY BMBYEHHI Ta y3arasbHeHHi eMMipMyYHOro MaTepiay, MOB'A3aHOrO 3 AiANIbHICTIO Opra-
HiB Cy#OBOI BNagW, aHani3om ix BigKpMTOCTi Ta MPO30POCTi, AOCTYMHOCTI A1 FPOMaACbKocTi. Bce Le 3Ha-
XOAWUTbLCA B MIAFPYHTI NPUHLMMY FIAcHOCTI | BIGKPUTOCTI AiAnbHOCTI opraHiB cygoBoi Bnaau. EbektusHictb
COL|iONOriYyHOro MeTofy BUPaKa€eTbCA, HaNPUKag, B MOXIMBOCTI OTPUMATK Ty UM iHWY iHbopMmaLito npo
BiANbHICTb Cyay, NOYMHaloUK Bifl Yacy poboTu Ao MaTepianiB cygoBoro npouecy (HeobxigHo BpaxoByBaTy
npouecyanbHUin cTaTyc cy6’ekTa).

BpaxoBytoun notpeby peanisauii nonoxeHb Yroan npo acouiauito Mix YKpaiHoto Ta €BponencbKum
Coto3oMm [14; 15] AK NpaKTUYHY, TaK i HAYKOBY LIiHHICTb Ma€ NOPIBHANBbHO-NPaBOBUI MeToA (abo meToq
KOMMNapaTtuBicTuKkm). Mloro cnig BUKOPUCTOBYBATW AfA OTPUMaHHA iHpopMaLii Npo JOCBiA NPaBOBOro
perynioBaHHA Ta peanisauil NPUHUUNY MacHOCTI | BIGKPUTOCTI AiANbHOCTI OpraHiB CyaoBol Bnagu B 3a-
pybiXXHMX fepKaBax Ta NOPIBHAHHA 3 BITYM3HAHOK NPAKTUKOK. 3aCTOCYBaHHA KOMMapaTMBHOrO MeTo-
[y HaacTb MOXNMBICTb BPaxyBaTV MO3UTUBHUIA 3apybixKHWIA [OCBIA Ta YHUKHYTM MPOpPaxyHKiB nig yac
30iNCHeHHA cynoBoi TpaHchopmallii B YKpaiHi.

D®opmanbHO-AOrMaTUYHUIN MeTO BUKOPUCTOBYETLCA ANA Mi3HAHHA BHYTPILWHbOT GOpMM NpaBOBUX
ABMLL i NpoLeciB, 4O3BOIAE HAa OCHOBI Y3arasibHEHHsA Ta BUABNEHHSA 03HaK popmyntoBaTh NOHATTA, AediHi-
Lii, BU3HaueHHA. OcobnuBicTb Liboro cnewumdivyHOro ana loprcnpyaeHLii MeToly NoNArae B 30CcepeKeHHi
yBaru Ha IoriYHOMy onpawoBaHHi NPaBOBKX HOPM [16, ¢. 33-34]. Bka3aHuUI meTo CTa€ OCHOBO AJ1A aHa-
Ni3y HOPMaTNBHO-MPAaBOBUX aKTIB, O AO3BOINTb BUBUUTY Ta MPOaHanilyBaTth iX 3 MO3WLi perynoBaHHA
NPUHLMUNY FIAacHOCTI | BIGKPUTOCTI QiANbHOCTI OpraHis CyaoBol Bnaju.

BukopuncTaHHA HaBefeHVX HayKOBUX MiAX0o4iB Ta METOAIB B iX CYKyNHOCTI JOMOMarae CTBOPUTU Lific-
HY CUCTeMy 3HaHb AnA 3abe3neyeHHsA CyCniibHO KOPUCHOro pe3ynbraTy. OxapaKTepr3oBaHi MeToono-
riYHi 3acobu gocnig)eHHA NPUHLMNY MACHOCTI i BIAKPUTOCTI AiANbHOCTI opraHiB CyooBOi BNagu MatoTb
YHiBepCanbHWI XxapaKkTep Ta MOXYTb 6YTU BUKOPUCTaHI ANA Ni3HAHHA iHLWWX NPUHLMMIB NpaBa.

BucHoBKM. TaknM YnHOM, NiABOAAYN NiACYMKN Ni3HAaHHA NPUHLUMMY MNACcHOCTI | BIGKPUTOCTI AifANbHO-
CTi OpraHiB CyjoBOI Bflafi1, BapTO 3a3HauMUTU TaKe.

1. OHOBNEHHA MEeTOAONOriYHOrO IHCTPYMeHTapilo, Wo noyanoca B XX CT. 11 BiAOYyBa€eTbCA QOHUHI
cnpusano dyHaameHTanisalii nposeaeHMX focnigxeHb y Ui chepi. MeTogonoris npaBo3HaBCTBA € OCO-

85



§‘ Visegrad Journal on Human Rights

86

6nvBoto chepoto, BUEHHAM NPO 3aCTOCYBaHHA Pi3HMX MeTOZiB Ta MPUHLMNIB B iX AMHAMIYHIN KOMOiHaLji,
L0 NOB'sA3aHe 3 YiTKOK NOCTaHOBKOI MeTM Ta 3aBAaHb I NpaBuibHUM BUOOPOM iHCTPYMEHTIB ix gocar-
HeHHsA. MeTogonoria gocnigxeHHA GopMye ysaBNEHHA HayKOBLA MPO YeproBicTb eTaniB y npoueci focAr-
HEeHHA NoCTaBNeHOl MeTH.

2. TeopeTuyHe obIrpyHTYBaHHA NPUHLMNY FIACHOCTI i BIGKPUTOCTI AiANbHOCTI OpraHiB CyfoBOI Bna-
OV fIK CKnagHoro 6araToBeKTOPHOro ABMLLA BUMAra€e 3asyyeHHs LWMPOKOro fiana3oHy 3HaHb He nuie 3
NpPaBO3HaBCTBA, a i3 iHWKX CycninbHUX HayK — dpinocodii, colionorii, nonitonorii, icTopii, HayKn Aepkas-
HOro ynpasfiHHsA, TOO6TO Nepeabavae BUKOPUCTaHHA MixXAUCUMNNIHAapHOro nigxoay. 3aBAaHHA MeTodo-
norii fOCNIAMXEHHA NPVHUMUMY MACHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHiB Cyf0oBOI BNaau, AK i 6yab-Akoro
iHLIOrO, NONAra€e y CTBOPEHHI CUCTEMHOTO, LifliCHOro AOCNIAMKEHHS.

3. Metogonoria gocnig)eHHA NPUHLUNY racHOCTI | BIAKPUTOCTI JiANbHOCTI OpraHis CyaoBol BNa-
AV € iHAMBIAYanbHOI Ta YHiKaNbHOK CUCTEMOIO iIHCTPYMEHTIB, Ma€ BNacHi iHTerpaTuBHi 3aKOHOMIPHOCTI
esosouil. [ig meTogonorieo AoCniAXKeHHA NPUHLMIY rMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHis Cy[oBoT1
Bnagu Cnig po3ymiT cucTeMy NPUHLKMIB, METOAIB, HAYKOBUX NigXofiB, CBITOMMALHMX KOHLENUil, Kom6i-
HaLjif AKMX 3yMOBJIEHa JTOTiYHICTIO Ta 06’€EKTUBHICTIO, CNPAMOBaHa Ha KOMMJIEKCHE Ni3HaHHA Ta BUABMIEHHSA
3aKOHOMIPHOCTeN PO3BUTKY | TEHAEHLi MPUHLUMNY MacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB CygoBoil
Bnagu. Cneumdika fOCNiAXKEHHA NPUHLMMY FAaCHOCTI i BIBKPUTOCTI AiANbHOCTI OpraHiB CyaoBoi BNaau AK
CKnagHoro 6araToBeKTOPHOrO ABULLA 3 METOI NOro KOMMAIEKCHOMO BMBYEHHSA CripursAia 06rpyHToBaHOMY
3aCTOCYBaHHIO MiXXAMCLMMNITIHAPHOrO Ta MiXrany3eBoro nigxofis WIAXOM 3ay4YeHHA LWMPOKOro fdianaso-
HY 3HaHb He JliLIe 3 PUCMPYAEHLIT, @ 1 i3 iHWKX CYyCNiNbHMX HayK.

'AHomauiﬂ.

Y cTaTTi pO3rnAHYTO MeTOA0SOri0 Ni3HAHHA NPUHLMNY FACcHOCTI | BIAKPUTOCTI AiANbHOCTI OpraHis Cy-
[0BOI Bfagn. HaronoweHo, Wwo MeToonoris NpaBo3HaBCTBa € 0C0611MBOO cdhepoto, BUEHHSIM NPO 3aCTo-
CYBaHHA Pi3HMX MeTOAIB Ta NPUHLMMIB B X AMHAMIYHIN KOMOiHaLii, Lo NOB’A3aHe 3 YiTKOK MOCTaHOBKOK
METV Ta 3aBAaHb 1 NPaBUSIbHUM BUOOPOM iIHCTPYMEHTIB iX JOCATHEHHA. AKLLEHTOBAHO, L0 METOA0SIOriA
[OCNIOXEHHA NPUHLMNY FMacHOCTI | BIAKPUTOCTI AiANbHOCTI opraHiB cyaoBoi Bnaam 3abesneuye otpu-
MaHHs 06'EKTUBHUX Ta HeynepeaXeHUX 3HaHb NPO AOCTIAXKYBaHUN NPUHLMM, 3aKOHOMIPHICTb NOro po3-
BUTKY, POJib Y AePKaBOTBOPEHHI Ta NPaBOTBOPEHHI YKpaiHu. Br3HaueHo, Lo TeopeTnyHe o6rpyHTYBaHHA
NPUHUMMY FIacHOCTI i BIAKPUTOCTI AiANbHOCTI opraHiB CyfoBOT Bfaan AK CKMnagHoOro 6aratToBeKTopHOro
ABKLLA BUMArae 3aly4yeHHs WNMPOKOTO Jiana3oHy 3HaHb He fviie 3 MPaBO3HABCTBA, @ 1 i3 iHWKX CyCninb-
HUX HayK.

BcTtaHOBREHO, Wo meTogoNOriA AOCAIAMXKEHHA NPUHLMMY MACcHOCTI i BIAKPUTOCTI JiA/IbHOCTI opraHis
CY[0BOI Bflagn € iHAMBIAYanbHO Ta YHiKaSIbHOK CUCTEMOIO iHCTPYMEHTIB, Ma€ BaCHi iHTerpaTuBHi 3a-
KOHOMIPHOCTi eBoftouii. 3aNpONOHOBAaHO BM3HAYEHHA MOHATTA «METOAO0NOrNiA JOCNIAMXKEHHA NPUHLMMY
rMacHOCTI i BIAKPUTOCTI AiANbHOCTI OpraHiB cygoBoi Bnagun». Cepell OCHOBHUX iIHCTPYMEHTIB MeToZoMoril
JOCNIAXKEHHA NPUHLMUNY MMAacHOCTI Ta BIAKPUTOCTI AiANbHOCTI OpraHis CyfoBOI Blagn Cnifi BAOKPEMUTH
HayKoBi MiAX0oAM, MeTOAM, NPUHLMNK Ni3HAHHA, CUCTeMy CBITOrNAAY.

'Annotation.

The article considers the methodology of knowledge of the principle of transparency and openness
of the judiciary. It has been emphasised that the methodology of jurisprudence is a special field, the doc-
trine of the application of different methods and principles in their dynamic combination, which is asso-
ciated with a clear statement of goals and objectives and the right choice of tools to achieve them. It has
been highlighted that the methodology of research of the principle of transparency and openness of the
activity of judicial authorities provides objective and impartial knowledge about the studied principle,
the regularity of its development, the role in state-building and law-making of Ukraine. It has been deter-
mined that the theoretical substantiation of the principle of transparency and openness of the activity of
judicial authorities as a complex multi-vector phenomenon requires the involvement of a wide range of
knowledge not only in law but also in other social sciences.

It has been established that the methodology of research of the principle of transparency and open-
ness of the activity of judicial authorities is an individual and unique system of tools and has its own in-
tegrative patterns of evolution. The definition of the concept of methodology of research of the principle
of transparency and openness of the activity of judicial authorities has been proposed. Among the main
tools of the methodology of research on the principle of transparency and openness of the activity of ju-
dicial authorities there should be distinguished scientific approaches, methods, principles of knowledge,
worldview.



Visegrad Journal on Human Rights

y References:

1 boctan C. K. MeTogonoria npaBoBOro AOCNIAXKEHHA: MOHATTA, CTPYKTYpa, $GinocoPpcbKo-CBiTOrNALHI
3acagu. BicHuk YHisepcumemy imeHi Anegppeda Hobens. Cepis: lpaso. 2021. N2 1. C. 16-28.

2. [Jy6osT. O. CtaHOB/IEHHA METOAOJIOTIT OPUANYHUX AOCHIAKEHD: OCOBNMBOCTI PaAsHCbKOro Ta Ccyyac-
HOro eTanis: aBToped. ANC. .... KaHA. opug. HayK. Knis. 2014. 16 c.

3. Konot A. MixXgucumnnniHapHui Nigxig AK nepefyMmoBa po3BUTKY eKOHOMIYHOT HayKM Ta OCBITW. BicHUK
Kuisceko2o HayioHanbHo20 yHisepcumemy imeHi Tapaca Lllegyerka. Cepia: EkoHomika. 2014. Bun. 5. C. 18-22.

4.  Xpukos €. M. MeTogonoria negaroriyHoro gochnigxeHHs: MoHorpadia. Xapkis: MNaHos A. M., 2017.237 c.

5. Konwny O. . leTepmiHaHTy fianeKkTuKM y NpaBsi: OKpemi acnekTu. BicHUK J/1b8i8CbK020 Mop208e/1bHO-eKo-
HoMiuyHo20 yHisepcumemy. Cepis: fOpuduyHi Hayku. 2018. Bun. 7. C. 45-51.

6. AradpoHoBa H. B. MutaHHA meTogonorii gocnigxeHHA ¢eHoMeHY KOHCTUTYLiNHOT pedopmu. BicHuk Ha-
yioHanbHo2o yHisepcumemy «/Tbsigcoka nonimexikar. Cepia: OpuouyHi Hayku. 2016. N2 845. C. 320-326.

7. bBobposHuk C. B. Komnpomic i KOHONIKT y NpaBi: aHTPOMNONOro-KOMyHiKaTVBHUIA Niaxia A0 aHanisy:
MoHorpadia. Kuis: Opua. aymka, 2011. 384 c.

8. TaHbba b. IN. CuctemHMin Nigxig Ta NOro 3aCTOCyBaHHs B JOCHIIXeHHi YKpaiHu AK 4eMOKPATUYHOI, CO-
UianbHOI, NpaBOBOI AeprkaBu: aBToped. AWC. ... KaHA. opug. HayK. Kunis, 2001. 21 c.

9. CkakyH O. O©. Teopia gepxaBu i NnpaBa (EHUMKNONeANYHUN Kypc): NigpyyHuK. Xapkis: Ecnaga, 2006.
776 c.

10. Umoup Y. O. KOpranyHa repMeHeBTMKa: aHTPOMONOriYHa CKNagosa. Haykosul 8icHUK Jlbeigcbko20 Oep-
XKasHo20 yHisepcumemy sHympiwHix cnpas. Cepis: OpuduyHa. 2017. Bun. 3. C. 299-306.

11. banuHcbka O. M., AweHko B. A. MeTtogonoriyHi 3acagn repMeHeBTVKM Ta NparmaTnamMy y npoueci Tay-
MayeHHs HOpM npaBa. Haykosuli 8icHUK Jlb8iBCbKO20 OepxasHO20 yHigepcumemy 8HympilHix cnpas. Cepis:
OpuduyHa. 2017. Bun. 2. C. 3-12.

12. KOpkeBuy O. M. JloriuHi acnekTn IOPUANYHOI repMmeHeBTUKIN. BicHUk HayioHaneHo20 yHigsepcumemy
«fOpuduyHa akademis Ykpaiu imeri Apocnasa Myopozo». Cepis: Qinocogpis. 2019. N2 3. C. 34-44,

13. bepHasiok A. O. KoHCcTUTYyUiNHI ocHOBM NpaBoTBOPYOCTI [pe3ngeHTa YKpaiHu: Teopia i npakTuka: guc.
... A-pa opua. Hayk. Knis, 2014. 590 c.

14. Yropa npo Acouiauito MiX YKpaiHOo, 3 OfHi€El CTOPOHU, Ta €Bponencbkum Coto3om, EBPONENCbKUM
CNiBTOBApPUCTBOM 3 aTOMHOI eHeprii i iXHIMU AepXaBaMu-UneHamy, 3 iHIWOT CTOPOHM Big 27.06.2014. OgiyitiHuli
8iCHUK YKpaiHu. 2014. N2 75. C1. 2125.

15. Adashys L. Concepts and Preconditions of European Regional Policy. Philosophy, Economics and Law
Review. 2021.Vol. 1. P. 139-145.

16. 3aranbHa Teopia fepX<aBu i Npasa: NigpyyHuK / 3a 3ar. ped. M. B. Lgika, O. B. lNeTpuwnHa. Xapkis: [Mpa-
B0, 2009. 584 c.

Nalyvaiko Larysa,
Vice-Rector of the Dnipropetrovsk State University of Internal Affairs, Doctor of Law, Professor,
Honored Lawyer of Ukraine

Korshun Anatolii,
Chairman of the Third Administrative Court of Appeal, Associate Professor of the Department of General Law Disciplines of
Dnipropetrovsk State University of Internal Affairs, Doctor of Philosophy in Law

87



88

” PROBLEMS AND PROSPECTS OF
EMPLOYMENT DEVELOPMENT OF
GRADUATES OF HIGHER EDUCATION
INSTITUTIONS IN THE CONDITIONS OF
INNOVATIVE DEVELOPMENT OF THE
UKRAINE

lMpob6niemu ma nepcrnekmueu po38umkKy
3aliHAmocmi eunyckKHuUKie 3aknadie euwoi oceimu
e yMoeax iHHogauiliHo20 po38umkKy YKpaiHu

'Nesterovich Alexey
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KniouoBi cnoBa:
depxasa, pobomodaseuyb, Mos100b, 3alUHAMICMb, NPAUEs1aWmy8aHHs, PUHOK NPaui.

'Hoc-raHOBKa npo6nemu. OCTaHHIM YacOM CMOCTEPIraeTbCA 3HUXKEHHA MOKa3HUKa npaueBnaLl-
TYBaHHA BUMYCKHYWKIB 3aKNagiB BULLOT OCBITU. 30KpeMa, H3bKUN PiBeHb NpaLeBnallTyBaHHA MOOANX
¢daxiBLiB NOB’A3aHMI 3 HU3KOO AK 06'EKTUBHIX (gMcbanaHc nonuTy i Npono3unii Ha PUHKY NpaLi, HU3bKa
AKICTb NPAKTUYHOT NigrotoBkn daxiBLiB, HEBIAMNOBIAHICTb KOMMNETEHLi BUMYCKHUKIB BUMOraM po6oTo-
[aBUA), TaK i cy6'eKTMBHUX (BIACYTHICTb YiTKMX NpodeciiHMX OpieHTaLi, YABNEHHA NP0 NPEeCTMKHICTb
npodecii, BiACYTHICTb JOCTATHIX EKOHOMIYHWX, COLIOKYNbTYPHUX, CUMBOSIYHKX, iIHPOpMaLiHMX, ocobu-
CTICHMX pecypciB) YAHHUKIB. 3ani3HeHHA aganTaLii cucteMm NpodeciiHOT OCBIT [0 YMOB PUHKY npaLi,
BiICYTHICTb FOTOBHOCTi Y 3HAUYHOI YaCTVHM PO6OTOAABLIB peani3oByBaTh Ha NPaKTUL KagpoBY NOMITUKY,
OpPIEHTOBaHY Ha BUMYCKHWKIB OCBITHIX YCTAHOB, y MEPCNEeKTUBI MOXKe NepeTBOPUTUCA Ha CEPNO3He rasb-
MO €KOHOMIYHOro PO3BUTKY MIANPUEMCTB KpaiHW, CMOHYKaTU Halbinblu NiAroTOBNEHWX, TaNaHOBUTMX i
aMBITHMX MonoAMX Ntofel BCTyNaTn Ao 3akophoHHux 3BO.

Hapas3i HaranbHo € HeOOXiAHICTb aHani3 Npobem 3aHATOCTI BUMYCKHWKIB 3aKaiB BULLOI OCBITY B
YMOBaX Cy4aCHOro pMHKY npadi, Lo CNpuATUME BUABIIEHHIO NPIOPUTETIB COLiaibHOI MOMITUKW Ta ynpas-
NiHHA BULLOIO OCBITOIO B Aep>aBi.

AHani3 octaHHix gocnigKeHb. [locnigKeHHAM NTaHb PUHKY NpaLi, 3aiHATOoCTi, 6e3pobiTTa Ta npa-
LeBnallTyBaHHA MONOAI 3aiManunca Taki BijoMi 3apybixkHi Ta yKpaiHCbKi BUeHi, AK, 30Kpema, Y. MeTTi,
A. Cwmit, O. Pikapgo, Ox.M. KeiHc, A. Mapwann, P. ®pimeH, A. OykeH, O. Akimos, [. boruHsa, b. leHKiH,
O. IpiwHoBa, T. 3asupb, E. JlibaHoBa, A. KonoT, B. OHikieHKo, B. MeTiox, I. PagioHoBa, B. AHApiiB, H. bonoTiHa,
B. KepHakos, M. [HwuH, O. JlaBpis, A. Mautok, O. Mpouescbkun, C. Mpununko, M. MunnneHko, B. PoTaHb,
I YaHuwesa, H. XytopsH, P. Lla6aHoB, O. ApoLueHKo Ta iH.

MeToto CTaTTi € aHani3 Npobnem 3alHATOCTI BUNYCKHUKIB 3aKnafiB BULLOI OCBiTM Ta NepcnekTus ix
npaLeBnallTyBaHHA, @ TAKOX MOLUYK Ji€BUX LWAAXIB WOAO NiABULLEHHA PiBHA 3aMHATOCTI MOJIOA| Ha peri-
OHaSIbHOMY PUHKY npaLii.

Buknag ocHoBHOro martepiany. Kk NoKasye i BITUM3HAHUN, | 3apyOiXKHWI JOCBIA, 3HAYHa KiNbKiCTb
BUNYCKHUKIB CTUKAETbCA 3 CEPMO3HUMM TPYAHOLAaMK NPy nepexofi Bif HaBYaHHA Ao poboTu, BUABAA-
€TbCA 3alHATOI Ha HekBanidiKoBaHMX Poboumx MicLuax abo 3anmiuaeTbcsa 6e3 poboTy, Wo, y CBOKO Yepry,
BUKIMKAE NeBHi TPYAHOLLI B eKOHOMIYHI cdepi, AKa He Moxe epeKTUBHO dyHKLiOHYBaTK 6€3 HaABHOCTI
AKICHUX TPYLOBUX pecypciB y HEOOXIAHIN KinbKocTi. 30KpeMa, 3abe3neyeHHs iHHOBALINHOTO PO3BUTKY
HauioHanbHOT eEKOHOMIKM YKpaiHu Ta riiHOro piBHA if KOHKYPEHTOCMPOMOXXHOCTI HEMOXJTMBO AOCATTY 6e3
aKTVBHOI y4aCTi MONOAOrO MOKOJIHHA Y CYCMiIbHUX NepeTBOPeHHAX AepxKaBu. OCKiNbKM BU3HaYanbHUMN
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obcTaBMHaMKM cepep TuX, AKi 0OYMOBIIIOIOTb CTAHOB/IEHHSA Ta PO3BUTOK AePXKaBU, € Came Ti, Lo NOB’'A3aHi
3 eKOHOMIUYHOIO aKTVBHICTIO MOIOAUX Ntofel. Y cyyacHMX ymoBax 6e3pobiTHa Monofb — 4OCUTb 0CO6sMBa
KaTeropifs eKOHOMIYHO aKTMBHOIMO HacefeHHA YKpalHu, Wo Ma€ BUCOKI PU3MKKU couianbHOI gerpagauil.
Takum yrMHOM, MmonogixHe 6e3pobiTTA He nNuLe Ay»e BMIVMBaE Ha eKOHOMIUHY cdepy KUTTERIANbHOCTI
HacesleHHA HaLloi KpaiHW, a 1 MOXe NPK3BeCTU A0 HEraTUBHUX i HaBiTb Hebe3neyHUx HacnigkiB y chepi
KyJIbTYPHOIO PO3BUTKY Ta COLIianibHOro XXNTTA Aepxasu 3aranom [1, c. 9871.

CbOroiHi MONoAb BBaXKA€TbCA OAHIELO i3 BPa3MBUX KaTeropil Ha pUHKY npaui. 3 ogHoro 60Ky, Monogi
noamn — 0cobsMBO i3 BULLOKO OCBITOI — MaloTb BEIMKMIA MOTeHLias, erie HaB4yaloTbCsA | Kpalle NprucToco-
BYIOTbCA A0 PO6OTU Ha NiANPUEMCTBI, MaloTb TBOPYE MUCIIEHHSA, BONOAIIOTb HOBITHIMM 3HAaHHAMN i nepe-
LOBVIMU TEXHOSOFIAIMM, @ 3 iHLIOrO He MalTb AOCTaTHLOrO NPodeciiHOro AocCBiAy, cneundiyHMxX 3HaHb i
HaBMYOK, IKi BUMaraTbca poboToaaBLAMY, AKi JaneKo He 3aBXKAW roTOBi BUTPayaTyh Yac i KoW Ty Ana go-
[AaTKOBOTrO HaBYaHHA NpPeTeHAEHTIB Ha Ty UM iHLWY nocagy. Lle pobuTs ix, 3 ogHOro 60Ky, BaX/IMBOK YacTu-
HOIO NIOACbKMX PecypciB i NOTeHLiany eKOHOMIKM, @ 3 iHLWOro — 0co61BO BPa3fivBOK FPyMoto NpaLiBHA-
KiB, LLIOAO AKMX MOXe BUHMKATW AUCKpUMIiHaLia 3 60Ky poboTofasuiB. AK Hacnigok, piBeHb 6e3pobiTTa
cepefnl MONofi € BULLMM 3a CepefiHii piBeHb 6e3p0obiTTA y KpaiHi, Lo Yy CBO Yepry BMVBaE Ha EKOHOMIKY
Ta CTabinbHicTb gepaBu. 3a odiLiNHUMN faHUMWK, NPOTAFOM OCTaHHIX AEKINIbKOX POKIB CMOCTepiraeTbcs
CTana TeHAeHUin [o 36inbleHHsA KinbKocTi 6e3po6iTHOT Monogi.

BoaHouac BUNYyckHMKM 3BO € OCHOBHUM [KepesioM NONOBHEHHs pecypcis npadi. im nputamaHHi pag
cneumndiyHMX o03HaK: No-nepLue, BUCOKa MOBINbHICTb LWOA0 TepUTOpianbHOro, rany3eBoro Ta npodecii-
HOro po3noginy; no-gpyre, HanbiNbW TPUBANUIA Nepion TPYLOBOI aKTUBHOCTI MOPIBHAHO 3 iHLUUMN [xKe-
penamu NONOBHEHHSA KaapiB; MO-TPETE, Y HUX Bifbll BUCOKMIA OCBITHIN piBEHb O MOMEHTY BCTYNY B TPY-
[OBY LifNbHICTb MOPIBHAHO 3 NPeACTaBHYKAaMU CTapLUMX NOKOSiHb. To6TO, BULLA OCBiTa € YNHHUKOM, LLIO
BM/IMBAE Ha NiABYMLLEHHA LLAHCIB YCMiLWHOro npalesnawTyBaHHA. BoHa gae monogin nogunHi keanidika-
Lo, pO3BMBAE AiNIOBi HABUYKN, CMPUAHATAUBICTb [0 HAyKOBWX ilel i TEXHIYHMX iIHHOBaLii, TaKUM YNHOM
nigBuLLYyI0YM NPOAYKTMBHICTb ii Mpaui. BionosigHo o 3akoHy YkpaiHu «[1po OCBiTy» OCBiTa € OCHOBOIO
iHTeNneKTyanbHOro, yXoBHOro, Gpi3NYHOro i KynbTypHOro po3BUTKY 0cobmucTocTi, i ycnilHoi couianisa-
Lii, ekoHOMiYHOro O6POOYTY, 3aNOPYKOI0 PO3BUTKY CYCMiNbCTBA, 06'€AHAHOIO CNINBHUMMW LiHHOCTAMM i
KynbTypolo, Ta Aepasu. fi MeTa — Bce6iuHNi pO3BUTOK NIOANHM AK 0COBUCTOCTI Ta HaNBMLLOT LiIHHOCTI Cy-
CNiNbCTBa, i TaNaHTIB, iIHTeNeKTyanbHKX, TBOPUUX i GisnuHUX 3gibHOCTEN, GopMyBaHHA LiHHOCTEN | He06-
XigHUX AnA yChilHOT camopearni3auii KOMNeTeHTHOCTeN, BUXOBaHHA BiAMOBifanbHNX FPOMaAAH, AKi 34aTHI
[0 CBiJOMOTO CYCMiNbHOro BMOOPY Ta CNPAMYBAHHSA CBOEI AiANIbHOCTI HA KOPUCTb iHLWVM IOAAM i CyCninb-
CTBY, 36arayeHHs Ha Ll OCHOBI iHTeNeKTyalbHOro, eKOHOMIYHOIO, TBOPYOrO, KYJIbTYPHOrO NoTeHuiany
YKpaiHCbKOro Hapogy, NiABULLEHHSA OCBITHbOTO PiBHA FPOMaAAH 3ansA 3abe3neyeHHs CTanoro Po3BUTKY
YkpaiHu Ta i eBponelicbkoro Bubopy [2]. Ak 3a3Havae P. B. LLlanoBan, ocBiTa 30pieHTOBaHa Ha NoANHY,
Ha 3abe3neyeHHs il iCHyBaHHA, PO3BUTKY 1 camopeanisallii; BOHa (a) € LWiHHICTIO CBITOBOI 11 HaLiOHanbHOT
KynbTyp, (6) Lonomarae nofvHi 0BONOAITM KyNbTypOl CBOrO Hapody Ha NifcTaBi BpaxyBaHHA 3B'A3KIB 3
HaLiOHaNIbHUMM KyNbTypaMu iHLWIMX HapoZiB i CBITOBOI KyNbTypu 3araniom, (B) cnpusae agantadii NioguHu
[0 OVHAMIYHO 3MiHIOBAHOrO COLiyMy, a TakoX 10 NPodecCiiHOi AiANbHOCTI, (r) 3MiHIOE CTaTyCHO-POJIbOBI
bopmu B3aemogii ntogen, (o) OHOBIOE apceHan 3HaHb i cnocob6iB AiAnbHOCTI iHAUBIAA, (e) dopmye 6asunc i
HayKOBO-AOCNIAHULbKOI fifANbHOCTI, (€) 3anyyae nogen Ao iHTerpaTMBHOI OCBITHbO-HayKOBO-BUPOBHUYOT
LIANbHOCTI, () Hajae QOCBIA iHTerpauii HaBYaNbHMX, HAYKOBMX, MPAKTUYHUX 3HaHb i BMiHb, BiAKPVBa€E
3HaYHi NOTEHUiiHIi MOXKNMBOCTI LibOro npovecy, (3) po3KpMBaE CYyTHICTb MabyTHbOI Npodecii, cTabinisye
noTtpeby NoanHY B ii OTPUMaHHI, CNPUAE NPOABY NepcrneKkTBY NPodecinHOro Po3BUTKY 1 0COOUCTICHOTO
3pocTaHHA noanHm [3, ¢. 40]. Ak cnpaBeanvBo pobuTb BUCHOBOK . €. TapaHOB: «OfHI pYiHM 3anuLwaTb-
€A Bifj CycninbCTBa, Ae NOCTIHO 3HEBaXKatloTb OCBITY 1 HayKy. [pUpoaHUii TanaHT, 34i6HOCTI NtogMHK, He
npoObyarkeHi OCBITO, — MMHYTb. JlJaBMHONOAIOHO 3pOCTaE BiATIK TafNaHOBUTOI MOJIOA, KA He Xoue XUTH
3a MeXaMu LMBini3aLii. BUpomKyeTbca He TinbKn JyXOBHa 1 KynbTypHa CaMoOyTHICTb, a 1 eKOHOMIYHa 11
NoNiTUYHA CaMOCTIVHICTb Aep>KaBu. [HTenekTyanbHa Kpr3a HeOAMIHHO BUABNAETLCA AXKepesioM ycix 6i.
HeKoMMeTeHTHICTb 3aKPIMIIETLCA Ha BCIX PiBHAX | MPUHOCUTbL UMCenbHI Herapasam Hapogay. Jlvwe nogun
iHTeNeKTya/bHOI Mpaui MOXKYTb i MOBUHHI 3aXUCTUTW CYCNiNbCTBO Bif HEBIrnacTea, NPOTUCTaBUTU IOMY
BCi MOX/TMBOCTI MPaBOBOI AEMOKPATUYHOI AepKaBy 1 CONiJapHOCTI iHTeneKTyanbHuX cun» [4, c. 174].

Ha cborogHi noTeHuian BULLOI OCBITM YKpaiHN He BUKOPUCTOBYETbCA MOBHOIO MiPOIO CYCNifIbCTBOM i
€KOHOMiKo. Xo4a B YKpaiHi noHag 70 % BiACcOTKIB Ntofen MatoTb BuMLLY OCBITY. Tak, 3a 3arafbH1UM pen-
THrom «The Good Country Index» 2020 p. cepens 153 KpaiH YkpaiHa — Ha 76-My MicLi, @ Hanbnmxui reo-
rpadiyHi cycigm Ta KpaiHu, AKi € 6e3nocepegHiMM KOHKYPEHTaMM Ha PUHKY OCBITHIX MOCAYT, 3HAYHO BULLE:
Monbwa — Ha 31-My, a HimeuunHa — Ha 5-my. YKpaiHa nociga€ 1-we micue 3a KOMNOHeHTOK «BHecoK y
PO3BUTOK HayKM Ta TEXHONOTiN» B penTuHry, MNonbla — Ha 13-my micui, HimeyunHa — Ha 23-my, a Benvka
BpuTtaHia — Ha 5-my, ane Take BUCOKe MicLie YKpaiHN MOACHIOETbCA 3HAYHO HUKUMM piBHeM BBI1 Ha ogHy
0coby, Hi>K pe3ynbTaTamy PO3BUTKY HayKu Ta TexHonorin [5]. NpuBabnuBicTb BULLOI OCBITA Ta CTINKMNA
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NonuT Ha Hell NiATBePAXKYETbCA NMOKa3HNKOM HayKOMICTKOT 3aHATOCTI (KOMMOHeHTU [MobanbHOro iHHOBa-
yinHoro iHaeKcy [6]). YKkpaiHa y 2020 p. nocigae 32-re micue i3 nokasHnkom 37,7 % 3a Li€lo KOMMOHEHTOI,
ane y pewTi KpaiH Lern Noka3HukK Buwe: y Benukin bputaHii — 49,2 % (7-me micuye), HimeuumHi — 45,2 %
(17-1e micue), Monbui — 39,5 % (28-me micue). Buwia ocBiTa B YKpaiHi Mae MacoBUI XapaKTep, PiBEHb OXO-
NeHHA BULLOK OCBITOI HaceneHHs TpaanLinHoro odilinHOro BiKy HaBYaHHSA € BUCOKMM — 82,7 %, 3a LM
NnokasHuKoM YkpaiHa y MnmobanbHomy iHHOBaUiiHOMY iHAeKci 2020 p. nocina 14-te micue 3i 131 KpaiHu.
MeHwum € oxonneHHa y HimeuuuHi (70,2 %, 28-me micue), Monbuwi (67,8 %, 34-Te) Ta Benukin bputaHii
(60 %, 46-Te micue).

BogHouac He3Barkaloum Ha BuLLeHaBedeHi MOKa3HMKM NMpaueBnawTyBaHHA BUMYCKHNKIB € BaXK/TMBOIO
npobnemoto AnA ykpaiHCbKMX 3aknafiB BULLOI 0cBiTW. TOOTO, CbOrofAHi AnsA Kap'epHOro ycnixy Bxe Mano
NPOCTO OCBITU. KOPCTKI KOHKYPEHTHI YMOBWN Ha PUHKY MpaueBnawTyBaHHA BYMaratTb Bifj CbOrofAHiLL-
HbOTO CTyAEHTa LUe NiJ Yac HaBYaHHA 3alyMaTUCb NPO CBOE npodeciiHe ManbyTHE. OCKiNbKMN B yMOBax
KPM30BOro CTaHy BUPOOHMLITBA MOJIOA| BaXKKO 3HaXoAUTM poboTY 3a cneulianbHicTio. CTyaeHTH Ak npode-
CiHMX HaBYaNIbHUX 3aKNagdiB, TaK i 3aKNafiB BULLOI OCBIT/ YaCTO OAEePXKYI0Tb CneLiasibHOCTi, WO BUABMA-
I0TbCA Hanepen HEKOHKYPEHTOCMPOMOXHUMM Ha Cy4aCHOMY PUHKY npadi.

CbOrofHi OfHUM i3 HaMBaXK/MBILLIVIX YNHHUKIB YCMILUHOMO NpaLueBnaluTyBaHHA BUMYCKHMKIB € CTaBNEH-
HA poboTofaBLiB Ao NpuiioMy Ha poboTy monoanx ¢axiBuUiB, AKi HELWOAABHO 3aKiHUMAM 3aKnag BULLOT
OCBITU i LWe He MatoTb JocBigy poboTu. Tak, poboToaasLi MatoTb fOBONI 6araTo 3ayBa)KeHb fO CUCTEMM
BYLLOI OCBITM Ta AKOCTI MiArOTOBKMN BUMYCKHMKIB. TOMY Takol BaXnMBoo € cniBnpausa mix 3BO Ta po-
6oTofaBUAMM — AIK Yy NpoLeci HaBYyaHHA (NpodeciliHa opieHTaLif, MPOXOOMXEHHA MPAKTUKK, NiArOTOBKa
¢daxiBUiB 3a nporpamamu Ta BUMoramu po6oToaasLiB TOLO), TaK i NicnA BUNYCKY (MpaueBnawiTyBaHHs).
Apxe akwo nocnyrn 3BO Kpalle BianosigatumyTb notpebam poboToaaBLiB, Bif LbOro BUrpaBaTMyTb
yCi — i cami 3aknagu BULLOT OCBITK, AKI NiABULLYBAaTMMYTb BIACHU aBTOPUTET | BU3HAHHS, | BUMYCKHUKN, AKi
MaTUMyTb KpaLli MOXNMBOCTI AN1A NpaLeBnalliTyBaHHSA, i poboToaasLi, AKi MaTUMYTb KOMMETEHTHI KagpW,
i eKOHOMiKa 3arafniom.

Ockinbku cborofHi pobotoaseLb Haflae nepeBary, 3alikaBneHun y Tomy npauiBHUKY, AKUIA MaE OfHa-
KOBO i NpodeciiHi KomneTeHLil, Wo BiAMOBiIAalOTb OCHOBHMM BUAaM NpodecinHoi AianbHOCTI, i 3aranbHi
KoMMeTeHLii, WO BK/OYaloTb 34aTHICTb PO3YMITU CYTHICTb Ta couiafibHy 3HaUMMICTb CBOEI MalbyTHbOT
npodecii, NPoABAATU [0 HeT CTINKNI iHTepec, opraHi3oByBaTV BRacHy AifNbHICTb, aHani3yBaT HeCTU Bif-
MoBiJaNbHICTb 3a pe3ynbTaTh CBOEI POHOTH, BUKOPUCTOBYBATU iHGOPMALITHO-KOMYHIKaLiHi TexHonoril
y npodecinHin gianbHocTi. byno 6 nobpe, Ak6u poboToaasLi cniBnpavtoBany 3 yHiBepcutetamm i bpanu
y4yacTb Yy HaBUaNbHOMY rpoueci CTyAeHTiB, HaJaBanu iM BiANOBIAHUX NPAKTUYHMX 3HaHb 3 NofdanbLlNM
npaueBnalTyBaHHAM. TO6TO, NOBUHEH OyTU 3B'A30K Mi>K OCBITHIMU yCTaHOBaMU Ta npaueaasuamy, i Ha-
BYaJIbHOI MPOrPamoto Ta BUMOramu PUHKY NpaLi, CTUMYoBaHHA NpeacTaBHKIB 6i3HeC-Kin o CTBOpeH-
HA pobounx MicLb ANnA TUX, XTO Lie He Ma€e npodeciiHoro 4ocBigy. Haxanb cyyacHi nignpuemcrsaa, ycTa-
HOBW Ta OopraHi3auii He3anexHo Bif ¢popM BNACHOCTI 3aHEMOKOEHI BUPILLEHHSAM ONepaTUBHUX MOTOUYHUX
NUTaHb, NPAKTUYHO He TypOYyIoTbCA NPO HasBHWIA NepcoHan Ta GopMyBaHHA KaJpoBOro pesepsy AN ix
OHOBJIEHHSA. TpannAlTbCA BUMAAKM i3 3aCTOCYBAaHHAM XMXKaLbKUX 3aC06iB ofjepKaHHA TUMYACOBUX BUTIA,.
Mpuknagom € npakTrka Habopy Monoamx cniBpPObGITHMKIB TiNbKM Ha BUNPOOYBaNbHUI TEPMIH i3 nodasnb-
UMM 3BifIbHEHHAM | pOpPMYNIOBaHHAM OO HEBIANOBIAHOCTI 3aMMaHiln nocagi. Mpobnemy npauesnai-
TYBaHHSA TaKOX 3aroCTPIOTb HAA3BMYAMHO HU3bKi 3ap0obiTHI NnaTty, AKi NPOMOHYIOTb MONOAI Ha MOYaTKy
Kap'€pHOro LWAXY, Tak AK poboToAaBLi He FOTOBI HafjaBaTX BMCOKOOMavyBaHi Micusa nogam 6e3 gocsigy
po6oTu. To6T0, HeBMCOKa iHAaHCOBa BMHAropona, BiiCYy THICTb NepcneKTuB Ta NiATPUMKN — yCe Lie 3HaYHO
3BY>KY€E MOX/IMBOCTI MOJIOAi Ha NpaLeBnaLlTyBaHHSA.

OTXe, Ha cTaHOBMLLe BUMYCKHMKa 3BO Ha puMHKY npaui BNAMBalOTb Taki YNHHUKK: NO-NepLue, HecTa-
6inbHicTb NONUTY | NpoNo3uLil, yHacnifok MiHAMBOCTI BUMOT pob0OTOAaBLIB | OpieEHTaLii MONoaMX Ntofei,
ix couianbHO-NpodecinHO HEeBM3HAYEHICTIO; MO-ApPYre, Pi3HOK KOHKYPEHTOCMPOMOXHICTIO MOPIBHAHO
3 iHWKUMK BiKOBMMM rpynamu. To6To, BunyckHuky 3BO nigpaoTbca BUCOKOMY PU3KKY BTpPaTh PoOOTU.
MoXn1BOCTI NpaLeBnalTyBaHHA HOBOI PO6GOYOT CUNK, WO BUXOAUTb Ha PUHOK Mpali BrepLue, 3HUXY-
I0TbCA 3 NPUYMHK BIACYTHOCTI Y HUX JOCBiAY pO6OTH, @ CKOPOUEHHA MOMUTY Ha PUHKY NpaLi YCKNagHE
MOXMBICTb NpaLeBnalLTyBaHHA BUMYCKHVKIB HaBYaNbHUX 3aKnagis; MO-TPETE, BENIMKOIO BapiaTUBHICTIO.
Lle noAcHETbCA TUM, WO Ha PUHOK MpaLi BUXOAATb BUMYCKHVKM HaBYasIbHMX 3aKNagdiB, AKi 34iNCHIO0Tb
nigrotoBKy GaxiBLiB 3a PisHNMMK HanpAMKamMK. B cBOo yepry, BiACYTHICTb MONUTY Ha perioHanbHUX PUH-
Kax npaui Befe fO TOro, WO OCHOBHA YaCTMHA NPEeTeHAEHTIB, MpaLeBallTOBYETbCA He 3a NPodinbHUMU
cnelianbHOCTAMMU, TOMY A1 6araTbox 3 HUX NepenigroToBKa € MOXKMBICTIO MpaLieBaLITyBaHHS.

TaknM umMHOM, i 3aKnagn BULLOI OCBITW, i poboTOoAaBL MOBUHHI LWYyKaTW LWAAXW ANA 361MKeHHA Ta
nornnéneHHsA cnisnpaui: ana 3BO ue MoXnuBIicTb roTyBaTu GaxiBLiB, AKi OyayTb 3aTpebyBaHi Ha PUHKY
npaui, ana pobotoaasLiB — Lie WaHC OTPMMATU BiANOBIZHO A0 NoTpeb NiAgroToBeHMX cnewianicTie, a He
BMTPaYaTy Yyac i KOWTU Ha MOLYK i NepenigrotoBKm TOro, «Wwo €». HeobxigHMM cborofiHi € BUpo6NeHHA
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Ta NPUNHATM KOMMJIEKCHOT NpOorpamun AnsA BUPILIEHHA Taknx Npobnem, Ak npodeciiHe opieHTyBaHHA
MarnbyTHix monoaunx daxiBLiB, CMPUAHHA 1 OpraHisavia TpyaoBoi 3aHATOCTI MOSIOAi Ha PiBHI epeKTUBHOI
B3a€EMOZIT Mi>K 3aKlalamu BULLOT OCBiTW Ta poboTofaBuamu [7, c. 42]. 3abe3neyeHHs NOTOYHMX i nepchek-
TUBHUX NOTPe6 eKOHOMIKM B MpodecinHmnX Kagpax HeobxigHoI KBanidikawii cTaBUTb HOBI BUMOTW 1O BAO-
CKOHaNeHHA cucTemMu NigrotoBKuU Kagpis. CborofgHilwHii 3BO mae cnpusatn GopmMyBaHHIO €ANHOTO NOi-
TUYHOTO, EKOHOMIYHOTO i COLia/IbHO-KYIbTYPHOIO NPOCTOPY, BUKOHYBaTK 06’€AHYIOUY | MOfepHi3aLiiHy
MiCito, CTaTV LIeHTPOM TONePaHTHOrO BUXOBAHHSA i BUCOKOAKICHOT NpodecinHOI NigroToBKN chewianicTis,
bopMyBaHHA KOHKYPEHTO34aTHOro HayKOBO-OCBITHbOIO CepefoBMLLa B YMOBaX iHHOBaLiIHOro pO3BUT-
Ky €KOHOMIKMW.

| He oCTaHHI0 POJib Y LibOMy MpoLeci NoBUHHO OyTu BiaBeaeHO aepxaBi. OCKiNbKU He3Ba)akoun Ha Te,
L0 Aep>KaBHMMYM OpraHamu Bnagm po3pobneHo Ta BNPOBaAKY€ETbCA Lifa H1M3Ka 3ax0AiB Woao peanisauii
MOJIOAIXKHOI MOMITMKM Ha MOAITUYHOMY, COLia/IbHOMY, EKOHOMIYHOMY, 3aKOHOJABUYOMY 1 OpraHi3auiiHo-
My piBHAX, Mpobnemu monogi y cdepi ocBiTH, NpodecinHOT NiAroTOBKYM, 3aNHATOCTI Y NOBHOMY 06CA3i He
po3B’A3aHi. ToMy nepep Aep»aBot NOCTaE 3aBAaHHA GOpPMyBaHHA TAKOr0 MeXaHi3My AepaBHOro pery-
NIOBaHHA MOJIOAIXKHOIO CErMeHTY PUHKY npaLi, Ak 6u 3abe3neyyBaBs: BcebiuHy B3aemogito 3aLikaBne-
HUX CTOPIH (OpraHiB Aep»aBHOro ynpaeiHHA, 3aKnafiB BULWOI Ta npodecinHoi ocBiTH, poboToaaBLiB i
MOJIOAI) Y po3B'si3aHHi Npobnemn monogixkHoro 6e3pobiTTa i npodecinHo-kBanidikaliiHoro gucbanaHcy
PUHKY npaui; npodeciiiHe caMoBU3HAYeHHSA Ta PO3BUTOK Moofi; HabyTTa nepluoro npodeciinHoro focBi-
[y Ta nowyk epekTUBHUX GOPM 3aHATOCTI; YAOCKOHANEHHSA YMOB CTaXKyBaHHS, MPOXOAKEHHSA NPAKTUKN
i BNalTyBaHHA Ha Neplue poboue micLe Monoaux nogei; NigBuLLeHHA MOTUBALLIT MOnoZi 4O BUCOKOMNPO-
LOYKTUBHOI BisanbHOCTI. MonogixkHa nonituka y cdepi 3aMHATOCTI | NpaLeBnaiTyBaHHA Ma€ BpaxoByBaTyu
0cobnmnBOCTI came i€l BIKOBOI KaTeropii HaceneHHs, cneundiky perioHanbHUX PUHKIB NpaLi, CKNagHiCcTb
bopmyBaHHA 1 GYHKLIOHYBaHHA coLiafibHO-TPYAOBUX BIAHOCUH MiX poboToaaBLEeM i Monoaato.

Ona Toro, Wob gocArTy BuULLe3asHauYeHnX Linel, Aep»aBa NOBUHHA Hacamnepes BAOCKOHANUTK Me-
XaHi3My epeKTUBHOCTI AiANbHOCTI OpraHiB Aep»aBHOI BNaau WoAo npauesBnawTyBaHHA Mosogi; 3abes-
NeynTn JOCTaTHIO KiNbKiCTb poboumnx micub y NpobneMHMX perioHax KpaiHu; opraHi3oByBaTu ApMapKu
BaKaHCil Towo. PoboToaaBLi BoAgHOYAC MOBUHHI aKTMBHO CMiBMPaLioBaTV 3 HAaBYaJIbHUMW 3aKnagamu,
Hanpuknag BigBioyBaTV 3aXWUCTU AWMIOMHMX POBIT CTYAEHTIB-BUMYCKHWKIB 3 MOXMBICTIO MPUAHATTA
HalKpaLLMx 3 HUX Ha PoOOTY; MOCTINHO NPOBOANTY NEBHI TPEHIHTU, AHI BIAKPUTUX ABEPEN; BMPOBaAXKY-
BaTW rHy4Ki GOpMM 3aHATOCTI Ta NPOrpamu CTaxKyBaHHA i NPakTUKW. Monofb, y CBOK Yepry, NOBUHHA
Hacamnepeq BUOMpaTtu cnewianbHicTb, 3aTpebyBaHy Ha fJaHMI MOMEHT Ta 3a NPOrHO3aMmM Ha Hanbnuxye
MalbyTHE Ha perioHanbHOMY PUHKY NpaLi; BiABiAyBaTU APMapPKN BaKaHCIl, MaicTep-Knacu, TPeHiHr1 3
OTPMMaHHAM BiANOBIAHNX cepTudiKaTiB; 6paTh yuyacTb y Nporpamax CTaxKyBaHHA; po3MillyBaTy pestome
Ha pi3HMX NopTanax Ansa nowyky poboTu; HabyBaTh fOCBiAY BiABiAyBaHHA cniBbecia, yooCckoHanoBaTtu
BMiHHA camonpe3eHTauii. Jluwe 3a yMoBU B3aeMogii yCix Lux cy6’eKTiB MOXKHa BOCATTU rapMOHii Ha Moso-
AiXKHOMY pyHKY npaui [1, c. 992].

BucHoBKu. [1igBoAAYM NiACYMOK BULLEBMKIagEHOMY MU LiNLLAN HACTYNMHUX BUCHOBKIB.

B ymOBax cTaHOBJIEHHA Ta PO3BUTKY B YKpaiHi pYHKOBOI EKOHOMIKM BCe FOCTPiLLIO NocTaEe notpeba
y BUCOKOKBanidikoBaHux Kagpax, y ix npodecioHanizauii. Aixe pesynbraTty AisnbHOCTI 6yab-akoi chepu
3anexkaTb Bif piBHA NiAroToBKM ii NpauiBHYKIB, a Lie 3HaunTb — Bifj CTaHy OCBiTHbOI cdepy, Bif il rOTOBHO-
CTi 3aJ0BONbHATY NOTPeby peanbHOI eKOHOMIKM, CYCNiNbCTBa B LiNOMY i KOXHOI 0COBUCTOCTI, 30Kpema.
BogHouac BuLla OCBiTa XOY i € YUMHHMKOM, WO BM/IMBAE Ha MiABMLIEHHA WAaHCIB YCMilWHOro npauesnail-
TYBaHHS, BTiM He rapaHTye oro. Hapasi cnoctepiraeTbCA po3noBClOA»KeHICTb BUNaAKiB HEBIAMOBIAHOCTI
(oncbanaHcy) Mix GakTUYHUM Ta NOTPIOGHUM PIBHAMM OCBITK Ta KBanidikauii npayiaHukeis. MpuunHoto
nofibHmx gmucnponopuin Moxe 6yTn AK picT BUMOr o pobiTHMKIB 3 60Ky NpauenasLiB BignoBigHO Ao
HOBVX OpraHi3auifiHMX Ta TEXHOJIOTIYHMX 3MiH BUPOOHMLITBA, TaK i 3HUXKEHHS AKOCTI OCBITHbOI NMiArOTOBKM
MalnbyTHiX daxiBLiB, y NeBHUX BUMafKax — He3alikaBfeHicTb poboToaasLiB y NigBuLLeHHi npodecinHoro
piBHA POOITHUKIB 3 HeOCTaTHBLO KBaNidiKaLi€lo y 3B'A3KY 3i 3HaUHMMM BUTPaTamu Ha Ui uini. Tomy 3BO
MOBWHHI afleKBaTHO pearyBaTy Ha 3MiHW, AKi BiAOyBaOTbCA B CYCMiNbCTBI, OPIEHTYIOUNCh Ha PUHOK MpaLi,
a B leAIKMX BMUMagKax cami noro ¢opmytouu, Lo nepenbayae iCTOTHI 3MiHU B AiANIbHOCTI BY3iBCbKMX CTPYK-
TYp, AKi NOBMHHI faTh MOXNUBICTb 3a6e3neynTy HaBYaNbHMM 3aKiadam GinbLl NepCcneKkTUBHI NO3ULii AKY
CbOrOAEHHi, TaK i B ManbyTHbOMy.

3MmicToM iHHOBaLiNHOI CcTpaTerii AepXXaBy € CTBOPEHHS MeXaHi3MiB «MapTHepPCTBa OCBiTU, poboTo-
[aBUiB i AepxaBu», WO BMMarae 6e3nepepBHOrO HaAXOAKEHHS CBIKMX KafapiB BULLOT KBanidikauii, skKi
NPOAYKYTbCA CMCTEMOI OCBITU. [pobnema 3aHATOCTI BUMYCKHUKIB 3aKNajiB BULLOI OCBIT NMOBUHHA
BMPILLYBATNCA Ha BCiX PIBHAX AepxaBHoOI Bnagu. [pu ubomy 3axoau, CrpAMOBaHi Ha il BUPILLEeHHA, AK
Ha AepaBHOMY, TaK i Ha perioHasbHOMY PiBHAX, OTPUMAIOTb HanbiNbLly coLianibHO-eKOHOMIUYHY edek-
TUBHICTb, AKWO OyayTb ypaxoByBaT NPOodeCiiHi YCTaHOBKKU, HOPMM, LIHHOCTI BUNYCKHUKIB. OCKinbKy
YCNiWHICTb NpaueBnaluTyBaHHA BUNYCKHKIB 3aKnafiB BULLOT OCBITA € OQHUM i3 KpUTepiiB epeKTUBHOCTI
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bYHKUIOHYBaHHA CUCTEMM BULLOT OCBITU, PUHKY MpaLli Ta eKOHOMIKM B LIiNIOMYy Ta 3anexuTb 3ae6inbLoro
Bifl TOro, HaCKINbKM NPOAYKTUBHUI Byde npoLec NiarotoBku i aganTauii BunyckHukis 3BO go Buxopy Ha
PVIHOK npaLii.

'AHomauiﬂ.

Y cTaTTi npoaHanizoBaHo Npobnemu 3aNHATOCTI BUMYCKHMKIB 3aKNagiB BULLOI OCBiTY Ta NepcrneKkTnBU
X MpaLeBalITyBaHHA, a TAKOX MOLLYK AIEBMX WAAXIB LWOAO NiABULLEHHA PIBHA 3aMHATOCTI MONOAi Ha pe-
rioHanbHOMY PUHKY npai. 3po6ieHo BUCHOBOK, L0 3MiCTOM iHHOBALiNHOI cTpaTerii AepKaBy NOBMHHO
OyTV CTBOPEHHA MexaHi3MiB «napTHepCTBa OCBITU, poboToAaBLiB i AepKaBm». [pobnema 3aNHATOCTI BU-
NYCKHWKIB 3aKNafiB BULLOI OCBITY MOBMHHA BUPIiLLYBaTUCA Ha BCiX PiBHAX AeprkaBHOI Bnaawn. MNpu ubomy
3axou, CNpAMOBaHI Ha Ti BUPIWWEHHA, AK Ha fepXXaBHOMY, TaK i Ha perioHarbHOMY PiBHAX, OTPMMalOTb
Hanbinbluy couiafibHO-eKOHOMIUHY edeKTUBHICTb, AKWO OyayTb ypaxoByBaTu MPodeciiiHi yCTaHOBKY,
HOPMW, LIHHOCTI BMNYCKHMKIB. OCKiNbKM YCMILLHICTb NpaLeBnawwTyBaHHA BUNYCKHWKIB 3aKnagis BULLOT
OCBITU € O4HUM i3 KpUTepPIiB ePeKTUBHOCTI GYHKLIOHYBaHHA CUCTEMU BULLOI OCBITY, PUHKY MpaLli Ta eKo-
HOMIKM 3aranom, i 3anexuTb 34e6inbLIoro Bif TOro, HACKINbKN NPOAYKTUBHMIA Byae npouec NiAroTOBKN i
afanTauii BunyckHukiB 3BO go BMxoAy Ha pYHOK npati.

'Annotation.

The article analyzes the problems of employment of graduates of higher education institutions and
prospects for their employment, as well as the search for effective ways to increase youth employment
in the regional labor market. It is concluded that the content of the state’s innovation strategy should be
the creation of mechanisms “partnership of education, employers and the state” The problem of employ-
ment of graduates of higher education institutions should be addressed at all levels of government. At
the same time, measures aimed at solving it, both at the state and regional levels, will receive the greatest
socio-economic efficiency, if they take into account the professional attitudes, norms, values of gradu-
ates. Since the success of employment of graduates of higher education institutions is one of the criteria
for the effectiveness of the higher education system, labor market and economy in general, and depends
largely on how productive will be the process of training and adaptation of graduates to enter the labor
market.
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¥ DISADVANTAGES OF THE LEGAL
DEFINITION OF CRIMINAL INFLUENCE

Hedoniku 3akoHoOaey4oi depiHiuyii 35104UHHO20 8rnsiusy

Key words:
criminal influence, subject of crime, criminal organization, criminal community, «thief in law».

Kniouvosi cnoBa:
3/7104UHHUU 8nJ1U8, Cy6’eEKM 3/104UHY, 3/TO4YUHHA Op2aHi3ayis, 3/I04UHHA CnilbHomMd,
«3/100ili 8 3aKOHI».

'Hoc-raHOBKa npo6nemu. 3 MeTol YAOCKOHaNeHHA MifcTaB KpuMiHanbHOI BiAnoBiganbHOCTI
YUYaCHUKIB OpraHi3oBaHMX 3104NHHMX 06’€AHaHb 3aKOHOM YKpaiHu «[1po BHECEHHS 3MiH 4O OefAKMX 3a-
KOHOAABUMX aKTiB YKpaiHM Wo[o BignoBiganbHOCTI 3@ 310YNHW, BUMHEHI 3IOYMHHOIK CMiNbHOTOI» Bif
4 yepBHA 2020 p. BHECEHO CYTTEBI 3MiHM A0 KprMmiHanbHOro Kogekcy (gani — KK) YkpaiHu, aki 30kpema
nepepbavatoTb BBEAEHHS TaKoT KaTeropii AK 3/I04MHHIWIA BNIVB. BOHA Ma€ 3HaUeHHs /15l XapaKTepUCTUKY
06’eKTBHMX Ta Cy0O'eKTUBHMX O3HAK CKNaAiB 3/104MHIB, NepeabaveHunx cT. 255, 255-1, 255-3 KK YkpaiHu.
EdekTmBHe 3acTocyBaHHA 3akoHoAaBYol AediHilii «3N104YMHHMIA BNIKBY» NOTPebye po3pobKM pekomeHa-
Uin Wwopo il TAyMayeHHsA Ta BUABJIEHHA KOHLENTYaslbHMX Baj 3 METOI NOJANbLLIOrO BAOCKOHANIEHHS.

CraH pocnipeHHA. [NpobnemHi NTaHHSA, NOB'A3aHi i3 3aKoHOaBYO AediHili€l0 3104MHHOrO BNIN-
By, gocnigxeHo B npauax C. B. Anbyna, A. A. Bo3Htioka, B. O. lauentoka, O. O. lynoposa, A. O. HikiTiHa,
M. 1. ®pica, I. M. Opica, C. C. YepHABCbKOrO Ta iHWNX HayKoBLiB. Pa3oM i3 TM Yumano npobnem, nos’'s3a-
HUX i3 UMM TEPMIHOM, 3aIMLIAI0TbCA HEePO3B'A3aHUMU. AKTyallbHUM € 3B€PHEHHA A0 MUTaHb TIyMayeHHsA
TEPMiHY «310YMHHUI BNIMBY, NPO6EeM 3aCTOCYBaHHA MOro Ha NpakTuui nig yac keanidikauii 3nounHis,
nepenb6ayeHunx ct. 255, 255-1, 255-3 KK YkpaiHu, a TakoK po3pobKy Npono3unuii Woao Noro yaockoHa-
NEHHA.

MeTtolo cTaTTi € aHani3 Hegonikis 3akoHoAaBYOT AediHilii 3n1o0UMHHOro BNAMBY | GOpMyBaHHA Ha Uil
OCHOBI HayKOBO OGI'PYHTOBAHMX pekoMeHalil Woo BAOCKOHANIEHHA YMHHOMO 3aKOHOAABCTBa i MpakK-
TUKM MNOTO 3aCTOCYBaHHA.

Buknapg ocHoBHOro marepiany. lig 3104MHHMM BAAMBOM Y CT. 255, 255-1, 255-3 KK YkpaiHu cnig
po3ymiTn 6yab-AKi Aii ocobu, AKka 3aBAAKN aBTOPUTETY, iHIIUM OCOBUCTUM AKOCTAM UM MOXKIIMBOCTAM
CNPUSAE, CNOHYKAE, KOOPAMHYE abo 3MINCHIOE iHIWWIA BNAMB HA 3MI0UMHHY [ifNbHICTb, OpraHizoBye abo
6e3nocepeaHbO 34iMCHIOE PO3MOAIN KOLWTIB, MaiHa UM iHLWINX aKTUBIB (OXOAIB Bif HMX), CNPAMOBaHMX Ha
3abe3neyeHHs Takol gianbHocTi (MpumiTKa 1 fo cT. 255 KK YkpaiHu).

Badu mepmiHy «3/104UHHUll 8NIUB». BU3HAUEHHSA 3TOYMHHOMO BMIMBY NOPOAWIO B TeOpii KpuMi-
HaNbHOTO NpaBa CNpPaBefINBY KPUTUKY BUEHUX.

1. TocTpoANCKYCINHNMY €, Hacamnepea, NOJIOKEHHS, O XapaKTepusyoTb 0if, ujo 8xo0ams 00 3/10-
4YUHHO20 8nJiusy.

MaxiBui LleHTpy nonitnko-npaBoBux pedopM akLEHTYIOTb, O 3MOYMHHUIA BMANB AK NMOHATTA Ma€ Taki
Tpu o03HaKK: 1) ue «Byab-AKi il 0cobr»; 2) nonpwu Te, WO BOHU € «Oyab-AKMMM», iX 3MICTOM BCE »K € «CNPUAH-
HA, CMOHYKaHHA, KOOPAVHYBaHHA abo 3iiCHEHHA IHLWIOro BMANBY Ha 3MOYNHHY AiANbHICTb, OpraHisauis
abo 6e3nocepenHe 30iNCHEHHSA PO3MOAINY KOLWTIB, MaliHa UM iHLWMX aKTUBIB (4OXOAIB Bif HMX), cCNpsAMOBa-
HUX Ha 3abe3neyeHHs Takol (TO6TO, OUEBUAHO, 3MTOUYNHHOI) AiANbHOCTI»; 3) Ui Ail 0coba 3[iNCHI0E «3aBAAKN
aBTOPUTETY, iIHLUUM OCOBUCTUM AKOCTAM UM MOXKANBOCTAMY (M. 1 npuMmiTKK o cT. 255 KK) [1].

HaTomicTb aBTOpUY HayKOBO-NPaKTUYHOIO KOMeHTaps CT. 255 KK YkpaiHu cTBepaXytoTb, O BUXOAAYMN
i3 3aKOHOZABYOro BM3HAYEHHS, 3TOYMHHUI BMNB XapaKTePU3YETbCA ABOMA O3HaKamu: 1) ue — aii ocobn,
LU0 NOJIAraloTb Y CNPUAHHI, CNOHYKaHHI, KoopAnHaLii abo 3[iNCHEeHHI iHLIOro BNVBY Ha 3T0YMHHY AiAfb-
HiCTb, opraHisauii abo 6e3nocepeHbOMY 3iICHEHHI PO3MOAINY KOLWITIB, MaHa UM iHLWKX aKTUBIB (LoXO-
AiB Bif HMX), CNPAMOBAHMX Ha 3abe3neyeHHA TaKol JiAnbHOCTI (3MicT); 2) Ui il ocoba 34iMCHI0E 3aBAAKM
CBOEMY aBTOPUTETY, iHLLIMM OCOOUCTUM AKOCTAM UM MOXKANBOCTAM (cy6’ekT) [2, c. 27].
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Takum ymHoM nig OyAb-AKMMN JIAMK Y KOHTEKCTi fediHiLii 3104MHHOrO BMMBY MPOMOHYIOTb PO3YyMiTK
BUKJTIOYHO CMPUAHHSA, CMOHYKAHHSA, KOOPAMHYBaHHA abo 3[iNCHEHHA IHLWIOro BNAMBY Ha 3T0YMHHY AiAsNb-
HiCTb, opraHi3auia abo 6e3nocepefHe 30iNCHEHHA PO3MOAINY KOLWTIB, MaHa YK iHLINX aKTUBIB (4OXOAIB
Bifl HMX), CMPAMOBAHNX Ha 3abe3nevyeHHA Takoi AianbHOCTI. BogHouac cepep BUEHMX BUCIOBOOTLCS 1
iHWIi No3uLiT 3 LbOro Npueoay.

A. A. Bo3HIOK 3ayBaxye, L0 AKLLO 3aCTOCYBaTK Npasuia 6yKBasbHOrO Ta rpamaTMUHOro TiyMayeHHs
KPVMiHaNbHO-MPaBOBUX HOPM Mif 3I0YMHHVM BIJIMBOM OYEBMAHO CJlifl po3ymiT 6yab-aKi il neBHOro
cy6’ekTa. Takum cy6’eKTOM BU3HAETbCA 0CO0A, AKa 3aBAAKN aBTOPUTETY, iHLIMM OCOOUCTUM AKOCTAM YK
MOKNMBOCTAM, CMPUAE (CTBOPIOE YMOBM), CMIOHYKAE, KOOPANHYE ab0 3AiNCHIOE iHLLNIA BMIMB Ha 3NOYNHHY
RiANbHICTb, OpraHi3oBye abo 6e3nocepeHbO 34iMCHIOE PO3MOAiN KOLWWTIB, MaliHa U iHLLNX aKTUBIB (JOXO-
LiB Bif HMX), CNpAMOBaHMX Ha 3abe3neyeHHs Takol AisnbHOCTI. BiaTak, cnig we pas nigkpecnnTy, Wwo Bnxo-
AA4N 3 pefakLii CTaTTi BifMoBiAaNbHICTb Ma€ HaCTaBaTW He 3a CNPUAHHA 3JIOYNHHIN QiANBHOCTI UM iHWNNA
BMJIMB Ha 3/T0UMHHY AiANbHICTb, @ 6yab-akKi dil. Byab-aki Aii oueBNgHO MoKy Tb 6YTU AK NPaBOMipPHMMMU, TaK
i npoTnnpaBHUMK. Hanpurknag, AKWO Taknid Cy6’eKT MilOB B MarasuiH, WOCb Kynue, 3aniaTviB 3a KOMy-
HaNbHi NOC/YTY, NOTXaB BiAMNOYMB — 3HAUUTb 34IICHUB 3I0YNHHWI BMINB, @ OTXKE MOXe Oy TN NPUTATHYTUI
[0 KpVMiHanbHOI BiANOBiganbHOCT. HaneBHO aBTOpM Hamaranuca BKAacTy 30BCiM iHLLWI 3MICT y 3a3Ha-
yeHe BM3HAYEHHsA, OfHaK BUNLLIA HOPMA, AKi He micle B KK YKpaiHu, OCKiNbKM ONMCaHi B Hil AiAHHA He
€ CyCninbHo Hebe3neyHrMun. Tomy AOCNIfHUK BBaXKaE, LLO Came C/TIOBOCMONYyYeHH:A «Oyab-AKi Aii» NOBUHHI
6y TV 6e3nocepefHbO NOB’A3aHi BUKJTIOYHO i3 CYCninbHO Heb6e3neyHoo AifNbHICTIO BiANOBIAHNX Cy6'eKTiB.
BapTo TakoX 3amiHNTK «Aji» Ha «AiAHHAY, OCKINbKU HEe MOXHa BUKNOYaTU TOro GakTy, Wo 3a3HayeHa cyc-
ninbHO Hebe3neyHa NoeefiHKa Moxe nonarath y 6e3gianbHocTi [3, ¢ 182].

B. Peunubkuin cTBepaxye, Wo AKLWo byab-aky ocoby KK YkpaiHu Moke 3BUHYBauyBaTh Y «3104YMHHO-
My BMJIMBOBI», @ Cy[, MOXe nokapaTy il CyBOPUM BMPOKOM fMLIe Ha Till NigCTaBsi, Wo BOHa 3A4iMCHIOBaNa
KOHKPETHO He BM3HauYeHui B 3aKOHi («Oyab-AKi Aii») Oyab-AKUN (<iHWW») BNAMB Ha OyAb-AKY 3MOYNHHY
LiANbHICTb HEOOMEXEHOT KiNbKOCTI 0Ci6, TO LbOro AOCTaTHLO, WOO6 BU3HATY TaKWI Niaxia HEKOHCTUTYLIN-
HUM [4].

Ha nepekoHaHHs B. O. lauentoka BcTaHOBNIEHHA abo NOLWMPEHHA B CYCMiNbCTBI 3I04MHHOTO BIIMBY»
BNOAETbCA 3aHAATO HEKOHKPETU30BaHVIM OMMCOM KapaHOro AifAHHA Ta He BiANOBIQa€ KpuTepiAm npaso-
BOI BU3Ha4yeHocTi [5, ¢. 218-219].

Ha gymky O. I. MiHeBMY AKLLO 3aKOHOAAaBeLb BU3HAE 3MIOYMHHUMM [ii HEBU3HAUYEHOro XapaKktepy 1
3MiCTY, TO, MO CyTi, MOTEHLiNHO KPMMiHaNbHOK MOXHa BBaXKaTh OyAb-AKY NMOBEAiHKY UM XKUTTEBY MNO3ML0
noanHu [6, c. 124].

Y UbOMYy K KOHTEKCTi BKa3ye€TbCA Ha MOXIIMBICTb PO3MOYaTN KpUMiHabHe NpoBafKeHHA 3a 255-1 KK
YKpaiHu Wwoo: NMcbMeHHKKa, AKUA Hanucas npo PobiH M'yaa, agxe Lie MoXHa po3yMiTh AK NOCUNEHHSA Ta
NOLMPEHHA 3NI0YNHHOTO BMINBY, OCOBGMNBO AKLLO NPUXMUABHUKIN TBOPY 06MpPaTUMYTb TaKy »K MOZesb Nno-
BefliHKK [7]; akTopa dinbMy, AKUIA Yepe3 cBOTI 0COBUCTI AKOCTI i MOXKMBOCTI Tak AOCKOHANO Ta NPaBAMBO
3irpaB KepiBHUKA 3104MHHOI OpraHi3adii, Wo TMM camum 34iNCHUB BNIMB Ha CBiAOMICTb 0cobu, cnpuss-
LUN BUMHEHHIO HEO TAXKKIMX 3/10UUHIB [8]; 6e3XaTbKa, AKMNI KOPUCTYETHCA NMOBAro y CBOEMY iBOpi cepen
iHWKX 6e3xaTbKiB i NigdypuTb OAHOrO 3 HUX JO 3MICHOro yXuneHHa Big cnnatu animenTis [11. . Opic Ta
|. ®pic HaronowwyoUYn Ha PO3MANBYATOCTI i HEKOHKPETHOCTi BU3HAUYEHHSA «0CobU, fiKa 3QIMCHIOE 3NI0UUNH-
HWUI BNAMB» 3a3HayatoTb, WO NpY eneMeHTapHOMY 6axkaHHi nig ocoby, Aka 3[INCHIOE 3NOYMHHUI BB,
MO>KHa «nigBecTn» 6yab-AKOro opraHisatopa 3n104nHy B Oyab-AKil cnpasi — Bif KepiBHMKa odiLiiHOT roc-
NoJapPCbKOI CTPYKTYPW, AKMIA CTBOPIOE OpraHi3oBaHy 3/I0UMHHY rpyny 3 METOK PO3KpafaHHSA BIOaXKeTHUX
KOLUTiB, ;O aBTOPUTETHOIO Cepefl HEMOBHOJITHIX OAHONITKA, AKWI MPOBIB y MicLAX No36aBneHHA BoONi fe-
KiflbKa pOKiB i pO3MOBIfa€ «Ha parioHi» CBOIM NPUATENAM NPO POMAHTUKY 3[I0YMHHOIO KUTTA» [9].

BopHouac AK cnyLHO BigMiYeHO 3anMLWAETbCA CNOoAiBaTUCh Ha NPOdECiHICTb | 30oPOoBUI ry3a npa-
BO3aCTOCYBauyiB, a BifTak Ha Te, O OKpec/eHi (HagymaHi?) NpOrHo3un He CTaHyTb peasbHICTIO, @ TOMY OO
BMNafKiB (30Kpema, 3acobamy MMUCTeLTBa) POMaHTM3aLjii | repoisaLii KpyMiHanbHOI CyOKynbTypu CT. 255-
1 KK YKpaiHu He 3acTtocoByBaTMmeTbcA [10, ¢. 29]. Came Taka cuTyalifd Ma€ MicLe CbOrofHi Ha NpaKkTuL,
apKe NPaBOOXOPOHL BXKIMBAKOTb 3aXOA4IB WOA0 NPUTArHEHHA A0 KPMMiHaNbHOI BignoBiganbHOCTI «BOPIB
B 3aKOHi», «<CMOTPALLMNX», IHUNX KPUMIHaNbHUX aBTOPUTETIB Ta NifepiB 3N0YMHHOrO CBITY, @ He MNCbMEeH-
HUKIB, aKTOPIB Un 6e3xaTbKiB.

[opeyHo y LbOMy KOHTEKCTi 3a3HaunTy, Lo EBPOMNENCbKUN CYA 3 NMpaB MoANHN Y cripaBi «KoKKiHa-
Kic npotu Mpeuii» 3a3Hauus, LWo GopmyntoBaHHA 6araTboX MNOMOXKEHb 3aKOHIB He € aBCONITHO TOYHUMMN.
HeobxigHIiCTb YHUKATV HagMipHOI XOPCTKOCTI Ta NTW B HOTY 3 06CTaBMHaMU, IO 3MiHIOIOTbCSA, O3HAYaE,
Lo 6araTo 3aKOHIB HeMUHYyYe GOPMYNIOTLCA B TePMiHaX, AKi GINbLLOK Y/ MEHLLIOK MipPOI0 € HEYITKUMU.
TnymaueHHsA Ta 3aCTOCYBaHHA TakNX HOPMATUBHMX aKTiB 3anexatb Big npakTuku [11].

LLle ogHieto npobnemoto, Ha AKy 3BepTatoTb yBary ¢axisui LleHTpy nonitnko-npaBoBux pedbopm, € ToN
baKT, WO Bif TAXKKOCTI 3N10UMHIB HiYOro He 3anexunTb [1]. Taknii KPpOK 3aKOHOAaBLA BUAAETbCA BMMNPaBAa-
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HUM, afxe andepeHUitoBaTV 3NOYMHHUIA BB 3a/1€XHO Bifj TAXKKOCTI 3/I0MUHY CKNagHo 3 ornagy Ha Te,
LU0 3/T0YMHM NOAINATLCA Ha TPW FPYNY (HETAXKKI, TAXKKI Ta 0COONMMBO TAXKKI), OKPIM TOTO y MeXKax 31104NH-
HOI [iANbHOCTI KaTeropil 3104MHIB MOXYTb 3MillyBaTUCA. BigTak KOHCTPYIOBaHHA OKpeMUX CaHKUin gna
TaKUX BUMNAZKIB BUOAETbCA HEAOPEUYHNM. 3a TaKNX 0OCTaBUH TAXKKICTb 3/10UMHIB, LLO BXOAATb 10 3/10YMH-
HOro BM/IVBY, MOBMHHA BPaxOBYBaTWCA Mif Yac NPM3HAaYeHHA NOKapaHHA y MeXKax BifHOCHO-BM3HAaYeHNX
CaHKuin cT. 255 KK YkpaiHu.

Takum 4YuHOM, C/1i0 nidcymysamu, Wo KOHCMPYKUia «6yOb-sKi 0if 0cobu», Wo 8UKOPUCMOBYEMbLCA Y
8U3HA4YeHHI 3/104UHHO20 8nJIUBY, nompebye YMOYHEHHSA, OCKIZIbKU ICHYE 3a2p03a 8U3HAHHA 8i0NOBIOHUX
nonoxeHs KK YkpaiHu HekoHcmumyyitiHumu. BooHouac y yid degiHiyil apmo makox 3amiHumu «0ii» Ha
«0iAHHA». []o 8HeCeHHsA 3a3Ha4YeHUx 3MiH KOHCMPYKUito «By0b-aKi 0ii 0cobU», WO BUKOPUCMOBYEMbCA Y 8U-
3HA4eHHi 3/1I04UHHO20 8NIUBY, CJ1iI0 MyMa4yumu obmexeHo, mobmo BUK/TIOHYHO AK CNPUAHHSA, CNOHYKAHHS,
KOOpOUHYBAHHA abo 30ilicCHeHHA [HWO020 8N/IUBY HA 3/I04YUHHY Oifi/lbHICMb, Op2aHizayia abo 6esnocepedHe
30ilicHeHHA po3nodisy Kowmis, MatHa 4Yu iHWUX akmuseig (00xo0i8 8i0 HUX), CNpAMOBAHUX HA 3abe3neyeHHA
makoi dissibHOCMI.

2. Y pediHiuii 3104YMHHOrO BNIMBY 3aCTOCOBYETbLCA MepMiH «3/104UHHA OisiIbHiICMb», BUSHAYEHHA
AKO20 HA Cb0200HI 8idcymHe. BogHouac Ak cnywHo 3ayBaxye A. A. BO3HIOK Ha MpaKTuLi BUHUKATAMe
NUTaHHA B AKUX BMNagKax 6yae BU3HABATMCA HAABHICTb 3I0UYMHHOI AiANbHOCTI? AKa KinbKiCTb 3N104YMHIB
YTBOPIOBATMME 3I0UUHHY AiANbHICTb, AKi Lle MaloTb 6yTW 310UMHI (3aKiHUEHI Y MOXNMBO | He3aKiHUeHi),
4y MatoTb MO HUX 6y TK BUPOKM Towwo? [3, c. 183].

Po3B’A3aHHA LMX Ta IHWNX NPO6IEMHUX NUTAHb MOXNBE NNLLE LLAAXOM 3aKOHOAABYOr0 3aKpinieHHs
BianosigHoI AediHiuii. Ha »anb Ha cborofiHi BUeHi MPOMOHYIOTb Pi3Hi KOHLENTYanbHi NiAXOAN [0 BU3Ha-
UeHHA 3/I04YMHHOI AianbHOCTI. Hanpuknag, Ha gymky A. A. BO3HIOKa 3104MHHA AiANbHICTb MOBMHHA OXO-
NABaTh AK BUMHEHHA OJHOTO, TaK | AeKiNbKOX 3M104MHIB. BogHOYaC KinbKiCTb 3/104MHIB B O4HMX BUNaZKax
Moe OyTW YiTKO BU3HAUEHOIO, @ B IHLLNX — Hi. 3T04YMHN MOXYTb OyTI AK 3aKiHUeHi, TaK i He3aKiHueHi. Bpa-
XYBaBLUVW 3a3HaueHi MOMEHTU 3/T0UMHHY ifNbHICTb BUEHWIA MPOMOHYE BU3HAUNTU K OyAb-AKY AifNbHICTb
CrPAMOBAHY Ha roTyBaHHA 4O BU3HAUYeHOI Y/ HEBU3HAUYeHOI KiIbKOCTi 3/I04MHIB, CKOEHHA 3aMaxiB Ha HUX
abo X ix 6e3nocepeaHeE BUMHEHHS [3, c. 183].

Hatomictb A. O. HikiTiH NponoHye po3riaHyTY 3I04MHHY AiANIbHICTb AK BUMHEHHA 0COB0I0 YMUCHMX
3/I0YMHIB, 33 »KOAEH 3 AKNX He CMINBAN CTPOKM NPUTATHEHHA Ti 0 KPUMiHanbHOT BigrnosiganbHocTi. Take
PO3YMiHHA 3M04YMHHOI AiANbHOCTI: 1) BKa3yBaTMMe Ha i yMUCHUIN BUHHUI XapaKTep, afxXe HaBpAfd Um BUn-
HeHHsA 0c060t0 HeobepeXXHMX 3MI0UMHIB, Xoua 6 | AeKiNnbKoX MOCNIAOBHO, MOXHa BBaXaTu 3/I04UHHOIO -
ANbHICTIO, TUM GiNblue He MOXHa BBaXXaTW TaKoto JifANbHICTIO BUMHEHHA 0co60t0 AisHb y3arani 3a BigcyT-
HOCTi BUHW; 2) oxomntoBaTume Aii CniBy4yacHUKIB 3104NHY Ta BUNAAKM BUMHEHHA HE3aKiHYEHOrO 3/104MHY,
BPaxoBYOUM MPY LibOMY MONOKeEHHA Y. 2 €T. 14 KK YKpaiHu (BUKOUYEHHA KpUMiHaNbHOI BigMoOBiAanbHOCTI
3a roTyBaHHA [0 3M10UMHY, 3a AKNIA NepefbayeHe NokapaHHA y BuAi no36aBneHHaA BOMi Ha CTPOK A0 ABOX
pokiB abo iHLwe, 6inbll M'AKe NOKapaHHsA); 3) He OXOM/OBaTMME BUMHEHHSA KPUMiIHANIbHUX MPOCTYMKIB —
LifiHb, AKi He XapaKTepu3yITb OPraHi3oBaHy 3/I0UMHHICTb, a B Ja/leKOMy MalibyTHbOMY, HarneBHO, B3arasni
MOXyYTb 6yTU AeKpMMiHani3oBaHi 3 ornagy Ha noABy OiNibL M'AKMX BUAIB BMIMBY, HiX KpMMiHanbHa Bigno-
BilanbHiCTb; 4) BKa3yBaTMMe Ha HEOOXiHICTb HAABHOCTI MPUHANMHI ABOX YMUCHWX 3I0UMHIB AN1A BU3HAH-
HA HaABHOCTI 3/I0UMHHOT AiANbHOCTI; 5) BKa3yBaTUMe Ha iCHyBaHHA MEBHMUX YaCOBMX MeX ANA TOro, wob
BUMHEHHA 0CO0010 AeKiNbKOX YMUCHUX 3/T04MHIB MOTI0 BBaXaTWCA 3MTI04MHHO AiAnbHIcTIO [12, . 46].

C. O. MpyTAHWI 3 METO BAOCKOHANIEHHA YMHHOMO 3aKOHOAABCTBA PO3pobmB Npono3uuii Wwoao fo-
noBHeHHs Po3giny VIl 3aranbHoi yactuHum KK «[oBTOPHICTb, CyKYMHICTb Ta peungvB 3I04UHIB» CTaTTelo
34-1 «3N04YMHHA AiANbHICTbY TaKOro 3MICTY: «3I0UMHHO AiANbHICTIO BM3HAYa€ETbCA cucTemMa nepenba-
YyeHnx KprMiHanbHMM KOAEKCOM YKpaiHW cycninbHO Hebe3neyHux AiaHb abo AdifnbHICTb, BHYTPILWHbO
LEeTepMiHOBaHKX 3arajibHUM MOTVBOM, peani3aLlif AKOro NIaHyeTbCsA Cy6’'€KTOM LUAXOM NMOCTaHOBKM Ta
LOCATHEHHA OKPeMUX MPOMIKHUMX wineny [13].

Hasedere csiouume npo pisHe KOHUenmyasneHe 6a4yeHHA mepMmiHy «3/104UHHA OifislbHiCMb» ceped 8ye-
HUX,  MOMYy ye NUMAaHHa nompebye OKpPemMoz0 rpyHMoB8HO20 00C/TiIOXeHHA ma He2altHo20 8UpiuIeHHH,
OCKi/TbKU maka npo2asiuHa Cymmeso yCKAaoOHIOE 3acmocysaHHa cm. 255 KK Ykpaiu.

3. Tepminu «<aemopumem», «iHWi ocobucmi AKocMi Yu MoXk1usocmi» AK cknaoosi oeqiHiyir 3/10-
YUHHO20 8NJIUBY MAKOX 8UK/TUKAIOMb dp2yMeHmoeaHy Kpumuky e4yeHux. O. |. MiHeB/1Y mae pauito B
TOMY, LL|O OLlIHOYHE CY[KEHHSA «3aBAAKM aBTOPUTETY, iHLLIMM OCOBUCTM AKOCTAM Y/ MOXINBOCTAMY MOMK-
Ha TAlyMauynTU HaA3BUYANHO LWPOKO [6, €. 122]. 3aKOH He BM3HAYaE, WO came Clig po3yMiTu Nig aBTopu-
TETOM, AKUMU CaMe 0COBUCTUMM AKOCTAMU | MOXKITMBOCTAMU Ma€ BONOAITM 0coba, MOBUHHI L i xapaKTe-
PUCTVKM MaTU BUKJIIOYHO HEFaTUBHUI XapaKTep un Le HeoboB'A3KOBO, Ma€ OyTN NOEAHAHHA aBTOPUTETY
Ta 0COOUCTUX AKOCTEN | MOXKIMBOCTEN UM [OCTAaTHbO OAHIEN 3 LMX XapakTepucTuk [11.

ABTOpPUTET BMpPaXKaEeTbCA y 30aTHOCTI 0cobu abo rpynm ocib (Hocii aBTopuTeTY) CNPSAMOBYBATU, He
3BEpTaloUUCh A0 NPUMYCY, BUMHKM ab0 AyMKM iHWOT NtognHy (abo ntogei). IcHyBaHHA aBTOPUTETY 3yMOB-
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NTeHO OOMEXKEHICTIO MOXKTMBOCTEN NIIOAVNHW PaLioHaNbHO OLiHIOBaTV YMMaso npobnem, AKi nocTatoTb ne-
pen Heto, WO NOB'A3aHO 3i CKNaAHICTo caMoi AiNCHOCTI. 3BifcKn — HeobXigHICTb 6paTy Ha Bipy TBEPAKEHHSA
HOCiiB aBTOpPUTETY; NPU LibOMY nepefdayaeTbca ix 34aTHICTb 0O6rpyHTOBYBATM CBOI BUMOTK [2, . 29; 14,
c. 111

ABTOpUTET Ccepep 3acydKeHuX 3400yBaloTb LUASAXOM MOPYLIEHHA PeXxuMy BifbyBaHHA MOKapaHHsA
(BXMBAHHA CNUPTHUX HAMOIB, HAPKOTMUYHUX 3aCO6iB, MCUXOTPOMHMX PEYOBUH abO X aHANOrIB UM iHWKNX
ofypMaHotoumMx 3acobiB; BUroTOBMIEHHSA, 36epiraHHsA, NpuabdaHHA, PO3NOBCIOAXKEHHA IHWMX 3abopoHe-
HUX NpeaMeTIB, yUYacTb B a3apTHUX irpax 3 MeTo 34006yTTA MaTepianbHOI UM iHLWOI BUroaW; BUMHEHHSA
ApiGHOro xyniraHCTBa TOLWLO) HEAOTPUMAHHSA IHLWNX 060B'A3KIB 3aCyd»KeHOro (MopYyLEeHHA PO3MNOpPAAKY
[HSA, NOCAraHHA Ha NpaBa i cBo6oaM, YeCTb i MgHICTb iHIWKMX 0Ci6, HEBMKOHAHHS BCTAHOBJIEHUX 3aKOHOAaB-
CTBOM BUMOT aMiHiCTpaLil opraHis i yCTaHOB BUKOHaHHA NOKapaHb, NaniHHA Y He BiABeAeHNX ANA Lboro
MicUAX, BiZMOBa Bif YepryBaHHs, MOpyLEeHHA ToKani3auii Towo). 3pOCTaHHI0 aBTOPUTETY CNPUAE TaKOX
HaABHICTb CyANMOCTEN, 30KpPEMa 3HATKX i MOraweHnx, a TakKoXK NPU3HAYEHHA MOJIOKEHLIEM», «KCMOTPA-
LMY, <BOPOM B 3aKOHI» U IXHIMU MOMiYHMKamu [2, c. 29].

BrkopurcTaHHA aBTOpUTeTY Cy6’'€KTa 3N0YMHHOTO BMJIMBY O3HAYa€ BUMHEHHA BIAMOBIAHWX Ai 3a fo-
MOMOrOI0 MOro BMAUBY, MOBaXXHOCTI cepef NeBHOI KaTeropii ocib, AoBipn go cebe. BignosigHuin cy6’ekT
KOPWCTYETbCA BMIMBOM, MOBAroo, MoOMy JOBIpAIOTb, MOro BU3HaloTb, MOBaXatoTb [2, ¢. 29-30].

Kpim aBTOpUTETY, CY6'EKT 3/IOMMHHOIO BNJIMBY, 3 OMNALY Ha 3aKOHOAABYY BKa3iBKY, MOXe BUKOPUCTO-
BYBaTU iHWi 0cobucTi AKOCTI un MoxKnmMBocCTi. OcobUCTi AKOCTI cy6’'eKTa 3/IOMMHHOIO BMIMBY — Lie OTo
XapaKTepHi 03HaKK, BRAcTMBoCTi. DakTUYHO Lie prcK NOro XapakTepy, AKi MOXYTb OYTU K MO3UTUBHMMMU,
TaK i HeraTMBHUMU. [10 HUX MOXKHa BiIHECTU OPraHi3oOBaHiCTb, NiAepCTBO, iHiLiaTUBHICTb, KOMYyHiKabesb-
HiCTb, Cuny BONI, BMiHHA 3aBOMOBYBaTW MOBary Jitofe, BMiHHA NepeKkoHyBaTw, rpybicTb, 6pexnmBicTb,
MCTUBICTb, >KOPCTOKICTb TOLLO. BUKOpMCTaHHA MOXNMBOCTEN Cy6’eKTa 3104MHHOIO BNMBY Nepenbavae
BMKOPUCTAHHA NOro BHYTPILLHIX CWUA, pecypciB, CNPUATANBMX AR LbOro YMOB i 06CTaBUH (Hanpuknag,
BMKOPUCTAHHA HAaABHUX 3B'A3KIB Yy 3/I04MHHOMY CepefdoBULLi, KOPYNUiNHMX 3B'A3KIB 3 OKpeMMn npeg-
CTaBHVIKaMW NPAaBOOXOPOHHUX OPraHiB, HasiBHICTb GiHAHCOBMX MOXIMBOCTEN, 3HaPAAb i 3aC06iB BUNHEH-
HA KpMMiHaNbHOro NpaBonopyweHHs) [2, ¢. 30].

Y HayKOBIl niTepaTypi 3 LbOro NPMBOAY CNYLIHO 3ayBaXkeHO, WO Y BU3HAYEHHI 3N10UYMHHOIO BMINBY
NPUCYTHA TaKOX BKa3iBKa Ha Te, o ocoba BUMHSAE NeBHiI Ail 3aBAAKN aBTOPUTETY, iHLLIUM 0COBUCTUM AKO-
CTAM Y/ MOXKIIMBOCTAM. Y 3B'A3KY 3 LM BMHUKAE NUTaHHA: a AKi LWe € BapiaHTy i UM NoTpibHa LA o3HaKa?
Lono aBTopuTeTY Ta 0COOUCTUX AKOCTEN BiNbLL — MEHLU yce 3p03yMiNio (ocoba Aa€ BKa3iBKM, iX BUKOHY-
t0Tb, OCKIiNIbKM NoBaatoTb, 60ATbCA TOW0). HATOMICTb MOXNMBOCTI BKTIOUYAIOTb [YyXKe LIMPOKE KOJO YMOB
3aBAAKY, AKUM BigNOBIOHMI Cy6'eKT MOXe 3[iMCHIOBATM 3N0YMHHUIA BNAKB. MpakTnyHo 6yab-Aka ocoba
3a BJIACHOIO iHiLiaTMBOK MOXe HaJaTu NeBHY AOMOMOrY 3/104MHHOMY 06’efHaHHI0 (iHbopMaLieto, rpo-
LIMMa, 3HapAaAAMM | 3acobamu ToLwo). BuxoauTb, Wwo 6yab-aika 0coba, AKLLO X04e, TO MOXe CNPUATH 310-
UYMHHI AiANbHOCTI AKLWO He aBTOPUTETOM UM OCOBUCTMMU AKOCTAMMU, TO 3aBASKM HASIBHUM MOXKTMBOCTSIM.
Topi HaBiLLO Lie 4OAATKOBE HaBaHTaXeHHA Ha npeameT foka3syBaHHA? [3, c. 183].

3 makoto nosuyieto 0oyinbHo no2odumucsa. Baxnueo Aki cycnineHo Hebe3neyHi OiiHHA 84UHAE Cy6’ekm
3/104UHHO20 8NJ1UBY, A He 3a DONOMO20I0 AKUX pucC Yu AKocmel xapakmepy. Lle 3alisi cknadosi npedmema
00Ka3y8aHHS, AKi He MaMb KPUMIHAIbHO-NPAB0B020 3HAYEHHA. AKWO iX 8UK/IIOYUMU, MO HIY020 He 3Mi-
HumocA. Adxe 8ce 00HO byOb-AKe OifIHHA 0CO6A BYUHAE AKUO He 3a80AKU dsmopumemy, mo 3a80AKU iHWUM
0CobUCMUM AKOCMAMU YU MOX/TUBOCMSAM.

BucHoBKwu. MNig6rBatoum nigcymkm nposeeHoOro JocnigKeHHs, BapTo chopMynoBaTi HU3KY BUCHOB-
KiB.

1. KoHcTpyKUia «Byab-aki fii 0cobu», Wo BUKOPUCTOBYETbCA Y BM3HAUYEHHI 3TOUMHHOIO BIIMBY, NO-
Tpebye YTOUHEHHS, OCKINbKYM iCHY€E 3arpo3a BU3HaHHA BiANOBIAHMX NonoxeHb KK YKpaiHn HeKOHCTUTY-
UitHumu. 1o BHECEHHA BiAMOBIAHUX 3MiH L0 KOHCTPYKLiO Clifl TNyMaunTyi obMexeHo, TO6TO BUKIIOYHO
AK CMPUAHHA, CNOHYKaHHA, KOOPANHYBaHHA ab0 3iiCHEHHSA iHLIOrO BMIMBY Ha 3NI0UUHHY AiANbHICTb, Op-
raHisauin abo 6esnocepeHe 34iNCHEHHA PO3NOAiNY KOLWTIB, MaliHa Ym iHIWNX aKTKBIB (4OXOAIB Bif HMX),
CNPAMOBAHMX Ha 3abe3neyeHHsA Takoi disnbHoOCTi. BogHouac y aediHilii 3104MHHOrO BNAVBY CIOBO «fii»
BApTO 3aMiHUTK Ha — «QiIAHHAY.

2. HuHi BincyTHe 3akoHOAaBYe BU3HAYEHHA TEPMIHY «3/IOUUHHA LiANIbHICTbY, WO BXUBAETLCA Y Aedi-
HiLii 3N10YMHHOrO BNAUBY, @ Cepel BUEHUX CKNTANoca pi3He KoHLUenTyanbHe 6aueHHs Noro 3micty. Tomy Le
NUTaHHA NOTPebyE OKPEMOro MPYHTOBHOMO AOCHIAMEHHA Ta HErAMHOIO BMPILLEHHA, OCKINbKY Taka Npo-
rasnvHa CyTTEBO YCKNAAHIOE 3aCTOCYBaHHA CT. 255 KK YKpaiHu.

3. Y TepMiHax «aBTOPUTET», «iHLi OCOBUCTI SAKOCTI UM MOXKIMBOCTI» AK CKJIAJOBUX 3aKOHOZABYOI fie-
biHiLiT 3n0unHHOrO BNMBY HeMae NoTpebun, OcKinbky byab-aka ocoba BUMHAE Byab-AKe AiHHA AKLLO He
3aBAAKM CBOEMY aBTOPUTETY, TO 3aBAAKN iHLLUMM OCOBUCTM AKOCTAMU UM MOXKIIMBOCTAM. BigTak, Le 3aliBi
CKNafoBi NpegmMeTa fOKa3yBaHHA, AKi He MaloTb KPMMIHASIbHO-MPaBOBOMO 3HAUYEHHH.
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4. IndepeHuioBaTy 3I04NHHWIA BIJIMB 3aN1€XKHO Bifj TAXKKOCTI 3/I04UHY CKNaAHO, 3 0gHOro 60Ky, 3 or-
NAJY Ha Te, WO 3/10YMHU NOAINATLCA Ha TPU FPYNK (HETAXKI, TAXKKI Ta 0COBNMBO TAXKI), @, 3 Apyroro —y
MeXax 3T04MHHOI AiANbHOCTI KaTeropii 3N04MHiB MOXKYTb 3MilLyBaTUCA. BiATaK KOHCTPYIOBaHHA OKpeMUxX
CaHKLUiN Ona TaknMx BUMAAKIB BUOAETbCA HELOPEUHMM. 3@ TaKMX OOCTaBMH TAXKKICTb 3/I0UMHIB, O BXO-
AATb A0 3/I0YNHHOTO BMNMBY, MOBMHHA BPaxoBYBaTUCA Mif YacC MPU3HaUYeHHA NMOKapaHHA y MeXax BifjHOC-
HO-BU3HaYeHMX CaHKLin cT. 255 KK YkpaiHu.

5.3 ornAapy Ha 3a3HayeHe MOXKHa BUOKPEMUTY TaKi HaNpAMKKW yaoCKOHaneHHA aediHilii 3n104MHHOro
BnAMBY: 1) KOHKpeTM3aLif AifHb, L0 YTBOPOOTb 3I0YNMHHIWIA BNAUB; 2) BIiAMOBA Bifj BX1BaHHA Y Uil gedi-
HiLiT OLiHHMX NOHATb — «ABTOPUTET», «iHWi OCOOUCTI SKOCTi UM MOXKIMBOCTI»; 3) BU3HAYEHHA Ha 3aKOHO-
[JaBYOMy PiBHi TepMiHa «31I0UYMNHHA BiANbHICTbY (MOXINBO — «<KPMMIHANIbHO MPOTUMNPABHA AiANbHICTbY).

'AHomauiﬂ.

Y cTaTTi NpoaHanizoBaHoO HeloNiKM 3aKOHOAABYOI AediHiLii 3104MHHOro BNAUBY Ta chOpMyNbOBaHO
Ha Uil OCHOBI HayKOBO O6rpYyHTOBaHI pekomeHAauii Woao BAOCKOHANEHHA YMHHOTO 3aKOHOAABCTBA i
NPaKTVKN NOro 3aCTOCYyBaHHA.

BcTaHOBREHO, L0 KOHCTPYKLiA «Oyab-AKi Ail 0coOM», L0 BUKOPUCTOBYETHCA Y BU3HAUYEHHI 3T0YMHHO-
ro BNAMBY, NOTPebye YTOUHEHHSA, OCKINbKM iCHYE 3arpo3a BU3HAHHA BigMnoBigHUX nonoxeHb KK YkpaiHu
HEKOHCTUTYLUINHUMN. 1o BHECEHHSA BiANOBIAHMNX 3MiH L0 KOHCTPYKLiO Cig TyMaumTy obMexXeHo, To6To
BUKJTIOYHO AK CMPUAHHSA, CMOHYKaHHSA, KOOpAMHYBaHHA abo 3AiiCHEHHSA iHLWIOrO BMIMBY Ha 310YMHHY fi-
ANbHICTb, OpraHizaia abo 6e3nocepefHe 3aiMICHEHHA PO3MOAiINY KOLWTIB, MaliHa UM iHLWNX aKTKBIB (JOXO-
AiB Bif HUX), CNPAMOBAHMX Ha 3ab6e3neyeHHs Takoi AianbHoOCTI. BogHouac y gediHiuii 3n04mMHHOro Bnnmey
CNIOBO «[ii» BApPTO 3aMiHUTU Ha — «QiAHHAY.

AprymeHTOBaHO, WO HWHI BiACYyTHE 3aKOHOMaBYe BM3HAYEHHA TePMiHY «3/I0UMHHA [iANbHICTbY, WO
BXMBa€ETbCA Yy AediHiLil 3N104YMHHOrO BNAMBY, a cepel BYUEHMX CKMIANoca pi3He KoHLenTyanbHe 6aueHHsA
noro 3micty. ToMmy Lie NUTaHHA NOTpebye OKPEMOro MPYHTOBHOTMO AOCIAKEHHA Ta HEFANHOIO BUPILLEHHS,
OCKIiNbKW Taka NporanvHa CyTTEBO YCKNAAHIOE 3acTOCyBaHHA CT. 255 KK YKpaiHu.

3po6s1eHO BUCHOBOK, L0 Yy TEPMiHAX «aBTOPUTET», KiHLLI OCOBMCTI AKOCTI UM MOXKIUBOCTI» K CKNago-
BVX 3aKOHOZaBYOI fediHiLii 3n104MHHOro BNAMBY HeMaE NoTpebu, OCKiNbKn byab-AKa 0coba BUMHSAE Oyab-
AKe AiAHHA AKLLO He 3aBAAKM CBOEMY aBTOPUTETY, TO 3aBAAKM iHLUMM 0COOMCTUM AKOCTAMM UM MOXKINBOC-
TAM. BigTak, ue 3aBi cknagoBi npeameTa fJOKa3yBaHHA, AKi He MaloTb KPMMiHaIbHO-NMPAaBOBOr0 3HAUYEHHH.

BriokpemneHo Taki HaNpAMKN yaoCKOHaNeHHA AediHiuii 3104nMHHOro Bnamney: 1) KOHKpeTu3aLis AisHb,
L0 YTBOPIOIOTb 31I0YMHHUI BNAUB; 2) BiAMOBA Bifl BXMBaHHA Yy Uil fediHivlii oLiHHUX NOHATb — «aBTOPU-
TeT», «iHLi 0COOUCTI AKOCTI UM MOXKIUBOCTI»; 3) BU3HAUEHHA Ha 3aKOHOLABYOMY PiBHI TepMiHa «3/10UMHHA
LIANBHICTb» (MOXKNBO — KKPUMiHaNbHO NPOTUIMPAaBHA JiANIbHICTbY).

'Annotation.

The article analyzes the shortcomings of the legislative definition of criminal influence and formulates
on this basis scientifically reasonable recommendations for improving existing legislation and practice of
its application.

It is established that the construction of «any actions of a person» used in the definition of criminal in-
fluence needs to be clarified, as there is a threat of declaring the relevant provisions of the Criminal Code of
Ukraine unconstitutional. Until such changes are made, this structure should be interpreted in a limited way,
that is exclusively as facilitating, inciting, coordinating or otherwise influencing criminal activity, organizing
or directly distributing funds, property or other assets (income from them) aimed at ensuring such activity.
At the same time, in the definition of criminal influence, the word «act» should be replaced by — «action».

It is argued that there is currently no legislative definition of the term «criminal activity» used in the
definition of criminal influence, and among scholars there is a different conceptual vision of its content.
Therefore, this issue needs a separate thorough study and immediate solution, as such a gap significantly
complicates the application of Art. 255 of the Criminal Code of Ukraine.

It is concluded that the terms «authority», «other personal qualities or capabilities» as components
of the legal definition of criminal influence is not necessary, because any person commits any act if not
due to his authority, then due to other personal qualities or capabilities. Therefore, these are unnecessary
components of subject of evidence that have no criminal significance.

The following areas of improving the definition of criminal influence are identified: 1) specification of
acts that constitute criminal influence; 2) refusal to use in this definition of evaluative concepts - «author-
ity», «other personal qualities or opportunities»; 3) definition at the legislative level of the term «criminal
activity» (possibly — «criminal illegal activity»).

97



§‘ Visegrad Journal on Human Rights

98

y References:

1 LIMNMP. WoTtuxkHesui aHanis nogin 15-22 yepsHa 2020 poky. KprMiHanbHWI 3aKOH — ABOCIYHE N1e30:
3 HUM Tpeba Oyt obepexHiwnm. 24 yepBHa 2020 poky. URL: https://old.pravo.org.ua/ua/news/20874528-
schotigeneviy-analiz-podiy-15--22-chervnya-2020-roku#

2. KpumiHanbHa BignoBiganbHiCTb 3a 310UMHW, BUMHEHI 3MTOUYMHHOIO CNiNbHOTOO (CcTaTTi 255, 2551, 2552,
2553, 256 KpumiHanbHOro Kogekcy YKpaiHu): HayKoBO-NpaKTUUHMA KomeHTap / A. A. BosHiok, O. O. ynopos,
C. C. YepHsascbkun. Knis: Hopma npasa, 2021. 130 c.

3. BosHoKkA.lpoTngis opraHizoBaHin 3N04YMHHOCTI B YKpaiHi: nepcneKkTuBY yAOCKOHaNeHHA KpUMiHab-
HOro 3akoHopdaBCTBa. BicHuK lNeHiTeHuiapHOT acouiauii YkpaiHn. 2020. N2 1 (11). C. 176-194. https://doi.org/
https://doi.org/10.34015/2523-4552.2020.1.18

4.  Peunubkun B. KpytnyHum aHanis ct. 255 KprMiHanbHOro Kogekcy YKpaiHu LWogo BCTaHOBEHHA Bigno-
BiJaNIbHOCTI 33 3M0YNHMN, BUMHEHI «3NTOUMHHOIO CMiNIbHOTOO» (CTaHOM Ha 22.07.2020). XapKiBCbKa NpaBo3axumc-
Ha rpyna. [HpopmaLinHun noptan «lpaBa niognHm B YKpaiHi». 22.07.2020. URL: https://khpg.org/1595421303

5. KpumiHanisauia cycninbHo Hebe3neyHux aiaHb npotarom Aii KpumiHanbHoro kogekcy Ykpainu 2001
POKY: OCTaHHi CloXeTn Ha OHi 3aranbHOI NaniTpy 3akoHogaBumXx pileHb / B. lauentok. Kuis : BAITE, 2021.228 c.

6. MineBuny O. |. [TOHATTA Ta BUAN NPaBOBMX MOMUIIOK: 3arajibHOTEOPEeTUYHE JOCTIOKEHHA : AUC. ... KaHa
topugd. Hayk : 12.00.01. Opeca, 2021. 237 c.

7.  YcTrHoBa A. 3aKOHOMPOEKT 0 «BOPax B 3aKOHE» KaK Cnocob 3akpbiBaTb pTbl. URL: https://www.pravda.
com.ua/rus/columns/2020/01/28/7238526 (paTa 3BepHeHHaA: 15.12.2021).

8.  ?KaproH y 3akoHi — wo moxe 3miHnTnch y KKY? URL: https://artius.ua/novini/zhargon-u-zakoni-shho-
mozhe-zminitis-u-kku.html (nata 3BepHeHHa: 15.12.2021).

9.  Opic ., Opic . Mpo 60poTbOY 3i 3MOUNHHMMU CMiNIBHOTaMM (HOTaTKM Ha NONAX 3aKOHY). KOpranyHuin
BiCHMK YKpaiHu. 17-30 nun. 2020 p., N2 28-29.

10. BosHiok A., lyaopos O. KpumiHanbHa BiANOBIAaNbHICTb 3@ 3/1I04MHU, BYUMHEHI 3NOUYNHHOIO CMiSIbHOTOIO:
aHani3 3akoHofaBumx Hoses. HOBITHI KpMiHanbHO-MpaBoBi gocnigkeHHA — 2021 : AnbmaHax HayKoBMX MpaLib
/ 3a pegn. npod. €J1. Crpenbuosa, npod. O.B. KozaueHka, PhD O.M. MycuuyeHko. Mukonais : MIIN HY OIOA, 2021.
C.21-31.

11. Case of Kokkinakis v. Greece. (Application no. 14307/88). Strasbourg, 25 May 1993. URL: https://hudoc.
echr.coe.int/eng#{%22itemid%22:[%22001-57827%22]}.

12. HikiTiH A. O. 3N0YMHHWIA BB Ta AOLINBbHICTb Oro 36epexxeHHs Y HoBoMy KpuMiHanbHOMY KOgeKCi
YkpaiHu. Haykosi 3anunckn HaYKMA. lOpuanyHi Hayku. 2021, Tom 7. C. 44-51. https://doi.org/10.18523/2617-
2607.2021.7.44-51

13. MpyTtanun C. O. KpumiHonoriyHa xapakTepucTrka Ta nonepexeHHA nNpodecinHoi 3N0UYMHHOCTI B
YKpaiHi : aBToped. uc. ... KaHg topug. Hayk : 12.00.08. Xapkis, 2011. 20 c.

14.  Ounocopckuin sHUMKNoneandyeckun cnoeaps / pegkon.: C.C. ABepuHues, 3.A. Apa6-Ornbl, J1.0. Unbu-
yeB 1 Ap. 2-e n3g. Mocksa: Co.. sHUuKnonegus, 1989. 815 c.

Okolit O.,
Postgraduate Student of the Research Laboratory on the Problems of Combating Crime of the National Academy of Internal
Affairs, Kyiv, Ukraine.



¥ FEATURES OF DIPLOMATIC
RELATIONS BETWEEN HUNGARY
AND THE HOLY SEE IN THE PERIOD
BETWEEN THE TWO WORLD WARS

Ocobniueocmi dunnomMamu4yHuUx 8iOHOCUH MiX Y20pujuHoro ma
Cessmum lpecmosioM y nepiod mixx deoma ceimoeumu giliHamu

'Palinchak Mykola, Ronai Larry

Key words:
church, Vatican, Hungary, Holy See, politics

KuarwouoBi cioBa:
uepksa, BamukaH, Yeopwura, Ceamud lpecmorn, nonimuka

'Hoc-raHOBKa npo6aemu. OcobnnBOCTi fepPKaBHO-LEPKOBHUX BIAHOCUH € aKTyasIbHUM MUTaHHAM
OOCNIgXKeHHA cepel HAYKOBLiB. 3 ornAgy Ha Te, WO LiepKBa MaEe BaroMmi BAUB y CYCMifibCTBI. He € BUHAT-
KOM i AMNIOMaTWYHI BigHOCMHY MixX CBATUM [MpecTonom Ta KpaiHamu CBITY.

AHani3 octaHHiXx gocnigxKeHb i ny6nikauii. BvBueHH!10 icTopil po3BUTKY iep»KaBHO-LIePKOBHUX Bif-
HOCVH B YropL/Hi NPUCBAYEHO YMMany KifbKiCTb HayKOBUX JOCAIAXKEHb BiTYM3HAHUX Ta 3apyOi>KHUX BUe-
Hux. Cepep Hux: bapua I, Wanauy I, Typi b., Tononiy A. Ta iHwwi.

BugineHHA HeBupilweHNX paHille YacTUH 3arasbHOi Npo6nemu. [lepKaBHO-LIEPKOBHI BigHOCK-
HU B YropLuHi € Temoto fochigkeHHA 6araTbox HaykoBLiB. Oco6MBOCTI ANMAOMATUYHMX BIZHOCUH MiXK
YropumHoto Ta CBATUM [TpecTonom € akTyanbHOK TEMOIO AOCIAMKEHHS.

®opmynioBaHHA Linei ctaTTi (NocTaHoBKa 3aBAaHHA). MeToto CTaTTi € NpoaHanisysat gunioma-
TUYHI BIiHOCUH MK YropLumHoto Ta CeATum [pecTonom y nepiof mMixk ABOMa CBITOBUMM BilTHaMU.

Buknapg ocHOBHOro matepiany foCnig»KeHHs.

Micna npunuHeHHA icHyBaHHA ABCTPO-YropcbKoi imnepii CeaTtnia Mpecton 36epir AunnomatuyHi Big-
HOCKHM 3 HOBOW ABCTpPINCbKOI Pecny6nikoto, 3anuiumBLLUM CBOFO anoCTONbCbKOrO HyHLUiA y BigHi. Lo
obyHKuito 3 14 BepecHa 1916 p. no 15 rpyaHa 1919 p. BUKOHYBaB KypianbHUI KapauHan T. Banbope i
boHUo, i came Ha Hboro B 1918-1919 pp. noknaganoca 3aBfaHHA BUPILLEHHA BCiX CrpaB 3 YropCbKot
LiepKBOIO, X0u4a BiH He OyB HaBiTb akpeaMTOBaHWIA NPY HOBI YropcCbKiii fAeprKaBi.

Pasom 3 TuMm, BXe HanpuKiHUi 1918 p. po3noyanacs po6oTa 3 NigroToBKM BCTAHOBMEHHA NPAMUX AM-
NNOMaTUYHKX BIAHOCUH Mix YropuwmHoto Ta CBaTum lNpectonom. Lle 6yno 3ymoBnieHe BUHUKHEHHAM Y
HOBI YropcbKill gepasi Linoi HA3KW NUTaHb NMOMIITUYHOIO i PenirifHoOro xapakrepy, LWo noTpedysanu
BpEerynioBaHHA, 30KpemMa, NMUTaHHA rnpaBa BEPXOBHOro NaTpoHaty, cenapadii, KaToNMLbKOI aBTOHOMIT Ta
LlepPKOBHOIO YMpaBMiHHA Ha okpemux Teputopiax. OdiliiHe NOBiZOMMIEHHA BiAEHCbKOro HYHLUiA npo
FOTOBHICTb yropcbkoro ypagy M. Kapoi BCTaHOBUTU AUMNAOMAaTUYHI BigHOCKMHM 3i CBATUM [NpecTonom
nignucade 27 rpygHA 1918 p. KHA3eM-MprMacoMm, KapanHanom fl. YepHoxom. ABTOP NOBIAOMMEHHA Npu-
HarigHo 3BepTaBCA A0 HYHLiA 3 NPOXaHHAM BUCTYMUTU NOCEPEAHNKOM MiXK YTOPCbKM ypAdoM i BaTnka-
HOM, MiAKPECMBLUN HaA3BNYaHY BaXKNIMBICTb ANA LIePKBU «BIAHOBIEHHA» AUMIOMATUYHUX BigHOCKH [1,
1457/1918; 2, Mt. jkv. 1919 marc. 6].

MepLui KOHKPETHI 3axoaN LWOAO0 BCTAHOBAEHHSA AUMNIOMATUYHUX BIiAHOCKH 6yno BXMTO HaBecHi 1919 p.
ypagom [1. bepiHkei. 7 6epe3Ha 3a pe3ynbTaTaMu BifnoBigHOro pilleHHs Pagu miHicTpiB YroplwuHu, npu-
MHATOrO fHEM paHille, MIHICTP 3 NuTaHb penirii A. Baw 3gincHMB Bi3UT O BifEHCbKOro HyHLiA, AKOMY
BPYYMB OOKYMEHT i3 MPOEKTOM BUPILIEHHA PeniriiHO-NOMITUYHNX NMUTaHb Mif HAa3BOK «MPOTOKON Pro
memoria». OCHOBHUMM 3 LMX NUTaHb 6y NUTaHHA BCTAHOBMIEHHA AUMIIOMATUYHUX BifHOCKH i NpU3Ha-
YeHHA Ta NPUCAraHHA Ha BipPHICTb KaTONMMLbKNX CBALLEHNKIB, 30KpeMa enuckonis [1, 1522/1919].

3 21 6epe3HA no 6 cepnHa 1919 p. B YroplwuHi NaHyBaB KOMYHICTUYHWIA PEXUM, BifOMUIA B icTOpIl
AK «Yropcbka pagsaHcbKa pecny6nikar. BoHa BUHMKNA Ha ¢oHi He3gaTHoCTi ypaay M. Kapoi wengko op-
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raHisyBaTu Ha TepeHax HOBOI fiep»aBu 6ofali NPUMITUBHY HalioHanbHy GiHaHCOBO-€KOHOMIUHY cuCTe-
My. PagsaHcbKa pecny6nika ofpa3y nporonocuna BigaineHHA LepKBU Bif AepaBy i KOHPicKaLlito BCboro
LlepKOBHOIO MaliHa Ha KOPUCTb OCTaHHbOT, 0OMeXUBLLYM Byb-AKY LLlepKOBHY AifiNbHICTb Y KpaiHi cdepoto
6orocsyXiHb.

Cnig 3a3HaunTu. WO Yy BiAHOCKMHAX CBITCbKOI Bnagn YropwuHu Ta CeaToro lNpectony cnocTepiraBca
KOH}NIKT iHTepeciB LOA0 NpaBa rosIOBHOrO NaTpoHaTy. Y nepLui NOBOEHHI POKM ypaan Hamaranmca 36e-
perTu 3a co60to Lie faBHE MPaBO YropCbKMX KOPOIiB, MpOTe KaToNuLbKa LepKBa, MparHyun 4o ueHTpani-
3auii, JoTprMyBanacsa iHWoi No3uLii, AKy ACKpaBo intcTpye BugaHun 1918 p. HoBmi KogeKkc LLepKOBHOMO
npasa (Codex Juris Canonici). OCTaHHI He TiNbKN He BU3HABaB 3a ypAdamy KpaiH npaBa BEPXOBHOIO na-
TPOHaTy, a i KBanidikyBaB y4acTb CBITCbKOI Bflai Y NPU3HAYeHHI NepBOCBALLEHKa HaLiOHaNbHOI Lep-
KBU AIK <He3aKOHHe BTPYyYaHHA y cnpasu CeaATtoro Mpectony». Hagani ua no3uuia 6yna nigcuneHa tTum, WwWo
OCTaHHI KOPOHOBaHUI Koponb y 1921 p. 6yB No36aBneHWi NPeCcTosy, a HACTYNHOro Poky nomep. Cnpo-
CTVBLUM Npo6niemy, OTXKe, € MiACTaBM CTBEPAKYBATU HASAABHICTb Y Liel iCTOPUYHMIA Nepiof ABOX NPOTUNEX-
HUX TOYOK 30pY Ha BPEerysoBaHHA AepKaBHO-LepPKOBHUX BiAHOCKH B YropuwuHi — CeAtoro lMpectony, 3
ofHoro 60Ky, i YropcbKoi aep»asu — 3 iHLWOro.

Pasom 3 Tum, AnAa YropwuHu, Aka nicna po3nagy imnepii Ta peBontoLii Hamaranaca BU3HauYuUTN CBOE
HOBE MicLe Ha NOMITUYHIN Mani EBPONK, BCi NOTOYHI peniriiHO-NONITUYHI NUTaHHA Many GyHOaMeHTasb-
He 3HaueHHA Ana 3abe3neyeHHsA AK CyCcniNbHOI KOHCoNiAaLii i BHYTPILUHbOro MPaBOMNOPAAKY, TaK i 3aXMCTy
yropuis 3a KopioHOM. A HOBa yropcbka iep»aBa Ta il ypag po3rnsaganu B Ui poku 6yab-aki 38'a3ku 3i Cea-
TuMm [TpecTonom — AK HAMBMIMBOBILIVMM LLEHTPOM CBITOBOIO KaTONMLUU3MY — AK KPOKU Ha LLAXY NPOPUBY
3 Mi>KHapoZHOI i3onAuii, EBponelicbKoi Ta CBITOBOI camoigeHTudikauii.

OTxe, HanpuKiHUi BepecHsa 1919 p. Binbynuca HOBi cnpobu iHiLitoBaTV BCTAaHOBMIEHHA ANMIOMATUYHNX
BigHOCKH YropwuHu 3i CBATMM NpecTtonom. Taki iHiLiaTuBm BUKNageHi, 30Kpema, B IMCTi MiHICTPa 30BHiLL-
Hix cnpas ypagy |. Opigpixa rpada . Comwiua fo gepasHoro cekpetaps Ceatoro Mpectony M. lacnap-
pi. BionoBigb OepXaBHOro cekpeTapsa BMK/adeHa B NNCTI Bif »OBTHA 1919 p., Ae ngeTbca Npo 3arasiom
[o6po3munmBe CTaBIeHHA [0 iHILiaT!B YyropcbKoro ypsagy, afe pa3om 3 TMM Npo HEOOXiAHICTb, 3BaXKato-
Yy Ha MNOTOYHI NOMITUYHI BIZHOCUHN, MPaBUIbHO BU3HAYUTL MOMEHT, Wo Oyae Hanbinbw BiANOBIAHNM i
NPUIAHATHUM ANA BUPILWEHHA NMUTAHHA BCTAHOBMEHHA AMMIOMATUUYHUX BigHOCKH [2, K-62, Protokoll Oszt.
Vatikén. 16.d.6117/1920, old. 12].

Ha nouatky 1920 p. y HauioHanbHux 360pax YroplmHu 6yno o6roBopeHo 3akoHONPOeKT Big 20 nto-
Toro «[po BiAHOBNEHHA KOHCTUTYLIMHOCTI | TUMUYaCcoBe BPerynioBaHHA BULLOT AepKaBHOI Bnagu». ¥ cT. 1
3aKOHOMPOEKTY 3a3HauyeHo, Wo ocoba, KOTpy byne obpaHO pPereHTOM, He MOXe KOPUCTYBATUCA BULLMM
npaBoM naTpoHaty. Liei nyHKT 6yno BknoueHo Ao 3aKOHOMPOEKTY Ha 3acifaHHi Komicii HauioHanbHux
360piB iX KATONULBKMMMN YleHaMU 3BaXKaloum Ha MOXIMBICTb 0O paHHA PereHTOM roIoBHOKOMaHAY4oro
HauioHasnbHol apMieto, pedopmata 3a BipocnosigaHHam M. fopTi. Ha gymky uneris HauioHanbHux 360-
piB, Take pilleHHA 6yno NoKnnKaHe 3anobirTv ycKnagHeHHAM y BifHocKHax 3i CBATUM MpecTonom B maii-
6y THbOMY, OCKIfIbK/ OCTaHHi 63 CyMHiBY He Br3HaB 61 M. [0pTi sIk KOPMUCTyBaYa BULLMM MPABOM MaTpo-
HaTy [9, old. 22]. HauioHanbHi 360pw, npuiimatoun BKazaHe pilleHHs, Nocnannca Ha KaHoH 1453 Kopekcy
KaHOHiYHoro npaea (Codex iuris canonici) — Kopnycy IOPUANYHIX HOPM 3arajibHOro Ta YHiBepCcanbHOro
XapakTepy, AKi pernameHTyoTb AifANbHICTb KaTONMLbKOI LIepKBK, — 3TiHO 3 AKMM 0CcobKCTe NpaBo NaTpo-
HaTy He MOXKe NepexoanTn Ao OCib, KOTPi He MatoTb KaTONMULIbKOTO BipOCMOBIAaHHS.

OkpecrieHi BuLe iHiLiaTMBK iEpapXiB KaTONULUbKOI LEePKBM Ta YrOPCbKMX YPAZOBLiB NoYvanu BTifio-
BaTMCA B XUTTA NULLE NiCNA 3anpolueHHA YropwmHu Ha Mapr3bKy MUpHY KoHdepeHLito (NpautoBana ao
21 ciyHa 1920 p.), BubopiB fo HauioHanbHMx 360piB Ta MixkHapoAHOI neriTumadii ypagy. Noka3oso, Lo
xoua M. TopTi 6yno o6paHo pereHTom 1 6epesHs 1920 p., Bxe 27 NOTOro iTanifcbKnii KapavHan i aep-
*aBHUI cekpetap Ceatoro Mpectony M. lacnappi nowvpus iHpopmMaLito NPoO NPUHLMMNOBY FOTOBHICTb
Casrtoro NpecTony 8o BCTaHOBAEHHA ANMIOMAaTUYHMX BiZHOCKH 3 YTOPLYMHOLO, MPUHAarigHO 3a3HaunBLwy,
Lo HyHUiem y ByaanewTi nnaHyeTbcA npu3HaunTy ayautopa baBapcbkoi (MioHXxeHCbKOI) HyHUiaTypu npe-
nata Jl. Ckboniny [1, 356/1920; 2, K-62, Protokoll Oszt. Vatikan. 16.d. 6117/1920].

B odiuiiHomy KnonotaHHi npem’ep-miictpa LU. LimoHbi-Llemagama Ha im's pereHta M. TopTi Big
22 6epe3Ha 1920 p. 6yno BMCNIOBNEHO NPONO3KLito NPO BiAKpUTTA NpeacTaBHMUTBa CBATOro Mpectony
B bynanewTi yepes HyHuis [2, K-62, Protokoll Oszt. Vatikan. 16. d. 6117/1920, old. 11]. 26 6epe3HA pe-
reHT HagaB CBOIO NMoMNepeAH!o 3roay Ha akpeauTauito J1. CKbonnu AK anoCTONbCbKOro HyHLUiA B byganewwTi,
npo Wo Toro * AHA npem’ep-miHicTp L. WimoHbi-LLemagam noBigoMrB fep»kaBHOrO cekpeTaps i KHA-
3a-npumaca [1, 356/1920; 2, K-62, Protokoll Oszt. Vatikan. 16. d. 6086/1920]. Bce Lie 03Hauano rotoBHicTb
[0 BCTAHOBMIEHHA AUNNOMATUYHUX BIGHOCUH 3 YropLMHOI0 We Ao nignMcaHHA TpiaHOHCbKOro MUPHOro
gorosopy (4 uepsHA 1920 p.).

MpupogHo, wo TpiaHOHCbKUI MUPHWIA JOrOBip HaAaB HOBOrO MOLITOBXY AN BCTAaHOBJIEHHA ANMO-
MaTUYHMX BIZHOCUH MiX YrOpCbKO AepKaBoto Ta iHWUMK Cy6'eKTaMy MiXKHapOAHOro npaea. 3 NUMHA
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1920 p. rpad V. Comwwiu aictaB paHry ynoBHOBaXKEHOIO MiHICTPa Ta HaA3BUYANHOIO Noc/a YropLiHy;
0OYeBMAHO, WO NpU3HaYeHHA A0ro Noc/oM Bifbynocsa 3 ypaxyBaHHAM NnomnepegHix 3acyr Ha HUBI Hana-
rog»keHHa QUNIOMaTUYHNX KOHTaKTIB Monofoi fep»kasu 3i CBATMM [MpecTonom [3]. 26 nMMHA TOro X poKy
nana pumcbkun beHegukt XV oTpmmaB BignoBigHy Bipuy rpamoTy, nicna yoro npu Ceatomy [pectoni
6yno odilinHo Bigkpute noconbcTro YropwnHu [2, K-105, Vatikani kdvetség altal ir. 35. cs. E-1-a-1920.145/
pol.]. Opranisaui€to poboTn noconbcTBa B cepeaunHi 1920 p. 3armasca ennckon fl. Yicapik, BUKOHytoUn
baKTUYHO GyHKLIIO NepLIoro paiHMKa NOCONbCTBA 3 KaHOHIYHOro npasa [2, K-105, Vatikani kdvetség altal
ir. 1. cs. 1/1920. A kiiligyminiszter 1920, julius 9-i levele Somssichhoz].

AK | NnaHyBanocs, nepLmnm anocToNnbCbKUM HyHLieM y byaanewTi 6yno npusHaueHo J1. Ckbonny. BiH
nNpubyB A0 YropCbKOi CTONULI HanpuKiHLi BepecHs 1920 p., a 6 )KOBTHA nepenas BipUy rpamoTy pereHTy
M. Topri. 3rigHO 3 NPOTOKOIOM, Ofpa3y MiCNA akKpeauTaLlii HyHLiA ENCKONM Ta BULL NpenaTn YropwmHmu
30iINCHUAN [O HBOTO YPOUNCTI «Bi3UTU NowaHm» [2, K-62, Protokoll Oszt. Vatikan. 16. d. 32.285/1920].

HacTtynHumun pokamu ypsag YroplmuHm BXMB NeBHUX 3axo4iB woao dopmanisalii cnocobis nigtpumy-
BaHHA BigHOCKH 3i CBATMM NpecTonom. 3 uboro NuUTaHHA 9 nunHs 1925 p. Ha KOHIAEHUINHIN MiXBigOMYI
Hapagi 3 NTaHb PeniriiHoi NONITUKK, AKY NPOBIB 0cObUCTO NpeM’ep-miHicTp (1921-1931) rpad |. BetneH,
6yno npuinHATO cnedianbHy Yrogy. B Hapagi 6panu yyactb npefcTaBHUKU MiHicTepcTBa 30BHiLLHIX cCnpaB
Ta MiHicTepcTBa y cnpaBax penirii Ta HapOJHOT OCBITY, a TaKOX MPeACTaBHUK KHA3A-NpUMaca. Yrofoo
6yno nepenbayeHo, Wo odiuinHi nepemoBuHN 3i CBATUM MNpecTonom Big imeHi YropwuHu Beae MiHictep-
CTBO 30BHILUHIiX CMpaB — Yepe3 byaanelTcbKoro HyHLUis abo yropcbkoro nocna npu Ceatomy Mpectoni.
BrHATKOM i3 LibOro nNpaswia Mornm 6y T KOHTAaKTU KHA3A-Npumaca 3i CBaTum [Npectonom, Aki BUNAnBaoTb
3 IOro penirinHo-agMiHiCTpaTMBHOI lopucankuii. Nepeg HagaHHAM noconbcTBy Npu CeATomy MpecToni
3BITiB NPO CnpaBu B KynbToBil chepi MiHicTepCcTBO 3aKOPAOHHUX CrpaB NOBMHHO 6yno npoiHdopmyBa-
TV NPO CyTb BUPIIEHHA cnpaB MiHiCTepCcTBO KynbTypw 1 BiCTaTh Bif OCTaHHbOTO BiAMOBIAHI CXBaNIeHHA.
KOHTaKTW 3 BULLOKO KlepuKanbHO Bafolo 3anuiiannca B komneTteHuii MiHicTepcTea KynbTypu, a Npo
HalBakNMBILLi NTaHHA NOTPibHO 6yno fgonogigaT npem’'ep-miHicTpoBi [2, K-63, 1922-34.t.5z.n.].

AKLWO BCTAHOBNEHHSA ANMIOMATUYHUX BiAHOCUH A03BONANO BiNblU-MeHLLI OonepaTBHO BMPILLYBaTy No-
TOYHI NUTaHHA GYHKLIOHYBaHHA KaTONMULbKOI LIEPKBY B YTOPLUKHI, TO Ha rnobasbHilloMy NpaBoOBOMY piBHi
perynioBaHHA AeprKaBHO-LePKOBHNX B3aEMUH Y KpaiHi BMarano CTBOPEHHSA BignoBiAHOI NpaBoBoi 6a3u.
TpaguuinHo NuTaHHA XNUTTA Napadii Ha TepUTOPIl OKPEMUX AeprKaB, KOHTAKTIB i3 Aep)KaBHUMMW iHCTUTY-
LifAMK, CTaHy Ta IOPUANYHOIO CTaTyCy HauioHanbHOI Lepksu CBATMI [pecTon 3aBKAM Hamaraeca Bpery-
NbOBYBATV WIAXOM YKNaJaHHA 3 filep>kaBaMu creliarnibH1X AOroBOPIB BCEOCAXKHOIO XapakTepy B paMKax
Mi>KHapOJHOro npasa — KOHKopAaTiB. KoOHKopAaT y paMKax KaHOHIYHOrO npaBa O3Hayae€ yrofy, yknageHy
MiX 1ep»<aBoto Ta MpeAcTaBIeHo B 0CO0i Manu pUMCbKOrO KaTONULIbKOI LIEPKBOLD, AIKa PErymtoe A Ka-
TONUKIB, KOTPI NPOXKNBAKOTb Ha TEPUTOPIT AaHOI AepaBu, MOPAROK PO3B'A3aHHA TaK 3BaHMX «3MiLLaHUX M-
TaHb» (rex mixtae) y noBHomy 06cA3i abo YaCTKOBO Ha JOBrOTPMBay NepCneKkTuBY 3 ypaxyBaHHAM iHTepeciB
060x cTopiH. [oKa3oBo, Lo 3a BCtO iCTOPIito KOHKopAaTIB A0 1920-x pp. CBATWIA MNpecTon yknas Malke ABi
COTHIi TaKMx AOroBOPIB, NPOTE }KOAHOIO He Byno yKnageHo came 3 YropuumHoto [5, old. 315-325; 6; 7, s. 78].

LWopo yropcbkoi uepksy CBATUI [pecTon y MiXKBOEHHUI Nepiod MaB e OAHY BaXKNMBY NO3ULIIIO, AKY
[OBOAMB Yepes HyHLiA. BoHa nonarae B 3acy»KeHHi akTUBHOI MONITUYHOI AiANbHOCTI 3 6OKY CBALLEHUKIB.
MeBHOO Mipoto Le Oyna peakuis Ha Te, WO HM3KA YrOPCbKMX KaTONMMLbKMX CBALLEHUKIB NMOroaKyBanacs
Ha AenyTaTCcTBO B NapnameHTi. LiA npakTrka 6yna 3anoyatkoBaHa we 1918 p., a cepen genyTatis NepLumx
HauioHanbHux 360piB KiNbKicTb CBALWEHHOCNYXMTeNiB Oyna 0cob6nMBO BUCOKOW. 3araiom OTpUMaHHSA
JenyTaTCbKMX MaHAaTiB JOMYCKaocA KaToNMLUbKMMK KaHOHamMu 3 go3sony CeAtoro Mpectony umn komne-
TEHTHOrO opAMHapiyca, ane B odiliiHoMy AOKyMeHTi Big 1927 p. nogibHy ponb Knipy 6yno ¢opmanbHo
3acypxeHo: «KapamHan [lep>kaBHUI ceKpeTap 3acTepira€e yropCbKux ENMCKOMIB, WO Ha NiACTaBi MyHKTY 4
KaHOHY 139 cBALEHMKN, KOTPi 3aiMaloTbCA AYLWNAaCcTUPCbKOIO AiANbHICTIO, HE MOBUHHI MaTy MPaBo Ha fe-
nyTaTCbKe NPefCTaBHULTBO, a iHLUUM CBSALLEHKaM NOBUHHO OyTn obMexeHe HajaHH:A Takoro npasax [1].
€nunckoncbKa Kadeapa NpuiHaAna pilleHHs He onputoAgHioBaTK Ui BuMoru CeaToro Mpectony, ocKinbKu
X oNpuNoAHEHHA ofpasy X CYTTEBO YCKIAAHMII0 61 MONOXKEHHA KoaniuinHOi XpMCTMAHCbKOI NapTil, B N1a-
Bax AKOT B HauioHanbHUx 360pax pi3HOro CKAMKaHHA 6yN10 He MeHLL HixK 5-6 NpeACcTaBHUKIB. KaTonuubKi
CBALEHUKM 6ynu | B naBax ypsaaoBoi NapTii, i y BepxHii nanati napnameHTy. Pasom i3 Lum 6yno npunHATo
KOMMPOMIiCHe pilleHHA HagaBaTu napadisanbHUM CBALLEHMKaM A03BiN 6anoTyBaTNCA B MapiaMeHT e
B TOMY pasi, AKLLO BOHM NOTYpOYOTbCA NPO CBOro 3aCTyMHMKa Ha nepiof Ail cBoro MmaHzary.

3HaYHNI BHECOK Y PO3BUTOK YrOpCbKO-BaTMKAHCbKMX B3aeMUH y 1930-i pp. 3pobus obaapoBaHuii
npodeciiHun gunnomart [. bepua, AKkniA cToAB Ha Yoni noconbcTea YropwumHu npu Ceatomy MpecTtoni 3
1927 no 1938 pp. i NOCNifAO0BHO BiACTOIOBAB HaLUiOHaNbHi iHTepecy CBOEI KpaiHn. BogHouac y 1930 p. Bia-
6ynaca 3miHa i B anocTonbCbKil HyHUiaTypi B ByaanewTi: 24 nioToro HyHuiem 6yB npusHayeHnii A. PoTTa;
13 TpaBHA BiH NepefaB pereHToBi CBOI Bipuy rpamoTy [2, K-62, Protokoll Oszt. Vatikan. 16. d. Angelo Rotta
dosszié; 10, old. 165-175].

101



§‘ Visegrad Journal on Human Rights

102

HesanexHo Big 6yab-AKoi no3uuii BatukaHy noniTMyHi 3maraHHs, Wwo toumnnca B YropwuHi y 1930-
X Pp., BIIMBaNU Ha BUPILIEHHA BaXKNIMBKX NMUTaHb YTOPCbKOI PeNirinHoi noniTnkn. 1 »koBTHA 1932 p. po3-
NoYaB BUKOHAHHSA CBOIX 060B'A3KIB HOBUII NPeM’ep-MiHICTp KpaiHu [1. fTembeld, i nepLIoio MOro 3aKkopaoH-
HO0 MOI3JKOI B LibOMY CTaTyCi CTaB Bi3uT go Pumy. 12 nnctonaga Toro » poky BiH 6yB 3anpoLueHunin Ha
ayAieHUito 4O Many pUMCbKOTO, Bifi AKOTO AiCTaB HaMBULLY Haropogy, Lo MOXe NPUCYaXyBaTCA HEKATo-
NULbKOMY ronoBi ypagy, — opaeH ia. Pe3ynbtaTvi LboOro Bi3uTy HaibinbLu ACHO BijobparkeHi y pro memoria
nocna YropwuHu npu Ceatomy Mpectoni [l. bBapuun — 3anncku, cknageHoi Nocsiom Ansa npem’'ep-miHicTpa.
Y Hili Big3HaueHo, o nonpwu 6yab-aki dopmanbHi o3Haku Bumoru CesaTtoro Mpectony Wopo feakmx ac-
NeKTiB pPenirivHoi NONITUKM YrOpLWMHN 3aNMWaloTbCA He3MiHHMMK. TaKy no3uuito niaTBepa»KeHo NpuH-
uunom «suaviter in modo et fortier in re» («3a BBiuNMBOI dopmm cyTb pilyya i TBepaa») [2, K-105, 38.cs.
M-121/pol.-1932. 1-7.fol.].

Y 1930-x pp.. Aep*aBHi JiA4i YropwmnHy, 30Kpema npem’'ep-MiHiCTp i MiHICTpK, NoYanu 4acTo 34iMCHIo-
BaTW Bi3UTK B PUM y 3B'A3KY i3 BCTAHOBNEHHAM TICHUX «APYXKHiX» CTOCYHKIB MiX YropLyuHoto Ta ITani€to.
Mig yac Takmx Bi3UTiB BOHW HEPigKO Npocunm ayaieHuii B nanu. LLlogo npem’ep-miHicTpa, TO, AK 3a3Havaey
cBOiX Memyapax [1. bapua, KoxeH noro Bi3uT o Prma cynpoBof»KyBaBCA 3yCTpiuyio 3 Manoio, WO 3MiLHIo-
Baso 3B'A3KM YropwumHu 3i CBATuM [pecTonom. BapTe yBaru Te, Wo Ha aygi€HUii B nanu B AOCNIAXKYBaHWI
icTopyYHU Nepiof NobyBanu He TifIbKU KaTONMKK (K, HaNpuUKnag, AUPeKTop YropCcbKoro HalioHanbHO-
ro 6aHky (1928-1938) i npem’ep-miHicTp (1938-1939) b. Impeai, MiHICTp OCBITY | 3aKOPAOHHMX CMpPaB, ABiYi
npem’ep-MiHicTp (3okpema 1939-1941) M. Teneki, MmiHicTp KynbTypur (1922-1931) K. doH Knebenbcbepr), a
" npem’ep-MiHicTp (1921-1931), pedopmart . Betnen, npem’ep-miHicTp (1932-1936), esaHrenict [1. TembeL,
npem’ep-miHicTp (1936-1938), pedopmar K. JapaHbi. YHikanbHMM BUMNagKom B icTopii gunnomarii 6yno Te,
wo, nepebysatoun B Pvmi, npo aygieHuito B many nonpocus MiHicTp o6opoHu YropuwmHm B. Pegep. Mocon
[. Bapua nuiwwe TakoX Npo Bi3uT Ao BatukaHy BoceHn 1936 p. pereHTa M. lopTi 3 ApykuHoto. 3i cnis nocna,
3arasioM pereHT crnpaBuB Yy BaTuKaHi rapHe BpaKeHHs, ane i 6ynu o HbOoro neBHi 0CobMCTi aHTMNaTil, Yya-
CTKOBO TOMY, LLIO MOrO He BBa<all 3a PaHrOM PiBHMM i3 KOPONAMM AK rMaBaMu AepKaB, ajie PereHTCTBo
BBarkanoca TMMyacoBuM. MNonpu Taki ocobucTi BiguyTTA NO CyTi Bi3UT pereHTa Nocnpuas e Ginblomy
3MiLHEHHIO BifHOCUH MiXK YropLymHoto | BatnkaHom [4].

25 TpaBHA 1938 p., Ha NoyaTKy €BXapUCTINHOrO CBITOBOro KOHrpecy B byaaneluTi, AKniA cTaB HalryyHi-
LIOIO | HaMBaXXNMBILLOIO MoAieto XX CTONITTA B )KUTTi yropcbKoro Katonuuusmy, [1. bapuy 6yno BigknnkaHo
3 BatukaHy. Hooro nocna go Cestoro Mpectony, 6apoHa I. Anopa, 6yno npusHadeHo 24 rpyaHs TOro X
poky. 19 ciuHa 1939 p. HOBWIA Nocon nNepefas CBOO Bipyy rpamoty nani Mito X1 (NprnbnnsHo 3a TpW TUXHI
[0 cmepTi octaHHboro 10 ntotoro 1939 p.). Micna Lboro NpU3HaYeHHA OPYXHi BiZHOCMHM YropLmH/ Ta
Casroro lNpectony gictanu HoBoro imnynbcy [2, K-105, 10.cs. 1/1939].

'AHomauiﬂ.

AHani3 ictopnuHuin $akTiB, NoB’A3aHUX 3i BCTAHOBJIEHHAM AMMIOMATUYHUX BiQHOCKMH MiXX HOBOIO
YropcbKo Jep»aBolo, Lo BMHMKMAA Ha Mani €Bponu nicnA po3nagy ABCTpo-YroplumHu, Ta CeaToro lMNpe-
CTONy BUMArae 4iTKoro po3ymiHHA NOAITMYHOT CUTYaLlii, WO CKNaganaca Ha ToM Yyac B €BPOMI, a TaKOXK CyTi
" XapaKTepy KaToMLbKOT LepKBY y CBITOBOMY Ta HaLiOHanbHOMY BMMipax.

Ha rno6anbHiwomy npaBoBOMY piBHi peryntoBaHHA AepKaBHO-LEPKOBHMX B3aEMUH Y KpaiHi BMarano
CTBOPEHHSA BigNoBiAHOT NpaBoBOi 6a3u. BapTo 3a3HaunTy, WO 3HAYHWUIA BHECOK Y PO3BUTOK YropCbKo-Ba-
TUKaHCbKMX B3aeMUH y 1930-i pp. 3pobus npodecinHunin gunnomat [. bepua. JocniaxeHo ocobnmsocTi
aianbHocTi [l. bepua, AKNA cToAB Ha Yoni noconbcTBa YropwuHu npu CeAtomy Mpectoni 3 1927 no 1938
pp. i NOCNigoBHO BiACTOOBaB HaLiioHasbHi iHTepecKn CBOEI KpaiHn. OcobnmBoCTi ANNIOMAaTUYHKX BigHO-
CUH MiX YropumHoto Ta CBaTim MpecTonom y nepiog mMixk ABOMa CBITOBMMU BiiHaMM MPOaHani3oBaHo B
JOCNigXeHHi. B gocnig»keHHi onncaHo [OBOMi YCMiLWHUN PO3BUTOK ABOCTOPOHHIX B3a€EMMH HaMpPUKiHLUi
20-x -y 30-i pp. XX cT.

JocnigxeHo cniBnpauto YropcbKoro ypagy, YropcbKoi katonuubkoi Lepksu Ta CeaToro Mpectony B
1938-1941 pp.

OcobnuBocTi poboTH 3 NiArOTOBKM BCTAHOBMIEHHA MPAMUX AUMAOMATUYHUX BiZHOCUH MiX YropLiu-
Hoto Ta CBATUM [pecTonom AoCNigKeHo B CTaTTi.

lNpoaHanizoBaHO 3Ha4yeHHsA TPiaHOHCbKOrO MUPHOIO AOrOBOPY B KpaiHi. [pupoaHo, Wwo TpiaHOHCbKWIA
MVIPHWIA AOTOBIP HaJaB HOBOMO MOLITOBXY A1 BCTAHOBMIEHHA AUMIOMATUYHMX BiAHOCKH MiX YrOpCbKO10
LEePKaBolo Ta iHWUMM Cy6'eKTaMK Mi>KHapOAHOro npasa.

JocnigKeHo NOHATTA «KOHKopAaT».  BapTo 3a3HaunTy, WO TPaaMLiNHO NUTAHHA XUTTA napadin Ha
TEPUTOPITl OKPEMNX AePrKaB, KOHTAKTIB i3 AepXKaBHUMU IHCTUTYLIAMW, CTaHY Ta OPUANYHOTO CTaTyCy Hauli-
OHanbHoI uepksu CBATMI [MpecTon 3aBXAN HaMaraBca BPerynboByBaTU WAAXOM YKNaAaHHA 3 feprkaBa-
MU creliaibHUX AOrOBOPIB BCEOCAXHOIO XapaKTepy B pamKax MiXKHapOAHOro nNpaBa — KOHKOpAATIB.
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Ona YropwmHn, aKka nicna posnagy imnepil Ta peBontoLil Hamaranaca BU3HauYnTN CBOE HOBe MicCLie Ha
NoNiTUYHIn Mani €Bponu, BCi NOTOYHI penirinHO-NoNITUYHI NMMTaHHA Many BaroMme 3HayeHHs ana 3abesne-
YeHHA AK CyCninbHOT KOHCoNIAaUil i BHYTPILUHbOro MpaBonopAaKy.

'Annotation.

An analysis of the historical facts surrounding the establishment of diplomatic relations between the
new Hungarian state that emerged on the map of Europe after the collapse of Austria-Hungary and the
Holy See requires a clear understanding of the political situation in Europe at the time and the nature and
character of the Catholic Church in the world and national dimensions.

At a more global legal level, the regulation of state-church relations in the country required the cre-
ation of an appropriate legal framework. It is worth noting that a significant contribution to the develop-
ment of Hungarian-Vatican relations in the 1930s was made by the professional diplomat D. Bertz. The
peculiarities of the activity of D.Bertz, who headed the Hungarian embassy to the Holy See from 1927 to
1938 and consistently defended the national interests of his country, have been studied. The peculiarities
of diplomatic relations between Hungary and the Holy See in the period between the two world wars are
analyzed in the study. Successful development of bilateral relations in the late 20’s - 30’s of the twentieth
century described in the study.

The peculiarities of the work on the preparation for the establishment of direct diplomatic relations
between Hungary and the Holy See are explored in the article.

The significance of the Trianon Peace Treaty in the country is analyzed. Naturally, the Treaty of Trianon
gave a new impetus to the establishment of diplomatic relations between the Hungarian state and other
subjects of international law.

The concept of “concordat” is studied. It should be noted that traditionally the Holy See has always
tried to settle the life of parishes in individual states, contacts with state institutions, the state and legal
status of the national church by concluding special comprehensive agreements with states under inter-
national law - concordats.

For Hungary, which after the collapse of the empire and the revolution was trying to determine its new
place on the political map of Europe, all current religious and political issues were important to ensure
both social consolidation and internal law and order.
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'Bvu(nan OCHOBHOro marepiany. 3 nucronaga 1918 p. ABcTpo-YropwmHa, 4O CKnagy AKOI Ha TON
Yyac BXOAWSIO TaKoX 3akapmaTTsa, KaniTynioBana nepep Biicbkamy AHTaHTW. baratoHauioHanbHa ABg-
CTpo-YropcbKa imnepia ¢akTMyHO po3nanacs; NoCTano NUTaHHA NPOo NoAasbLuy AOM0 HAPOAIB, AKi Ha TON
nepiop Hacenanw ii TepuTopito. NPUPOAHO, WO He OMUHYNO Le NUTaHHA | 3akapnatTa. binbwicTb Hapogis
TOroyacHoi imnepii NocTaBUAN NUTaHHA MPO YTBOPEHHSA BNacHOI feprkaBu. Tak, 28 »oBTHA 1918 p. 6yno
NPOrosowWeHoO YTBOPEHHA He3anexHoT YexocnoBaLbKoi pecnybniku, 16 nuctonaga — YropwuHu, 1 rpya-
Hs — KoponiecTBa CepbiB, XopBaTis, CIoBEHLB.

Lo cTocyeTbca 3akapnaTTa, TO B MiCLEBUX MONITUYHUIA KOMax Moyvano ob6roBoproBaTiCb MUTaHHA
YTBOPEHHA Ha TepuTopii 3aKapnaTTA aBTOHOMHOI OAMHWLI B CKNaAi OfHi€E i3 cycigHix gepxas. Cycninb-
HO-MoNiTUYHA 06CTaHOBKa Ha 3akapnaTTi B TOl nepiof 6yna cknagHoto. OCHOBHI NOAITUYHI cMnn Woao
noZanbluoi JoNi Kpako OCTaTOYHO He BM3HAYMNCD, WO B CBOKO Yepry BUKIIMKANO HeCTabinbHiCTb B Kpai.

Ha nouyaTkoBoMy eTani MOXHa BUAINUTW ABi OCHOBHI KOHLeNUii, AKi 6ynn BUCNOBAEHI i nigTpumaHi
PI3HUMM NOAITUYHUMM JiAYamun Ta NPeACTaBHULBbKUMYM OpraHaMu HaceneHHA 3akapnatTs. [epwa KoH-
Lenuia - aBTOHOMi3aLia 3akapnaTTa B pamkax YroplmHu, ska 6yna BUCIIOBIeHa Ha NepLIoMy 3acifaHHi
Y>KropofcbKoi HapogHoi pagu 9 nuctonaga 1918 poky. YropcbKui ypag, Hamaraumcb 3aniwmnti 3a-
KapnaTtTa B CKnagi YropLlymHuy, NigTprMaB Lo ifeto | po3noyaB akTUBHI il ana il peanisauii. Cepep Takumx
Ai NoTpi6HO Ha3BaTW CKNMKaHHA fo bypanewTty npeactaBHuKiB PycuHcbKkoi HapoaHoi Pagu, nigrotoBka
NPOEeKTY aBTOHOMii, TOLwo0. BKa3aHa gianbHiCTb Mana pe3ynbTaToM NPOrosioleHHs 3rigHo 3akoHy N210 Big
21.12.1918 p. aBTOHOMHOI “PycbKoi KpaiHn” 3 ueHTpom y M. MykaueBo. Peani3auis Lboro npoekTy ctana
HeMO»K/MBa yepes Te, Lo B 6epe3Hi 1919 poKy B YropLuymHi npowiwna colianicTMyHa peBontoLis, BHacni-
[OK AKoi Bnaga 6yna 3axonneHa 6inblioBrKamu i yTBopunachk PagsHcbKa pecnybnika.

Opyroto 6yna KoHuenuia Bo33'eAHaHHA 3akapnatTa 3 YKpaiHoto, fika 6yna niatpumaHa J1lo60BHAH-
cbkoto-TpAwiBcbKoio, Xyctcbkoto, Ciretcbkoto Ta CBanAaBCbKo pagamu. OgHMM 3 BUPiLWaNbHUX MOMEH-
TiB, AKN XapaKTepun3yBaB MNiATPUMKY TaKoro LAAXy Nnofanblioro po3BUTKY 3akapnatTa, 6ynu XycTcbki
360pw, Aki Bigdbynuca 21 ciuna 1919 poky. OpraHizatopamu 36opis Buctynunu M. Bpawaiiko, 0. bpa-
warko, M. JonnHanm Ta iHwi genyTatn Big Mapamopouy Ha byganelTcbkomy KOHrpeci MOMiTUUYHNX Cul
3akapnaTTs, AKi NOKNHYNN KOHIpec AOBiAaBLINCH NPO Noro MeTy [2; ¢. 49-54]. Y npuitHATin 36opamu yx-
Bani 6yno BKasaHo, L0 PYCMHCbKI KOMITaTV MOBUHHI 3'€QHaTMCb 3 YKpaiHOW Npu YMOBi 3ab6e3neyeHHs im
aBTOHOMHOTO CTaTyCy B HOBIll fiep>KaBi.

lnen BxodKeHHs 3akapnaTTa Jo cknagy YexocnoBayunHy Breplue 6yna BUCIOBAEHA Nifg yac 3aBep-
weHHA [epLuoi CBITOBOI BilHM Ha aMepUKaHCbKOMY KOHTUHEHTI. YecbKi nonituyHi kona Ak nepeg lMep-
LLOIO CBITOBOIO BiHOIO, TaK i Ha il MOYaTKy He PO3riAAany NUTaHHA NPO YTBOPEHHA CMifIbHOT fep»KaBu 3
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YFrOpCbKMMK PycrHamK, a TakoXK He BUpakanu 6axkaHHA NpUEOHATU TepuTopito 3akapnaTTa Ao cKnagy
HOBOYTBOPEHOI YeCbKO-C/TOBALbKOI AepaBur. BoHM BBaXanu Lo TepUTopilo AK TaKy, AKa 3HaXO0AUTbCA Y
cdepi pocincbKmx iHTepecis. Y niaTBepaXeHHA Lboro GakTy MOXXHa HaBeCT MeMOopaHayM, BUrONOLLEHWI
Macapukom B M. PotTepgami B k0BTHi 1914 p., a Takox oro memopaHaym Independent Bohemia 3 TpaBHs
1915 poky. KapTta ManbyTHbOT Yexoc/ioBaLbKol fieprkaBu, AKY Macapuk Hakpecnns B 6epesHi 1915 poky,
nepebysatoun B MKeHeBi, BKtoYana nyLie HeBUIMKY YacTUHY ManbyTHboI Minkapnatcbkoi Pyci. KopgoHu
LepKaBy Oynv HaKpecsieHi cnnpauncb Ha eTHorpadiuHmi NpUHUKM, TO6TO Ha PYCUHCBKO-CTOBALIbKO-Y-
rOPCbKUIN eTHIYHMIA KopAoH. [lokazom Toro, wo Macapuk He BKtovaB 3akapnaTtTts go cepu iHTepecis
YexocnoBayurHM TakoX MOXe C/yryBaTy Teslerpama MiHiCTpa 3aKOpAOHHMX cnpaB TM4yacoBOro ypagy
Pocii NMaBna MintokoBa Big 19 6epe3HaA 1917 poky Ha AKy nocunaetbca Metpo Crepuo B ¢BOi MoHOrpadii
(KapnaTto-YkpaiHcbKa AgepxaBa.-JbgiB, 1994). 3rigHo uiei Tenerpamu Pocia yepes cBoro miHictpa BUcCno-
BMMa Nporpamy Loao noginy ABCTpii, B AKi BKa3ana, wo ABCTpis i YropLumHa matoTb 6yTV YyTBOPEHi B
MeXax CBOIX eTHorpadiuHMX KOPAOHIB, a ManopycbKi TepUTOpPIl MatoTb MPUERHATMCA A0 “Hawoi” YKpaiHW.
3i 3micTy uiei Tenerpamm M. Crepyo pobuTb BUCHOBOK: “B oKpecneHHsA “Manopycbki Teputopii” Mintokos,
0YeBMAHO, 3a4nciioBaB i “YropcbKy Pych’, 60 nepes TM roBopuB Npo YroplimHy i Konm 6 BiH MaB Ha
yBasi nvwe fannyrHy, To roeopus 61 6yB Npo “Manopycbky Teputopito” (B ogHuHI)” [52; c. 9]. Buxopaun
3 Uuboro, MacapuK He mir po3paxoByBaTu Ha YropcbKy Pycb AK Ha YacTMHY ManbyTHbOI YexocnoBaLbKoi
pecny6niku.

CrnoBaubKi MONITUKM He BMCIOBMIOBaNM ifei NpueaHaHHA 3akapnaTTa OO cknagy YexocnoBayuunHu
TakoK. CnoBayuMHa mMana fOCTaTHbO BIAacHMX Npobnem, NOB'A3aHMX 3i CTAaHOBMIEHHAM CBOrO Hapoay fK
PIBHOLIHHOIO €BPOMENCbKOro Hapody. ban3bKicTb PyCMHCbKO-YKPaiHCbKOrO €THOCY Ta MOro CXOXi Npo-
6nemMy Ha TepeHi YropluHN He BUKNKany 6a)aHHA AKMMOCb YMHOM NMOHEBONUTU Liel Hapog. binbwe
TOrO, B yrOPCbKOMY MapiiaMeHTi BMCTYMNaloun 3a He3aneXHiCTb C/I0BaKiB CNOBaLbKi Aeneraty BUmaranm
HaAaHHA He3aneXHOCTi | iIHWMM CJIOB'AHCbKM HapOAaM, y TOMY UYNCHTi | pyCMHaM.

Haii6inbluy akTUBHICTb Y BUpILLEHHI MOAanbLUOro CcTaTycy 3akapnaTTa BUABWUIN aMepUKaHCbKi pycu-
HW. |gea BxoppkeHHA 3akapnaTTa fo cknagy YexocnoBayumHm BnepLie BUHMKNA Nig Yyac [epLuoi cBiToBOl
BillHWM Came Ha aMepPUKaHCbKOMY KOHTUHeHTI. BoHa 6yna Hacnigkom criBnpaLi Mixk CnoBaLbKUMU i PyCUH-
CbKMm emirpaHTamu B CLLA no BupilLleHHI0 TOTOXHMUX Npobnem 060ox HapopiB AK BAoOMa (B YropLiuHi),
TaK i B emirpadil. lNepLui KOHTaKTX MiX ABOMa emirpauiamu AaTtyloTbca gpyroto nonosuHot XIX cT. Mpea-
CTaBHUKM 060X fAiacnop akTMBHO CMiBNpaLloBany NepLl 3a Bce Yy ranysi BU3BOJIEHHA BNACHMX HapoZaiB
3-Mifg YropCbKoro Brnvey.

MpoTarom 1918 poKy ameprKaHCbKi PYyCUHW Hamaranmca BUPIWNTL OO0 3akapnaTTa Le fvle Ha
TeopeTUYHOMY PiBHI. Y Lieli nepiog npeacTaBHUKM Pi3HUX Teyil AUCKYTyBanmy HaBKOMO NMUTaHHA ManbyT-
HbOro cTaTycy 3akapnaTTA.

AmepuKaHCbKO-pycbKa HapogHa 060poHa, fika 6yna 3acHoBaHa B [MiTcOypry Ta kepoBaHa M. MNMauy-
TOl, NpeAcTaBisana cobo pycodinbCbKuii i, 4O NEBHOI Mipy, NPaBOCABHUI HAMPAM Ta OpieHTyBana-
CA Ha NpUEdHaHHA TepuTopii 3akapnaTTa go YexocnoBayunHu. [pyna akTMBICTIB, AKa KOHCOMigyBanaca
HaBKOo 0cobu MaTkoBunYa, KOHECINHO rpeKo-KaToNMLbKa, OPiEHTYBanacb Ha YTBOPEHHA He3anexHol
[epxaBu. Y cepefoBULLi aMepUKaHCbKUX PYCUHIB By 1 iHLWI nornaam Ha nodanblinii PO3BUTOK Kpato,
AKi 6yny NoB'A3aHi 3 BU3BOJIEHHAM MOro 3-Nig Bnagun YroplmHu, abo 3 3anueHHAM noro B ii cknagi Ta
HafaHHAM aBTOHOMHOIO CTaTycy.

23 nunHA 1918 poky B lomcTegi (MeHcinbBaHiA) BUHMKNa AMeprKaHCbKa HapodHa paga Yrpo-PycuHis,
OCHOBHOI MeTO0 AKOI Byna KoHconifauia pyCUHCbKNX eMirpaHTiB Pi3HUX Teyil HAaBKOMO €AMHOT KOHLen-
Uil moganbLworo po3sBuTKy Kpato [5; c. 62].

Micna 6aratbox ANCKYCin AMeprKaHCbKa HapogdHa pafa Yrpo-PycuHiB gopyumna agsokaty I XKaTko-
BMYY NiAroTyBaT MEMOPAHAYM, 3 AKMM 61 aMepUKaHCbKi PYCUHN MO/ 3BEPHYTUCb 1O aMepPUKaHCbKO-
ro npesnfeHTa 3 MPOXaHHAM NPO AOMOMOrY Y BUpilleHHi NodanbLiol Ao PYCUHCbKOro Hapoay.

PKaTKoBMY 3aMponoHyBaB NPoeKT MeMopaHayMmy 1 0BTHA 1918 poKy AMepuKaHCbKin HApPOZHIN pagi
Ha il 3acigaHHi B CKpeHTOHi, AKNiA nicna o6roBopeHHA 6yB NpuiiHATUIA Pagoto. Y memopaHayMi KOpOTKO
XapaKTepu3yBanaca TepPUTOPIA, Ha AKIl XXMBYTb PYCMHM, iHiLliaTMBa aMepuKaHCbKUX PyCKHIB. [icna uboro
6yn0 BUCNIOBNEHO NPOEKT TPbOX aNbTePHATUBHUX LUNAXIB MOAANbLIOrO PO3BUTKY 3aKapnaTTs:

1) o6 yropcbKi PycnHuy gictanu noBHy He3anexHicTb. AKLWO Ue 6yno 6 HEMOXMBO -

2) 3’egHaTnca 3 PycHamu B FanuuuHi i ByKoBuHI Ta yTBOpUTYM CMiflbHY AepxaBy; AKLWo i Le 6yae He-
MOXJIBO -

3) OTpyMaTy HanWKMpPLYy aBTOHOMIIO Y CKNagi YropwumHu [6; c. 49].

21 xoBTHA 1918 poKy Aenerauis yropcbKux pycrHiB 6yna npuiiHATa aMeprKaHCbKUM Npe3naeHToOM
BinbcoHOM, siKuiA BigirpaBaB Ba)<nvBYy posb Yy npoueci ¢opmyBaHHA HOBOI MONITUYHOI KapT €BpONMN.
BinbcoH 3a3HauuB, Wo nepLi ABa MYHKTM MeMOpaHAyMy € HepeanbHi, KpiMm Lboro CLUA He 6yayTb Ha-
[aBaTu Jonomory y ix 3aiicHeHHi. Peanisauina TpeTboro BapiaHTy, TO6TO aBTOHOMIi YropcbKoi Pyci, € 1in-
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KOM peasibHa, afe MoBa Ma€ TW NPO aBTOHOMIiO He B pamKax YropLimnHu, a B cknagi 6yab-aKkoi cycigHbol
CNOB’AHCBHKOI Aep»aBu [6; c. 49].

Ckopille 3a Bce AMeprKaHCbKa HapofHa paga Yrpo-PycuHis odikyBana nofibHy BianoBiab, OCKinbKy
NPOTAroM HeJOBroro Yacy akT/Bi3yBasla KOHTaKT/ 3 NiAepPOM YeCbKoro Brn3BosbHoro pyxy T . Macapwu-
koM. Tak, 23 »oBTHA 1918 poky AMeprKaHCbKa HapofHa paga Yrpo-PycuHis 6yna npuiiHATa [0 CKna-
Ay LleHTpanbHOEBPONENCbKOro AEMOKPATNUYHOIO COto3y, Ha Yori 3 T.I. Macapukom. KaTKkoBrY nignucas
lporonolweHHA He3anexHoCTi, AK OAVH 3 NPeACTaBHYKIB ABaHafLATM NMOHEBONIEHNX EBPOMNENCbKUX Ha-
pogis. MNepen NignNMcaHHAM LbOro JOKYMEHTY B CBOEMY BUCTYNI BiH Nigkpecnus BigocobneHictb yrop-
CbKMX PYCUHIB Ta iX HE3aneXHicTb Bif YKpaiHUiB, Npu LboMy AOAAB, O He ANBAAYNCH Ha MOXIINBY MOBHY
6113bKICTb MiXK LMK IBOMA HapoZamu, iX Ha MPOTA3i JOBroro yacy posginse icropis.

Y Tolh e geHb, AMepurKaHCbKa paga Yrpo-PycuHis B ocobi XKaTkoBmnua novana neperosopu 3 T.I.
MacapuKom LWoAo MOXKIMBOCTI BXOAXeHHA 3akapnaTTa Ao cknagy YexocnosayumHu. lig yac nepero-
BOpiB MaTKoBMY BpyurB MacapuKy Komito MemopaHAyMy yrpo-pycuHis go npesungeHta CLUA, go akoro
OCTaHHiIl NOCTaBMBCA 3 0CO6NMBOIO yBarow. KomeHTytoun neperosopu 3 I. KaTkoBuyem, T.I. Macapuk
y CBOIl Npaui “CeiToBa peBontoLif” 3a3HauuB, WO He AUBAAYMCL Ha BUC/IOBMIEHT HAM Npobnemu rocno-
[apcbkoro, GiHaHCOBOro, KyNbTYPHOro, KOHGECIIHOro XapakTepy, AKi MOXXYTb BUHUKHYTW Yy BUMNAOKY
BXOZEeHHA 3aKkapnaTtTa fo cknagy YexocnoBayunHu, aTKOBMY Ta iHLWI YneHn generawii, 3Ba>KMBLUN BCi
nepesarv i HefoNiKK, BMPAa3UIN NepeKoHaHHH, WO HaKpPaLL ol NepCcnekTUBO NOAANbLIOI0 PO3BUTKY
3akapnaTTa € BXofKeHHA noro go cknagy YCP [5; c. 62]. He anBnAumch Ha Te, Wo 3akapnaTTa paHile He
po3rnaganochb Hi Macapukom, Hi iHLWMK BNAMBOBUMIN YeCbKMU NOMITUKaMM B KOHTEKCTi YexocnoBay-
YMHW, YecbKa MNoJiTUYHa eniTa y CBOIl 6inbWOCTi JOCUTb CKOPO 3P03yMina BCi BUrOAW Bif BKIOYEHHSA
3akapnatTta go HoBoyTBopeHoi YCP. Tum He meHLWe, AyMKK, BUCnoBieHi Macaprnkom 3 npuBogy BXO-
IOXeHHA 3akapnaTtTa Ao Ui€l gepXaBuy, CBidyaTb Hacamnepes npo Te, WO 3anulialycb 4EMOKPATOM,
BiH He MaB 6akaHHA MOHeBOJIOBATU OyAb-AKNA HAaPOA, BKIYUMBLLM NOrO A0 CKNlafly HOBOYTBOPEHOT
YexocnoBayuuHu. binbLue Toro, 6a>katoum yHUKHY TN MOXINBMX BHYTPILLHIX KOHGNIKTIB y HOBOYTBOpe-
Hi gepxaBi, Macapuk xoTiB, Wwob Bnbip nigkapnaTcbKuUx pycuHie, abo nprnHammHi ix nigepis, 6yB ycBi-
LOMJITEHVIM.

Y »oBTHi 1918 poky y Oinagenbdii >KaTKkoBrY NpoBIB Lie ofHy cepito neperosopis 3 T.I. Macapukom,
TEMOIO AKNX OYNI0 BU3HAUEHHA CTaTyCy PYCUHIB Y BUNAZKY iX NpueAHaHHA aa YexocnoBayuuHu. Mig vac
neperoBopis Macapuk 3adBuB, LLO AKLLO PYyCMHM BUpPILLaTb NpUERHATNCA [0 YexocnoBayumHu, To im byae
HaZlaHO MOBHY aBTOHOMit0. Ha NTaHHA, AKMM YMHOM OyAyTb BCTaHOBNEHI KOPAOHW TePUTOPIT PYCHHIB, BiH
BiANOBIB: "...KOPAOHU ByAyTb BM3HauYeHi Tak, Lo pycnHu 6yayTb 3agosoneHi” [1; c. 20]. Kpim uboro Maca-
puVK Haragas MaTKoBMYY MPO BUCIIOBEH] HAM pPaHille Npobnemn y BUNaaKy 3'€AHaHHA PyCUHIB 3 yexamu
i CnoBakamu B OJHIl AepaBi.

Pe3ynbTatom neperoopis 6yno BupobneHHsa dopmynu BxogkeHHsA 3akapnatta go cknagy YCP. Bigno-
BiIHO 10 Hel 3aKapnaTTA Maso YBIilNTK [0 CKNafy YexoCnoBaLbKoi eprKaBy, AKa Mana 6yt nobynosaHa
Ha pepepaTvBHOMY NpuHUMNI. TepuTopia NiBAEHHOKapNaTCbKMX PYCUHIB Mana cTaTv aBTOHOMHOIO oau-
HULelo B CKNaAi HOBOCTBOPEHOI AeprKaBu.

Mornagn Macapuvika Ha fep»aBHuUI Nag manbyTHboi YCP Ta MicuA pycuHiB B Ui Aepasi y BUMNaAKYy,
AKLLO BOHM BUpILLaTb NPUERHATUCA [0 Hel, 6yNn WNPOKO “po3peKamMmoBaHi” B PYCUHCbKI eMirpaHTCbKil
npeci 3 TUMm, Wob6 cxunmTy GiNbLiCTb eMirpaHTiB Ha KOPUCTb “4eCbKOro” BapiaHTy BUPILLEHHA PYCUHCbKO-
ro NTaHHA. Ane, K CKOPO 3'ACYBasiOCh, BUABWIUCH NepLUi HEMOPO3YMiHHA Mk Macaprkom Ta nigepom
pycuHcbKoro pyxy »atkoBmuem. Lli Henopo3ymiHHA CTOCyBanvcCb nepL 3a BCce NUTaHHA KOPAOHIB Mall-
6yTHbOI NigkapnaTtcbKoi Pyci. XaTkoBuy, a TakoX AMeprKaHCbKa HapoaHa paaa PycuHis BBaxanu, Wwo fo
aBTOHOMIT MalOTb Hanexatu BCi TepuTopii Maiby THbOI UeEXOCOBALIbKOI AepKaBWU, AKi HaceneHi pycMHamu,
TO6TO TepuTopii cyyacHoro 3akapnatTa Ta CxigHoi CnoBayunHW. Takuin 3micT oueBnAHO KaTKOBUY BKaB
i y Bignosiab Macapuka Ha NUTaHHA LWOAO BCTAHOBMIEHHA KOPAOHIB TepUTOpIi NiBAeHHO-KapnaTCcbKux Py-
CUHIB. Macapuk, y CBOI Uepry, BiAMnoBigaoum Ha Lie 3anuMTaHHA MaB Ha YBa3i KOPAOH MiX MaibyTHbO
Yexocn1oBayuMHOIO | TepUTOPIELD, 3acefleHO0 MifKapnaTCbKUMU PYCMHAMM, HAKPECIEHNA HUM Ha KapTi
MalnbyTHbOI fiepkaBn Yy 1915 poui. BkasaHuin KopaoH nponaras no NiHii Big Yona go niBHIYHOI YacTHM
Yropoga Tak, Wo 3ani3HuuA 3anmwaetbca y CnoBayuuHi, a Yxkropogd HanexuTb lNigkapnatcbkin Pyci, a
3BiaTK No piydi YK go Kapnar.

PileHHA npo BxoaeHHA 3akapnaTtTa Ao cknagy YexocnosauyumHum 6yno yxBaneHo Ha 3acigaHHi Ame-
PVIKaHCbKOI HapogHoi paan Yrpo-PycnHis B CkpeHTOHI 12 nuctonaga 1918 poky. Y pe3ontouii, IpUNHATIN
Papoto, 30KkpemMa 6yno 3a3HayeHo: “YTobbl yrpo-pycrHbl Cb HANWINPLINMK CAMOCTOATENIbHbIMY NpaBamu
AKDb AepKaBa (LuTaT) Ha befepaTUBHON (CO3HOI) OCHOBE MPUKTIOUMANCA Kb YeXoCnoBeHCKON ieMOKpa-
Tyeckom Pecny6nmku, cb TbiMb YCNOBieMb, UTO A0 Hallel KpauHbl JOMKHbI MpeHaanexat BCb opuru-
HanbHO (Cb Hauana) pyccku xynbl: Cnnwb, Wapuwb, 3emnnmHb, Abayin, lemepb, bopwoab, Ykb, bepers,
Yroua n Mapamopowb”[3; c. 71].
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Micna npunHATTA Pagioto pilleHHA cepel aMepuKaHCbKMX PyCUHiB OyB NnpoBeaeHuUn naebicumt, MeToro
AKOro 6yno BUABNEHHSA iX CTaBIEHHA 10 BUPILLEHHA NUTaHHA NPO CTaTyc 3akapnaTTa. Y nnebicumuti 6pano
yyactb 1113 generartis, 3 AKnx 732 (66,42%) BMCNOBUANCA 3@ BXOAXKEHHA 3akapnaTtTa Ao YexocnoBauuum-
HK, 320 (28,13%) - 3a 31yKy 3 YKpaiHot, 27 (2,43%) - 3a yTBOPEHHA caMoCTinHoiI KpaiHu, 13 (1,18%) - 3a
06’eaHaHHA 3 rannUbKMMK | BYKOBUHCbKMMU pycuHamu, 10 (0.9%) - 3a 06’egHaHHA 3 Pocieto, 9 (0.8%) - 3a
3anvWeHHA y cknagi YropwuHy, 1 - 3a 06'egHaHHaA 3 lannuuHoto [6; ¢. 50]. HeobxigHo 3a3HaunTy, wo y
HapoAHOMY ONWTYyBaHHI He 6pasio yyacTi npaBocnaHe pyCUHCbKe HaceneHHs. Mnebicunt nigTeepauns pi-
LWeHHA AMepUuKaHCbKOI HapoaHOT paau Yrpo-PycurHis. OTxe, 3akapnaTTa NOBUHHO OY1o YBIiNTK 1O CKnagy
HOBOI LieHTPaNIbHOEBPONENCHKOI AepKaBy 3i CTaTyCOM aBTOHOMI, AKMNIA NepefbayaB HasABHICTb BNACHUX
rybepHaTopa, 3aKkoHO4aBYOro opraHy (conmy), agmiHictpauii, cygis. lo TepuTopii aBTOHOMIT Manu 6yTn
BifjHeCeHi BCi yropcbKi KOMiTaTy, HaceneHi pycrHamu. PilweHHA nnebicumTy 6yno HagicnaHo npe3naeHTy
Binbcony.

Bons ameprkaHCbKUX PYCUHIB, LWOAO NPUERHAHHA Kpato o YexocnoBayumHu byna nigTpumaHa 3 60Ky
ypAgy Ui€l feprKaBuy, OCKINbKM OCTaHHI B6ayaB y LiboMy GaKTi MOXIMBICTb NOCUMEHHSA BIACHOI fepKaBu
Ta NepeTBOPEHHSA il y JOMiHAHTHY LleHTPaNibHOEBPONENCbKY KpaiHy.

'AHomauiﬂ.

CTaTTA NprcBAYEHa BUBYEHHIO NpobnemMaTrKy NOLWWYKY Aep>KaBHO-MPaBOBOro LWAXY PO3BUTKY 3a-
KapnaTtTA NicaA nepLUoi CBITOBOI BilTHW. 30Kpema AOCNIAXKYETbCA POSb aMepPUKaHCbKOI iiaClopu PYCUHIB,
Tomawa Macapuka, ypagy CLUA y po3s’a3aHHi biei npobnemum.

'Annotation.

The article is light the way for studying the problem of searching the state and legal way of develop-
ment of Zakarpattya after the First World War. In particular, the role of American Diaspora of Rusins, Tomas
Masaryk and the role of the USA Government in solving of this problem.
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¥ REGARDING THE ESTABLISHMENT OF
INVESTIGATIVE AND OPERATIONAL
GROUPS TO INVESTIGATE CRIMINAL
OFFENSES COMMITTED THROUGH FRAUD

LLloao cTBOopeHHs cniavo-onepaTMBHUX rpyn Ana po3cnigyBaHHA
KpUMiHanbLHUX npaBonopyLleHb, BUNHEHUX LUMAXOM LIaxpanucTsea

'Pavlova \leldelle}
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Kniouvosi cnoBa:
waxpadcmeo, KpUMIHA/IbHI NpasonopyweHHs, 83dEMO0is, onepamusHi niopo30inu, op2aHu
00Cy008020 pO3C/1i0yB8AHHS, C/1I0H0-0NepamueHi 2pynu

'Hoc-raHOBKa npo6nemun. OCTaHHIM YacOM HabyBalOTb MOLIMPEHHA 3/TOUMHHI Ail, BUNHEHI LUNAXOM
06MaHy Ta 3/I0BXMBaHHA [OBIPOID, LLO 3 KOXXHUM POKOM CTatoTb Gifibll BUTOHYEHUMU Ta 3yXBaUMU, i
HabyBaloTb BUrNAQY LMBINbHO-MPABOBMUX BIAHOCUH, O YCKNAHIOE MPoLeC po3c/lilyBaHHA Ta fOBEAEHHS
BMHM 0CO6U, AKa Ma€ 10 LbOro NpuYeTHiCTb. Bce Le notpebye 3acTocyBaHHA AieBMX 3acobiB, MpUIOMIB
Ta MeTOAiB Ta 06paHHA Linoro apceHany npouecyanbHWX Aii, CNPAMOBAHKX Ha OTPMMaHHsA fokKasis. Mpu
LibOMy, OpraHi3adiiiHa po6oTa y KpvMiHafbHOMY NMPOBAJKEHHI LOAO KPUMiHaNbHUX NPaBOMOpPYLLEHD,
BUMHEHMX LUIAXOM LUAXPANCTBa, TICHO MOB'A3aHa 3 NpouecyasbHUMM MUTAHHAMY B3aEMOBIGHOCUH MiXK
opraHamu fOCyf0BOro po3cliyBaHHsA i NpaLiBHUKaMU onepaTMBHUX Nigpo3ainis. Hatomictb, npobnemu
B3aEMofii BKa3aHVX Cy6'eKTiB foTenep 3anmwaTbCA akTyalbHUMY | MICTATb HU3KY HEBUPILLEHNX MUTaHb.

CraH pocnigkeHHA. [pobnemun B3aemofii Mixk opraHamy AOCY[OBOro po3c/ilyBaHHA i npauiBHU-
Kamu onepatuBHUX NiAPO34iNiB Y KPUMIHANbHUX NPOBafXEeHHAX HeOAQHOPAa3oBO PO3rMAfaNnCa y Hay-
KOBMX Mpausax Taknx BuyeHux, ak: P. C. benkiH, O. M. boiiko, b. A. Biktopos, A. ®. Bonobyes, O. O. Bono-
6yesa, 0. ®. JomkeHkos, B. M. Apobor, I. M. KosaueHko, B. M. Kop, €. [. Nlyk'aHunkos, [. V. Hukngopuyk,
[. M. NMnucbmenHui, M. A. Moropeubkui, O. I, MueniHa, I. B. CepBeubkuii, B. M. ®egueHko, B. ®. YceHkKo,
M. €. lUymnno Ta iH. MiX TrM, y KpMMIHaniCTUYHIN niTepaTypi gotenep BiACYTHIM €AVMHWI Nigxig 4O Npo-
6nem B3aemogii nig yac po3cnigyBaHHA KPUMiHaNbHUX NPaBOMOPYLLEHD.

MeTta pocnigKeHHA. MeTo AOCNigKeHHA € aHaNi3 HOPMATUBHO-MPABOBYX aKTIB 3 MUTaHb B3aeMogil
npw 3aiiCHEHHI [OCYOBOrO PO3C/ilyBaHHSA, a TAKOX 3'ACYBaHHA Kona Cy6'eKTiB, AiKi BXO4ATb 4O CNifyo-0-
nepaTMBHUX rpyn Npu po3CiifyBaHHi KpMMiHaNbHMX NPaBOMNOpPYLIEeHb, BUMHEHNX LIAXOM LaxXpancTBa.

Buknag ocHOBHMX Nono»KeHb. B3aemogis cniBpobiTHMKIB NPaBOOXOPOHHUX OpraHiB Mix coboto Ta
IHWMW OepXXaBHUMW CTPYKTYpamMu Mpy po3ciigyBaHHi KpYMiHalbHUX NPaBOMNOpPYLLEHb, BUMHEHUNX LLIA-
XOM LLaxXpancTBa, AyXe BaxnumBa. Afxe HefoTPUMaHHA Takoi BUMOM MOKe NPU3BECTY [0 BTpaTh GaKTiB,
L0 MaloTb JOKA30Be 3HAYEHHS, MOTATTU HEOOXIAHICTb NpoBeAeHHA MOBTOPHUX CNiAUYMX (pPO3LWYKOBMX) Ta
iHWKMX npouecyanbHUX Aill, CNPUYUHUTI 3arajioM HU3KY NPOo6ReMHMX CMTYyal . 3a3HayeHe NoB’'A3aHo 3
HU3Koto PpaKTopIB, A0 AKUX CNif BiAHECTN HAABHICTb 3HAYHOI KiIbKOCTi He NnLle 3aKOHO4aBYKX, a i BigoM-
UYMX Ta MiPKBIIOMUYMX HOPMATUBHO-NPABOBKX aKTiB. [lo TOro X, Ha CKNagHicTb po3cifyBaHHA KpUMiHab-
HUX NPaBOMOPYLUEHb AaHOI KaTeropii BNAMBA€E HaABHICTb 3HAYHOI KinbKocTi GiKTMBHMUX odiciB 3 Bigno-
BiIHVMM YCTAaHOBUYMMMU, PEECTPALIIHMMU Ta OpraHi3aliiHo-ynpaBAiHCbKUMW JOKYMEeHTaMU; GaHKIBCbKUX
YCTaHOB, Y AKMX BiAKPUTO PaxyHKM 3a3HauveHux Gipm; po3rany>KeHiCTb CXem LuaxpancTea Towwo. Takox
YCNiWHICTb PO3CNiAyBaHHA 3aNeXUTb i Bifj TOro, HaCKiNbkn ebeKTUBHO Ta AKICHO peanisyeTbca B3aeMogis
Mi>K flep>KaBHUMU OpraHamMu Ta NpauiBHUKaMy NPaBOOXOPOHHOI cnctemu [1, c. 25].

MonoxeHHAMN cT. 38 KIMNK YKpaiHn BM3HauyeHOo, Wo AoCyfoBe po3CiifyBaHHA 34iNCHIOTb Cigyi op-
raHy 0CyfoBOro po3ciifgyBaHHsa oiHO0cob0Bo abo crigyoto rpynoto. 1o Toro , 3rigHo 3 n. 1 4. 2 c1.39
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KIMK YkpaiHu kepiBHUK opraHy AOCyAOBOro po3CiigyBaHHA YNOBHOBAXXeHUN y BUNaAKax 34iNnCHeHHA fo-
CYAOBOro po3c/igyBaHHA C/IiAYOI0 FPyMNoto BU3HaYaTy CTapLUOro CAigYvoil rpynu, AKMI KepyBaTume giamun
iHWKWX cnigumx. Mixk TUMm, cnif HaronocuTK, Wo B LiNIOMY 3aKOHOAaBeLb Y NMOMOKEHHAX YAHHOIO KPUMi-
HaNIbHOTO MpoLEeCyanbHOro 3aKOHOAABCTBA YKpPaiHM NMUTAHHAM 3 perfiameHTauii 34iCHeHHA B3aemogil
MiX YMOBHOBaeHMU Cy6’eKTaMM OO PO3C/ifyBaHHA 3/I04MHIB He NPUAINUB HanexHoi yearu. Mpo
ue CBigumMTb, AK BiACYTHICTb BKa3aHOro TePMiHy cepel OCHOBHMX, WO Bu3HayeHi Kogekcom (cT. 3 KIIK)
[2] Tak i BXuUTTA B KIK NOOAMHOKNMX, Ta HE CUCTEMHUX HOPM 3 NTaHb B3aemogii. Hanpuknag, y cT. 232
KIMK B3aemogin B6ava€eTbCa, KONW y CNifYoro opraHy 4OCYLOBOro po3c/ligyBaHHA BUHMKNA HEOOXIAHICTb
NPOBeCTV JOMUT NEBHOIO yYacHMKa LibOro KPMMIHAJIbHOrO NMPOBAAPKEHHS, @ BKa3aHU YYaCHUK, 3 AKAM
3anfaHoBaHe 3AiiCHeHHA BiANOBIAHOI cnigyoi (po3LwyKoBoi) fii, nepebyBae fecb B iHLWOMY NPUMILLEHHI,
abo po3TaloBaHOMY NMo3a LPUCAKKLIEID CNIAYOro opraHy, Cigunini AKOro NPOBOAUTb PO3CHiAYyBaHHS,
abo »x, B3arani BkazaHUIN yYacHVK NepebyBaE 3a MexXamu MiCTa, B AKOMY Lie po3C/ligyBaHHA NPOBOAUTLCA.
3a HaABHOCTI TaKoi cMTYyaLii CNigunii yNOBHOBAXEHMI CKNacTy NOCTaHOBY, B AKIl BiH Ma€ MOKNacTu ne.-
HU 060B’A30K 3i CNiBPOBGITHMLTBA Y LIbOMY HanpPAMKY Ta BUKOHAHHSA iHLLO CNyX60BOI0 0CO60t0 OpraHy
LOCYAOBOro po3c/ifyBaHHA TakKoro MicTa, pAagy npouecyanbHNUX | OpraHisaliiH1X 3axodiB AnA JOCATHEH-
HA MeTW BKa3aHoi cnigvoi (po3LyKoBoi) Aii, a came: nepecBigunTnca, WO Ha Micli nepebyBae came Tow
YUYaCHUK, 3 AKMM 3ansiaHoBaHe NpoBeAeHHA CNigyoi (po3LyKoBoi) Aii, 3 060B’A3KOBMM BPYyUYEHHAM OCTaH-
HbOMY Nam’ATKM NPO AOro NpouecyasbHi Npasa Ta 060B'A3KY, y TOMY YMci, | oro 060B'A3Ky nepebysatu
Ha micui nopapg 3i cny»x60Boto0 0co6010 [0 3aBePLUEHHA NPOBEAEHHA B peXnMi Bineo KoHpepeHLii Takol
cnigyoi (po3wykoBoi) il

binblie enemeHTIB 3i B3aEMOAIT Mi>K CigUMMM MOXHA CNOCTepiraT Npu CTBOPEHHI Ta AiANbHOCTI ne-
penbaueHnx ct. 571 KIMK cninbHUX cnigumx rpyn, Konu po3cnigyBaHHA B cuny Tx, abo iHWmnx o6CTaBUH
NPOBOAUTLCA OAHOYACHO Ha TePUTOPIT AEKINbKOX AeprKaB, a YYaCHUKWN Takol CNinbHOT crigyoil rpynu nig
Yyac po3cigyBaHHA Y3rogKyoTb Mi>k COO0I0 fIK OCHOBHI HanpPAMKM 3 LibOro po3c/iilyBaHHsA, Tak i Heo6-
XiAHICTb NPOBEAEHHA TVX UM iHIWIMX NpoLecyanbHuX Ain. KpiMm Lboro, caifgyi Takoi CnifbHOT rpynu chiBmn-
paLoTb Mixk 06010 i 3 NUTaHb NOCTIMHOrO 06MiHY OTpuMaHoi iHbopMaLii, Ta KOOPANHYIOTb MiX co60t0
OCHOBHI 3ax0au WOA0 NPOBeAeHHA PO3ChifyBaHHA.

Mig yac po3cnigyBaHHA 3/104MNHIB B OCHOBY MNpoLiecyanbHOI B3aEMOZiT CNigyoro 3 npauiBHMKamm orne-
PaTMBHUX MigPO34iNiB MOXHa MOKMACTU K MONOXKEHHA M. 3 4. 2 cT. 40 KIK YKpaiHu, 3a AKUMN CRiguuni
nif Yac 34iNCHeHHA KPMMiHANbHOrO NPOBafXeHHA Ma€ MPaBo AOPyYaTV MPOBeAeHHA MeBHUX CifYMX Ta
HernacHmX cnigumnx (po3wWwyKoBMX) Aivl NpauiBHUKaM OonepaTMBHMX MiApO34iNiB, Tak i nonoxeHHA cT. 110
KIMK YkpaiHu, 3rigHo AKoI cnigumnin ynoBHOBAXXeHWI, (AKLLO BU3HAE TaKe pilleHHsA 3a HeoOXiaHM) CKnacTu
BiANOBIAHY NOCTaHOBY LWOAO MPOBEAEHHA NMEeBHOI CAIIAYOT UM NpoLuecyanbHOI Aii, y TOMy YMCi 1 CKNacTu
TaKUI npouecyanbHUN [OKYMEHT, AK AOPYUYEHHS LWOoA0 HeOOXiAHOCTI iX MpoBeAeHHs. BukntoueHHA ckna-
JatoTb Ti NpouecyasnbHi pilleHHA Ta cniguvi Aii, AKi 3aKOH yNOBHOBAaXKY€e NPOBOAUTY fiLwe cligvyoro. Hanpu-
Knag, o6LWyK »K1TNa un iHWOro BONOAIHHA ocobu.

[NonoKeHHAMN OKPeMUX BiflOMUMX HOPMATUBHO-NMPABOBKX aKTiB TAKOX PernaMeHTyIoTbCA MUTaHHA
B3a€EMOfIi cliguoro 3 nNpauiBHMKaMM iHWIXX, B TOMY YMCi 1 ONepaTMBHUX MiQpOo34iniB B paMKax Aifnb-
HOCTi BXe CNig4y0-onepaTuBHUX rpyn, B AKUX CIIAYNA BU3HAYAETbCA CTapLUMM Takol rpynn, KOOPAUHYE i
Kepye ii BiANbHICTI0. 3BMYalHO, WO TOW JOCBIf OpraHiB BHYTPILLHIX CpaB, a Tenep Bxe HauioHanbHOI no-
NiyiT 3 pO3KPUTTA Ta PO3CNiAYyBaHHA KPUMiIHANIbHMX MPaBoMnopyLleHb CKNAAAETbCA B LiIOMY 3 CYKYMHOCTI
METOAIB, MPUAOMIB, HABMYOK POBOTU OKpemMux cniBpobiTHUKIB Ta nigpo3ainis. Mig yac po3cnigyBaHHA
3M10UMHIB cniguo-onepaTtrBHoto rpynoto (gani COIN) npoBafXeHHA Ma€ XapakTepHi, BNaCTUBI came Nomy
3aKOHOMIPHOCTI, AIKi NOB’A3aHIi 3 TaKUMM acneKTaMu AK: TepuTopia po3cnigyBaHHsA, cy6’eKT, cnocib, pieHb
OpraHi30BaHOCTI BUMHEHHSA 3/10UMHIB, NPeAMET NoCAraHHA Ta iHWMX 06CcTaBuH [3, ¢. 95].

AKwo npoaHanisyeatn nonoxeHHA Hakasy MBC YkpaiHu N2 575 Big 07.07.2017 poKy, TO O BKa3aHUX
Pi3HOBMAIB TaKMX rPyn MOXHa BigHECTH:

1) «Yeprosa COIM» - ans BuABNeHHs, dikcauii, BUNyYeHHsA Ta NakyBaHHA CNifiB KPMMiHaNbHOro NpaBo-
NopYLLIEHHSA, PeYOBMX JOKa3iB, YCTAaHOBNIEHHSA CBIAKiB Ta NOTepninux, 3'AcyBaHHA 06CTaBUH KPUMiHaIbHO-
ro NPaBOMOPYLUEHHS, WO MalTb 3HAaYEHHSA AnA BCe6iYHOro, NOBHOIO i HeynepeaKeHoro X AOCNigXeHHSA
Ta BCTAHOBJIEHHA OCi6, sIKi 1I0ro BUNHUAY;

2) «COI, o cTBOpeHa Y KpUMiHa/IbHUX MPOBaAXXeHHAX 3a AOPYUYEHHAM KePiBHUKA perioHasnbHOI Mpo-
KypaTypw, 3acTyrnHunKa [eHepanbHOro npoKypopa, leHepanbHUM MPOKypOpOM YKpaiHu» - ANA 34iNCHeH-
HA edeKTUBHOI B3aeMogiil CNiguMx Ta NpauiBHKKIB onepaTMBHUX Nigpo3ainis noniuii nig yac 4ocyaoBoro
po3cnifyBaHHA y pasi nonepeaHbo HeepeKTUBHOIO PO3C/ifyBaHHA Y LibOMY NPOBaAKEeHHI;

3) «CneuianizoBaHa nocTinHo aitoya COM» - AnA po3cnigyBaHHA TAXKKMX Ta 0COO/IMBO TAXKKMX 3/I0UNHIB,
YUMHEHUNX Y MUHYTTi POKW;

4) «COT TonoBHOro ynpasniHHA HauioHanbHOI noniyii» - 4nA 4OCyJ0BOro po3c/ifgyBaHHA KPpUMiHasb-
HUX NPaBONOPYLUEHb, YYNHEHNX Ha TEPUTOPIT AeKiNbKOoX parioHiB obnacTi (micTa);
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5) «MixperioHanbHa COlM» - gna oCcygoBOro po3ciigyBaHHA KPUMiHaNbHUX MPaBOMOpPYLUEHb, YUMHe-
HUX Ha TepuUTOPIi AeKiNnbKox obnacTeli (perioHis);

6) «[MocTinHo gitoya COM» - gna po3cniflyBaHHA BOMBCTB 3 OOTAXAUBMMU OOBCTaBMHAMM UM KPUMI-
HaNbHMX NPaBONOpPYLLEHb NPOTU 0COOY, L0 BUKANKaNM CYCMifIbHUN pe30HaHC, CTOCOBHO abo 3a yyacTio
NpeAcCTaBHYKIB LLIEHTPaNbHUX OpraHiB BUKOHABYOI BNaau i MicLLeBOro camoBpsayBaHHSA, 3aco6iB MacoBol
iHbopMmaLii, fenyTaTiB ycix piBHiB, CyaniB Ta NpaLiBHUKIB NPaBOOXOPOHHKX OpraHis [4].

Mix Tum, cnig noroguTnca i3 B.M. OegueHKo, AKWIA HAaronoLWye, WO BKa3aHi NiicTaBy CTBOPEHHA Ta
[iANbHOCTI CNigyo-onepaTMBHOI FPYNU He BPaxoBYHOTb HEOOXiAHICTD ii CTBOPEHHA y BUMaAKy, konu Tpeba
NPoBECTN 3HAYHY 3a 06CAroM Ta HeBiAKNaAHy cnigyy (Po3LyKOBY) Aito, AKY OAHOMY ClifUYOMY BUKOHATU Y
BCTAHOB/IEHI CTPOKM He MNif CUiy, HanprKnag, oriag MicUA NOAii, Wo 3anmae 3HauHy Teputopito [5, c. 420].

BopHouac, 3a uieto X iHCTpyKuieto y cknagi COl, nopag 3 iHWUMK yyacHUKaMu rpynu, nepeabaveHo
i cniguoro-KpuMiHanicTa, AKUNM 3a BifCYTHOCTI Ha MicLi nogii KepiBHMUTBa cnigyoro ynpasniHHA [YHIT €
ctapwwmm COT. o Toro , Kpim npaBa KepyBaTu orniagom MicLA nogii Ta 6esnocepeHbo AOro 34ilncHoBa-
T, Ma€ NPaBo Mif Yac ornAgy MicuA nodii KepyBaTu AiAMU iHWKX CAigYMX, @ NPU 3GiCHEHHI HAM Yy CKnagi
COrl' pocynoBoro po3cnifyBaHHA KpUMiHaNbHUX NpPaBoONopyLeHb NPOTM 0COOM CaMOCTIHO NPOBOAUTM
Hanbinbw cknagHi cnigui (po3LwyKoBi) Aii, NpM3HayaTn CyaoBi eKcnepTmsun.

3i CNOBOCNONYYEHHA «iHWKX CAigunX» BUMAMBAE, WO iX KinbKicTb y cknagi COl He BM3HaueHa, i BOHa
MO>Ke HapaxoByBaT/ [1Ba CNifuuMX i 3HaUHO Ginblue.

Takum unHoMm, y cknagi COl Bxe nepepbavyeHa AisanbHICTb He OAHOrO, a WO HaMeHLe ABOX CNiguunx,
OAVH 3 AAIKMX BXe Ma€ CTaTyC CTapLIOro Cigyvoro Liel rpynu, AK1N Ha CBill pO3CyA Nif Yyac 4OCY[OBOro pos-
cnigyBaHHA Ma€ NpPaBo BM3HaYaTy, AKI Cifvi (po3LWwyKoBi Aii) € Hanbinbl CKNagHUMK, a TOMY NPOBOAUTM
X CAMOCTINHO, @ AKi Hi, i JopyyYaTy iX MPOBEAeHHS iHLWM CITiZUUM L€l K Fpynu.

Taka BifoM4a HOpMaTMBHa perfameHTaLifa NOPOAXKYE PAL 3aKOHOMIPHUX MUTaHb, LLO He Y3roAXKyoTb-
cA 3 unHHMM KK, i HaBiTb cynepeyatb nomy.

No-nepLue, AK AOBro CAIAUNN-KPUMIHAMICT MOXe MaTu cTaTyc ctapworo COl, y Akin po3cnigyBaHHA 34i1-
CHIOKOTb JeKiflbKa Cifguux, Ta Ha CBi po3cy Mif Yyac JOCYAO0BOro po3cidyBaHHA BU3HaYaTH, AKi cnigyi (pos-
LUYKOBI Aiii) € HaMbINbLL CKNagHUMK, a AKi Hi; no-gpyre, BignosigHo o cT. 40 KIK YkpaiHn 3akoHogaBeLb
Hagas cifguyoMy NopA[ 3 iHLWLMMYM MOBHOBaXeHHAMN, | MTOBHOBaXKeHHA y BMMafKax BctaHoseHuX KINK Ykpa-
THV MPOBOAUTY CRifYi (PO3LWYKOBI) Aii Ta HernacHi cnigyi (po3wykosi) Aii (N. 2 u. 2 cT. 40 KIK). Cepepn nigctas
BiZBOAY CNiAYOro Bif 34iNCHEHHA NoZanbLlIOro po3cifyBaHHs, abo X 0OMEXEHHS NOro MOBHOBAXEHb 3a-
KOHOZaBeLb He BM3HaYa€ TaKy MigcTaBy, AK AianbHicTb cnigyoro y cknagi COl. BuHMKae NUTaHHA, HaCKiNbKy
NPaBOMIpHIM € Take 0OMeXKeHHA NMOBHOBaXKeHb cnifgyoro y cknadi COI? [lo Toro x, AK 6yTu 3 NUTaHHAMY
LLLOJ0 BHECEHHSA 3MiH y CKnagi Cllifumx L€l rpynm, oCKinbKu B yMoBax TpYBanoi poboTu TaKi 3MiHU HEMUHY .

[lo TOro *, He 3pO3yMifio — XTO Ma€ NpPaBO BHOCUTM AaHi O €AMHOrO peecTpy AOCYAOBOro po3cnigy-
BaHHA Ta BiAMOBIAHI 3MiHM [0 HbOrO: CAIZUUIA YK CRigYMA-KprMiHanicT. Oco6nnBO 3 NWTaHb WOAO 06-
CTaBUH BYMHEHHA KPMMiHaNIbHOrO NPaBOMOPYLLEHHSA, MOro nNpaBoBoi KBanidikalii, yacy Ta gatv nosi-
LOMJIEHHA NPO NiJo3py, AaTN 3aTPUMaHHA 0coby, 06paHHA, 3MiHM Ta CKaCyBaHHSA LWOAO Hel 3anobixHoro
3axopfy, 3yNMHEeHHA Ta BifHOBNIEHHA JOCYA0BOro po3c/ifyBaHHSA, OrofIOWEHHA PO3LWYKY Nifo3poBaHOro,
06’eqHaHHA Ta BUAINEHHA MaTepianiB 4OCYAOBUX PO3CifyBaHb, AK i 3aKiHYEHHA JOCYAOBOro po3cnigy-
BaHHA, MOKHa NuLue 3J0ragyBaTucs.

He cnig 3abyBatut i Npo NMTaHHA HeJOMNYCTUMOCTI AoKas3iB. MyHKT 2 u. 3 cT. 87 KIK YkpaiHu npsamo
BKa3ye, WO HeAOoMYCTUMMMM € TAKOX AOKa3, Wo Oynn oTprMaHi nicia noyaTky KprMiHanbHOro nposa-
[OXEeHHA WNAXOM peanisauii opraHoM JOCyAOBOro po3ciifyBaHHA UM MPOKYPOPOM CBOIX MOBHOBAXKEHD,
He nepepbaveHnx UM Kogekcom ana 3abesneyeHHA 4OCY[OBOro po3ciigyBaHHA KPUMiHaNbHUX NpaBo-
nopyLUeHb.

3 nonoxeHb N. 17 u.1 1. 3 KMK nepepbavaetbes, WwWo cnigumin — e cnyxboBa ocoba BignoBigHoOro
opraHy, fika yNnoBHOBaXeHa B MeXKax KoMneTeHLii, nepeabayeHoi Lumm Kogekcom, 3aiicHioBaT/ JOCyaoBe
po3cnigyBaHHA KPUMiHANbHUX MPaBOMOpPYLUEHb.

l, AK gouinbHo Haronowye B. M. ®efueHKO, YNHHUM KPUMiHaNbHUM NpoLecyanbHUM 3aKOHOLABCTBOM
He nepenbayeHO TaKOro yYyacHMKa KPUMIHANbHOIO MPOBAMKEHHS, AK CRiQYNN-KPUMIHANMICT, AKUIA Ma€E
npaBo 34iMiCHIOBaTV JOCYAOBE PO3CiyBaHHA Y KPUMiHaNbHMX NPAaBOMOPYLLEHHSAX, 6inbll TOro, y KpUMi-
HaNbHMX MPaBOMOPYLUEHHAX NPOTN 0COOM Ta CaMOCTINHO NPOBOAWTY HaMbINbLL CKNagHi cigvi (poswy-
KOBI) Aii, y TOMy uncni 1 npyn3Hayati Cyaosi ekcneptunsn [6, c. 133].

TeopeTuyHi igei i KoHUenUii, AKWO BOHM BiAMOBigaloTb NOTpebaM MPaKTMKKM, 3BUYANHO K MOXYTb
cnpuiMaTncs iHogi 6e3 3akpinneHHA B NpaBoBUX Hopmax. OgHaK He 3aKpineHHA Taknx 3aKOHOMipHOC-
Tell B KpMMiHanbHy npoLlecyanbHy npaBoBy popmy Ao3BonAaTMMe B Oyab-AKuUiA Yac 6esnepelukonHo ix
nopyLlyBaTu, NepeTBOpioBaTY Ha CBili Nag abo 30BCiM irHopyBaTw.

BucHoBKu. [poBefeHHA po3cnigyBaHHA CNigy0-0nepaTMBHO FPYMNOoIo, y TOMY YACAi M Yac po3chi-
AYyBaHHA KPUMiHabHUX NPaBOMNOpPYLIEHb, BUMHEHVX LAXOM LIAXPaNCTBa, 3a/eXHo Bif niagcTas ii CTBO-
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PEeHHA, MOYMHAIOUYN 3 MOMEHTY HafXOLXeHHSA 3adAB, NOBIOM/IEHb NPO KPMMiHasibHe NPaBonNoOpYLIEeHH:A
Ta BHeCeHHsA BigomocTten fo €PJP nig yac po3cnigyBaHHs, i 3aBepLUyOYM NPUIHATTAM pilleHHA MPOo Ha-
npasneHHA maTepianiB KPYMiHaIbHOrO NPOBaAKEHHSA A0 CyAy Ma€E CBO cneuundiky Ta 0cobnmBocTi, AKi
NianAraoTb No4anbLLIOMY AOCAIAMXKEHHIO 3 YpaXyBaHHAM OCHOBHMX NONOXeHb KOHCTUTYL T YKpaiHy, 3acag
KpvMiHanbHOro npoBageHHs, Mi>kHapoAHMX NPaBOBMX aKTiB, paTudikoBaHUX YKPaiHOW0 3 NWTaHb Ha-
[aHHA NPaBoBOI JOMOMOTIM y KpUMiHaNbHNX NPOBaJMeHHAX Ta MPaB YYaCHUKIB KPUMiHasIbHOro fnpoLecy.

'AHomauiﬂ.

Y cTaTTi HaronoLWyeTbCA, WO opraHisauiiHa poboTa y KprMiHanbHOMY MPOBaMeHHI LWo10 KpUMiHasb-
HUX NPaBOMOPYLLEHb, BYUMHEHNX LLIAXOM LLIAXPaNCTBa, TICHO NOB'A3aHa 3 npouecyanbHUMU MUTaHHAMYA
B33aEMOBIJHOCMH MiX opraHaMmu [OCyOBOro po3cifyBaHHA i NpaLiBHUKaMn onepaTmeHUX Nigpo3ainis.
lpoBegeHO NOPIBHAMBHUIM aHani3 AyMOK LWOAO CYTHOCTI B3aEMOAiT Npy po3caigyBaHHI KPUMiHaNbHUX
npasonopylleHb. HaronoweHo, Wo NUTaHHA B3aEMOZIT MiX opraHamn [OCY[OBOro po3ciifyBaHHA Ta
orepaTtMBHUMU MiAPO3A4iNnamu Npy po3caifyBaHHi KPUMiIHaNbHUX NPaBOnopyLeHb, BUNHEHUX LLIAXOM
LWAxXpancTBa, 3aNNWaEeTbCa ANUCKYCINHNM. Br3HaueHo, Wo gocygoBe po3cifyBaHHA 34iNCHIOTb Cligyi
opraHy AOCYA0OBOro po3chifyBaHHA OAHO0CO60BO abo y CKNagi cnifyo-onepaTMBHOI rpynu. Po3rnaHyTo
NUTaHHA CTBOPEHHSA CNiJYO-0NEePaTUBHUX rPYN Ta BUOKPeMISIeHO NpobnemMHi acneKTu. 3RiiCHIOETbCA aHa-
Ni3 HOPM 3 NUTaHb B3aEMOIl, O € ANUCKYCINHUMM Ta MPOMOHYETbCA CBOE GaueHHsA LWOAO iX TPaKTyBaHHS.

'Annotation.

The article emphasizes that the organizational work in criminal proceedings for criminal offenses com-
mitted through fraud is closely related to the procedural issues of the relationship between the pre-trial
investigation authorities and employees of operational units. A comparative analysis of opinions on the
nature of cooperation in the investigation of criminal offenses. It was emphasized that the issue of coop-
eration between the pre-trial investigation bodies and operational units in the investigation of criminal
offenses committed through fraud remains controversial. It is determined that the pre-trial investigation
is carried out by investigators of the pre-trial investigation body alone or as part of an investigative task
force. The issue of creation of investigative and operative groups is considered and problematic aspects
are singled out. An analysis of norms on interaction issues is carried out, which is debatable and offers its
own vision of their interpretation.
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'Introduction. Since the second half of the twentieth century in the United States, periodically
carried out major depreciation reforms to reduce the depreciation of fixed assets, as a result of which the
share of depreciation in total investment in 1950-2010 increased from 18 to 70% [1, p. 368]. The active use
of accelerated depreciation has been one of the most important reasons for the United States to become
a world leader in productivity, technical, technological and information support. To overcome the eco-
nomic and financial crisis that erupted in the world in 2008, the United States passed the American Recov-
ery and Reinvestment Act 2009, for which Congress allocated $ 787 billion from the price of property in
the first year after acquisition, and for small and medium-sized businesses - all 100% [2, p. 63]. As a result,
in 95% of large companies the volume of investments in fixed assets has almost reached the amount of
accrued depreciation [2, p. 69].

At the initiative of D. Trump, in 2017 the US Congress and Senate approved the most comprehensive
tax reform. The reform provided not only to reduce the income tax rate from 35% to 21%, but at the same
time allowed to classify them as depreciation [3, p. 25]. According to the law, depreciation is formed with-
out taking into account the regulatory depreciation of fixed assets and allows a one-time attribution to
the cost of part or all of the amount spent on the purchase of equipment and technology for investment
purely formally under the guise of depreciation. Reducing the income tax rate and exempting all costs
for the acquisition of the moving part of fixed assets from the tax stimulated economic development and
allowed the United States to maintain its leadership in the production of the most knowledge-intensive
products.

The share of industrialized countries in the world technology market is almost 90%. Exports of high-
tech products account for the five most developed countries in the world: the United States, Japan, Brit-
ain, Germany and France [4].

Norway is showing a positive effect of accelerated depreciation on economic development. For all
types of operating equipment used for oil and natural gas production annual depreciation deductions
amount to 33.3%. If there is unused accumulated depreciation for two years, unused amounts are credit-
ed to taxable income in accordance with the law. This depreciation policy has allowed Norway to take a
leading position in the world in the production of oil and natural gas on the sea shelf [5, p. 15]. The annual
accrual of depreciation of 33% and its reinvestment allows you to double in three years, and to triple in
five years the value of fixed assets.

Depreciation deductions are the most effective financial source of investment activity. By introducing
accelerated depreciation, the state not only stimulates investment activity, but also ensures the targeted
nature of depreciation deductions and strengthens its control over these activities. Unlike profits and
borrowed funds, depreciation deductions are the most stable source of investment, as they are much
less affected by declines in production, rising interest rates, changes in prices, and so on. During periods
of economic crisis, profits can be significantly reduced, and depreciation deductions tend to remain at
pre-crisis levels or even increase.

The aim of the work is to analyze the most effective ways to introduce the mechanism of accelerated
depreciation in the economy of Ukraine in order to stimulate investment activity to accelerate the quality
of renewal of fixed assets.

Legal means to stimulate investment and renovation of fix assets. The state of fixed assets for
some types of economic activity in 2016-2018 is presented in table 1. The degree of depreciation of fixed
assets in some sectors of the economy reaches over 70%, and the average level of depreciation is ap-
proaching 60%. The quality of fixed assets affects the level of equipment and production technology, en-
ergy consumption, productivity, quality of goods / services and more. This degree of wear does not allow
to hope for the production of competitive goods in quality or price, does not provide a decent standard of
living for employees and revenues of the State budget. In addition, the technological level of production
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is gradually declining, which will lead to the lag of our economy from global trends.

Table 1. The state of fixed assets for some types of economic activity

Types of economic activity The degree of wear in %
20161 2017 20182

Industry 69,4 59,1 66,4
Mining and quarrying 54,6 47,2 43,1
Manufacturing industry 76,4 64,6 64,3
Supply of electricity, gas, steam and air conditioning 62,1 57,0 73,7
Water supply; sewerage, waste management 60,5 60,7 774
Forestry and logging 50,2 50,8 51,7
Average for all types of economic activity 58,1 55,1 60,6

'http://www.ukrstat.gov.ua/operativ/operativ2013/ibd/nsoz/nsoz16_u.htm Availability and condition
of fixed assets by type of economic activity (Classifier of economic activities - 2010) for 2016.
Zhttp://www.ukrstat.gov.ua/operativ/operativ2018/ibd/osn_zas_u/arch_osn_zas.htm for 2018.

We attribute the condition of fixed assets to an inadequate system of accounting, accumulation and
subsequent use of depreciation funds. The current system of depreciation does not stimulate investment
in production, renewal of fixed assets and maintaining the level of equipment and production technolo-
gy. Not to mention the introduction of advanced technologies.

According to Art 138 § 138.1 Tax Code of Ukraine (TCU), the pre-tax financial result is increased: “by
the amount of accrued depreciation of fixed assets and / or intangible assets in accordance with national
regulations (accounting standards) or international financial reporting standards.” This rule provides for
the inclusion of depreciation in taxable income, which is taxed at a rate of 18%, ie 82% of the accumulated
depreciation is not used for its intended purpose.

According to Art 138 item 138.2 TCU, the financial result before tax is reduced: “by the amount of the calcu-
lated depreciation of fixed assets and / or intangible assets in accordance with paragraph 138.3 of this article”

From the content of paragraphs 138.1, 138.2 of Article 138 TCU is not clear what is the difference be-
tween the amount of accrued depreciation and the amount of calculated depreciation of fixed assets and
/orintangible assets. But the method of crediting these amounts to the financial result of the payer differs
significantly. Clarity is needed here. The same uncertainty applies to the remaining paragraphs of these
paragraphs of Article 138 of the TCU.

Because in each paragraph of Art. 138 it is a question of national provisions (standards) of accounting
or the international standards of the financial reporting, the order of charge of depreciation should be de-
fined by the accepted standards. Depreciation should not be linked directly to the financial performance.
Depending on the method of depreciation, it can, of course, stimulate the company’s investment activi-
ties, and the introduction of new equipment and production technology significantly affects the financial
result. According to the authors, depreciation should be attributed to a special item of production costs,
introducing a special procedure for accrual and subsequent use of depreciation amounts to stimulate
investment. Depreciation is not formally, but in fact should be included in the costs, which have a special
method of accounting and special purpose - to maintain the appropriate level of fixed assets. To perform
this function, depreciation must be accounted for in accordance with national accounting standards or
international financial reporting standards, respectively. Depreciation can only be used to purchase new,
upgrade, replace or repair existing depreciation items.

In order to stimulate investment activity in the TCU should clarify the definition of “depreciation” as
a special component of costs in the price of goods / services and introduce the concept of “fair market
value”. We propose to set out paragraphs. 14.1.3,§ 14.1, Art. 14 and sub-item 14.1.219, item 14.1 of Art. 14
TCU in the following wording:

«14.1.3. Depreciation — the systematic distribution of the value of fixed assets, other non-current and
intangible assets that are depreciated over their useful lives (operation) in accordance with national ac-
counting regulations (standards) or international financial reporting standards.

«14.1.219. Fair market price (value) is the sum of value added, accrued VAT and depreciation at all stag-
es of production, sale or distribution on the way of goods to the final consumer.
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In all articles of the TCU, the term“normal” or “controlled price” should be replaced by “fair market price
(value)” If the price components are precisely defined, then all prices become controlled. There simply
cannot be other prices.

Depreciation should be included in a special cost item and proper accounting should be introduced
for each payer. Article 138 of the TCU can be called “Expenses related to the depreciation of non-current
assets”. This article should identify depreciation items that are included in special production costs, as well
as items that are not subject to depreciation and, accordingly, are not included in costs and are financed
from other sources.

Costs are difficult to control unless the concept of “price and its components” is defined. For proper
cost control, the concept of “fair market price” should be used and the procedure for calculating it at each
stage of production should be clearly defined as the sum of the following components:

FMV_=EV_ +VAT + Depreciation ,

where FMV is the fair market value created at the n-th stage of the cycle;

EV_-value ‘added created at the n-th stage of the cycle;

VAT - VAT accrued on EV ;

DepreC|at|on - depreC|at|on of fixed assets at the n-th stage of the cycle.

After the sale of goods: the buyer pays the full cost of FMV_goods / services. The amount paid by the
buyer in real time is credited: EV_ - the financial result of the enterprlse is credited to the account of the
seller who produced EV ; VAT - indirect value added tax is credited directly to the state budget; Depreci-
ation_- credited to a special account of the payer (manufacturer EV ) with a special mode of use of funds.

In such a determination of the fair market price, the buyer will not have any tax liabilities and no tax
deductions in the future, ie canceled tax credit, tax invoices and all related procedures (Articles 198, 199,
Articles 2007, 201 are excluded from Tax Code of Ukraine). Tax relations between taxpayers are also abol-
ished, ie the buyer does not have the right to a tax credit, and the very concept of “tax credit” is excluded
from the TCU (Article 14.1.181 is abolished).

If the purchased goods are resold or used in production, the amount paid in the purchase of factors
of production refers to costs, ie fair market value is equal to the sum of values created at each stage of
production, sale or distribution:

FMV_=EV +VAT + Depreciation_ + Costs,

where Costs=i=1n-1(EVi + VATi + Depreciationi) — total production costs at all previous stages, total
n-1;

EV, - value added created at each stage;

VAT, - VAT actually paid to the budget at each stage;

Depreciation, - depreciation credited to a special account at each stage;

EV_-value added created at stage n;

VAT - VAT accrued on value added EV ;

Depreciation_ - depreciation of fixed assets at stage n.

The application of fair market value requires the definition of a new object of VAT in Article 185: the ob-
ject of VAT is value added. The VAT base in Article 188 of the TCU should be redefined: the VAT base is the
value added created at each stage of the production, distribution or sales cycle, ie the VAT base for each
payer is the financial result of his work alone. The accrued amount of VAT is paid by each payer directly to
the budget, and the amount of tax paid is included in the sales price.

Accrued by each depreciator for his fixed assets is included in expenses (included in the price), ac-
counted for in a special account and used as an investment resource for renewal, replacement or repair
of fixed assets. The state should be interested in ensuring that fixed assets of production correspond to
the modern level of equipment and technology. Accelerated depreciation of technological equipment
should be introduced to accelerate the accumulation and use of investment resources. Depending on
the type of fixed assets and the rate of their renewal in the market, different rates of depreciation may be
introduced. Of course, the efficiency of the equipment must be taken into account. Depreciation cannot
be carried out at an accelerated rate if fixed assets are used only half of the time or are not used at all,
regardless of whether they are preserved or not.

Efficiency cannot be directly controlled, and the concept of efficiency cannot be an objective indica-
tor. You can use the rate of return for an objective assessment. Due to the outstripping growth of fixed
assets in relation to the growth of value added, the rate of return may decrease. Optimization of the value
of capital efficiency can serve as an indicator that determines the efficiency of use of fixed assets, and
hence the rate of accelerated depreciation.

An objective and at the same time optimal regulator of investment activity can be provided only if
fair market prices are introduced in the economy. In this case, the return on assets should determine only
the rate of depreciation, but can not limit the price of goods / services, which should remain market. To
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ensure fair market value, a tax mechanism is used — progressive VAT rates and value-added components —
the wage and profit fund [6].

The degree of depreciation of fixed assets can be much easier to use, but also much worse. The higher
the degree of depreciation of fixed assets, the faster the rate of depreciation should be introduced. Since
there is virtually no depreciation policy in Ukraine, this method may be better than nothing. But even this
method cannot be objective if fair market prices are not established.

The use of accelerated depreciation in economic allows to introduce shorter terms of renewal of fixed
assets in relation to their technical operating standards. Depreciation works both to replace worn-out
fixed assets and to expand them. The share of depreciation deductions to replace depreciated fixed assets
decreases, but the share of deductions for extended reproduction increases. This method of using depre-
ciation in the last half century has become the main financial source of investment in fixed assets in the
most developed countries, and depreciation deductions are 70%, reducing the share of borrowed funds
and own profits to 30% [7, p. 30-41].

The method of stimulating innovation by including depreciation to profit is ineffective, especially in
the case of low income tax rates as in Ukraine 18% (Article 136, paragraph 136.1 TCU). The consequence
of this is a high degree of depreciation of fixed assets. To increase the efficiency of the accelerated depre-
ciation mechanism, it is proposed to include depreciation in production costs and to convert all 100%
of depreciation accruals into investment resources. The effectiveness of the investment incentive will in-
crease 5.5 (!) times.

It is also important to ensure the rapid use of accumulated depreciation to invest in fixed assets. To
this end, paragraph 138.2 of Article 138 of the TCU is proposed to read as follows: “Unused for two years
accumulated in a special account depreciation deductions for investment in fixed assets are credited to
profits and taxed in accordance with Ukrainian law." It is also desirable to significantly increase the tax rate
of this part of the profits, for example, to 35% or higher.

The proposed method of financing investment activities allows to increase its efficiency for business
in comparison with the use of credit resources for these purposes, for which you need to pay the principal
debt and interest. At the same time, it is possible to reduce abuses related to borrowing regardless of
the lender’s residence and the degree of interconnectedness of the borrower and the lender. Loans from
residents of offshore jurisdictions are used to reduce taxable income, sometimes to zero, and even to de-
clare losses on a permanent basis. And half of large companies declare losses related to loans in offshore
jurisdictions [8].

A significant increase in investment resources in 5.5! times allows not to attract credit, and limited to
the amount of depreciation and own profits of the enterprise. If 100% of depreciation and own profits are
not enough for investment, the company can attract loans, relying solely on its own profits, which remain
at its disposal after payment of taxes and fees. Neither the loan amount nor the interest paid should be
included even in the company’s expenses.

In order to replenish non-current assets, preference should be given to tied loans. A company that
manufactures equipment can almost always provide credit for the purchase of its products on very fa-
vorable terms. For Ukraine, this is the best way to attract investment. First, there are no intermediaries, so
known exact price and the exact interest rate on the loan. Secondly, when taking a loan, it is necessary to
provide sources of repayment. The only source for repayment of the loan may be the profit that remains
at the disposal of the borrower after taxes and fees. If in the last few years the borrower’s profitis less than
the amount of the loan and interest, obviously the loan has a very dubious purpose. Other methods of
attracting investment are provided for such borrowers, in particular by issuing securities that are freely
traded on the stock exchange.

Businesses often use borrowing as a way to avoid taxation and / or export capital. The method is called
subtle capitalization or controlled debt [9]. As a method of control of thin capitalization in the Tax Code
of Ukraine introduced Article 140, which should limit the total amount of debt: “140.2. For a taxpayer
whose amount of debt obligations specified in paragraph 140.1 of this article, arising from transactions
with non-residents, exceeds the amount of equity more than 3.5 times, the pre-tax financial result is in-
creased ..." Excess of the amount owed over the net assets of the borrower differs for different country.
Thus, in Brazil the control ratio is 2: 1 (with the participation of a low-tax jurisdiction included in the “Black
List"-0.3: 1), in the US, Canada, Australia — 1.5 : 1, the capital adequacy ratio in India is 4 : 1, Japan and
Chile-3:1[10].

In Ukraine, the debt-to-net assets ratio should be set at a maximum of 2 : 1. When borrowing from off-
shore jurisdictions, this limit should not exceed 0.5 : 1. Having introduced depreciation as an expense, it
is highly desirable that the borrower’s debt be reimbursed from his profits, which remained after the pay-
ment of taxes and fees provided by the legislation of Ukraine. In this case, the loan may not be controlled,
although the origin of the loan, the beneficiaries of the lender and the interdependence of the lender and
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the borrower must be disclosed when applying for a loan, which will prevent the export of capital abroad.
Ukraine needs to create new jobs, not use the money earned to buy castles and yachts abroad. If equity
is exported abroad and not invested in the country’s economy, how can foreign creditors be persuaded
to invest in Ukraine’s economy? The crediting of borrowed funds to expenditures under Ukrainian law
creates excellent opportunities for the export of capital abroad and the optimization of taxation within
the country.

Conclusions. The method of accelerated depreciation is proposed, which provides for the amount of
depreciation to be fully attributed to costs that have a specific direction of use exclusively for investment
in fixed assets. If within two years the accumulated depreciation deductions are not used for investment
in fixed assets, they should be credited to income before tax, and taxed in accordance with the Tax Code
of Ukraine. At the same time, the tax rate on unused depreciation funds should not be lower than 35%.
If additional loans are attracted for investment, the company uses only its own profit, which remains at
its disposal after the payment of income tax, to pay the body of the loan and interest. Loans and interest
cannot be included in expenses.

'Annotation.

The state of fixed assets in the economy of Ukraine does not provide an adequate level of productivity,
income and sufficient living standards of citizens. The necessity of making changes to the Tax Code of
Ukraine in order to accelerate socio-economic development is substantiated. It is proposed to make the
following changes: to introduce fair market prices for goods / services; move to the method of acceler-
ated depreciation of fixed assets, to ensure the use of depreciation funds exclusively for the purpose of
investing in fixed assets. Not used for two years depreciation funds are credited to profit and taxed at a
rate of 35% or higher. Necessary changes of separate articles of the Tax code of Ukraine are offered.
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” CURRENT STATE AND TRENDS
OF ALCOHOLIZATION AND DRUG
ADDICTION IN UKRAINE: MEDICAL
ASPECT AND CRIMINOLOGICAL ANALYSIS

Cy4acHul cmaH ma meHOeHUy,ii
asikozoisiizayii ma Hapko3asiexxHocmi 8 YKkpaiHi:
MeOQuYHUl acrnekm ma KpuMiHOJ/I02i4YHUU aHai3

Rasiuk Eduard

Key words: alcoholism, remissions and relapses, influence of alcohol on crime, drug addiction,
abstinence, background phenomenon, drug crime.

KniwouoBi cnoBa:
asIKo20J1i3M, pemicii i peyuousu, 8niu8 asKo2010 HA 3/T0YUHHICMb, HAPKOMAHIS,
abcmuHeHUis, hoHose A8uUle, HaPKO3/TOUUHHICM®b.

'Bc-ryn. CbOrogHi NowmrpeHHA 3aXBOPIOBAHHA NIOACTBA Ha aslkorosismMm Ta HAPKOMaHi ABMAETb-
CA OfHi€l0 3 HalHeb6e3neyvHiwnx nNpobnem nnaHeTapHoro MacwTaby. barato KpaiH CBiTy, 30Kpema I
YKpaiHa, HecyTb BenunyesHi eKOHOMIYHI, couianbHi, gemorpadiyHi, NONITUYHI Ta iHWIi 36UTKK Yepes 3a-
XBOPIKBAHICTb 3HAUYHOI YaCTVMHW HaceNeHHA Ha afnKkorosi3M i HapkoMaHito. Tak, LboropiyHa (ctaHoM Ha
19.10.2021 p.) cBiTOBa CTAaTUCTMKa NOKa3lye 6NM3bKo 2 MinboHIB ntogen (1995050 ocib) y cBiTi nomep-
NN Yyepes 3M10BKUBaAHHA ankoronem, [25] a 611M3bKo 35 MiNbOHIB YONOBIK Y BCbOMY CBITi CTPaX[atoTb
Bil pO3nafiB, MOB'A3aHNX 3 BXMBaHHAM HapKOTUKIB i NOTPebyloTb NiKyBaHHSA, AIKe OTPUMYE NuLLEe OQUH
i3 cemy nogen, WwWo roro notpebytoTb.[11] Hawa aepKaBa He € BUHATKOM, afKe KiNbKiCTb CNOXM1BaYiB
anKoroso i HAPKOTUKIB 30iNbLIYETLCA 3 POKY B PiK, 30Kpema: 1) 3a AaHUMK ONUTYBaHHSA, NPOBeLeHO-
ro CouionoriyHoto rpynoto PenTuHr, 66% ONMTaHMX YKPaiHLiB BXXMBalOTb ankorobHi Hanoi, 3 H1X 33%
BKMBAIOTb Oro pifLle, HiXK pa3 Ha MicAub, 26% - KinbKa pa3iB Ha MicAub, 7% - KinbKa pa3iB Ha TUXKAEHD,
1% - KOXXHOTO AHA. YacTile ankoronb BXKMBAOTb YONOBIKM, MONOAb i NOAW CepefHbOro BiKy Ta GinbLu
3abe3neyeHi;[26] 2) 3a faHMK MiHicTepCTBa OXOPOHM 300POB'A YKpaiHW y AepKaBi iH' EKLINHNX CNOXN-
BayiB HAPKOTUYHUX PeYOBMH 346 TUCAY 0Cib, B OCHOBHOMY Lie onioign abo ctumynatopu. NepeBaxHoto
GiNbLIICTIO TaKUX CNOXKMBAYiB € MONOAi NoAM NpaLe3naTHoro BiKy, i3 CUHAPOMOM 3aNeXHOCTi Bif Lux
peuoByrH.[29] 3BUYAlHO, COLLiONOriYHe ONUTYBaHHA AK 1 lep)kaBHa CTaTUCTMKA Aal0Tb NvLLe NpubnmsHy
yABY NPO HeraTuBHi TeHAeHLi Ta He Bifo6paxKaloTb peanibHOI KApPTUHU CMOXMBaYiB aIkorosto i HapKo-
TUYHMX 3aCO6iB Y HaLil KpaiHi. 3a oLiHKaMuK eKCcnepTiB KiNbKiCTb NUALTBA cepefll yKpaiHUiB 36inbluyeTb-
€A, MPO WO CBiAYNTb 3pOCTaHHA NPOAaiB alkoronbHOI NpoAyKLii, AKY CKNagHO nopaxysaTn 60 Maixe
50 % puHKy ankorosto B YkpaiHi nepebysac y TiHi.[18] Taka X cMTyaLlif 1 oJ0 CNOXKMBaYiB HAPKOTUYHUX
3ac06iB Ta NCUXOTPOMHUX PEYOBMH, e eKCNepTX BU3HaYaloTb Bifiblue 5 MinbMOHIB Takux ocib, ocKinb-
KV NONUT MOPOMXKYE NPOMNO3uLilo, AKa OCTaHHIMM POKaMK 3aXOnuiia Hally KpaiHy, 30KpemMa Ha «PUHKY»
3'ABNATbCA HOBI MCMXOAKTUBHI PEYOBMHM 3 PISHUMU WAAXaMU BXMBAHHSA, O YHEMOXJIMBIIIOE BU3Ha-
UNTM TOYHY KiIbKiCTb HapKO3aneXKHKX.

3 NOYaTKOM HeorosioLeHol BiliHM, 036POEHOT arpecii CyCifHbOI AepKaBu, aHEKCOBaHMX TepUTOPIN,
nposBegeHHAM Onepauii 06'egHaHUX CMN Ha CXO4i HaLWoi KpaiHy (Hacnigkom yoro ctana ypbaHisadis,
Mirpadis, 30Kpema i HeneranbHa, 6e3po6iTTa, 3y60XKiHHA, HEBMEBHEHICTb Y 3aBTPALIHbOMY AiHi TOLLO)
NPU3BeNo A0 NOCTYNOBOro 3HUXEHHA BIKOBOTO LieH3Y CMOXWBayiB alkorosio i HapKoTukie. Tak, y 2019
poui B YkpaiHi doHgom IOHICED nposoaunoch «EBponencbke onMTyBaHHA Y4YHiB Yy BiLi Big 14 no 18
POKIB OO BXKMBAHHA aIkOrosio Ta iHWWX HapKOTUYHKX peyoBuH — ESPAD», ge pe3synbratom gocni-
[KEeHHsA BCTaHOBJIEHO: 85,7% BXMBanu ankorosibHi Hamnoi xo4ya 6 oguH pas, 13,6% pecnoHaeHTiB - 1-2
pa3u, 18,4% noBigoMunun Npo ayxe «BeanKM AOCBiA» BXMBaHHA ankoronto (40 Ta 6inblue pasis), 46,3
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% BXMBAB aNKOroJbHi HaNoi AecATb pasiB Ta binblue; 3pOCTaHHA BXXMBaHHSA aJIKOrOJI0 3a BiKOM - Y BiKO-
Bill rpyni 14 pokiB — 83% 3 4OCBIAOM BXMBaHHA ankorosto, 17-18 pokis — 86,6%; 36inbluy€eTbCA YacTKa 3
BMCOKMM Ta Jly>Ke BMCOKMM JOCBIfOM BXXMBaHHSA ankorosto (20 pa3is Ta 6inbLue) — y Bikosii rpyni 14-15
pokiB Takmx 19,3% 1o cepep 17-18 piuHnx — 39,9%.[22] LLlogo HapKko3anexHux nogen 1o n'ara yactu-
Ha- Le wkonapi, 65% - ue monogdi noamn y Biui Big 15-Tn go 35-tm pokis, 25% cknagatroTb noam ctaplue
35-Tn pokiB.

OTXe, CyyaCHWU CTaH afikoroniamy i HApKoMaHii MPYMYLLYE OLHIOBaTM iX He nuLe AK XBOpobu 3 AKK-
MU NOTPIGHO BOPOTUCD, ane I AK CMOHYKaHHA A0 Al NPaBOOXOPOHHOI CUCTEMU, afKe BMJIMB iX Ha 3/10-
YMHHICTb € 6e33anepeyHum. MegmLmHa Ta NMPaBOOXOPOHHA CUCTEMA Y B3aEMO3B'A3KY i B3aEMOAIi MatoTb
CUCTEMHO, BYACHO BUABAATU | epeKTUBHO BMIMBATY Ha Ui iBa deHOMeHa Ta 3HANA NigBYLLEeHY Hanpyxe-
HIiCTb cepefl HacemeHHs, a y NPOTUIEXHOMY BMUNAAKY KOXHa 3 chep XKUTTERIANBHOCTI iep»KaBy i Cycnifib-
CTBa BifguyBa€ Ha Cobi AeCTPYKTMBHY CUY KPUMiHaNbHKX NpoLeciB.

Merta. MeTa Ui€i CTaTTi-OLiHATA PU3MKK ANA YKPAIHCbKOrO CyCMinbCTBa i AepaBu, NOB'A3aHi 3 Kpu-
TUYHOIO CUTYaLi€l0 WOoAO OCi6, XBOPUX Ha afIkoronism Ta HAPKOMaAHIIO, LWAAXOM BUCBITIIEHHA MENYHUX
ocobnueocTel Unx xBopob Ta 3'ACYyBaHHA KPUMIHOMOTYHOT XapaKTepUCTUKM Takux ocib, o6 3abesne-
YNTU 3MEHLLIEHHA BXMBaHHA ankorofbHMX HaMoiB Y HAPKOTUYHMX 3aCO6iB Ta BU3HAUUTMK 1 YCYHYTU NPO-
rasvHv i HegoNiKM YNHHOTO 3aKOHOLABCTBA B OKPEeC/IeHil chepi 3aans 300pOBOro PO3BUTKY YKPaiHCbKOT
CMiNbHOTU Ta PO3KBITY 11 3MiLIHEHHI0 YKpaiHu. OgHaK, MeTa CTaTTi-TaKo»K NPMBEPHY T YBary rpoMagcbKoc-
Ti 4O Npobnem B3aEMO3B'A3KY afkoOrosiaMy i HapKOMaHii 3 iHWKMK 3axBoptoBaHHAMU (renaTtuTth (A,B,C),
cepueBO-CYAMHHI Ta BeHepuYHi 3axBoptoBaHHA, CHI, Ty6epKynbo3, TOL0), BHACNIAOK AKNX BTPAYaETbCA
3[10POB’Ai HaLil 1 CKOPOUYETbCA YNCENBbHICTb YKPaiHLiB, @00 3N0UYMHHUMN BiAMU Y Pi3HUX Chepax KUTTE-
JisinbHOCTI nogen.

MaTepiann Ta metoau. Lle focnigeHHA NpoBOoANTbCA NPOTArOM TPUBANOro nepiogy, ane onpu-
nogHeHMK 6yayTb AaHi NPOTAromM oCTaHHiIX BocbMuy pokiB (2013 — 2020 pp.) i 6a3yeTbca Ha pesysb-
TaTax gocnigxkeHHA: 1) gaHi odiuiiHoi cTatncTMkn denaptameHTy iHGopMmaLiiHO-aHaniTUYHOrO 3a-
6e3neyeHHsA MiHicTepcTBa BHYTpILLHIX cnpaB YKpaiHu Ta YNpaBniHHA opraHisauiiitHoro 3abesnevyeHHsn
€OMHOrO peecTpy AOCYAOBUX PO3CNifyBaHb Ta iHGopMauiliHo-aHaniTuYHa poboTa leHepanbHOI Npo-
KypaTypu YKpaiHu; 2) aHaniTmyHi matepianu BcecBiTHbOI opraHi3auii oxopoHu 3g0poB’s, [lepKaBHa
cnyx6a YKkpaiHu 3 nikapcbKunx 3acobiB Ta KOHTPOJIKO 338 HAPKOTUKAMM Ta iHWNX MPUYETHUX OPraHiB i
opraHizaui Jo NpodinakTUKN ankoroniamy i HapKOMaHii y cBiTi Ta YKpaiHi; 3) KinbKicHi Ta AKicHi no-
Ka3HUKWN OCib, AKi BUNHUIN KPUMiIHANbHI MPaBOMNOPYLIEHHA, 30Kpema 1 y CTaHi allkorofibHoro, Hap-
KOTMYHOTO CN'sAHIHHA ab0 Yy CTaHi NOLWYKY anKorofbHUX HaMoiB ab0 HAPKOTUYHUX PEYOBUH, @ TAKOX
MOJeIIoBaHHA ICHYIOUOT CUTYyalil PO3BUTKY LIMX KPUMiHaNbHMX MpaBornopylueHb B YKpaiHi 3a gono-
MOFOI0 KOPOTKOCTPOKOBOIO MPOrHO3YBaHHA, Ae Bidyani3auifa OCTaHHiX 3[iICHIOBaTMMETbCA 3a AOMNO-
MOroto BignoBigHUX Tabnuub, rpadikis, giarpam, Wo BUKOHYBaTW AOAATKOBY NOACHIOBaNbHY GYyHKLi0
npu ouiHLi 3arpo3 yKpaiHCbKOMY CyCninbCTBY Ta AeprKaBHOCTI. 3ibpaHi eMnipuyHi Ta CTaTUCTUYHI AaHi
06p06NAI0TbCA, y3aranbHIOKTbLCA Ta aHaNi3ylOTbCA 3a JONOMOIO MOXNBOCTEN ONMCOBOI CTaTUCTU-
Kun. CtaTTa 6a3yeTbCA Ha AiafleKTUYHUX, MOPIBHANBHUX, aHANITUYHUX, CUHTETUYHUX, CTaTUCTUYHUX Ta
KOMMIEKCHUX MeToAax AoChifXeHHA. Po3paxyHKn Ta BigobpaxeHHA 6ynu 3pobneHi 3a gonomoroto
Microsoft Excel 2016, Microsoft Word 2016. TeopeTyHOI OCHOBOO CTaTTi € cneuianizoBaHa niteparty-
pa 3 MegunuuHu Ta Npasa.

Pe3ynbTati Ta iX 06roBopeHHsA. 3'ACOBYI0UM NMOHATTA aNKOrosiamy 3BepHeMoch 10 papmaLeBTUYHOT
eHumknonegii (nat. alcoholismus < apab. al-kohol - HaNTOHWWIA) — 3aXBOPIOBAHHSA, 3yMOBJIEHe CMCTEMaA-
TUYHUM BXKMBaHHAM CMIUPTHUX HaMNoiB, WO 3ry6HO BNMBAE Ha 340POB’A, NOBeAiHKY Y NobyTi, npavue3aat-
HiCTb HaceneHHs, WKoauTb fOOPO6YTY Ta pyMHYE MopanbHi 3acagm cycninbctaa.[5] CyyacHe BiTUM3HAHE
PO3yMiHHA nNepebiry ankorofbHOI 3aNeXKHOCTI Nepefnbayae HacTyNHI TpW cTagii il naToreHesy: noyaTko-
Ba (HeBpacTeHiyHa), cepeflHA — HapKOMaHiYyHa Ta BuMXigHa, abo eHuedanonatnuHa.[ c.91, 12] MNepebir
aJIKOroJIbHOI 3aNeXHOCTi Y GiNbLIOCTI BUMAAKIB € LUKNIYHUM i CYNPOBOKYETbCA BUHUKHEHHAM nepio-
[iB YTPMMaHHA Bif afkoroso, To6TO HaCTaHHAM peMicill | nepiofamy akTUBHOTO CMOXMBaHHA afIkoro-
o — peungmeamn.[c.430, 27] MpoaHanilyBaBLUM MpaLi BYEHUX Y rany3i MegmumHu BUGINAEMO HaCcTYMHi
TUMNW CNOHTAHHKX PEMICIll Ha NigcTaBi MexaHi3miB ix GopMyBaHHSA, 30KpeMa: NCMXOreHHi (NoB’A3aHi 3 an-
KOroJib-3aNeXHUMU NMCUXIYHMMY pOo3fiajaMun), COMATOreHHi (MOB'A3aHi 3 BaXKKUMW COMaTUYHMMK 3aXBO-
ptoBaHHAMM), BUMYLLEHi (NOB'A3aHi 3 nepebyBaHHAM B cepefoBULL, e HeMA€E JOCTYNy 4O afKOrofabHUX
HanoiB) i moB’A3aHi 3 iHWKMK NnprunHamm.[c.123, 30 ] lipwe nepioan akTMBHOIO CNOKMUBAHHA ankorosio
«peuunanBu», fKi NpM3BOAATb XBOPOro Ha afIkoronism Ao po3nafy ocoOUCTOCTi, BTpaTW KOHTPOSIO Hajg
06010, BXMBaHHA CYpOraTHOro afkorosto, TeXHIYHUX PiAnH, OAEKOMNOHY, «6inoi rapAuKm» i iHLWKX anko-
rofIbHUX MCKX03iB — BCE Lie TICHO MOB'A3YETbCA 3i 3IOUMHHICTIO Ta BUNHEHHAM PI3HUX KPUMiHaNbHUX Npa-
BOMOPYLUeHb Nif fi€to ankorosto abo nif yac oro NoLuyky.
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Puc.1. KoHTHHTeHT Ta JiKyBaHHS 0Ci0, AKi MaIOTh
PO3J1a1 NCUXIKHU Yepe3 BAKUBAHHSA AJKOrosio 3a 2013-
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I B3ATo nig Harnag snepLe 3 giarHosom
B3aTo nig HarnAag snepue 3 giarHo3om y Biui 15-35 pokis
MNepebyBae Ha 06NiKy Ha KiHeupb 3BITHbOrO Nepioay
MepebyBae Ha 0bniKy Ha KiHeupb 3BiTHbOTO Nepioay y Biui 15-35 pokis
MoniHomianbHa (Mepebysae Ha 06iKy Ha KiHewb 3BiTHLOTO Nepioay)

MoniHomianbHa (Mepebysae Ha 06AiKy Ha KiHeLb 3BiTHbOrO NepioAy y Biui 15-35 pokis)

Ak 6aunmo 3 giarpamu (aus.prc.1) Bce HGinbLue i 6inblue 4O anKorofibHOI 3a1eXKHOCTI JOYYalTbCA MO-
noai nogu y Bii 15-35 pokiB, ane 1 ity BXMBaloTb ankoronbHi Hanoi (Big 0 o 17 pokis y 2020 poui Ha
obnikax Takux 0ci6, AKi MaloTb po3naan NCUXiku Yyepes BXKMBaHHA ankoronio nepebysano 587 4onosik
(3 HMX NocTaBneHo nig HarnAg BnepLe 330 yonogik); 2019 p. — 964 (649); 2018 p. — 1146 (785); 2017 p. -
1151 (833); 2016 p. - 1221 (905); 2015 p. — 1408 (1084); 2014 p. - 1224 (1653); 2013 p. — 1686 (1987)). Tak,
3a AaHumKM BcecBiTHBOT OpraHi3sadii oxopoHu 3gopoB’s, y 2018 poui YkpaiHa nocina nepie micue y CBiTi
3a piBHeM ANTAYOro ankoroniamy,[14] a, 3a pe3ynbTataMy ONMUTaHUX NiAAITKIB CNOXKUBaYaMy afIKOrOfIbHUX
HanoiB NPWHaMHI O4VH pa3 BUABMNOCL 85,7%, fecsTb i binblie pasis — 46,3%, WO CKNafae maike no-
noBuvHYy onuTaHmx.[10] Big nuAuTBa B KpaiHi WopiyHO rnHe Ginblue 40 Tucay nogen - ue B 3 pa3u Ginblue
HaLlUMX BTPAT 3a BCHO apraHCbKy BilHY.[2] YacTKa CiflbCbKMX »KUTENIB i3 POKY B PiK KOJIMBAETLCA B MEXaX
Bil 35 % y 2013 poui go 6inbe 40 %, TO6TO TeHAEHLUiA 4O NOCTYNOBOro 3poCTaHHA. (AuB. puc.2). Taki
TeHAeHUiT 3 NMALTBOM Ta N1Oro HaCNifKOM ankoroniaMoM Yy CiflbCbKili MiCLLeBOCTi BUKNVKaHi HAaCTYMHUMM
YMHHUKAMW: 3HUXKEHHAM PiBHA AOXOAIB i coLianbHUM CTaTyCOM, HEOCBIYEHICTIO | BiHICTIO, HU3bKMM piB-
HeM KynbTypu, JelleBr3HO CYPOraTHOrO ajikoroso, CyBOPUMM GYAHAMU XUTTA, CNpo6oto NojonaHHA
TPYAHOLWIB | CTpecoBmX CTaHiB.[6; c.40, 7]

OTmxe, dopMyBaHHA aNIKOroNbHOI 3aNeXHOCTi B YKpaiHi 06yMOBNIOTb HM3Ka BUPILIANbHUX YNHHU-
KiB, 30KpeMa: 1) couianbHi: HU3bKWIA PiBEHb OCBITK, MaTepianbHOro 3abe3neyeHHs, CNOTBOPEHi 3BMYal i
Tpaauuii CynpoBOAXKYOTbCA BXUBAHHAM CMMPTHUX HAMoOiB, HEBMIHHA KyNbTypHO MPOBOAUTY A03BiNNA
(Opy»KHi 3ycTpiui i cBATa TOWO; 2) EKOHOMIYHI: 3HMXKEHHA 0bCAry BUPOOHMULTBA ToBapiB (pobiT, mocnyr),
3MeHLUEeHHA JOXOAIB HaceneHHsA, 3HVXKEHHA 3aNHATOCTI HacesleHHA (HemoBHe BMKOPUCTaHHA TPYAOBUX
pecypciB), 3HUKEHHSA KyNiBeNbHOT CMPOMOXHOCTI HaceneHHs BHAaCcNifoK iHbnALii, 3HauHWUi piBeHb 6e3po-
6iTTA EKOHOMIYHO aKTUBHOIO HacesleHHsA Towo; 3) 6ionoriyHi: cnagkoBa CXUMbHICTb (A0 25 % giten, 6aTb-
K1 AKNX Bynn naKamMm Ta ankorosikamu CTaloTb TakKMMUK Y JOPOCTIOMY BiLli), HEPBOBI | NCMXiYHI po3naan B
AnTAYOMY BiLli (0co6nMBO CTaH GpycTpaLii, HeBNEBHEHOCTb Y 3aBTPALUHbOMY [iHi BUK/IMKAE HEOrOOLLEHA
BillHa Ta 036pO€EHa arpecis Ha CXOAi HaLOi KpaiHM 11 OKynauis YacTuHU TepuTopii YKpaiHu, cTpalleHHa
cmepTenbHa naHgemia COVID-19, 3gopolaHHA NpoAyKTiB XapuyBaHHA, NPUPOAHIX pecypciB TOLWO), ne-
peBa)kaHHA npoueciB 30yA>KeHHA Hag npouecamMu rasibMyBaHHS; 4) NCUXOMOTiYHi: MOLWYK 3aJ0BONIEHHS,
endopii, HeBNeBHEHICTb B CObI, APaTiBNMBICTb, TPUBOXKHICTb, HM3bKa 34aTHICTb 0 colianbHOi aganTauii i
NPOTUCTOAHHA CTPECaM.
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Puc.2. HacTKa CiTBCBKHX KHTETIB, AKi MepedYBAOTEL HA
0dJikax 3 1iarHO30M HA KiHellb 3BiTHLOTO Mepioay v
2013-2020 pokax B VKpaiHi.

= 2028 p.

Bnnue ankorosnto Ha 3N10YMHHICTb 6e33anepeyHnii, agke y KPUMIHOMOTT NUALTBO i aflkoronism Br3Ha-
toTbCsA GOHOBMMM ABMLLAMM, TOOTO Cama 3NIOUUHHICTb Napa3uTye Ha ix GpoHi i 6e3 BUBUEHHA LUX ABULY
HeMOMBO BCeBIYHO i MOBHO OxapakTepusyBaTu camy ii. ANKOrosibHe CN’AHIHHA racUTb MOpanbHi Ta
NCUXOSOFiYHI perynatopu NoACbKoi NoBeAiHKY, AOBOAI YacTo BUCTYNae 6e3nocepeHbO0 MPUUYNHOK
BUMHEHHA KprMiHanbHOro npasonopyLeHHaA.[1] 3a gaHumm ctatuctrki, 80 % yomscTs Ta 90 % BMNagkis
XyniraHcTBa BiibyBa€TbCA y CTaHi alKoroNbHOro cr'AHiHHA. YacTka ocib, Aki ynpogosx nepiogy 3 2015
poKy 8o 2020 poKy BUMHMWIN 3/IO4UHN Y CTaHi aNkorosibHOro abo HAPKOTUYHOTO CM'AHIHHA, Y cepegHbOMY
cTaHoBuna 12,1 % Big 3aranbHOI KiNbKOCTi 3aCyA»KeHNX 3a BCi BUAW 3M0UMHIB (KOXKHMI BOCbMUI 3acyxe-
HUIM NPOTArOM 3a3Ha4yeHoro nepiofy, a KOXeH OeCATUN - XKiHKa.). Y cepedHbOMy 3/104MHI, MOB'A3aHi i3
BXMBAHHAM ankorosto, caratoTb 43 % (anB.Ta6n.1).[28] AnkorosbHa 3aneXHicTb Bigirpae Heabusake 3Ha-
YeHHA B reHe3unci peynanBHOI 3I0MUHHOCTI XKiHOK. 70 % peunamnBiCTOK 3a3Haunu, WO BOHM NepioguyHo
BXWBAsM aJIKOrofb, Le 4% BXXMBasu NOro cMcteMaTnuyHo. MNpunbnnsHo TpeTuHa peLmanBicTOK BBaXKaloTb,
LLIO BYMHWUAW 3/TOUMH CcaMe Nif, BM/IMBOM aflKoroflbHOro cn'aHiHHA.[c.38, 8] OcobnnBe 3aHENOKOEHHS BU-
KNMKaloTb JOPOKHbO-TPAHCMOPTHI NPUIOAN Yepes BXMBaHHA CMUPTHUX HaMoIB BOAIAMM (MOMITHe MicLe
NoCifaTb XiHKM), WO NPU3BOANTL A0 rMbeni Ta KaniuTtea ftogen.

Ta6nuus 1. KinbKicTb 0ci6 3acyKeHNX 3a BUMNHEHHA KPUMiHaNbHUX NpaBoNopyLlieHb
Ta iX NUTOMa Bara 3a BUMHEHHSA TaKNX NOPYLIEHb Y CTaHi a/IkOrosibHOro
i HAPKOTMYHOrO cn’AHIHHA B YKpaiHi 3a 2015-2020 poku

HalimeHyBaHHA NoKa3HMKa 2015 2016 2017 2018 2019 2020

3acypkeHo ocib B YKpaiHi (ycboro), i3 Hux

. 94798 | 76217 | 76804 | 73659 | 70375 | 67 519
3@ BUMHEHHA KPMMiHaNbHMX NPaBoONopyLleHb:

Y CTaHi a/IkOrofbHOro Cn'AHIHHA 14908 | 11143 | 9318 7142 | 6518 | 6394

y CTaHi HAPKOTMYHOTO CM'AHIHHA 230 175 196 207 216 209

NMUTOMa Bara BifJ YMCIa YCixX 3aCypKeHMX 0cib, % 16% | 148% | 124% | 10% 9,6 % 9,8%
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HacTynHoto 3arpo3oto Ans yKpaiHCbKOro CycninbCTBa € HapKOMaHiaA (Bif rpeLbkoro narke - 3auineHin-
HA | mania - 6e3ymMCcTBO, 3aXOMJIEHICTb) - MCUXIYHWUIA PO3nad, 3yMOBNEHWI 3aeXHICTIO Bif HAPKOTUYHO-
ro 3acoby abo NCUXOTPOMHOT PEUOBMHM BHACNIAOK 3I0BXUBAHHA LM 3aco60M abo L€ peyoBrHo0. A
ocoby, XBOPY Ha HapKOMaHilo, 3aKOHOAaBeLb BM3HAUMB, AK Ty, WO CTPAaXJA€ Ha NCUXIYHMIA po3nag i xa-
paKTepur3yeTbca NCUXiyHo Ta (ab6o) di3nyHO 3aneXHICTIo Bif HAPKOTUYHOMO 3aCcoby UM NCUXOTPOMHOT
pEevYoBUHW, 1 AKI 33 pe3ynbTaTamy MeAnYHOro 06CTeXKeHHS, NPOBEAEHOTO BiAMOBIAHO A0 LibOro 3aKoHY,
BCTaHOBJIEHO fiarHo3 “HapkomaHia”[20] o peui, Taka fediHiuia AK <HApKOMaHif» He BUKOPUCTOBYETbCA
y MixxHapogaHin knacudikauii xsopo6b (MKX -10), wo aie 1o 01.01.2022 pokKy, a y ubomy Knacudikatopi ans
0cib, sIKi 3aneXHi Bif BXMBaHHA ONiOIfiB 3a3HaUYeHO iHWNI AiarHo3: «McKxiyHi Ta NOBeAiIHKOBI po3naan
BHACNIAOK BXMBaHHA onioigie» (F.11.2). HapkomaHia Hece coboto He MeHL narybHuiA BNMB Ha yKpaiH-
CbKe CyCninbCTBO, HaUioHaNbHY 6e3mneKy aHiX ankorosism, 3okpema: 1) yepes CTaH XaxJIMBOro 30POB'A
HapKOMaHW noraHi NpauiBHUKK, y AKX NepioAnYHO HacTynae abcTnHeHUis To6To XBOPOOANBMIA CTaH Ye-
pe3 HecTauy HaKpOTMKY B OpraHi3mi; 2) 3aBAa€ maTtepiasibHOI i MOPasibHOI LWWKOAW, BHACIAOK HeLacHNX
BMMAAKIB Ha TPAHCMNOpPTi abo BUPOOHULTBI, @ TAKOXK BUMHEHHSA agMiHICTPATUBHMX Ta, HaBiTb, KpMMiHasb-
HUX NpaBoONOpYLLEHb (KpagixKu, rpabexi, po36oi, NpocTnTyLito, NigPo6Ky peuenTiB ToLO) Nig Yac no-
LUYKY KOLWITIB Ha NpuabGaHHA HApPKOTKMKIB; 3) HAPKOMaHW CTBOPIOKOTb HECTEPIHI YMOBM A5 CBOEI CiM™T, He
[aum 61M3bKUM MOXINBOCTEN AN HOPMANbHOIO »KUTTA, OTPYIOOUM i CBOEK NPUCYTHICTIO, N036aBnsto-
yun CiMm'to 3aco6iB iCHYBaHHA, BUMHAIOTb JOMALLHE HAaCUAbCTBO TOLLO; 4) BMIMBAE Ha MabyTHI NOKOMIHHA
Ta eKOHOMIYHO LWKOAUTb CYCMiNIbCTBY, afiXke OUiKyBaHHA LWOAO PO HAPKO3aNeXKHOTo He 34iNCHUNCD; 5)
CTaHOBUTb Hebe3neKy He TiNbKK ANA OKPeMOoi NoAnHY, ane i 300poB’a Hauii B LiNIoMy, KOXeH CrnoXmBay
HapKOTMKIB NparHe BTArHYTU BXXMBAHHA HOBKX 0Ci6, 0co6n1BO NiaNiTKiB Ta Monoaux ftofei; 6) MopanbHO
po36eLlye cycninbCcTBO, ie NPONaryeTbcA HaApKOMaHCbKa CyoOKynbTypa.

3 feprKaBHO CTAaTUCTUKOI LLIOAO HAapPKO3aneXHUX OCi6 y AepaBi He 30BCiM CKNanocb i BOHa 1a€ Ham
Nprbnmn3Hy yaABYy Ha BiAMIHY Bifi ankorosniamy. CbOrogHi Ha KOXHOMy napkaHi, pacagi 6yAnHKY, CMITTEBO-
My 6aKy, Ha 6yaiBnAX KOMyHanbHUX, KOMEPLIHUX NigNPUEMCTB TOLLO MOXHa NobaunTy 3awmdpoBaHi Ko-
AV-HagNUCy Npo Npono3sunLito HAPKOTUYHMX 3acO6iB ab0 MCMXOTPOMHUX PEUYOBUH. AKLLO € MOMUT TO NPO-
no3uuis Oyae 3aBXau, He3BaXkatouu Ha pi3Hi 3axoam nNpoTumaii i, Ta rinepnaTeHTHICTb, WO NpUTamMaHHa Uil
Hebe3neyHii xBopobi, 0CO6NMBO Lie CTOCYETHCA CMOXMBAYIB TaK 3BaHUX «1IEMKUX» HAPKOTUYHMX 3acobiB Ta
iHLIMX NCUXOAKTUBHUX PEYOBUH, TOKCMKOMAHIB, HEiH €KLiIIHMX HapPKOMaHiB, MepLLOnoYaTKiBLiB TOLLO, CBif-
YnTb NPO Te, L 0COOM He NonagatoTb y Nose 30py MefKKiB, NPaBOOXOPOHLB ToLO. EkcnepTHe cepenoBu-
Le CBigYMTb NPO BinbLue HiX N'ATb MiNbAOHIB CNOXMBaYiB HAPKOTUKIB (BKMOYaOUW 1A iHLLI MCMXOTPONHI pe-
YOBVHM) NO AeprkaBi. Tak, 3rigfHO CTaTUCTUYHMX AaHuX MiHicTepcTBa OXOPOHM 300pOB’'A YKpaiHu 3a nepioa
2013-2020 pokm y cepeaHboMy Ha 061iKy nepebysae npnbnnsHo 88948 ocib 3 BCTaHOBNEHUM [iarHO30M
yepes BXKMBAHHA HAPKOTUYHUX 3aco6iB. 3a BU3HauYeHU nepiod GinbLue NONOBUHM 3 HUX, Y cepeiHboMy 56
% (49850 ocib), cknagatoTb Monogi ntoau Big 15 go 35 pokis (gue.puc.3). Lopo Brneplue B3aTMX Mig Harnag
0Ci6 3 BCTAaHOBJIEHMM [iarHO30M pPO3/1aiB NCMXiKN Yepes3 BXKMBaHHS HApPKOTMYHKMX 3aco6iB TO 3a BU3Have-
HUIA Nepiog IX NOCTaBNEHO Ha AMCNAHCEPHUI | TpodinakTUYHMUIA 06nikn 6nmnsbko 9508 ocib.

Puc.3. ObnikoeaHi ocobu, AaKi MaloTe NcKXivHi posnagu

Jyepes BMBAaHHA HAPKOTUYHMKX 3acobis (2013-2020 pp.)
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Y Crparterii fep»kaBHOI MOMITUKM WOAO HapKOTKKIB Ha nepiog Ao 2020 poKy 3a3Haya€eTbCs, WO npo-
TAFOM OCTaHHIX AeCATN POKIB NOLIMPEHHA HAPKOMaHIl Ta HAPKO3MOUYMHHOCTI B YKpaiHi CTano ofHi€lo 3
HalrocTpiwmx cycninbHUX Npobnem, HepPO3B'A3aHHA AKOI NPUBOAUTL OO 3aMOAiIAHHA WKOAM 340POB'10
NIOAMHW, HEFaTUBHOTO BM/IMBY Ha colianbHy chepy, a TakoX € 3arpo301to HalioHanbHiIl 6e3newi AepaBu.
[21] HapkomaHisa AK 11 ankoroniam € GOHOBUM ABULLEM Y KPUMIHONOTFI, AKe Ma€ TiCHi B3aEMO3B'A3KM 3i
3/TOUMHHICTIO, @ HapKo3anexHa ocoba € 6e3nocepeHiM Cy6’'€KTOM BUMHEHHA HU3KW KPUMiHaNbHMX Npa-
BOMOpPYLUEHb KOPVCNBOIO, HAaCM/IbHMLbKOIO, KOPUCANBO-HAaCUTbHULbKOTO XapakTepy. 3BUYanHO Hal-
Ginblue HapKo3aneXHi 3agifHi y He3aKoOHHOMY 06iry HapKOTUYHKX 3ac06iB, NCUXOTPOMHMX PEYOBUH Ta iX
aHanoris To6To 3a 3104nHN NepepbayeHi 305-320 KprmiHanbHoro kogekcy YkpaiHu. 3a gaHumm deprkas-
HoI cynoBoi agMiHicTpaLii YKpaiHuy, ycboro 3acya»KeHo 3a Ljto KaTeropito 3fouunHiB y 2013 poui 18250 ocib;
2014 p.-13825;2015p.-11434; 2016 p.-9118; 2017 p. - 12124; 2018 p.— 10114; 2019 p. - 9597; 2020 p.
-10121.[28; 13] CypoBo-cnigya NpaKkTMKa, BAaCHN OCBIA i NpoBefeHe AOCNIAKEHHS, CBiguaTb, WO Kpu-
MiHanbHi NPaBOMNOpPYLIEHHA, NOB'A3aHi 3 HE3aKOHHNM 06iroM HapPKOTUYHKX 3aCO6iB, MCUXOTPOMHUX peyo-
BVH, iX aHanorie abo nNpeKkypcopis, AK NPaBuIIo, BUMHAIOTb MONOZAI oM YonoBivoi cTaTi y Biui Big 18 oo
30 poKiB 3 BifCYTHICTIO CTanuXx CiMENHMX 3B'A3KIB. 3aN1€XKHO Bif 3N0YNHHOI AiANbHOCTI 3 HAPKOTMKAMU Mo-
TPiI6HO xapakTepu3yBaTn 0coby 3n104MHLUA Tak:1) BUPOOHUKN HAPKOTUYHOI CUPOBUHNM | HAPKOTUYHMX 3a-
co6iB NOAINATLCA Ha Pi3Hi KaTeropii 3anexHo Bif BUAY AifANbHOCTI 3 HAPKOTUKAMM — CINbCbKi XXuTeni, AKi
KY/NbTMBYIOTb HAPKOMICTKI KyNbTypy; MeAMYHI NpaLiBHUKN Ta HayKOBL, AKi 3aliMaloTbCA BUTOTOBIEHHAM
HapKOTMKIB y NianinbHWX nabopaTopifax; CTYAEHTU MeAUYHUX BULLIB Ta NPaLiBHUKN MEANYHMX HAayKOBUX
nabopatopiii, NiANPUEMCTB, yCTaHOB | OpraHi3aLii, AKi AOTUYHI [0 neranbHOro obiry HapKOTUKIB, BUTOTOB-
NATb CUHTETUYHI HAPKOTUKK; iHLLI; 2) CMOXKMBaYi HAPKOTUMKIB — Aerpagytodi paHille 3acygeHi nogm 1a
iHLWI iH'eKLiNHI HapKOMaHW; 0cobu, AKi Yac Bif Yacy AONYyYaloTbCA OO BXKMBAHHA HAPKOTUKY (HEMOBHONITHI
abo ocobu monognoro BiKy); BUXiaUi 3 KaBka3y, 3a3B1yali CnoXKmBadi JOPOrux CUHTETUYHMX HAPKOTUYHUX
3acobiB; NpeCTaBHUKKN TBOPYOI iHTeNireHLii, BenMKkoro i cepegHboro 6i3Hecy, NoniTUKKM, HapoaHi obpaHLi
nepiogMyHO BXUBAKOTb JOPOTi HAPKOTUKM — KOKaiH, FepoiH; CTyAeHTU Ta iHWi MeHL 3abe3neyeHi BepCTBr
HacesleHHA BXMBalOTb AeLUeBi HAPKOTUKK; 3) BUKpadayi HApKOTUKIB — CNly»k608Bi 0cobu, AKi MaloTb AOCTYN
[0 TOTOBMX HAPKOTUYHUX MpenapaTiB abo HapKoCMpPOBKHY (MpauiBHUKK XiMpapMniaAnpreMCTB, anTek i
anTeyYHMX CKNafiB (BeNMKa YacTKa XiHOK 3i 3B’A3Kamu 3i CNOXKMBavyaMm HAPKOTHKIB), @ TAKOX paHille 3acy-
[KeHi 3a KpMMiHanbHi MpaBoMNoOpYLIeHHA, MOB'A3aHi 3 HAPKOTUKaMU; 4) CKYNHUKK (0NToBI) | 36yBanbHUKNK
HapKOTMKIB (HapKOBiI3HECMEHM), ANA AKNX XapaKTepHa HasBHICTb 310YMHHOTO JOCBIAY, Y TOMY UACHi 3 BU-
rOTOBJIEHHSA, BXMUBaHHA i 30yTy HapKo3acobiB, po3ranyKeHicTb 3/I0UMHHNX 3B'A3KIB, iX TPaHCHaLiOHasNb-
HUN XapaKTep, PO3MOAIN pornen cepef y4aCHVKIB 3/T0YNHHOMO YrpyrnoBaHHS; 5) NepeBi3HNKN HaPKOTKKIB
— nocepenHVKN Mixk BUPOOHUKamK i 36yBanbHMKamu, 36yBanbHVKK, CNOXKMBaYi, BOAil - 4anbHOBINHUKMY,
NPOBIAHMKM 3ani3HNYHUX NOTATIB, CTIoapAecy (eKinak) NOBITPAHMX CyAeH, poandi abo 3Hanomi HapKo-
3aN1eXKHOrO, Kyp'epu-3aKknafHvKy, BUNagKoBsi Noau; 6) yTprMyBadi HAPKONPUTOHIB — Yy NepeBaHil 6inb-
LIOCTi BUABNAOTLCA JIOAN XBOPI HAa HApKOMaHito abo Ntoan AOTUYHI 10 HAPKOMAHIB i paHille 3acyaKeHunx
0Ci6, AK NpaBuIIo, 3a KPMMiHaNbHi NpaBoONoOpyLLeHHA Y cdepi He3aKOHHOTO 06iry HapKOTUKIB; 7) BUNagKo-
Bi HAPKO3MOUMHL, AKi BUMHWIV OFVH 3/104MH, MOB'A3aHN 3 HAPKOTNKaMM, BCyrepey CBOEMY MO3UTUBHO-
My BMXOBAHHIO Ta AOTPUMaHHIO HOPM CyCiNibHOI MOpani; 8) KpULLYBaNbHUKN HAPKO3TOUYNHHOCTI Y «Binunx
KOMipUAX» - NpeACcTaBHUKN OpraHiB AepaBHOI BNajwn i ynpasniHHA, MiCLLIeBOro CaMmoBpAAYyBaHHSA, NpaBo-
OXOPOHHLi YCixX piBHIB, cyaai Towo; 9) ynpasniHLi BeNYe3HMX TPaHCHaLiOHaNbHNX 3TOYNHHNX OpraHi-
3auiid, Wo 3aliMaloTbCA HapKoObi3HeCOM («HapKOKapTeniB») — Moxe 6yTv ABa TMNK ocib: nepwnii — ocobu
AKi 3aiMaloTbCA HE3aKOHHMM 06iroM HapKOTMYHKMX 3ac06iB, MatloTb CreLiafibHi 3HaHHSA, 3aiMatloTb NeBHe
MicLie Y 3I0UMHHIN iEpapXii; APYTNiA — KEPIBHUKN 3 KOMYHIKaTUBHUMW MOXKINBOCTAMK, Y CYCMifbCTBI NO-
BaXkHi Ntoan, MeLleHaTw, ypanoBLi, HapoaHi obpaHLi, Baani 6isHecMeHn Towwo.

Y pocnigKeHHAX, NPUCBAYEHMX KPUMIHOMOMYHMM acnekTtam npoTugil HapKO3MOUMHHOCTI, HaBefe-
HO OCHOBHI pucK ocib, AKi NpPUYETHI 4O HE3aKOHHOro 06iry HapKoTUKiB. MoHaa NonoBuHN (58 %) Takux
3/10UMHIB BYUMHEHI 0cO6amMU 3 NO3UTUBHMMYM TEHAEHUIAMM B NoBeAiHLi, AKi He nepebyBanu B noni 30py
NPaBOOXOPOHHKX OpraHiB. BuainAwTb Taki TMNW yYacHUKIB 3M104UHY, MOB'A3aHNX 3 HE3aKOHHUM 06irom
HapKOTMKIB: @) HAPKOAINKM, AKI OYONIOTb OpraHi3oBaHi rpynu yu iHWwi GopmyBaHHs, Ta iX Hanbnuxye
OTOYEHHS. X XapaKTepuCTrKa 36iraeTbCA 3 XxapakTepUCTUKOI NigepiB iHWNX OpraHi30BaHMX CTPYKTYP i
nepen6ayae HafABHICTb Y HUX TaKMX AKOCTEN, AK aBTOPUTAPHICTb, XXOPCTOKICTb, OpraHisauiiiHi 34i6HoCTi,
BMEBHEHICTb Y BNACHI NepeBasi Ta HEAOTOPKAHHOCTI TOWO; 6) PAKOBI YYaCHMKM 3N0UMHHMX rpyn. Ona
HUX XapaKTepHi afibHiCTb, eroiam, BifCyTHICTb Xasto 10 XepTB, KOPCTOKICTb, FOTOBHICTb 10 CUTIOBUX Me-
TOAiB BMpILLEHHA KOHPNIKTIB TOLLO; B) 0COOW, AKi BUPOLLYIOTb HAPKOTUYHI PeUYOBUHN i, IK MPaBUNO, iX 0CO-
OGUCTI AKOCTI He NOB'A3aHi 3 KpMMiHani3aLi€to, 651M3bKi O XapaKTepUCTUK XUTENIB BigNoBigHOT MicLLeBOCTi
Ta, 4N1A AKMX He € 060B’A3KOBVM MOTMB KOPUCTI Un 36arayeHHs; r) ocobu, aki 3upatoTb AUKOPOCSi HapKo-
TUYHI PeyoBMHM: NpodecioHanu, OPiEHTOBAHI Ha KOPUCTb - 36arayeHHs; BUNagKoBi 0cobu, AKi npuixanu
«3a KOMMaHito», «3 LiKaBOCTi»; 0CObU, AKI CUCTEMATUYHO BXKMBaKOTb HAPKOTUYHI 3acO6M - HApKOMaHW; 1)
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36yBanbHUKN-NpodecioHany, opieHTOBaHI BUKIIIOYHO Ha 36arayeHHs, ANnA AKMX XapakTepHi CNPUTHICTb,
HanonernmnBiCTb, yMiHHA BifLIYKaTX 1 NepeKoHaT Kii€HTa, MparHeHHA BCTaHOBUTY B3aEMOBUTIAHI 3B'A3-
KU 3 NpaLiBHUKaMN NPaBOOXOPOHHMX OPraHiB, KOTPi 06CyroBytoTb faHy TepuTopito.[c.11, 23]

KpvmiHonoriuHui noptpeT ocobu, Aika 3aicHI0E 30YT HAPKOTKKIB, Ma€ Taknii BUrNAL: y 6inbLIOCTi BU-
nagkis Lie ocobu yonosivoi cTaTi (68,4 %) 3pinoro Biky Bif 29 go 35 pokis (58,9 %), He 3alHATI cycninb-
HO-KopUCHoto npadeto (71,4 %), AKi MaloTb cepefiHIo abo cepefHbO-CreLlianbHy ocBiTy (89 %), BXMBalOTbh
ankoronb abo HapkoTuKK (49,3 %). K NpaBKo, paHille He CyanMi, a AKLLO i CYAUMI, TO 3@ BUMHEHHSA 3/10-
YMHIB, NMOB'A3aHNX 3 HE3AKOHHMM 06iroM HapKOTUKIB (84,3 %). BinbLWwicTb HapKO36yBaNbHUKIB, MPUTATHY-
TUX [0 KPUMiHaIbHOT BiANOBIAANbHOCTI, HE OTPUMYIOTb BENTMKOro AOXOAY Bif MpofAaxKy HapKOTUKIB, FPOLLi
HUMW BUKOPUCTOBYIOTbCA AJ/1A 3al0BONIEHHA NOOYTOBMX NOTPEO, a TaKOX ANA NpuadaHHA HAPKOTKKIB ANA
BMACHOro BXuBaHHA. Mpn LboMy 36inblINBCA BiK OCIO, AKi 3aMalOTbCA TAaKOK HE3aKOHHO HifNbHICTIO,
BMPOCNA X OCBIYEHICTb, 3pOCNa KiNbKiCTb 3/T04MHLIB, AKi HA MOMEHT BUMHEHHA 3/I0UMHY He MpauoloTh i
He HaByatoTbcA.[c.10, 9] CouianbHo-geMorpadiuHi 03HaKK, XxapakTepHi Ana opraHizatopa HapkobisHecy
MatoTb TAaKU BUINSA: B NepeBaxHil 6inbwocTi e ocobu 18-24 (36%) abo 30-39 (40%) pokiB, 3 cepefHboI0
npodeciriHoto (36 %) abo NOBHOIO 3aranbHO cepeaHboto (42 %) OCBITO, AK NpPaBuNo, 6e3 NoCTiHOro
oxepena goxody (87 %); ogHOYaCHO i3 LM ONMMCOM HaBOAUTbCA CyrnepeuysvBa Momy Tesa npo Te, Wwo
opraHi3aTopu TpaHCHaLUioOHaNbHOrO HapKobi3HeCY MaloTb, B OCHOBHOMY, NeranbHui 6isHec, yepes AKMi
«BiIMMBAIOTb» IPOLLOBI 3aCO0M, OfjePKaHi Bif HE3aKOHHOTO 06iry HapKoTuKiB.[C.12, 24] Tomy, XapaKTepu-
3yl0TbCA 0Co0K, AKi 3aiMaloTbCA HapKObiI3HeCOM, HaABHUMY GOpPMaMmM OpraHi30BaHOCTI Ta BEIKMMM He-
3aKOHHVMMUW NPUBYTKamu, «BiAMMBaHHAMY FpOLLEe Yyepes neranbHUn 6i3Hec. Y Takux BUnagkax Hapkoobis-
Hec Habupae puUc opraHi3oBaHOI 3I0YNHHOCTI, AKI BNaCTMBI iEpapXiuHa CTPYKTypa, CyBopa AMCUUMNIIHA,
po3nogdin ponewn, yTpMaHHA KOPYMMOBaHUX YAHOBHUKIB TOWO0.[C.162, 16] Y cBOO Yepry, KpUMiHanbHWI
npodecioHaniam € 310YMHHOI JiANbHICTIO, AKIV NpUTaMaHHI BUAOBI O3HaKW, BNacTuBi 6yab-Akin npode-
cii: cneuianisauin, kBanidikauin, 3gaTHiCTb 6y TV AXepenom maTepiafibHOro iCHyBaHHSA, MPUHANEXHICTb JO
MEeBHOIO 3/I0UMHHOIO COLiafibHOro CepefoByLLa, B AKOMY BOHa 34ilNCHI0eTbCA. Cnelianisalia AK o3HaKa
KpMMiHanbHOro npodecioHaniamy nosAra€ y BUMHEHHI KOHKPETHOrO BUAY 3IOUMHHOT OiANbHOCTI, AKNIA
nepenbayae onaHyBaHHA TEOPETUYHUX 3HaHb, MPAKTUYHKX HAaBMYOK Ta BMiHb. KBanidikauia nepegbavae
piBeHb NpodecinHOoI NiAroToBNeHOCTi 0cObU J0 NEBHOro BUAY AiANbHOCTI, € AKICHOK XapaKTepUCTUKOO
cneuianisadii. Bucokun piseHb KBanidikauii npodecinHoro 3noynHUA [03BONAE AIOMY AOBOJ JOBrO 1
YCMiLUHO 3[iNCHIOBATM 3MI0UMHHY AifNbHICTb. OCOBUCTICHUI CeHC MPOPECiNnHOI 3NOYNHHOT AiANbHOCTI No-
nArae y Tomy, WWo ocoba, fKa ii 30iNCHI0E, HamaraeTbcA 3a6e3neunTi 3a PaxyHoK LibOro CBOi MaTepiabHi
noTpe6bu. 3a10BONEHHA Y NPOLECi 3N0UYNHHOT AiANbHOCTI NoTpeb HeMaTepianbHOro XapakTepy He € 03Ha-
Koto NpodeciHOT 3I0UMHHOCTI. Yepes Le NpodeciliHi 3M0UNHLI BUMHIOIOTb CaMe KOPUCMBI KpUMiHaNbHI
NpPaBoOMopyLUEeHHA.

HapeLwuTi, HanexHicTb O MeBHOro KPMMiHaNbHOrO CepefoBULLa MoMArace y nepedyBaHHi ocobu B
OTOYeHHi nofibHMx fo cebe, CMifKyBaHHI 3 HAMM, @ TAKOX B OTOTOXKHEHHI 0OCOOU 3i 3I0YMHHKM CBITOM,
B AAKOMY 3JI0UMHELb 3HAXOAUTb MOpPaNbHUIA CTUMYN AiANbHOCTI, NiATPUMKY Ta BiIHOCHY 6e3neky. B 3a-
rasibHocoLiaibHOMy CeHci Le cepepoBuile 3abe3neuye 306epexeHHA Ta BIATBOPEHHA KPUMiHaNbHOIO
npodecioHaniamy.[c.246, 19] K 3a3HayYalOTb AeAKi BUEHI KOHTUHIEHT YYaCHUKIB 3/10UMHIB, MOB'A3aHUX i3
He3aKOHHMM 06iroM HapKOTKKIB, BUPI3HAETbCA HeoaHOpPIAHICTIO. OCHOBOW ANA TUMNONOorii 0ci6, NpuyeT-
HUX [O HEe3aKOHHOro 06iry HapKOTHKIB, BKa3aHi JOCNIAHMKM 06pany MOTMBALiAHY CKNaZoBy 3NI0UNMHHOT
noBeAiHKW: NparHeHHA Ao 36arayeHHs abo nparHeHHA 3abe3neynTn cebe HapKOTUKaMM AA BIACHOTO
CNoXMBaHHA.[c.242, 17]

OTxe, HeBTILWHI TeHAEHUii cBigYaTb NPO 36iNbLUEHHA HAPKO3aNeXHMX y fiepKaBi Ta nodasnblue 3pocTaH-
HA Ta OMOJIOZPKEHHSA BIKOBOTO LIeH3Yy 0Cib, AKi BUMHAIOTb KpMMiHaNbHI NPaBOMOpPYLLEHHS, NOB'A3aHI 3 He-
3aKOHHMM 06iroM HapKOTUYHMX 3aCO06iB, MCUXOTPOMHUX PEYOBNH, X aHANOriB abo NPeKypCopiB, OCKiNb-
KN CNPUATANBI YAHHUKIM faHOMY BUAY 3NIOYUHHOCTI AiATUMYTb | B HANGAMMXKUOMY Malby THbOMY.

BucHoBOK. [locnignBLim MeanyHi ocobnvMBocCTi Ta NPOBIBLUM KPUMIHOMOFIYHWUI aHani3 ankoronisauii i
HapKOTM3aLii yKpalHCbKOro CycnifbCcTBa NiAKPeCIMMO NiaBULLEHY CYCninbHY Hebe3neyHicTb JaHNX XBO-
pob Ta ix 6e33anepeyHnin B3aEMO3B'A30K 3i 3N0UYMHHICTIO. HeBTilWHI TeHAeHLUiT 36epexyTbca i y noganb-
LLIOMY, AKLLO AIATUMYTb CIPUATANBI HUHI YNHHUKK, afKe Ha TNi 3MeHLUEeHHA HaceneHHA KpaiHu piBeHb
anKoroniamMy i HapKOMaHii 3an1WaEeTbcA CTabiNnbHO BUCOKMM, AKLLO BPaxoByBaTW iX rinepnaTeHTHICTb i
HeedeKTBHY PO6OTY 3anobixHy AifNbHICTb MPaBOOXOPOHHMUX OpraHiB. BogHouac, uncneHHi pedop-
MU NPaBOOXOPOHHKX OpraHiB, 0CO6/IMBO OCTaHHIM YacoM, Ha XaJib, MOKMN He 3MOFN NPOTUCTOATY LM
$OHOBUM ABMLLAM Ta 3I0YMHHOCTI, KA TICHO 3 HMIK B3aEMOMOB’A3aHa. 3apa3 aflkorosliaM i HapKoMaHis
BMOBINIbHIOIOTb YCi couianbHO-€KOHOMIYHI MepeTBOPeHHsA YKpaiHCbKOro cycninbctea, 60, Hacamnepen
HaHOCATb WKoAy 340POoB’to Haii Ta i nCcMxonoriyHoMy Kiimaty; no-gpyre — 3aBAatoTb LIKOAY BUPOOHU-
YyrM npoLecam y fiepaBi; No-TpeTe — WKoAATb GiHAHCOBO-KpeaunTHI, GaHKIBCbKUIA, NOAATKOBIN 1 iHLLM
[epaBoyTBOPIOIOUYMM CMCTEMAM; NO-YeTBepTe — HAHOCATb HeronpasHi HacAiAKA PO3BUTKY NiANPUEM-
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HULbKOI JifANbHOCTI y AepKaBHili Ta NpuBaTHIl cdepax; No-n'ATe — NifPMBA€E aBTOPUTET AeprKaBy Ha MiX-
HapOAHi apeHi. PIBHOYACHO, ankoroni3m i HaApPKOMaHiA CMOTBOPIOIOTb YKPaiHCbKe CYCMniNbCTBO | OMONOA-
XKYTbCA Yepes MOCTillHe 3MEHLLEHHSA BIKOBOTO LIeH3Y CMOXKMBaYiB afkoroio Ta HapKOTUYHUX 3aco6iB,
30KpeMa 1 XBOPMX Ha Li XBOpoOK, a TaKoXK 36iNbLUEHHSA YaCTKM »KiHOK. TaK1MM YMHOM, 3a3HauyeHi XBopoobu
CTAHOBNATb peasibHy 1 MOTeHLiNHY 3arpo3y 340POB’10 Hawlii Ta HaLioHanbHin 6e3nedi, a 6opoTbba 3 HUMK
Ta 3/IOUMHHICTIO, L0 MapasnTye Ha iX PpoHi, NoTpebye rMMOOKOro MeauYyHoOro Ta KpMMiHOMOMYHOro BU-
BUEHHS, 3'ACYBaHHA 0OYMOBIIOIOUMX UMHHMKIB, BUBYEHHA OCOBNMBOCTEN XBOPUX OCi6, po3pobKM GinbLu
FHYYKOI, TOYHOI, CBOEYACHOT CUCTEMU CTAaTUCTUYHOI 3BITHOCTI, CTBOPEHHA [i€BOT PO3rafy»KeHol, pi3HOpPiB-
HeBOI cMcTemy NPOGINAKTUKY i 34iINCHEHHA Y iT MexXax ePpeKTUBHUX, CBOEYACHNX, KOMIMIEKCHUX 3anobix-
HUX 3axofiB.

'AHomauiﬂ.

CborogHi B YKpaiHi ankorosism i HapKoMaHifl po3UiHIOETbCA AK HaLiOHaNbHe NINXO, OCKINbKN KyJlb-
Typa CMOXMBaHHA akoroio Ta HAPKOTUYHUX 3acObiB Y MEAMYHUX LiNAX AaBHO BUNLLA 33 MeXN 340-
poBoro rny3ay. B ymoBax cyyacHOro HayKOBO-TEXHIYHOIO MpoLuecy Ta po3WNpPeHOro iHpopmaLitHOro
NnpocTopy ankoronisauia HaceleHHA Hece cO60I0 HN3KY rasibMiBHUX NMPOLIECIB Yy COLianbHill, eKOHOMIY-
Hil, pemorpadiyHin (bionoriyHin), ncMxonorivHin cepax, a HaPKOMaHis, OKPiIM LibOro, € NPAMOIO Le i
NpPAMOI0 3arpo3010 HauioHanbHil 6e3neui. Haxkanb, Ui ABi Hebe3neyHi Ana nacTBa XBOPOOU CTanm He-
Bifi’EMHOI0 YaCTMHOIO YKPATHCbKOro CYCMifibCTBa, AKe NPOCTO NOYano NoTepnaTy Bi HEKOHTPOJIbOBa-
HOrO CMOXMBaHHA anKorosto i HAPKOTUYHMX 3aCOBIB Ta IHLWMX NCUXOAKTUBHUX peyoBuH. Ocobnmee 3a-
HEMOKOEHHA BMKNMKAE [ONYYEHHA 0 LMX MPOLECiB Ta, AK HAaCNifOK - 3aXBOPIOBAaHHA, MONOAI Ta giTen.
Taka cuTyauif € HENPUNHATHOIO ANA PO3BUTKY YKPaiHCbKOro CyCninbCTBa Ta fepKaBu, AKi NoTpebyoTb
TBEpPE30ro, 30POBOro, MparMaTMYHOro, LinecnpamoBaHoro, ¢paxoBoro niaxoais 4o po36yaoBu po3Bu-
HEeHOI, 1IeMOKpPaTUYHOI, He3anexHoi YKpaiHu Ta AkicHoro pedopmyBaHHA YCix chep XKUTTERIANBHOCTI
yKpaiHuiB. Tomy, oueBUAHNM CTa€ TOM PaKT, Wo HeobXigHO NPOBOANUTU MEeANYHUI Ta KPUMIHONOTIYHWIA
MOHITOPUHT 3arpo3 ankoroniamy Ta HapKoOMaHil 451 PO3BUTKY YKPaiHCbKOro CyCninbCcTBa i fepaBu.
MeTa uboro gocnigXeHHA - OUiHUTU PU3NKK ANA CYCNiNbCTBA | Aep)KaBu, WO BUHMKAKTb BHACNIAOK
3pOCTaHHA anKoronisauii M HapKoTM3aUil yKpalHCbKOro CycninbCTBa, a BiANOBIAHO NOLWMPEHHA NPONo-
3uuii Hebe3neyHux ana XUTTa GanbcndikoBaHMX CIMPTHMX HAMOIB N HAPKOTUYHUX 3acobiB abo ncu-
XOTPOMHUX PEYOBMH, WWAAXOM MeAUYHOro i KpMiHoNoriyHoro aHanisy. Matepianu ta metoau: flocni-
[KeHHsA 6a3yeTbCA Ha AianeKTUUYHUX, ICTOPUYHUX, NOPIBHANbHUX, NOTIYHUX, aHANITUYHUX, CUHTETUYHUX,
CTaTUCTUYHMX, MaTEMATUYHUX, FPadiuHNX, TABNNYHUX, KOMMNEKCHUX MeTOAAaX AOCiAXeHHsA. Po3paxyH-
K1 Ta BigobpaxeHHs 6ynu 3pobneHi 3a gonomoroto Microsoft Excel 2016, Microsoft Word 2016. Ixxepe-
namMmu fOCHiAXeHHA € CTaTUCTUYHI 3BiTU YKPATHCbKNX NPaBOOXOPOHHMX OPraHiB, aHaniTUYHi MaTepianu
BcecBiTHbOI OpraHi3aLii oxopoH¥ 340p0oB’s, CTaTUCTUYHI AaHi [lepaBHOT Cy»K6m YKpaiHu 3 NikapcbKux
3aco6iB Ta KOHTPOJIO 3a HapKoTMKamu Ta epxaBHoro 3aknagy «LleHTp megnyHoi ctatnctmkn Minic-
TepCTBa OXOPOHM 340pOB’A YKpaiHW, cneuianizoBaHa NiTepaTtypa 3 MeAnUUHM Ta nNpaBa. Pe3ynbtatn:
MeauuHa cdepa Ta NPaBOOXOPOHHA CMCTEeMa MaE€ MigAaBaTh I'PYHTOBHOMY BCeOiYHOMY aHani3y anko-
roniam i HapPKOMaHito, OCKiNbKK BcebiyHe BUBUYEHHSA TaKMX Hebe3neyHmx xBopob factb 3mory 3b6eper-
TV 3J0POB’A Hauii Ta PO3BUTOK AepPKaBHOCTi. AHaNI3 KPUMIHOJIOTIYHOI CTaTUCTUKN MOKa3y€e peasnbHy
LWKOAW Ta AONOMara€e BUpoobuTn epeKkTnBHI 3acobm i MeToam 3anobiraHHA Ta NPOTUAIT 3M0YNHHOCTI, Lo
AEeTePMiHYETbCA aNKOrosisMoMm i HapKOMaHi€l. BUCHOBOK: H/HILLHE CTaHOBMLLE YKPATHCbKOrO CyCnifib-
CTBa WOAO NOLWNPEHHA afKoroisMy i HApPKOMaHii Ha TN 3MeHLUEeHHA Y/CeNbHOCTI HaceNeHHA fep»Kasi
BUKJIVIKAE 3aHEMOKOEHHSA i BUMAarae CMCTEMHOrO Nigxoay y npodinaktuui NOWMpPeHHs Takux XBoBoO, a
TaKOX JliKyBaHHA 0Ci6 XBOPMX Ha HUX Ta 3anob6iraHHA NPaBOMOPYLIEHHAM, O BUMHATLCA Nif iX Ji€to.
[ns opraHisauii Takoro KOMMeKcy pPisHUX 3axoAiB, iX MPaBOBOro 3abe3neyeHHs, NOTPibHa KoHconiga-
Lin, akTuBi3aLif, cmcTemaTr3ais, B3aemogia ycix cy6’ekTiB npodinakTukm, 30Kpema: opraHiB OXOpoHHU
300POB’A, OCBITHbOrO CepeaoBlLLe, MPAaBOOXOHHUX OPraHiB, IPOMaACbKOCTi TOLWO. YCMiWHNM 34iNCHEH-
HAAM 3a3HauyeHOro KOMMeKcy 3anobi>KHUX 3aX0iB € AAKICHE NNaHyBaHHA iX, OCHOBOI AKOIO € MeAVNYHUN
acneKkT Ta KPUMIHONOTiYHMIA aHani3.

'Annota tion.

Today in Ukraine, alcoholism and drug addiction are regarded as a national disaster, as the culture of al-
cohol and drug use for medical purposes has long gone beyond common sense. In the conditions of mod-
ern scientific and technical process and expanded information space, alcoholism of the population carries
anumber of inhibitory processes in social, economic, demographic (biological), psychological spheres, and
drug addiction is also a direct and direct threat to national security. Unfortunately, these two diseases that
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are dangerous to humanity have become an integral part of Ukrainian society, which has simply begun
to suffer from the uncontrolled consumption of alcohol and drugs and other psychoactive substances. Of
particular concern is the involvement of young people and children in these processes and, as a result, in
the disease. This situation is unacceptable for the development of Ukrainian society and the state, which
need sober, healthy, pragmatic, purposeful, professional approaches to building a developed, democratic,
independent Ukraine and quality reform of all spheres of life of Ukrainians. Therefore, it becomes obvious
thatitis necessary to conduct medical and criminological monitoring of the threats of alcoholism and drug
addiction for the development of Ukrainian society and the state. The purpose of this study is to assess the
risks to society and the state arising from the growing alcoholism and drug addiction of Ukrainian society,
and thus the spread of life-threatening counterfeit alcohol and drugs or psychotropic substances through
medical and criminological analysis. Materials and methods: The research is based on dialectical, histori-
cal, comparative, logical, analytical, synthetic, statistical, mathematical, graphic, tabular, complex research
methods. Calculations and mappings were made using Microsoft Excel 2016, Microsoft Word 2016. The
sources of the study are statistical reports of Ukrainian law enforcement agencies, analytical materials of
the World Health Organization, statistics of the State Service of Ukraine for Medicines and Drug Control
and the State Institution “Center medical statistics of the Ministry of Health of Ukraine, specialized litera-
ture on medicine and law. Results: The medical sector and the law enforcement system must undergo a
thorough and comprehensive analysis of alcoholism and drug addiction, as a comprehensive study of such
dangerous diseases will preserve the health of the nation and the development of statehood. Analysis of
criminological statistics shows the real harm and helps to develop effective means and methods of pre-
venting and combating crime determined by alcoholism and drug addiction. Conclusion: The current situ-
ation of Ukrainian society regarding the spread of alcoholism and drug addiction against the background
of declining population is worrying and requires a systematic approach to preventing the spread of such
diseases, as well as treating patients and preventing offenses committed under their influence. To organize
such a set of different measures, their legal support, requires consolidation, activation, systematization,
cooperation of all actors in prevention, including: health care, education, law enforcement, the public and
more. The successful implementation of this set of precautionary measures is their quality planning, based
on the medical aspect and criminological analysis.
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¥ CONFLICT-RELATED SEXUAL
VIOLENCE: CURRENT CHALLENGES

CekcyasibHe HacusibCmeo, rnoe’si3aHe
3 KOH(bsTIKmOM: cy4acCHi 8UKJTUKU

Rufanova Viktoriia
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reHOepHO 3yMo8JieHe Hacu/1bCMBeo, reHoep, 8ilicbkosuli KOHJTIKM, 8iliHd, 3reaiMy8aHHs, 2eHOepHa
HepigHICMb, B0EHHUU 3/T04UH, 2eHOYUO.

'nOCTaHOBKa npo6nemu. apom KoHLenLii 6e3neKkm € 3abe3neyveHHs NpaB NIOAMHN Ta AeMoKpaTii. be3
LOTPVIMaHHSA NPaB oAMHN Ta GYHKLIOHYIOUNX AEMOKPATUYHIX IHCTUTYLLIE HEMOXIMBO AOCAT TN JOBrOTPMBa-
noi Ta ctabinbHoi 6e3nekun. Came nNpaBa NOAMHY Ta AEMOKPATIA YyTBOPIOKOTb «IOACHKIIA BUMIpP» 6e3neKku.

Ha »anb, nogii octaHHi poKiB, NOB'A3aHi 3 BiicbkoBoto arpecieto Pocincokoi Pepepadii (aani PO) Tepu-
TOopIi YKpaiHuW, nocTaBuAM Mif 3arpo3y CBITOBY cucTemy 6e3mneKu, ane i rocTpo akTyanisyanu npobnemy
CEKCYanbHOro HaCUSIbCTBA, MOB'A3AHOIO 3 KOHPIIKTOM.

Mogii, ski BinbyBatoTbcA B YKpaiHi 3 24 ntotoro 2022 p. OKOPIHHO 3MiHWAN Napagmrmy cekcyasnbHOro
HaCUNbCTBA, NOB’'A3aHOIO 3 KOHGMIKTOM Ta MOro BAAMBY Ha MiXKHAapOAHUIM MUp Ta 6e3neky, HeoOXigHICTb
3anobiraHHA TakMM 3M104MHaM Ta HGaraTomMipHOCTI Ti€l gonomMoru, Kol NoTpebyloTb NocTpaXkaani, Ti Wo
BN, BaxknnBum cTano yCBigoOMEHHSA TOro, WO NePLUONPUYNHOI0 Ta PYLLINHOK CUSIOK CeKCyalbHOro
HaCKNbCTBA, AKe BUMHAETbCA AK Mif Yac BiiHW TaK | MUPY € reHAePHa HEPIBHICTb.

Ha pymky lreHepanbHoro cekpetapsa OOH AHToHiy lyTepi: «CekcyanbHe HaCUIIbCTBO € 3arpo301o npa-
BY KOXKHOI JIIOAVHW Ha TijHE XNTTA, @ TaKOX KONEeKTVBHOMY MMUPY Ta 6e3neui noactea» [1]. AKT cekcy-
anbHOrO HaCUNbCTBA, KONMW BiH HabyBa€e O3HaK MacCLITaBHOCTI, CUCTEMATUYUYHOCTI, XXOPCTOKOCTI, CTBOPIOE
npsamy 6e3nocepeHio 3arpo3y BCbOMY JIIOACTBY.

Jocutb TprBanuii yac TabynoBaHo Ta 3amoBYyBaHoO Oyna Npobnema NOLNPEHHSA BUNAAKIB CeKcy-
anbHOro HaCKUNbCTBA, NOB’'A3aHOIO 3 KOHONIKTOM. IcTOpiA BiICbKOBOI arpecil, BiliH Ta BiCbKOBUX KOHMAIK-
TiB CBifUWTb, LLO XOAEeH 3 HMX He BifbyBaBcA 6e3 BMMaaKiB CeKCyanbHOT eKCrnuyaTallii Ta cekcyasnbHOro
HaCcWUNbCTBAa, MPUMYCOBOT NPOCTUTYLIT UM 3rBanTyBaHHA.

3 MOMeHTY nouyartky BiiHM PO npoTn YkpaiHu 24 notoro 2022 poky ¢ikcyoTbca 3104MHN, NPAMO 3a-
60pOHeHi cT. 6 Pumcbkoro ctaTyTy MixkHapogHoro KpumiHanbHoro cygy. Lle 3okpema ¢aktu 3reantyBaHb
XIHOK Ta fiBYaT, YONOBIKiB Ta XIONUKMKIB, 0Ci6 NOXMNOro BiKy. AKiHKM HayacTille CTaloTb XKepTBaMM 3rBas-
TyBaHb Ta 3a/1fIKyBaHb CEKCYaJIbHOro XapaKTepy, YONOBIKN — CTalOTb XepTBamMu KaTyBaHb 3 efleMeHTamu
ceKkcyanbHoro HacunbcTa. OfHaK, cepef] XepTB CeKCyalbHOro HacKbCTBa 3 OOKY BiliCbKOBUX OKYMaHTIB
nepeBaalTb caMe XiHKW Ta fiByarta.

Mogii, AKi BigbyBaTbCA B YKpaiHi, MOKa3yloTb HaM, WO 3rBaNTyBaHHA Ta MOPCTOKICTb LWOAO »KiHOK
nuLLe NOCKIIOIOTBLCA MNiA Yac BilHU Ta ryMaHiTapHoi KaTacTpodu. Ha »anb, BiiHa B YKpaiHi, Aka noyanacs
we B 2014 p. 3 KepTBaMU CeKCyaslbHOrO HaCUMIbCTBA, NMOB’A3aHOMO 3 KOHPIKTOM, MOBUHHa Oyna cTaTv cur-
HaJIOM PaHHbOrO NMonepeaXeHHA NOLWKMpPEeHHA Lboro aABrwa. OfHak, peasbHiCTb NOKa3ana, Wo BUNagKu
CEeKCyanbHOro HaCUIbCTBA Mif Yac BiiHW HAabyNV KPUTUYHOTO MacLuTaby, MOLMPEHOCTI, CUCTEMATUYHOCTI
Ta HebaueHOT XopCToKOCTi. [1nA BiicbkoBrx PO cekcyanbHe HaCUIbCTBO € YACTMHOIO X BINCbKOBOTO ap-
ceHany. OKynaHTV BUMHAIOTb 3rBaNTYBaHHA, HAHECEHHA YAAPIB Ta YparKeHHA eIeKTPUYHIM CTPYMOM B
ob6nacTi cTaTeBMX OpPraHiB, NPUMYCOBE OrOfIEHHS, MOrPO3Y 3rBaNTYBaHHAM KePTB Ta X 6/11M3bKMX TOLLO.

MerTolo cTaTTi € JOCNiAKEHHA CYYaCHMX TEHAEHL i BUMHEHHA CEKCYalbHOIrO HaCU/bCTBa, MOB’'A3aHO-
ro 3 KOHQIKTOM, AK BOEHHOTO 3/10UMHY, 3lI04MHY MPOTK MIOAAHOCTI Ta akKTy reHoumnay yKpaiHCbKOI Haulii
nig yac BinHWM PO npoTn YKpaiHu.

Buknap ocHoBHOro marepiany. KoxHe couianbHO-NpaBoBe ABULLE MO-Pi3HOMY BUM/IMBAE HA YOJO-
BiKiB Ta »KiHOK. BillHa i KOHONIKTY He € BUKNoYeHHAM. BignoBigHO 1o NonoeHb PUMCbKOTO CTaTyTy Mix-
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HapOoAHOro KpMMiHanbHOro cyay (cTaTTi 6, 7, 8), cekcyasibHe HaCUNIbCTBO, NOB'A3aHe 3 KOHPIKTOM OfHO-
YaCcHO MICTWTb y CObi O3HaKM Ta € 3a CBOEID CYTTIO aKTOM reHouuay, BiiCbKOBUM 3[I04MHOM Ta 3/104YMHOM
nNpoTu NogAHOCTI [2].

CeKcyasnbHe HaCUTbCTBO € OAHMM 3 HabiNbL Hebe3neyHUx NPoABIB reHAePHO 3yMOBJIEHOIO HaCWb-
CTBa, AKE BUMHAETHCA NifJ Yac BiNCbKOBOro KOHPNiKTY. OCKiNbKM reHaePHO 3yMOBJIEHE HAaCUNIbCTBO ABJIAE
coboto byab-AKy cycninbHO Hebe3neyHy fito, AKa BUMHAETbCA yCynepey BoJli 0COOU Ta 'PYHTYETbCA Ha CO-
LianbHNX BIAMIHHOCTAX Mi>XK YOSIOBiKamMK Ta »iHKaMu, BOHO MOKe NPOABNATUCA Y BUMHKAX, AKI 3aBAa0Tb
bi3nyHOI, cekcyanbHOI UM NCUMXiYHOI WKoAM abo CTpaXKAaHHA, 3arpo3n Takux fisHb, y NPUMYCi Ta iHLLNX
¢dopmax noszbasneHHA Boni Towwo [3].

CeKkcyanbHe HaCUNIbCTBO, MOB'A3aHe 3 KOHONIKTOM MoXe MaTy 6arato pi3Hux dopm. BoHo oxonntoe
Oyab-AKY [iil0 CEKCYanbHOro XxapakTepy i3 3aCTOCyBaHHAM Cuv abo y NpUMyCcoBrX 06CTaBrHaXx, abo 6yab-
AKy Lito, Aka 0Co6NMBO HaljineHa Ha cTateBy OYHKLiO UM cTaTeBi opraHy 0cobu. 3N0BXUBaHHA HECNPO-
MOPKHICTIO »KepPTBU AaTy CMPABXHIO 3rofly, HaNpPUKIag, AKLLO XepTBO € ANTUHa abo ocoba, fika ¢i3nyHO
abo NcuMxiyHo He 3JaTHa NOroAMTUCA, TaKOX € dopmoto npumycy [4].

CeKcyasnbHe HaCUNIbCTBO, NMOB’A3aHe 3 KOHPNIKTOM, AKe BUMHAETLCA CBIJOMO B paMKaXx LUMPOKOMACLL-
TabHOro UM CUCTEMATUYHOTrO Hamafy MOXe BUpa)<kaTuCsA, ane He oOMeXyeTbcA TakuMmu GopmMamMm fAK:
3rBaNTyBaHHA, 30Kpema BariHasibHe Ta aHaflbHe NMPOHMKHEHHA YaCTUHOM Tina abo 06’ekTom, abo opasnb-
He MPOHUKHEHHSA CTaTEBUM OPraHOM AIK MOPYLUHUKA, TaK i XKepTBY; NOrpo3u Ta cnpobu 6yab-akoi opmu
3rBanTyBaHHA abo NOrpo3u Ta cCNpo6u iHLWNX CeKCYanbHMX Hanagdis; KaniLTBo XiHOUMX reHiTanii, 3oKpe-
Ma KaniuTteo NixBu, CTaTeBUX ry6, KNiTopa, KaniuTBo rpyaen Ta CockiB, KaniuTeo abo BifCikaHHA YONOBiUMX
reHitanin, abo iHWi TMNKM HacMNbCTBa NPOTK CTAaTEBMX OPraHiB; CeKCcyanbHe pabcTBo, 30Kpema LWobHe
pabcTBO abo no3alwnobHe CRIBXKUTTSA; CEKCyanbHe KaTyBaHHS, 30KpeMa YparkeHHs reHiTaniii enekTpumy-
HUM CTPYMOM ab0 CTUCKAHHA COCKIiB, abo NpMMYyC AMBUTUCA Ha CeKCyalibHY Hapyry HaZ MapTHEPOM uum an-
TUHOIO; MPVMYCOBa NPOCTUTYLIifA; NPUMYCOBa BariTHICTb; NPYMYCOBa CTepuiallia Ta npMMycoBuin abopT;
NPUMyCOBe OrOfIeHHA, TOPTYPU CEKCYallbHOIO XapaKkTepy ToLwo [5].

BignosigHo Ao cT. 8 PMcbKoOro ctatyTy Mi>KHapOAHOIo KPUMiHabHOTO Cydy CeKCyasibHe Ta FeHAepHO
3yMOBJ/IEHE HAaCUNbCTBO (3rBanTyBaHHA, MPUMYC O NPOCTUTYLIi, MPUMycOBa CTepusi3alia Ta iHWi Buan
CEeKCyanbHOro HacUNbCTBA) Nif Yac BiHWY, AKI € rpyouM nopyLlueHHAM PKeHeBCbKOi KOHBeHLT 1949 poky
NpPO 3aXMCT LUBINbHOIO HAaCeNEeHHs Nif Yac BiIHW € BINCbKOBUM 3/104MHOM [2; 6].

Y KoHBeHLii Npo 3axXuCT UMBINbHOIO HaceneHHs Nif Yac BiiHM 3aKpinfeHo, LWo LKMBifbHI 0coby Ha OKy-
NnoBaHili TepuTOpii MalTb NPaBo 3a Byab-AKMX 06CTaBMH, Ha 0COOGUCTY MoBary, NoBary 10 CBOEI YecTi,
npaBa Ha cimM'to, iXHiX penirinHnx nepekoHaHb Ta 06PsAAIB, 3BUYOK Ta 3BMYAIB. [Jo HUX 3aBXAW CRif cTa-
BUTWCA N'YMaHHO 1 3axuLaTi iX, 30KpeMa, Bif 6yb-AKOro akTy HacMIbCTBa UM 3ansAKyBaHHsS, Big obpas
Ta LiKaBOCTi HaToBMNy. He gonycTMmmm € 6yab-aKke 3a3iXxaHHA Ha IXHIO YeCTb, i, 30Kpema, BUMHEHHS 3rBas-
TyBaHHSA, NPMMYLLYBaHHA AO NPOCTUTYLIT UM Byab-AKOT iHWOI GOpMM NOCAraHHA Ha IXHIO MOpPanbHICTb
(cT. 27). CynepeynTb HOPMaM MiXKHapPOAHOIO 3aKOHOAABCTBA i 3aCTOCYBaHHA Gi3UYHOIO YN MOpPaNbHOIO
npumycy (ct. 31) [6].

Ba)kn1Bo 3a3HaUNTK, WO CbOroAHI MAaEMO AMCOanaHC MiX 3aKpinieHUMN Ha nanepi npasunamm BegeH-
HA BiliHW Ta TOrO, WO B AiNCHOCTI BiOyBaeTbCA Ha NONi 600 Ta B OKYNOBaHUX HaceNIeHNX MyHKTax YKpaiHu.
OnpuniogHeHi odilinHi AaHi WOAOo 3BiNIbHEHUX Bif POCICbKMX OKYMAHTIB MIiCT, AaloTb NigCTaBU CTBEPLAXKY-
BaTW, WO OCTaHHI BUKOPUCTOBYIOTb CEKCyallbHe HAaCUIbCTBO AK TaKTWKY Ta CTpaTerilo BeAeHHA BilHN, AK
36poto BillHW Ta AK NPOAB TEPOPUCTUYUHOI AisnbHOCTI. MacluTab, cMcTeMaTUYHICTb Ta NOWKNPEHICTb LbOro
ABMLLA Ha OKYMOBaHUX TEPUTOPIAX CBIfUNTD, O POCINCbKI BiiCbKOBI BUKOPUCTOBYBaW Lie He nnLue 3a-
paau cekcyanbHOro 3aflOBOMIEHHS, TYT He MAeTbCA MPO eKCLeC BMKOHABLUA. 3rBanTyBaHHA Ta iHWi dpop-
MU CeKCyarlbHOro HaCUbCTBa BUMHAIOTbCA ANA 3aNAKYBaHHA, TePOPU3YBAHHA HaceNeHHs, AeMOHCTpaLil
BJTACHOrO JOMiHYBaHHSA, NepeBaru, 3HauyLOCTi, CBOEI CUNW Ta NPUHUMKEHHA YKPaTHLiB.

MigTBEpAMXEHHAM TOrO, WO CeKcyalibHe HacUNbCTBO BUKOPUCTOBYETLCA Ha Ui BillHi AK 36pon cBia-
YNTb Te, WO AOCUTb YaCTO BOHO NMOEAQHAHE 3i 3HYLLAHHAM, TOPTYPaMU Ta BUMHAETbCA B MPUCYTHOCTI fiTen,
L0 CNPVYNHAE HaA3BNYANHO TAXKI TPaBMU Ta CTparkgaHHA. besnpeLedeHTHM NOPYLIEHHAM BUMOT MiXK-
HapoAHWX JOKYMEHTIB € iHdopMaLlisf, Lo Ha OKYNOBaHWX TEPUTOPIAX CUCTEMATUYHMMU € BUNAZKNM 3rBas-
TyBaHHA JiTeln 060x cTaTten. Bpaxatounm paktom BiltHU PO npoTn YKpaiHu € Te, Wo nepeciyHi pociaHu
Ta BiJoMi pOCilicbKi MeflifiHi 0coby BMNPaBLOBYIOTb CEKCyalibHe HAaCUIIbCTBO, CKOEHE CMiBBITYM3HUKAMMU.

Ha Hawy gymKy, Le cBiunTb He TiNbKM NPO HalBUCOKWIA piBeHb iHdopMauiliHoi nponaraHan B PO,
AKUN 6yB CNpAMOBaHNIA Ha JONYCTUMICTb BYAb-AKOro HacUNbCTBa HaZ YKpaiHUAMY, ane 1 Npo Mopasb-
HUI 3aHenag BCi€l pOCiCbKOI Hauii, AKa He 34aTHa Hi A0 NIOAAHOrO CTaBNeHHA A0 iHWWX noden, Hi fo
CMiBYYTTA, Hi 4O KPUTUYHOIO MUCSIEHHS, Hi 4O BIAaCHOT AYMKM Ta peasibHOI OLiHKM cuTYyauil.

CekcyanbHe HacCMNbCTBO Mif Yac BiiHM B YKpaiHi MOEAHaHe i3 3aCTOCYBaHHAM TakMX METOAIB BMANBY
Ha NIOANHY AK: CeKCyasibHi TOPTYPW, NPUHUMKEHHSA, YMUCHE 3apaXXeHHA BEHEPUYHNUMY 3aXBOPIOBAaHHAMM,
NpPUMyC [0 CMOMAAAHHA CEKCYanbHOro HacUbCTBA LWOAO iHWMX Nofei, NOrpo3n 3reanTyBaHHAM abo
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CeKCyanbHUM HaCU/IbCTBOM, PO3AAraHHA, YTPUMaHHA NOSIOHEHMX ab0 3apyyYHUKIB YONOBIKIB Ta XKIHOK B
OAHOMY MpUMiLLeHHi Towo [7].

3a 0diuiiHMMKM NOBIGOMNEHHAMN YNOBHOBaXeHOro BepxoBHoi Pagu YKpainum 3 npas ntoguHum J1. Je-
HUCOBOI CEeKCYanbHe HacUNbCTBO € HULWLIBHO 36poeto PO y BilHi npoTun YkpaiHu. OdilinHo noBigomneHo
Npo TaKi BUNagKM cekcyanbHNX 3HYLLaHb: ABAALUATUPIYHY BariTHY XIiHKY 3rBasTyBanv ABa POCIiNCbKUX Bi-
CbKOBMX, B HAC/iAOK YOro BOHa BTpaTuna guTuHy (IpniHb); 20-piuHy AiBUMHY 3rBanToBaHO OApa3sy TPboMa
okynaHTamu (IpniHb). Mpo piBeHb MOpanbHOro 3aHenaay Ta BigCyTHOCTI 6yAb YOro NOAAHOIO y OKYMNaHTIB
CBiAUUTDL Te, WO BUABNEHI GaKTN CceKCyaslbHOro HaCUNbCTBa Haa AiTbmu: 14-piyHa AiBUMHKA 3rBaNiTOBaHa
n'ATbMa oKynaHTamu; 11-piyHOro xonymMKa 3rBanToBaHO Ha OYax y Mamu, AKY NPUB'A3anu Jo CTinbus,
wo6 BoHa ausunaca (byya) Towo [8].

Cnig 3a3HaumnTy, WO Mi>KkHapoAHe CMiBTOBAPUCTBO 3aHEMOKOEHE MPOOIEMOIO NMOLNPEHHA CEeKCYyanb-
HOrO HaCUNbCTBA, NMOB'A3aHOO 3 KOHPNiIKTOM. Tak, y »0BTHi 2000 p. Pagoto be3nekn OOH 6yna yxsaneHo
pe3ontouito 1325, Aika 3aKnana 0CHOBHUIA GyHAAMEHT MiXXHapoAHOT 3aKoHoAaBYoi 6a3m 3 NUTaHb iHTepe-
CiB »KiHOK, MMpPY Ta cBiTOBOI 6e3neku. B Pesontouii 1325 6yno 3a3Hava€eTbCA, CaMe Ha LMBINIbHOMY Hace-
NeHHi, 0coBNMNBO XiHKax Ta AiTAX 0COGNNBO HEraTMBHO BiAOMBaOTbCA HACNIAKN BIICbKOBUX KOHOIKTIB.
MilleHHI0 CTaloTb AK XKiHKM Ta BiTW, AKI 3aNMLLUAKNCA Ha OKYMNOBaHil TepuTopii, Tak i BUMYLLEHi BixkeHL,.
Byno uiTko HaronoLueHo, Lo came AeprKaBy HECYTb BiANOBIAaNbHICTb 3a 6e3KapHiCcTb 0Cib, BUHHKX B re-
HoUMAI, 3M10UMHaX NPOTW IIOAAHOCTI Ta BiICbKOBMX 3/104MHAX, BK/IOYAOUM 3104MHN, MOB'A3aHI 3 CeKCy-
aNbHUM HaCUIbCTBOM Ta iHWKMKM GOpPMaMM HACMMbCTBA OO KIHOK Ta AiBYaT. 3a3Havyanocs, Wo Ha Ui
3/I0UYMHY He MOLWMPKETLCA aMHiCTiA. Haronowysanocs, wo BCi CTOPOHU 36pONHNX KOHONIKTIB MOBUHHI
3aCTOCOBYBATU CnewianbHi 3aX0Au Aa 3aXUCTY KIHOK Ta iBYaT Bifj reHAepHO 3yMOBNEHOro HaCWUibCTBa,
0co6nMBO Bif 3rBanTyBaHHA Ta iHWMX GOPM HACUNBbCTBA, AKE BUNHAETLCA B yMOBaX 36pONHOr0 KOHONIKTY
(n. 10) [9].

Y Pe3ontouii Pagn besnekn OOH N2 1820, Aky 6yno npuiHato y 2008 p. nigKpectoBanocs, Wo ceKcy-
anbHe HaCUNbCTBO, KON BOHO BMKOPUCTOBYETLCA ab0 3a0X0UYETLCA AK TAaKTUKA BiIHM HABMUCHO NPOTK
LUMBINbHOro HaceneHHs abo B pamkax MowmpeHnx abo cuctemaTMUHKX HanadiB Ha UMBINbHKX OCib, 3aaT-
He 3HaYHO MOCUNIUTY 0O6CTAHOBKY B Mepiof 36pONHOro KOHPMIKTY | MOXe nepelukoaaTu BiAHOBEHHIO
MiXHapogHoro mupy Ta 6e3sneku [10].

BaxKnvBUM KPOKOM Y MPOTUAiT CeKCYyanbHOMY HacUbCTBY, MOB'A3aHOMY 3 KOHNIKTOM CTana cxBasieHa
y KBiTHi 2019 p. Papgoto be3nekn OOH Pe3ontouia N2 2467 (2019) no 3anobiraHHIO CeKCYanbHOro Hacuslb-
CTBa Mia yac 36poriHoro KoHobNiKTy. Y pesontodii (n. 30) Papa be3nekn OOH 3aknunkKae CTOPOHM KpuMiHa-
Ni3yBaTu cekcyasibHe HaCUNIbCTBO B KOHGMIKTHUX Ta B MOCT KOHGAIKTHUX CATYaLlifAX Ta He MOoLIMpPIoBaTy Ha
Ui 3M10UYMHM NOSIOKEHHA NPO amHicTito [11].

3 NpuBOAY BULLE3a3HAYEHOrO BigMITMMO, WO Ha CbOFOAHILWHIV AeHb B YKPaiHCbKOMY 3aKOHOAABCTBI
BiicyTHA Knacudikauia ¢opm cekcyanbHOro HaCUNbCTBA BiANOBIAHO A0 PYMCbKOro cTaTyTy MikHapoga-
HOro KprMiHanbHoro cyay. To6To B »KOA4HOMY YMHHOMY HOPMaTVBHOMY AOKYMEHTi He nepenbayeHo, wo
CeKcyasnbHe HaCUNIbCTBO MOXKe BMpaxKatuca y Gopmi 3reanTyBaHHsA, CEKCyanbHOro pabctaea, npumycy o
NPOCTUTYLi, NPMMYCOBOT BariTHOCTi, MPMMYCOBOI CTepui3aLii Towo. Ha Haluy AyMKY, Lie MOB'A3aHO 3 T!M,
o YKpaiHoto He paTudikoBaHMi PUMCbKMIA CTaTyT MiXXHapPOAHOIO KPMMiHaIbHOTO CyAY, Ta HEFOTOBHICTb
3aKOHOZaBLA NPAMO O3BYUUTU CKNAAHY Y PerynoBaHHi Ta 3anobiraHHi npobnemy ceKcyanbHOro Hacusib-
CTBA, NOB'A3aHOIO 3 KOHMNIKTOM.

MopAa 3 LM, YNHHUA KpUMiHaNbHUI KOAEKC YKPaiHU He MiCTUTb OKpeMoi HOpMK, AKa 6 BCTaHOBIO-
Basia BifNoBifaNbHICTb 3a CEKCYaNbHe HACUIbCTBO, MOB'A3aHe 3 KOHPIKTOM, AK Liboro BuMarae n. 30 Pe-
3ontouii Paga besnekn OOH N2 2467 (2019). OgHak, ciif 3a3HaumTy, WO 3aKOHOAABLAMM PobnsSTbCA NO3K-
TUBHI KPOKMU B LibOMY HanpAMKy. Tak 20.05.2021 p. 6yno npunHATO NpoeKT 3akoHy N° 2689 Big 27.12.2019
p., AKAM 3rBanTyBaHHA, CEKCyallbHa eKCriyaTauid, NPMMyLIYBaHHA A0 3aNHATTA NPOCTUTYLIED, MPUMYCO-
BOI BariTHOCTI, NpUMyCOBOI cTepunisadii abo Oyab-AKUX iHWKX GOPM CEKCYanbHOro HaCUIbCTBA BU3HA-
€TbCA BOEHHUM 3/T0YMHOM Ta 3/I04UHOM NPOTU NOAAHOCTI (cT. 438 Ta 442" KpnmiHanbHOro Kogekcy Ykpai-
HK) [12]. OfHAK 3aKOHHOT CUAK 3raflaHnii 3aKOHOMPOEKT He HabyB, OCKiNbKM 3 7 nunHaA 2021 poKy NpoekT
3aKOHY 3HaxoAmMTbCA Ha nignuci y lNMpe3npeHTa YkpaiHu.

OcKinbKn KpMMiHanbHe 3aKOHOZABCTBO He MICTUTb OKPEMOI CTaTTi 3@ CeKCyalibHe HaCUJIbCTBO, MOB'A-
3aHe 3 KOHPNIKTOM, BiNoBiAHO He BeAeTbCA i KpUMiHaNbHa CTaTUCTMKA LWOAO LnX 31104UHIB. Lle ycknaa-
HIO€ NpoLiec 06MiKy, aHanisy, KOHTPOJIO 3a PO3CifyBaHHAM Ta MPUTATHEHHAM [10 BiANOBIAANbHOCTI BUH-
HUX OCib.

Takox, y €EQMHOMY peecTpi AOCYAOBMX PO3C/ifyBaHb HeMae Oyfb-AKOI BiAMITKM NPO HaCWIbCTBO,
noB’A3aHe came 3 BiliCbKOBMM KOHPNiKTOM. Lle npu3BoanTb 0 TOro, WO TaKi 3104MHM ry6naTbCA B 3arasib-
Hill CTaTUCTMLi BUMHEHVX 3NI0UMHIB. BillcbkoBMIA KOHONIKT Ha cxogi YKpaiHu TprBae 3 2014 p., rpoMaachKi
Ta NpaBO3axM1CHi opraHisauii 3aaBnANAM Ha NPOTA3i BCiX LMX POKiB MPo $aKTN BUMHEHHSA CEKCYaNibHOrO Ha-
CUNbCTBA, MOB'A3aHOr0 3 KOHGMIKTOM, OHAK Ha XaJb, »K04HOro odiLifiHO 3apeeCTPOBAHOIO 3/10YMHY Ta
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YKOAHOI 3aCyA>KeHOT Ta NOKapaHOoi 0CO6M 3a BUMHEHHS LibOro, Hafi3BMYaNHO NPUHN3NBOIO, X)XOPCTOKOro
Ta HaA3BUYAMHO TAXKKOrO 3a BM/IMBOM Ha NoCTpaxaany ocoby, 3/1I04MHY HEMAE.

TakvM YMHOM, pe3loMyoU BULLEBUKNALEHE, MOXKEMO 3POOUTN HAaCTYNHIi BUCHOBKMI:

1. CeKkcyanbHe HaCUNIbCTBO, MOB'A3aHe 3 KOHONIKTOM, fIKe 3aCTOCOBYETbCA Ha TepuTopii YKpaiHu,
BMKOPUCTOBYETbCA BiicbKoBUMM PO AK TaKTMKa Ta cTpaTerif BiiHY, a TakoX AK ii 36 posi.

2. KpumiHanbHui KogeKc YKpaiHy HeobxigHO JOMOBHUTY OKPEMOLO CTaTTel, fika Nepeabavyatume Kpu-
MiHanbHY BiiNOBiAANbHICTb 3a CeKCyanbHe HaCUNbCTBO, MOB'A3aHe 3 KOHPNIKTOM. [py YoMy Lieli 31104MH He
NOBWHEH MaTW CTPOKIB ABHOCTi Ta HAa HbOIO He NOLUNPIOETLCA MONOMKEHHA MPO aMHICTi0. HaABHICTb oKpemo-
ro ckfagy 3M04MHY 3a CeKCyallbHe HaCUNbCTBO, MOB'A3aHe 3 KOHGIKTOM J03BONTL 3p0obuTU Lo Npobnemy
BMAMMOLO, HaZlaTL 1 LdPOBOro BMpa3sy, a TakoX NiATBEPAUTY HAABHICTb L€l NPO6ieMmn B Cy4aCHOMY XUTTi.
Jlnwwe 3a HAABHOCTI LIbOTO CKMafy 3M104MHY CTaHe JOCTYMHUM PO3C/lifyBaHHsA Ta 3arnobiraHHaA «enigemii cekcy-
aflbHOrO HaCWbCTBA, MOB'A3aHOTO 3 KOHPNIKTOMY, ika MOLUMPUACcA TepuTopieto YKpaiHu 3 24 ntotoro 2022 p.

3. Cuctema MiXKHapOZHOIo 3aKOHOABCTBA BUABMIACA Helli€3aTHO B acneKTi CBOro 3anobi>kHoro
BM/IMBY Ta CTPMMYyBaHHi CTOPOHU 36POIMHOT arpecii WoJo BUMHEHHSA CEKCYasIbHOrO HacWbCTBa Nif Yac
BiNCbKOBUX KOHONIKTIB. PocilicbKe BiicbKOBe KEPIBHULTBO He NULLE He 3a60POHAE CBOIM BiINCbKOM BYM-
HATN CeKCyasibHe HaCMNbCTBO, MOB'A3aHe 3 HACUJIbCTBOM, aNe 1 AOMYyCKa€E MOro 3aCTOCYyBaHHA B AKOCTI
36poi BillHW.

4.  OcKinbKv HOPMaTMBHO MUTaHHA BiANOBIAANBHOCTI Ta 3anobiraHHA CeKcyanbHOMY HaCWUbCTBY,
NoB’A3aHOMY 3 KOHQIIKTOM, He BPerynoBaHo, Ha CborofHi B YKpaiHi BiaCyTHA UinicHa cucTema 3anobi-
raHHA Ta npoTuail LboMy ABULLy. Ha Hale nepeKoHaHHA crcTemMa 3anobiraHHA Ta NPOTUAiT cekcyanbHOMY
HaCUNbCTBY, NOB'A3aHOMY 3 KOHGNIKTOM, MOBMHHA BKJIOYATU aHani3 3akOHOAABCTBa Ha NpeAMeT Bigno-
BiIHOCTi BMMOram MiXXHapOAHOIo KPMMiHasIbHOrO NMpaBa; BU3HAYE€HHSA 3M104MHIB, BUAIB BiANOBIAaNbHOCTI,
npasw, NOPAAKY, Npoueayp Ta [OKa3yBaHHA; BU3HaUYeHHA Cy0’eKTiB B3aeMogii y cdepi 3anobiraHHsa Ta
NPOTUAIT CeKCyaJIbHOMY HaCUNbCTBY B YMOBaX KOHQNIKTY; MPOBeAEeHHA HaBYaHb, TPEHiHTiB, 0OMiH JOCBI-
LOM; po3pobKa Ta GyHKLiOHYBaHHA MexaHi3My HaflaHHA 4ONOMOru (MaTepianbHOI, MOPanbHOI, MCUXONO-
riYHOI, MeMUYHOI TOLLO) »KepTBaM CeKCyarlbHOro HacUbCTBa, NOB'A3aHOro 3 KoHbNiKTOoM, Towo. HagaHa
Jornomora noBuHHa 6y T peneBaHTHOIO Til WKOZI, AKa 6yna 3anofisHa »KepTBi 3104UMHY.

5. TepekoHaHi, BUxXoaaum 3 peanin CbOroAeHHA Ta Cy4yaCHUX BUKIIVIKIB, AepKaBHa NOJITMKa LWOAO
NPOTUAil CEeKCyanlbHOMY HaCUIbCTBY, MOB’'A3aHOMY 3 HACUJIbCTBOM, MOBMHHA PO3BMBATNCA Y [BOX BEKTO-
pax: 1) NPUTArHeHHA BMHHUX A0 BignNoBifanbHOCTI, 3abe3neyeHHA CBOEYACHOrO, CNPaBeINBOro Ta He-
BiZIBOPOTHOrO MoKapaHHsA, TOOTO LWAXOM 3MiLIHEHHA IHCTUTYTIB 6e3neKkn Ta NpaBocyaas i 2) HagaHHA
LOMOMOrM XepTBaM HacUIbCTBa (MednYHa JONOMOra, CNPUAHHA HaAaHHA CBOEYACHOT PenpOAyKTUBHOI
LOMOMOrY »KepTBaM HaCcWUNbCTBa, AKI 3aBariTHINM B HacNifoOK 3rBanTyBaHb, poboTa 3 NCUXONOroMm, Po3-
rNAL MATaHHA NPO MOXKNMBICTb HalAaHHA IHBaNIAHOCTI B HACNIAOK MEPEXUTOrO CeKCyaslbHOro HaCUNbCTBa,
NoB’'sAA3aHOro 3 KOHQIKTOM) TOLLO.

'AHomauiﬂ.

Y cTaTTi fOCNIAXKYETbCA CyyacHa NapagmMrma CekCyanbHOro HaCUIbCTBA, MOB'A3aHOMO 3 KOHMNIKTOM.
ABTOPOM HaronowWyeTbCA, WO MEepLIONPUUYNHOI0 Ta PYLLINHOI CUIOK CEKCYyallbHOrO HaCWUIbCTBA, AKe
BUMHAETbCA AK Mif Yac BillHU, TaK | MUPY, € reHaepHa HepiBHiCTb. CeKCyanbHe HaCUIbCTBO, MOB'A3aHe 3
KOHPNIKTOM, fIKe BUMHAETbCA Ha TepuUTOopii YKpaiHU, BUKOPUCTOBYETLCA BiicbKoBUMK PO AK TakTUKa Ta
CTparteris BillHW, a TaKOX AiK i 36pos. ABTOP JOBOAUTD, L0 CeKCyasibHe HaCUSIbCTBO, MOB'AA3aHe 3 KOHPNIK-
TOM € BOEHHVM 3/T04MHOM, 3/I04MHOM MPOTU NIIOAAHOCTI Ta aKTOM reHoLmay.

'Annotation.

The article examines the current paradigm of sexual violence related to conflict. The author empha-
sizes that gender inequality is the root cause and driving force of sexual violence perpetrated in both war
and peace. Sexual violence related to the conflict in Ukraine is used by the Russian military as a tactic and
strategy of war, as well as its weapons. The author argues that sexual violence related to conflict is a war
crime, a crime against humanity and an act of genocide.

'References:

1. Conflict-related Sexual Violence. United Nations. URL : https://peacekeeping.un.org/en/conflict-
related-sexual-violence// (nata 3BepHeHHaA: 10.04.2022).

2. PyMCbKUI CTaTyT MiXXHapogHoro KpumiHanbHoro cygy. OOH. 17.07.1998. URL : https://zakon.rada.gov.
ua/laws/show/995_588#Text/ (naTa 3BepHeHHA: 08.04.2022).

131



§‘ Visegrad Journal on Human Rights

132

3. Inter-agency Standing Committee, 2015a. Guidelines for Integrating Gender-Based Violence
Interventions in Humanitarian Action: Reducing risk, promoting resilience and aiding recovery, p. 3 https://
www.unwomen.org/ (gata 3BepHeHHaA: 10.04.2022)

4.  HacnnbCTBO MPOTM XKIHOK — IHTVMHUI MAapTHeP Ta CeKCyallbHe HAaCUNbCTBO MPOTU XiHOK: IHpopma-
LiHUN 6loneTeHb. XeHeBa: BcecBiTHA opraHisalis oxopoHu 3gopos’a. 2016. C. 17.

5. MiXHapoaHu1iA NPOTOKON i3 JOKYMEHTYBAaHHA Ta PO3CNigyBaHHA CEKCyaslbHOrO HacUIbCTBA B KOH-
¢onikTi Kpalwa npakTvika AOKYMEHTYBaHHA CEKCYaslbHOrO HAaCWUbCTBa fAK 3/I0UMHY ab0 MOPYLUEHHSA MiX-
HapogHoro npa.a. MiHicTepcTBO 3akoppoHHMX cnpaB Benukoi bputanii. 2017. URL: chrome-extension://
efaidnbmnnnibpcajpcglclefindmkaj/viewer.html?pdfurl=https%3A%2F%2Fwomenua.today%2FUWC-
library%2Funwomen%2F37-International_Protocol_2017_2nd_Edition_UKR.pdf&clen=7700281&chunk=true
(naTa 3BepHeHHs: 12.04.2022)

6. KoHBeHLUiA Npo 3aXUCT UMBINbHOrO HacesneHHA nig yac BiHW. KeHeBa. 12.08.1949. PatndikoBaHo
03.07.1954. URL : https://zakon.rada.gov.ua/laws/show/995_154#Text/ (nata 3BepHeHHA: 10.04.2022)

7. TeuyeHko KatepwmHa. URL : https://www.facebook.com/GovernmentCommissionerforGenderPolicy
(nata 3BepHeHHs: 10.04.2022)

8. [JeHucoBa Jlogmuna. URL : https://www.facebook.com/denisovaombudsman pata 3epHeHHs
08.04.2022 (nata 3BepHeHHA: 07.04.2022)/

9.  Pesontouia 1325 (2000), yxsaneHa Pagoto be3aneku Ha i1 4213-my 3acigaHHi, 31 xoBTHA 2000 poky OOH.
URL : https://zakon.rada.gov.ua/laws/show/995_669#Text (nata 3BepHeHHA: 06.04.2022)

10. Resolution 1820 (2008) Adopted by the Security Council at its 5916th meeting, on 19 June
2008. S/RES/1820 (2008). URL : chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/viewer.
htmI?pdfurl=https%3A%2F%2Fwww.securitycouncilreport.org%2Fatf%2Fcf%2F%257B65BFCF9B-6D27-
4E9C-8CD3-CF6E4FF96FF9%257D%2FCAC%25205%2520RES%25201820.pdf&clen=40202&chunk=true.
(naTa 3BepHeHHsA: 09. 04.2022)

11. Pe3ontounna 2467 (2019), npuHaTaa CoBeTom besonacHocTu Ha ero 8514-m 3acepgaHun 23 anpens 2019
ropga S/RES/2467 (2019). URL : chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/viewer.htmI?pdfurl=h
ttps%3A%2F%2Funrcca.unmissions.org%2Fsites%2Fdefault%2Ffiles%2Fresolution_2467_2019_s-res-2467_
ru.pdf&clen=274853&chunk=true/ (nata 3BepHeHHs: 10.04.2022)

12. Tpo BHeCeHHA 3MiH [0 AeAKMX 3aKOHOAABYMX aKTiB YKpaiHW LWOAO iMnaeMeHTauii HOpm Mi>KHapO[HO-
ro KpMMiHanbHOro Ta rymaHiTapHoro npasa. BepxoBHa Paga Ykpainu. MNpoekt 3akoHy. URL http://w1.c1.rada.
gov.ua/pls/zweb2/webproc4_1?pf3511=67804 (gaTta 3BepHeHHs: 12.04.2022).

Rufanova Viktoriia,
Ph.Din Law, Docent,

Senior Lecturer, Department of Criminal Law and Criminology,
Dnipropetrovsk State University of Internal Affairs
(Dnipro, Ukraine)

ORCID ID: 0000-0002-1125-6277
e-mail: viktoria-dn@ukr.net



V LEGAL CONCLUSIONS OF THE SUPREME
COURT IN ADMINISTRATIVE PROCEEDINGS
AND THEIR SIGNIFICANCE IN JUDICIAL
LAW ENFORCEMENT

lMpaeoei sucHoeku BepxoeHoz2o Cydy e aOMiHicmpamueHoOMYy
cydo4YuHcmei ma ixHe 3Ha4eHHs1 ¥ cyO080OMY rnpaeo3acmocyeaHHi
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npasosi sucHosku, BepxosHut Cyo, admiHicmpamugHe Cy004YUHCMB0, KacauyiliHe NpO8AOXKeHHS,
cydose npaso3acmocy8aHHH.

'Hoc-raHOBKa npo6nemu. BepxosHuint Cyg B YKpaiHi € cyaom, AKUIA yxBasoe ocTaTouHe CyfoBe
pilleHHs, Wo 3aBepLuye po3rAg CyfoBoi cnpaBu. OCTaTOYHICTb Ta BMpILLANbHWIA BMNB Ha BUPILLEHHA
CnpaBy 3yMOBJ/IIOE HEOOXIAHICTb GOPMYBaHHA EANHOI NMPABO3aCcTOCOBHOI NPaKTUKK Yy AepaBi. MpoTtu-
NEXKHi CY[0Bi PilUEHHA Y CXOXNX MPaBOBIfHOCUHAX PYMHYIOTb ifeto PiBHOCTI, 3aKOHHOCTI, PiBHONPABHOCTI,
NpaBOBOI AepKaBu, MPU3BOANTL A0 NPaBOBOI HEBU3HAYeHOCTI. Lie 3ymoBntoe HeobxigHicTb dopMyBaHHA
€QHOCTI CyfoBOI NPaKTUKN, AKY Ma€ 3abe3neuyBaTty BepxosHuin Cyp AK HalBuMLLa CYAOBa iHCTaHUiA. 3a-
6e3neyeHHn TaKoi E4HOCTI MOXKJIMBE Yepes 3aCTOCyBaHHA OHAaKOBYX MiAXOAIB A0 BMPILUEHHSA cnpas., of-
HaKOBOrO MiAxoAy AnA BCiX Cy6'eKTiB, BUpPILLEHHA CyIOBOI CNpaBu He MaEe OyTn NOTEPEELD, fKa 3aNeXunTb
BiJ KOHKPETHOrO CYAAi, AKN po3rnAagae cnpasy. Libomy cnpuae iHCTUTYT NpaBoOBKX MNO3MLi Ta BUCHOBKIB
BepxosHoro Cyay. HeobxigHicTb BpaxyBaHHA NpaBoBMx no3uuii BepxosHoro Cyay cnpuse ctabinbHoCTi
npasa i NpPaBO3acTOCOBHOI MPAKTUKN 3arasiom.

CraH gocnigKeHHA. [TMTaHHA NpaBoOBOI NPUPOAN MPaBOBUX BUCHOBKIB BepxoBHoro Cyay nigHimanu
y CBOIX NpavuAx Taki BYeHi, Ak |.B. bacara, I.B. benuyH, A.l. bitos, A.B. TprHboBa, H.I. [iank, B.B. PewoTa, .M.
PomaHiok, M.M. ¥nbmep, C.B. LeBuyk, M.M. LLymuno Ta 6arato iH. MpoTe ue nuTaHHA i Hagjani BUMarae
3[iICHEHHA KOMMIEKCHMX Ta MPYHTOBHMX HayKOBUMX MOLUYKIB Ta OCHigXKEHb.

MerTolo gocnipKeHHA € NpoaHanisyBaT NpaBoBYy NPUPOAY NPaBOBKX BUCHOBKIB BepxosBHoro Cyay B
aAMiHICTPaTMBHOMY CyJOUYMHCTBI Ta NpouecyasbHUN NOPAJOK BiACTyNy Bif HUX.

Buknapg ocHoBHOro martepiany.

A. B. TpuHbOBa BM3Hayae, WO Nif NPaBOBUM BUCHOBKOM HeOOXiIHO pO3yMiTu OLiHKY NpaBoBoOi pe-
aNnbHOCTI, CUCTEMY NPaBOBUX apryMeHTiB, AKi € OCHOBOK HOPMOTBOPYOI, CYAOBOI Ta NPaBO3aCTOCOBHOI
aianbHocTi [3, c. 9].

Ha gymky C. C. KonobalukiHa npaBoBMIA BUCHOBOK AABNAE COBOI0 CCTEMY NepeKoHaHb cyb'ekTa npo
AKOCTI, BNAaCTMBOCTI Ta iHLLI XapaKTepuCTUKM JOCNigXKyBaHOro ABMLLA, npouecy [7, c. 8-9].

H. I. igmk Ta I. B. becara goxoasaTb BUCHOBKY, WO Mif NpaBoBMMN BUCHOBKaMu BepxosHoro Cyay y
aAMIHICTPATUBHUX CNpaBax MOXHa BBakaTy 3arasibHOOOOB'A3KOBI NPaBOBi HACTaHOBY, AKI GOPMYOTbCA
BepxoBHum Cygom y npoueci 3gifncHeHHA HUM 0iLiiHOrO Ka3yanbHOro TAyMayeHHs HOpMaTMBHO-MpPa-
BOBUX aKTiB, 34iNCHIOBAHOrO Npu nepernagi CyAoBMX pilleHb B afMiHICTPaTMBHUX cnpaBax [5, ¢. 156].
HeobxigHO Haronocutu, Wo npaBoBUii BUCHOBOK BepxoBHuin Cyn moxe chopmyBaTti He nmLue nig yac
nepernagy CygoBMX pilleHb AK anefAuinHa Y/ KacauiliHa iHCTaHUiA, afe n Npu po3rniagi cnpas y AKOCTI
cyay nepLuoi iHcTaHUii, Wo He BigobpaeHo y BULLe3a3HaYeHOMY B/3HAUEHH.

B. Cepatok Ta A. babili BU3Hauunm 3HauYeHHA BUCHOBKY, AK/MMW OMepyoTb NpoLecyasnbHi Kogekcu, 30-
Kpema LMK YkpaiHn, AK-0T: yMOBMBIf, CyAly; BUCHOBOK eKCMepTa; BUCHOBOK Cy6'eKTa BNaiHMX NMOBHOBA-
XKeHb; CKNagoBa Pe30/I0TUBHOI YaCTUHN CYJOBOTO PilleHHA — BUCHOBOK CYAly MO CyTi MO30BHMX BUMOT,
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BMMOT anensuiiHoi abo KacauiliHOi cKaprui; BUCHOBOK LLIOAO 3aCTOCYBaHHA HOPMY NpaBa y NogibHUx npa-
BOBIJHOCMHAX, BUKNageHn y noctaHoBi BepxosHoro Cyay [13].

3akoHofaBeLb He fla€ BM3HAUYEHHS, WO C/if PO3yMiTy Nif MPaBOBOIO MO3ULIEI Y/ NPaBOBMM BMCHOB-
KOM, HEe PO3MEXOBYE iX, MPOTe BXKUBAE Lii TePMiHM Yy 6araTbOX HOPMaTMBHUMX aKTax.

Y 3akoHi YkpaiHu «[po KoHctutyuinHmin Cya YkpaiHn» 3aKoHOAaBeLb BXMBaE TEPMiH «IOpUANYHA No-
3uuia» KoHctutyuinHoro Cyay. Y CT. 92 BuLIeBKa3aHOro 3aKoHy xoua 1 Hemae aediHiuii Lboro noHATTA,
NpoTe BKa3aHo, L0 BOHa BMKNAAAETbCA Y MOTMBYBaSIbHI Ta/abo pe30soTUBHIN YaCTUHI pilleHHs, BUC-
HoBKY. Kpim Toro, nepegbayeHo npaso Cyny po3BMBaTh i KOHKPETM3YBaTW IOPUANYHY MO3ULII Y CBOIX
HaCTYMHUX aKTax, 3MiHIOBaTV lopuanyHy nosudito Cyay B pasi CyTTEBOI 3MiHM HOPMATMBHOIO PerynioBaH-
HA, AKUM KepyBaBcs Cya npu BUCIOBNIEHHI Takoi No3uLii, abo 3a HaABHOCTI 06'€EKTUBHMX NigCTaB Heobxia-
HOCTi MOKpPaLLEeHHA 3aXUCTY KOHCTUTYLiNHKX NpaB i cBOOOA 3 ypaxyBaHHAM MiXXHAaPOAHUX 3060B'A3aHb
YKpaiHu Ta 3a yMOBU 0OrpyHTYBaHHA Takoi 3miHuM B akTi Cyay [9]. 3BiacK MOXeMO BM3HAUMNTK, LLO topuany-
Ha no3uuisa KoHctuTyuinHoro Cyay € dikcauieto Boni cyany 3a pesynbraTamu po3risagy crpasu.

BogHouac TepmiH «lopuanyHa no3uuia» XxapakTepPHUM € came ANA KOHCTUTYLIMHOIO CyJOUYMHCTBA i
nepeBa)kHO TaM 3aCTOCOBYETbCA. HaToMicTb Y 3aKkoHi YKpaiHu «[1po cygoycTpil i cTaTyc CyaaiB» MiCTUTb-
€A TepMiH «BMCHOBKM LWOAO 3aCTOCyBaHHA HOPM MpaBa, BUKNadeHi B noctaHoBax BepxosHoro Cygy». Lli
BMCHOBKM BiAMNOBIgHO A0 Y. 5 Ta 4. 6 CT. 13 BuMLLEBKa3aHOro 3akoHy «e 060B'A3KOBMMM ANiA BCiX CyO’ek-
TiB BMafHWX MOBHOBaKeHb, AKi 3aCTOCOBYIOTb Y CBOIV AiAIbHOCTI HOPMATUBHO-MPABOBUN aKT... BucHo-
BKM OO 3aCTOCyBaHHA HOPM MpaBa, BUKadeHi B noctaHoBax BepxoBHoro Cyay, BpaxoBYOTbCA iHLLIN-
MM Cydamm Npuv 3acTOCYBaHHI Takmx Hopm npasa» [10]. Lle BKa3ye Ha HeogQHAKOBY NpUpPOAY BMCHOBKIB
BepxosHoro Cyny ana cygiB Ta cy6'ekTiB BNagHUX NOBHOBaXeHb. AflXe AKOM 3akoHOoZaBeLb MaB Hamip
3pobuTn BUCHOBKU BepxoBHoro Cyny 060B'A3KOBMMU A1 BCiX CyAiB, TO BiH 61 Bxe GopMyntoBaHHA AK
AnA cy6'ekTiB BNagHUX NOBHOBaXkeHb. HaToMicTb cyan nuile BpaxoByoTb NPaBOBi BUCHOBKY BepxoBHOro
Cyny, Lo 03Hayag, Wo BOHM MOXKYTb i He BpaxyBaTu ix. Ha gymky npod. B. B. Pewwiot cnoBocnonyyeHHs
«BPAxXOBYIOTbCA iHUNMM CyfaMmn» O3HAYAE, Lo Cy He 3060B'A3aHUI ClilyBaTh NpaBoBil no3uii Bepxos-
Horo Cyay, NpoTe y BUMaAKy HE3roAN UM HEMOXKITMBOCTI ii 3aCTOCYBaHHA B KOHKPETHIl cnpasi maB 6u Le
06rpyHTYBaTU Y BigNoBigHOMY pieHHi [11, c. 85-86]. MoginaeMo BuLLe3a3HaueHy TOUKY 30py HAayKOBLA,
BBa)XAEMO TaKWI Miaxig 3aKoHo4aBLA € HeogHO3HaYHUM. OKpiM TOro, CKnagHUMm ans peanisadii € 060B's-
30K Cy6'eKTiB BNaiHMX MOBHOBaKeHb 3aCTOCOBYBaTW NPaBOBi BUCHOBKYM BepxoBHoro Cyay, 3Baxatoun Ha
IXHIO BenlnyesHy KinbKicTb Ta BiACYTHICTb cMcTemaTu3allii, 6a3u npaBoBMUx No3uLiii, AKa 6 fo3BonAna ner-
KO X BilHaxoAuTN y TOMY YMCJTi 3aN1€XHO Bif HOPMM NPaBa, LWOAO AKOT 3po6MieHo BiANOBIAHMI BUCHOBOK.

CborofiHi BXe € NeBHi 4OCATHEHHSA ANA BUPILLEHHSA BULEeBKa3aHoi npobnemu. Tak, y nunHi 2021 poky
npe3eHToBaHO ba3ly npaBoBux no3uuin BepxosHoro CyAy, AKa Haga€ 3MOry 3A4iMCHIOBATX MOLWYK pese-
BaHTHOI NpakTuKkn BepxosHoro Cyay 3a BeIMKMM TeKCTOBMM $GparMeHTOM, 3a KJIIOUYOBMUM C/TIOBOM (Kit0-
YOBMMM C/TOBaMU), 3a TEKCTOBUM JOKYMEHTOM, @ TaKOX 3a MOCMIaHHAM Ha CyJOBe PilleHHA, Y3ATUM i3
€OVHOrO filep>KaBHOMO PeECTPy CYAOBKMX pilleHb. [MpoTe uA basa € nvwe TeCToBMM JOMOMIPKHUM iHCTPY-
MEHTOM MOLYKy NpakTnKn BepxosHoro Cyay Ta He MOXe BBaXXaTUCb odiLinHUM gxkepenom iHbopmaii
wono noro cynosux piweHb [1]. Lia 6a3a ctBopeHa 3a nigTpumMkn npoekTy €C «MpaBo-Justice», npe3eH-
Tauifa Akoi Bigdbynacb 20 nunHA 2021 p. B oHnanH-pexumi [14]. MpoTe ua 6a3a He MiCTUTb YCiX NPaBOBKX
no3uLiii, a Takox iHpopmalLii npo Te un Byna BOHa 3MiHEHA, YM BifiMLLOB Bif NonepeaHboT NpaKkTuKy Bep-
xoBHUI CyA, a TAKOX He MOKe BUKOPUCTOBYBATUCA AK odilifHe axkepeno iHpopmalLlil.

Kpim Toro, Ha odiuiniHomy cainTi BepxosHoro Cyay nybnikytoTbCa fanaxectu, Aki MiCTATb CTUCINIA BU-
Knag CypoBux piweHb BepxosHoro Cyay 3a neBHuin nepiof yacy [4]. MpoTe Taki fangkecTy He3pyuHi y
BMKOPWCTaHHI, AKLLIO NOTPIGHO 3HANTM NPaBOBWIN BUCHOBOK Y KOHKPETHI cripaBi, agxe noTpebye nowuy-
Ky y BefIMkomy 06csa3i iHbopmadii. A BigTaK Taki ganaKecT He MOXHa BifJHECTU A0 y3arafbHeHb Cy[oBOl
NpakTUKM abo > A0 TOro 3HaYeHHs, fKe BigirpaBany noctaHosu NneHymy BepxosHoro Cyny YkpaiHu y
nonepeaHi oecATUITTA.

MopinAaemo TakoX AyMKY A.lo.H. . M. PomaHIoKa, AKMI BKa3ye, WO iHCTUTYT 060B’A3KOBOCTI Cy[0BMX
pilleHb He MOXHa PO3LiHIOBaTK AK MPeLedeHT Y Moro KNacMyHOMY PO3yMiHHI. AfpKe CyQoBuI NpeLedeHT
B aHIMTOCAKCOHCbKI NMPaBOBIll CUCTEMi € aKTOM MPAaBOTBOPYOCTI, @ IOPUAVNYHNA NPUHLUN BUPILLEHHA
CnpaBu € HOPMOIO NpaBa. HaToMiCTb BUCHOBKY, L0 BUKNAAEHI Y CYAOBMX PillleHHAX HaMBULLOT CyAOBOI iH-
CTaHUil, HanexunTb KBanidikyBaTu K 3aCTOCYBaHHA HOPM 3aKOHY, LLIO Ma€ 0O60B'A3KOBMI XapaKTep, a He AK
CTBOPEHHs HOBUX HOpM npaBa [12, c. 39]. [liicHo npaBoBi BUCHOBKM BepxoBHoro Cyay € akTamu 3acTocy-
BaHHA NpaBa i He MOXyTb CTBOPIOBATV HOBY HOPMyY NpaBa AK NpaBuio NoBediHKW. [Topag i3 umm y geakmx
BMMajikax HOPMU MpaBa He 3aBX/Au YiTKO BPeryboBYIOTb YCi CyCMinbHi BifHOCKHM abo € 3acTapinumu, y
TaKUX CUTYyaLifx NpaBoBi BUCHOBKM BepxoBHoro Cyay dakTnyHO HabyBaloTb 3HAYEHHSA AxKepena npa.a.
Tak, Benuka Manata BepxosHoro Cyay y noctaHoBi Big 18 6epesHa 2020 poky y cnpasi N° 543/775/17
BMpILIWAA BIACTYNWTA Bif NonepedHbOro BUCHOBKY Ta MPaKTUKMK, WO CKanack, AKa He BMMarana cnnatu
CynoBoro 360py Npu OCKap»KeHHi NOCTaHOB NPO MPUTArHEHHSA A0 aAMIHICTPATUBHOI BiANOBIAaNbHOCTI y
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nopAAKy agMiHICTPaTUBHOIO CyAo4YMHCTBA. [1poTe y HoBOMY BMCHOBKY BepxoBHuin Cya BKa3as, WO YNHHE
3aKOHOZABCTBO MiCTUTb TaKy CTaBKy CydoBOro 36opy, Wo nianarae cnaati Npu NogaHHi NO30BHOT 3asBU,
iHLWOT 3aABM | CKaprn y cnpasi NPO OCKap»KeHHA NOCTaHOBM NPO afMiHICTpaTMBHe NPaBonopyLIeHHA Ta
noJanbLIOMy OCKapXKeHHi Mo3vBayem Ta BignoBigauem cygoBoro piweHHaA [8]. Monpwu Te, wo u. 5 cT. 288
KYnAI 3BinbHA€E 0Cib, AKi OCKap»KytoTb TaKy NOCTAHOBY, Bifl CNNaTy AepXaBHOrO MUTa, NPOTe NicnA Lbo-
ro NpPaBOBOro BUCHOBKY Cyau 3anuLaloTb 6e3 pyxy No30BHi 3aABU, 0O AKUX HE JONYYEHO JOKa3 Ccniatu
cypoBoro 360py. TakMm YMHOM, NPaBOBUI BUCHOBOK Yy BHULLEBKa3aHill noctaHoBi Benukoi MNManatn ctaB
BiflirpaBaTy 3HaYEHHA AXKepena npasa.

OnA uinen uboro gocnigKeHHA cnif 3BepHy TN yBary Ha nonoxkeHHa KAC YkpaiHu, ge ui TepmiHv Bu-
KOpUCTOBYIOTbCA. Y u. 6 cT. 347 KAC YKpaiHu ije MOBa MpoO BiACYTHICTb NiACTaB ANA nepeaadi crnpaBy Ha
po3rnag Benukoi MNanaTtn, KONn Helo BXe BUC/IOB/IEHa NpaBoOBa NO3MLiA WOAO PUCAUKLIT clopy y no-
AibHMX npaBoBigHOCKHaX. binblue npouecyanbHUN 3aKOH He BUKOPUCTOBYE TEPMIH «MpaBOBa No3uuia»
Ha BiAMIiHY Bif nonepeAHbOl pefakuil, WwWo Adiana o 2017 poky, AKa pernameHTyBasna Nnopafok BiacTyny
6yab-AKMM CyOoM Bif npaBoBoi no3uuii BepxosHoro Cyay YkpaiHu. Tofi BU3Hayanocs, Lo npaBoBa nosu-
Lia mictnnaca y BucHoBKy BepxosHoro Cyny YkpaiHu, a OTxe, BOHV CMiBBIAHOCATbCA AK 3aranbHe Ta Line.
[iNnCHO y BUCHOBKY MOXe MiCTUTNCA AeKifibKa NPaBoBUX NO3NLN.

Y u. 5 cT. 242 KAC YKpaiHu 3a3HauyeHo, Lo «mnpu BUOOPI i 3aCTOCyBaHHI HOPMM NpaBa Ao CNipHMX Npa-
BOBIJHOCMH Cy[} BPaxOBY€ BYICHOBKMW LLIOAO 3aCTOCYBaHHA HOPM MpaBa, BUKIaAeHi B mocTaHOBax Bepxos-
Horo Cygy» [6].

3rigHo 3 u. cT. 291 KAC YKpaiHn cyam matoTb BpaxyBaTu NpaBoBi BUCHOBKM BepxosHoro Cyay, BMKna-
[EHi y pilleHHi 3a pe3ynbTataMmy po3rnagy 3pa3koBoi CpaBy, NPV yXBaeHHi PilleHHsA y TUMOBI cnpasi.

Maga 2 Po3giny 3 KAC YKpaiHu ocobnusy yBary Npuginse BUCHOBKaM LLIOAO 3aCTOCYBaHHA HOPM Mpa-
Ba y NofibHVX NpaBoBiAHOCUHAX, BUKNaeHNX y nocTaHoBax BepxosHoro Cyay, a TakoX NOPALOK BiaCTy-
ny BiA HAX Cyaly KacauiiHoT iHcTaHUii. Cnig 3BepHYTM yBary Ha NeBHy AMCNPONopLilo MixX 060B'A3KOBICTIO
BMCHOBKiB BepxosHoro Cyay ans cygis, Wwo € B Hopmax KAC YkpaiHu. AgKe NTaHHA BIiACTYNy Bif npaBso-
BMX BUCHOBKIB BepxoBHoro Cyy pernaMeHTOBaHO nvLie AnA Cyay KacauilHOT iHCTaHUii, a Lie 03Hauag, Wo
cynni nonepefHix iHCTaHLiN BpaxoBYOTb MPaBoOBi MO3ULiT, NpoTe He 3060B'A3aHi HaBiTb iX 3aCTOCOBYBATHU.

Y HayKOBIl NniTepaTypi TaKOX BU3HAYaEeTbCA TeMNoparnbHa Aia NpaBoBMX BUCHOBKiB BepxosHoro Cygy,
AKi y nepLuy yepry 6a3yoTbCA Ha HOPMI NPaBa, AKY Cy[ 3acTOCOBYE. Tomy, 6€3yMOBHO, 3MiHa NPaBOBOro
perynoBaHHA MaTMe 3HaYeHHSA i WOAO BUCOB/IEHMX NpaBoBuX no3uuin BepxosHoro Cygy. Tak, Bugi-
NATb HACTYMHI NigCTaBM cNocobu 3a AKMMU NpaBoBi No3uuii BCY nepecTtatoTb ByTn «axxepesioM npaBay:

1. MacyMBHWIA CNOCIO, KONV BOHW BTPaYaoTb OPUANYHY CUITY Y 3B'A3KY 3i 3MiHOIO MPaBOBOro peryio-
BaHHA (BU3HaAUEeHHS);

2. aKTMBHWIA cnoci6, konu no3udii BCY gonatotbea BN BC (3ailicHioeTbea BigcTyn) [16, c. 501.

He Bgatounchb y ANCKyCito WOAO BifHECEHHA MPaBOBOro BUCHOBKY, WO MICTUTbCA Y MOCTaHOBI Bepxos-
Horo Cyqy, [0 AXKepen NnpaBa, BBaXKaeMO LU0 iCHYe 6e3yMOBHMIA 3B'A30K Mi>k HOPMOIO NpaBa Ta akTom i
3acTocyBaHHA. Tomy 3a OyAb-AKOI MPUYMHN BTPATW YNHHOCTI HOPMU (3@ pilLleHHAM BifNOBIAHOro cyb'eKTa
abo il HEKOHCTUTYLIHOCTI UM HE3aKOHHOCTI) YCi MpaBoOBi MO3KLii, AKi CMPAMOBaHI Ha TIyMayeHHA 3acTo-
CYBaHHA HOPMU TaKOX He MOXYTb biflblle BUKOPUCTOBYBATMCA. TOGTO aKTW 3aCTOCyBaHHA nNpaBa 6e3no-
cepefHbO NOB'A3aHi i3 TeMNOPanNbHOK YNHHICTIO HOPMU, AIKY BOHW 3aCTOCOBYIOTb.

Opyrui cnoci6 BTpaTtu aii npaBoBoro BUMCHOBKY BepxosHoro Cyay un BepxosHoro Cyay YkpaiHu 3ane-
XWUTb Bil Npoueaypwu BiACTYNY Bif HbOrO, LLO BUMarae AeTasbHilloro aHanisy.

M. lymnno BrainAae Taki nigcrasu Ana camoBsifcTyny Bif nonepeHbol NpaBoBoOl NO3KLil:

1) pedekTHiCTb pileHHA (rpynu pileHb), 4O AKOro ciif BigHecTu: Baau Gopmu (TEXHIKO-OPUANYHI)
pileHHA (ABO3HaYHe, B3AaEMOBUKJIIIOYHE, HesicHe GOpPMyNOBaHHSA, HEY3ro[ KeHICTb MOTMBaLiHOT Ta pe-
30/I0TUBHOI YaCTVH pilleHHA); Bay CyTi (3MiCTOBOro HaNOBHEHHA) PilLleHHsA (MOMUTKOBICTb, HEOOrPYHTO-
BaHICTb); HEBMKOHYBaHICTb (HeepeKTUBHMI CNoCib 3aXMCTy) pilleHHs;

2) 3MiHY CyCMifIbHOrO KOHTEKCTY, Lo NOAAra€ y 3MiHi CyCninbHUX BiAHOCKHAX, HeOOXiAHOCTI 3MiHKM nig-
XOAy 4O NpaBoOBigHOCKH Towo [16, ¢. 51].

Cxoxy nosuuito 3anmae cyaaa BepxosHoro Cyny AH bepHasiok, AKMI NoB'A3ye BigCcTyn Big paHiwe
chopmoBaHoOi NpaBoOBOI NO3KLii 3 HEOOXiAHICTIO BUMPABNEHHA paHille JoNyLWeHUX nepeayacHmx nigxo-
AiB 4O TAIYMayeHHs HOPM NpaBa, Tak i 3a6e3neyeHHA AUHAMIYHOrO PO3BUTKY NPaB0O3acTOCYBaHHA, Y TOMY
yncni 3 ypaxyBaHHAM 3MiH, WO Bigbynnca y cycninbHMUX BiAHOCMHAX, ¥ 3aKOHOAABCTBI, NpakTuui €CMJ
Towo. [lo Takux niacTas gnAa BiACTyny HAM BiJHECEHO 3MiHW Y 3aKOHOAABCTBI, YXBaseHHA pileHHA KoH-
ctuTyuinHum Cyaom YKpaiHu, BUHeceHHA HoBoro pileHHA €CTJ1, HeUiTKICTb 3aKOHY, a TaKoX 3MiHM Y npa-
BOPO3YMiHHi (po3LwrpeHHaA cdep 3aCcToCyBaHHA OKPEMOro NPUHLMNY NPaBa; 3MiHU AOKTPUHANbHMX Nif-
XOp[iB 4O BUPILLEHHA CKNAaAHUX NUTaHb y AeAKnx chepax cycninbHO-yNpaBRiHCbKMX BIAHOCUH, HAABHICTb
3arposu HauioHasbHil 6e3neLi, 3MiHaMu Yy GiHaHCOBMX MOXNTMBOCTAX AepKaBK [2]. BBaxkaemMo Takuii nig-
Xifi 06rpyHTOBaHMM Ta TaKUM, WO WNPOKO Bigobpaxae noTpebu y BiACTyNi Big nonepegHix npaBoBurX
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no3uuin BepxosHoro Cypny, npoTe 3miHa y GiHaHCOBMX MOXKINBOCTAX AeprKaBy MOXe BM3HABATNCh TaKOo
NiACTaBOM i3 3acTepeXeHHAM. AlXKe CY[OUMHCTBO HEe NMOBUHHO 3anexaTu Bil GiHaHCOBMX MOXNMBOCTEN
[epKaBu 0co6MMBO B afMiHICTPaTMBHOMY CY[OUYMHCTBI, A€ BignoBifgayemM ronoBHUM YMHOM € CY0'eKTU
BNAAHUX MOBHOBAXEHb.

CycninbHi npouecn Ta NPaBOBIAHOCUHN ANHAMIYHO 3MiHIOOTbCA, TOMY W06 BignosigaT peaniam
CYYaCHOTrOo XWTTA Ma€ BYTU MOXKNUBICTb BiACTYNy BiA nmonepefHbo cPopMOBaHOI NPABOBOI NMO3WLl.
Okpim TOro, 3Baxatoum Ha KinbKicTb cyngis BepxosHoro Cygy AyXe CKnagHMM BMAAETbCA OOHAKOBI
nigxoau A0 BUPILWEHHA CNpaBuy, KPiM TOro, AeAKi pilleHHA MOXKYTb MICTUTU HefloNiKu, He BifnoBigaTu
«ZlyXy» NPaBoOBOI HOPMU, a TOMy NoTPebyoTb OHOBMIEHHSA. 3 L€l MeTOK 3aKoHOoZaBeLb nepefndauns
MOXNMBICTb BIACTYNWTN Bif NonepefHboro BUCHOBKY BepxoeHoro Cyay YKpainu un BepxosHoro Cyay.
MexaHi3m, nepenbayeHunn y ct. 346 i ct. 347 KAC YKpaiHu, WOoAo BiACTYyNNIeHHA Big NpaBoBOi No3uuil
BepxoBHoro Cygy cxoxuii 3 iHCTUTYTOM «overruling», Wo xapakTepHWI Ans aHMT0CaKCOHCbKOT cucTeMu
npaga [11, c. 86].

Mopag i3 Tum BiacTyn Big npaBoBoi no3uuii BepxosHoro Cyay, a ocobnmeo Benvkoi Manatn BepxoBHo-
ro Cyny mae BiibyBaTUCh, Ha Halle NepeKoHaHHs, NnLe Y BUHATKOBUX BMNaAKax, Wo AiCHO NoTpebytoTb
3MiHW NonepeaHbOro NPaBOBOro BUCHOBKY. BogHouac 3a Tpu poku dyHKUioHyBaHHA BepxosHoro Cyay
nuwe Benuka Manata 121 pas BigcTynuna Big paHiwe cdopmoBaHmx NnpaBoBmx no3uuii. Llikaso, wo 76
BiACTYyNiB cTOoCyBanuncb no3uuivi BepxosHoro Cygy YkpaiHu [15], WwWo CcBigunTb MpO OHOBMEHHA NigX04iB O
BUpiLLeHHs 6araTboX KaTeropil cnpas.

BucHoBKuM. OTXe, MOXKeMO 3p06OMTY BUCHOBOK, LLIO BiACTYN Bifl MPaBOBOro BUCHOBKY MOX/IMBUIA NnLLe
Ha cTagii KacauinHoro npoBagxeHHA BepxosHum Cygom. To6To Ha BigMiHY Big nonepeaHboi pegakuii KAC
YKpaiHu, wo aisna go 2017 poky i nepenbavana npaso 6yab-AKOro cyay BiACTYNUTL Bi NpaBoBOi No3uLii
BepxoBHoro Cygy YkpaiHu, TO 3apa3 Le npaBo Hanexutb nuiie BepxosHomy Cygy. Lle € BunpaBgaHum 3
Ti€l TOUKM 30pY, LLIO MiCLLEBUN CYA HE MOXe 3MiHIOBaTV NPaBoOBi BUCHOBKM BepxoBHoro CyAy, a MOBMHEH X
BpaxoByBaTh abo X He BPaxoByBaTu, AKLLO BOHM He CTOCYIOTbCA aHasoriyHMX NPaBoBiAHOCUH. HacTynHa
yMOBa A BiACTyny Big nonepefHboi NpaBoBoi no3uuii BepxosHoro Cyay € HeobXigHiCTb 3MiHUTK Npa-
BOBUI BUCHOBOK Cygly, L0 MO>Ke ByTr 3yMOBReHUIN AedeKTHICTIO CYAoBOro pilleHH:A abo »K CyTTEBA 3MiHa
cycninbHUX BigHOCKH. OCTaHHA NiacTaBa BUMarae nofibHicTb NPaBOBIAHOCKH, Y AKUX CAif NPUNAHATA HO-
BV MPaBOBUM BNCHOBOK. LiA 03HaKa € TakoX Bak/IMBOIO, af>ke BKa3y€e Ha JOMYCTUMICTb BUKOPUCTaHHA
NPaBOBMX BUCHOBKIB B iHLUNX >KUTTEBUX CUTYaLLifX, O MatoTb 6yTX NodibHMM i3 TUMU, LWoao AKUX chop-
MOBaHO MpPaBOBY NO3WLit0.

'AHomauiﬂ.

Y cTaTTi npoaHanizoBaHO NpaBoOBY NpupoAdy NpaBoBMX BUCHOBKiB BepxoBHoro Cyay B agMiHiCTpaTyB-
HOMY CYAOUMHCTBI YKpaiHu. BusHaueHo ponb, AKy BigirpatoTb NpaBOBi BUCHOBKM Y CyAOBOMY MpaBo3a-
CTOCYBaHHI Ta ix 0O60B'A3KOBICTb AN1A CyAiB Ta Cy6'eKTIB BNaHMX NOBHOBaXeHb. BM3HaueHo nigcTtaBu Ta
NPVUYNHN ANA BiACTyNy Bif nonepefHix NpaBoBKX BMCHOBKIB BepxosBHoro Cyay, o BUKIageHi y Moro no-
CTaHOBaX LLOJ10 3aCTOCYBaHHA HOPM NpaBa Yy NofdibHNX NPaBOBiAHOCKMHaX.

'Annotation.

The article analyzes the legal nature of the legal conclusions of the Supreme Court in the administra-
tive proceedings of Ukraine. It is underlined the role of legal opinions of the Supreme Court in judicial
enforcement and it is defined their binding nature for courts and subjects of state power. The grounds
and reasons for deviating from the previous legal conclusions of the Supreme Court, which are set out in
its rulings on the application of law in such legal relations.
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»” MODERN POLICYOF COMBATING
DRUG CRIME IN UKRAINE

Cy4yacHa nonimuka npomudii HapPKO3/1I04UHHOCMI 8 YKpaiHi

'Stupnik Ya.V., Sharanich S.S.,
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'Hoc-raHOBKa npo6nemu. Ha 3nami TMCAYONITb NIOACTBO 3ITKHYNOCA 3 BEIMYE3HO KiNbKICTIO 3a-
rpo3 BRacHi ek3ncTeHLuii: BiiHW, rnobanisauis, nibepanbHuil Tepop, penirinH1n eKCTpemMiaM i Tepopursm,
€KONOrivyHi KatacTpodu, 310UNHHICTb, ronog i xeopobu. Cepe LMx CycnifibHO Hebe3neyHUxX ABULL Hap-
KOMaHifa nocigae ocobnuee micLe, TOMy LIO TArHe 3a o600 Liny HU3KY TAXKNUX couianbHUX HacnigKiB.
BoHa micTuTb y cobi npobnemu He nre MeMYHOrO XapaKTepy, a 1 colianbHOro, eKOHOMIYHOro Ta npa-
BOBOro. HapkomaHia npn3BoanTb 4O MOpPanbHOI 11 coulianbHOI Aerpagauii 0cobuUCTOCTi Ta LUTOBXAE BTpa-
yeHux ans cebe N CycninbCTBa Ntogen Ha 3104MHN. HapKoMaHis 1 He3aKoHHMI 06ir HApPKOTUKIB Y BCbOMY
CBITi CTUMYIOIOTb 3POCTaHHA 3/TOYMHHOCTI, HACUNbCTBA Ta KOPYMLii, BOHW YparkatloTb Ntogern He3aneHo
Bifl couianbHOro cTaHy, cTaTi, penirii un pacu. CborogHi usa npobnema Ti€ Um iHLWOW MipPO TOpPKHYNaca
NPaKTUYHO BCixX KpalH. He cTana BUHATKOM i YKpaiHa.

YxBaJieHi OCTaHHIMW poKaMu B YKpaiHi 3aKoHOAaBYi, MPOrpPaMHi i iHLi HOPMATVBHI akTy BHECIT HU3KY
NPVHLMMNOBNX HOBOBBEAEHb. Afle 1 XXWUTTA BHOCUTb CBOI KOPEKTMBU, 1 YXKe NPaB03acTOCOBHA MPaKTnKa
OVKTYE HeOOXiAHICTb BHECTW 3MiHM B Ui akTW. [0Of10BHe 3aBAaHHA NoNAra€e B ToMy, Wob KpumiHonoriyHa
nosiTKa cTana rapMOHIHO 11 epeKTMBHOK YaCTUHO AepKaBHOI MNONITUKK B cdepi NpoTugii Hapkos-
NOYnHHOCTI. OCTaHHA B MeXaX YCbOro COLiyMy He MOXe 3[iICHIOBAaTUCA LLAAXOM KOPOTKOYACHUX MOBEPX-
HeBUX pilleHb 6e3 ypaxyBaHHA peanibHNX MOXKMBOCTEN | NOTPe6, HAABHMX Ha KOXXHOMY eTari po3BUTKY
cycninbcTa. Li MoxxnuBocTi 1 ymoBu HeobxifHO nepLu 3a Bce BUABNATM abo AiarHOCTyBaTu, NOTIM npa-
BUIbHO BUKOPUCTOBYBATW, CTBOPIOIOYM ANA LibOro BiAMNoBigHy HaykoBy 6a3y [3, ¢.5-7].

AHanis octaHHix gocnigXxeHb i ny6nikauinn. Baromnin BHecoK y pocnigXeHHi npobnemu npo-
TUAIT HapKOMaHii Ta 3M0YMHaM, MOB'A3aHMM 3 HE3aKOHHUM 06iIrOoM HApPKOTWKIB, 34iMCHUIM BigoOMi
HaykoBUi Ta npaktukn: KO.ApryHoBa, €. [nagkoBa, t0.NHycos, C.AigkoBcbknin, O.[Ky»a, A.3aKanok,
AJlncenko,.Hukndopuyk, B.MaHok, M.Cepratuin, [.CmnpHoBa,O.Ctpinbuis, M.Xpynna, B.YepHuwios,
B.lLeniTbKoO Ta iH.

MeTol0 cTaTTi € BU3HAaUEHHA MOHATTA Ta O3HaK KPUMiHaNbHO-MPaBOBOI MOMITUKU NPOTUAIT HAPKO3-
NIOYMHHOCTI Ha NifCTaBi CyvyacHMX HanpauoBaHb KPUMIHAaNbHO-MPABOBOI HAaYKW, @ TAKOX 3 BpaxyBaHHAM
3MiH YMHHOrO 3aKOHOAABCTBA YKPaiHu, WO BMIMHYIW Ha Ti MOHATTA Ta CKNafoBi eNemeHTU.

Buknapg ocHoBHOro marepiany. [TpoTugia HapKO3MOUMHHOCTI AK CUCTEMHA peaKLia CycninbCcTBa m
AeprKaBn Ha NOLIMPEHHA HapKOMaHil, HApKOTM3aLito HaceNeHHA Ta 3POCTaHHA KibKOCTI HAPKO30UMHIB,
Morke 6yTu BUOyZOBaHa nuLle Ha OCHOBI HAYKOBO p03pobneHoi, MaTepianbHO 3abe3neyeHol aHTUHAPKO-
TUYHOT NPOrpamu, WO OXOMJIE CUCTEMY CTPAaTEriYHMX | TaKTUYHUX 3aXOAiB MNOAITUYHOrO, CoLianbHOrO,
€KOHOMIUYHOrO, BUXOBHOIO, OCBITHLOTO, iA€0OriYHOro, MeANYHOro, MOPasbHO-NCUXONOriYHOro, NPaBo-
BOrO Ta iHWOro xapakTtepy. [Mpy uboMy Ui 3aXOAN NOBUHHI 3[iICHIOBAaTUCA HE OKPeMO, @ iHTerpoBaHoO 3
iHWMMKW NPOdINaKTUYHUMM 3aXOaMMN B MeXax Aep>KaBHOI KpMMiHaNbHO-NPaBOBOI NONITMKM Y rany3i 6o-
pPOTbOM 3i 3NOUMHHICTIO B LinomMy Ta ii HanbinbLw HebesneyHUMU NpoABaMU (HAPKO3NOUYMHHICTIO, OpraHi-
30BaHOH 3/TOUMHHICTIO, TEPOPU3MOM Ta iH.) [3, ¢.280].

«[oniTuKa» — opHe 3 HanbinbLL NoWwMpeHnX i 6araTo3HauYHKX CNiB y MOBI. Y MOBCAKAEHHOMY XWTTi No-
NITUKOIO YacTo Ha3nBatTb OYyAb-AKY LinecnpAMoBaHy AiANbHICTb, U/ TO AiANbHICTb KePiBHMKA AeprKaBMy,
napTii un Gipmm abo HaBiTb CTaBIeHHA APYKUHM [0 CBOrO YOMOBiKa, NignopsagkosaHe nesHin meri. Mig
NONITUKOIO PO3YMitOTb TaKOX MUCTELITBO MOXK/IMBOIO, @ HEPIAKO XapaKTepusytoTb ii K «6pyaHy cnpaBy»
[10, c.410].
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MoniTnKy MOXHa BU3HaunTK i AK cdepy AiANbHOCTI, MOB'A3aHY 3 BifHOCMHAMU MiX COLianbHUMU rpy-
namu, HauigsmMn 1 iHAMBIZaMU 3 MTaHb 3aBOKOBAHHA, YTPMMaHHA Ta BUKOPWUCTaHHA geprkaBHOI Bnaau [6,
€.95-99].

Y cyJyacHin HayKoBil niTepaTypi WMPOKO MPe3eHTOBaHO i MPOTUNEXHI NPaBOBMM KOHLEeNUiAM noJi-
TUKK Teopii. BoHW po3rnagatoTb NpaBo AK NMOPOMXKEHHA MONITMKM, HaNBaXNMBIlWMIA 3aci6 i peanisauii,
iHCTPYMEHT CTBOPEHHA CTabiflbHOro NoniTMYHOro nopaAaky [9, ¢.75-931.

MonitTka npoTuaii HAPKO3NOUYMHHOCTI MOBMHHA 6yT BOYAOBaHA Ta CKNafaTy HeBi'€MHY YacCTUHY
3arasibHoi MONITUKN AepxaBu Mo 60poTbOi 3i 3MOYMHHICTIO B Linomy, i 0cO6MBO 3 TiICHO NOB’A3aHMMM
Ta B3aEMOAiYMMM Hanbinbw Hebe3neyHUMK ii pi3HOBMAAMU: OpraHi3oBaHo, peunanBHOL, Npodecii-
HOIO, ANTAYOIO 3MTIOYMNHHICTIO | T.4.

Y opuanyHii nitepatypi CTOCOBHO NONITMKM B 061acTi NpoTugii 3104MHHOCTI (60poTbOU 3i 3NOYMHHI-
CTI0) 3yCTPIYalOTbCA TaKOXK MOHATTA: KPMMiHaNbHa MOMITMKa i KpUMiHanbHO-NpaBoBa nonituka. Cnig no-
roAuTUCA 3 BUCSIOBNEHOIO NPOMO3ULLIEID BBaXKaTh 3a MOXKNBE PiBHO3HAYHO BUKOPUCTOBYBaT/ 061aBa Ui
TEPMiHW, OCKINbKN 3MICT, AKWI B HUX BKNIAJAETbCS, aOCONMIOTHO igeHTUYHMIA [7, c.4].

Buxogaum 3 igeHTUYHOCTI PO3yMiHHA AaHMX MOHATb, MW BMKOPUCTOBYBAaTUMEMO iX efleMeHTU Npu
BM3HaYeHHi flepKaBHOT NONiTUKK Y cdepi NPOTUAIT HAPKO3NOUMHHOCTI, L0 NPOBOANTLCA B AAaHUI Yac. B
pamKax NoniTMKM NPoTuAil HAPKO3OUMHHOCTI HEOOXIAHO NepeabaunTi OCHOBHI Lini, 3aBAaHHA, Hanpsa-
MU 6opoTbbY, BUOPaTK CTpaTerito i TaKTUKY, BU3HAUMTU HanbinbL giesi 3acobu, npuitomm, cnocobum, AKi
6 mornu cnpaBuTy edeKTMBHY NPOTUAIID HAPKO3NOUYMHHOCTI B LifoMy Ta ii pi3HOBMAaM, yTpUMyoumn B
NPUINHATHUX ANA CyCninbCTBa paMKax.

C. C. BocxonoB y cBoilh po60Ti «OCHOBM KPpUMiHANIbHOT MONITUKNY» BU3HAUYNB KPUMIHaNbHY NONITUKY AK:

1) pep»aBHy NoNITUKY 6OPOTLOM 3i 3NOUMHHICTIO, BUPaXKeHY Y BiANOBIAHMX AUPEKTUBHUX aKTax (3aKo-
Hax, yka3ax lpe3ngeHTa, noctaHoBax ypagy);

2) HayKOBY TEOPIl0 1 CMHTE3 BiANOBIAHNX MNOAITUYHMX, COLIIONONYHMX i MPaBOBUX 3HaHb;

3) ocobnuBmit BUA couianbHoi AiANbHOCTI, CNPAMOBAHOI Ha aKTUBHY, HaCTyNasbHy NPOTUAIO 3M0YNH-
HOCTI Ta iHWKUM NMpaBonopyLweHHam [1, ¢.32].

CborofiHi NpeAcTaBHMKM BNafu i came CycnifibCTBO NPUIALLAN JO PO3YMIHHSA, LLIO HEMOXNBO JO6OUTH-
CA BUpILIeHHA 3aBAaHb (BUKOPIHIOBAHHA MPUYMH | MOBHOMO 3HULLEHHA 3/I04YMHHOCTI), AKi paHilwe CcTaBu-
nuca B 0651acTi KpUMiHanbHOTO Npaea, KPUMiHOMOF T, KpMMiHaNbHO-BUKOHABYOro NpaBa, KPUMiHafbHOro
npouecyanbHOro Npasa, KPUMIHANICTUKN | NPaKTUYHUMU MPaLiBHUKaMM BCIEI CUCTEMU NPABOOXOPOHHMX
OpraHis.

Y CcyyacHUX yMOBaXx BaK/IMBO [OCATTM MAKCMMaNbHOIO 3HUKEHHA PIBHA 3TOYMHHOCTI, monepeanTtu
HeraTVBHY [it0 MPUYMNH Ta YMOB i OpraHi3yBaTy CBOeYacHy NpodinakTMKy BCiX Pi3HOBUAIB 3MOYMHHOCTI.
3N0UYMHHICTb B LiTIOMY BaX/IMBO YTpMMaT/ B NMeBHMX MacluTabax 6e3neyHmx ona gepasBu i HaceneHHs.
Ona Toro, Wwo6 36yayBaTu LinicHy cuctemy, Wo fo3BonAE eheKTUBHO BMANBATY HA HAPKO3OUYUHHICTb, He-
06xigHO chopmynioBaTV NEPLIOPALHO BaXXIMBI HANPAMM Yy paMKax fepKaBHOI NONiTMKM B 06nacTi npo-
TMAiT 3noumnHHocTi [12, ¢.133].

HocnigHkamuy KoHUenTyanbHMX 3acag KPpUMiHanbHO-MPaBoBOI NONITUKN BUC/TOBIIIOIOTLCA Pi3HI TOUKK
30py, L0 BU3HAYaloTb MOHATTA, 3MICT | MPU3HAYeHHA NOMITUKM NPOTUAIT 3/I0YMHHOCTI B CyYacHUI nepiog.
B paHuMI yac LboMy NUTaHHIO NPUCBAYEHO GaraTo HayKoBMX POOGIT, BKNtOYatoum MoHorpadii, NocibHmKY,
CTaTTi, B AKX MOXKHa 3HANTM BiAMOBIAi HAa HANCKNAAHIWI i AUCKYCiNHI NuTaHHA [4, c.164-175].

.M. MiHbKOBCbKUI 3a3Hayae, WO BKa3aHy NOJITUKY CJlif po3rnAgati B BOX acNeKTaxX — LWMPOKOMY i
By3bKoMy. lNepLumnin «oxonstoe cuctemy 60poTbby 3i 3NOUMHHICTIO B LIiSIOMY, KOMMIEKCHO XapaKTepu3ye
HayKOBO 06r'pyHTOBaHY NiHito Li€i 6opoTbbu, CTparterito... Aepkasu B Uil cdepi, micue i 3HaueHHA 60pOoTb-
61 3i 3n0YMHHICTIO B 3abe3neyeHHi NoTpeb coLianbHOro PO3BUTKY, XapakTepusye cuctemy Liei 6opotbou,
FMIA aCNeKT OXOMJIOE , ... KOHLEeNLito BUKOPUCTAHHA B 60POTbOi 3i 3I0UMHHICTIO Came KpUMiHanbHO-MNpa-
BOBWX 3ac06iB (KpVMiHanbHOro NoKapaHHs, 3aMiHIolUMNX i NiAKPINIOUMX 3aX0fiB); iX B3aEMOAIio 3 cuc-
Temamu iHWKx 3acobiB 60poTbOY 3i 3n0UMHHICTIO» [8, C.67].

B wnpokomy 3HaueHHi KpuMiHaIbHO-NPaBOBa NOMITMKa BUCTYMAE B AKOCTi PeanbHOI HanpaBAAYoi Ta
Mo6ini3ytoyoi 3ycunns nogen couianbHOI CUK, WO PyXa€ MeXaHi3M1 BMIMBY Ha MPUUYNHY 3TI0YNHHOCTI,
caMy 3/IOUMHHICTb AIK coLianbHe ABULLEe | Ha 60POTLOY 3 KOHKPETHUMY 310YMHAMU.

fonoBHe nMpu UboMmy, LWob nosa chepoto Aii BKazaHMX MeXaHi3MiB He 3alMLWMBCA XXOAEH 3 HanpsaMiB
60poTbbU 3i 3nounHHicTio. bo, AK cnpaBeanueo nigkpecnioe MN.J1. Opic: «3anuweHHA NoNiTUKK y chepi
NpodinakTKM 3N0YMHIB 338 MeXamy NOITUKKM Yy chepi 60poTbOM 3i 3OUMHHICTIO BifOyBa€ETbCA TOMY, LLO
npodinakTrka 3104MHIB | foTenep He odopmunaca B 0CobNMBY KOMMIEKCHY rany3b NpaBa, a KPUMiHO-
noriyHa nonituka (MoXHa ckasaTti — NpodinakTMyHa) He Ma€ €AMHOI OCHOBW. [apafoKc, NpoTe, nonArae
B TOMY, L0 NpodinakTnka € rofoBHNM HanpAaMoM 60pOoTbOU 3i 3MOYMHHICTIO, L0 NPAKTUYHO BM3HAETLCA
BCiMa gocnigHukamm» [13].
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Ak BigoMmo, noniTrKa BUpaxae GyHKLii AepKaBy 3 ynpaBfiHHA Ti€lo abo iHLWO chepoto cycninbHOro
XuTTA. MNoniTuka 60pOTbOM 3i 3MOUNHHICTIO — OAUH 3 TONIOBHUX AepKaBHMX IHCTPYMEHTIB NPOTUAIT 3110-
UMHHOCTI, MeXaHi3M rapMoHi3auii colianbHMX BiGHOCKH. BoHa icHye B Aep»aBi pa3om 3 iHW1MN Pi3HOBK-
JaMu NOJITUKN B 0611acTi eKOHOMIKM, ekonorii, gemorpadii, mirpauii HaceneHHs Ta iH.

MNonitTnka NPOTUAIT 3NOYMHHOCTI AK OAMH i3 HanNpPAMIB coLianbHOI NOAITUKK — Ue AeprKaBHa NoniTu-
Ka B 06nacTi 60poTbby 3i 3NOUNHHICTIO, AKA € CTpaTeri€lo i TakTUKOIO Liei 6opoTbbu. CTpaTeris i TakTMKa
NpuUnyckatoTb BiAMOBIAI Ha ABa OABIYHI 3aNUTaHHA: WO PobuTK i AK pobuTn. Ha neplue 3anuTaHHA fae
BiANOBIfb CcTpaTeris, Ha gpyre — TakTuKa. [lonitTMka NpoTuAii 3M104MHHOCTI BM3HaYa€ OCHOBHI HanpamMmu
BMJIMBY Ha 3/I04UHHICTb, GOPMYyHOUMN KpUMiHaNbHE, KpUMiHaNbHO-NpoLecyasibHe i KpyMiHanbHO-BMNpPaB-
He 3aKOHO[aBCTBO.

KpvMiHanbHa nonituka € Ti€El0 YaCTUHOK NONITMKM MPOTUAIT 3IOYMHHOCTI, fIka BUPOOSAE OCHOBHI
3aBAaHHA, NPUHLMNY, HaNPAMM i Lini KpUMiIHaNbHO-NPABOBOIO BM/IMBY Ha 3JIOUMHHICTb, @ TAKOX 3aCo6u
X AOCATHEHHS, | BUPaXKaeTbCA B AUPEKTUBHUX JOKYMEHTaX, HOPMaxX KPUMiHanbHOro Npasa, akTax Tiyma-
YeHHA HOPM | NPaKTMKM ix 3acTocyBaHHA [11, c.25].

Po3rnagatoun nonituky yepes npm3my NpoTuAil HAPKO3OUYMHHOCTI, MOXHa CKa3aTu, Lo KpMMiHanbHa
noniTuKay BKasaHil chepi—Lie AianbHICTb AepKaBu LLOAO0 peryntoBaHHA CyCNiNbHUX BIGHOCKWH, WO CKaja-
I0TbCA Y chepi OXOPOHM HaMBINbLL 3HAYYLLNX IHTEPECiB FPOMaZAH i iepKaBy, MOB'A3aHNX i3 HAPKOTUKaMK,
AKa nonara€e y BUPO6MeHHi HanpAMKIB, HAaCTaHOB i BUMOT Yy Ui cdepi Ta 34icHI0ETbCA cneundiyHnMK
mMeTofamu, cnocobamm I 3acobamun. KpumiHanbHa nonitvka y chepi npotuaii HAPKO3NOUMHHOCTI — Lie Ya-
CTVHA 3aranbHOT KPUMiHaNbHOI MOAITUKM, O OXOMoE cneundiuHy YacTUHY AiANbHOCTI AepKaBu, a came
peryntoBaHHs CycninbHUX BiAHOCKH Y 3a3HaueHiln chepi. BoHa cnpAaMOBYE AiAnbHICTb OpraHiB fep»KaBHOT
Bnaau Ta rPOMaACbKOCTi y 60poTb6i 3i 310UMHaMM Ta iHLWIMMK CyCniNbHO Hebe3neuYHUMN SisHHAMK, NOB'A-
3aHMMM 3 He3aKOHHMM 06irom HapKoTuKiB [3, ¢.285].

AHani3youm cyyaCcHMI CTaH NPOTUAIT HAPKO3MOYMHHOCTI B HalWUIM KPaiHi, MOXHa NIOriYHO NPUATK O
BMCHOBKY, L0 B YKpaiHi BifCyTHA peanicTMyHa, HayKoBO OOIpyHTOBaHa KpMMiHanbHa Nonituka y BUrnagi
06roBOpeHOI i NPUNHATOT KOHLeNLii, cTpaTerii, nporpamu. Ti LOKYMeHTH, AIKi Yac Bif Yyacy NpuAMaloTbCa,
He MOXYTb ACHO MO3HAUUTW UiNiCHY MONITUKY AepKaBu 3 NPOTULIT HAPKO3MOUMHHOCTI. Lli 3ayBakeHHA
MO>KHa Mo NpaBy BigHeCTM Ao 6araTbox COLianbHO 3HAYYLLMX PilleHb OCTaHHIX POKIB, L0 NPUNMaTbCA
Ha Jep)aBHOMY piBHi, 6e3 ypaxyBaHHA AYMK/ BYEHUX, BCynepey 3anepeyeHHAM npodecioHanis, kepy-
IOUUCH TiNbKM 6ayeHHAM abo ambiligsMM YMHOBHMKA, HagdineHoro Bnagot. besymMoBHO, Takuii CTaH peyei
HeobXxiAHO KapAUHaNbHO MIHATN.

Ha cborofHiwWHin geHb NPOCTEXKYIOTbCA ABa HANPAMM CyYaCHOI KpUMiHabHOT NoniTnku. Mepwwni na-
HYIOUNI — TPaaULiiHe «NoCUNeHHA 60poTbOU» 3i 310UMHHICTIO. Be3nepcneKTUBHICTb i 3ryOHICTb Takoro
nigxofy ana 6aratbox ¢axiBuis oueBmngHa. Ha »anb, NONYNiCTUYHI 3aKNUKK OO «MOCUNEHHA» 3HAXOAATb
LIMPOKY MiATPVMMKY HaceleHHs, MPaLiBHUKIB MPaBOOXOPOHHMX OpraHiB. [pyrii Hanpam NOoAiTUKM — Ma-
COBe NPVXOBYBaHHA 3/I0UMNHIB Bifl peecTpaLlil.

Y cyyacHMx ymoBax fep»aBi HeoOXigHa peanicTMyHa NoniTuka NPoTUAii 3I04YMHHOCTI, fIKa NMOBUHHA
6yTn HayKoBO O6rpPyHTOBaHO, $axoBOI, MICTUTM OCHOBHI KOHLENTYyanbHi i NporpaMHi AOKyMeHTU. B
pamKax ii BinbyBaeTbca peanisauia pepopmyBaHHA CUCTEMI NPABOOXOPOHHNX OPraHiB, MPOBEAEHHSA CY-
nosoi pedopmu, GopMyBaHHA OBEHaIbHOW OCTULIT, poboTa No KpumiHanisauii i fekpumiHanisauii cyc-
ninbHO Hebe3neyHux JdisHb. B gaHWI Yac, HaNpWKnag, LOPEeYHO PO3rNAfaTh HeOoOXiAHICTb BU3HAUeHHS
[epKaBHOI KpMMiHaNbHOI NOMITUKM 3 nonepeaeHHs Ta 60poTbOM 3 HAPKO3NOUMHHICTIO | 3NOYMHHICTIO
HEeMoOBHOJITHIX, OPraHi30BaHO, HEOOEPEXKHOID, BYSIMUYHOI, KOPUCIMBOIO, KOPYMUINHOW Ta iHWKX GopM i
KaTeropin 3nounHis [12, c.134].

BBaxaemo, Wwo Konm moBa nfae Npo NONITUKY NPOTUAIT HAPKO3TOUYNMHHOCTI AK OAVH 3 FONOBHUX Aep-
MaBHUX iIHCTPYMEHTIB BMJIMBY, TO BOHAa He NOBMHHA PO3YMITUCA AyXe BY3bKO i 3BOAUTUCA TiNIbKN A0 3a-
xopiB, nepegbayeHm KprMiHanbHUM 3aKOHOAABCTBOM. Lle cknagHui colianbHO-NpaBoBuii GeHOMEH, B
AKOMY MOELHYIOTbCA TEOPETUKO-iHGOPMALifHI 1 fepKaBHO-YNPaBNiHCbKI enemeHTu [5, c.312].

Bu3Hauatoun fgeprkaBHY MOAITUKY NPOTUAIT HAPKO3MOYMHHOCTI 6e3 ypaxyBaHHA KPUMIHOMNOriYHOI
CKafoBOI, BUKITIOYAETbCA MOKIUBICTb BMJIMBY Ha 3MTOUYMHHICTD 1 iHWMMM 3axo4amMu, Hanpuknag, coui-
aNlbHO-eKOHOMIYHOr O, ije0sIoriYHOro, MOpPasbHO-NCUXONOTIYHOrO Ta iHLIOrO XapaKTepy. YABAAETbCA, WO
[laHa NoniTYKa OXOMJIIOE He TifIbKM BCHO CUCTEMY OpraHiB Aep)kaBHOI Bnaau, fe ocobnmee micue BifBo-
OVTbCA MPaBOOXOPOHHMM OpraHaM, iffIbHICTb AKX 3aCHOBaHa Ha 3aKOHi, 3QiMICHIOETbCA MPaBOBUMMU
MeTofaMK, HarnpaeieHa Ha 3abe3neyeHHsa 6e3neKkn KOXKHOI 0cobU B CYCNiNbCTBI i NoJoNaHHA HapKo3/10-
YMHHOCTI AIK HEraTMBHOIO COLianbHOrO ABULLA, ane i 3aNeXuTb Bif 3narogeHoi poboTH iHLWNX YCTaHOB,
NignprYEMCTB, OpraHisauin.

Hapko3nounHHicTb He MoXe 6yTK MofonaHa TiNbKM CUlaMy KpUMiHaNbHO-NPaBoOBUX 3axodiB. Tomy
6yno 6 He 30BCiM NPaBUNbHMM OOMEXYBaTV 3MICT NONITUKU NPOTUAIT HAPKO3NOUYMHHOCTI | NPUB’'A3yBaTK
MNOro [0 MOXJINBOCTEN TiNIbKM OAHOrO KPpMMiHaNbHOro Npasa.
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Mw noginaemo gymky C.M. IHWaKOBa, O NpW BCill BaXKNMBOCTI NpaBa Ans 3abe3neyeHHs Cy10BOI NpaK-
TUKWU B HbOMY TaiTbCA 3arpo3a BipyBY Bif couianbHOI NpobnemaTtuku. NpaBoBuUin 4OrMaTM3M, 3aMUKato-
YKCb Ha BNaCHOMY CBiTi GopMystoBaHb i CMOri3miB, abcTparyeTbcs Bif rofoBHNX Npo6em: AKi colianbHi
3aBAjaHHA NMOBUHEH BUPILLYBaTX TOM ab0 iHLINIA 3aKOH, Y/ BAACTbCA 3aKOHY BUPILLYBaTK Li 3aBAaHHSA, Ym
npaLtoe BiH B3arani, i AKLWO NpaLtoE, TO HACKINbKN epeKTUBHO. YABNAETHCSA, LLO FONOBHA BigMiHHa puca i
CYTb KPUMIHaNIbHOI NONITUKN AIK TEOPETUYHOT AOKTPUHK, TaK i HaNpPAMY NPakTUYHOT JiANbHOCTI NOnArae
B HEPO3PVBHII €AHOCTI MOMITUYHOrO, MPABOBOr0, COLIONOriYHOrO i opraHisauiiHoro Hanpamis [5, ¢.313].

Y 3B'A3KY 3 LM BaXXNMBO 3yNMUHUTMCA Ha NUTAHHI CNiBBiAHOLWEHHA KPUMIHaNbHOI i KPMMIHOMOTIYHOI
nonituku B cdepi NpoTnaii HAPKO3MOUNHHOCTI.

KpvmiHonoriyHa nonitmka — ABULLE CKNagHe, 3HaXoAUTbCA B cTafil popmMyBaHHA Ta PO3BUTKY, XOUa Bi-
TUM3HAHOIO KPUMIHOJIOTIYHOIO HAYKO He B0 CBOEYACHO 3a3HaueHe AK BaX/IMBUIA KOMMOHEHT nNpeame-
Ta BUBYEHHSA, AKWI Y [iINCHOCTI iCHY€E NPOTAroM NeBHOro nepioay Yacy (Mpo Lo cBigYaTb 6arato YNHHUKIB:
HOPMaTUBHMX, MPAaBOBKX, OPraHi3aLinH1X, OCNIGHMLbKMX TOLWO).

ToMy KpMMIHOMOriYHY NONITUKY Ha Cy4YacHOMY eTani PO3BUTKY Aep’KaBy MOXKHa BM3HAUNTU AK NEBHY
byHKUioHanbHy gediHilio Bnagu:

1) IK YaCTUHY BHYTPILIHbOI COLianbHOI NONITUKN Yy chepi 3anobiraHHA Ta NpoTUAii 3N10YMHHOCTI;

2) K cnoci6 HayKoBOro 6auyeHHsA Ta MNPAKTMYHOI JiANbHOCTI AepXKaBy i CyCninbCTBa 3aranaom, WaAxu
1 3acobu, 3a [LONOMOrOI AKMX 3AIACHIOETbCA 3aXUCT CYCMNiNbCTBa Ta FPOMaAAHMHA Bifj 3I0UNHHMX NOCA-
raHb;

3) 5K 0cobnMBMIA BUA NIOACBKOT AisNbHOCTI, MOB’A3aHOI 3 3aranbHOCOLiaflbHUMK, MPABOBUMMN Ta Cre-
LiaflbHOKPVMIHOMOFIYHUMW 3axohamun AOCAIAKEHHS, BMBYEHHS, 3ano6iraHHA Ta NPOTUAIT 3I0UMHHIN fi-
ANbHOCTI;

4) Ak HaykoBy nnaTdopmy BMOOpPY Linei Ta 3aBAaHb, CTPATETil | TaKTUKKM, KOTPI CNpuATb peanisauii
06yMOBIEHVX coLianbHUMK iHTEpecamu NoTpeo;

5) AK rany3b B3aEMOBIGHOCUH MOMITUYHNX HAaNPAMIB Yy CUCTEMI epXaBHO-MOMITUYHOI BiANbHOCTI (iH-
LUNMW rany3aMu BHYTPILLHBOI Ta 30BHILLIHbOI NONITUKM fepXaBu);

6) AIK CBIAOMY, BUBaXeHY Ta LjinecnpAMOBaHy AiANbHICTb NOAITUYHUX IHCTUTYTIB, AePKaBHUX, 30Kpema
NPaBOOXOPOHHKX OPraHiB, iIHCTUTYTIB rPOMaAAHCLKOrO CYCMifibCTBa | OKPEMMX FPOMaZAH y chepi Kpumi-
HONOTIYHOT HAaYKM | MPaKTUKW;

7) K KOMMNEKCHUI HayKOBO OOFPYHTOBaHWUI HanpsAM akTUBHOIO HacTyny Ta NPOTUAIT 310YNMHHOCTI,
AKUN iHTErpye i NOEAHYE B COBi 3aBepLUEHY CUCTEMY B3aEMOAII Ta BUKOPUCTAHHA JOCATHEHb i 3006yTKiB
YCiX HayKOBUX rany3ei Ta iHCTUTYTIB, AKi 3aiMaloTbCA NPOTUAIEI 3NOUNHHOCTI (AK pyHAAMEHTaNbHNX, Tak
i NPUKNagHMX HanNpPAaMiIB).

TakuM YMHOM, TepMiH «nofiTuKa y chepi 60poTbOUN 3i 3MOUMHHICTIO» (AKUA HE MA€E HayKOBOTro Mif-
I'PYHTA) AOLINIbHO 3aMiHUTV TEPMIHOM <KPUMIHOMOTYHa MONITUKa AeprkaBU», AKAA KOHKPETHO BMpParkae
CYTHICTb LIbOrO HaNpsAMy Aep>aBHOI NMOMITUKMN 1 OOFPYHTOBYETHCA KOHLIENTYaNbHUMU MOMOXKEHHAMU AK
HayKOBOrO, TaK i MPaKTUYHO-MPUKNAAHOro XapakTtepy [2, €.26-27].

EdeKTnBHICTb KpMiHaNbHO-NPABOBMX 3aX0fiB MOXe OyTN [OCATHYTA TiNbKY, AKLLO BOHM peani3yoTb-
cA Npy fobpe 36ya0BaHil CMCTeMi KPUMIHOMOTYHUX 3aX0AiB, Wo 3abe3neuyoTb NpodinakTuky (nonepe-
IPKeHHSA), 3anobiraHHsA, NPUNMHEHHA 37104UHIB i T.4. OfiHe TiNbKU KpMMiHanbHe NpaBo 3 BNAaCTUBMM AOMY
KapanbHVM, penpecMBHMM METOAAMM HIKOMM He 3MOXe BMPIINTU NPobneMy HapKO3/10UNHHOCTI.

KpvmiHonoriyHa nonituka npencTaBnse JianbHIiCTb AepkaBy y chepi nonepeskeHHA HaPKO30UYNH-
HocTi. KpumiHonoriyHa nonitvka Moxe OyTu BU3HaueHa AK YaCTUHa BHYTPILHbOI NMOMITUKNA AepXKaBy,
CTpaTeriyHa cKkafoBa fiepaBHol NONITUKN NPOTUAIT HAPKO3NOUYNHHOCTI, HaNpPAM JiANbHOCTI flepaBn y
chepi oxopoHn 0cobu, cycninbCTBa i AepKaBu Bif 3NOUMHHUX NOCAraHb, WO NOJIAraE B nonepeaKyBasib-
HOMY (3acTepeKnMBoMy) BMMBI Ha 0COOY 3M10UMHLA, MPUYNHU | YMOBM 3[TI0UYNHHOCTI, B CTBOPEHHI cucTe-
MU edeKTUBHUX NomnepenKyBabHUX 3aX0AiB Ta eheKTMBHOMY YrpaBiHHI Uit cuctemoto [7, ¢.70-73].

KpvmiHonoriyHa nonituka BKOYaE nonepemKkeHHA 00'eKTUBHMX i Cy6'EKTUBHUX YMHHUKIB, WO 00Y-
MOBJTIOIOTb HafAABHICTb HAPKO3JIOUYMHHOCTI B CyCNiNbCTBi, YCYHEHHA HeAONIKIB i ynyLieHb B cnctemMi npodi-
NaKTVKW, WO CKanacs, HerTpanisadito Aii NPYYMnH | yMOB, AOCATHEHHSA Winel B npoLeci BUKOHAaHHA MoKa-
paHHA, pecouianisauii ocib, 3BifIbHEHMX 3 MicLb N036aBNEHHA BOJII.

KpuMmiHonoriyHa cknafoBa € HEPO3PUBHOIO YaCTUHOIO MONITUKN NPOTUAIT HAPKO3/TOUMHHOCTI, WO pe-
ani3oBYETbCA Yepes CUCTEMY 3aKOHIB, HamnpaBneHnx Ha 60poTbby i NPodiINakTNKy 3NOUMHHOCTI B LiiTloMy
Ta il pi3HOBUAIB, 30KpeMa i HAPKOTUYHOI.

Ha nigcTasi BUKnageHoro nigcyMmyemo: KpUMiHOMOrYHa NONiTUKa € CTpaTeri€lo NONITUKN NPOTUAIT 310-
UMHHOCTI, a peLuTa BCixX rany3en — ii TaKTMKOH.

BucHoBku. CyTb CyyacHOI NOAITMKN NPOTUAIT HAPKO3NOUNHHOCTI MONAra€e B CUCTEMHOMY aHani3i 3axo-
[iB BNAUBY HA HAPKO3MOUMHHICTb | B CUCTEMHIN peani3auii uux 3axoais. [Mpu Lbomy, couionoriyHa iHdop-
MaLif (MPO HAPKO3MOUYNHHICTB, iT IPUUYNHY, ebeKTUBHICTb 3aX0AiB BNIMBY Ha Hel) B AaHil cucTeMi Bigirpae
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OfHY 3 KJTIOYOBMX posiel. KpMiHONorivyHa CKnafoBa € HEPO3PUBHOK YAaCTUHOIO BITYN3HAHOT KpMMiHab-
HO-MPaBOBOI NONITUKY, peani3oBaHOl Yepes CUCTEMY 3aKOHIB, CMPAMOBAHNX Ha MPOTUAIIO 3TI0YMHHOCTI B
Linomy Ta il pisHOBMAIB, 30KpeMa HapKO3/I0UYNHHOCTI. ICTOpiA CTAaHOBMIEHHA | PO3BUTKY AepKaBHOI Noni-
TUKKN 60POTHOU 3 MOLUMPEHHAM HAPKOTUKIB Y PafAHCbKI, MOCTPaAAHCHKI 1 CyyacHi Yacu He 3aBKam 6yna
CMCTEMHOIO, BMBIPEHOIO i MOCNIJOBHOW, XapaKTepusysanaca HeOAHO3HAYHVMU MiAXo4aMu, HaABHICTIO
KpalrHOLLiB Npu NPUIAOMI piLLeHb, 3MIHOK TBEPAUX PEMPECUBHUX 3aX0iB Ha NibepanbHi 1 M'sKi. B okpemi
nepioam BipHiwwe 6yno 6 roBopuTY NPO BIACYTHICTb AepKaBHOI MONITUKM B 0651acTi 60poTbbu 3 HapKO3-
NOYVHHICTIO IK TaKO0, TOMY LLO NPUIAHATI pilleHHA 6ynu 6arato B YoMy MOBEPXOBUMU, 3aNexanu Bif BU-
nafgkoBux ¢pakTopis abo Bif NpocToro 6axaHHA feAKNX NPefCTaBHUKIB BNagu.

'AHomauiﬂ.

Y CTaTTi [OCNIAXKYOTbCA NOHATTA, 3MICT | NPU3HAYEHHA KPMMIHOMOTIYHOI NoAiTUKK Y chepi npoTuail
HapPKO3/TOUYMHHOCTI AAK OAMH i3 HaNPAMIB coLianbHOI NOMITUKN AeprkaBu. BM3HaueHo, Lo B LIMPOKOMY 3Ha-
YeHHi KprMiHanbHO-MPaBOBa MOJITKa BUCTYMAE B AKOCTI peanibHOI HanpaBnsawyoi Ta Mobinisytoyoi 3y-
CUNAA nogen coliasibHOT CMU, WO PYXaE MeXaHi3Mu BMMBY Ha MPUUYUHU 3TOYNHHOCTI, CaMy 3[I0UMHHICTb
AK colianbHe siBULLE | HA 60POTLOY 3 KOHKPETHUMM 3110UMHaMU. OXapaKTEPN30BAHO Pi3HI TOUKM 30pY, LLIO
BM3HAualoTb MOHATTA, 3MICT i MPU3HAYEeHHA NOMITUKN NPOTUAIT HAPKO3TOUNMHHOCTI B Cy4yacHWU nepiog,.
HaronolueHo, 1o KprMiHanbHa NoniTMKa € TiE YaCTUHO MNONITUKM NPOTUAIT 3N0YMHHOCTI, AKa BUPO6NAE
OCHOBHI 3aBAaHHA, NPUHLNNN, HANPAMM i LiNi KpUMiHaNbHO-NPaBOBOro BMAMBY Ha 3/I04YMNHHICTb, 8 TAKOX
3acobu IX JOCArHEHHS, | BUPaXXa€eTbCA B AUPEKTUBHUX JOKYMEHTaX, HOpMax KpMMiHaIbHOro NpaBa, akTax
TyMayeHHA HOPM i NPaKTUKM iX 3aCTOCyBaHHA. BcTaHOBEHO, WO KprMiHaNbHa nosituka y chepi npotu-
AiT HAPKO3TOUMHHOCTI — e AiAafbHICTb AepKaBy WOAO0 PerynoBaHHA CYCnifibHUX BIAHOCKH, WO CKNaga-
I0TbCA Y cdhepi OXOPOHM HaMbINbLL 3HAYYLLUX iHTEPECiB POMaAAH | fiepKaBK, NOB'A3AHNX i3 HAPKOTMKa-
MU, fIKa NOJIAra€ y BUPOONeHHi HanpAMKIB, HACTaHOB | BUMOT Y Liil cdepi Ta 34iCcHI0ETbCA cneundiyHMm
MeTofamu, cnocobamm I 3acobamm. KpumiHanbHa nonitvka y chepi npotuaii HAPKO3NOUMHHOCTI — Lie Ya-
CTVHA 3aranbHOT KPUMiHaNbHOI MOAITUKM, L0 OXOMoE cneundiuHy YacTUHY AiANbHOCTI AepKaBK, a came
peryntoBaHHs CycninbHUX BiAHOCKH Y 3a3HaueHil chepi. BoHa cnpAaMOBYE AiAnbHICTb OpraHiB fep»KaBHOT
BMaau Ta rPOMaACbKOCTi y 60poTb6i 3i 3n10UMHaMM Ta iHLWIMMK CyCniNbHO Hebe3neuYHUMN SisHHAMK, NOB'A-
3aHUMW 3 He3aKOHHKM 06iroM HapKOTUKIB. BU3HaueHO, Wo CyTb NOMITUKM NPOTUAIT HAPKO3NOUYNHHOCTI
MoNAra€ B CUCTEMHOMY aHarli3i 3axX0ofiB BMANBY Ha HAPKO3/IOUMHHICTb | B CUCTEMHI peani3auii X 3axo-
ais. Mpwu ybomy, couionoriyHa iHpopmauia (NPO HAPKO3NOUNHHICTD, i NPUUYNHK, ePeKTUBHICTb 3axoniB
BMAUBY Ha Hel) B faHi cMcTeMi Bifirpae OAHY 3 K/YOBMX posiel. KpnmiHOoNoriyHa CknagoBa € Hepos-
PVIBHOIO YaCTUHOIO BITYM3HAHOI KPUMiHaNIbHO-MPaBOBOI MOJITUKM, peani3oBaHol Yepes CUCTEMY 3aKOHIB,
CPAMOBAHNX Ha NPOTUAII0 3I0UYMHHOCTI B LiNOMY Ta 1i Pi3HOBMAIB, 30KpeMa HapKO30UMHHOCTI.

'Annotation.

The article examines the concept, content and purpose of criminological policy in the field of com-
bating drug crime as one of the areas of social policy. It is determined that in a broad sense, criminal law
policy serves as a real guide and mobilizing efforts of social forces, driving mechanisms to influence the
causes of crime, crime itself as a social phenomenon and the fight against specific crimes. Different points
of view that define the concept, content and purpose of the policy to combat drug crime in the modern
period are described. It is emphasized that criminal policy is the part of the policy to combat crime, which
produces the main objectives, principles, directions and objectives of criminal law impact on crime, as
well as means to achieve them, and is expressed in policy documents, criminal law, acts of interpretation
and practice their application. It is established that the criminal policy in the field of combating drug
crime is the activity of the state to regulate public relations in the field of protection of the most import-
ant interests of citizens and the state related to drugs, which consists in the development of directions,
guidelines and requirements in this area and is carried out by specific methods, ways and means. Criminal
policy in the field of combating drug crime is a part of the general criminal policy, which covers a specific
part of the state’s activities, namely the regulation of public relations in this area. It directs the activities
of public authorities and the public in the fight against crime and other socially dangerous acts related
to drug trafficking. It is determined that the essence of the policy to combat drug crime is a systematic
analysis of measures to influence drug crime and the systematic implementation of these measures. At
the same time, sociological information (about drug crime, its causes, the effectiveness of measures to in-
fluence it) in this system plays a key role. The criminological component is an integral part of the domestic
criminal law policy, implemented through a system of laws aimed at combating crime in general and its
varieties, including drug crime.
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¥ FEATURES OF ADMINISTRATIVE
AND LEGAL REGULATION IN
THE FIELD OF MEDICAL INSURANCE

Ocobniueocmi aOMiHicmpameHo-npPasoso2o0
peaynoeaHHs1 y cghepi MeOQUYHO20 cmpaxyeaHHs

'Tymchak Vasyl, Shulga Maryna
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Kniouvosi cnoBa:
aomiHicmpamueHo-npasose pezysito8aHHs, Meou4YHe CmpaxyeaHHs, HOpMAamueHO-Npagose
3a6e3neyeHHs, CUCMeMda 0XOPOHU 300pO8’A.

'Hoc-raHOBKa npo6nemu. OiHaHCOBa Ta OpraHisauiliHa HepiBHICTb Y MeAnyYHIN cdepi YKpaiHu €
NpUYMHoIo HekBanidikoBaHoi NpodeciiHOi fONOMOrK Ta NopyLleHb Npas nauieHTiB. Cuctema MenyHO-
ro 3abesneuyeHHs, Ta OKPEMO —— KOHLIeNTyasbHa peanisalif OCHOB 3araibHOO60B'A3KOBOro Ta f06po-
BifIbHOr0O MeVYHOrO CTPaxyBaHHA 3HAXOAUTbCA Y HOPMATUBHIN Ta MPeAMETHO-NPUKAAAHIN CTarHauii.
3aBOaHHAM CTaTTi € gocnigxeHHa nNpodinbHOT HOpMaTMBHO-NPaBOBOT 6a3n : 3akoHy YKpaiHu «OCHOBM
3aKOoHOZaBCTBa YKpaiHu npo oxopoHy 3a0pos’sa» N2 2801-XIl, npoekT 3akoHy «[po 3aranbHO060B'A3KO-
Be coljianbHe MefiMyHe cTpaxyBaHHsA» Bif 30.07.2015 p., NpoeKT 3akoHy «[po 3aranbHOO6OB'A3KOBE CO-
LianbHe MeanyHe cTpaxyBaHHA B YKpaiHi» Big 14.07.2016, NpoeKkT 3akoHy « MNpo 3aranbHO060B’'A3KOBE
LepKaBHe colianbHe MeflnyHe cTpaxyBaHHA» Bif 18.07.2016, npoeKT 3akoHy «[po 3aranbHOO60B'A3KOBeE
[epKaBHe colianibHe MeflnyHe cTpaxyBaHHA B YKpaiHi» Big 02.08.2016, NpoeKT 3aKkoHy «[po ¢iHaHCy-
BaHHA OXOPOHU 340POB’A Ta 3arafibHOOOOB'A3KOBE MefMYHe CTpaxyBaHHA B YKpaiHi» Big 04.10.2018 p.,
3akoHy YKpaiHu «[1po cTpaxyBaHHA» TOLLO.

AHani3 octaHHix gocnigKeHb i ny6nikauin. DeHomeH Ta NpobnemaTika agMiHiCTPaTUBHO-NPaBO-
BOrO perynioBaHHA MeAMYHOro CTpaxyBaHHA B YKpaiHi € npegMeToM TeOpPeTUKO-KOHLEeNTYalbHOro Ha-
YKOBOTO AUCKYpCY. na uinein gocnigxeHHa Buainaemo HaykoBuin fopo6ok J1. Bonoxosoi, H. Muxaiinos-
cbkoi, H. Haranuyk, H. BHykoBoi, H. Knumyk Ta iHWwnx.

Merta cTatTi —— gocniguTy KoHuenTyasbHi 0CO6MBOCTI aAMiHICTPaTMBHO-MPABOBOIO PErystoBaHHsA
y cbepi MegMuHOro CcTpaxyBaHHA B YKpaiHi, OKpeCcnnBLUM FiNOTeTUYHI MeXaHi3MU CTBOPEHHSA NPO30pPOi,
6e36ap’epHOi Ta akopyMMNoBaHOI MeAUYHOI cucTeMmn B YKpaiHi BigNoBIiAHO A0 TeHAeHUin EBpoaTnaHTny-
HOro pyxy YkpaiHu.

Buknapg ocHoBHOro marepiany. Bapto po3nouatu i3 cTaTUCTUYHUX BAHMX — MOHITOPUHT TeHAEHLN
BMKOHaHH#A YKpaiHoto [JoroBopy npo acouiadito 3 €C (gani — Yroga) B coepi 3abesneyeHHA rpomaacbKo-
ro 340poB’a 3anuwac 6axatun Kpaworo : pecypc «Mynbc yrogu» Big KabiHeTy MiHicTpiB YKpaiHu intoctpye
BMKOHaHHA MiHicTepcTBOM OXOpOHU 300poB’A Ta KomiteTtom BepxoBHoi Pagn YKpaiHu 3 nuTaHb 300poB’A
HaLil, MegMyHOoI JONOMOr Ta MeAUYHOro CTPaxyBaHHA NOCTaBIeHMX Yrofoto 3aBAaHb Ha 66% 3a nepiof
01.11.2014 — potenep [1].

BignosigHo go Mmasw 22 [loroBopy npo acouiauito Mi>k YKpaiHoto Ta €C, nogrHa AK HanBumLwa coliab-
Ha LiHHICTb Ta NepelyMOBa EKOHOMIYHOIO 3POCTaHHA € NpeaMeTOM CriBPOOGITHULTBA Y KOHTEKCT OXO-
POHM 300pPOB’A, a CaMe —— LWOAO BiAMOBIAHOIO PiBHA MeAUUYHUX FapaHTil rpoMagasaHuHa (cT.426 Yroan).
BogHouac, ctatta 427 Yroau cepep cdep, Lo oxonnoTbcsa ymoBamu [loroBopy npo acouiallito, He 3ragye
MeAunYHe CTpaxyBaHHA Ta BiAMOBIAHI aAMiHICTPATUBHO-NOMITUYHI / 3aKOHOAABYO-NPaKTUYHI TpaHCcpop-
MaLii, o € HeobXxiaHMM Ana epeKTMBI3aLii 3a3HaUYeHOT OXOPOHO-340POBYOT ranysi.

MpurHarigHoO 3ayBaKMMO CKMagHICTb HAYKOBO-TEOPETUYHOIO TPAKTyBaHHA MOHATTA <MegUyYHe CTpaxy-
BaHHA». Hanpuknag, H. BHykoBoto faHmin npouec onmncaHo AK «iHBapiawia couiasibHO-3aX1CHOI MOMITUKN
LEepKaBy LLOJ0 HaceneHHs y chepi OXOpOoHM 300POB’s, AOTMYHA [0 BUTPAT FPOMaAH Ha OXOPOHO-340pPO-
BYi iTepauii» [2]. B cBoto yepry, B. . basuneBuy Bu3Hayae MefnyHe CTpaxyBaHHA «0COOANBUM NigBULOM
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OTPUMaHHA MeANYHOT AOMOMOrY FPOMAAAHNHOM 33 YMOBW HaCTaHHA CTPaxoBOI Nogii, WO 3AiNCHIOETbCA
LEPKaBoIo 3a PaxyHOK KowwTiB NpodinbHMX cTpaxoBux poHais» [3]. HaoctaHok, O. LLnxos BBaxae dpeHo-
MeH Me[iIYHOro CTpaxyBaHHA NiABUAOM CTPAXOBUX BIAHOCUH, WO MalOTb 3aKOHHO-AOrOBipHI TeHAeHUil
bopmyBaHHA Ta NepenbayatoTb onnaTy BM3HaYEHOI CTPaxXoBOi JOMOMOIY iHAMBIAY 3@ YMOBMW HaCcTaHHA
CTPaxoBOro BMNafKy i3 npodinbHKX AepKaBHO-610aKeTHUX doHAiB [4].

HopmaTtuBHo-npaBoBe (a, OTXKe, | aAMiHiCTpaTMBHE) perynioBaHHA chepu MegUYHOro CTpaxyBaHHA B
YKpaiHi Ma€ KOHTpaBepCiliHi nigTekcy : Tak, 3akoH YKkpaiHn «OCHOBM 3aKOHOAABCTBa YKpPaiHU MPO OXO-
poHy 3gopos’a» N2 2801-XIl Big 19.11.1992 p. He onepye NOHATTAM «MeANYHOrO CTPaxyBaHHA» B3arani,
nuLLe onocepefKOBaHO 3ragytloun TepMiH «aepKaBHi GiHaHCOBI rapaHTii MegnYHOro 06C/yroByBaHHsA Ha-
ceneHHsA» Ta BigNoBiganbHi opraHu, AK-oT GoHp colianbHOro cTpaxyBaHHs, MNeHcinHUN doHA YKpaiHum Ta
MoHp couianbHOro 3axmcTy ocib 3 iHBanigHicTio [5].

HaTtomicTb, cT. 6 3akoHy YKpaiHu «[1po cTtpaxyBaHHA» N2 85/96-BP Big 07.03.1996 p. megnyHe cTpa-
XyBaHHA BilHeceHo A0 NiaBuaiB 4OOPOBINbHOrO CTpaxyBaHHA Ta Nepeabavae 6e3nepepBHICTb HajaHHA
TaKUX NOCNYT AepaBoto. XapakTep HOpMY ANCNO3UTUBHUI : NepefdayeHo popmy 060B’'A3KOBOro CTpa-
XyBaHHA Ta onuilo CTpaxyBaHHA Ha JOOPOBINbHI OCHOBI [6].

lany3eBO-KOMMJIEKCHe peryioBaHHA MeAMYHOMO CTpaxyBaHHA B YKpaiHi 3aKpinieHo y 3akoHi YKpai-
HU «OCHOBYM 3aKOHOZABCTBa YKpaiHW Npo 3aranbHOOOOB'A3KOBE AiepKaBHe coLjianbHe cTpaxyBaHHA» N2
16/98-BP Big 14.01.1998 p. (pani —— 3akoH N2 16/98-BP). leTanbHunin ornag AOKYMeHTa JO3BOJIAE BUOKpe-
MUTK HEMOPYLLUHICTb Ta aBCONIOTHUI XapaKTep Npasa rpoMagAHVHa YKpaiHM Ha OTPUMaHHA NOCNyr Me-
AVYHOrO cTpaxyBaHHA (cT.3). Kpim Toro, cT. 4 3aKOHY BifHOCUTb MeAnYHe CTpaxyBaHHA O OAHOrO i3 nia-
BVAIB AepaBHOro coliaibHOro cTpaxyBaHHA 060B'A3KOBOro Xxapaktepy [7].

Ha Haw nornAg, HeEOQHO3HAYHMM € 3aKOHOJaBYe BU3HAUYEHHA CTPaxOBOro pM3KMKy Ta CTPaxoBOro
Bunagky (cT. 11 3akoHy YkpaiHu N2 16/98-BP). CTpaxoB/M pU3MKOM BU3HaYaloTbCA 06CTaBUHY TUMYa-
coBoi abo MOCTiINHOI BTpaTy 3acobiB AnA iCHyBaHHA rpomMagAHamMm Ta yneHamu ix cimen. CTpaxoBum
BMMAAKOM BM3HAOTbCA MOAIl, Wo nepeabayatoTb OTPMMAHHA ocoboto nepepbaveHoi maTepianbHoO-di-
HaHcoBoI gonomoru. BogHouac, 3akoH N2 16/98-BP He Hafae y faHill cTaTTi nepeniky Takux o6cTaBuH
Ta nogin.

[lopaTKoBOO 3aKOHOAABYOI OCHOBOK AA aAMiHICTPAaTMBHO-NPABOBOrO PerystoBaHHA BifHOCUH Y
chepi megnuHoro cTpaxyBaHHs € LInBinbHUIM Kopgekc YKpaiHu, locnofapcbkui Kogekc YKpaiHu Ta 3akoH
YkpaiHu «[po dbiHaHCOBI nocnyry Ta fepKaBHe peryntoBaHHA pUHKIB GiHAHCOBUX MOCYT».

MpoTe 3a3HauMMO, WO Ha Yaci B 3aKOHOAABCTBI YKpaiHW BiACYTHIN NpodinbHWIA, KOHTEKCTHUIA HOpP-
MaTVBHO-MPaBOBUI AOKYMEHT LLIOAO acMeKTiB BNPOBaAXeHHA MEANYHOIO CTPaxyBaHHA B 0O0B'A3KOBIN
Ta obpoBinbHii popmax. Yepes Le rosopumo npo notpeby daxosux nepenpodintoBaHb Ta TOUKOBUX
aAMiHICTpPaTMBHO-NMPaBOBUX BAOCKOHANEHb.

Ona uinen cTaTTi gOUINBbHO BM3HAUMTK Cy6O'€KTHUI CKnaj nNpoLlecy MefnyHoro CTpaxyBaHHsA. 3acTo-
COBHOH0 BBaXKaeMOo no3uuito H. MnxannoBCbKoi, KOTpa BU3HaYaE ix HAaCTYMHWI Nepenik : CTPax0oBUK; CTpa-
XyBaJIbHUK; fepXaBHi Ta MyHiLUunanbHi OpraHn BRaaw; 3aCTPaxoBaHWIM; MeAVYHA YCTaHOBA; CIMENHUN fi-
Kap; KOHTEKCTHI opraHisadii Towo [8].

AOMIHICTPaTMBHO-NPABOBY XapaKTepUCTUKY npoLecy MeAUYHOro CTpaxyBaHHA B YKpaiHi, Ha Haw
nornag, HagineHo AyaniCTUYHNM eKOHOMIKO-CoLiaibHUM MigrpyHTAM. CTUAICTUYHO faHa AyMKa pO3Kpu-
BaeTbcA O. BOopoHiHOI0, KOTpa BM3HAYa€ aiMiHiCTPATUBHO-eKOHOMIYHUMUN GYHKLIAMM MEJMYHOIO CTpa-
XyBaHHA $iHaHCOBI AoTaLii cMcTeMr OXOPOHU 300pP0B'A; GOpPMyBaHHA LiNboBUX 6I04XKeTHUX GOHAIB Ha
noTpebu 0XOpPOHO-340POBYOrO 3abe3neyeHHs; GopMyBaHHA KOHLEMLii MEAUYHO KOHKYPEHTHOrO cepe-
posuwa. CouianbHo-aaMiHiCTpaTVBHI GYHKLIT MeAMUYHOro CTpaxyBaHHsA NnepefbayatoTb NaHOBY OXOPOHY
3[0POB’Al HaceNIeHHs; MegNUYHO-PO3BUTKOBI iTepauii; PUHKOBO-MeAMNYHNIA NOCYTrOBMIA PO3BUTOK; KYNbTU-
BaLlito MeNKO-eKOHOMIUYHIX MaHiB PO3BUTKY OXOPOHO-340poBoYoi cdepu Towwo [9].

3acnyroBye Ha yBary nosuuisa fl. Paguwa woao o60B'A3KOBOro MefmyHoro crpaxyBaHHa (OMC) sk
YMOBHO BMOPAAKOBAHOIO, 3aKOHOAABYO BPEry/ibOBaHOIO Ta KOHLENTYalbHO BU3HAYEeHOro NpoLecy OXo-
POHU 300POB’A IPOMAZSAH, WO CNPAMOBYETHCA Ta KOOPANHYETLCA ypAaoM AepkaBu — KabiHeTom MiHi-
CTpiB YKpaiHu. Ha Halle nepeKoHaHHA, TaKMM YUNHOM PO3KPMBAETLCA aAMIHICTPAaTUBHO-NPaBOBa CYTHICTb
MeANYHOro rapaHTyBaHHA rpoMafaH YKpaiHM AK OKPeMOro AepaBHO-yMNpPaBliHCbKOrO MexaHi3my coLi-
anisauii Ta rymanisadii cycninbctsa [10].

AOMiHiCTpaTMBHO-MPaBOBa CYTHICTb JOOGPOBINILHOrO MeAMYHOro cTpaxyBaHHsa (AMC) moxe 6yt Bu-
3HaueHa yepes NpusMy HaykoBoO-TeopeTuyHoi no3udii H. Knumyk, ge IMC - komepuiani3oBaHe, ekBiBa-
neHTHe 3abe3nevyeHHsA 0COOMCTUX rapaHTii NaLieHTa BiANOBIAHO JO yKnageHoro forosopy. BogHouac Ha-
ragaemo, wWwo perynoBaHHa AMC ¢pakTUHO He pernaMeHTY€ETbCA Ha Aep>kaBHO-BagHOMY piBHi(30KpeMma,
3akoHom YkpaiHu «[1po ctpaxyBaHHA» N2 85/96-BP) [11].

KopwucHoto ana uinen gocnigeHHA BugaeTbca nosmuia H. Haranuyk wopgo BigMiHHMX Ta CRinbHUX ag-
MiHICTPaTUBHO-NPaBOBUX PUC JOOPOBINIbHOrO Ta 060B'A3KOBOr0 MeAIYHOro CTpaxyBaHHA [12].

N
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BiamMiHHMM € rany3eBicTb CTPaxoBUX BHECKIB (NMLle MeANYHO-LiIbOBE BUKOPUCTAHHA) Ta 0OMeXeHa
LepXaBHO-perynioya posb (LWoAo BU3HAYEHHA BUAIB JOMOMOrM; NpaBUi HajaHHA rpoLloBo-diHaH-
COBOI CTPaxoBOi JOMOMOIMM Ta KOHTPOSO GpiHAHCOBMX aKTUBIB, LIO CMPAMOBYIOTbLCA [0 AepKaBHUX Ta
MicueBuMx GOHAIB Y AKOCTI HapxoaxeHb). O60B'A3KOBE MefMYHe CTpaxyBaHHA € HeNPUOYTKOBMM Ta Aiep-
»KaBHO-KOOPAVHOBAHWM Ta 3[iNCHIOETLCA HA NPUHLMNAX EAUHOHAYaNbHOCTI CTPaxoBOro 3abe3neyeHHs.
3a3HayeHVM YacTKOBO peari3yloTbCA OCHOBOMOJIOMKHI NPMHUMMAN NpaBa — PiBHICTb, cOLianbHO-NPaBo-
Bi OCHOBM AeprKaBHULbKOro fagy — Lo, 30Kpema (NpoTe He BUKIYHO), 3aKkpinneHi OCHOBHUM 3aKo-
HoM — KoHcTuTyui€to YKpaiHu, Ta, BinoBigHO, KOpecnoHayoThb in. Jo6poBinbHe MeAnYHe CTpaxyBaHHS,
CBOEID Yeprow, € MaJIOKOOPAMHOBAHVIM [eprKaBoto, a CryiaTta CTPaxoBUX MaTexiB Mae JOOPOBINbHUN
xapakTep. KpntepianbHa nigctasa nosasu JMC Ha Thi OMC — noTpeba po3wmnpeHomy 06cA3i HagaHHA
MeANYHO-CTPaxoBoi gonomoru 3a npuHunnamm OMC, npoTte 6€3 HaaBHUX OOMEXeHb Ta i3 NigBULLEHUM
piBHEM aAMiHICTPaTMBHO-BMKOHaBYOI, $axoBO-NpeMeTHOI, NiKapHAHO-MeAUYHOT Ta iep>KaBHO-NpPaBo-
BOI KBanidikauii.

CninbHKM, B CBOIO Yepry, aBTOp BBaXa€ piHaAHCOBO-eKOHOMIYHY CYTHICTb, LjiNi MeAYHOro agMiHicTpy-
BaHHSA, EQHICTb KiHLEBOT MeTV 060B'A3KOBO-A00POBINIbHOrO CTPaxyBaHHA rPOMajsH.

BogHouac, BigCyTHICTb HOPMATMBHO-NPaBOBOro 3abe3neyeHHsA ranysi MegM4YHOro CTpaxyBaHHA B
YKpaiHi BBaXKaeTbcA NepLIonpuymnHoto ctaHoBfieHHA AMC Ak daKynbTaTUBHO-AOMOMIXHOIO iHCTUTYTY Ta
eKCTpa-efleMeHTy AepKaBHOMO CTPaxXyBaHHSA.

MpobnemaTriKa aaMiHICTPAaTUBHOrO peryntoBaHHsA y coepi MeanyHoro 3abesneyeHHs po3KpMBaAETHCA
yepes aHani3 NPoeKTiB 3aKOHIB YKpaiHn gaHoro cermeHTy [13]. 3okpema, MpoekT 3akoHy «[1po 3aranbHo-
060B’A3KOBe ColianbHe MeflIyHe CTpaxyBaHHA B YKpaiHi» Big 14.07.2016 p., Wo MiCTUTb 3aKOHOZABYi HO-
BaLUil (AK-OT NOHATINHI TNyMayeHHA «MeANKO-eKOHOMIYHOIO CTaHAapTY» Ta «340POB’'A36epiratoyoro piBHA
HaJlaHHA MeMYHOI Jonomoruy), 6yno BigknukaHo 29.08.2019 p. BHaCNiAOK YNCEHHMX BUCHOBKIB LLOAO
HeBIgNOBIAHOCTI iHTerpauinHum pyxam YKkpaiHu B €C, HaABHOCTI HayKOBO-€KCMEePTHNX HETOYHOCTEN Ta
HOPMaTUBHOI HEMOCIAOBHICTb WOAO BUKOHAHHA BUMOI aHTUKOPYMLUINHOIO 3aKOHOZABCTBa (30Kpema,
NonoXeHHsA cT. 34 MNpoekTy 3akoHy wono popmyBaHHA OoHAY rapaHTyBaHHA 3araibHOOOOB'A3KOBOIO
CoLiaNbHOro MeAUYHOrO CTpaxyBaHHA AK NOTeHUiHa NepedymMoBa HeLifIbOBOro Ta HECAHKLiOHOBAHOIO
BUTPaYaHHA cneundiyHmX KOLWTIB).

Cxoka cuTyauis 3 HaCTYNMHUM HOPMATMBHMM AOKYMeHTOM — [Mpo€ekTom 3akoHy «[1po 3aranbHo-
000B’A3KOBE Jep)kaBHe couianbHe MeAnyHe cTpaxyBaHHA» Big 18.07.2016 p. IHHOBaUiNHWIA xapak-
Tep AOKYMEHT Bifjo6pa)a€eTbCA Y BU3HAUYEHHI NOHATTA Ta NPaBOBOI NPUPOAN CTPaxyBanbHUKIB (CT. 6
MpoeKTy 3aKoHY); NNaTHUKIB CTPaxoBUX BHecKiB (CT. 7 MNpoeKkTy 3akoHny); aeodiHiuito, obcar npaBoBoi
OXOPOHU Ta PUANYHE 3HAYEHHA [OKYMEHTY 3acTpaxoBaHOi 0cobu (cT. 9 NpoeKTy 3aKoHY); AeTanbHe
po3LlWMpeHHs NpaB Ta 060B’'A3KIB 3acTpaxoBaHOi 0cobu Ta cTpaxyBasibHUKa (CT.11-12 MpoeKTy 3aKo-
Hy). OgHak, 29.08.2019 p. MpoeKT 6yno BigKNMKaHO 3a paHile 3ragaHuMu KpuTepiamu : nigctaBamu
CcTanu piweHHA KomiTeTy 3 nutaHb iHTerpauii Ykpainm 3 €C; BUCHOBKM [0IOBHOrO HayKOBO-eKcnepT-
HOrO ynpaB/iHHA Ta HEBIAMOBIAHICTb AHTUKOPYNUiNHMM NPUANCaM BITYN3HAHOIO 3aKOHOAABLA Y KOH-
TeKcTi GopmMyBaHHA NPo30oporo GpiHaHCyBaHHA Ta pe3epBaLii KowTiB DOHAOM MeANYHOro CTpaxyBaH-
HA YKpaiHu.

AOMiHicTpaTMBHO-NPaBOBi pepopmMy MEAUYHOrO CTpaxyBaHHA B YKpaiHi 3HalwWnM Bigo6paxKeHHA y
MpoekTi 3akoHy «[po 3aranbHOOO0B'A3KOBE AepKaBHe coLiafibHe MeNYHe CTpaxyBaHHA B YKpaiHi» Big
02.08.2016 p. MNopiBHAHO i3 ABOMa NepLUNMM NPOEKTaMK, Y [OKYMEHTI KOMIMNEKCHO OKPeC/IeHO cCucTemy
npas Ta 060B’A3KIB 3aKnafiB OXOpPOoHM 300poB’A (CT. 14 MPOEKTY), BU3HaUYeHO cneundiyHi pucn 3aTeep-
IPKEeHHA CcTpaxoBoi nporpamu (cT. 16 MpoeKTy), HagaHo 6inblw TouHy AediHililo JoroBopy MefuyHOro
CTpaxyBaHHs, A0ro nNpaBoBOro MNiarpyHTa Ta cneundiyHmx puc (cT. 18 MpoekTy). AK i nonepeaHi npo-
€KTHi pepakKuii, 3a3HaYeHnn 06'EKT 3aKOHOAABYOT iHiLiaTUBM He 3HAMLLIOB CXBafeHHA 33 BU3HAYEHUMM
KpUTepifMY : EBPOIHTErpaLifiHW, HAYKOBO-eKCNePTHUI, aHTUKOPYNUiNHNNA. [POEKT 3aKOHY BigKNMKanu
29.08.2019 p.

3aknioyHa iHiliaTMBa LWOAO perynoBaHHA agMiHICTPAaTMBHOIO MOPAAKY MeOWYHOro CTpaxyBaHHSA
B YKpaiHi — MpoeKT 3aKkoHy «[po ¢piHaHCyBaHHA OXOPOHM 340POB'A Ta 3arajibHOOOOB'A3KOBE MefMYHe
CTpaxyBaHHA B YKpaiHi» Big 04.10.2018 p. [lokyMeHT aKLeHTYe yBary Ha $popmyBaHHi Npo30poi NoITUKM
LepKaBHOro GpiHaHCYBaHHA OXOPOHO-30poBOYOI cucTemu (CT. 7 NPOeKTY 3aKoHy), a TaKOX — BU3Haye-
HO MopJeNbHO-IXepenbHUIN anapart ii eKoHoMiYHoro 3abe3neyeHHs (cT. 8 MpoekTy 3akoHy). Kpim Toro,
HOPMAaTUBHMM aKTOM BUOKPEMIEHO MOHATIHO-KaTeropianbHuii anapat aediHilii «aepxaBHa rapaHTisy,
il 3acTocoBYo-nNpuHUMNoBi niaxogm (cT. 9 NpoekTy 3akoHy). BpaxoBytoun nonoxeHHA cT.10-12 MNpoekTy
3aKoHy (BM3HaUYeHHA Nporpamm gepaBHUX rapaHTi 6a30B0oi KoHLUenLii Ta, 6e3nocepeHbO, Nporpamm
MeNYHOro CTpaxyBaHHA), BApPTO rOBOPUTM MPO 3HAuHy ryMaHi3auilo, couianisauilo Ta npegmeTHy fe-
MOKPATUYHICTb 3a3HauyeHoi 3akoHoAaBYoOI iHiliaTMBK. OfHak, MNMPoeKT 3aKoHy TakoxK 6yno BigKNMKaHO
29.08.2019 p.



Visegrad Journal on Human Rights

3ayBaxnMo, Lo npobremaTvka MegnyHOro couiasibHOro CTpaxyBaHHA B YKpaiHi HOCUTb He nuiue
AAMIHICTPaTMBHMI Ta HOPMATMBHO-MPABOBUIA, ane M aaMiHiCTpaTUBHO-pO3NopAaunn xapaktep. €. lNo-
niwyK nepekoHaHui, WwWo GopMyBaHHA ePEKTMBHOI CUCTEMU AepXKaBHUX MeAUYHMX rapaHTill noB'sa3a-
He i3 CTBOPEHHAM cUcTeM PiHAHCOBOrO MOHITOPUHIY onnaTy npaui ¢axoBrx NpauiBHUKIB [14]. Takum
YMHOM, MOXHa cHOPMYBaTK «KOHLEMLi0 MPO30POro HarpoOMagKeHHsA» HeoOXiAHMX FPOLIOBMX 3anacis
no ®oHpy couianbHOro cTpaxyBaHHA. HacTynHWMiA NpiopuTeT —— MeAauyHe CTpaxyBaHHA CoLianbHO He-
3aXMLLEHNX BEPCTB HaceNleHHA Ta 0Cib 3 HU3bKMM piBHEM MaiHoBoro goxoay (Ha 01.01.2022 p. MiHi-
MasnbHUN NPOXUTKOBUI MiHIMYM (3aranbHun) — 2393 rpH. i3 3ann1aHOBaHMM 3pOCTaHHAM 0 2589 rpH. go
01.12.2022 p., MmiHimanbHa 3apobiTHa nnata — 6500 rpH. i3 3annaHoBaHMM 36inblweHHAM fo 6700 rpH. Bia
01.10.2022 p.).

MpruymnHo NpeaMeTHOT HeebeKTUBHOCTI MeINYHOrO CTPaxyBaHHA B YKpaiHi AK agMiHicTpaTMBHO-Npa-
BOBOro GpeHOMeHy € HeflOCKOHanicTb MeAnYHoi cuctemu. MNigTeepakyroumn aaHy Tesy, O. binvk Buginvs
HaCTyMHi Hefoniky Npobnemu : apxaiyHi Ta OpTOLOKCabHI METOA0NIOTYHO-MEXaHIYHi OCHOBM MeAUYHOTO
ynpaBniHHA; NpobnemaTika «4nMCcToi onnaTy npaui» nikapa Ta HeBiANOBIAHICTb 3apnnaTHi / BUHaropog
YyacoBoMy Ta npodecinHOMY HaBaHTaXeHHI daxiBus; BiACYTHICTb KOHTPONbHO-BUTPATHOIO «MeXaHi3my
LepKaBHOI MPO30POCTi» —— LOAO BUTPAYaHHA KOLWTIB i3 [lepkaBHoOro 6roaxety YKpaiHU Ha CMCTEMY OXO-
poHu 3g0poB'a [15].

BogHouac, rinoteTnyHa cTUAiCTUKa BOOCKOHANIEHHA CUCTEMW MEOMYHOrO CTpaxyBaHHA B YKpaiHi Bi-
pobpakeHa y npaui k. KatuiHa, Y. KawuH ta M. Oxxakab. ABTOpU NPONOHYOTb HACTYMHI aagMiHicTpa-
TUBHI NepeTBOPEeHHA : GOpMyBaHHA AOCTYNHOI MeANYHOI JONOMOTMU ANA Pi3HUX BEPCTB HacesleHHs 3a
«obmexyBanbHoto mopennto» (CLUA, €C); popmyBaHHA [OBrOCTPOKOBUX OOCAriB Aep)kaBHUX AOTauil,
Cy6BeHLUiN, BI0AXKETHNX HAAXOOMXEHb AN1A CUCTEMHOTO MOKpPaLLEHHA OXOPOHO-300POBYOro anapaTy YKpa-
THW; CTUMYTIOBaHHSA «KYNbTYpK NiKapa» Ta, BOAHOYAC, PO3BUTOK epeKTUBHOIO BUKOPUCTAHHA BrogKeTHO-
¢diHaHcoBOI fonomMoru (3a Npr3HaYeHHAM); HE[OCKOHANICTb MeNKO-CTPAaxX0BOro anapary, HeNpPo30picTb
LEePKaBHO-BUTPATHOIO MexaHi3My 3abe3neyeHHs ranysesoro ¢iHaHcyBaHHA ToLo [16].

MNpoJoBXyun TeMaTuKy agMiHiCTPaTMBHO-MPaBOBUX HEJOCKOHANOCTEN MeANKO-CTPAaxXoBOI CUCTEMU
YKpaiHu, 3a3HaurMo, L0 AepKaBa € rofIOBHUM «PerynaTopomM» 3a3HaueHux npobnem., BigcyTHictb equ-
HOI cTpaTeriyHoi NoNiTUKK, NPodiNbHOro 3aKOHOAABCTBA, HEAOCKOHANICTb MeXaHi3MiB 3aXMCTy Cy6'eKTiB
MeNYHOro CTPaxyBaHHA —— MPUYMHA NPaBOBMX KOMi3i Ta NpeAMeTHO-NPaBOBOI akOHLENTYyalbHOCTI.
B Ton »e uvac, meguyHa cnctema YKpaiHu € BifHOCHO MOJIOAMM MONITUKO-YPAROM YTBOPEHHAM CoLiasib-
HOro 3abe3neyeHHs, a TOMy — Ma€ PO3POOHNLIbKO-NepPCneKkTUBHI GopMynapm NoKpaLLleHHA CTPaxoBOro
CermeHTy.

JocnigKeHHA aAMiHICTPaTUBHO-PerynATMBHOI NpobnemMaTVkyn MeAuYHOro CTpaxyBaHHA B YKpaiHi
[03BOJISIE BUAINUTY EMOHOMONI3aLi0 CUCTEMM OXOPOHM 340POB’A AAK NPIOPUTETHUI HAaMPAMOK AeprKaB-
HO-CcouianbHOI NONITUKK. CNCTEMHMM KOHLIENTOM 3a3HayeHoi iHibiaTieu K. [NaBnoK BBaXkae BUKOPUCTaH-
HA «NpodeciHNX, KOMMNETEHTHUX PecypciB» (MefunKu, nikapi, papmauestn Ta mepcectpu). Cepep iHWoO-
ro, aBTOP HarosoLwWye Ha HeoHXiAHOCTI MPO30POro BeAeHHSA NiKapCbKMX PEECTPIB Ta BUAAYy A03BOJIIB Ha
30iNCHeHHA PpaxoBoi NiKapCbKoi AiANbHOCTI, KOHTPOJb 38 BUKOHAHHAM BUMOT ETMYHOrO KopeKcy nikaps
YKpaiHu Towo [17].

€BpoiHTerpauiiHi nepeTBOpPeHHA B YKpaiHi — UyaoBa MOXNUBICTb NepenpodintoBaHHA OXOPOHO-310-
posuyoi cuctemn IMC Ta OMC. BBarkaemo 3a gouifibHe BUKOPUCTOBYBATK «4OTUPM MigXo4u» Ao BUTpaT-
HO-YMPaBNiHCbKOro perynioBaHHA MeAMYHOIO CTPaxyBaHHA, BU3HaueHi 1. PeHgannom : BUTpat Ha me-
OVIYHY CMCTEMY BifnoBiAHO MOMWTY NaLUi€HTIB; palioHaNbHU PO3MOAIN BATPAT HAa MEAUYHNA CerMeHT
[ePaBHOro ynpaBSiHHA 3aaNA 36iNbleHHA «MUTOMOro ¢iHaHCyBaHHA» Ha OAHY ocoly; NiMiTyBaHHA
06cAriB BUTpAT Ha MeauyHe 06CNyroByBaHHA, MPONVCaHi y 6og>KeTHOMY MaHi KpaiHW Ha KaneHJapHUN
piK; iHpopmaLiliHe pO3MOBCIOAMXKEHHA MeNKO-A0rAA0BOI KyNbTYpU Ta KOHLEMNLii OXOPOHM 300POB’A AK
3acafiHMYoro cycninbHo-noniTMyHoro 6asucy. lepaBa ynoBHoBaxkeHa obpaTu ofHy i3 cTparteriin, abo
CTBOPUTK paLlioHaNbHO-iHAMBIAYani30BaHy KOMOiHaLito eeKTUBHOIO KOLUTOPUCHOrO 3a6e3neyeHHs Me-
OVIYHOrO CcTpaxyBaHHA [18].

BucHoBKu. OTXe, aiMiHICTPaTUBHO-NPABOBE peryntoBaHHA MeanyHoi cdepu B YKpaiHi, 3Haxoaaum Ha
CTagii iHTerpaTMBHOro pPo3BUTKY, NOTPebye rany3eBux NokKpalleHb. 30KpemMa, icCHye HeobXiaHICTb CTBO-
peHHA NpodiNbHOro HOPMATUBHO-NPaBOBOTO aKTY (3aKoH YKpaiHu «OCHOBM 3aKOHOAABCTBA YKpaiHu Npo
oxopoHy 3a0pos’a» N2 2801-XII Big 19.11.1992 p. BiA3HaYa€TbCA NOHATIHOW NPO6IEeMaTKO KaTeropil
CTpaxyBaHHA, AK i rayy3eBUN HOPMATUBHUI aKT — 3aKoHi YKkpaiHn «OCHOBM 3aKOHOAAaBCTBa YKpaiHU Npo
3arasibHOO0O0B'AI3KOBE fepaBHe coLlianibHe cTpaxyBaHHsA» N2 16/98-BP Big 14.01.1998 p.).

Okpim TOro, BigKNMKaHHA WOHaNMeHLIe YOTUPbOX NPOEKTIB 3aKOHY YKpaiHu LWOAO rasy3eBoro Bupi-
LWEHHA MeLMKO-CTPaxoBoi npobnematnkn (nepiog 14.07.2016 — 04.10.2018 p.) 4O3BONAE rTOBOPUTM MPO
npeveneHT ippauioHanbHOro ¢iHaHCOBO-eKOHOMIYHOTO 3a6e3neyeHHs ranysi OXopoHU 300poB’A (Kopyn-
LifiHiCTb) Ta HOPMaTVBHO-MPABOBI KONI3ii 3a3HayeHol cermeHTOBaHOT chepu.
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Peanizauis koHLenuii gocTynHoro, BiAKpuTOro Ta pavioHanbHoro 3abesneyerHa IMC ta OMC B Ykpa-
THi, OKpiM aAMiHICTpaTMBHO-NPABOBOro 3abe3neyeHHs, nepenbdavyae CTBOPEHHA KOMMNETEHTHO-eheKTUB-
HoOI aTecTauii nikapis, amoHoMonito BNagn Ha OXOPOHO-340POBYNIA CErMeHT, GOPMyBaHHSA KpUTEPIiB NOro
He3aNeXXHOCTi Ta 3aNPOoBafKEeHHA AePKaBHO-YNPaBiHCbKOI NONITUKKN YKpaiHu Wwopao 3abesneyeHHsA He-
3axvLeHnX Ta MaoAOXiAHMX BEPCTB HAaCceNeHHA MeANYHVIM CTPaxyBaHHAM.

'AHomauiﬂ.

CTaTTA po3rnNAface KOHUeNTyaNbHi OCHOBU aAMiHICTPaTMBHO-NMPaBOBOrO pPeryloBaHHA Y ranysi Mmeguy-
HOro cTpaxyBaHHA. BuokpemsieHo OCHOBHI HOPMAaTMBHO-MPABOBI AOKYMEHTY, WO peani3yloTb NpaBoBe
perynioBaHHA AaHoi cdepu B YKpaiHi. [Mo6iyHO focnigxeHO HayKOBO-AOKTPUHAMbHI KOHLUeNTU AediHi-
TUBHOIO O3HAYEHHA MOHATTA «<MeANYHe CTPaxyBaHHA», @ TAKOXK —— MO3ULiI0 BITYN3HAHOIO 3aKOHOAABLA
wopno 3abe3neyeHHs PiBHUX YMOB MeIYHOrO CTpaxyBaHHA Ha 060B’A3KOBOMY Ta AOOPOBINbHOMY piB-
HAX. BU3HaueHo Npob6iemMaTnuKy MefMYHOro CTPaxyBaHHA 3 TOUKU 30PpY HOPMATUBHO-NPaBOBUX, GpiHaHCO-
BO-eKOHOMiYHMX Ta NPOQiNbHO-MeANYHMX acMeKTIB.

'Annotation.

The article considers the conceptual basis of administrative and legal regulation in the field of health
insurance. The main normative and legal documents that implement the legal regulation of this area in
Ukraine are highlighted. The scientific and doctrinal concepts of the definitive definition of the concept
of “health insurance” are indirectly studied, as well as the position of the domestic legislator on ensuring
equal conditions of health insurance at the mandatory and voluntary levels. The problems of health in-
surance from the point of view of normative-legal, financial-economic and profile-medical aspects are
determined.
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¥ GENDER EQUALITY IN DEFENCE:
CHALLENGES AND PRIORITIES
IN WAR (ANALYSIS OF THE
UKRAINE EXPERIENCE)

leHOepHa pieHicmb 8 060POHHIU cehepi: NnpobremMu ma
npiopumemu 8 yMmogax 80€HHO20 cmaHy (aHani3 doceidy YkpaiHu)

'Cherviakova oVv.

KniouoBi cnoBa:
aezpecisi, cekmop 6e3neku i 060poHU, 0eMOoKpamuy4Hul YugislbHUli KOHMPOJib, 2eHOEPHA pPieHICM®,
iHmezpauis XiHoK 8 cusu 060poHu, pisHUl docmyn 00 8ilicbKOBOI C/TyXOU.

Key words:
aggression, security and defense sector, democratic civilian control, gender equality, integration of

women in security sector, equal access to armed forces.

'chyn. MouaToK HOBOT pa3n akTUBHMX OONOBUX [l B KOHTEKCTi MOPYLUEHHA CyBepeHiTeTy, Te-
puTOopianbHOI UinicHOCTI i HegOTOPKaHHOCTI YKpaiHu B pamkax arpecii 3 6oky Pocincbkoi Oepepadii
NoCTaBUAN HOBI 3aBAaHHA Ans ceKTopy 6e3nekn i 060poHN HalloT AepxKaBu. B Lnx ymoBax KniovoBe
3HaYeHHA Ma€E BXe He TiNbKU BMPOBAZXeHHS, a N 3acTocyBaHHA Y MiHicTepcTBi 060pOoHM YKpaiHu Ta
36ponHnx Crunax YKpaiHm npoueayp Ta nonoxeHb (Hopm, Bumor) ctaHgaptis HATO. Cepep ctaHpap-
TiB Ta npuHumnis HATO, aki 6ynn iMnnemeHToOBaHi B 3aKOHOAABCTBO YKpaiHW B pamKax nornmbneHHs
cnisnpadi 3 HATO gna pocArHeHHA cTaHy MOBHOT cymicHOCTI 36poiHmx Cun YKpaiHu 3 BiANOBigHMMM
cvnamun gepxa-uneHiB HATO, akueHTyeMO yBary Ha NMTaHHi reHAepHOI PiBHOCTI. 30Kpema, AaHe nu-
TaHHA BUCBITNEHO Y nonoxeHHAX Aupektneu 40-1 «bi-CK» (Bi-Strategic Command) «lHTerpauia P6 OOH
1325 Ta reHgepHi nepcnekTuBmM KOMaHAHMX cTpyKTyp HATO, BKtovaloum 3axXo[u WoAo 3aXMCTy nif yac
36poliHnx KoHONIKTIB» [1], MoniTuyi HATO 3 imnnemenTauii Pesontouii P6 OOH N21325 Ta iHwwux Bigno-
BigHMX pe3onouin (Bnepue 3atBepakeHa y 2007 poui, oHoBneHa y 2014, 2018 pokax) [2], JoKTpuHK
06’egHaHnX cnn ynpaeniHHA onepauiamu HATO (NATO Standard AJP-01 Allied Joint Doctrine 2017 poky
(aKueHT 3pobneHo Ao AOUiINbHOCTI BpaxyBaHHA reHAepHOro KOMMOHEHTY Y BCiX onepauifx Ta Miciax
HATO) [3], LokTprHa 06’egHaHmnx cun ynpasniHHA onepauiamu HATO (NATO Standard AJP-03 Allied
Joint Doctrine, Edition C (Version 1) 2019 poky, AKOi KOHKpeT130BaHO (YHKLii reHAepHUX pajHUKIB
[4] Towo. Mpu ybomy Uini rnobanbHOro po3suTky Ao 2030 poKy NiATBEPAXKYIOTb aKTyaslbHICTb JaHOrO
NMUTaHHA 3 TOYKN 30PpYy MIPKHAapPOAHMX NPIOpUTETIB. A BUKIMKM, O Ha CbOTrOAHI CTOATb Mepef CEKTOPOM
6e3nekn i 06poHM YKpaiHW aKkTyaniaytoTb NUTAHHA BiICbKOBOT CJTY»KOU XKIHOK AK 3 TOUKM 30pY MOTOUYHUX
npobnem, Tak i Ana noganbLoro 3abesneyeHHA 060POHO3[ATHOCTI AepKaBy Ta rapaHTili cTabinbHOCTI
MUPY Ta HENOBTOPEHHA KOHONIKTY.

Mema i 3a80aHHA faHoi nybnikaLii oxonnoTb akTyanisawito NpiopuTeTiB reHaePHOro MeNHCTPIMIH-
ry B 060poHHii cdepi B YKpaiHi Ha OCHOBI aHanisy Bxe NpoBefeHNX 3MiH Ta 3 ypaxyBaHHAM NepCrneKTnB-
HUX 3afay cekTopy 6e3nekn i 06poHM YKpaiHu B YMOBaxX BOEHHOIO CTaHy Mpu opieHTaLUii Ha moaanbLUnii
nepexig 8o NOCTKOHGNIKTHOrO CycniNbCTaa.

Buknad ocHoeHo20 mamepiasny. [NounHatoun 3 2014 poKy NUTaHHA HaLioHanbHOI 6e3nekun i 060pOHU
LEeprkaBU 3HAXOAATbCA B NpiopuTeTi BHYTPILHbOI i 30BHIWHbOI NOAITMKN gepxasu [5]. B nepwy uepry,
Lie NoB'A3aHo 3 arpecieto Pocincbkoi Mepepadii npoTy YKkpaiHu, NopyLIeHHAM BHACiLOK LibOro TepuTo-
pianbHOI LinicHOCTI, cyBepeHiTeTy, MOCAraHHA Ha He3anexHicTb YKpainu. B uux ymosax 6yno neperns-
HYTO, B MepLUy yepry, NONITUKY Aep>KaBu OO PO3BUTKY 30poliHMX cun YKpaiHu. Agke iX 3aBOaHHAMMN
€ «CTPVMYBaHHA Ta Bifciy 36pOoMHOI arpecii NpoTn YKpaiHu, 0XOpoHa NOBITPAHOIO NPOCTOPY AepPKaBK
Ta NifBOAHOIO NPOCTOPY Yy MeXax TepuTopiasibHOro MopsA YKpaiHu, y BMUnagKax, BU3HaUYEeHNX 3aKOHOM,
6epyTb yyacTb Y 3axofax, CNpAMOBaHUX Ha 60poTbOY 3 Tepopr3mMomy (4. 2 T. 16 3akoHy YKpaiHu «[po
HauioHanbHy 6e3neky YKpaiHu» [6]).
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XoueTbcA 3ayBaXkMTK, LLLO BUXIQHO ANA CTaTTi € NO3ULiA BUAiNeHHA BHYTPIiWHbOI (internal, personnel)
i 30BHiWHbOI (external, operations) iHTerpadii reHgepHOro nigxony B 060pOoHHiIl cdepi. AKLO roBopUTU
NPO 30BHILUHIO iHTErpaLito, ToO Ha CbOroAHiI AnA YKpaiHM akTyanbHO0 3aIMIAETbCA TeMa reHAepHOro i cek-
CyanbHOro HaCUIbCTBA, fIKa paHile b6yna «TabylioBaHa i HeAOCTaTHLO BMBYEHa» [7]. Bka3aHa HefloCTaTHA
BMBYEHICTb BiANOBIAHOIO NUTaHHA NPOAOBXKYE 3aNLLIATACA aKTyanbHO Ana YKpaiHu. Tum Ginblue 3 Tieto
KINIbKICTIO BOEHHUX 3J/I0UMHIB, O BUMHEHI Ha TepuTOpIi YKpaiHM 3a OCTaHHI Tpy Micusa. BogHouac, wogo
«Taby» Ha MUTaHHA reHAepPHO 3yMOBJIEHOIO Ta CeKCyallbHOrO HaCUbCTBA, MOB'A3aHOrO 3i 36PONHUM KOH-
bnikToM, TO CMTYyaLia JOKOPIHHMM YMHOM 3MiHUNAcA. AfxKe 30poHUIN KOHPNIKT B YKpaiHi BK/tOYae BU-
KOPWCTaHHA CEKCyallbHOro HaCU/IbCTBA AK XOPCTOKOI TAaKTMKN BiiHW, Tepopy, TOPTYP Ta NONITUYHNX pe-
npecin gna QOCATHEHHA CTpaTeriyHmX Linen, y Tomy YNCsi - CTUMYJTIOBaHHA BTeYi HaceNleHHA Ta KOHTPOJIo
Haj CMipHOI0 TEPUTOPIEI0 Ta NPUPOAHMMM pecypcamu [8, c. 2]. BOEHHI 310UMHK, BUMHEHI POCINCbKMU
BilCbKOBOCNYKO0BUAMU B YKpPaiHi, JOKYMEHTYIOTbCA Ta po3CigytoTbca. PesynbraTu Liei poboTn BUCBIT-
NIOTbCA AK A1A YKpaiHLUiB, TaK i B ycbomy CBiTi. OfHaK, e HanpAMOK MOXe LifIKOM CTaHOBUTA Temy
OKpeMoT CTaTTi.

B pamkax faHoi cTaTTi My 3ynUHMMOCA 3Ae6iNblLoro Ha BHYTPIWHbOMY iHTerpyBaHHi. BoHo oxonntoe
opraHi3auiliHi NMTaHHA CUCTEMM OpraHiB ceKTopy 6e3neKkn Ta 060POHM, [OTPUMAHHSA KOAEKCY MOBefiHKM
Ta eTUYHUX CTAaHZAPTIB, HaBYaHHA Ta TpeHiHrM Towo. OAHaK WOAO yYacTi XiHOK y NflaHyBaHHi Ta MpoBe-
[EHHi onepauil Ta MiCiii, NPUIHATTI yNPaBAiHCbKNX pilleHb, OUiHLi pe3ynbTaTiB — TO B LbOMY BUMaAKYy
NpoaHaniyemMo i acneKkTy 30BHILLHbOTO iHTErpyBaHHA. TakKoX BOHO OXOMJIIOE aHani3 pisHuLi NnoTpebu B
6e3newi YonoBiKiB, KiHOK, XTONUYMKIB Ta AiBYaT, NiABULLEHHA CUTYaTUBHOI 06i3HAHOCTI, PO3YMiHHSA i Bpa-
XyBaHHA pi3HMLI B HacnigKax A cun 6e3nekun Ta cun obpoHmM Ans YONOBIKIB, »KiIHOK, XJIONYKKIB Ta AiByaTt
Towo. OfHakK, B AaHili cTaTTi yBary 6yae akueHToBaHO Ha iHTerpauii Pesontouii PB OOH 1325 «KiHkun. Mup.
Be3neka» Ta cecTpMHCbKUX pe3onioLi B NaHyBaHHA Ta MPOBefAeHHA onepadi, MiCiil. 3 akLeHTOM Ha
y4yacTi i poni *KiHOK y BiAMOBIAHNX NpoLecax.

AKkwo 6patn fo yBaru ictopito i Tpaguuii YkpaiHum, To npobnema reHaepHOI PiBHOCTI Ma€e BUMNAL iHTe-
rpauii »iHoK y coepy 6e3neku i 06opoHn aepxasu. Ctepeotunu i Tpaaumuii 6aratbox KpaiH, y Tomy unchi
i YKpaiHu, BKNOYalOTb CTaBNEHHA A0 XKIHKM AK NaCUBHOMO y4YacCHMKa 36pofHOro KoHONIKTy, AK MaTepi,
6eperuHi poay [9]. Taki TpaauUiiHi yaBNeHHA NPO POJb »KiHOK Y 3abe3neyeHHi MMPOTBOPYUMX NpoLeciB,
y NiATPUMaHHI MUpPY, Y BUPILIEHHI KOHGAIKTHUX NUTaHb, Y nonepeMeHHi 36ponHX KOHONIKTIB Ta iHLWIKX
NTaHb MOB'A3AHMX 3 YYaCTIO XIHOK Y MUPOOYAIBHMLTBI, MepeLlKoKaloTb peanisalii npasa »iHOK Ha
CNyx0y i iX aKTUBHY Yy4acTi y BUpIilWeHHi 36poiHMX KOHGNIKTIB Ta iHWMX Mpouecax MUpobyayBaHHA. A
TOMY BOHW CMPOCTOBYIOTbCA 3 KHOBUM PO3YMiHHAM» TOTO, K YOJIOBIKM Ta XKIHKM CIPUAMAIOTb 3arposu
6e3neui Ta NiATPUMYOTb arpecusHi gii y Bianosiab [10, c. 44-46]. MNpu ubomy Jlopa Yannenn Ta PobepTa
leppiHa (2020) HaronowyTb Ha NPUAHATTI Ta NOCNIAOBHOMY NMOCWUAHHI Ha PiBHICTb AK PyHOaMeHTasb-
HOI LiHHOCTI EBponercbkoro Coto3y [11, c. 261-263].

B uboMy KOHTEKCTi xoueTbCA ofpa3y akLeHTyBaTu yBary, WO NUTaHHA PIBHOCTI MpPaB, MOX/IMBOCTEN,
PiBHOLIHHOCTI pe3ynbTaTiB, nonepeaeHHs i NpoTuaii AMCKprMiHaLii, reHaepHo 06yMOBNEHOTO Ta CeK-
CyanbHOrO HaCMNbCTBA TOLWO B PiBHIM Mipi CTOCYIOTbCA AK XKIHOK, Tak i YONOBIKIB. fIK nepuwi, Taki Apyri,
MOXyYTb O6yTW y CTaTyCi «<KepTB» (B TOMY UMCAi, Nif Yac akTUBHOI Gpa3m 36pOoHOro KOHGNIKTY), PiBHO AK i
BMKOHYBATW 3aBAaHHA i3 3abe3neyeHHsA 060poHY i 6e3nekn feprKaBy B AKOCTI «<KOMOaTaHTIB» (BiICbKO-
BOC/Y>KO0BLiB').

MoBepTauncb A0 NUTaHHA BHYTPILUHbOIO reHAePHOro MEMHCTPIMIHTY B 060POHHIl cdepi, fouinbHO
HaroIoCUTK Ha NPIOPUTETHOCTI NOAANbLIOTO 36iNbLUEHHSA KiNbKOCTI XiHOK-BINCbKOBOCY00BULb. | Take
3aBAjaHHA NocTaBneHe AK ana YKpaiHu, Tak i ana cun obopoHu aepxas-uneHis HATO. Mpu ubomy Bigno-
BilHa TEHAEHLiA BKNAJA€ETbCA B CTpaTerito rnobasbHOro po3BUTKY CBITY.

30Kpema, NTaHHA reHAepHOT PIBHOCTI BUCBITNEHI i NepebyBatoTb y LeHTpi yBary OOH Ta iHLNX Mix-
HapoZAHWX opraHizauin. Tak, Hanpuknag, cepen 17 Lineit rmobanbHOro po3suTtKy, 3aTBepaxeHunx Ha 70ii
cecii feHepanbHoi Acamb6nei OOH y Hbto-Vlopky y BepecHi 2015 poky, Tpu 6e3nocepeHbo CTOCYIOTbCSA
reHgepHUX NUTaHb (FeHAePHOI PiBHOCTI, NPOTUAIT AMCKPMMIHALIT, piBHOro JocTyny Ao npaBocyans). B
apanToBaHoMy ana YKpaiHi BapiaHTi BOHU MatoTb BUMNAZ: Linb N°5 «3abe3neyeHHA reHAepHOI PiBHOCTI,
PO3LWMPEHHA MpPaB i MOXIMBOCTEN YCiX XKIHOK Ta AiByaTok», N°10 «CKOpOUeHHA HepiBHOCTI BcepeAnHi
KpaiH Ta MiX HUMU», N216 «CnpuaHHA NobyaoBi MUPONOHOro 1 BiAKPUTOro CycninbCTBa B iHTepecax
CTanoro po3BuUTKY, 3abe3neyeHHA JOCTYyNy 4O NPaBOCyAA AN BCiX | CTBOPEHHA epeKTUBHUX, NiA3BITHUX
Ta 3aCHOBAHMX Ha LIMPOKIN YyYacTi iIHCTUTYLiN Ha BCiX piBHAX» [12].

MpopoBXKytoun aHasi3 NMTaHHA 36iNbLUEHHSA KiNbKOCTI XIiHOK Y 36pOHMX crnax YKpaiHu, Haronocmmo:
Taka TeHAeHLUiA BignoBiga€ He TiINbKU Mi>KHApOAHUM LinAM, ane i 3aBAaHHAM Ta NPaKkTULi KpalH-YneHiB
HATO. Hanpuknag, KaHaga noctaBuna 3aBgaHHAM 1o 2026 poKy 36inblmnTy BiCOTOK »KiHOK B 36 pOHMX

' Tlpw BXMBaHHI y MHOXWHi TEPMiHY «BiliCbKOBOCITY>K6OBLLi» M/ MAaEMO Ha yBa3i 0Ci6 YonoBiyoi i )XiHOYOI cTaTi.
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cunax go 25%. Ana uboro 36poiiHi cunu KaHagy MatoTb 3afilaHHA KOXHOIO pPoKy 36iMbluyBaTy BifCOTOK
BiNCbKOBOCNYKOOBULb AIK HallMeHLLe Ha 1% [13, c. 85]. LUnaxu BuKoHaHHA o3HaveHi B lnpekTrsi 40-1 «bi-
CK» (Bi-Strategic Command) «IHTerpauis Pb OOH 1325 Ta reHaepHi NepcneKkTUBY KOMaHAHUX CTPYKTYP
HATO, BKntoyaioum 3axoam WoAo 3aXUCTy Mif Yac 36poHuX KoHONIKTiB» [1]. 30Kpema, B LOKYMEHTI BU-
3HaYeHO YOTUPY KOHKPETHI HAaNPAMKN reHAEPHOro MeNCTPUMIHTY B 6e3neKoBOMY CEKTOPI KpaiH-uneHiB
HATO: 1) iHTerpauis B onepaTBHe NfaHyBaHHA; 2) BU3HaYeHHA CTaHZapTiB NOBediHKKM; 3) HaBYaHHA Ta
TPEHIHIM 3 TeHAePHNX NUTaHb; 4) IHCTUTYani3auia CMCTEMU reHAEePHMX PagHUKIB Ta KOOPANHATOPIB.

Ha piBHi HaLioHanbHOro 3aKoHOAABCTBA Lifli BTiNEHHA reHAepHOro nigxony B cektopi 6e3nekn i 06o-
poHM YKpaiHu 3ageKknapoBaHo B HopMax Ctpaterii HauioHanbHOT 6e3nekn YkpaiHu [14] Ta CTpaTeriyHoro
06opoHHoro 6toneteHs [15]. Hanpuknag, B piweHHi Pagn HauioHanbHoi 6e3nekn i o6opoHn YKpaiHu Bif
20 cepnHa 2021 poky «Mpo CrpaTeriyHnin 060pOoHHUI GloneTeHb YKpaiHu» (BBefeHWI B Aito 17 BepecHs)
YiTKO 3a3HaueHo, Wwo npoTarom 2016 — 2020 pokiB BUKOHaHO K/OUYOBi 3aBAaHHA (BUaineHHA moe - O.B.)
060poHHOT pedopMU, B TOMY YMCAI «yAOCKOHANIEHO CUCTEMY KaJPOBOrO MEHEXMEHTY, CTBOPEHO YMOBM
AR JOTPUMAaHHA reHaepHoIl PiBHOCTI B cusiax 060poHmy». Mpun LboMy nepcnekTuBHa moaesib 36poHuxX
Cun YKpaiHy Ta iHWKX CKNnagoBux cvun o60poHn ByayeTbCA Ha NpUHLMNaxX noganbluoi TpaHchopmalii
CUCTEMM BIICBKOBOIO KafJpOBOrO MEHEXKMEHTY LUAAXOM «3abe3neyeHHsA NpUHUKNY reHaepHol piBHO-
CTi, AKAA KOMMJIEKCHO iHTErpoBaHO B HOPMATMBHO-MPABOBI aKTW, OXOM/IIOE BCi PIBHI CMCTeMU yrpaB-
NiHHA Kap'epoto Ta BioOpaxKae reHAepHi NONITUKK, NPUAHATI y AepxaBax — yneHax HATO». [insa uboro
3annaHoBaHo 1) ynpoBafXeHHA NIOAUHOLEHTPUYHOro npuHuuny y 36poiHnx Crnax YkpaiHu, iHwmnx
CKNnagoBux cun o60poHY 3 ypaxyBaHHAM FreHAepHUX acneKTiB; 2) epeKkTVBHe ynpaBiHHA Kap' EpHUM
3POCTaHHAM BiiCbKOBOC/Y>K00BLiB 3 LOTPMMaHHAM AepKaBHOI MOMITUKIN reHAepHOI piBHOCTI; 3) iHTe-
rpauis reHaepHOI PiBHOCTI B c1ax 060pOHM Y MpoLecy peKpyTUHTY, MPOTAroM BiiCbKOBOI Cly»k6u, nig
yac 3BifIbHEHHS 3 BIICbKOBOI CNy»KOM Ta CoLiaibHOro 3aXMCTy BeTepaHiB Ta iHLIi 3aBAaHHSA.

Buie okpecneHo MixHapoAHi Ta KONEKTVBHI NOMITUYHI pilleHHA WOoJo reHaepHoro nigxody Ak npio-
PUTETHOrO LLOHAMeHLLEe Y HanbvxKui 8 POKiB. A TaKOX KOHKPETHI CTpaTeriyHi 3aBaaHHA cekTopy 6e3ne-
K1 Ta 060poHY YKpaiHu, MoKa3aHi Ha NprKnagi nepcneKkTuBHOI Mogeni 36poliHux cun YKpainu. BogHouac,
notoyHa 6e3nekoBa CMTyaLliA akTyaniyBana Ana YKpaiHu i Halmx napTHepiB pad NUTaHb reHAepHoro
MEMNHCTPIMIHTY.

Mo-nepuue, iHTerpawia XiHOK y cekTop 6e3nekn i 060pOoHM He NOBMHHA BMMBATA Ha ePeKTUBHICTb
BMKOHaHHA 060pOHHMX GYHKLUIN, WWBMAKICTb pearyBaHHsA TOWO. AK NpuKnag BUpilleHHsA BiANOBIAHOI 3a-
[aydi MOXHa HaBeCTn po3pOobKy criewianbHOro Npunagan AnA 3afgoBoneHHA ¢isionoriyHnx notTpeb xKiHoK
y 6ol10BMX ymoBax 6e3 3HATTA popmu | obnagHaHHA KpaiHamu-uneHamm HATO. | ogpa3sy xoueTbcs 3ayBa-
XKNTU, WO OKPiM 3abe3neyeHHsA epeKTUBHOIO BMKOHaHHA 060POHHMX GYHKLIN XKiHKamu, Taki po3pobKu
cnyrytoTb 3abe3neyeHHo 6e3nekn Ta 36eperkeHHI0 340poB'sA, X1TTA. Lle nuTaHHA oguH 3 npiopuTteTis B
ymoBax 601ioBux filn. Lle o03Hauvae, Lo reHgepHa iHTerpauin *XiHOK B cekTop 6e3nekun i 060poHM NOBMHHa
BpaxoBYyBaTV NUTaHHA 6e3nekun, 36epexxeHHs | OXOPOHU 300POB'A XKIHOK (K i3nYHOro, Tak i nC1Mxonoriy-
Horo). MoBa ige npo HeobXxiAHICTb BpaxyBaHHA Qi3ionoriyHnx ocobnmMBoCcTen XiHOYOT CTaTi ANA HafaHHA
O[HAKOBOrO PiBHA 3aXMCTY (Hanpuknag, po3pobKka OpoHEXUNETY AfA XKiHOK).

Mo-gpyre, He BTpaya€ akTyanbHOCTI «npobnemaTtka ANCKPUMIHALIT XIHOK y BICbKOBIN cdepi» [7].
Xoua B yMOBax BOEHHOIO CTaHy Ta akKTUBHMX OONOBMX Aili AEMOHCTPYETLCA PiIBEHb PU3KKY, OAHAKOBUI
L1 YONOBIKIB Ta XIHOK KOMOATaHTIB; XKIHK/ MatloTb 3MOrYy NPaKTUYHO AeMOHCTPYBaTy pPiBeHb ix npode-
CiOHani3my, roToBHICTb Ta 3[aTHICTb O BUKOHaHHA MOCTaBfIeHNX 3aBAaHb HapiBHI 3 yonosikamu. [pu-
Knagamu npodeciiHoi poboTu XIHOK Ha CTpaTeriyHoMy piBHi MOXKHa Ha3BaTu PoboTy IpuHK Bepellyk
(MiHicTepka 3 nMTaHb peiHTerpawii TMMYaCcoBO OKyMNOBaHWX TepUTopin YKpaiHu), laHHK Manap (3acTynHu-
usa MiHictpa 06poHK YKpaiHu) LWoAo BUPILLEHHA pi3HOMNAaHOBKMX 3aBAaHb 3abe3neyeHHs i BigHOBNEHHSA
HauioHanbHoi 6e3neKkn B yMOBax BOEHHOIO CTaHy (0OMiH NOIOHEHVMU, TYMaHITapHi Kopugopw, 3armbni
Ta 3HUKNi 6e3BiCTY, JenopToBaHi 0cobu, BHYTPILWHbO NepemilleHi ocobw, 3aBaaHi 36UTku, iHbopmauiiHa
peiHTerpadis, NPOTUMiHHa AiANbHICTb, CTPaTeriyHi KoMyHikalii Ta iHpopmaLiiHa NoAITUKM TOLLO) Ta iH-
LUMX XKiHOK. Mpu LbOMy AOUINbHO HAaroIOCUTH, WO Ha LMX NpUKIagax naeTbCA NPo «AKICHY» y4acCTb XKiHOK
y npoueci NPUINHATTA YyNPaBAiHCbKMX PilleHb Ta NiaHyBaHHI, BUKOHAHHI, OLiHLi pe3ynbTaTiB BilCbKOBUX
ornepauin Ta Micin.

Came TaKi 3aBfaHHA cepef iHWKUX nocTaBneHo B Pesontouii Pagn beanekn OOH 1325 «XKiHku. Mup.
Besneka» [16]. Came Uel JOKYMEHT Ha CbOrofHi 3a/MILAETbCA OQHNM 3 6a30BUX aKTiB 6e3neKoBoro 3a-
KOHOZABCTBA i MPOAOBXKYE BU3HAYaTK reHAepHY NONITUKY Y BINCbKOBIN chepi B ycbOoMy CBITi, BKtoUaloun
YkpaiHy. Llieto Pe3ontoui€to 3aknageHo YoTUPU OCHOBHUX MPUHLMMN FreHAEPHOIro MeNHCTPUMIHTY y cdepi
3abe3neueHHA Ge3nekn i 060poHK: 1) 3anyUeHHs/y4yacTb, 2) nonepenxeHHaA/3anobiraHHs, 3) 3axucT, 4)
ponomora i Bigbynosa.

Ak pa3 3any4eHHsA Ta akTVBHa Yy4aCTb »KiHOK «Ha BCiX PiBHAX NPUNHATTA PilleHb y MeXax HalioHasb-
HUX, PerioHafbHNX Ta Mi>KHaPOAHUX iHCTUTYTIB Ta MexaHi3miB» [16]. [po Le My roBopuav B paMmkax nep-
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Lwoi KoHdepeHLii 3 reHepHOI PiBHOCTI B ceKTopi 6e3nekn i 060poHn (20-24 BepecHs 2021 poKy, M. Xap-
KiB, YKpaiHa), opraHi3oBaHoOi pafjHUKOM 3 reHAepHMX NuTaHb, pagHukom Odicy 38'A3ky HATO 3 nuTaHb
pe3ontouii « KiHku, Mnp Ta 6e3neka» Ta odiuepamm O6’egHaHOT ONepaTUBHO-TaKTMYHOI onepadii 36poi-
Hux cun KaHagu B YkpaiHi (UNIFIER) gna cniBpob6iTHMKiB MiHicTepcTBa 060poHM YKpaiHu, 36porHMX cun
YKpaiHu, MiHicTepcTBa BHYTPILLHiX cnpas, HauioHanbHOT reapgii YKpaiHu.

AHani3 KOHTPOJbHMX NOKAa3HUKIB, AKi BUKOPUCTOBYIOTbCA ANA OLiHKM 3abe3neyeHHA reHAepHOI pis-
HOCTi B cunax 060pOHY, NOKa3aB: KiJIbKIiCHi MOKa3HMKM MOBVHHI CYyNMPOBOAXYBaTUCH AKICHMMN MOKa3H-
kamm. OcobnmMBO Lie CTOCYETbCA [OTPMMAHHSA LIbOrO B MUPOTBOPUMX MICifX, B AKUX 6epyTb YUYaCTb XKiHKN.
AKLLo KiHKa 6epe yyacTb B MMPOTBOPUIl onepadii AK norict abo nepeknagay, To Le € KiIbKiCHUM nokas-
HMKOM y4acTi XIiHOK, ane He € AKICHMM noka3HukoM. OyHKLiA MnaHyBaHHA MICiT i MPUIAHATTA BiNCbKOBUX
pileHb B TakoMy pasi >iHkam b6yae HepocTynHa. OTXe, ANA ouiHKM Tpeba BpaxoByBaTW He TifIbKY Kiflb-
KiCHY, ane 1 AKiCHY XapaKTepuCTKY POl »KiHOK Ta YONOBIKiB. A TOUHilLe, BUAAETbCA HEOOXIAHM Bpaxo-
BYBATU HasABHICTb/BiACY THICTb GYHKLUIT NPUIAHATTA BINCbKOBMX pilleHb Ta NiaHyBaHHA onepadii K AKicHI
NOKa3HWKWM, AOMOBHIOKOUM 1X KiNbKiCHMMY NOKa3HMKamuy. Takox AouinbHo 6paTti Ao yBary chiBBigHOLLIEH-
HA NpeACcTaBHUKIB CTaTel Ha KepiBHMX MOcafax, aHanidyBaTh NPaKTUKY MPUAHATTA XiHKaMn BiiCbKOBUX
pileHb i iX yyacTb y nnaHyBaHHI onepawii, MiCin.

JouinbHo NpunycTUTK, WO GaKTUYHI AaHi WoAo ciy6m i po6oTH XKIHOK B yMOBaxX BOEHHOMO CTaHy B
YKpaiHi B MalibyTHbOMY CTaHyTb NepeayMOBOIO NPAKTUYHOT peanisaLii NpuHUMNY PiBHOCTI B OUiHLi pe-
3ynbTaTiB poboTH, Kap'EPHOMY 3POCTaHHI Ta IHWMX NUTAHHAX NPUNAHATTA, NPOXOXKEHHA Ta NPUNUHEHHSA
CNY>6U >KiHKaMK Ta YoNIoBiKaMu, iX yyacTi B npoLecax MMpooyayBaHHs.

Po3srnagatoun BignNoBiAHY MepcneKkTrBY, AOLiINbHO NpoaHai3yBaTu Ta CKOPUCTaTUCb AOCBIAOM Kpa-
iH-uneHiB HATO, B AKUX BiNCbKOBOCY>KOOBLi-KiHKM Ta YONOBIKN HE MaloTb PO3Pi3HEHHA He TifbKK 3 TOY-
K1 30pY BUKOHAHHA QYHKLiA i 060pOoHW, ane 11 3 TOUKM 30pY iX 30BHILLHbOTo BUrNAZY i GisnuHoi dbopmu.
Hanpuknag, B KaHagi ocob6am xiHouoi cTaTi 3abopoHAeTbcA dapbyBaTy HirTi Ta BOIOCCA, 06nMYYA, BUKO-
PUCTOBYBATU iHLWi KOCMETUYHI BUPOOM (HanpuKnag, HOCUTU HaKnageHi Bii), HOCUTY iHLWI 3a4ickn OKpiIMm,
KOCMYKM, XBOCTUKA. TaKOX YOJNOBIKM Ta XIiHKM HE MaloTb PO3pi3HeHHA Y GopMmi oaAry 3 YonoBikamu, He
MatoTb Pi3HMLi y HOpMaTMBaX, AKi MOBUHHI BUKOHYBATU BiICbKOBOCNYKOO0BL AN 3aNHATTA NEBHUX NOCaA
[17]. Taki 3ax0An BBaXkalOTbCA MPEBEHTUBHNMMN OO CEKCYasIbHOMO HAaCUIbCTBA, HeaJeKBaTHOI CeKCy-
anbHOI MOBEAiHKK, CeKCyanbHMX JOMaraHb Ta reHaepHO 3yMOBAEHOI AncKpuMiHaii [18].

BpaxoBytoun BUKNageHe, MOXKHa AT BUCHOBKY, O reHAEPHUN MEWHCTPIMIHT B 0B60POHHI chepi
NOBUHEH, 3 ofHOro 60Ky, BpaxoByBaTy BigMIHHOCTI ¢i3ionorii yonosika Ta XiHKWU. Ane 3 TOUKU 30py BU-
KOHaHHA 60MoBMX GYHKLIN, HeE3anexHo Bif TOro BilCbKOBOCY»KO60BELb € YONIOBIKOM ab0 »KiHKOI0, AKLLO
nesHa GyHKLiA BMarae neBHoi Gi3nYHOI NifroToBKu, To Hemae 6y T BigMiHHOCTEN ANA »KiHOK | YONOBIKiB.
’KiHka Mae 6irTu 3 Tieto camolo WBKAKICTIO, NiAiiMaTy Ty camy Bary (Hanprknag, AKLWO Lie 036poeHHA abo
a), Wob BMXnTN B 6ONOBKX YMOBaX, BUKOHYBaTU OAHaKOBI 60OBi 3aBAaHHS.

Tomy, Hanpuknag, B KaHagi icCHYe cnctema, AKa rpyHTYETbCA Ha NPUHLMNAX PO3pi3HEHHA HOPMaTKBIB
[0 nocap i chep AiANbHOCTI i BiACYTHICTb PO3pPi3HEHHA HOPMaTKBIB ANA XKIHOK i YONOBIKIB. 3 TOUKM 30pY
3abe3neuyeHHA BMKOHAHHA QYHKUIN AepaBK, a TaKOXK BUXMBaHHA B OOMOBUX YMOBAX, Taka cUCTeMa €
NpuUKNagomM Ansa HacnigyBaHHA | B acnekTax 3abe3neyeHHs AeMOKPaTUUYHOrO LMBIIbHOrO KOHTPOJO Haj
cmnamu 060pOHM, AOTPMMAHHA NPaB NOAMHMW, PIBHOCTI MpaB YOMOBIKiB Ta XKIHOK B CEKTOpPI 6e3nekn Ta
060pPOoHMN.

BucHoeku. B YKkpaiHi nuTaHHA reHgepHOI iHTerpauii CTOCYETbCA caMe XKiHOK, KiNbKiCTb AKMX B CMax
o6opoHn o 2014 poky 6yna He3HayHot. A nocagm, AKi 06iMany »KiHKK, NepeBaxkHO Manun 06Cnyrosyto-
ynii xapakTtep. B To yac Konm YonoBiKM BUKOHYBaNM OCHOBHI 060poHHI dyHKUii. B Lx ymoBax akTyani-
3yBanoCb NMUTaHHA KOHTPOJIO 3a CEKTOPOM 6e3nekn i 060pOoHU, 3a LONMOMOFOI0 KO0 cepep iHLWKX, BUPi-
LUYIOTb NMUTAHHA JOTPMMAHHA i 3abe3neyeHHA JOTPUMaHHA NPUHLMMIB BEPXOBEHCTBa NpaBa, NpioputeTy
npas i cBO60OA NOANHY, FYMaHi3My, 3aKOHHOCTI, NPO30POCTi, NiA3BITHOCTI BiNCbKOBOCYKOOBLIB Ta iH-
LMX Cy6’eKTiB BNaJHMX NMOBHOBaXKeHb BCiX PiBHIB iepapxii cekTopy 6e3neku i 060poHY rpomMaaaHCbKOMY
cycninbcTBy. Cepep, akTyanbHVX NUTaHb, TUM bifiblle B yMOBaxX BOEHHOIO CTaHy, 3a/IMLWAETbCA NMUTaHHA
reHaepHoi piBHOCTi B 060POHHIN chepi.

Br3HaueHwuin cTpaTeriyHnin Kypc YKpaiHu Ha iHTerpaLito *KiHOK B Cn 060POHY 3aNMLLAETbCA HE3MIH-
Hum. OfHaK, NPiopPUTETN | aKLIeHTM B YMOBaX BOEHHOTO CTaHy 3MiHIOIOTbCA. Ha CborofHi nepoyeprosm
3aBAaHHAM Ana cun 060poHK YKpaiHW B KOHTEKCTI reHAepHOI iHTerpauii € 3abe3neyeHHn edeKTUBHOro
BMKOHaHHA 60MOBMX 3aBAaHb BiICbKOBOCYK00BLAMY 000X cTaTell 3 3abe3neyeHHAM MaKCMabHOro
3aXMCTY iX XUTTA | 340p0oB’'A. [py LbOMY B pamMKax BHYTPILIHbOI iHTerpauii 3annwwaTbca NPiopUTETHUMN
Hanpamku: 1) imnnemenTadii Pesontouii Pb OOH 1325 «KiHku. Mup. besneka» B onepaTnBHe NnaHyBaH-
HA, BUKOHAHHSA BiICbKOBMX onepaLil Ta MiCili; 2) OCBiTa Ta HaBYaHHA 3 reHAepPHUX NUTaHb. B Ton yac ak
po3po6Ka, yTBEPAMKEHHSA | BMPOBaXEHHA CTaHAAaPTIB NMOBEAIHKM, ETUYHUX HOPM 3a cTaHZapTamu HATO
y BiiCbKOBIl cdepi Moxe CTaT! NPIOPUTETHUM 3aBAAHHAM ANA Cy6'eKTIB LeMOKPATUYHOIO LiMBIIbBHOrO
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KOHTPOJSI0 Hafl crnamm 0B60POHU BXe y MUPHUIA Yac. TakoX Moke 6y Tv BU3HaUeHe NpiopuTeTHMM 3aBAaH-
HAM Y MUPHWIA Yac iIHCTUTYyani3auia mepexi reHaepHux pagHukis (Gender Advisor, GENAD) Ta koopanHa-
TopiB (Gender Focal Point) B pamkax BHYTPiLLUHbOT iHTerpauii reHaepHOI nepcneKkTBY B 36pONHKX cr1nax
YkpaiHu. Agxe Lie 3aBAaHHA NoTpebye 3HaUYHUX pPecypciB i KoopanHauii.

'AHomauiﬂ.

Yepe3 nopyLueHHs HauioHanbHOT 6e3nekn 3 60Ky Pocilicbkoi Mepepalii Ha cborofHi YKkpaiHa nepe-
OyBa€ B eniLeHTPi Nofil, WO BKIOYAOTb 3arpo3uM KONEKTUBHIM | MiXKHapOAHi 6e3neLi y BCboMy CBITi.
Mpu ubomy BXe peanizoBaHi 3arpo3u HalioHanbHil 6e3neui YKpaiHi, nounHatoun 3 2014 poky, Bxe 3apas
Manu Hacnigkom rnboke pedpopmyBaHHA ceKTopy 6e3nekn i 06poHun aepxasu. Lle obymoBneHo, 3 ogHo-
ro 60Ky, MOpyLLUEHHAM CyBepPEHITeTY | TepuTOpianbHOI WinicHocTi YKpaiHu. 3 iHworo 60oky, pedopMyBaHHsA
3MiICHIOETBCA B PaMKax MornvMbneHHA eBPONeicbKoi Ta EBPOaTNaHTUYHOT iHTerpaLii YKpaiHu, LOCArHeH-
HA CTaHy B3aEMOCYMICHOCTI cun 6e3nekn i 06poHK YKpaiHy 3 aHanoriyHMMM iHCTUTYLiIAMU filepKaB-UeHiB
OpraHizauii niBHIYHOATNAHTMYHOIO JOroBopy. Ha cborofHi ctatyc lNapTHepa 3 po3WMPEHMI MOXITN-
BOCTAMM AnA YKpaiHW Ta NOJaHHA 3aABKU Ha YNeHCTBO YKpaiHy B €Bponencbkomy Cotosi neplu 3a Bce
O3HauvaE anA Halloil Aep>kaBu HabyTTA 4OAATKOBUX MOXIMBOCTeN. PiBHO fAK i 3060B'A3aHb. Cepep oCTaH-
HiX - 3a6e3neyeHHA PiBHOCTI AOCTYMY Ha BicbKoBy cny»0y. [MounHatoun 3 2014 poKy, KinbKiCTb XKIHOK B
naBax 36ponHunx cun YkpaiHu 36inblimnnacs. | Taka TeHAeHUiA BiANoBiga€e He TiNbKM NPaKTuLi KpaiH-uneHiB
HATO, ane i 3ageknapoBaHM Mi>kHapoaHUM Uinam po3sutky (Cepeg Llinen rno6anbHoro po3sutky 2015
poky NeN2 5,10 Ta 16 cToCytoTbCA reHAepHOI PiBHOCTI, NPOTUAIT AnCcKprMiHauii). Mpn Lbomy 36inbLueHHA
KiNbKOCTi XiHOK-BIICbKOBOC/Y>KOOBMLb BMMara€e BUPiLIeHHA 3aBAaHb ix 6e3nekn Ta epeKTUBHOCTI BUKO-
HaHHA 3aBAaHb. Lle 3aBaaHHA € 0CO6NMBO aKTyaslbHUM B YMOBaX BOEHHOIO CTaHy Ta akTUBHUIA 60MOBUX
Ain Ha TepuTopii YKpaiHn. OgHaK BOHO He BTPaTUTb akTyaslbHOCTi Yy MMPHUI Yac (MOBCAKAEHHA AifNbHICTb
BiNCbKOBOCNY»KOO0BLB), PiBHO fAK i B pamMmKax nepexigHoro nepiofy Bif KOHGNIKTHOro A0 NOCTKOHGNIKTHO-
ro CycninbCTBa.

'Annotation.

The Russian Federation has violated Ukraine’s national security. It turns out Ukraine is where the ac-
tion on threats to collective and international security. For two reasons, deep reform of Ukraine’s security
and defense sector has been underway since 2014. On the one hand, the violation of the national sover-
eignty and territorial integrity of the state. On the other hand, the reform is carried out in the framework
of deepening Ukraine’s European and Euro-Atlantic integration, achieving a state of interoperability of
security sector and armed forces of Ukraine with similar institutions of the North Atlantic Treaty Organiza-
tion. Ukraine has previously received the status of Enhanced Opportunities Partner in 2021$ applied for
Ukraine’s membership in the European Union in 2022. These actions mean the acquisition of additional
opportunities. As well as obligations. Such obligations include ensuring equal access to military service.
Since 2014, the number of women in the Armed Forces of Ukraine has increased. And this trend is in line
with the practice of NATO member states. It is also in line with the declared international development
goals (Among the Sustainable Development Goals (SDGs) NeNe 5,10 and 16 relate to gender equality,
reduced inequality, peas and justice strong institutions). At the same time, the increase in the number of
women in the military requires that security and efficiency be addressed. This goal is especially relevant
in conditions of martial law and active combat on the territory of Ukraine. However, it will not lose its rel-
evance in peacetime (daily activities of the military), as well as during the transition justice.
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W NOTARY AS A SUBJECT OF RECEIPT
OF SOCIAL SERVICES

Homapiyc sik cy6’ekm ompumaHHs1 coyiasibHUX MOCJ1ye
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'Hoc-raHOBKa npo6Gnemu. Baxknneoto NaHKOK Y CUCTeMi coLliafibHOro 3axXMCTy NpaB Ta cBO6OA fto-
OVIHW | TPOMaAAHNHA € IHCTUTYT HOTapiaTy. Ha HoTapiyca noknageHo NOBHOBAXXEHHA LWOA0 3aXUCTY Jto-
OVIHV | TPOMaJAHVHA LWIAXOM 3aCTOCYBaHHA M03aCyA0BOI OXOPOHM Ta 3aXUCTY NpPaB i 3aKOHHMX iHTepeciB
biznyHKX i puanyHux oci6. Ak HaronowytoTb J1.I. BoosiyeHa Ta O.B. MeneHko npodeciiHa AisanbHicTb
HoTapiyca 3abe3neuye NpPeBeHTMBHWI MPABOBUIN 3aXUCT i YHEMOXITMBIIOE NOPYLUEHHA B MabyTHbOMY
pi3HOMaHITHMX MpaB Ta iHTepeciB cy6’eKkTiB NpaBa " BUHUKHEHHSA CNopiB y cygax. HotapiaT AK iHCTUTYT
No3acyfoBOro NPeBeHTUBHOIO 3aXMCTY CBOEIO JiASNIbHICTIO Ma€ CNPUATK JOCATHEHHIO 3aBAaHb NPaBoCya-
AA, 3anobiraioun BUHWKHEHHIO CYAOBUX CMOPIB LWAAXOM 3anobiraHHA NOpPYLIEHHAM LMBIfIbHUX NpaB Ta
iHTepeciB, 3abe3neyeHHsA X HanexxHoi peanisadii [1, c. 89]. BumHAlouM NeBHY HOTapianbHy Aito, HoTapiyc
Yy nocagosa ocoba NiATBEPAXKYE LM 3aKOHHICTb | JOCTOBIPHICTb BUMHIOBAHOT HOTapiaNbHOI Aii Ta 3ano-
6irae B ManbyTHbOMY MOXJIMBMM NMOPYLIEHHAM MPaB Ta iHTepeciB 0cCi6, AKi 3BepHyNMCA Ao HoTapiyca um
nocazoBoi ocobu. PakTnYHO, HOTapiaT BperynboByeE NeBHi NPaBOBiAHOCKHM 6e3 3BepHeHHs 0Cib Ao cyay,
CNPUAE BUPILLEHHIO KOHKPETHMX cnpas 6e3 cyfoBOi TAraHHMW, CYAOBMX PO3MALIB CNpaB, BUTPAT Yacy Ha
CY[OBI 3acCijaHHA, MaTepianbHUX BUTPAT Ha po3rnaf Crpasu B CyAi TOLLO.

AHani3 octaHHix gocnigKeHb i ny6nikauin. B Tol e yac, He3Ba)kaloum Ha JOCUTb BaroMy poJsib HO-
TapiaTy B acneKTax 3ax1cTy npas, CBOOOA Ta 3aKOHHKX iHTEPECiB NOANHY, MUTaHHA COLiaibHOro 3aXUCTY
CaMKMX HOTapiyCiB Ha CbOrOAHI 3aNMWAETbCA HeJOCTAaTHbO AOCIAXKEHNM. 3arasiom HoTapiaT Ta HoTapiasb-
Ha AiANbHICTb y Pi3HMX acnekTax Oynu npegmeTomM AOCHIIXEHHA TakUX HayKoBLiB AK: B. B. bapaHkoBa,
K.®. binbko, 0. N'ynescbka, H.B. InbeBa, I.I. Korytny, 1.B. Mapusbkuii, J1. K. PaasieBcbka, B.C. TapaceHKo,
C.A. Oypca Towo. Woao nutaHHA couianbHUX rapaHTili FPOMagsAH, TO BigNOBIAHI NUTaHHA JOCNiOKYBa-
NIMCb y MpaLAX Taknx BYeHux AK: B.M. AHgpiis, B.A. barpin, C.A. BaBxeHuyk, C.B. BeHegikTOB, 0.M. Mpnwwn-
Ha, B.l. XypaBenb, T.A. 3aHdiposa, M.l. IHwuH, C.C. Jlykaw, O.B. MockaneHko, C.M. YepHoyc, B.I. LLlep6uHa,
O.M. ApoLeHKo Ta iHLwi.

HeBupilweHi paHiwe npo6nemu. [poTe, AKLLO 34iINCHATA PO3MNAL HAyKOBMX NpaLb BYEHUX, AKi [O-
CNigpKyBanu HoTapianbHy AiANbHICTb, MOXKEMO 3p06UTY BUCHOBOK MPO BiACYTHICTb HayKOBUX AOC/iAXEHb
010 BM3HAYeHHsA coLliaNlbHMX rapaHTili HOTApPIYCiB, @ MTaHHA iX COLianbHOro 3axXMCTy Maiixe He 06roeo-
PIOETLCA Hi Y HAayKOBI AOKTPWHI, Hi ny6niuHo. Lle, npvBOAMTb [0 AYMKM, O MUTAHHA COLianbHOro 3aXmcTy
AK fieprKaBHUX, TaK | NPMBaTHMX HOTapiyCiB BU3HAYEHO Ta perflaMmeHTOBaHO JOCUTb AeTaNlbHO, a MeXaHi3m
X BTIIEHHA Y XKNTTA TaKOX LIiSIKOM HanarogXeHun. Ane, Ha NpakTuli, HaBNaKkW, Ma€ MicLe BifCYTHICTb AK
aKTMBHOro 006roBOpeHHA TaK i akTUBHOI Aep>KaBHOI MOJTITUKM Y MUTaHHI COLliabHOrO 3aXUCTY HOTapIYCiB,
B MOPIBHAHHI 3, HANPWKNaA, afBoKaTaMu, CyaaaAMU, AepKaBHUMU CyK60BLAMU. K 6yno 3a3HaueHo C.M.
JlyHa€BCbKOIO, MPaKTMYHO 6yab-sKi 0diLiHi po3mosy, iHpopmaLisa y 3MI Wwono HoTapiyciB Tak um iHaKLwe
CTOCYIOTbCA CYTO BUKOHAHHA HUMIM NpodeciiHnx 060B'A3KiB, HafaHHA HOBKX MOBHOBa)eHb ToLo. HaBiTb
y BCECBITHI Kibep-naByTUHI 3a 6yAb-AKMM 3anmnTOM, L0 MiCTUTb C/TIOBO «HOTapiyC», BU He 3HAAETE XOA-
HOro MOCWIIAaHHA, OKPIM Ha KLITaNT NOCBiAYEHHA HOTapiyCOM MPaBOYMHIB, 3AINCHEHHA PeeCTpaliiHmX
Ai, cnnaTn HoTapiycom NoJaTKiB, AK CTaTU HOTapiycoMm, Ta iHWY nogibHy iHdopmauito. OgHak, K Harono-
LLIYE HayKOBeLlb, ICHYE 11 iHWa CTOPOHa HoTapiaTy, MPo AKy He MPUNHATO, ane cnig 3arosoputu. Lle Te, wo
baKTMYHO HoTapiycom ocoba € nulle, K NPaBUO, NPOTArOM 8 rofMH Ha fieHb 5 AHIB Ha TMXKAEHb, KoMK
BOHa NPaLE, yBECh iHLIMI Yac HOTapiycC - TaKUM XKe nepeciyHnii rpoMafdaHUH YKpaiHW, AK | KOXKeH i3 Hac.
Hotapiyc notpebye wopiyHOro BiAMOUNHKY, MOXe 3aXBOPITU, NepexnsaTi CKPyTy, ioMy noTpi6bHo byae
BUITW Ha MeHcito, TOGTO OTpMMaTU Bif AepKaBu couianbHUA 3aXUCT. Afie NIOFYHO MOCTAE NUTAHHSA, YK
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MOe BiH 1Oro oTpumaTH i B AKin mipi [2]. Taka cMTyaLis MO BiHOLEHHIO A0 COoLianbHOro 3aXncTy HoTapi-
yCa € HEMPUNYCTMMUM Ta CYTTEBO BMJIMBAE Ha NOro colianbHuii cTaTyc. Lia npobnema mae binbLue nutaHb,
aHiX BignoBigen, TOoMy BapTO OCUTb JeTaNlbHO OXapaKTepur3yBaTy BKa3aHy NpobemaTtuky.

MeTolo CTaTTi € po3rnag HoTapiyca 3 TOUKM 30py Cy6'eKTa OTPUMaHHA couianbHuX nocnyr. ina go-
CAFHEHHA NOCTaBNE€HOI MeTW Y CTaTTi 3[INCHIOETbCA BU3HAYEHHA Ta OKPEC/IeHHA OCHOBHUX YAHHUKIB, AKI
BM3HaYalOTb NPaBOBe NOJIOXKEHHA HoTapiyca Ak Cy6’'ekTa OTpPMMaHHSA coLiafibHUX NOCAYT.

Buknag ocHoBHOro matepiany. 3arasnom, y colianbHOMy npasi Ta npasi couianbHOro 3abesneyex-
HA MNPV XapaKTepucTumLi colianbHUX NOCNYT Ta BU3HaYeHHi Cy6'eKTIB OTPMMaHHA COLiabHUX FapaHTii,
[OCUTb YacTo MOBa Iie came NpPOo BPa3uUBi BEPCTBU HACcENEHHS, OCi6, AAKi NOTpanuaun y CKnagHi »KUTTEBI
06cTaBMHM Ta cuTYyalii, 0Ci6, AKi He MOXYTb CAMOCTIIHO MOA0NATY NEBHI XUTTEBI 06CTaBMHMW Ta BACHMM
cunamuy BUpiWKTY cBoi Npobnemu. Ane, Lie He Tak, OCKIIbKU OCUTb YacCTO CoLianbHi rapaHTii MoB’A3ytoTb
i3 MeBHOI0 KaTeropieto ocib, odiLinHM OTPMMaHHAM JOXOAY Ta JieranizoBaHo npaieto, NEBHUM BUOM
3alHATOCTI. Ha HoTapiyciB, AK NpauiBHMKIB Ta AK CaMO3aiHATUX OCIO TaKOX MOLUMPIETHCA COLianbHUI
3aXUCT, NepefbayeHNin HOPMATUBHO-NPABOBUMM aKTaMy, @ PO3riAf HoTapiyca fK Cy6’eKTa OTPUMaHHA
couianbHUX rapaHTii 06yMOBAEHUIN HACTYMHUMMN YNHHKAMW:

1) HoTapiyc € ¢i3nyHO 0Co60I0, a MO BifHOLWEHHIO J0 Gi3NUYHMX OCI6 y Hawwin fepxaBi GyHKLiOHYE
cucTeMa fiepKaBHMX rapaHTill Ta rapaHTIl CoLianbHOro 3axmcTy Ta couiasibHoro 3abesneyeHHs. Lle no-
NOXEHHA YiTKO nepenbayeHo y ctatTi 3 KoHCTUTyUil YKpaiHy, a came: npasa i ceoboam niognHm Ta ix ra-
paHTii BU3HaYaloTb 3MICT | CNPAMOBAHICTb AiANbHOCTI AepaBu, a YyTBepAXeHHs i 3abe3neyeHHs npas i
CcBO6OJ NOANHN € FONOBHUM 060B'A3KOM AepkaBu. CTaTTeto 46 3aKpinneHo, Wo rpoMaaHN MatoTb NPaBo
Ha CoLianbHMI 3aXM1CT, WO BKJIOYAE NPaBo Ha 3abe3neyeHHs iX y pa3i NoBHOI, YacTKoBOI abo TMMYacoBOl
BTpaTL NpaLe3naTtHoCTi, BTpPaTU rofyBanibHMKa, 6€3pobiTTa 3 He3anexHux Bif HUX 06CTaBUH, a TaKOX Y
CTapOCTi Ta B iHILMX BUMafKax, nepeadayeHnx 3akoHoM. Lle npaBo rapaHTyeTbcA 3aranbHO060B'A3KOBMM
LEeprkaBHUM CoLianbHMM CTPaxyBaHHAM 3@ PaXyHOK CTPaxOBUX BHECKIB rpOMasH, NigNnpYEMCTB, yCTaHOB
i opraHisauin, a TakoX OIOXKETHMX Ta IHLWWX gXKepen couianbHoro 3abesneyeHHs; CTBOPEHHAM Mepexi
LEeprkaBHUX, KOMYHalbHUX, MPUBATHUX 3aKafiB gnAa fornagy 3a Henpaue3gaTHUMM YieHaMu CyCnifb-
cTBa [3]. MNpaBo Ha couianbHUI 3aXMCT Ta OTPUMaHHA coLianbHUX rapaHTin nepeabavae NnpaBo ocobu Ha
3abe3neuyeHHA y pa3i NOBHOI, YaCTKOBOI BTPaTU NpaLe3aaTHOCTI, BTpaTy rofyBanbHKKa, 6e3pobiTTa 3 He-
3aNeXKHUX Bif HMX 06CTaBIH, a TaKOX Y CTapOCTi Ta B iHWKX BUMNafKax, nepefdayeHnx 3aKOHOM, NeHCii,
iHLWIi BMAW couianbHMX BUMNMAT Ta JOMOMOT, L0 € OCHOBHUM [XepenoMm iCHyBaHHA, MaloTb 3abe3nevysati
PiBEHb >KUTTA, HE HVXUYUI Bif NPOXKUTKOBOrO MiHIMyMy, BCTAHOBJIEHOIO 3aKOHOM TOLLO. TakoX rpoma-
AAHaM YKpaiHu 3ab6e3neyyeTbcA NpaBo Ha MaTepianbHe 3abe3neyeHHs Npu TMYacoBili BTpaTi npaues-
[ATHOCTI, Ha JOMOMOry Npu BariTHOCTI | Nofiorax, Mpy HapOAXKeHHI ANTVHW Ta MO JOrNAQY 3a AUTUHOID,
[OMOMOry Ha NoxoBaHHA Towo. MakTMYHO 0 HoTapiyca AK cy6’'ekTa HOTapianbHOro NpoLecy MalTb 3a-
CTOCOBYBATUCA BCi Ti NpaBa, AKi 3akpinieHi OCHOBHMM 3aKOHOM HaLIOi AepaByX Ta 3aCTOCOBYIOTbCA A0
3BMYalHOI ¢i3nyHOT ocobu.

2) HoTapiyc € cy6'eKTOM BiANOBIAHOIO NPoLIECy, @ y4aCHUKMN OyAb-AKOro PUANYHOTO npolecy (B Tomy
yncni 1 HoTapianbHOro) MatoTb By TY 3aXULLEHMMU Ta HA HUX MOLLUMPIOIOTLCA NEBHI IOPUANYHI, couianbHi Ta
iHWi B1AW rapaHTin. HoTapianbHi npolecyanbHi NpaBOBiAHOCKMHY CKMajalTbCA Y NpoLeci HoTapiabHOT
RiANBHOCTI MiXK HOTapiycoMm, 3 ofHOro 60Ky, i 6yAb-AKUM iHWMM Cy6’eKTOM npoLiecy — 3 iHworo. Okpec-
JII0I0YM HOTapiafbHUA NMpoLec, 3a3HaYeHo, WO OCTaHHbOMY MPUTaMaHHI 03HaKK, AKi € XapaKTepHUMM
ANA PUANYHOro npouecy. [o-nepLue, HoTapianbHWI MPOLEC € PO3MIALOM KOHKPETHOT OPUAMYHOI Crpa-
BW; NMO-Apyre, HOTapiaJlbHUIM NpoLec € Pi3HOBMAOM MPaBO3aCcTOCOBHOI AiANbHOCTI, KONW BiANOBIgHWI
LepKaBHUI opraH abo nocaoBa ocoba NOBUHHI 6e3nocepeHbO BUKOPUCTOBYBaTM HOPMU NpaBa ans
PO3B’A3aHHA KOHKPETHOI IPUANYHOI CNpaBy; NO-TPETE, HoTapianbHWIA NpoLec € NpaBoBo GopMoto -
ANbHOCTI YNOBHOBaXKEHUX OpraHiB fep»aBy Ta NOCafoBUX OCiO, KONO AKNX BU3HaYeHe 3aKOHO,aBCTBOM;
no-yeTBepTe, HOTapiaNbHUI NpoLEC € JiANbHICTIO, pe3ynbTaTy AKOI Bijo6paxKeHo y npoLecyanbHuX aK-
Tax. BogHouac HegoOTpPUMaHHA BCTAaHOBNEHOT 3aKOHOM GOPMU BUMHEHHA HOTapianbHUX Al Npr3BOANUTb
[0 BM3HaHHA TaKoI Ail HefilCHO; No-N'ATe, HOTapiabHUI NPOLEC € JiANbHICTIO, MOB’A3aHOI 3 BUKOPUC-
TaHHAM 3aco06iB LPUANYHOT TEXHIKK; NO-LLOCTE, HOTapiafibHWIA NPOLEC € AiANbHICTIO, enemMeHTaMun AKOI
€ cy6’ekTn, cTapii Ta NpoBafxeHHA [4]. B jaHoMy BMMaaKy mae micle po3ymiHHA HoTapiyca AK cyb’'ekTa
HOTapiafibHOro NpoLecy, Ha AKOro NOLINPIOKTLCA rapaHTIl LWOoA0 NOro 0cob1CcToro 3axmcTy Ta ocobumcTol
couianbHoi 6e3neKku, MOXNNBOCTI HOTapiyca BUKOPWUCTOBYBATV HafiaHi ioMy npaBa Ta MOBHOBaXkeHHA 6e3
NeBHOrO 3acTepeXeHHs, TUCKY Ta B MOBHOMY 00CA3i. 3aranom, HoTapiycC BBaXKaETbCA KIIOUYOBUM YUYaCHU-
KOM HOTapianbHOro npouecy, AKUI Ma€ He MPOCTO Oro NPaBUIbHO OpraHi3yBaT, a i BUPILLMTK Npobne-
My 3 IKOO IO HbOTO 3BepHYnacs 0coba, OTPUMATU NEBHUIN pe3ynbTaT, AKUIA 61 B LinOMy 3aOBOJIbHAB BCiX
CTOpPiH HoTapianbHoro npouecy. Came Ha HOTapiyca NOKNaga€ETbCA 06OB'A30K OUIHUTM JOCTOBIPHICTD i
NMOBHOTY HaflaHMX AOKa3iB, 3p0OUTN BUCHOBOK NPO 3aKOHHICTb UM HE3aKOHHICTb BUMHIOBAHMX il i 3 ypa-
XyBaHHAM LbOro NPUINHATY BAAaAHUN aKT 3aCTOCYBaHHA npaBa. BpaxoByoum KnyoBe CTaHOBKLLE HOTa-
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piyca Ak cy6’ekTa HOTapianbHKX NpoLecyanbHUX NPaBOBIAHOCKH Ta oro crneundivyHy NpaBocy6’'eKTHICTb
i 0cO6NMBMIN NPaBOBUIA CTaTyC, BBA’KAEMO, LLIO OCTaHHIl NOBMHEH MaTKW I BiANOBIAHI coLianbHi rapaHTii,
AKi 6 3a6e3nevyBanu NOro colianbHWI 3aXUCT camMe Y NpoLeci BUKOHaHHA CBOIX NpodeciliHx 060B’A3KiB.
BaxKnvBUM € 1 He TiNbKM CoLianbHUIM 3aXMCT HOTapiyca AK yYacHMKa HoTapianbHOro npouecy, a i 3abes-
neyeHHA CTabinbHOro NpoLecy BUMHEHHA HOTapianbHUX Aiil, HEBTPYYaHHA Y AiANbHICTb HOTapiyca AK 3
6OKy YUYaCHUKIB NpoLiecy, TaK i CTOPOHHIX Ocib.

3) HoTapiycC 34iNCHIOE CBOIO AiANbHICTb Y BifMOBIAHOCTI JO HOPM YMHHOIO 3aKOHOAABCTBA, @ OTXKEe Ha
OCTaHHbOTO NoLWKMpPTLCA NepedayeHi Kogekcom 3akoHiB Npo npavto YKpaiHy couianbHi rapaHTil. | BKa-
3aHy HOpPMY He BapTO irHOpyBaTH, OCKiNbKu KodeKc 3akoHiB Npo npauto YKpaiHu [5] 3gincHI0E perynioBaH-
HA 3arafbHMX TPYLOBUX NPaBOBIAHOCKH, @ OTXe, 3 MepLUOro Nornagy, MaB 6u 1 BCTAaHOB/IOBATM 3arabHi
couianbHi rapaHTii AnA NpauiBHUKIB, B TOMY YNCHi 1 AnA HoTapiycis. [poTe, BiAg3Ha4yMMO, O OKpeMi Ha-
YKOBL|i HarosowWwytoTb Ha TOMY, WO HOPMK KofeKcy 3aKOHIB Npo npawto YKpaiHu NOLMPIOITbCA BUKIOY-
HO Ha JepaBHKX HOTapiyciB. Lie MoB’A3aHO i3 HaABHICTIO yKnageHoro TpygoBOro AOroBOPY AepPXKaBHOro
HoTapiyca i3 BignoBigHMM [0NOBHUM TeprTOpianNbHUM yNpaBAiHHAM IOCTULIT B OKpeMin obnacTi. 3o0kpema,
Taka gymka BucnosneHa C.l. LLlacnusoto, Aka 3a3Havag, Wo AepKaBHMUIN HOTapiyC MPU3HAYa€ETbCA Ta 3Bifb-
HAETbCA 3 NOCaAN HaKa3oM KepiBHMKa fonoBHOro ynpasniHHA ocTuuil MiHicTepcTBa rocTULil YKpaiHn y
BiAMOBIAHIN agMiHICTPAaTMBHO-TEPUTOPIaNbHIN OAMHWLI BiANOBIAHO A0 Y. 4 cT. 17 3akoHy YkpaiHu «[1po
HoTapiaT», WO GaKTMUYHO O3HAYa€E NPO YKNAaAEHHA HUM BiANOBIAHO Ao CT. ¢T. 21, 23, 24 K3nll YkpaiHu
6e3CTPOKOBOro TPYAOBOro A4OrOBOPY 3 BiAMOBIAHVM [ONIOBHMM TepuTOpiaNbHUM YNpaBAiHHAM CTULII.
HaTomicTb nprBaTHMI HOTapiyc BiANOBIAHO JO Y. 1 CTaTTi 24 HaBeAEHOro BULLE 3aKOHY PEECTPYE CBOIO
npodeciivy AiAnbHICTb Y 3a3HaYeHOMy BuLLe [0NIOBHOMY ynpaB/liHHI I0CTULT 6€3 BUHNKHEHHA TPYAOBUX
NpPaBoBIAHOCKH 3 HUM. OKpeMO HayKOBeLb HarooLWYeE N Ha TOMY, Lo BiANOBIAHO A0 MOMIOXeHb M. 3 u. 1
CT. 29 K3nM YKpaiHu o noyaTky poboTu 3a yKnageHum TpyLoB/M JOroBOpOM poboTofaseLb 30608'A3a-
HUI BU3HAUMTW NpaLiBHUKOBI poboye Micue i 3abe3neunTu oro HeobxigHUMKM Ana pPoboTr 3acobamu. Lis
HOpMa CTOCY€ETbCA AiepKaBHOMO HoTapiyca. LLilofgo npmBaTHOrO - OCTaHHIN y BiANOBIAHOCTI 1O BUMOT CTaTTi
25 npodinbHOro 3akoHy Ma€ CaMoCTIliHO CTBOPUTU COobi poboue micLe, OTpMMaTK akT NpPo noro cepTrdi-
KaLito Ans nogaHHA y BignosigHe lonoBHe TepuTopianbHe YNpaBniHHA CTULII, Lo € 060B'A3KOBOI YMO-
BOIO peecTpaLii NpuBaTHOT HOTapianbHOI AiANbHOCTI. TakUM YAHOM, HayKOBeLb PO6UTb BUCHOBOK NPO Te,
Lo NpW piBHI GYHKLIOHaNbHOCTI BUKOHYBaHOI pOO0TU CTaTyCy Aep>KaBHOrO i NPUMBATHOrO HOTapIyCiB 3a
O3HaKaMu 3aKOHOA,ABCTBA MPO Npauio € Pi3HUMN: fep>kaBHUIN HOTapiycC NianArae TpygoBOMY 3aKOHOAaB-
CTBY AIK HallMaHUWIM NpauUiBHMK, a NPYBaTHUI HOTapiyC — AK poboTofaseLb [6]. 3aranom, Mu NigTPUMYEMO
BKa3aHy Mo3uito, a HaBeeHi BriLLe apryMeHTH, Ha Hally YMKY, MatoTb Oy Ty NiATBEPAXKEHI Le 1 HaneXHi-
CTIO iIep’KaBHOMo HOTapiyca Ao BiANOBIAHOT Aep>KaBHOI HOTapiasbHOI KOHTOPW.

Mpo 0cobnMBOCTI NPAaBOBOroO CTaTyCy AepaBHOro HoTapiyca 3a3Hauvana 1 O.l. Mocbnak, Aika cTBep-
IXKYBana, WO AepKaBHUIN HOTapiyc, KpiM 3arasbHOro CTaTycy HoTapiyca, TakoX Ma€ ocobnmBumiA cTaTyc
- NpauiBHMKa lopngnyHoi ocobun, TO6TO Aep>KaBHOT HOTapianbHOI KOHTOpK [7, €. 275-276]. Came 3a Takum
npuHumnom M.C. lonvHcbKa y CBill Yac, BU3Hayana ocobnmBoCTi, AKi NpUTaMaHHi Aep>kaBHOMY HOTapiy-
cy. Tak, BueHa 3a3Hauana, Wwo: 1) opuanyHow ocobolo € AepKaBHa HOTapiaibHa KOHTOPA, a He fepXKaBHUIN
HOTapiyc; 2) 3aBigylounin Aep<aBHOK HOTapialbHOK KOHTOPOID, @ TaKOX AeprKaBHUN HOTapiyc, BUCTyNa-
I0Tb MPeACTaBHMKaMN AePrKaBHOI HOTapianbHOI KOHTOPY; 3) AeprkaBHA HOTapialibHAa KOHTOPa CTBOPIO-
€TbCA, i€ Ta GiHAHCYETHCA 3a PaxyHOK AiepKaBMy, a 3aBiAylounii KOHTOPOLO Ta HOTapiyC € il WTaTHUMK oau-
HUUAMK; 4) 3aBiayounii KOHTOPOID, AepXKaBHUI HOTapiyC NepebyBatoTb Y TPYAOBKX NPaBOBIAHOCKHAX 3
LepKaBHUM OpraHoM, a B YaCTUHI onnaTy npaLi Ta NeHcinHoro 3abesneyeHHs NPUPIBHIOIOTLCA [0 Aep-
MaBHUX CNy60BLiB; 5) HOTapiyc NiGKOHTPONBHUI YNPaBAiHHIO IOCTULIT (AepXaBHOMY OpraHy) i He Hece
CaMOCTIVHOI BigNOBIAaNbHOCTI 32 pe3ynbTaTil 34iNCHI0OBAHOI HUM HOTapiasibHOI AiANbHOCTI; 6) AepXKaBHUN
HOTapiyC BUMHAE HOTapiasbHi Ail AK HOTapiyC Aep»kaBHOI HOTapiallbHOI KOHTOPW, BUKOPUCTOBYIOUN NPU
LibOMy MevyaTKy HoTapiasibHOI KOHTOpW i3 3006paxeHHAM [epxxaBHoro repba YkpaiHu, HaliMeHyBaHHAM
[eprkaBHOI HOTapiaibHOT KOHTOPM i BigNOBIAHMM HOMepoM [8, c.112]. Okpemi i3 HaBegeHMUX BuLLEe NO3U-
Ui nigTBepaXKytoTb GaKT TOro, WO Aep>KaBHUIA HOTapiyC 3a CBOIM NPaBOBMM CTaTyCOM TAXi€ 1O NpaBo-
BOrO CTaTyCy fep»aBHUX CNyKOO0BLUiB, AKi BUKOHYIOTb QYHKLi AepxaBu. Ane, 34ilicHIOYM aHani3 HOpM
3akoHy YkpaiHu «[1po gepxaBHy cy»0y» BapTO Ha3BaTV OfHY 3aKOHOMIPHICTb: cTaTTelo 3 nepegbayeHo,
L0 Jifl BKa3aHOro 3aKOHY NMOLUMPIOETLCA Ha AepKaBHuX cnyx6oBLUiB: 1) CekpeTapiaTty KabiHeTy MiHicTpis
YKpaiHu; 2) MiHICTEPCTB Ta iHWMX LeHTPaSIbHMX OPraHiB BUKOHABYOI Bflaan 3) MiCLLIeBUX AepPXKaBHUX ad-
MiHiCTpaUin; 4) opraHiB NPoKypaTypu; 5) opraHiB BiNCbKOBOrO YMpaBAiHHA; 6) OpraHiB AUMIOMaTUYHOI
cnyxou; 7) nep>kaBHNX OpraHiB, 0COONNBOCTI MPOXOAMKEHHSA AePXKaBHOI CNyKOM B AKNX BU3HAUeHi CTaT-
Teto 91 uboro 3akoHy; 8) iHIWKMX iep>kaBHKX opraHiB. TO6TO, BKa3aHWii nepenik He BiAHOCUTb HOTapiycCiB O
AepKaBHUX CNyO0BLIB Ha AKUX MOLIMPIOETbCA AiA 3aKoHY YKpaiHu «[1po gepaBHy ciyk06y». He Ma€ Ho-
TapiyciB 1 y nepeniky 4aCcTHM 3 CTaTTi 3 LIbOrO X 3aKOHY, AAKa BM3HaYa€ Cy6'eKTIB, Ha AKX HE MOLUNPIOETb-
€A fia 3akoHy YkpaiHu «[po gepxaBHy cny»c0y» [9]. Taka HeBM3HaUeHiCTb NPaBOBOro CTaTyCy HoTapiyciB
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I NPN3BOAUTb A0 HEOAHO3HAYHOIO PO3YMiHHA iX MicLA cepep iHWNX cy6’'eKTiB ynpaBniHHA, Cy6'eKTiB Ta
OpraHiB Aep»aBHOI BNaau, a Takox i coLlianbHKX rapaHTiii, Ha AKi HoTapiycy MatoTb 6e33anepeyHe Npaso.
B 1ol Xe yac, y HayKOBIln AOKTPUHI NaHye AyMKa NpPoO TAXIHHA AepKaBHMX HOTapiyCiB, AKi NpauioTb Yy
LepKaBHUX HOTapiaNbHUX KOHTOPAX BCe X A0 AepKaBHUX Cy»KO0BUiB. A Le, akKTUYHO, O3HAYAE N MOXK-
NVBICTb epaBHMX HOTapiyCiB KOPUCTYBATUCA TUMW NPaBaMu Ta COUialbHUMW rapaHTIAMK, AKUMW Hagi-
neHi N aepKaBHi cyk60BLi, YHOro He CKaeLl Npo NPUBATHUX HOTapiyCiB.

B uinomy mmn norogyemocs i3 Tum, WO A0 AepXaBHMX HOTapiyCiB BapTO 3aCTOCOBYBATK Ti COLialibHi
rapaHTii, AKi Bu3HayeHi Kogekcom 3akoHiB Npo npauto YKpaiHu, MpoTe i He BIAKUAAEMO Ti€i MOXINBOCTI,
L0 HaBeAEHVM BYLLE aKTOM BCE K TaKN MatloTb BCTAHOB/IOBATUCA HAMOBiNbLL 3arafibHi colianbHi rapanTil
A1 NPUBATHMX HOTapiyCiB, AK HanpuKnag, NPaBo Ha BiAMOUMHOK, MPaBO Ha 3aXUCT CBOEI NpodecinHoi
LisNbHOCTI, NPaBO Ha PO3BUTOK, MPaBO Ha HAaBYaHHSA Ta MiABMLLEHHS KBanidikauii Towo.

4) Ha HoTapiyca MOKNaJA€ETbCA BUKOHAHHA Ny6niyHo-npaBoBux GyHKUIN Bif iMeHi aepaBu, a Tomy
OCTaHHI Mae 6y coLianbHO 3axMLLEeHVIM Ta MaTW BiANOBIAHI rapaHTii LWoAO 34iCHEHHA NO BiAHOLWEHHIO
[0 HbOrO HaneXHoro couianbHoro 3axucty. MNpo nyéniyHo-NpaBoBY AiANbHICTb HOTapiyca 3ragye i t0.B.
PKenixoBCbKa, AKa ii po3rnAgaE B KOHTEKCTI BUBYEHHA MOPaIbHO-eTUYHMX BUMOT B0 HOTapiyciB. BueHa 3a-
3Hauage, Wo ny6aiYHO-NpaBoBa JifANbHICTb HOTapiyca BUPI3HAETLCA cepep iHLWnX Npodecii Ljinoto HU3KOo
cneuundiyHMX BNacTUBOCTEN, 3yMOB/IEHMX PO, AKY BOHM BiflirpaloTb y XUTTi cycninbcTBa. BoHa BTi-
NO€ y cobi MPUHLMNN rymMaHi3my, CpaBeasIMBOCTi, 3aCHOBYETbCA Hacammnepes Ha JOTPMMaHHI Mopanb-
HO-ETUYHUX BUMOT | NpodeciiHMX NpaBu, AKi € CTPUXKHEM A0ro NpodeciiHoT aisnbHocTi. OXxopoHa npas
Ta 3aKOHHUX iHTepeciB Gi3UYHUX Ta LPUANYHUX OCI6 € 3MICTOM MOBCAKAEHHOI AiANbHOCTI HOTapiyciB i
pa3om 3 TUM — ixHim npodeciliHum o6oB’a3kom [10, c. 197]. MpoTe, He BCi HAYKOBLi NiATPUMYIOTb NO3ULitO
LLOZI0 HAABHOCTI y HOTapiyCiB MOBHOBaXKeHb AiATY Bif iMeHi fepaBu. 3okpema, €.1. Dypca Haronowye Ha
TOMY, O HeAOoUiNbHO HaJaBaTy HOTapiycaM Npasa AiATu Bif iMeHi fep»KaBu i 0COBNNBO Lie CTOCYETbCA
NpuBaTHMX HOTapiyCiB, 60, AK HaronoLwye aBTOpP, B TaKOMy pasi NOTPIOHO 3piBHATU CTaTyc Cyadi i HoTa-
piyca. BueHa BBarkae, Wo cyny HeobxigHO AiATv Bif iMeHi aepxaBun ana Toro, wob moro piweHHA 6yno
3arasibHOO0O0B'A3KOBUM, @ HOTapiabHUM JOKYMEHTaM TaKUX BNaCTMBOCTEN He NOTPiOHO HagasaTn [11, C.
22].MpoTe, Ha Hally OYMKY Taka No3uLis € 4OCUTb cnipHoto. HoTapiyc BUKOHYE NoCBifYeHHA npas, GaKTiB,
O MalTb IOPUANYHE 3HAYEHHS, @ TaKOXK YMOBHOBAaMEHWUIN BUMHATY iHWWI HOTapianbHi Aii, nepeabaveHi
3akoHOM YKpaiHu «[1po HOTapiaT» 3 MeTO HadaHHA M IOPUANYHOI BiPOTigHOCTI, a Taki 4ii, Ha Hawy Aym-
Ky, MaloTb BMKOHYBATUCA Bif iMeHi aepaBu, a He 6yab-aKkoi ocobu, Aka Ma€e Ha e ropuanyHi npasa. Ha
CbOrofHi, Ha HOTapiaT, TaK Y iHaKLUe, NOKNAZA€ETbCA OYHKLIA PO3BaHTAXKEHHA Cyay, CYTb AKOI MONAraE B
TOMYy, Lo 0coba 3BepTaETbCA 10 HOTapiyca 3a 3axXMCTOM CBOIX NPaB Ta 3aKOHHUX iHTEPECiB, a OCTaHHIN Yy
Meax CBOiX MOBHOBaXeHb BUPILLYE CNipHe NMTaHHA Ta NpY LboMy HaJa€ ocobi BiANOBIAHI JOKYMEHTH,
AKi MaloTb IOPUAMYHE 3HAYEHHA. |, BpaxoBylouu Te, WO TaKi AOKYMEHTM MaloTb BaXK/MBe IopuanUHe 3Ha-
YeHHA Ta Te, L0 Ha HOoTapiyca NoKNnageHo HagaHHA M PUANYHOI BIPOTifHOCTI, Taki Ail HoTapiyca malTb
OyTu 30iCHeHI Bif iMeHi foeprkaBu. Lie ctocyeTbca poboTn AK Aep>kaBHOrO Tak i NPUBAaTHOrO HoTapiyca,
OCKIiNbK/ B TaKOMy BMMaAKy MOBaA ifie caMe Mpo CTaTyC 0cobu, AKa 34iNCHI0E BMAAHHA Ta 0bOpPMIIEHHSA
TaKUX JOKYMEHTIB, 0cObU, fika Ma€ AiATK B iHTepecax NOAUHNY, ane came Bif iMeHi Aep>kaBu. BUKOHaHHA
byHKUIM Bif iMeHi feprKaBy aBTOMATMYHO Nepebayace NiABULLEHUI piBEHb COLiaibHOro 3axXMUCTy OCib, AKi
Ail0Tb Bifj iIMeHi AeprkaBu Ta HafiNeHHA iX BiANOBIAHNMM CcoLiaNbHUMM rapaHTIAMMN.

5) HoTapiycu € yyacHMKamu, TO6TO 3acTpaxoBaHMMK 0CcobamMu, CUCTEMU LepXKaBHOro couiasbHOro
CTpaxyBaHHsA Ha OCHOBI NpMHLMNY 3aranbHooboB'A3KoBOCTi. [.B. EPpemoBa BBaXag, L0 coLianbHe CTpa-
XYBaHHSA € efleMeHTOM coLianbHOT NONITUKN, WO peani3yeTbca y cdepi ynpaBniHHA pr3nKaMu BigTBOPEH-
HA HaceNleHHA | BUABNAETLCA y NpoLeci HafaHHA 3acTpaxoBaHUM 0cobam MaTepianbHOro 3abesneyeHHs
y BUMNafKy XBopobu, y pasi HaCTaHHA MOBHOI Y/ TMMYaCOBOI BTPaTV NpaLe3faTHOCTI, BTpaTy FoayBanbHU-
Ka, 6e3po6iTTA, NpY JOCATHEHHI NOXMNOrO BiKY Ta B iHLUUX BMNagKax, nepefdayeHrx 3aKkoHO4aBCTBOM 3a
paxyHOK iepKaBHUX coLianbHUX CTpaxoBux GoHAIB, cPOpPMOBaHMX y NPoLIeCi CNIaT! CTPAaXOBUX BHECKIB
[12, c. 257]. HoTapiyc € 3acTpaxoBaHolo 0coboto nig AKO Po3ymieTbca GisuyHa ocoba, AKa BiANoBigHO
[0 3aKOHOJABCTBA MiAnArae 3arafbHO060B’A3KOBOMY fiepXKaBHOMY COLliafIbHOMY CTpaxyBaHHIO i cinayvye
(cnnauyBana) Ta/abo 3a AKY CNIAUYyeTbCA YK CNlavyBaBCA Y BCTAHOBIEHOMY 3aKOHOM MOPAAKY €ANHUN
BHeCOK. Y BiinoBiaHOCTI 40 3akoHy YKpaiHu «[1po 36ip Ta 0611ik EAMHOro BHECKY Ha 3araibHOO60B'A3KOBE
LepKaBHe colianbHe cTpaxyBaHHsA» Bi 08.07.2010 N2 2464-VI» eAnHWIN BHECOK Ha 3arafibHOO60B'A3KOBe
[epKaBHe colianibHe CTpaxyBaHHA (EQNHWIA BHECOK) - KOHCONIAOBAHMI CTPaXOBUI BHECOK, 36ip AKoro
30iINCHIOETBCA A0 CUCTEMM 3arasibHOOBOB A3KOBOTO iep»KaBHOIO COLIiaNibHOMo CTpaxyBaHHA B 000B'A3K0-
BOMY MOPAZKY Ta Ha perynsapHii OCHOBI 3 MeToto 3abe3neyeHHs 3aXMCTy Y BUNagKax, nepeabaveHmx 3ako-
HOZABCTBOM, NMpPaB 3aCTPaxoBaHWX OCi6 Ta UNeHiB iXHiX ciMel Ha OTpMMaHHSA CTPaxoBKX BUNAAT (Mocnyr)
3a AiloyrMmn B1gamMm 3aranbHoOO0O0B A3KOBOMO ieprKaBHOro COLianbHOro cTpaxyBaHHsA (M. 2 u. 1 cT. 1). To6-
TO AnA 3abe3neyeHHs rapaHToBaHoro KoHCTuTyuieo YKpaiHy nNpaBa Ha OTpMMaHHA neHcii. BignosigHo
[0 NYHKTY 5 cTaTTi 4 HaBeAEHOrO BULLE 3aKOHY MAaTHUKAMM EAMHOIO BHECKY € 0CObU, AKi MpoBafATb He-
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3anexxHy npodeciiHy AianbHICTb, a Came HayKOoBY, NiTepaTypHY, apTUCTUYHY, XYLOXHI0, OCBiTHIO abo BU-
KnagaubKy, @ TaKOX MegUuYHy, IOPUANYHY MPaKTUKY, B TOMY YNCITi aABOKATCbKy, HOTapianbHY BifNbHICTb,
abo ocobu, AKi NpoBafATb penirinHy (MicioHepCbKy) AiANbHICTD, iHIWY NoAiOHY AiANbHICTL Ta OTPUMYIOTb
goxia Bifg uiei gianbHocTi [13]. OTXKe, BpaxoByloun Te, WO HOTAPiyC € MAaTHUKOM €EAUHONO COLiafibHOro
BHECKY, OCTaHHIln MOXe B/MaraTtu Bifl ilep»aBu BUKOHaHHA 000B'A3KIB, AKi Ha HEl NoKNaieHo, B TOMY YMC-
ni 1 wopo 3abesneyeHHs 3QiCHEHHSA COLiaibHOrO 3axmMCTy.

6) Woao HoTapiyca, AK i No BiAHOLWEHHIO [0 6yaAb-AKOI iHWOT $i3nYHOI 0COOM MOXe HacTaBaTu CTpa-
XOBUI BUNaAokK. Mg NOHATTAM «CTpaxoBuii Bunagok» A. B. BopMoToB nNponoHye po3rnsagatv fKk ¢akT,
nepefn6ayeHnin 3aKkoHOM abo [OroOBOPOM, L0 BUPAKAETLCA B 3aNOAifiHHI WKOAM MAiHOBMM iHTEpecam
CTpaxyBasbHUKA, 3aCTPaxoBaHOI 0COOM Ta CNPUYMHAE 3MiHY MOro couiasibHOro CTaTycy B pe3ynbraTi
BMJIMBY CTPaX0OBOI NoAii, 3 HAaCTaHHAM AKOI MOB'A3YETbCA BUHUKHEHHA 000B’A3KY CTPaxoBMKa BUNIATUTA
CTpaxoBy CyMy CTpaXxyBabHMKY, 3aCTpaxoBaHill ocobi abo BurogoHabysauy [14, c. 23]. BapTo norogutuca
i3 gymkoto B.B. be3ycoro, AKuI Haronowye Ha TOMy, O B XUTTi KOXKHOI NIOAVHW TPanaaTbCcA BUNag-
KW, fIKI MOXYTb NPU3BECTM A0 TMMYacoBoi abo MOCTIMHOT BTpaTV Npaue3faTtHOCTI, Lo, CBOEKD Yeproio,
NpU3BOAMTb [0 BTPATU 3ap0biTHOI NNaTu, AKa Ana 6araTbox Nitofen € OCHOBHMM 3aCO60M iCHyBaHHA. [1o
TaKuX BMNaAKiB HayKOBeLb BIAHOCKTb CTapicTb, XBOPOOY, iHBaNiAHICTb, BTPATy rofyBasibH/Ka, HAPOOXKeH-
HA OWTUHM Ta iH. BCi Ui BUNagKy, nonpu iXHIO Pi3HOPIAHICTb, MaloTb OAHAKOBI COLianbHi Hacnigku ans
NIOAMHU, HUMK 06YMOBIIOETLCA NOTPeba B OTPUMaHHI Ixxepen XuTTe3abesneyeHHsA He B OOMIH Ha HOBY
3aTpayeHy npauto. BpaxoByouu Te, WO BOHM NPAMO BMIMBAKOTb Ha coLiafibHy CTabiNbHICTb CycninbcTBa
i nogonatu ix caMocTiiHO B 6araTbox BUMafKax HEMOKIIMBO, fiepKaBa nepeburpac Ha cebe NeBHy YacTKy
BiAMOBIAaNbHOCTI 3a iX HACTaHHA Ta YTBOPIOE CUCTEMY COLLialIbHOTO 3aXMCTy HaceneHHA [15, c. 212]. Ho-
Tapiyc, AK feprKaBHUN, TaK i MPUBATHUIN MA€ CBOE BNacHe MPMBaTHE XUTTA, O BUMHAETbCA MO3a MeXamu
HOTapiafibHOI KOHTOPM YK odicy NPUBATHOrO HOTapiyca, a TOMY HaCTaHHA BKa3aHWUX CTPaxOBUX BMNaAKiB
MO>Ke HOCUTU AK Cy6'EKTUBHIUIA, TaK i 06'€EKTUBHUIA XapaKTep. Y BUNaAKy HaCTaHHA CTPaxoBOro BUMALKY,
[0 HoTapiyca MatoTb OyTU 3aCTOCOBaHi 3aXOAM COLiaNbHOro 3aXUCTy Ta couiafibHOro 3abe3neyeHHs Ha
nepiof TMM4YacoBOI BTpaTu npave3faTHOCTI, iHBanigHOCTI, CTapOCTi TOLO.

BucHoBKum. [ligcymoByou/ 3a3HauMmo, Wo HoTapiycy, AK i 6yab-aki iHWi isnyHi ocobu, gepxaBHi
cny»60BLji, NPaLiBHUKN OpraHiB, yCTaHOB Ta OpraHisauiii MOBUHHI MaTy MiHIManbHi couianbHi rapaHTii
3aXUCTY 0COBMCTOro XUTTA Ta CBOEI NpodeciHol AianbHOCTI. BBaXaeMo, WO HOTapiycn € akTUBHMMM
Cy6’eKTamMm OTPUMaHHA coLiafbHUX rapaHTiil, ocKinbky 6e3 HUx NnpodeciiiHa AiAnbHICTb HoTapiyca 6yna 6
nig 3arpo3oto, a ocoburcTa 6e3neka HoTapiyca - BAroM1IN YNHHKK iX He3aneXHOCTi Ta CaMOCTINHOCTI, Npo-
¢deciltHOoi Ta 3aKOHHOIT HoTapianbHOT AiANbHOCTI. B TOI e Yac, NpobieMHNM € HEBU3HAY€EHICTb MPaBOBOMO
CTaTyCy HoTapiyciB, WO TArHe 3a coboto i Npobnemun YiTKOro Ta HeyrnepeaXeHoro Br3HauyeHHs coLiasb-
HWUX rapaHTilA, AKi 10 HUX MOXKYTb 3aCTOCOBYBATMCA. A TOMY, MTaHHA BU3HAUYeHHSA HOTapiyca AK cy6’ekTa
OTPUMaHHA CoLiaNlbHUX rapaHTii, Ha Hally AYMKY, BapTO PO3MOYMHATK i3 AeTafbHOI perfnameHTauii npa-
BOBOFO CTaTyCy HOTapiyca Ta oro mMicLs B CCTeMi OpraHiB Bflafiy Ta CTPYKTYPi NOCaloBUX Ta Cy»K60BUX
oci6 B fepkaBi.

'AHomauiﬂ.

Y cTaTTi 3AiI7ICHeHO BN3HAYE€HHA Ta y3araJibHEHHA YMHHWKIB 3a AKUMU BapTO po3rAaanatu HOTapiyca AK
Cy6'€KTa OTPUMaHHA COLl,iaJ'IbHI/IX nocanyr. HaronoweHo Ha TOMY, WO NMUTaHHA COLliaJ'IbHOFO 3axXnCTy HOTa-
piyciB 3anMLWaeTbCcA HeJOCTaTHbO AOCNIAXKEHUM, WO YacTO NPU3BOAWTL A0 MOpYLUeHHA 6e3nocepenHix
npaB HOTapiycCiB, AK 3 6OKY NpeAcTaBHUKIB BNaaw, Tak i 3 60Ky rpoMagsH, AKi 3BepTaloTbCcA Ha NPUIAOM
no HOTapiyca. CyTTGBy yBary I'Ipl/l,qiﬂeHO 0CobMBOCTAM NpaBOBOro CTaTycCy AepxaBHOMo Ta NMNpMBaTHOIro
HOTapiyca Ta IOro 3HaUYeHHA npwm BU3HAYEHHI COLI,iaJ'IbHVIX rapaHTi|7|, AKi MO>KYTb 3aCTOCOBYBATMCA OO HO-
Tapiyca, po3rnany HOTapiyca AK y4YaCHUKa cncTtemun 3arasibHoO60B'A3KOBOro Oep»KaBHOTo COLl,iaJ'IbHOFO
CTpaxyBaHHsA, 0cobu, LWOoAo AKOI MOXKe HacTaBaTX CTPAaxoBUiA BUMAAoK. BuaineHo 6 OCHOBHUX YMHHUKIB,
AKi BU3HAYaloTb HOTapiyca AK Cy6'€KTa OTPUMaHHA cou,iaanmx nocanyr.

'Annotation.

The article identifies and summarizes the factors that should consider the notary as a subject of social
services. It is emphasized that the issue of social protection of notaries remains insufficiently studied,
which often leads to violations of the direct rights of notaries, both by government officials and by citi-
zens who apply for a notary. Significant attention is paid to the peculiarities of the legal status of public
and private notary and its importance in determining social guarantees that can be applied to the notary,
the notary as a participant in the system of compulsory state social insurance, a person who may be in-
sured. There are 6 main factors that define a notary as a subject of social services.
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¥ FUNCTIONS OF EMPLOYERS’
ORGANIZATIONS AND THEIR
ASSOCIATIONS

dyHKUiT op2aHi3ayil pobomodaesuie ma ix 06’eOHaHb

'Denisova Liudmyla

KniouoBi cnoBa:
hyHKuUis, opeaHizauii pobomodasuyis, 06'eOHaHHA pobomodasyis, npauisHuUK, mpyoosa
dissbHicMb, mpydosi npasa ma 0608’a3Ku.

Key words:
function, employers’ organizations, employers’ associations, employee, labor activity, labor rights

and responsibilities.

'PO6OTO,anLli 3alimatoTb 0cobnuBe micle BcucTeMi Cy6’eKTiB TPYLOBOro NpaBa, afke BOHU CTBOPIO-
t0Tb poboui MicLA, OpraHi3oByOTb TPYAOBI MpoLEcK Ta 3ayyatoTb 0 HUX POBOoUy CUITy, BU3HAYatOTb 3MICT
TPYAOBMX MPAaBOBIAHOCUH | 3aMalOTbCA IXHIM MEPMaHEHTHUM YAOCKOHaNeHHAM. AK CBIYMTb aHani3 YnH-
HOro 3aKOHOAABCTBA, XOA4HMX obMeXeHb B peanisalii ceobogmn o6'eaHaHHs poboTogaBLAMN Hapasi He
nepenb6aueHo. CtatTa 2 3akoHy YkpaiHu «[po opraHisauii poboTofasuis, ix 06’egHaHHA, NpaBa i rapaHTii
ix gianbHOCTI» Big 22.06.2012 N2 5026-VI [1] BU3Hauvae, WwWo poboTofaBLi MaloTb NpaBo 06'eAHYBaTMCA B
opraHi3auii po6oTofaBuiB, BiflbHO BCTYNaTh A0 TakKMX OpraHisadiin Ta BUXoauTn 3 HUX. He 3Bakatoum Ha
Te, WO opraHi3auii poboToaaBLiB Ta iXHi 06’eqHaHHA B YKpaiHi noyanu CTBOPIOBATUCH Lie Ha NoyaTky 90-x
POKiB MUHYNIOro CTONITTA, Y BITYM3HAHIN HAYyKOBIl NiTepaTypi AaHe NMTaHHA He OTPMMANO HaneXxHoi yBa-
v, i Ha CbOrofAHi 3aNnWaeTbcA 6e3iv TEOPETUYHUX NPOTaNVH, AKI MatoTb Oy TV 3aNOBHEHVIMM.

Posrnsapatoun GyHKLUIT opraHisauin pobotofasuiB Ta ix 06’'eaHaHb B YKpaiHi, MAEMO HArofoCUTK Ha
TOMY, IO AOCMTb TPMBaNniA Yac yepes YMOBYM MIAHOBOI LieHTpanizoBaHOI eKOHOMIKM, NoTpeba B CTBO-
pEeHHI TaKMx opraHi3adii Ta 06’egHaHb 6yna BiaCy THbO. | LI NiCNA NPOrofoLWEeHHA HaLLOK AepPXaBoto
He3aneXHoCTi, MoYanu BUHUKATU Pi3Hi opmu rocnogaproBaHHs, BUHUKIIO NigNnpUEMHULITBO, SIK 0CObnm-
Ba Ta Mo cyTi oCHOoBHa GopMa rocnofapcbKoi AiANbHOCTI, @ pa3oMm i3 UMM, notpebda y o6’eAHaHHI 3 MeTo
3abe3neyeHHA BNacHWX iHTepeciB. K HaCNiJoK, ¥ BITYUM3HAHIN HAayKOBI NiTepaTypi BiACYTHI pyHAaMeH-
TaNIbHi HAYKOBI fOCNIAXEHHA NPUCBAYEHi opraHisauiam poboTofaBuis Ta ix 06'eqHaHHAM. Hy3Ka nuTaHb,
NoB’'A3aHWX i3 NMTAaHHAM opraHi3auil i 06'egHaHb poboToaaBLiB, € PaKTUYHO He JOCNIAKEHUMM, | OGHUM
i3 HMX € NUTaHHA OYHKLIN opraHisauin poboTofasuiB Ta ix 06’eaHaHb. K 3aCBigYMB Hall aHani3 HayKoBOT
niTepatypwu, Ha CbOroAHI 3aHaATO Maslo HAayYKOBLiB 3AiMCHIOBANM aHani3 LbOro NnTaHHA. B Ton camnin yac,
B OCHOBI TUX AOCAIKEHb, AIKi BCE X HafABHI y JOKTPUHI TPy[0BOro npaga, nepebyBatoTb NONOKEHHA 3aKo-
Hy YKpaiHu «[po opraHisauii poboTtoaasLis, ix 06’eiHaHHA, NpaBa i rapaHTil ix gianbHoCTi» Big 22.06.2012
N2 5026-VI [1], i BeAki 3 HUX € JOBOJIi CMIPHMMM B Cy4aCHNX yMOBax. A TOMy, NTaHHA QYHKL opraHisaLii
pob6oToaasLiB Ta ix 06'eAHaHb, Ha Halle NepeKOHaHHS, € aKTyallbHUM ANA OCTiLXKEHHS.

Ha cboropfHi, B HayKOBil NiTepaTypi HaLLOT AepaBy HaABHA HE3HAaYHa KiIbKiCTb NpaLib, MPYCBAYEHNX
nNuUTaHHAM YHKLi opraHi3auin po6otofasLis Ta ix 06'eAHaHb. Y JaHOMY KOHTEKCTi Big3HaunMmo poboTu
Takux aBTopiB, AK: B.A. Barpin, O.B. BpunboBa, PA. byTnHcbKa, H.[. lfeTbmaHueBa, H.l. 16parimos, M.I. IH-
wuH, B.M. KnanuyHsk, M. HikonanuyeHko, B.O. Mokpuwka, O.I. Cepeaa, M.B. CopounwuH, I'A. TpyHOBa,
O.A. TptoxaH,0.A. XumeHko, H.M. XyTopsH, I'l. YaHuwesa, |.I. LlamwunHa. Ane i 3aranbHa KinbKicTb npaLb
y Ui cdepi, i ixHiN 3micT, cBigUaTb Npo Te, Wo NuTaHHA GYHKLIN opraHisauin poboTtoaasyis ix 06’'€eaHaHb
noTpebytoTb NoAaNbLINX HAyKOBUX [OCTIAXKEHbD.

MepLu 3a BCe, BApTO HarofocuTK, Wo Kateropia GpyHKLUiN opraHisauinn po6otogasLiB Ta ix 06’'eaHaHb,
Ha BiAMiHY Bif 3aBAaHb, He Byna 6e3nocepeHbO 3aKpinaeHo B 3akoHi YKpaiHu «[po opraHisauii po6o-
ToAaBLUiB, iX 06'elHaHHA, NpaBa i rapaHTii ix gianbHocTi» Big 22.06.2012 N2 5026-VI [1], a Tomy Ans BCTa-
HOBJIEHHA IX Nepeniky Ta CyTHOCTI AOLiNIbHO, Hacamnepe[, 3BepPHYTUCb A0 NpaLb BITYN3HAHNX HAYKOBLIB.

Tak, O.A. XMeHKO He BUiNAE KOHKpeTHI GyHKLiT opraHisaui poboToaasLiB Ta ix 06’efHaHb, ane npu
LbOMy BifI3HAYaE, WO iX CYTHICTb 3BOAMTLCA A0 HACTYMHOrO: AifNbHICTbOpraHisauin poboTtoaasLis Ta ix
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06’eaHaHb [03BONIAE 3ab6e3neunTy 3axXUCT NIANPUEMHULTBA | NOro IMiAPKyY, @ B LUMPOKOMY PO3YMiHHI i 3a-
XUCT PUHKOBOT €KOHOMIKY; BifNbHICTbOpraHisadin pobotofasLiB Ta ixHix 06'egHaHb 3abe3neuye npep-
CTaBHULTBO NiANPUEMLIB Y TPYAOBMUX BiAHOCUHAX; Yy NpoLeci cBoro GpyHKLiOHYBaHHA, opraHizauii po6o-
TOAaBUiB Ta iXHi 06’'€AHaHbHaAalOTb NOCNYrK CBOIM unieHam [2, c. 335]. IHWKMK cnoBamu, JOCNIAHMKOM
BUAINAIOTLCA 3aXMCHA, NPeAcTaBHULbKA Ta cepBicHa GYHKLUIT opraHisalii poboTogasLiB Ta ixHix 06'ea-
HaHb. |, AK CBiAUMTb aHani3 nonoxkeHb 3akoHy YkpaiHu «[1po opraHizauii po6oTtoaasLis, ix 06’eaHaHHS,
npasa i rapaHTii ix gianbHocTi» Big 22.06.2012 N2 5026-VI [1], 3ax1cHa Ta npeAcTaBHULbKa GYHKLIT AiicHO
€ NPUTaMaHHMMKM TaKM OpraHi3aLisam Ta iXHiM 06'€egHaHHAM, Y BiANOBIZHOCTI O MeTU iX AiANbHOCTI, BU-
3HayeHoI B YacTuHi 1 cTaTTi 5 LbOro HOPMaTUBHO-MPABOBOTrO aKTy. AJie, y CBOIO Yepry, BUAiNIEHHA cepBic-
HOI QYHKLii BBaXXa€eMO [eLlo CripHUM.

Tak, 3axrcHa dyHKLiA opraHisauini po6oTofasLiB Ta iXxHiX 06'€efHaHb NONATaE y TOMy, LLO LUASAXOM BCTY-
ny [0 Takux opraHisayiii Ta 06’efHaHb, poboToAaBLi MaloTb Ha MeTi 3abe3neumnT 3aX1CT CBOIX MpaB Ta
iHTepeciB, AK Nignpuemuis. MNigTBepAXEHHA LbOMY MOKEMO 3HanTK y cTaTTi 18 3akoHy YKpaiHu «[1po op-
raHisauii pobotofaBLiB, ix 06'eAHaHHA, NpaBa i rapaHTii ix gianbHOCTI» Big 22.06.2012 N2 5026-VI [1], AKa
NnpucBAYEHa IXHbOMY MpaBy Ha NPeACTaBHULTBO i 3aXMCT NPaB Ta 3aKOHHMX iHTEePeCiB CBOIX YneHiB. 30-
Kpema, i YaCTUHOI 2 BCTAHOBJIEHO, LL|O OpraHi3auii poboTofaBLiB Ta ixHi 06'€gHaHHA AnA Toro, Wob 3axu-
ATV NpaBa I iHTepecn poboTofaBLiB, HAAINATLCA NPaBaMy Ha BHECEHHS O OpraHiB AepKaBHOI Bnagu
Ta MiCLLeBOro CaMoBpAZAYBaHHA NPONO3uLii LIOJO BPEerytoBaHHA NUTaHb, AKi NOB'A3aHi i3 iXHbOI CTaTyT-
HOIO JiANBHICTIO, @ TaKOX Ha MPOBEAEHHA eKCMepPTMN3 MPOEKTIB 3aKOHIB Ta iHLIMX HOPMAaTUBHO-MPaBOBMX
aKTiB Y KOHTEKCTi TUX NUTaHb, AKi 6e3nocepeHbO BNIMBAOTb Ha NMpaBa Ta iHTepecu iX YneHis. IHWrMK
cnoBamu, poboTofasLi, BCTynaum Ao TakMxX opraHisauiil Ta 06'egHaHb, OTPUMYIOTb JOAATKOBI MOXN-
BOCTI /1A 3aXMCTYy CBOIX NPaB Ta iHTepeciB, a TOMY, MOrOAUMOCH i3 TUM, LLIO OAHIEH i3 GYHKUIN opraHi3aLii
poboToaasLiB Ta iXHiX 06’'€AHaHb € 3axmMcHa GyHKUiA.

HactynHoto BugineHoto O.A. XumeHKoM dyHKLi€ opraHisaui pobotofasLiB Ta ix 06’elHaHb € npea-
cTaBHMLbKa dyHKUiA. CyTHICTb Uil GyHKLUIT, Ha AYMKY fOCNiAHMKA, NOAAraE y TOMY, Lo caMe Taki opraHisadii
Ta 06’elHaHHA NpenCcTaBnATb MiANPUEMLIB Y TPYAOBMX MPaBOBIAHOCMHAX. TaK, 3BepTalUMCh A0 MOJOo-
»eHb 3akoHy YKpaiHu «[1po opraHizauii pobotofasLiB, ix 06’eiHaHHA, NpaBa i rapaHTil ix AiAnbHOCTI» Big
22.06.2012 N2 5026-VI [1], 3BepHeMmo yBary Ha Te, L0 3rigHo 3i cTaTTeto 19, came opraHisadii poboTtogasuis
Ta iXHi 06'€AHaHHAE CTOPOHOIO NEPErOBOPIB 3 NPUBOAY YKIAAEHHA KONEKTUBHIX OrOBOPIB Ta yrof. Y CBo
yepry, ctatTa 20 nepefbavae, Lo Tak camo opraHisauii po6oToaaBuiB Ta iXHi 06’€IHaHHAE CTOPOHOIO COLLi-
anbHoro Jianory, asrigHo 3i ctatTeto 21 LbOro X HOPMaTUBHO-MPABOBOrO akTy, OpraHisadii poboTtogasuiB
Ta ix 06'eAHaHHA NPeaCcTaBAAOTb Ta 3aXMLLAIOTb iHTEPeCH CBOIX UMeHiB y NpoLeci 3aiCHeHHA fepXKaBHOro
Harnsagy (KoHTponto) B cdepi rocnofapcbKoi AianbHOCTI. A TOMY, Ha OCHOBI LIX NPUKNAZiB MOXEMO NepeKo-
HaTUCb, O OpraHi3aLiam poboToaaBsLiB Ta ix 06’'eAHaHHAM AiNCHO NpUTaMaHHa NpeACTaBHULbKA GYHKLiA.

CepsicHa dyHKLiA, y CBOIO Yepry, Ha AYMKY BYEHOrO, NOMAra€ y HafiaHHi PisHOMaHITHUX Nocayr yne-
Ham opraHisauinn poboTtogasLiB Ta ix 06’eAHaHHAM. 30Kpema, aHani3yun 3micT 3akoHy YKpaiHu «[po
opraHisauii pobotofaBsLis, ix 06'eAHaHHS, NpaBa i rapaHTii X gianbHoOCT» Big 22.06.2012 N2 5026-VI [1],
3pO6UMO BMCHOBOK, LLIO OKPEeMi acneKTu JifanbHOCTI opraHisauii pobotofaBLiB Ta iXHix 06'€4HaHb MatoTb
O3HaKW HaflaHHA nocnyr ixHiM uneHam. Hanpuknag, yactnHa 2 cTaTTi 24 nepeabavae BKOYEHHA nped-
CTaBHWUKIB opraHi3aLil poboTtoaaBsLiB Ta ixHix 06’eAHaHb Y AKOCTI YNeHiB MPUMUPHUX KOMICIl, TPYAOBUX
ap6iTpaxiB Ta iHWMX OpraHiB, WO PO3rNAfalTb KONEKTUBHI TPYAOBI CMOPY UM KOHPNIKTM,a TaKOX IXHIO
yyacTb Y poboTi Takmx KoMicili, apbiTpaxis Ta opraHis. BTim, LbOro HegocTaTHbO ANA TOro, Wob BecTn
MOBY NMpO CepBicHY GYHKLiO opraHisauii poboToaaBLis Ta ix 06'eAHaHb. 3BepTaynCb JO IXHbOI MeTH,
BOHW CTBOPIOIOTLCA NepeayciM AnA NpeAcTaBHULUTBA i 3aXUCTY NPaB 1 3aKOHHMX iHTepeciB poboToaaBLiB.
lNpo HagaHHA NOCAYr y HOPMI 3aKOHY MOBa He e B3arasi. ToMy, M1 CXUIIAEMOCh JO TOro, WO CepBiCcHa
byHKUiA He € PyHKLUi€o opraHisaliin poboTofaBLiB Ta ix 06’'€qHaHb.

Y cBoto yepry, O.B. bpunboBa NOrog»KyeTbca i3 TUM, WO NpefcTaBHULbKA Ta 3axucHa OYHKLUIT € dyHK-
LifAMuK opraHisadin po6oTofaBLiB Ta iXHix 06’'€aHaHb, 3rigHo i3 yacTnHow 1 cTaTTi 5 3aKoHy YKpaiHu «[po
opraHisauii pobotofaBuis, ix 06'egHaHHA, NpaBa i rapaHTii ix gisnbHOCTi» Big 22.06.2012 N2 5026-VI [1]. Ane
npu LboMy, JOCAIfHMLA BKA3YyE Ha Te, WO Taknii Nodin € AOCUTb YMOBHMM, @ TOMY Npu peani3auii Ha npak-
TWLi CBOIX MOBHOBaXKeHb, OpraHisauii poboToaaBLiB Ta ixHi 06’€AHAHHA MOXYTb 34iICHIOBATU iHAKLLi QYHK-
uii. Mocunaroumncb Ha nonoXxeHHA cTaTTi 19 3akoHy YKpaiHu «[po opraHisauii poboTtofasuis, ix 06’'€gHaHHS,
npaga i rapaHTii ix gianbHOCTi» Big 22.06.2012 N2 5026-VI [1], 3rinHO sAKOT, opraHisauii poboTtoaaBLiB Ta iXHi
06’eAHaHHA3AINCHIOIOTb KOHTPOJb Ta 3ab6e3MneyytoTb BUKOHAHHA KONEKTUBHUX AOrOBOPIB Ta yrof, Aocnia-
HULA NPUXOANTb JO BUCHOBKY, LLO BOHM TaKOX MOXYTb BUKOHYBATU KOHTPOJIbHY dyHKUito [3, c. 62-63].13
TaKol AYMKOI AOCAIAHMLI MOrOAMMOCD, ane nNpu LiboMy MiAKPeCIMMO, WO 3rifHO i3 MONoXKeHHAMM 3aKo-
Hy YKpaiHu «[po opraHisauii poboTtoaasuis, ix 06'eiHaHHA, NpaBa i rapaHTil ix JisnbHocTi» Big 22.06.2012
Ne 5026-VI [1], KoHTponbHa ¢yHKLiA opraHisauin poboTofasLiB Ta iXHix 06'e4HaHb MO CyTi 0OMeXKy€eTbCA
KOHTPOJEM 3a BUKOHAHHAM KONEKTVBHMX AOTOBOPIB Ta Yrof, Ta He MOLUNPIOETLCA Ha iHWi chepun.
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Takox fo dyHKUIM opraHisauinn poboTofaBLiB Ta iXHix 06’'€gHaHb gocniaHMLA foaae iHdopMaLiHy Ta
KOHCynbTaTUBHY GyHKLUIi [3, c. 73].LLono BngineHHA iHpopmauinHoi dyHKLiT, Ak GyHKUiT opraHisauin po6o-
TOAaBLUiB Ta iXHix 06’€elHaHb, NOroAMMOCh i3 Toukoto 30py O.B. BprnboBoi, i 3p06MO BUCHOBOK, LLIO Taka
byHKUiA pincHO € NpUTaMaHHoIo iXHil AianbHOCTI. Tak, cTaTTa 25 3aKoHy YKpaiHu «[po opraHisauii po6o-
TOAaBLiB, iX 06'€AHAHHA, MpaBa i FapaHTil ix gisnbHocTi» Big 22.06.2012 N2 5026-VI [1] Hagae opraHisauiam
pob6oToaaBLiB Ta iXHiM 06'€elHAaHHAM MPABO Ha OAEPKaHHA B opraHiB Aep»<aBHOI BNagu Ta MicLLeBOro
camoBpAAYBaHHSA, a TaKOX IHLWMX Cy0'eKTiB HeoOXiAHY ANA iXHbOT AiAnbHOCTI iHGopMaLito, y TOMy Ymnchi
M cTaTUCTMYHI gaHi. OKpim Toro, opraHisauii pobotofasLiB Ta ixHi 06'€qHaHHA HaZiNAKTLCA NPaBOM Mo-
LwmnptoBaTh iHbopMaLito NPo CBOIO AiANbHICTb, Y TOMY YMCi 1 Yepe3 BRacHi 3acobu MacoBoi iHpopmalLlii,
CaAMOCTIMHO 3A4iNCHI0OBATK COLIONONiYHI JOCNIAXKEHHA, @ TaKOX 3aiMaTUCb CTBOPEHHAM Pi3HOMAHITHUX-
HayKoBMX, iIHPOPMALINHNX, eKCnepTHO-aHaNITUYHMX Ta HaBYaNbHO-AOCIAHNLbBKNX LIeHTpiB. To6To, No
cyTi, iHbopmaLinHa GyHKLUiA opraHizaLi poboToaasLiB Ta iXHix 06'€elHaHb NOMArA€ Y MOXINBOCTI TaKMX
opraHi3auin Ta 06’eiHaHb onNputoAaHIOBaTU iHGOpPMaLito NPO CBOI AiANbHICTb, @ TAKOX OTPUMYBaTH iH-
dopmaLito, HeobXiAHY ANA IXHbOro HaneXXHoro GyHKLiOHYBaHHA.

BuaineHHA KoHcynbTaTUBHOI GYHKLIT OpraHisadin po6oTofaBLiB Ta iXHix 06'€HaHb, Ha HalLy JYMKY, €
6inbl cnipHum. Haw aHani3 3akoHy YkpaiHu «[po opraHisauii po6otogasuis, ix 06'eqHaHHA, NpaBga i ra-
paHTii ix gianbHoCTi» Big 22.06.2012 N2 5026-VI [1] 3acBigumB, Wo Taki opraHisauii Ta 06’'eqHaHHA He Hafaa-
0Tb KOHCY/bTaLiiHUX NOCYT CBOIM UnieHaMm. Y CBOIO Yepry, BOHM MOXYTb 6paTil yyacTb B KOHCY/bTaLifx,
30KpeMa wogo GopMyBaHHA Ta peanisauii fep»KaBHOT NOMITUKIN 3aHATOCTI HaceNeHHA (YacTuHa 2 CTaTTi
22), npoTe Le, Ha Hally fyMKY, He € NiACTaBO ANA TOro, Wob po3rnagaT KOHCYNbTaTUBHY GYHKLIlO, AK
byHKUito opraHizauin poboToaasLiB Ta iXHiX 06’'€aHaHb.

B Ton camuin yac, Buxoaaum 3i 3micty Po3giny V 3akoHy YkpaiHu «[po opraHisauii poboTtoaasLis, ix
006’efHaHHA, NpaBa i rapaHTii ix gianbHocTi» Big 22.06.2012 N2 5026-VI [1], M1 B6aYaEMo HeobXifHICTb BU-
BiNUTN PerynaTuBHY Ta HarnA#oBy GyHKLUI.

PerynaTtneHa dyHKLiA opraHisadin poboTofaBLiB Ta iXHiX 06’'€AHaHb, Ha Hally [yMKY, MONAraE y TOMy,
IO BOHM 6epyTb yyacTb Y Pi3HOMaHITHUX NeperoBopax Ta iHWKX npoLecax, CNPAMOBaHUX Ha YAOCKO-
HaNeHHA perynioBaHHA TPYyOOBUX MPAaBOBIAHOCKH —i3 ypaxXyBaHHAM MONOXKeHb 3akoHy YKpaiHu «[1po
opraHisauii poboTtofaBLiB, X 06’'€f4HaHHS, NpaBa i rapaHTii X gianbHocT» Big 22.06.2012 Ne 5026-VI
[1], o Takmx MpoueciB HaMM BiHECEHO NeperoBOPHMIN NpoLec YKNageHHA KONeKTUBHNX JOroBOpIB Ta
yrof;npoLec couianbHOro Aianory, CTOPOHO AKOro € Taki opraHisauii Ta 06’'eqHaHHA;y4YacTb opraHisa-
Ui Ta o6’egHaHb y 3AiMCHEHHI fepKaBot MNONITUKKN B chepi 3alHATOCTI HaceneHHsa i il yaoCcKoHaneH-
Hi;yyacTb opraHi3aui Ta 06’egHaHb y 34icHeHHi ynpaBniHHADOOHAOM 3arafibHOOOOB'A3KOBOr0 ilepKaB-
HOrO coLiaNbHOrO CTpaxyBaHHS;y4yaCTb OpraHisauin Ta 06’€aHaHb Y BUPIlLEHHI KONEKTUBHUX TPYAOBUX
KOHONIKTIB UM CnopiB;yyacTb opraHi3adill Ta 06'efHaHb ByAOCKOHaNeHHi Taknx chep, AK BULLA Ta NPo-
deciiHo-TexHiYHa OCBiTa, HaBYaHHA Ha BUPOOHMLUTBI. Ha Haly AymKy, yci HaBefeHi HaMu NpuKnagm
CBiuaTb NPO aKTyanbHiCTb BiAHeCeHHA perynATuBHOI GyHKLiT 4o GYHKUIN opraHisauin poboTtonasLis
Ta IXHiX 00'€JHaHb.

Y cBoto uepry, Harnagosa GyHKLUiA opraHisauin poboTofasuis Ta ixHix 06’'eqHaHb NPOABNAETLCA Y Ha-
cTynHomy. Tak, y BignoBigHOCTI Ao YacTHM 2 3akoHy YKpaiHu «[po opraHisauii poboTtoaasLis, ix 06’ea-
HaHH#A, NpaBa i rapaHTii ix gianbHocTi» Big 22.06.2012 N2 5026-VI [1], npeacTaBHUKM opraHisaui poboTto-
[aBUiB Ta IXHiX 06’eQHaHb HadINATLCA NPaBoOM H6paTK yyacTb y NpoLeci AepKaBHOro Harnagy y cdepi
rocnofapcbKoi AiANbHOCTI. IHLWOK HOPMOIO, AKA NIATBEPAXKYE 3AiICHEHHSA opraHi3auiamu poboTtoaaBsLis
Ta IXHIMU 06’€AHaHHAMM HarNAAoBOI GYHKLUIT, € CTaTTA 23 LibOro X HOPMaTMBHO-MPABOBOIrO aKTY, AKa ne-
penbayae yuacTb TaKux opraHisadilt Ta 06’egHaHb B HarnAgi 3a gisnbHictio OoHAy 3aranbHOO60B'A3KOBO-
ro iep>KaBHOro coLlianibHOro cTpaxyBaHHs. Lle, Ha Halle nepeKoHaHHA, € CBifYEHHAM aKTyaslbHOCTI BigHe-
CEeHHA HarnAgoBoi GYHKLUIT fo Nepeniky GyHKLUiN opraHizauin poboToaasLiB Ta iXHix 06’'€qHaHb.

OTxe, Hallle JOCNIAPKEHHSA [O3BONUMIO0 BCTAHOBUTY, WO GYHKLiAMM OpraHi3auiii poboToaaBsLiB Ta ixHix
06’ejHaHb € HaCTYNHi:

1) 3axmcHa QyHKLiA — NPOABNAETLCA Y 3aXMCTi opraHisauismm poboToaaBLiB Ta IXHIMU 06’€gHaHHAMMN
npas Ta iHTepeciB poboToaaBsLiB y pi3Hi nepeabayeHi 3aKkoHofaBCTBOM cnocobu, B 3akoHoAaBui cdepi,
nig Yac NPOBeAEHHSA Aep>KaBHOro HarnAgy 3a AianbHiCTIO poboToAaBLiB Ta y npoueci iXHbOI yyacTi B CO-
LianbHoMmy fianosi;

2) npepcTaBHULUbKA GYHKLIA — Yy PI3BHOMaHITHMX NeperoBOpHKX npouecax (Hanpuknag, Woao ykna-
LEHHA KONEeKTUBHMX JOrOBOPIB i yrof), BeAeHHi ColiaibHOro Aianory, Y npu BMUpiLLeHHi TPYLOBMUX CMOPIB
Ta KOHONIKTIB, opraHisauii poboToaaBLiB Ta IXHI 06’'€gHAHHA Ait0Tb Bif iMeHi po6oTofaBLiB | TUM camum
NpeAcTaBnAlTb IXHI iHTepecy;

3) KOHTpOsbHa GYHKLIA — NONAra€e y KOHTPONI, AKWI 3AINCHIOETLCA OpraHisauismy poboToaBsLiB Ta
IXHIMW 06’€AHaHHAMM 33 BUKOHAHHAM KONEKTUBHUX JOrOBOPIB i yrof Ta 3a cdepamm OCBiTH i HaBYaHHA
Ha BUPOOGHULTBI;
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4) iHpopmaLinHa dyHKUiA — 3abe3neyye MOXMBOCTI OpraHisauii poboTtoaaBsLiB Ta ixHix 06’eaHaHb
onpunioaHoBaTy iHbopMaLlito NPo CBOK AiANbHICTb, @ TaKoXK OTpMMyBaTU iHbopMaLito, HeobxigHy ana
IXHbOro HaneXHoro GyHKLiOHYBaHHS;

5) perynatusHa ¢yHKLUiA - i CYyTHICTb nonArae B yyacTi opraHisauin po6otofasuis Ta ix 06’'€qHaHbB
neperoBopax Ta iHWKX Npouecax, CIPAMOBAHUX Ha YAOCKOHANEHHA perynioBaHHA TPYAOBMX NPaBOBig-
HOCWH, 0 AKUX HaM/ BifjHECEHO MeperoBopu 3 YKNaAeHHA KONEKTMBHNX [OrOBOPIB i yrof, y BUPIiLIeHHA
TPYZLOBUX CMIOPIB UM KOHPMIKTIB TOLLO;

6) HarnAagoBa QyHKLUiA —NpeAcTaBHUKM OpraHi3auin poboToaasLiB Ta iXHiX 06'€efHaHb 3AiNCHIOTb
BMJ/IMB Ha NpoLiecy 30iNCHeHHA Aep>kaBHOro Harnagy y coepi rocnogapcbKoi AianbHOCTI Ta 6epyTb yyacTb
B HarnsAgisa gianbHictio QoHAy 3aranbHOO60B'A3KOBOr0 iep»KaBHOIo COLiaNbHOMo CTPaxyBaHHs.

TakvM umHOM, Hale gocnigxeHHA OYHKLUIN opraHisauii poboTtoaaBsLis Ta ix 06’eAHaHb 3acBigunno,
LU0 AaHe NUTaHHA Ha CbOTOAHI € MaNoAOCNIAXEeHNM ANA BITYUM3HAHOI HAayKM B yMOBaX, KON He Tak 6arato
HayKOBLiB KOMMIEKCHO AOCHIAXKYBaNN opraHisauii po6otofasuis Ta ix 06'eaHaHHA. Ti KoHUenuii yHKLUii
opraHi3auin pobotofasuiB Ta ix 06'efHaHb, AKi HafABHI Y HAYKOBIl NiTepaTypi HaLOI fepKaBK, Ha Hall
nornsag € AOBOAI cynepeunusmmmn. Tomy, Hamm 6yno chopmynboBaHO aBTOPCbKY Knacuoikauito GyHKLUii
opraHi3auin poboTofasLiB Ta ix 06'€HaHb i3 ypaxyBaHHAM NoNoXeHb 3aKoHy YKpaiHu «[po opraHisauii
pob6oToaaBLiB, iXx 06'€gHAHHA, MPaBa i rapaHTii iX AisnbHOCTI».

'AHomauiﬂ.

Y cTaTTi npoaHanizoBaHo QyHKLUii opraHizauin pob6oTtonasLis Ta ix 06'eAHaHb B YKpaiHi. OxapakTe-
p130BaHO HOPMaTMBHO-MPAaBOBI MONOKEHHA YNHHOIO HaLliOHaNIbHOrO 3aKOHOAABCTBA Y AOC/iAXKYBaHil
LapuHi. Po3KprTo HayKoBI Nigxoam Wwoao Knacudikauii rofloBHOro NUTAaHHA BKa3aHOI HayKoBoi Npobne-
MaTuKK. Bu3HaueHo nepeBarv Ta HeQONIKU NiAXOAIB BUEHUX LLOAO BM3HAYEHOI TeMATUKM CTaTTi. Po3po-
6neHo aBTOPCbKY Knacudikauito opraHisauinn pobotoaasLis Ta ix 06'egHaHb B YKpaiHi. [poaHanizoBaHo
3MICT KOXKHOI i3 TaKNX QYHKLIN.

'Annotation.

In the article the functions of employers’ organizations and their associations in Ukraine are
analyzed. The normative-legal provisions of the current national legislation in the researched field are
characterized. Scientific approaches to the classification of the main issue of this scientific issue are
revealed. The advantages and disadvantages of scientists’ approaches to the specific topic of the article
are identified. The author’s classification of employers’ organizations and their associations in Ukraine has
been developed. The content of each of these functions is analyzed.
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¥ CONTENT OF ADMINISTRATIVE
PROCEDURES FOR INTERACTION
BETWEEN STATE AND PUBLIC

3micm admiHicmpamueHux npoueadyp
e3aemodii depxxasu ma epomadcbKocmi

'Mykolayets AP.
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Oepxkaea, 2pomaocbKicme, 83dEMo0is, hopma 83aEmMo0ii, admiHicmpamueHa npoyedypa,
aoMiHicmpamusHul akm, no3umueHa npagopeanizayis

Keywords:
state, public, interaction, form of interaction, administrative procedure, administrative act, positive

law enforcement

'nOCTaHOBKa npo6nemu. OgHMM i3 HaNBINbLL BaXKNMBKX HaNPAMIB PO3BUTKY aAMiHICTPaTUBHO-Npa-
BOBOIO peryioBaHHA — Lie YAOCKOHANEHHA NPaBOBOro perynioBaHHA agMiHICTPaTUBHUX npoueyp. 3 Ta-
KO Te30l0 Ha CbOrofiHi norodxyTbcA H6arato HaykoBLiB, cepen Akux B.b. Asep’aHos, H.J1. y6epHcbKa,
O.B. JleBUeHKO Ta iHLWLi. A TaKOX Take TBEPAKEHHA MiAKPINIETbCA | CTAHOM HOPMOMPOEKTHOI Po60TY, Ha-
ABHICTIO MPOEKTIB HOPMaTMBHO-NPABOBUX aKTiB, BiANOBIAHO [0 AKNX aKTyani3yeTbCA NUTaHHA PO3POOKM Ta
NPUIAHATTA BiANOBIAHOIO 3aKOHOAABYOrO akTy, AKUA 61 CCTEeMHO BperyntoBas crieunoiky 3aiicHeHHA ag-
MiHiCTpaTUBHMX NpoLeayp, il NPUHLUNK, BUAU aAMiHICTPaTUBHUX NpoLieayp, ix Cy6'eKTiB, cTagii, pe3ynbratu
ToLo. HaBefeHe € Linkom cripaBefniviBUM, afxe aAMiHiCTpaTUBHI NpoLefypu YropaaKoBYOTb AiASbHICTb y
cdepi npaBoBOro perynioBaHHA aiMiHICTPaTUBHOrO NpaBa, CTBOPIOIOTb A0AATKOBI MeXaHi3Mu 3abe3neyeH-
Hs1 peani3auii npaB Ta cBOOOA NOAVHU | FpOMaAsAHMHa. He € BUHATKOM | cdepa B3aemogii aep»KaBu i rpomag-
CbKOCTI, fOCNigXeHH:A cneundikn aaMiHICTpaTUBHUX NPoLeayp Y AKil € akTyanbHOK HayKOBOLO 3afjayeto.

AHani3 ocTaHHiX gocnigeHb i ny6nikauin. AHani3 HayKoBOI AOKTPVHM aAMiHICTpaTUBHOrO Npasa
CBiAUNTb NPO Te, WO BMBYEHHA NpobneMaTKy IPUANYHKX NpoLledyp, a Takox 6e3nocepeaHbo aami-
HiCTPaTUBHKX NPOLEAYP € aKTyaNbHOK HayKOBOIO 3adayeto. CBOI HanpaLloBaHHA OKpeCcneHOMyY MUTaH-
HI0 NPUCBATUAM TaKi HaykoBLi, AK O. M. baHaypka, . M. baxpax, I. 1. TonocHiuyeHko, B. M. lopweHboB,
M. B. Oxxadaposa, I. b. Koniywko, O. B. KyabmeHko, P. C. MenbHuk, B. M. Tumolyyk, 0. O. Tuxommpos,
M. M. TuwieHKo Ta iHLWi.

HeBupiweHi paHiwe npobnemu. HaranbHicTb foCniaXeHHA NpobnemaTukm agMiHiCTpaTUBHUX NPO-
uenyp obymoBMna 3HaYHUN iHTepecC HayKOBLB 4O BMUCBITNIEHHA Pi3HUX acreKTiB 3a3HaYeHOro NMTaHHA.
Monpw yncneHHi HanpaLBaHHA y HaBefeHil chepi, Ha CbOroHi HAATO Masio yBaru y HayKoBill QOKTPUHI
npuaineHo came po3KPUTTIO aAMIHICTPaTUBHUX NpoLleayp Yy chepi B3aemogii fepaBu Ta rpOMafCcbKOCTi,
bopMyBaHHI0 NOHATINHO-KaTeropianbHOro anapaTty 3a3HauyeHoi NpobemMaTuKu.

MeTtoto faHoi cTaTTi € OpMyBaHHA aBTOPCbKOro MiAX0AY A0 BU3HAYEHHA NOHATTA «afMiHICTPaTUBHI
npouenypu B3aEMOZil Jep>aBy Ta F(POMAACbKOCTI y CyYacHin YKpaiHi», a Tako»K BUAINIeHHA NOro iCTOTHUX
NpaBOBKX O3HaK.

Buknag ocHoBHOro matepiany. T.B.MoTpyk 3ayBaye, Wwo «npouegypa» (3 paHu. «procedure» abo
nat. «procedo» — MPOCYBakCb, NPOXoAXy) — 0diLliiHO BCTAHOBNIEHWIA YN MPUAHATIN 3a 3BUYAEM NOPALOK,
NOCNiZOBHICTb Ai ANA 34iNCHeHHA abo odopmneHHA AKNXOCb crnpas [1], HM3Ka AKUX-He6yab A, Npo-
LileC BMKOHaHHA Yoro-Hebyab [2]. Came cioBo «npoLedypa» nepekoyvyBano 3a yacis PociiicbKkoi imnepii o
YKpaiHCbKOro, TO6TO e A0 pOCiicbKoro NpaBopo3yMiHHA i3 ¢ppaHLy3bKoi moBU [3, c. 243], B AKili BOHO
03HauaE «CYKYMHiCTb npasBun i Gopm, AKNX CNif AOTPMMYBATUCh ANA 3AIMCHEHHA NEBHOI NPaBoOBOI Ajl,
NPUAHATTA PilUeHHA | NOro BUKOHaHHSA» [4], [5, ¢.190].

H.M. Yrnnk femoHCTpyE HEOAHO3HAUHICTb MiAXOAIB A0 TIYMayYeHHsA KaTeropil «agMiHicTpaTnBHa Npo-
uenypa». BueHa 3ayBaikye, L0 CNOBO «npoueaypa» (Big NaTMHCbKoro procedere) o3Hayae NpocyBaTucsa —
oodiliiHO BCTaHOBNEHWI NOPAZOK A NPy 06roBOPeEHHI YOroch, 34iMCHeHHI abo opopMneHHi AKMXOCb
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npas [6, c.130]. BianoBigHO J0 UbOro TAymMayeHHA aAMiHICTPaTMBHY npouedypy MOXHa BU3HaunUTH AK 3a-
KOHO[ABYO BCTAHOBMEHN NOPAROK 3[IMCHEHHA OKpeMMX MpoLecyanbHUX Aill NpU BUPILWEHHI MUTaHHA
Npo: aAMiHiCTPaTUBHY BiAMOBIfaNbHICTb; aAMiHICTPAaTUBHWI MOPAROK 34iMICHEHHA UM 3aXUCTY HalleXXHOro
ocobi npaBa (npa.), cB060AN UM 060B'A3KY; aAMIHICTPATUBHUI NOPAAOK HaJaHHA 0cobi NpaBa um 34inc-
HeHHsA Heto 060B'A3KY, IO He BUMNBAE 3 NPOTUMNPABHOI NOBEAIHKM (Hanpuknag, Bugadya fO3BiIbHOIO
LOKYMEHTa Ha 3iICHeHHA OKpeMOoro By rocnogapcbKoi AianbHocTi) [7, ¢.227].

CnoBo «npoueaypa» MoXe pPo3rnAfaTMCA Ny AeLlo iHWOMY acnekTi. Tak, Nig HAM po3yMitoTb BCTAHOB-
NeHNN 3aKOHOM ab0 iHLWMM NPABOBUMI HOPMaMU Y/ MPUAHATUIA 3a 3BUYAEM NOPALOK, BiANoOBiAHO A0
AKOro NoCnifoBHO 34iNCHIOIOTL NEBHI Aii, 06roBopooTb, BeAyTb cripaBu Towwo [8, ¢.105]. 3pewwToto aBTOp-
Ka NprXoanTb A0 BUCHOBKY MPO Te, WO HanbifbLL NOBHUM € MOHATTA NpoLeaypu, AKe 3anpornoHoBaHe Bi-
TYN3HAHUMW BYeHUMU — aBTopamu KOpuanYHOI eHUmKnoneii, BignoBigHO A0 AKOI C/IOBO «npoledypa»
(dpaHu. procedure, nat. procedere — npocyBaTUCA) - MOPAZOK, HACTYMHICTb, MOCAIAOBHICTb Y BUMHEH-
Hi BiANOBIAHWUX Ai ANA JOCATHEHHA neBHOro pesynbraTy. OcobnmBiCcTb NPaBOBOI NpoLeaypy NONArae y
TOMY, LLIO BOHa 3aCTOCOBYETbCA Yy cdepi npaBa. [Npoueaypa y NnpaBoBOMY PO3YMiHHi - Lie BperynboBaHuii
3aKOHOM, iHWMMX HOPMATUBHO-MPABOBMMU aKTaMM MOPALAOK, AKAN CKMAJa€TbCA 3 MOCAIQOBHUX il i
CNpAMOBaHWI Ha OCATHEHHA NPaBOBOro pe3ynbraty [9, ¢.185], [7, ¢.227].

Ha gymky C.I. CreueHka, nmif agmiHiCTpaTMBHOW npoleaypot NoTpibHO PO3yMiTU BCTAHOBAEHMN
YMHHMM 3aKOHOAABCTBOM MOPAZOK PO3rnAagy cyb’ektamu ny6niyHoro agMiHicTpyBaHHA iHAMBIZYaNnbHUX
aAMIHICTPATMBHMUX CNpaB WoAOo peanisalii Ta 3axucTy npaB, cBOOOA i 3aKOHHUX iHTepeciB okpeMoi ¢i-
3UYHOI Ta PUANYHOI 0CObW, L0 3aBEPLLYETHCA YXBaNIEHHAM aAMiHicTpaTMBHOro akTa [10, c.258]. .B. ®o-
Miu BM3HAuaE€, WO agMiHICTpaTMBHI npoueaypun y nybniyHin cnyx6i — ue pernameHTOBaHWA HOpPMaMM
afMiHICTpPaTUBHOro Npasa NopAAOK PO3riAay i BUPIEHHA opraHaMu Aep*KaBHOro yrnpassiHHA iHAUBI-
AyanbHO-KOHKPETHOI Cnpasu LWoAo ny6nivyHOro cnyx608BLA, NOB’A3aHOI 3 MPOXOAMXEHHAM HUM Ny6niYHOI
cnyx6u [11, c.18]. B.H. MpoTacos BBaxae, WO NpaBoBa npoLeaypa — Le cucteMa npaBoBUX BiAHOCUH,
CNPAMOBAHMX HA JOCATHEHHA MPABOBOro pe3ysbTaTy, AKUA MOXe BMpaxKaTucb Y GopMyBaHHI lopuamy-
HUX HOPM, YTBOPEHb abo NPUNMHEHHI NeBHVX NPaBOBIAHOCUH, 3ano6iraHHi NPaBONOPYLLUEHHAM, @ TAKOX
B iHLWIMX NpaBOBUX Hacnigkax [12, c. 19].

Y3aranbHI004M 3aNponoHOBaHI TBEPAXEHHSA, Bil3HaYaEMO, WO agMiHiCTpaTUBHa npoleaypa y OCHO-
Bi CBOrO 3MiCTy — Lie NeBHa BU3HaYyeHa afMiHiCTPaTUBHO-NPaBOBMM perystoBaHHAM MOC/iOBHICTb, Ha-
CTYMHICTb, AIKa CKNAJA€ETbCA i3 YiTKO BU3HauYeHUX cTagii (etaniB). O60B'A3KOBOK 03HAKOM afMiHiCTpa-
TUBHOI NpoLeaypn TaKoX € i CNPAMOBAaHICTb Ha fIOCATHEHHA BiNOBIAHOMO aAMiHICTPaTUBHO-MPaBOBOro
pe3ynbTaTy — NPaBOBWX HACNIAKIB, AKI Hacamnepes 06'eKTUBYIOTLCA LWAAXOM NPUNHATTA aAMiHiCTpaTMB-
HOro akTy abo aAMiHICTpPaTUBHOro fOroBopy. AOMiHICTPaT!BHI NpoLeaypy, Ha Hall NOrNAd, € ACKPaBUM
NPOABOM CYTHOCTI Ta MPaBOBOr0 PEXMMY aMiHICTPaTUBHOIO NpaBa, afXe caMme 3aBAAKM iX 3aKpPinieHHIo
3abe3neuyeTbCa YiTKICTb Ta KOHKPETHICTb MPaBOBOrO perynioBaHHA BiAMOBIAHUX NpoLeciB peanisauii
npas Ta cB060A, BU3HaYaTbCA HaNbINbLL ONTUMaNbHI MoZeni AianbHOCTI Ny6niyHol agmiHicTpaLii. Takox
3a JOMOMOro aAMiHICTPaTMBHUX NpoLeayp CTBOPIOTLCA 4OAATKOBI NPaBOBi Ta opraHi3auiliHi 3acobu
rapaHTyBaHHsA peanisayii npas Ta cBOOOS, OpraHisauii HaneXXHoro BpAAyBaHHA: BU3HAUYAETbCA YiTKa Ppop-
Ma i cnoci6, y Aki cnig piatm ocobi, anA peanisauii ceoro npaa (iHTepecy), pernaMeHTYIoTbCA HaNnexHi,
BiANOBIAHI Ta O4HO3HAYHO 3pPO3yMini cnocobu i mogeni di NybniyHoI aaMiHiCTpauii, BCTAHOBAIOKTbCA
YiTKi CTPOKW, TEPMIHWN BUMHEHHA BiANOBIAHWX Ail, 34iCHEHHA 3ax0ofiB, JOKYMEHTM, WO HeobXigHi ana
3[iCHEeHHA BiANOBiIgHOI NPaBOBOI Aii, NPaBOBi MNiACTaBM ANA NPUAHATTA pilleHHA abo BiAMOBY y ioro
NPUIHATTI TOLO.

TomMy MOXHa y HaBef,eHOMY KOHTEKCTi 3anpornoHyBaT/ BUCHOBOK MPO Te, O 3aKpinieHHA agMiHicTpa-
TUBHUX NpoLeayp Y BiANOBIAHIN cdepi aAMiHICTPaTMBHO-MPABOBOrO PeryoBaHHA UM 3 Npusogy peani-
3auii BiANOBIAHOro NpaBa, iHTepecy Towo, CBIAYNTb MNPO NiABULLEHY aAMIHICTPAaTUBHO-NPAaBOBY OXOPOHY
TaKNX BiHOCUH.

3BepTalounchb A0 iHIWKMX HanpauoBaHb, Cig npoaHanisysaTtn nosudito M.M. TepHywaka [13, c.63], Akun
Bifl13Hayae, Lo Ha Be6-CTOpiHLUi aHrnoMoBHoro noptany «USLegal» agmiHicTpaTmBHa npoueaypa Br3Haya-
€TbCA AK «MPOLeAypPa, L0 BUKOPUCTOBYETbCA MNif YaC BUKOHAHHA agMiHICTPaTUBHOI NpOrpamu 1 Ma€ Ln-
POKO TNYMauUTNCA AK Taka, Lo BKOYa€e Oyab-AKNIA acneKT opraHisaLii areHTCTBa, npoueaypy abo ynpas-
NiHHA, AKI MOXYTb BNIMBATV Ha CNpaBeasivBe po3rnag nyoniyHmx i npuBaTHUX iHTepeciB, CnpaBeanmnBiCTb
pilleHb areHTCTBA, WBUAKICTb AiANIbHOCTI areHTCTBAa Ta B3aEMO3B'AA30K OMepaliiHUX METOAIB 3 Mi3HILWMM
CyOOBUM PO3rAAAOM, afie He BKIoYae B cebe o6cAr BignoBifanbHOCTi areHTCTBA, YCTaHOBIEHWU 3aKOHOM
abo NUTaHHAMK MaTepianbHOT NONITUKK, 3RINCHEHNMIM 3aKOHOM, Ha po3cyp areHTcTBa [14]. binbLlwe Toro,
iHdopmauinHa IHTepHeT nnatdopma «Political Science» Hafgae TaKi BigoMOCTi CTOCOBHO aAMiHICTPaTUBHUX
npouenyp, 30Kpema, Knacudikyroum ix rpagalio Ha NMCbMOBI UM HenMcaHi; BUAaHI LeHTpani3oBaHo abo
Ha MicuAax; iIHCTUTYLiNHI npoueaypu Ta poboui npoueanypu. BogHouac BU3HaYeHo 1 KpuTepii HanexHol
agmiHicTpaTteHoi npoueaypwm (Criteria for Good Administrative Procedure): agmiHicTpaTBHa npoueaypa
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Ma€ 6yTn NpocToto; Mae 3abe3nevyBaTy MPUIAHATTA LWBUAKOIO PilleHHS; MOBa BUPaXXeHHA Ma€ 6yTn of-
HO3HAYHOIO Ta YiTKOIO, 3PO3yMiNoto AnA rpomagaHnHa [15].

HaBepfeHi TBepaKeHHA iNOCTPYOTb HaMbiNbl 3arafnbHi Ta NMEBHOK MipPOI MporpamHi (Taki, AKi Ha
CbOrofHi Lie He peani3oBaHi y MOBHOMY 06CA3i B YKpaiHi) BUMOrM JO AKOCTI Ta 3MiCTy aAMiHICTpaTUBHUX
npouegyp. Ha Haw nornag, Hacamnepeg BapTo NiAKPeCANT TaKi BUMOTM O KOHCTPYIOBaHHA agMiHiCcTpa-
TUBHO-NPaBOBUX MNpoLeayp, AK NPocToTa (TO6TO BiACYTHICTb 3aBUX GOPOKPATUYHUX NpoLeayp, ONTu-
Mi3aLis nepeniky HeobXiHMX NPaBOBCTAHOBIOUNX JOKYMEHTIB) Ta 3pO3YyMiNiCTb, WO BKIOYAE OQHO-
3HAYHICTb y PO3YMiHHI, 418 TPOMaAAHMHA Ta YCiX yYaCHMKIB Takoi mpoueaypu. BapTo Big3Hauntu, Wwo mu
TaKOX MiIATPMMYEMO TaKy MO3uLUilo, WO agMiHICTpaTMBHa Npoueaypa — Le Taknii MOPAROK UM NOCNifoB-
HICTb IOPUANYHO 3HAUYLLMX JilA, AKI Hacamnepeq iCHYI0Tb Ta CTBOPEHi 3a41A NiABULLEHHA ebeKTUBHOCTI
peanisauii npaB Ta cBO60f, 3a6e3neueHHss cnpaBedSIMBOCTI i MPO30POCTi pilleHb. A TaKOX Taki npoLe-
oypuv nepebyBaloTb y Mexax KoMneTeHLUii BianoBigHoro cy6’ekta ny6niuyHOro afMiHiCTpyBaHHA, AKUNA €
YyYaCHUKOM npouenypu.

H.M. ¥rnuk BBaxae, Wo agMiHiCTpaTUBHa npouenypa — Le 1pnanyHo 3Hauymma Ta 3aKkoHOAaB4vo 3a-
KpinneHa yacT1Ha agMiHICTPaTUBHOrO NpoLiecy, fika ABNAE coboto OKpeMy npouecyanbHy Aito, Wo 34iic-
HIOETbCA 3a MEBHMM MOPAAKOM Ta Y BU3HAUeHil NOCAiAOBHOCTI Ta CMPAMOBaHa Ha JOCATHEHHA MEBHOIO
NpaBOBOro pe3ysnbraTy. TaKuM aBTOpKa CTBEPIXKYE, L0 aAMiHICTpaTMBHA nNpoueaypa Le: 1) cnoci6 abo x
NopAZOK 34iNCHEHHA OKpeMUX Ail; 2) opUANYHO 3HaUYMMa CKlagoBa aAMiHiCTpaTMBHOIO npouecy; 3) no-
pAROK peanisaduii cy6’ekTamy aiMiHICTPaTUBHOIO NPOLIECY HaneXHKX iM NpaBOMOYHOCTel; 4) BU3HaueHa
3aKoHoOAaBLEeM NMOoCNifOBHICTb peani3alil NPaBoBIAHOCUH NPV PO3rNAdi Ta BUPILIEHHI KOHKPEeTHUX aaMi-
HicTpaTMBHUX cnpas [7, c.227].

MNigcymoBytoun HaBefeHi BULLEe MiIPKyBaHHA Ta BUCHOBKM, BBaXKaEMO, O aAMiHICTPaTMBHO-NPaBOBa
npoueaypa B3aEMOZIT fAepaBu Ta rPOMafCbKOCTI — Lie BU3HayeHa HOpMaMu aMiHICTpaTUBHOro npasa
cucTemMa NocifoBHMX Ta NOMYHO NOB'A3aHUX PUANYHO 3HAUMMUX CTagil, WO B Linomy ABAAIOTL CO60t0
NopAAOK BMKOHAHHA 3aBAaHb Ta JOCATHEHHA Uinen B3aEMOAIT feprkaBu i rpOMaACbKOCTi, WO 3aBepLuy-
I0TbCA JOCATHEHHAM IOPUAVNYHOIO pe3ynbTaTy (CKnagaHHAM agMiHICTPaTUBHOIO aKTy, yKNageHHAM agmi-
HiCTPaTUBHOrO JOroBOpY).

Ona 6inblw BUYepPMNHOro 3'AcyBaHHA CYTHOCTI aAMiHiCTpaTVBHO-NPaBOBMX NpoLeayp B3aeMogii fep-
»aBM Ta rpOMaACbKOCTi BUOKPeMUMO ixXHi cneumndivHi npaBosi o3Haku. Tak, C.I.CTeLeHKO BUOKpeMIoe
HaCTYMHi 03HaKW afMiHicTpaTuBHMX Npouenyp: 1) 6a3yeTbcAa Ha HOPMaxX YMHHOIO 3aKOHOAABCTBA; 2) BU-
3Hava€ NopAfoK PO3rNAAY aAMIHICTPaTUBHMX CNpaB; 3) yNOPAAKOBYE NOBCAKAEHHY AiANbHICTb Cy6'eKTiB
nybniyHoro agmiHicTpyBaHHSA; 4) cnpsAMOBaHa Ha peanisaLito Ta 3axXuUCT Npa., cBOOOA i 3aKOHHUX iHTepe-
CiB $i3MYHOI Ta OPMANYHOT 0COOU; 5) 3aBePLUYETLCA YXBaNeHHAM agMiHicTpaTuBHoro akTa [10, c.258].

T.B.MoTpyK BU3Haya€ TaKi XxapakTepHi 03HaKu agMmiHiCTpaTMBHOI npouedypw: 1) aii, AKi noknageHi B oc-
HOBY afMiHICTPaTMBHOI NpoLeaypr, CNPAMOBAaHI Ha 3aCTOCYBaHHA HOPM MaTepianbHOro agMiHicTpaTuB-
HOro NpaBa, OTXKe, CaMa NnpoLeaypa BperynboBaHa agMiHiCTPaTMBHO-NpoLecyarbHUMIN HOPMamu; 2) Aii,
NopAQOK BUMHEHHSA AKMX PernaMeHTye aAMiHICTpaTMBHA NpoLeaypa, € NoCifoBHUMU, TOOTO CKNafjatTb-
CA 3 UiTKO BM3HauYeHMX NOCNifoBHUX eTaniB abo ctadin; 3) cyb’ekTaMmm afMiHICTPaTMBHO-NPOLEAYPHUX
NPaBOBIAHOCKH € OpraHn AepaBHOI Baau, MiCLIeBOro CaMoOBPAAYBaHHA Ta iXHi NOCafoBi Ta CiyX60Bi
ocobu, ¢i3nyHi Ta topuanyHi ocobw; 4) Aii, AKi NoKNageHi B OCHOBY aAMiHICTpaTUBHOI NpoLeaypu Ta BUn-
HAOTbCA BNagHUM Cy6’eKTOM, MaloTb Ha MeTi 3abe3neyeHHs abo CNpusaHHA peanisaLii NpaB Ta 3aKOHHUX
iHTepeciB 0Ci6; 5) noriYHUM 3aBepLlUeHHAM Aill, 34iNCHEHNX BNAgHUM Cy6'€KTOM, € 3aKpinaeHHs IXHbOro
pe3ynbTaTy y BifNOBIAHOMY MiA3aKOHHOMY iHAMBIAYyanbHOMY aKTi, TOOTO B aAMiHICTpaTVBHOMY aKTi. AB-
TOpKa NPUXOAUTb TaKOX A0 BUCHOBKY, O aAMiHICTpaTMBHa Npouefypa — e BCTaHOBMEHN agMiHicTpa-
TUBHO-MpoLecyanbHUMU HOPMamMM NOPAAOK MNOCIJOBHOMO BMPILLEHHA iHAMBIAYanbHOI CNPaBy 3 METOIO
3abe3neueHHA abo cnpuAHHA peanisauii NpaB Ta 3aKOHHUX iHTepeCiB 0Cib, Lo 3aBepLUyeTbCA NPUAHAT-
TAM agMiHICTPaTMBHOrO aKTy [5, ¢.190].

H. B. TaniunHa fo xapakTepHMX O3HaK aAMiHICTPaTUBHOI MpoLeAypy 3apaxoBye Taki: 1) agmiHicTpa-
TUBHI NpoLeaypm 3aCTOCOBYIOTbCA B NyONiuHi chepi; 2) aaMiHICTpaTUBHMMM NpoLiefypammn MOXyTb 6y Tu
BPerynboBaHi fiK «BHYTPILLHi», OpraHi3aliliHi NposaBK NOBHOBa)XeHb OpraHiB Ny6niuHoi BNagm, Tak i «30B-
HiLLHi» NPOABU NOBHOBAXEHb TaKMX OPraHiB, TOOTO NPUNHATTA pPilleHb CTOCOBHO iHAUBIAYaNbHMX CNpas,
IO MA€ 3HAYEHHA ANA NPUBATHUX OCiO Y 3B'A3KY 3 peaisaui€to iXHiX NpaB i 3aKOHHUX iHTepeciB; 3) agmi-
HiCTpaTUBHI NpoLeaypy perymntoloTb MOPAAOK 34iNCHEHHA MPaB0O3aCTOCOBHOI AiANbHOCTI. AGMiHICTpaTuB-
Hi Npoueaypu 3aKpinnTb NOPAAOK Ai | NPUAHATTA pilleHb KOMMNETEHTHUX OpraHiB i M0CafoBMX OCi6
y 3B'A3KY i3 3aCTOCYBaHHAM HUMW MPaBOBUX BUMOT 4O KOHKPETHOIO XWUTTEBOrO BMMNaAKy. [1paBo3acTo-
CYBaHHA B PO3MAHYTOMY KOHTEKCTi Ma€ pO3BMBATMCA B HanNpAMIi 3BefeHHA posi BUKOHABYOI Bnagu Ao
ob6cnyroByBaHHA npoLecy peanisauii npaBa npuBaTHo 0coboto, TOGTO CTBOPEHHIO NepefdayeHnx 3a-
KOHOM YMOB AN1A AOUiISIbHOrO 1 ONTUMANbHOrO BUKOPUCTaHHA rPOMagAHNHOM MPaBOBUX MOXK/IMBOCTEN,
LLIO MOBHICTIO Y3rO[XKYETbCA i3 CyYacHO igeonorieto TpaHchopmalii BITYUN3HAHOrO aAMiHICTPaTUBHOIO
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npasa, HaJaHHA Nomy Ny6niYHO-CepPBICHOrO NpU3HaYeHHsn; 4) aaMiHICTPATUBHI NpoLEeypPU OXOMOTb
YNPaBAiHCbKY AifANbHICTb NO3UTUBHOI CMPAMOBAHOCTI, TOOTO AiANbHICTb, CMPAMOBaHY Ha CTBOPEHHSA YMOB
ana ebeKTMBHOI peani3aLii npaB i 3aKOHHUX iHTepeciB rpoMafAaH Ta opraHisadii; 5) agmiHicTpaTVBHI Npo-
Lieaypw BCTAaHOBIIOIOTb BM3HaYeHUI NOPAAOK 34iINCHEHHA TUX abo iHLWKX Ail, no cyTi, npoueaypHi Hopmu
NMOBUWHHI CTaHOBWTW OCHOBY AiANIbHOCTI OpraHis nyonivyHoi Bnaau; 6) AnA agMiHiCTpaTMBHKX npoueayp
XapakTepHuUin ocobnuaui cyb’ekTHUn cknag. OfHieto 3i CTOPiH B aAMiHICTpaTUBHIN npoueaypi 3aBxau
€ fepaBHU opraH abo nocagoBa 0coba, HaAineHi Aep>KaBHO-BNAAHMMUN NMOBHOBAXXEHHAMY; 7) aAMiHi-
CTPaTUBHI Npoueaypu 3aKpinaTbCcA aAMiHICTPaTMBHO-NpoLecyaibHUMKU HOPMaMU, AiKi, Y CBOIO Yepry,
perynioTb 3aCTOCYBaHHA MaTepiasibHUX HOPM aAMiHICTPaTUBHOIO 1 iHLWMX rany3ei npasa (GiHaHCOBOrO,
rocnofapcbKoro, TPyAOBOro TOLWO) i NPy LbOMY perfnaMeHTYyoTb AiffIbHICTb YTOBHOBa)EHWX OPraHiB i
nocagoBux oci6 [16, c. 173-174].

BucHoBKu. [1igcymoByoun HaBefeHe, iCTOTHUMU NPABOBMMM O3HaKaMy agMiHICTPaTMBHO-NPaBOBUX
npoueayp B3aEMOIl Aep>aBy Ta (POMAACbKOCTI y CyYacHin YKpaiHi €:

1)  npaBoOBWI XxapaKkTep — CTaAii (eTanu), KOHKPETHI dii, CTPOKU, LOKYMEHTU, OPUANYHI pe3ynbTaTi Ta
iHLWI BaXKNMBI acneKkTy AOCNiAXKyBaHMX aAMiHICTPaTUBHO-NPaBOBMX NPOLIeAYpP YiTKO BM3HaYeHi HOpMamu
aOMIHICTPaTMBHOIO 3aKOHOAABCTBA;

2) HaABHicTb Ny6niyHOro iHTepecy — aAMiHICTpaTUBHI Npoueaypu B3aeMofii Aep>kaBy Ta rpomag-
CbKOCTI 3aBX M XapaKTepu3yloTbCA HasABHICTIO NyOniYyHOro iHTepecy, Wo BUTIKAE i3 Liner Ta 3aBAaHb Takoi
B3a€EMOZ|i: 3a6e3neyeHHs1 HaneXHoi peanisauii NpaB Ta cBO6OA NOAUHN Ta FTPOMAASHMHA, 3a40BOJIEHHS
3aKOHHWX iHTepeciB CycCninbCcTBa, 3a6e3neyYeHHs HaneXXHoro BpsAAyBaHHSA, AeMOKPATU3MY, NPO30pOCTi,
edeKTUBHOCTI 3AiiCHEHHA Aep>KaBHOI BNaau, 4OCTYNY KOXHOMO 10 BUPILIEeHHA NUTaHb Aep)KaBHOro Ta
CYCMiNIbHOrO 3HAYeHHH;

3) 3aKkpinneHiTa peanisyloTbca y cdepi TX NPaBOBIAHOCUH OO B3aEMOLIT, AKi XapaKTepu3yoTbCs
NiABMLLEHOO CYCMiNIbHOK 3HAUYMMICTIO, Ta, BIAMOBIAHO, pM3UKaMM MOPYLLEHHSA NpaB Ta CBO60OA rpomagsH
Yy 3N10BXMBaHb 3 60Ky AepxaBHO-BNaAHMX Cy0'eKTiB, @ OTXe NOBUHHI NepebyBaTy N NiABMLLEHO OXO-
POHOIO, 3aKPIMIOYM KONO KPUANYHUX Ta aAMIHICTPAaTUBHUX 3aCO6iB rapaHTyBaHHA JOTPMMAHHA Ta 3a-
XWUCTY BiANOBIAHWX LiIHHOCTEN rPOMaAAHCbKOro CyCriibCTBa Ta MPaBOBOI AeprkaBu;

4)  ABNATbCA NpouedypaMy MO3UTMBHOI NpaBopeani3alii — BUKOHaHHA 3aBAaHb B3aEMOAIi, cripsa-
MyBaHHAM CMifIbHUX Aill ANA JOCATHEHHA HEOOXiAHUX pe3ynbTaTiB;

5) 3aBeplUyeTbCA YXBaNeHHAM aMiHICTPaTMBHOIO akTy abo fJOroBopy.

'AHomauiﬂ.

Y cTaTTi BUCBIT/IEHO MiPKYBaHHA BYEHNX-aAMIHICTPATUBICTIB WOAO0 PO3YMIHHA 3MICTY KaTeropii «agmi-
HicTpaTuBHa Npoueaypa». 3ayBaXkeHo, WO YAOCKOHANIeHHA MPaBOBOro perynoBaHHA agMiHiCTPaTUBHUX
npoueayp 3aranomM Ha CbOrofiHi € OAHUM i3 MPIOPUTETHUX HAMNPAMIB PO3BUTKY afMiHICTPaTMBHO-NPaBo-
BOrO perynioBaHHA. ABTOPOM 3p06sIeHO BUCHOBOK NPO Te, L0 aAMiHICTpaT/BHI NpoLleaypu € ACKPaBUMm
NPOABOM CYTHOCTI Ta NPaBOBOro pPeXxmnmy agmiHiCTPaTMBHOrO Mpaea, afXke came 3aBAAKM 1X 3aKpinseH-
Hio 3ab6e3neyyeTbCa YiTKICTb Ta KOHKPETHICTb NPaBOBOro perysoBaHHA BiANOBIAHMX NpoLeciB peanisauii
npas Ta cBO6O[, BM3HaYalOTbCA Hanbinbw onTUManbHi Mogeni AianbHOCTIi nybnivHoi agmiHicTpadii. Mo-
PAA 3 TUM HarosIoLWEHO, WO NOMPY YNCSIEHHI HanpaLoBaHHA Y HaBeAeHil cdepi, Ha CbOrofHi HaATO Mano
yBaru y HayKoBiil QOKTPVHI NpUAINeHo came po3KpUTTIO afMiHICTpaTMBHIUX nNpoueayp y cdepi B3aemogii
LepXKaByu Ta rPOMafCbKocTi, GOpMyBaHHIO MOHATINHO-KaTeropianbHOro anapaty 3a3HayeHoi npobne-
MaTUKK. 3 OrNAQY Ha HaBeleHe, aBTOPOM 3anpONOHOBAaHO BM3HAaYeHHA agMiHICTPaTUBHOI Mpoueaypu y
chepi B3aemogii fepKaBu Ta rpoOMaAcbKOCTi, Nif AKOK 3anpornoHOBAHO PO3YMITV BU3HAYeHY HOpMaMu
aAMiHICTPaTMBHOrO NpaBa CUCTeMyY NOC/IAOBHUX Ta JIOFIYHO MOB'A3aHUX IOPUANYHO 3HAUUMUX CTagil, WO
B Linomy ABNAIOTb CO60I0 NOPAJOK BUKOHAHHA 3aBAaHb Ta AOCATHEHHA Linen B3aemMogii fepkasu i rpo-
MaZCbKOCTI, L0 3aBePLUYIOTbCA AOCATHEHHAM IOPUANYHOIO pe3ynbTaTy (CKNagaHHAM agMiHICTPaTMBHOIO
aKTy, YKNageHHAM agMiHiCTPaTUBHOIO AOrOBOpY).

TakoX BUOKpeMsieHO CYyTHICHI NpaBOoBi 03HaKM TakMX npoLeayp, A0 AKX aBTOPOM BifHEeCEHO: NpaBo-
BUI XapaKTep; HasBHICTb NybniuHoro iHTepecy; 3akpinneHi Ta peanisyotbca y cdepi TMX NPaBoOBIAHOCUH
LLLOA0 B3aEMOJIT, AKi XapaKTepu3yoTbCaA NiABULLEHO CYCMNisIbHOI 3HAUNMICTIO, Ta, BIANOBIAHO, pU3MKaMu
nopyLleHHA npas Ta cBOOOA rpoMajsaH Y 3/10BXKUBaHb 3 OBOKY AepkaBHO-BNaAHUX CY6'eKTIB; ABNAOTb-
CA npoueaypamu NO3UTUBHOI NpaBopeanisalii;3aBepLIy€eTbCA YXBaNeHHAM agMiHiCTPaTMBHOrO akTy abo
[OroBopy.

KniouoBi cnoBa: fepaBa, rpoOMaAcbKicTb, B3aemogis, dopma B3aeMogii, agMmiHicTpaTMBHa npoLeay-
pa, agMiHICTPaTMBHUI aKT, MO3MTNBHA NpaBopeari3auis
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'Annotation.

The article highlights the views of administrative scholars on understanding the content of the cat-
egory “administrative procedure” It is noted that the improvement of legal regulation of administrative
procedures in general today is one of the priority areas for the development of administrative and legal
regulation. The author concludes that administrative procedures are a clear manifestation of the essence
and legal regime of administrative law, because it is through their consolidation provides clarity and spec-
ificity of legal regulation of relevant processes of rights and freedoms, determines the best models of
public administration. At the same time, it was emphasized that despite numerous developments in this
field, today too little attention in scientific doctrine is paid to the disclosure of administrative procedures
in the field of interaction between state and public, the formation of conceptual and categorical appara-
tus of this issue. In view of the above, the author proposes the definition of administrative procedure in
the field of interaction between the state and the public. public, culminating in the achievement of a legal
result (drafting an administrative act, concluding an administrative agreement).

The essential legal features of such procedures are also singled out, to which the author refers: legal
character; presence of public interest; enshrined and implemented in the field of those legal relations on
interaction, which are characterized by increased social significance, and, accordingly, the risks of viola-
tion of the rights and freedoms of citizens or abuse by public authorities; are procedures of positive law
enforcement, ends with the adoption of an administrative act or contract.
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¥ THE ESSENCE OF ONLINE COMMUNICATION
TOOLS FOR CREATING A PERSONAL
BRAND OF THE COMPANY’S HR DIRECTOR

CymHicmb iHcmpymeHmie oHnalH-KOMYHikauii 0nst nobydoeu
nepcoHasnibHo20 6peHdy HR dupekmopa KomMnaHii

'S tratiuk Viktoriia

Kniouvosi cnoBa:
HR dupekmop KomnanHii, iHcmpymeHmu KomyHikauyii, iHfpopmauitiHul pecypc, oHAatH-KOMYHIKayis,
nepcoHanbHUl 6peHo, coyianbHi KOMyHIKayii.

Key words:
communication tools, information resource, online communication, personal brand, social

communications, the company’s HR director.

'Bc-ryn. EdektnuBHa nobynosa nepcoHanbHoro 6peHay HR gmpektopa KomnaHii Ta noro nogasnb-
LUNIA PO3BUTOK 3aNI€XMTb Bif rAPMOHIIHOIO MOEAHAHHA OHNaH- Ta odnaH-KomyHiKauii. [py ubomy cnig
MaTV Ha YyBa3si, WO pi3Hi dopMM KOMyHiKaLii MaloTb CBOI MeXi noTeHuiany, a came: 1) odnaH-KOMyHiKa-
Lia obmexxeHa, 30KpemMa Kosiom ocib (ayauTopii); Teputopieto, Ha AKy TpaHCoe iHGopMaLlito nepcoHasnb-
HU 6peHA; BIHOCHO FHYUKICTIO Yacy B3aemogii 6peHay Ta ayanTtopii; dakTMyHuMm moxnmsoctamm HR
AVpeKTopa KoMnaHii TpaHcnoBat iHpopmalito 6e3nocepenHiMm YMHOM; 2) OHNAMH-KOMYHiKaLlia obme-
XeHa, npumipomM: GakToM HasBHOCTI JOCTYNy A0 Mepexi I[HTepHeT 3acoby, AKMM onocepefKOBYETbCA
OHnNanH-B3aeMogisa 6peHay Ta ayauTopii; HaABHICTIO B ayAUTOPIl IHCTPYMEHTY OHNaMH-KOMyHiKaLii, AKUI
BMKOpUCTOBYETbCA HR anpeKkTopom KomnaHii; pexxrnmMom fo6pocoBiCHOO BUMKOPUCTAHHA iHCTPYMEHTIB
OHJNaNH-KOMYHiKaLii.

Y KOHTEKCTi BUKNageHoro, BGauyaeTbCs, WO Xoua nepcoHanbHun 6peHa HR anpekTopa KomnaHii nosu-
HeH 6yfyBaTUCh KPi3b NPMY3My rapMOHIiHOIO Ta aieKBAaTHOIO CMiBBiAHOLIEHHS 3aCTOCYBaHHA odnaliH- Ta
OHNaH-KOMYHiKaLi, HabinbL CTPIMKMM NpoLec NobyaoBU Takoro 6peHay MOXVMBUIA B TOMY pasi, Konu
HR grpeKTop KOMMaHii, BpaxoByloumn akTyanbHi TeHAEHLUiT PO3BUTKY coUianbHNX KOMYHiKaLil, HagaBaTu-
Me nepeBary B LibOMy Npoueci came OHManH-KoMyHiKaLii. B KoHKpeTn3oBaHOMy BUMMALI apryMeHTaMu Ha
KOPUCTb TaKoi No3uLii MoXyTb Oy T HacTynHi dakTu: 1) OHNaH-KOMYHiKaLlia 3MeHLLYE (4r B3arani ycyBae)
TepuTopianbHi 6ap’epun Ta NepeLlKoamn B 3pOCTaHHi LinboBOI ayauTopil; 2) oHNaliH-KOMYyHiKauif, AK npa-
B0, HE OOMEXXYETHCA YaCOBUMM MexxaMu B3aemopii HR anpekTop KoMnaHii 3 noro winboBoto ayauTopie;
3) oHNaNH-KOMYHiKaLlisfl B KOHTEKCTi PO3BUTKY Cy4yaCHUX TEXHONOTi € 3acob6omM NobyaoBU NepCcoHanbHOro
6peHay, AKMIA MaTMe NePCNeKTUBY JO MNOCTINHOrO 3pOCTaHHA 3a KiNbKiCTIo NoAnbHKX o 6peHay ocib Ta
3MIiCTOBHOTO (Y CEHCi KOHTEHT-HaNOBHeHHA 06cAry iHbopMaLii, Lo TPaHCIOETLCA 6PeHAO0M) HaNOBHEHHSA
6peHay.

BkasaHe cykynHo 3acgiguye: 1) Toin dakT, Wwo npouec nobynosm nepcoHanbHoro 6peHay HR aupekTo-
pa KomnaHii, Akni 6yae 06’eKTUBHO 3aTpebyBaHUM i MaTMe YCi NepCneKTUBY ANA PO3BUTKY, HE MOXKe Bif-
6yBaTVCb 6€3 BUKOPUCTAHHA BiAMOBIAHUX iIHCTPYMEHTIB OHMAaH-KOMYHiKaLii; 2) noTpeby B AOCNiAXeHHi
CYTHOCTi iHCTPYMEHTIB OHNaNH-KOMYHiKaLii, AK iHCTPYMEHTIB, L0 BUKOPMUCTOBYIOTbCA B NpoLieci nobyao-
BM NepcoHanbHoro 6peHay HR anpekTopa komnaHiiy uudpoBomy cepeoBuLLi.

Xoua Ha cboropHi 6e33anepeyHold € BaXKIUBICTb TOYHOrO Ta KOMMJIEKCHOrO PO3YMiHHA KOHLeNnTy-
anbHOI CYTHOCTI IHCTPYMEHTIB OHNalH-KOMYHiKaLii ana nobynosu nepcoHanbHoro 6peHay HR gupek-
TOopa KoMmnaHii, cnig 3a3HaunTy, WO BKa3aHe NUTaHHA LWe He 6yno npeameToM AocnigxeHHA daxiBuiB
3 couianbHUX KOMyHiKauin. MopAag i3 TMM, cnig KOHCTaTyBaTW, WO Cy4YacHi iIHCTPYMEHTN KOMyHiKauii 3a-
rasiomM, a TakoX iIHCTPYMEHTU OHNaH-KOMYHiKaLii 30Kpema (Tako»K B KOHTEKCTi nobyaoBu Ta PO3BUTKY
nepcoHanbHoro 6peHay) BXxe AoCnigKyBanucb 6aratbMa yKpaiHCbKUMM Ta 3apybi>KHUMU BYUEHMMU, Ce-
pen aknx: O.M. Bouyk [13], Jl. Ecte6aH-CaHToc (L. Esteban-Santos) [16], €.0. Kuanuus [4], K.A. Knennin-
rep (C.A. Kleppinger) [18], T.I. MoHomapeHkKo [9], A.M. CakxTien (A.M. Sakkthivel) [23], b.b. LLnerenbminbx
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(B.B. Schlegelmilch) [25] Ta iH. BUeHi. KpUTMUYHO aHanisytoun 3a3HaueHi Ta iHLWi HayKOBi HampaLloBaHHA
BUYEHMX, AOXOAMMO HAaCTYMHUX BUCHOBKIB: 1) cepef HayKOBLiB 3arajiomM BifCYTHE Y3rof KeHe TIlyMayeHHsA
CYTHOCTI IHCTPYMEHTIB OHNaH-KOMYHiKaLii (BKazaHe nepeBaXHO 00YMOBJIeHe HaAMIpY LUMPOKMM TIyMma-
YEeHHAM CYTHOCTI iIHCTPYMEHTIB KOMYHiKaLil 3aranom); 2) CyTHICTb | 3Ha4YeHHA IHCTPYMEHTIB OHNaH-Ko-
MYHiKaLil BUEHUMWN PO3KPMBAKOTbCA NepeBa)KHO B KOHLIENTYaslbHOMY KOHTEKCTI MapKeTUHry Ta Teopil
€KOHOMIYHUX BIIHOCUH; 3) PO3YMiHHA CYTHOCTI NnepcoHanbHoro 6peHay HR grpekTopa KoMmnaHii, a Takox
npouecy nobynoBK TaKoro nepcoHanbHOro 6peHay [03BOMAE BUKOPUCTATV HasABHI HayKoBi HanpaLo-
BaHHA, MPUCBAYEHI IHCTPYMEHTaM OHJIaMH-KOMYHIKaLii, B AKOCTi Ha/IeXKHOr0 TEOPETMYHOTrO MNifrpyHTA
ANA [OCNIIXEHHA KOMMIEKCHOI CYTHOCTI iHCTPYMEHTIB OHNalH-KOMYHiKauii ana nobynosu nepcoHasb-
Horo 6peHay HR gnpekTopa KomnaHii.

MeTolo gocnigKeHHA € GopMyBaHHA aKTyanbHOI AYMK/ CTOCOBHO KOHLIENTYanbHOI CyTHOCTI iHCTPY-
MEHTIB OHNaNH-KOMYHiKaLii Ana nobynosu nepcoHanbHoro 6peHay HR arupektopa KomnaHii.

[na nocArHeHHA oKpecieHol MeTy CNif BUKOHATW HAaCTYMHi 3a80aHHA: 1) OKPeCIUTM 3arafibHy CYTHICTb
iHCTPYMEeHTIB OHNaH-KOMYHiKaL|ii Ta MpoaHani3yBaTu iX B KOHTEKCTi iHCTPYMeHTIB MOOYAOBM NepCcoHalib-
Horo 6peHay HR anpekTopa KomnaHii B LdpoBOMy NPoCTOpi; 2) BUOKPEMUTH OCOOANBOCTI iIHCTPYMEHTIB
OHNaH-KOMYHiKaLii Kpi3b npu3my npouecy nobynosu nepcoHanbHoro 6peHay HR anpektopa KomnaHii
B U1dPOBOMY NPOCTOPI; 3) y3aranbHUTK pe3ynbTaTvi JOCIAKEHHS.

Pe3ynbraTti Ta ix 06roBopeHHsA. Hapasi «BnpoBafXeHHsA HOBITHIX TEXHONOrI B cCTeMy 3abe3neyeH-
HA KOMYHiKaLill € npoLecom, 3 04HOro 6OKyY, peanbHWM, a 3 iHLWOro, He3BOPOTHIM» [10, c. 68], wo obymoBs-
neHe NPUCKOPEHHAM nepebiry pyHKOBMX MPOLECIB, LWBMAKOK 3MIHO TEXHOSOTIN, NiABULLEHHAM PiBHA
HeBM3HaYyeHOCTi MabyTHbOro Ta HaBKOMMLIHLOIO CepefoBULLA, OpiEHTaLi€l0 Bi3HeCY Ha KieHTa TOLO
[14,c.7; 22, c. 101]. 3a3HaueHe € HacNiAKOM TONePaHTHOCTI Pi3HMX NOKOJIiHb A0 3acobiB iHpopMaLiiHoro
BM/IMBY Ha HUX Ta TONEPAHTHOCTI O BUKOPUCTaHHA TaKMK MOKOMIHHAMU NEBHOro Habopy iHCTPYMeH-
TiB KOMYHiKaUil [guB., Hanp.: 6, C. 6]. 3Ba)aloun Ha L, a TaKOX Ha Pi3Hi Nigxoan BUEHUX [0 TIyMayeH-
HA CYTHOCTI iHCTPyMEHTaMu1 KOMYHiKauii [auB., Hanp.: 19], AOX0AMMO OYMKMU, WO Ha CbOTOAHILIHIA AeHb
nif iHcmpymeHmMamu oHAGUH-KOMYHIKayii cnif, po3ymiTi 3acobu nowmpeHHa iHdopmallii, cninkyBaHHA Ta
B3aemMofii uepes mepexy [HTepHeT, AK 0CO6/IMBOro KaHany KoMyHikauii. OT>ke, B KOHTEKCTi NTobyaoBwM nep-
coHanbHoro 6peHay HR gupekTopa KomnaHii y LumdpoBoMy NpocTopi BifNoBiAHI iIHCTPYMEHTM NoCTaloTbh
B AKOCTi edeKTMBHMX 3acobiB B3aemogii Mixk HR gupektopom KomnaHii Ta iHWKMK ocobamun (LinboBoto
ayauTopil, iHWKnMK daxiBuamMM 3 NIOACbKMX pecypcis, poboToaaBLAMY TOLLO), B pe3ynbTaTi yoro Bifgbysa-
€TbcA GOPMYBaHHA NepPCOHaNIbHOro 6peHay Ta Moro NofanblUmnin PO3BUTOK B LdPOBOMY NPOCTOPI.

TakoX cnif 3a3HaunTy, WO NO CbOrofHi 0COBNNBOCTI IHCTPYMEHTIB OHJAH-KOMYHIiKaLii Kpi3b npus-
My npouecy nobynosu nepcoHanbHoro 6peHay HR gupektopa KomnaHii B LndpoBOMy NpoCTopi e He
6ynn npeaMeTom AOCHIAMXEHHS, WO XoYa OCOBNMBOCTI IHCTPYMEHTIB OHNaH-KOMYHIiKaLii 3aranom Bxe
[OCNIAXKYBaNNCh YKPAIHCbKMMM Ta 3apyOiKHUMM BUEHUMN. TaK, HanpuKnag, BYEHMMU BiI3HAYAETbCA, WO
BiANOBIAHI IHCTPYMEHTM KOMYHIiKaLil XapaKTepun3yTbca TUM, WO BOHM pobRATb NepcoHanbHUn 6peHa
Ta 0coby-6peHA 6inblw JOCTYNHMMM ANA LinboBoi ayautopii [14, . 6], € 3py4HUMK ana ayauTopii, BUKO-
PUCTOBYIOUM iX MOXKHa HabINbLL epeKTUBHO AOCATTY NPOCYBaHHA NPOAYKLIT KoMnaHii, opMyBaHHA No-
3UTMBHOTO IMiA>Ky KOMMaHii Towo. OTxKe, B KOHTEKCTi MUTaHHA, WO HaMW JOCIAXKYETbCA, MOXEMO QiTn
BMCHOBKY, WO ANA iHCTPYMEHTIB OHMalH-KOMYHiKaLii Ana nobynosu nepcoHanbHoro 6peHay HR gupek-
TOpa KOMMaHii XapaKTepHMUMU € HACTYMHi 0cobnmBi pucu:

1. IHmepakmusHicms iHcmpymeHmie oHAalH-KoOMYHikayii (docmynHicme iHmepakmueHoi KoMyHikayii).
Y WNPOKOMY 3HaUeHHi iIHTePaKTUBHICTb YKPaIHCbKMMN BUYEHUMWN TIYMAUUTLCA B AKOCTI «B3aEMOil, Npo-
Lilecy KOMyHiKaLii, B OCHOBI fIKOro nexkutb gianor» [5, . 133], a TakoX «3[aTHOCTi B3aEMOAiATM abo 3Ha-
XOOUTUCA B PeXMMI fiianory 3 Kum-Hebyab (nognHoto) abo HaBiTb 3 UMM-Hebyab (Hanpuknag, komn'iote-
pom)» [2, c. 519]. OTxe, «Mif Yac KOMyHiKaLjii iIHTePaKTMBHICTb € 30aTHICTIO CMiNKYBaTUCA, BUC/IOBAOBATH
CBOI TOYKM 30pY, Ai3HABATUCA | BINUTUCA yMKaMU OAMH 3 ogHUMY [8, c. 185], @ B KOHTEKCTi OHMTaH-KOMY-
HiKauii — 3paTHicTIo NepebyBaTi y B3aEMOLii, Aka 06YMOBIOETLCA BUKOPUCTAHHA MepexKi IHTepHeT i Bia-
MOBIAHOMO 3aCTOCYHKY, Ha AKOMY BCTAHOBNEHUIN IHCTPYMEHT OHMANH-KOMYHiKaLii. TakuM YAHOM, MOXHa
BECTU MOBY MPO MOXKANBOCTI BUKOPUCTAHHA IHCTPYMEHTIB OHMANH-KOMYHiKaLii AnA 3anyyYeHHa ayanTopii
y 6e3nocepefiHI0 OHNAH-B3aEMOAI0:

1) 3 HR gupekTopom KomnaHii, AK1in 6yaye Ta B NOAanbLIOMY PO3BUBAE CBil NepCOHanbHNUA bpeHp, a
TaKOX 3 iIHpopMaLli€lo, KOTpa TPAHCNETLCA NepcoHanbHUM 6peHaom HR anpekTopa KomnaHii. 3aranb-
HOBIZOMO, L0 IHTEPAKTUBHICTb «Nepenbayac NpaAmy Ta 6araTopiBHEBY B3aEMOSi0 KOPUCTYBaya Mepexi 3
Beb-canitom abo iHTepHET-NopTanom, B pe3ysbTaTi AKOro y KOpUCTyBaya 3'ABNAETbCA MOXIUBICTb KOMEH-
TyBaHHS, BUC/IOBIOBaHHA 0COBUCTOT AYMKHU, ANCKYCIi 3 aBTOpamy MaTepianiB» «3 MPUBOAY TUX Ul iHLIKX
maTepianis» [11, c. 27]. NMpu uboMy KoMyHiKauia ayguTopii 3 HR anpekTopom KomnaHii Ta Mixk coboto (B
KOHTeKCTi ocobn HR gupektopa KomnaHii, iHpopmaLii, Lo HUM TPaHCNIIETbCA) 0OYMOBIIIOE NOCTYMNOBE
bopmyBaHHA cermeHTOBaHOI coLianbHOI Mepexi B UMPPOBOMY NPOCTOPi, CTPYKTYPHa CKNagHICTb AKOI
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3aNeXNTb Bif KOHKPETHOrO IHCTPYMEHTY OHaH-KOMYHiKaLil, L0 BUKOPNCTOBYETbCA (HaNpuKag, BUKO-
pUCTaHHA couianbHUX Beb-mepexx byde xapakTepusyBaTucCb GinblMm piBHEM KOHconigauii colianbHOT
rpynu, Ha BiAMiHY Bil BMKOPWCTAaHHA OHMaNH-MeceHaKepiB). Kpim iepapxiyHOCTi BignoBigHa couianb-
Ha CTPYKTYpa TaKoXK XapaKTepU3YETbCA BUCOKUM PiBHEM NIOANBHOCTI JOMeHHOT ayanTopii 4o ocobm HR
AVIpeKTopa KoMMaHii, NornnbneHHAM ix ncuxoemouinHnx (iHoai n Gi3nuHNX) NPoLEeciB XUTTERIANBHOCTI
(B undpoBoMy Ta peasibHOMY CBITi) B XUTTA NepcoHanbHoro 6peHay HR anpekTopa Komnaii, Wo HUM
CTBOPIOETLCA. Hacnigkom Uboro € popmyBaHHA Takoro 0CO6IMBOro COLiOKOMYHIKaTUBHOrO GbeHOMEHY,
AK «KBa3iCiM'A», KOTPUIA BUEHI OMMNCYIOTb, AK HEOAHOPIAHY, IEPapXiuHy OpraHi3aLito, «B AKil BMLLY NO3KLit0
3alimae nigep uboro o6'efgHaHHA (36opu Nigepis — Nigepy reHeTUYHKX CiMel), a HUXKYY — acoLiioBaHi une-
HY KBa3icem'l, TOOTO Ti, AKi LLe He MPUIHATI B TaKy CMNiIbHICTb Y Tili Mipi, L0 BOHW MOXYTb 6paTi y4yacTb B
XKWTTi KBa3icem'l, ane mMatoTb AOCTaTHI piBeHb JOBIPY Y BNIMBOBUX YIEHIB LibOro 06'elHaHHA, CNPUAIOTb
YTBEPAXKEHHIO NOro Baan B cycninbcTei» [17, . 5];

2) mix coboto. Ha BKazaHy 06CTaBUHY 3BepTatoTb yBary TakoX W iHLWi BYEHi, HAaronoLwyym Ha TOMY,
LLO «iCHYIOYi IHCTPYMEHTU OHNaH-KOMYHiKaLjii GOpMyloTb YMOBU He TiflbKW ANA nepernagy Tiel un iHwoi
iHbopMmaLii, ane i anA yyacTi B il 06roBopeHHi 3 pisHMx Npobnem, Wo UikaBnATb KopucTtyBayis» [11, ¢. 29].
LLloHalinepLue BKa3aHe CTOCY€ETbCA coLianbHUX Mefia, ANA AKMX XapaKTePHOIO € 3anyyeHHA (engagement)
ayanTopii (Yepes CTeNKIHT, MapKyBaHHA, AOKYMEHTYBaHHA TOLO [24, ¢. 34]) — «<kopncTyBay MOXe BUC0-
BUTM CBOIO IYMKY, HaCTpili, iAelo, yCTaHOBKY MO BifHOLLEHHIO 0 MaTepianiB CcalTy, NOBiAOMIeHb, 6peHay
Towo y GopMi KOMEHTapA UmM yyacTi B 06roBopeHHi, KonitoBaHHaA iHpopmaLii abo 06’egHaHHA B rpynu 3a
iHTepecamm» [11, c. 28]. OfiHaK, X04a OKpeCIeHNMI 0COBNNBOCTAMMN XapaKTepPU3yTbCA He BCi iIHCTPYMEeH-
TW OHNAMH-KOMYHiKaUil (TOAi X, KO/l Taka MOXKMBICTb HaABHa, TO HR AnpekTop KomMnaHii TakoxK moxe ii
06MeXMNTU B paMKax CBOTO aKayHTY), NpoTe, BiANOBIAHI IHCTPYMEHTM MOXYTb TaKOX BUKOPUCTOBYBATUCh
B npoveci nobyaoBM NepcoHanbHOro 6peHay B AKOCTI JOMOMIMHUX (4K, 3aNeXHO Bif cTpaTerii nobynosu
6peHy — OCHOBHMX) iHCTPYMEHTIB.

BignosigHa BNacTMBICTb iHCTPYMEHTIB OHNaNH-KOMYHiKauiil Ansa nobyaosm nepcoHanbHoro 6peHay HR
AVpeKTopa KOMMaHiIl € BaXK/IMBOIO 3 OMNAQY Ha Te, WO iHTePAKTUBHICTb BKa3aHWX iIHCTPYMEHTIB cnpuae:

1) HakonuyeHHto iHbopMaLii, KpUTUUHO aHanisytoun Aky HR anpeKkTop KomnaHii Moxe Kopurysatu
CTparterito NobynoBY NepCcoHanbHOro 6peHAy, 30Kpema, i3HalunCh Bif LiNnboBoi ayamTopii:

a) il NoToYHi NoTpebu 3aranom Ta iHpopMaLilHi 1 iHLWI NOTPebu, AKI MOXe 3aJ0BONIbHUTY NepPCOHaNb-
HUN 6pens;

6) TeHAeHLil Ta 3aKOHOMIPHOCTI PO3BUTKY NepCoHanbHOro 6peHAy, AKi B CBifOMOCTi ayauTopii cnpuii-
MalTbCA B AKOCTI HeOakaHVX 1 MOXyTb 0OYMOBUTM CTarHauito npouecy nobyaosu Ta NOAanbLIOro pos-
BUTKY 6peHay ToLwo;

2) CTBOPEHHIO 3a YYacTIo LinboBoi ayamTopii nepcoHanbHoro 6peHay 3aTpebyBaHOro («TpeH[oBOro»)
KOHTEHTY, LLIO TPAHC/IIOBAaTUMETbCA NepcoHanbHUM 6peHaom HR grpekTopa KomnaHii.

2. [JocmynHicme iHCmpymeHmie OHIAUH-KOMYHIKAyii, AKa BUABAAETbCA B HACTYMHOMY:

1) B 3aeaneHiti npocmopositi enacmugocmi — [octyn oo iHbopmaLlii, Lo TPaHCNIOETLCA NePCOHANbHUM
6peHAOM He NoTpebye 3HaXOMKEHHA LiNboBOT ayamTopii (y nepeBakHii Mipi) B cnelianbHuX 3aknagax,
iHLIMX NPVMILLEHHAX, @ TAKOX HANIOMOBHille — He BUMara€e 3Haxom»eHHA nopAgd i3 HR gupexktopom kom-
NaHii, WO TpaHCIoE BiANoBigHy iHbopMaLito. Y LbOMy KOHTEKCTI Cfif TaKOX BiAMITUTU MPAHCKOPOOHHY
8/1aCmMusicmb BUKOPWUCTaHHA AOCHIAXYBaHUX iHCTPYMEHTIB Ta TpaHCtOBaHHA iHbopMaLii yepes Bigno-
BifiHi OHJTANH-IHCTPYMEHTM, L0 «PO3MMBAE» MEXI (B CEHCI Ailep»KaBHUX KOPAOHIB) [7, c. 193], Aki Biamexo-
BYIOTb MPOCTip, B AKOMY 3HaxoanTbcsA HR anpeKkTop KomnaHii, a Takox NpocTip, B AKOMY MOXe nepebdy-
BaTu (TMMYaCOBO UM Ha MOCTIMHI OCHOBI) MOro UinboBa ayauTopia. OgHak, Taka BNacTMBICTb, AK MU BXe
3a3Havanu, Moxe 6yT! HOPMATUBHO OOMEXKEHA pexxrMaMi, Lo nepeabdayatoTb 3a60POHN Ta OOMEXKEHHSA
Yy BUKOPWCTaHHi MeBHWX IHCTPYMEHTIB OHMANH-KOMYHiKaLjii Ha KOHKPETHIl TepuTopii NpOTAroM NeBHOMo
yacy Yum Ha MOCTIMHIN OCHOBI; MPOTe, TaKi PEXXUMU y MepPeBaXkHil YaCTUHI € BUKITIOYEHHAMU, aHi>K 3arasb-
HUMW CTaHAAPTaMU, WO Y3ro4XKy0TbCA i3 CBOOOAOI0 AYMKM Ta CNOB3;

2) B 3aeasbHiti memnopaneHilt enacmusocmi — iHGopMaLlif, WO TPaHCIIOETbCA NePCOHaNbHUM BpeH-
LOM, MOXe 3'ABNIATUCH B OHMaMH-NpoCcTopi B 6yAb-AKMIA Yac (OKpiM BUNaAKiB, Konu BigbyBaoTbCA 3aniaHo-
BaHi 3ax0[y OHNAMH-TPAHCNALiN, AKI NOBMHHI BiAbyBaTMNCb B TOW Yac, KON BiANOBIAHWIA Yac € BiflbHUM AnA
uboro y HR aupekTopa komnaHii Ta 3Ha4YHOI YaCTKK MOro LinboBOoi ayauTopii) i B Oyab-AKMIA Yac 3 Li€ko iH-
bopmallieto Moxe 03HaoMNOBaTUCh LinboBa ayanTopis. Kpim Toro, ocKinbkn ayauTtopis nepcoHanbHOro
6peHay HR aupekTopa KoMnaHii MoXe XapakTepusyBaTUCb NOCTYNOBMM 3POCTaHHAM, 0Cobu, KOTpi gony-
yaTbCA J0 Li€l ayanTopii, MOXYTb 03HaOMITOBATMCh TaKoXK 3 LiikaBO ANA HUX iHPopMaLi€to, AKY TpaHC-
NtoBaB NepcoHanbHUiA 6peHa 4O MOMEHTY AONyYeHHSA Takux ocib Ao ayauTopii BignosigHoro 6pexay;

3) y 8iOHOCHIU pieHoCMi (8iIOHOCHI( OUCKpUMIHAUIT) — XapaKTEPHUM ANA iHCTPYMEHTIB OHNANH-KOMYHi-
Kauii ana nobynosu nepcoHanbHoro 6peHay HR aupektopa KomnaHii € Te, Lo BOHM Ta iHbopMaLina, Aka
yepes HUX TPAHCIOETLCA (TaKOX IHLWI MOXKNMBOCTI (bnara), AKi HagalTbCA Yepes BiANOBIAHI IHCTPYMEHTH
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KOMYHiKaLii), € BOCTYNHUMMW Yepe3 pi3Hi NpuUcTpoi-Hocii iHbopMaLii (nepcoHanbHi Komn'toTepu, HOYTOY-
KU, MNaHLWeTX, CMapTPOHN TOLLO), @ TAKOXK ANA BCiX, XTO 3aLjikaBNIeHUI Takoto iHpopMaLli€to, He3anexHo
Bif cTaTi (reHAEpPY), BipOCMOBIfaHHA, «pacu», HaLiOHaNbHOCTI, COLiaIbHOrO CTaTyCy Ta iHLIMX O3HaK 3aiH-
TepecoBaHuX 0cib, 3a AKMMY iX Moxe 6yTn aucKpumiHoBaHo. MNonpu ue, cnif Takoxk MaTy Ha yBasi, Lo iH-
CTPYMEHTU OHNaH-KOMYHiKaLii ana nobynosu nepcoHanbHoro 6peHay HR aupekTopa KoMnaHii MOXyTb
XapaKTepmn3yBaTNCb MNEBHMMM O3HAKaMU OMCKPUMIHALIT Y/ O3HaKaMy HepiBHOCTI (0AHaK, B MPaBOBOMY
CEeHCi He 06YMOBNIOOTb IOPUANYHY BiANOBIAaNbHICTb 3a A, WO MiCTATb O3HaKM AMCKPUMIHALLT), 30Kpema:

a) BUKopucTaHHA HR anpekTopom KomnaHii iHCTPYMEHTIB OHNaNH-KOMYHiKaLii, BAKOPUCTAHHA AKNX
nepenb6ayae abOHEHTCbKY YK iHLWY onnaTy AnsA 4OCTYNY 4O KOPUCTYBAHHA LIUM iHCTPYMEHTOM YK JOCTYNy
[0 iHpopMaLlii, Lo TPaHCIETLCA NepcoHanbHM 6peHaoM HR anpekTopa KomnaHii. Y Takomy pasi oco-
61, AKi He MOXYTb JO3BONUTW CO6i ONNaTUTX BiANOBIAHMI AOCTYN, N036aBNATLCA MOXKINBOCTEN MNOB-
HOLIHHOI B3aemodgii i3 nepcoHanbHUM 6peHaoM, OfHaK, cepel TUX ocib, AKi Npuabdanm NpaBo Ha AocTyn
[0 NNIAaTHOrO KOHTEHTY NepCoHaNbHOro 6peHAy, MOBMHEH 3aCTOCOBYBATUCh PEXNM OHAKOBOIO 0 HUX
CTaBNIeHHA B KOHTEKCTi nofdadi iHbopmaLlii;

6) OKpeMi IHCTPYMEHTV OHNaMH-KOMYHiKaLii He € B MOBHil Mipi aganToBaHMMM [0 0CO6AMBMX NOTPeb
YaCcTUHM LiNboBOI ayamTopii, AKi € ocobamu 3 iHBanigHicTio. [1na Toro, Wobu He 3mMeHLyBaTV NoTeHUian
npouecy epeKTnBHOI NOBYAOBU NEPCOHaNbHOro 6peHay Ta BiATU colianbHO BignosiganbHUM YmMHoMm HR
OVpPEKTOP KoMMaHii Moxke aybnioBaTy BignoBigHy iHbopmauito yepes Ti iIHCTPYMEHTW OHNAH-KOMYHiKa-
LT, AKi MOXYTb BUKOPUCTOBYBaTN 0CO6U 3 0COONMBUMM NCUXOPi3ioNnoriyHnMm notpebamu.

3. Ulupoka sapiamusHicme hopmu 06’ekmusayii iHcmpymeHmie oHAalH-KoMyHikayii. Tak camo, fiK i Ans
obnanH-iHCTPYMEHTIB KOMYHiKaLil, IHCTPYMEHTN OHMalH-KOMYHiKaLii XapaKTepusyTbca LWMPOKMM Me-
penikom bopm i BMAIB, 3a AKMM AKUX MOXHa AndepeHuitoBati. OfHaK, B KOHTEKCTI caMme BipTyanbHUX
iHCTPYMeHTIB clif BpaxoByBaTu crnieundiky OHNaH-NPOCTOPY, B AKIl Li iIHCTPYMEHT BUKOPUCTOBYHOTLCA.
30Kpema, OCHOBHVMM BUAAMM iHCTPYMEHTIB OHMaNH-KOMYHiKauii €: 1) couianbHi mepexi; 2) Mikpobnoru;
3) aygio- Ta BigeoxocTuHr; 4) MobinbHi foaaTky; 5) colianbHi 3aKnagky Towo.

4. Ulupoka sapiamusHicme MPAHCIOBAHHA PIi3HUX (POPM KOHMeHMYy 4epes pi3Hi iHCmpymeHmu
OH/aliH-KoMyHikayii. Y 3B'A3Ky i3 TuM, wo ana nobynosu nepcoHanbHoro 6peHagy HR gupektop Kom-
NaHii Ta NoJanbLIOro Po3BUTKY LIbOro 6peHay MOXKYTb BUKOPUCTOBYBATUCH Pi3HOMAHITHI iHCTPYMEHTH
OHNaNH-KOMYHiKaujii, LiIKOM 3aKOHOMIPHUM € 11 Te, WO ANA AOCNIAKYBaHMX iIHCTPYMEHTIB XapaKTepHUM
€ BapiaTMBHICTb KOHTEHTY, AKNN MOXe TpaHCoBaTUCh HR anpeKkTopom KOMNaHii yepes Li iHCTpyMeHTN.
Tak, npouec nobynosu nepcoHanbHoro 6peHay HR anpekTopa KomnaHii Moxke BigbysaTuch Lwnaxom op-
MyBaHHSA Ta Ny6nikyBaHHSA, 30Kpema: 1) TeKCTiB (aHaniTUUHI AOBIgKM 3 NpuBOAY CUTYaLii Ha PUHKY npa-
Ui, nopagu 3 npreogy ebeKTUBHOIO MeHeKMEHTY NIIOACbKUMN pecypcamim TOLLO) — TEKCTOBUA KOHTEHT;
2) rpadiuHoi iHbopMaUil (TemaTnyuHi Tabnuui, MantoHKu, poTorpadii, Memn Towwo) — rpadiuyHNN KOHTEHT;
3) aygio- Ta/abo BigeoiHpopmaLii (TeMaTnyHi aypioniakacTu, Bineo6norv Towo) — MefitHNA KOHTEHT.

BucHoBKuM. NepcoHanbHum 6peHaom HR arpekTopa KomnaHii € MeHTanbHa KOHCTPYKLifA, KOTpa BU-
HuKae B ceigomocTi HR gnpeKktopa KomnaHii (Moro KomaHaw, Lo NpaLtoe Haf CTBOPEHHAM Ta PO3BUTKOM
6peHay), a TaKOX NOCTYNOBO NEePEHOCUTBLCA B CBIJOMICTb IOMEHHOI ayaMTopIi (Bani — KOpUryeTbca B3ae-
Mogi€to ayanTopii 3 6peHoM), BUKOHYIOUM 3aieKnapoBaHy MiCito («<TpaHCoUM» KOMMIEKC NeBHUX LiiH-
HocTel, ifel), BHacnifgok yoro HR gupekTop KoMnaHii BUPI3HAETLCA 3-NOMiXK iHLWMX paxiBLiB 3 ynpaBniHHA
NIOACBKMMUK pecypcamu, HabyBatoun pa3oM 3 MaclTabyBaHHAM NepcoHanbHOro 6penay i 36inblueHHAM
[0 6peHay NoAnbHOCTI JOMEHHOT ayanTopii JoAaTKOBOI coLianibHOI Ta KOMepUiHOI WiHHOCTI. Crig maTn
Ha yBas3i, L0 3a OCTaHHI POKM BaX/IMBICTb NOOYAOBY NepcoHanbHUX 6peHaiB cTana 6inblu aHik oueBua-
HO AN Pi3HKX rany3ei NPOMUCIOBOCTI Ta Chep XKUTTEQIANBHOCTI Ntogeit Ta cycninbcTea [21, c. 20], ce-
pen iHworo, 1 ana daxisuUiB 3 ynpaBniHHA NIOACBKMU pecypcamu. BKkazaHe 06yMOBIEHO CyTHICTIO Ta-
KOro COLiOKOMYHIKaTUBHOTO fBMLLA, AK NobyaoBa NepcoHanbHUX 6peHAiB. 30Kpema, Ha AYMKY BUYEHUX
I.B. Ooexuk, B.M. Ooexuka Ta C.A. MycaToBoi, nifi dopmyBaHHAM NepCcoHanbHOro 6peHAay cig po3ymitu
«CyYacHUN epeKTUBHUI B KOMYHiKaLlii, 32 JOMOMOroK AKOro B3aEMUHU MiX KOHKPETHOK MefiliHO
0CobuCTICTIO (NpefCcTaBHUKOM GpeHay BMPOOHNKA), Lo TPaHCIIOE YHIKabHICTb TOBapY, i NpeAcTaBHMKa-
MU LiinbOBOI ayaUTOpIi 3anexaTb Bif XapakTepy couiafibHOro CNpUNHATTA OCOOUCTICHMX AKOCTEN AaHOI
nepcoHm» [3, c. 46]. Kpim Toro, cnig Takox maTi Ha yBasi, L0 CTBOPEHHA NepCcoHanbHoro 6peHay € Hag-
3BMYAMHO KUTTE3AATHOIO CTPATETI€l0, Cepeq TUX, WO CNPAMOBYIOTbCA Ha KOHCONIAALII0 LinboBOT ayauTo-
pii Ta NiATPUMaHHA 3 Helo HaneXHOoT B3aEMOgIi (36inblUeHHA NoANbHOCTI ayauTopii fo 6peHAy), a TakKoX
AR YCNilWHOro no3uuioHyBaHHA cebe B LdpoBOMY NPOCTOPI.

OTXe, He BUKIIMKAE CYMHIBIB, Lo npobnemaTrika NobyfoBY NepcoHanbHOro 6peHay € BaXKnnMBMm nu-
TaHHAM, AIKe Ma€ BaXkJIMBe coLlialibHe, COLliOKOMYHiKaTMBHE 3HaYEHHS, LOHalneplLue, 3 0rnaay Ha Ton ¢akT,
LLIO0 KOMYHiKaL,ifl Ta IHCTPYMeHTM KOMYHiKaLii B No6yfoBi nepcoHanbHOro 6peHay € HeBif'EMHOI0 XapaKTe-
PUCTUKOIO LbOro npouecy. BkasaHe € Linkom 3aKOHOMIpHUM, MPUIAMaloum [0 yBaru AeCTPyKTUBHI ABULLA
B yKpaiHcbKoMmy iHdopMaLinHoMy (WwoHannepLe, undposomy) «noni» [1, ¢. 35-37], 3aranbHy CYTHICTb iH-
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dopmalii, a WoHanepLue, 3BaXatoumn Ha AeCTPYKTUBHUIN GeHOMEH «iHPopMayitiHo20 Xaocy» («AKLLO TON
ob6cAar iHbopmaulii, KOTpUI LO3BONMB POAY MOAMHUN BUXKUTY NPOTArOM MiJIbOHIB POKiB, O4EBUAHO CNPUAB
PO3BUTKY NtoAnHY (AMHaMiKa 36inbleHHA obcAary iHpopmalii fo3BonsANa NAVHI NOCTYNOBO PO3BMBATH
3aTHICTb 0 NOMMMHAHHA BiANoOBiAHMX 0b6cAriB iHpopmaLii), To AUHAMIYHM YUMHOM 3pOoCTatoya KpUTUYHA
Maca iHpopmaLii NpoTArom ocTaHHix 60-T POKiB BCe Aani HabyBae PyMHIBHUX PUC, — LUKOAAYN 300POB'10
noAnHK, He3aaTHOT andepeHLianbHo 6110KyBaTH, NpioprTe3yBaTh Ta CTPYKTYpPYBaTh iHpopmalLlito, Lo Ha
Hel cnpamoBaHa» [1, ¢. 35]). Ha ¢oHi uboro «iHdopMauiHoro xaocy» HR aupeKkTop KomnaHii, Akuii 6axae
CTBOPUTU YCMiWHWIA NepCoHaNbHUIA 6peHa, MOBUHEH BUPISHUTUCH Ta 3HAWTK CBOIO LiNbOBY ayauTopii,
AKa 3abe3neynTb NOro aBTOPUTETHICTb, penyTalito Ta iMigX. BignosigHun edekT 6yae OOCAXKHUM nuLle
LUSIAXOM BUKOPUCTaHHA B NpoLeci NobyaoBu NepCcoHanbHOro 6peHay iHCTPYMEHTIB OHMANH-KOMYHiKaLlil.
Mpw uboMmy nig iHcMpymeHmamu oHnatH-KoMyHikayii 0718 nobydosu nepcoHanbHo20 bpeHAy HR dupekmo-
pa Komnadii cnip, po3ymit uMdpPoBi 3acoby HaKOMMUYEHHS, TPAHC/IIOBAHHA Ta CNOXKMBaHHA iHGopMaLii,
CninkKyBaHHA Ta iHWOI B3aemopii HR gmpekTopa KomnaHii 3 ayauTopi€lo, a TakoX ayauTopii Mixk coboto
LUSIAXOM BUKOPUCTaHHA NPUCTPOIB, MiAKIOUEHNX [0 Mepexi IHTepHET, AK 4O 0CO6MBOro KaHany KOMyHi-
Kauii. na umx iHCTpyMeHTIB KOMYHiKaLii BNacTMBMM € Te, Lo BOHU: 1) € iHTepaKTUBHUMMN (06YMOBIIOIOTH
AOCTYMHICTb iIHTEPAKTUBHOI KOMYHiKaLii); 2) AOCTYNHUMM (B 3araibHOMy NPOCTOPOBOMY, 3arajibHOMy Tem-
nopanbHOMY KOHTEKCTi Ta B aCMeKTi CMPUAHHA BifHOCHI piBHOCTI ayauTopii) anAa HR gupekTopa komnaHii
(0Ci6, ynoBHOBaeHMX HM Ha CTBOPEHHSA Ta PO3BMBaHHA NepPCOHaNIbHOro 6peHAy), a TaKoX A1 LinboBol
ayauTopii Takoro 6peHay; 3) 06'ekTUBYIOTbCA B Pi3HUX dopmax (colianbHi mepexi, Mikpobnoru, aygio- Ta
BiZIEOXOCTUHIW, MOGINbHI foaaTKy, couianbHi 3aKnagku Towwo); 4) MOXKyTb HaKOMUYYBaTU Ta TPaHCIOBATH
Pi3Hi opMU KOHTEHTY (TEKCTOBUIA, rpadiuHMI Ta MeAiIAHWIA KOHTEHT).

Takum unHom, HR gnpeKkTop KomnaHii 3a JOMOMOro0 iHCTPYMEHTIB OHaNH-KOMYHiKaLjii CPOMOKHWIA:
1) npoayKyBaTh Ta HaKONUUyBaTK iIHPOPMALINHUI pecypc (B MeXax aKTyanbHUX TPEHAIB), AKNA MOXKe
pOo3rnsAaaTUCh B AKOCTI CKNaZoBOI NepCcoHanbHOro 6peHay; 2) B3aEMOAIATY i3 LiNbOBOO ayAUTOPIELD;
3) dopmyBaT yMOBU ANA B3aEMOAII LiNIboBOI ayanTopii Mixk coboto, pe3ynbtatom Yyoro € binbla Mipa
3a/lyyeHHs 3aiHTepecoBaHUX OCi6 4O NpoLecy CTBOPEHHA BpeHpy, a TakoXK NpoayKyBaHHA iHbopmaLllii,
AKa Mo>ke BUKopucToByBaTUCh HR AnpeKTopoM KoMNaHii B AKOCTI KOHTeKCTY, iHdopMaLiiHOT OCHOBU Ans
nepernsagy cTpaterii nobyaoBm Ta po3BUTKY NEPCOHanbHOro 6peHay ToLlo; 4) 34iNCHI0OBATU BNIMB Ha CyC-
NiNbCTBO 3arajiom, CNpUAYY BUPILLEHHIO MOTOYHKX NPobem CycninbCTBa.

BpaxoByoun BuknageHe, MoXeMo AiTV BUCHOBKY, WO iHCTPYMEHTU OHMAMH-KOMYHiKaL,ii, o BUKO-
pUCTOBYIOTbCA B NpoLeci nobyaosun nepcoHanbHoro 6penay HR anpekTopa KomnaHii, 3a CBOE coLlioKo-
MYHIKaTUBHOIO NPUPOAOIO € coyianbHUMU mMedid, Nif, AKAMU, BPAaXOBYOUM akTyasbHi TNYMayeHHs BYEHU-
MW CYTHOCTI Takmx Megia [auB., Hanp.: 12; 15; 20], a TaKOX KOHTEKCT iX OCMUCNEHHSA, CNlif po3yMiTn dopmy
BUABY COLIOKOMYHIKaTUBHOIO iIHCTUTYTY Cy4aCHOro CycrnifibCTBa Y BUMMAAI iIHTEPaKTUBHUX iHTEPHET-MnaT-
bopm B dopmati Web 2.0, cTBOpeHMX Ha NPUHLUMUNAX MEPEXKEBOI KOMYHiKaLlii, O BUMKOPUCTOBYETbCA B
npouecax nobyaosu nepcoHanbHoro 6peHay HR gupekTopa KomnaHii B AKOCTi epeKTUBHMX iHCTPYMEHTIB
OHNaH-KoMyHiKaLii (cnocobi i 3acobiB iHbopmaTM3aLii, KoOMyHiKaLii B Mepexi IHTepHeT), 3aBAAKN AKM
HR purpekTop KOMNaHii (K NpaBuNo) BiflbHO CTBOPIOE, 36epirac i nowmnploe iHpopmaLlito, Lo agpecoBaHa
A1 [OMEHHOI ayauTopii i MicTUTb B cO6i faHi Npo 0cobucTicTb, NpodeciiHi Ta iHWi 3HaHHA Ta HaBMKK HR
AMpeKTopa KoMnaHii, iHwwy iHbopMmaLlilo, AKa MOXe 3anyunTi N KOHCONIAYBaTU LinboBYy ayAUTOpIto (CTBO-
protoun colianbHy Mepexy HaBkono ocobrcTtocTi HR grnpekTopa KomnaHii Ta KOHLEeNTY NOro nepcoHalsb-
Horo 6peHay, Wwo GopPMyETLCA), MaKCMMI3yBaTU JIOANbHICTb A0 HbOMO, @ TAKOX A0 NOro NepCcoHanbHOro
6peHay, WO CTBOPIETLCA, 30KPEMA, LNAXOM Ge3nocepeaHbol B3aemogil (BefieHHA npAmoro gianory) HR
AVpeKTopa KOMMaHiIi 3 LiinbOBOIO ayAUTOPIE0.

'AHomauiﬂ.

MobynoBa nepcoHanbHoro 6peHay HR anpekTopa KOMMNaHii € CKNagHUM CoLianbHO-KOMYHIKaTUBHM
NPOoLEeCcOM, L0 CbOrOAHI YCMIWHO 34iMCHIOETbCA NMLE 32 AOMOMOIOI HaNEXHOIO BUKOPUCTAHHA iHCTPY-
MEHTIB OHMaMH-KOMYHiKaLii. [na iHCTpYMeHTiB OHNalH-KoMyHiKauii ana no6yaoBu nepcoHanbHoro 6pex-
ay HR onpekTopa KomnaHii BnacTMBUMM € HAaCTYMHI aTPUOYTUBHI pUCK: iHTEPaKTUBHICTb; AOCTYMNHICTb AN
HR gupekTopa KoMnaHii, a TakoX AN LinboBOi ayanTopii Takoro 6peHay; MOXNUBICTb 06’€KTUBYBATUCH
B pisHOMaHITHUX dopmax (couianbHi Mepexi, Mikpobnoru, aygio- Ta BiieoxXxoCTHIM, MOGINbHI foaaTky,
couianbHi 3aKnagKm TOLWO); CNPOMOXHICTb HAKOMMYYBaTK Ta TPAHCJIIOBATY Pi3Hi popmun KoHTeHTY. OKpec-
NeHi BNacTUBOCTI IHCTPYMEHTIB OHMIalH-KOMYHiKauii fo3BonAlTb HR AnpekTopy KomnaHii: npogykysatu
Ta HakonuuyBaTun iIHPpOPMaLINHNIA pecypc; B3aEMOZIATY i3 LinboBOI ayauTopieto; popmyBaT yMOBY Ans
B3aemoii LinboBOT ayauTopii Mi>k 06010, pe3ynbTaTom Yoro € Ginblua Mipa 3anyyYeHHs 3aiHTepecoBaHUX
0Ci6 1o nNpoLecy cTBOpPeHHA 6peHAy; 3AiCHIOBaTY BMIMB Ha CYCMifIbCTBO 3arasioM, CrPUAIOYMN BUPILLIEH-
HI0 MOTOYHMX Npo6em CycninbCTBa.
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'Annotation.

The process of building a personal brand for the company’s HR director is a complex social and commu-
nicative process, which today is successfully carried out only with the proper use of online communication
tools. The following attribute features are characteristic of online communication tools that are used to
create a personal brand for the company’s HR director: interactivity; its accessibility, both for the company’s
HR director and for the target audience of such a personal brand; the ability to objectify in various forms
(social networks, microblogs, audio and video hosting, mobile applications, social bookmarks, etc.); the
ability to accumulate and broadcast various forms of content. The specified properties of online communi-
cation tools allow the company’s HR director to: produce and accumulate an information product; interact
with the target audience; create conditions for the interaction of the target audience with each other,
which results in a large measure of attracting interested parties to the process of creating a personal brand;
exert influence on society as a whole, contributing to the solution of urgent problems in society.
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V LEGAL REGULATION OF THE STATUS
OF PATRANT SERVICE EMPLOYEES

lpaesoee peaynroeaHHs cmamycy
npauieHukKie NnampoHamHoi ciyx6u

'Babkina A Yu.

Knrouoei cnoea:
aoMiHicmpamusHe npago, pezynto8dHHsA mpyoosoi dis/ibHOCMi npauieHUKie NnamMpoHAMHOI
CyK6u, npasose pe2ysi8aHHA NAMPOHAMHOI CYK6U, NPAUYIBHUKU NAMPOHAMHOI C1y6u.

Key words:
administrative law, regulation of labor activity of patronage service employees, legal regulation of

patronage service, patronage service employees.

'nocraHOBKa npo6nemu. Npobnema 3abe3neyeHHs TPYLOBUX MPaB AepKaBHMX CNYXOO0BLIB €
aKTyaslbHOIO TEMOIO B CyYacCHi HayLi aAMiHICTPaTMBHOIO NpaBa Ta Teopii ynpaBniHHA. He3Baxatouun Ha
nepeBakHe 3aKpinfieHHA OCHOBHYX 3acaj AifNbHOCTI MaTPOHATHOI Cy»K6M 3aKOHOM, NMPUCBAYEHUM CaMme
AeprkaBHin, AK cnywHo 3a3Havae O.l. KocTtunes, 3a xapakTepom 3aBAaHb, AKi BUKOHYIOTbCA AaHVMMK Npa-
LiBHMKamMK, oOMexeHb, NOoB'A3aHNX i3 nepebyBaHHAM B LUTATi, MPOLEAYPOI0 NPUAHATTA Ta NPUNNHEHHSA
IXHbOI /Y61, NpaLiBHUKN NAaTPOHATHOI CNy»K6M CYTTEBO BifPi3HATLCA Bifl AepKaBHUX CNYKO0BLB, a iX
nocaau, 6yayun gepxaBHUMY NoCalaMu, XapaKTePU3YOTbCA CBOEKD Cnelundikoto, AKa BiAMeXoBye iX Big
nocag feprkaBHuKX CNy>K60BLiB, NepefyciM, Ha OCHOBI TOrO, WO B NPOLeCi C/TyK61 B epKaBHOMY OpraHi
TaKi NpauiBHMKM HaAINATLCA yNpaBRiHCbKMMU GYHKUIAMM, peanisytoun 6e3nocepeHi 3aBAaHHA fepxa-
Bu [1, c. 3]. LLlo uikaBo, 3a cTaTUCTUKO, 6NN3bKO 73 % ONUTaHMX fepXKaBHUX CNY>KO0BLIB NigKPecooTb
HEeO[HO3HAYHICTb Ta CynepeyHicTb AOC/iAXKYBaHOI KaTeropii npauiBHukiB [1, c. 3].

AHani3 octaHHiX gocnig»KeHb i ny6nikauin. AHani3 Ta oUiHKa HayKOBUX MpaLb CBiAYUTDb, WO NpPOo-
651eMaM NMrTaHb MPaLiBHUKIB 3 CIMENHUMKN 060B'A3KaMM MPUAINANACh TaKUMKW BiTYM3HAHMMY JOCRIgHW-
kamu. 3okpema, J1.I1. lapaweHko, T.M. JogiHa, T.C. Hoak, O.B. lNoxapoBa, K.B. PygHiupbka, I.C. Caxapyk,

MeTolo faHOI CTaTTi € KOMMAEKCHWI aHasi3 TeoOpeTUYHMX 3acaj agMiHICTPaTBHO-MPaBOBOI HayKY,
UMHHOrO 3aKOHOAABCTBA, NPAaBO3aCTOCOBHOI AiANbHOCTI BUABUTW KONI3il MPaBoOBOro peryntoBaHHA na-
TPOHATHOI CNy»61 Ta cGopMynoBaTN HayKOBO O6I'PYHTOBaHI NPOMNO3KLii LWOAO iX MOAONAHHS.

Buknapg ocHOBHOro matepiany pocnifKeHHaA. BueHMmun-agmiHictpatusictamun y KHu3i «[lep>kaBHe
ynpaBniHHA: NpobiemMn afMiHiCTpaTMBHO-NPaBOBOI Teopii Ta NPaKTUKU» BAANO 3a3HAYaAETbCA Te, WO
«HaA3BUYaNHO aKTyanbHOW NPoONeMO HUHI € cucTemaTr3auia agMiHICTPaTUBHOrO 3aKOHOAABCTBA,
YaCTMHOMO AKOTO € 3aKOHOAABCTBO WO AepKaBHOT cinyx6u» [2, c. 312]. BnacHe cnctemaTn3adia ycbo-
ro MacuBy aKTiB y cdepi AepKaBHOT cy»K6U — JOCUTb HEMPOCTe 3aBAaHHA, afke BiH NpeAcTaBieHUN
6araToumcenbHUMN aKkTamMy Pi3HOT PUANYHOI CUNK, i3 EAUHUM 6a30BUM 3aKOHOM Y Uil cdepi — 3ako-
HOM YKpaiHu «[1po gepxaBHy cily0y», MONOXKEHHA AKOro Ha CbOrofHi Ha3BaTV AOCKOHaNUMu 6yno 6
HecrnpaBeanvBo, agke M BNacTBa HEOQHO3HAYHICTb, iCHYBaHHA NPOTrajuH, CKNagHICTb ANA PO3yMiHHA
Towo [2, c. 2010]. NMpogoBKyUM L0 AYMKY, Ta He 3anepeyyoum TICHUI B3aEMO3B'A30K agMiHICTpaTUB-
HOro Ta TPYAOBOro Nnpasa y AoCniAXyBaHil cdepi, cnig BKasaTu, WO ofHiewo i3 npobneMHux coep pe-
rynioBaHHA € 3abe3neyeHHs TPYJOBUX MpPaB AepXKaBHUX CNyKO0BLIB, AKi NpaLOTb B MAaTPOHATHUX
cnyxb6ax, a TOMy aHani3 3aKOHOZaBCTBa, OMpaLloBaHHA TEOPETUYHUX MaTepianiB i3 4OCNiAXKYyBaHOroO
NUTaHHA caMe B acreKTi TPyAOBMX NpaB — Ha3pine NUTaHHA CbOrOAHI, BAase BUPILLEHHA AKOro No3u-
TUBHO MO3HAYMTHCA HA AKOCTI TPYAOBOro 3aKOHOAABCTBA, AKE TaKOXK HWNHI NepebyBae B NpoLieci cBOro
BAOCKOHaNEeHHA.

Po3kputTaA 0cobnmBocTeln peryntoBaHHA TPYLOBOI AiANIbHOCTI NPaLiBHUKIB NaTPOHATHOT Cny»6m cnig
po3noyaTtu i3 4OCNiAXKeHHA NPaBOBOro CTaTyCy AaHUX OCib AK NpaLiBHUKIB, ag»ke OQHOCTANHOCTI LWOAO
HbOTO Hi Ha PiBHi 3aKOHOAABCTBA, Hi B JOKTPWHI TPYAOBOro npasa MoKM JOCATHYTO He 6yno: 3 O4HOro
60Ky faHy CNy»K0y OTOTOXKHIOKTb i3 AepP>KaBHOH, 3 iHLLIOIO — HaBMaKN PO3MEXKOBYIOTb, LLIO, BOYEBMAb, CYT-
TEBO YCKMAAHIOE MPaBO3acTOCYBaHHA Ta HEraTMBHO MO3HAYAETbCA HA MOTO AKOCTI B Liinomy.
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PaHiwe B YKpaiHi icHyBano gBa HOpMaTMBHMX aKkTh (3akoH YKpaiHu «[1po pgepKaBHy cnyxOy» Big
16.12.1993 (BTPATMB YMHHICTb) Ta 3aTBEPAKEHMI HaKa3oM [0NOBHOrO ynpaBniHHA [lepxaBHOI Cny»ou
YkpaiHu Big 01.09.1999 N2 65 [1oBiAHWK TMOBKX NPOPECIHMNX XapaKTepUCTUK Noca AepKaBHUX CIYy»K-
60BLiB, (AKU TaKOX BXe He YNHHWIA), B OQHOMY i3 AKUX PO3KPUBANOCA NMOHATTA MATPOHATHOI CNyXou,
a B iHWOMY — HaBOAMBCA Nepenik nocag, AKi BKAoUYae B cebe naTpoHaTHa cnyxba. Y 3ragaHoMy akTi na-
TPOHaTHa cny»6a BM3HaYanacb CyKymnHiCTio NpaLiBHMKIB MEBHOIO AePXaBHOMO OpraHy, AKi Npunmanmca
Ha nocapy 3riiHO 3i LITAaTHUM PO3MNMNCOM i KaTeropi€eto caMocTinHO yneHamm KabiHeTy MiHicTpiB YKpaiHu,
ronoBamMu MiCLIEBUX AepaBHUX aAMiHICTpauin Towo.

Y nitepatypi Takox NpeAcTaBneHa AyMKa, WO naTpoHaTHa cnyxba cepeq iHWOro HaneXuTb 4o no3a-
npodeciiHoi fepxKaBHOT CNy»6um, Aka CKNagaeTbCA i3 1) NONITUYHMX NOCaA; 2) Nocaj NaTPOHaTHOI CyXou
Ta 3) o6cnyrosyoumx (gonomixkHux) nocag [31. Po3smBatoum 3a3HaueHe, Cnig BKa3aTy Ha BUCHOBKU eKC-
neptiB LleHTpy nonituko-npaBoBux pedopm, AKi, NOCUMNauncb Ha 0CO6MBUI NOPAZOK BCTYNY Ha Na-
TPOHaTHY cNy0y Ta il NPUNMHEHHSA, BBaXKaloTb HEMOXITMBUM MOLUMPEHHSA Ha LMX ocib cTaTycy ny6niyHmx
cnyxo6oBuUiB [4, c. 16, 8, 65].

O.l. Koctunes nybniuHy cny»6y Ha3uBae ocobnmBrM BULOM AiANbHOCTI 0Cib, AKi NpaLiooTb B opraHax
ny6niyHoi agmiHicTpauii (@60 HepiaKo B iHWMX NyO6NIYHUX IHCTUTYLIAX), 3aBAAHHAM AKMX € 3abe3neyeH-
HA peanisadii ny6niyHmx iHTepeciB. Y cBoto Yepry, nNig gepxaBHo Cy>KO6010 aBTOP MPOMOHYE PO3yMiITH
npodeciriHy AianbHICTb 0Ci6, Nocaan AKX HanexaTb [0 NOoCaj B Aep)KaBHMX OpraHax Ta ix anapari, Ta
nepenb6ayaloTb NpakTUYHE BUKOHaAHHA 3aBAaHb Ta QYHKL i AeprKaBy 3a 3apo06iTHY nnaty, Aka HaJaeTbcA
i3 geprkaBHUX KowrTiB [5, . 18].

H.B. laniumHa y cBOili poboTi BiJOKpeMIIIOE NaTPOHaTHY CNYO0Y Bifi Aep>KaBHOI Ha OCHOBI MpUTaMaH-
HUX i1 03HaK. Tak BYUeHa cepef] H/X BKa3y€e Ha NpUTaMaHHWUIA HUM OCOBIMBII MOPAROK BCTYMY Ha Cly»Koy, i
NPOXOAXKEHHSA Ta PO3ipBaHHA TPYAOBOro 4OFOBOPY, LLO HanpaAMy NoB’A3aHe 3 0c060t0 KepiBHMKa (MaTpo-
Ha); HeobOXiAHICTb BiANOBIZATY OCBITHIM Ta paxoBMM BUMOraMm, AKi BCTAHOBJIOIOTLCA Ha PO3CyA NATPOHa;
CYTHICTb MaTpOHaTHOI CNy»K6u, AKa NonAra€e B HafaHHi JOMNOMOTU y BUKOHaHHI CBOEI po6OTN NaTPOHOM;
MO>KNMBICTb 3aCTOCOBYBATU 3ax0y 0COOUCTOI AMCUMNIHAPHOI BiANOBIfaNbHOCTI Ha po3cya nNaTpoHa [6,
C. 20-26]. Ane, y3aranbHtotouu, ciig norogutnce i3 H.M. Japmorpaii, Wwo roBopuTy Npo BiACYTHICTb B3aE-
MO3B'A3KY MiXX JaHMMM BOMaA KaTeropiamu 6yno 6 HecnpaBeanmso. Tak, naTpoHaTHa cy»kba Bce X Taku
Hanexutb fo nNybniyHoi, NpoTe He cnif irHopyBaTn GpakT HaABHOCTI 0COONMBOCTEN, AKi BiAMEXOBYIOTb il
Bif fiepaBHoi [7, c. 7].

3BepHeHHA Ao AKageMiYHOro TSIyMayHOro C/IOBHMKY 3 METOI aHani3y NMOXOAKeHHA Ta 3HaUYEeHHA CNiB
«MaTPOH», «MaTPOHaX», «MaTPOHaTHa cy06a» Haga€ NiaCTaBy CTBEPAXKYBATV MPO HAABHICTb TaKoi 0CO-
611BOCTI MATPOHATHOI CNY»K6W, AK Te, WO BIAHOCUHM 3 MATPOHATHOI CNYXKOU 3aBX AW 30CepeKeHi HaBKO-
No «MaTpoHa» i MOB'A3aHi i3 4ONOMOrolo Y BUKOHAaHHI MOBHOBaXKeHb, 3aCTYNMHULTBOM, OCOOMCTOI MOKO-
poto, «06CnyroByBaHHAM» KOHKPETHOI 0cobmcTocTi [8]. 3 ornagy Ha 3a3HauyeHe, JOCUTb BaXKKO FOBOPUTH
npo Te, WO NaTpoHaTHa cyiyx0ba € pisHOBNAOM AepaBHOI, abo AepxaBHO B3arani. Ane, y Toi xe yac,
i «<nprBaTHOO» ii HAa3BaTU Ba)KHO, BPaxXOBYIOUM Te, WO AifNbHICTb 0COOU, AKa MOXe MaT/ MaTPOHATHUX
cny>60BLiB, 3BOANTLCA JO CNYXKIHHA BUKNIOYHO NybniyHomy iHTepecy [9, c. 19].

Y3aranbHIoUM TOYKM 30pYy LWOAO NPUPOAUN NAaTPOHATHOT CNy6u, NpefcTaBneHi y cnewianbHin nite-
paTtypi, CTa€ MOXKNVBUM BECTM MOBY NPO AeKifibKa BigMiHHMX NigXo4iB A0 BUPILLEHHA OKpecneHol Npo-
6nemu. Tak, B pamkax NepLIOro i3 HAX NaTpoHaTHa Cy»6a PO3LiHIETLCA B AKOCTI Pi3HOBUAY Aep>KaBHOI,
Lo apryMeHTY€ETbCA aBTOPaMU TUM, LLO B camoMy 3akoHi YKpaiHu «[po gepkaBHy cny»0y» Bif 10 rpyaHa
2015 p. i 3acagu pernameHTOBaHi NoOpAA i3 3acafiamy fiepKaBHOI CNY>KO6M B OKPEMUX AiePXKaBHUX OpraHax
(cT. 92).

Y cBOIO Yepry, 3rigHO 3 APYrMM, akLEHT 3MilLYETbCA Ha OCOGMIMBOCTI Ta CBOEPIAHICTb MATPOHATHO-
i cny0un y NOPIBHAHHI 3 AepXKaBHOIO, WO CIYTYe HEMOXNMBOCTI ii po3rnagy AK pisHOBMUAY AeprKaBHOI
cny6u (yepes, Hanpuknaa, ocobNMBOCTI YKNafaHHA TPYLOBOrO fOroBOPY i3 TakUM cyy»060BLieM, Npo-
XOOPKEHHS, NPUMNMHEHHA OOCNiAXKYBaHOI Cny6u, yHKLiOHaNnbHOro NpusHaveHHsA cy60BLiB Ta 6arato
iHworo). MpoTe, Ak 6yno gosedeHo Bule, chepa ii iCHyBaHHSA, AKa € Ny6MiYHOD, 3B'A30K i3 CITYXKIHHAM
nybniyHoMy iHTepecy Yepe3 HafiaHHA JONoMorn y poboTi cy6’ekTy nybniyHOI BNaay BUCTYNae OCHOBOLO
BBaKaTV [OCIIXKyBaHy Cy»0y nyoniuHoi. OnucaHa cneundika BigobpaxkaeTbca y 3aKOHOAABCTBI, Uepes,
Hanpuknag, CTPYKTYPY OCHOBHOFO crieLiasibHOro 3akoHy y chepi fepaBHOT cy0u, B AKOMY 3acagu,
NPUCBAYEHi NAaTPOHATHIN, 3HAaXO4ATb 3aKPiMjieHHA B OKpeMoMy po3gifi. Y CBOI yepry, B pamKax TpeTbo-
ro nigxofy naTpoHaTHa cyly»0ba PO3KPMBAETLCA B AKOCTI CAMOCTIHOIO BUAY CNy>K00BOT AiANbHOCTI, AKIl
nputamaHHe 0COBUCTICHe CnpAMYBaHHA, TOOTO NepecnifyBaHHsA, Hacamnepes, iHTepeciB KepiBHKKa, Na-
TpoHa, Nnpasutens [10, c. 74-75].

BoueBunAab yCKNafgHIOE PO3yMiHHA CYTHOCTI MAaTPOHATHOI CNy»KOM Ta MOPOAXKYE iCHYBaHHA Pi3HOMAHIT-
HUX TPaKTYBaHb il npupoan ocobnrBOCTi il NpaBOBOI perfnameHTaLii, BiACYTHICTb 3aKpinnieHHsA 6inbLl-MeHL
y3aranibHeHux 3acag, il npMHuMniB, HacaMKiHeLb — 6a30Boi fediHilil focnigKyBaHOT NpPaBOBOI KaTeropii.
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Mepexoasaun [0 NPaBOBOro CTaTyCy NAaTPOHATHOrO CNy»KO60BUSA, AOLiINbHUM BUAAETHCA BUKOPUCTATK
BMcHOBKM B.IM. Tmowyka, A.M. LLikonnKa, AKi, RocnigKytoun NpaBoBUi CTaTyc ny6aiuHoro cny»<6oBLa
B LlinoMy, MPONOHYyBanu BUOKPEMUTY B AIOrO OCHOBI TaKi CTPYKTYPHI eflieMeHTu: npaBa Ta 060B'A3KM ny-
6niyHoro cny»x60BUA, i rapaHTii, colianbHo-MaTepianbHe 3abe3neyeHHs, 0OMeXeHHsA Ta lopuanYHa Bif-
NOBIJANbHICTb, AKMMU B CYKYNMHOCTI 3abe3neyyeTbCca BignoBigHe npaBoBe CTaHOBULLe ocobu B ny6niy-
HO-CNY»00BYX BifHOCKHAX | CTBOPIOIOTLCA YMOBM AJ1A BUKOHAHHA 3aBAaHb | yHKLi fepxaBm (y Hallomy
BMMNaAKy, B HanbiNbLL y3arabHEeHOMY PO3YMiHHi, — CMPUAHHA 0Cobi, Y iX BUKOHaHHI). Llinkom noriuHo aB.-
TOP 3a3HayaE i Te, Ha CbOrofHi Ha3pPino € HeOOXiAHICTb UiTKOT pernameHTaLii ONMCcaHNX BULLE efIEMEHTIB
Ha 3aKOHOZaBYOMY PiBHi, agrke 3aKpinneHHA 060B'A3KIB BUMarae, y ToMy 4Unchi — pernameHTaLito npas, a,
B CBOIO Yepry, iX HAABHICTb CMPUUYNHAE BUHVKHEHHA Pi3HOrO pofy 0OMeXeHb, 3anpoBafKeHHsA rapaHTii
Ta MOXKTMBOCTi HaCTaHHA KPUANYHOI BignoBiganbHOCTi [4, c. 70].

Boanum Takox BMAAeTbca 6aueHHsA NpaBoOBOro CTaTycy naTpoHaTHoi cnyx6um O.l. Koctnnesa, akun,
JOCIAXKY0UN agMiHICTPaTUBHO-NPABOBUIN CTaTyC MiHICTPa, PO3KPMBaB MOro CTPYKTypy yvepes Taki
enemeHTH, AK: 1) MeTa, 3aBaHHA Ta GYHKLIT; 2) NOPALOK YTBOPEHHA NAaTPOHATHOI cnyxow, ii nepeTso-
PEHHA Y/ NPUNUHEHHA AIANBHOCTI, NPUHLMNM GYHKLIOHYBaHHA TOLWO; 3) KOMMETeHLUito (CYKynHicTb
BMagHUX MOBHOBa)eHb i NiABIAOMYOCTI); 4) IOPUANYHY BiANOBIAANbHICTb MPaLiBHUKIB NaTPOHaTHOI
cnyx6u [1, c. 8].

BpaxoBytoun Te, L0 NaTpoHaTHa CNy»kba € MOHATTAM 3aranbHUM, fike BKIOUa€E B cebe BeNnKY KiNbKicTb
nocag, poobiT TOLWO, WO Pi3HATLCA MiXK COB0t0, AOLINbHUM BUAAETHCA BUCBITAUTK ii KnacudikaLiio 3a Wwu-
POKOIO HM3KOK KpUTepIiiB.

Jocntb BAanum € po3KpuTTA BUAIB NAaTpOHATHOI cny»«6u, 3anponoHoBaHe O.[. Jlazop. Tak, naTpoHat-
Hy cny»0y MOXHa KnacudikysaTu:

1) 3anexHo Bi nocagw, ana opraHisadiiHoro Ta iHbopMmaLiiHO-aHaNiTUYHOro 3abe3neyeHHs icHy-
BaHHA AKOT POPMYeTbCA NaTpoHaTHa cny»x6a (Mpe3maeHTa YkpaiHu, Npem’ep-miHicTpa YkpaiHum Ta iH.);

2) Ha OCHOBI MPMHANEXHOCTI fo NeBHOI chepu Ny6NiYHOT BNaawy, BPaxoByun iCHyBaHHA Pi3HYX i-
nok Bnagm (mpumipom, y coepi BUKOHaBYOI BNaaw);

3) 3aMmacwTabom po3noBcoakeHHs chepn BNKBY Nocafu, NaTPoHaTHa Cy»k6a AKOI CTBOPIOETHCA
(3aranbHofep»aBHa, perioHanbHa) [9, ¢. 27].

H.M. Japmorpaii, poswmptotoun faHy kKnacudikaito, TaKoX NPOMNOHYE BUAINATA BUAW NATPOHATHOI
cnybu 3a KpUTEpieM CrneLiaibHOro CTaTycy Cny»60BLUs, AKUA GOpMye NaTpoHaTHY Ciy0y, roBopaAYm
NPo NaTpOoHaTHY CNYXOy AepaBHOro Cy60BLA, NOAITUYHOro cy60BUA Ta iHWKX [7, c. 7.

Po3B’A3aHHI0 NMTaHHA BU3HAUYEeHHA NPUPOAN NAaTPOHATHOT CNy»OM Ta BCTaHOBMIEHHS 1l AHOCTI un an-
bepeHuiauii i3 gepxaBHO UM Ny6AIYHOK CNYK6010 CNPUATMMYTb BCTaHOBJIEHHSA il O3HaK. Taki 03HaKM
3MOXYTb CPOPMYBaTK pecypc Ans 3iCTaBNEHHA 3a3HaYeHUX KaTeropii, LWAAXOM BUABMEHHSA iX BiAMIHHUX
ym CrinbHUX XapakTepucTtuk [10, c. 74-75].

OnpautoBaHHA BUCBITNIEHNX B NiTepaTypi TOYOK 30pY LLOAO CYTHOCTI MaTPOHATHOI Ciy»6u, NPaBoOBOro
CTaTycy cny>k60BLiB O3BONAE BUAINMUTY NPUTaMaHHi MAaTPOHATHUM CNTY>KO0BLIAM O3HAKN:

1) ocobu, AKi 3alimatoTb Mocagmn y naTpoHATHUX Cy»bax AiloTb He Bif iMeHi AeprKaBy Ta ii OpraHis,
a Bif iMeHi neBHOI NocafoBoi 0cobu (NaTpoHa), peanisyloTb CBOI 3aBAaHHA Ta GYHKLUIT B iHTepecax L€l
nocazoBoi ocobw, i NiANoPAAKOBYOTLCA Ta HECYTb Nepes Helo BiANOBiAaNbHICTb;

2) npaBom pobupatu Ta NPUIAMATL Ha NAaTPOHaTHI Nocaam ocib6 HagineHi ocobu, Aki 3aMmatoTb
nepeBakHO feprkaBHi NoniTnyHi nocagm (Mpe3uaeHT YKpaiHu, uneHn KabiHety MiHicTpis YkpaiHu Ta
iHLLI);

3) MPWIAHATTA Ha NATPOHATHI NMocaamn 34INCHIOTLCA Y NO3aKOHKYPCHUI Cnocib, xouya Moxe BCTa-
HOBJIOBATUCH | TEPMiH BUMPOOYBaHHSA Ta MPOXOAXKEHHA CTa)KyBaHHS;

4)  ocobu, AKi 3aiMaloTb NAaTPOHaTHI MOCaAu, 3BINbHAKTLCA i3 3aiMaHOT MOCaau y pasi 3BiNbHEHHSA
Tiel ocobu, AKa npunMana ix Ha cnyoy;

5) BMKOHaHHA 0cobamu, siKi 3aliMatoTb NAaTPOHATHI MOCaaun, AK NPaBUIo, KOHCYNIbTaTUBHO-AopaaYi
OyHKUIT[11, c. 129-131, c. 443-446].

TakuM uymHOM, CNig [IATU BMCHOBKIB, WO NaTpoHaTHA Cilyx6a ABNAETbCA OCOONMBMM PiSHOBUAOM
ny6niyHoi cny»6u, Npr3HayeHHAM AKOI € npodeciiHe 3abe3neyeHHA NoTpeb AiAnbHOCTI cy6’eKkTa ny-
6niYHO-BNagHNX NOBHOBAXeHb. [laHnin Cy6’eKT («NaTPOH») Ha BNAaCHWU PO3CYA BCTAHOBJIOE BUMOTY 10
npeTeHAEHTIB Ha CNY0y, YMOBM BCTYMY Ha Hel, NpUnomy Ha poboTy, NpocyBaHHA Mo Cy»kbi B pamkax
cnyx60Boi Kap'epu. Kpim LbOro, «naTpoHOM» CaMOCTINHO BCTAHOBJIOETHCA MOPALOK 3aCTOCYBaHHA O
npauiBHMKIB 3a0X0OUY€Hb, OCOBNMBOCTI MPUTATHEHHS X A0 IOPUANYHOI BiANOBIAANbHOCTI, MPUNNHEHHS
cny»<6u, Wo, K NPaBUIIo, PErynioTbCA Ha PIBHI NiA3aKOHHMX aKTiB Ta 3@ JOMOMOTIOH0 LUTaTHOIO PO3MKCY,
i3 BpaxyBaHHAM 3aKpinneHnx B 3aKOHOAABCTBI 060B’A3KOBYX 3arajibH/X YMOB, LLO MOLINPIOTLCA Ha BC
BMAWN NATPOHATHUX CNYKO (06MeXeHH:A, 0COBNMBOCTI 3a0X0UEHHS, NMPOXOMAXKEHHA CNy>KO60BOI Kap'epn Ta
iH.) [7, c. 7]. YncenbHicTb Ta CTPYKTYpa NaTPOHATHOI CNy»Ou 3aTBepaXy€eTbCA KepiBHUKaMK. BoHa moxe
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BKNoYaTy B cebe pi3Hi nocaan, Hanpuknag: NOMiYHKK, pafHUK, KepiBHUK Npec-ciy6u Towo, AKi nepea-
6ayeHi LITaTHUM PO3MMCOM.

B AKOCTi BUCHOBKY CNifj TaKOX HarofIoCUTK Ha iCHyBaHHI BaxKnMBOI NpobnemMmn Ha piBHi Teopii agmiHi-
CTPaTUBHOTO Ta TPYAOBOrO MPaBa, fika NosArae y HeobxiAHOCTi pO3pO6KU Ta BIPOBaAMKEHHI IPYHTOBHUX
KpuTepiiB npoBefeHHA KnacudikaLlii fep>kaBHNX CNy>KO60BLiB, y TOMY Yncii — AK cy6’eKTiB TpyaoBOro npa-
Ba, WO 6yae UiHHUM, 30KpeMa i Ana NPakTUKN GYHKLIOHYBaHHA AepKaBHOI Cy»Kou.

EdektnBHa Ta deTanbHa Knacudikalia gepaBHMX CNyK60BLiB Ta 0Cib, NPUPIBHAHMX [0 HUX, AK
Cy0’eKTiB Came TPyAOBOro Mpasa Bifirpae BaXivBY posib NPY BU3HAYEHHI MPaBOBMX CTaTyCiB Pi3HUX
BUAIB AepKaBHUX CNyKOO0BLIB came AK NpaLuiBHUKIB OKPeMUX eprKaBHUX OpraHiB. JIOriyHMi, HayKoBO
06rpyHTOBaHUI PO3MOAIN AeprKaBHUX CNY>KO0BLIB 3a BUAaMy CTaHe OCHOBOIO A1 6iflbLl TOYHOTrO Ta BAa-
NOro 3aKkpinneHHsA Kona ix NocafoBux Ta KBanidbikaliiHMX XapaKTepuUCTUK, BUMOT, AKUM BOHU MOBUHHI
Bignosigatu. Lle Bce ctaHe B HaroAi nNpu BM3HayeHHi opraHi3auiiHO-NpaBOBOro pexxmumy ana edexkTus-
HOrO BMKOHaHHA CNy»K60BO-TPyAOBMX 060B'A3KIB TakMMU 0cobamu, a TaKoX 3abe3neuntb MOXNUBICTb
BM3HAYMTV BUYEPMHUI Nepenik HeobXigHuX Ansa epeKTMBHOrO BUKOHAHHA CBOEI TPYA0BOI GyHKLiT cy6'ek-
TUBHUX NPaB, OPUANYHIMX 060B'A3KIB Ta 0OMEMXeHb, AKi 3yMOBEH| CBOEPIAHNUMI YMOBaMU NMPOXOLKEHHSA
CNy>KO1 B KOHKPETHOMY [1ep>KaBHOMY OpraHi.

HeobxigHnm TakoX €, AK cnywHo 3BepTae yBary O.I1. BuTaAK, BU3HaUEHHA UiTKNX MeX MiX JeprKaB-
Ho-cny60BrMK (My6RiYHO-NPaBOBMMU) BIAHOCMHAMM Ta BifHOCMHAMM, O MatoTb NPUBATHOMNPABOBUIA
XapaKTep, peryntolTbCcAa HOPMamm TPyAOBOro Npasa, TPYAOBOIO yrofot (KoHTpakTom) [12, ¢.162]. Agxxe,
HopMU Y cdhepi perynoBaHHA OKpPeMUX acneKTiB npawi NpaLiBHUKIB MAaTPOHATHOI C/Ty»K6M pO3MOpOoLLEHi
Nno Pi3HUM HOPMATUBHO-NPABOBMM aKTaM HEOHAKOBOI IPUANYHOI CUIN Ta rany3eBol NPUHANEXHOCTI,
HepigKO — Y KOMMIEKCHUX aKTaX. YCKagHIE NpaBOBe PerytioBaHHA y AeAKil Mipi TaKoX MOXIMBICTb
perynioBaT AOCNiAXKYBaHi BiAHOCUHM 32 METOA,OM JIOKaNbHOIO perynioBaHHsA.

TakM UMHOM, BCe 3a3HaueHe BULLe A€ MOXKIMBICTb CTBEPAXKYBATM Ha HEMOXKNMBOCTI OTOTOXHEHHSA
naTpOHaTHOI CNyK6 1 i3 fepKaBHOIO, afXe BlLLe foBeAeHUM 6Yno iCHYBaHHA ANA HUX cneuundivyHmnx, npu-
TaMaHHWX N1LLE ANA NAaTPOHATHOI CNy»K6M 03HaK.

MpauiBHMKM NAaTPOHATHOI CNY»KOK BigHOCATLCA A0 Ny6niuHMX CNy»KO0BLiB, AKi NPaLoTb B OpraHax
ny6niyHoi agmiHicTpadii (6o Hepiako B iHWMX NyOAIYHNUX IHCTUTYLIAX), 3aBAAHHAM AKUX € CNPUAHHA Y
3abe3neueHHi peanizauii ny6niyHux iHTepecis, BUKOHaHHI GYHKLi fepaBu iX «<naTpoHOM». BigHOCKHM i3
naTpOHaTHOI CNy»k61 NoB’A3aHi, 31e6inbLloro, 3 4ONOMOro0 y BUKOHaHHI MOBHOBaMeHb, 3aCTYMHULTBOM,
0CObKMCTO MOKOPOID, «06CNTYrOBYBaHHAM» KOHKPETHOI 0COOU, a He 3 BUKOHaHHAM QYHKL i fepxaBm 6e3-
nocepeaHbo, Lo NpUTamMaHHe AK pa3 cy0i AepKaBHili.

'AHomauiﬂ.

AKTyanbHicTb cTaTTi NepegbayeHo, NoTpeboio yAOCKOHaNIEHHA MexaHi3My MPaBOBOro PEerysitoBaHHsA
NaTPOHaTHOT CNYK6U, HEOOXIAHICTIO PO3MEXKYBaHHA AepKaBHOI Ta NAaTPOHATHOT CNY»KOW, BCTAHOBNIEHHSA
X 3B’A3KiB, 3aNpoBafKeHHAM iHHOBALINHOrO Mi>kHapoAHOro JocBigy B npouec GopMyBaHHA KajpoBo-
ro noteHuiany ny6niyHoi agmiHicTpauii, nigBuLWeHHAM epeKTUBHOCTI NPOdeCiiHOT AiANbHOCTI NyOAiYHMX
cnyx60BUiB. MeTogonoriyHe NigrpyHTA AOCNiIAMKEHHA CTAaHOBUTD LiNliCHa Ta y3rog»keHa ccTema MeTOAIB,
CnocobiB Ta NPMINOMIB HaYKOBOIO Mi3HaHH#A, Lo JO3BOAUIA NpOoaHanisyBaTy BUOpaHe npaBoBe ABULLE Y
€QHOCTI NOro couianbHOro 3MiCTy Ta pPUANYHOI GopMU. YCBIZOMNEHHA KOMI3IMHUX NUTaHb NPaBOBOro
3abe3neyeHHA NaTpPoOHaTHOI CNy»6M Ta NPOMNOHOBAHI 3MiHW 1O YNHHOIO 3aKOHOAABCTBA AO3BONATL CNPO-
CTUTW JOCTYN A0 NATPOHATHOI YO0, il NPOXOKEHHA Ta NMPUNUHEHHSA, CMPUATUMYTb 3a6e3neyeHH:o ii
BiAKPUTOCTI, NPO30POCTi Ta HE3aNEKHOCTI.

'Annotation.

The urgency of the article is provided by the need to improve the mechanism of legal regulation of
patronage service, the need to distinguish between state and patronage service, establishing their links,
introducing innovative international experience in the process of forming human resources of public ad-
ministration, improving the professional activity of civil servants. The methodological basis of the study
is a holistic and coherent system of methods, techniques and techniques of scientific knowledge, which
allowed to analyze the chosen legal phenomenon in the unity of its social content and legal form. Aware-
ness of the conflicting issues of legal support of the patronage service and the proposed changes to the
current legislation will simplify access to the patronage service, its passage and termination, will help
ensure its openness, transparency and independence.
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¥ REGULATORY FRAMEWORK FOR
THE LEGAL REGULATION OF LABOR
PROTECTION OF EMPLOYEES
WITH FAMILY RESPONSIBILITIES

HopmamueHo-npasoea ocHoga npaso8o2o pe2ysiro8aHHs
OXOPOHY npaui npayieHukKie 3 cimelHUMuU oboe’si3kamu

'Polozhishnik /40)

Knrouoei cnoea:
npayisHuUKU i3 cimelHUMU 0608’a3kamu, cimeliHi 0608°S3KuU, MiXXHAPOOHE NPAso, MiXXHAPOOHO-
npasosuli 3axucm npauieHuKig i3 cimeliHumu oboe’sskamu, K3n/T.

Key words:
employees with family responsibilities, family responsibilities, international law, international legal

protection of employees with family responsibilities, Labor Code.

'Hoc-raHOBKa npo6nemu. Y Mi>KHapOAHMX aKTax 3aKpinoTbCA OCHOBHI 3acagn OXOPOHU npadi
npauiBHUKIB 3 CiMeHMM 060B'A3KamMU. MiXKHapOLHO OCHOBOK 3aKOHOAABCTBA, LLO PEryNIoE OXOPOHY
npaui npauiBHUKiB 3 cimenHMK o6oB’askamu € KoHeeHuia MOI N2 156 npo piBHe cTaBfieHHA i pPiBHI
MOXTMBOCTI A1 NpauiBHUKIB YONOBIKIB i XiHOK: MpaLuiBHUKK i3 cimenHMMK o6oB'A3kamn 1981 p. Posrns-
[aluyM YNHHE 3aKOHOZABCTBA MPO OXOPOHY MpaLi NpauiBHUKIB 3 cCiMeliHUMKN 060B’A3KamMK, Cif 3a3Ha-
ynTK, WO JaHe NUTaHHA NoTpebye NOAaTKOBOro BUBYEHHA. OKpeMi acneKkTy NpaBOBOro perynoBaHHS,
OXOPOHV NpaLi NpauiBHUKIB 3 CiMeNHMK 060B’'A3KaMW, 3aNTNLLAKTLCA AUCKYCINHUMN.

AKTyanbHicTb JOCNIAXKeHHA NPOo6ieM 3 OXOPOHW NpaLli NpaLiBHUKIB 3 CiMeH1MK 060B'A3Kamu NOB's-
3aHO 3 TUM, LLO BPEryoBaHHA LibOro NUTaHHA Y YAHHOMY 3aKOHO[aBCTBI 3a/INLWAETbCA HE[OCKOHANVIM.

AHani3 octaHHiX gocnig»KeHb i ny6nikauin. AHani3 Ta ouiHKa HayKOBMX MpaLb CBiAYUTD, WO NpPo-
651eMaM NM1TaHb MPaLiBHUKIB 3 CIMENHUMKN 060B'A3KaMM NPUAINANACh TaKUMKW BiTYM3HAHMK JOCRIgHW-
kamu. 3okpema, J1.I1. lapaweHko, T.M. JogiHa, T.C. Hoak, O.B. lNoxaposa, K.B. PygHiupbka, I.C. Caxapyk,.

MeTolo gaHOi cTaTTi € BU3HAaUeHHA 0COBNMBOCTEN NPABOBOrO peryntoBaHHA nNpaui ocib i3 cimenHnMmn
060B’A3KaMV | BHECEHHSA NPOMO3MLili LWOAO NOro YAOCKOHANIEHHSA 3 ypaxyBaHHAM MiXKHapOAHMX CTaHZAap-
TiB, NO3UTUBHOIO 3aKOHOAABYOrO JOCBIAY 3apyOiKHUX KpaiH.

Buknapg ocHoBHOro marepiany gocnigeHHs. NonoxeHHA KoHBeHUii N°156 yTouHeHO B PekomeH-
Adauiax MOTTNe 165 wopfo piBHUX MOXKAVBOCTEN Ta PiIBHOrO CTaB/EHHA A0 NPaLiBHMKIB YONOBIKIB i >KIHOK:
npauiBHMKN i3 cimenHMK 060B'A3Kamn 1981 p.

Po3pin VI PekomeHnpaint N2 165 MiCTUTb MONOXEHHA WOAO OXOPOHW NpaLli NPauiBHUKIB 3 CiIMeNHUMU
o6os’askamu. Tak, MOl npu3nBae HaUioHanbHi ypAaW «BXMBaTW BCiX BiANOBIAHMX [O HaLiOHaNbHUX
YMOB i MOXNMBOCTEN 3axofdiB, AKi BiAMOBIAalOTb 3aKOHHUM iHTEpecaM iHWKX NpauiBHYKIB, WOAO 3a-
6e3neyeHHA npauiBHUKIB i3 CiMeNHUMK 060B’A3KaMM TakMMK YMOBaMMK 3alHATOCTI, AKi gann 6 im
3MOry MoeAHyBaTV NpodeciiHi Ta cimelHi 060B’A3KN.

MoTpibHO NpuAINATK ocobnuBy yBary 3arajibHMM 3axOAaMm LWOAO MOMiNWeHHA YMOB Mnpaui Ta AKOCTi
TPYAOBOrO XWUTTA, B TOMY UYMCAi 3axofaM, CNPAMOBaHMM Ha:

—  MOCTYNOBe CKOPOYEHHSA LWOAEHHOI TPMBANOCTi poboyoro yacy i CKOpOYEHHA NMOHaZHOPMOBOI
po6oTy;

- 6inbw rHyuyke perynioBaHHA rpadikis poboTn, nepioais BiANOUMHKY Ta BifNycCTOK;

- 3ypaxyBaHHAM PiBHA PO3BUTKY i 0COGMMBUX NOTPeO KpaiHW Ta pi3HUX CEKTOPIB AianbHOCTI» [1].

3rigHo PekomeHpaauin N2 165 HalioHanbHUM ypsaaaM HeOOXiAHO, «opraHi3yur No3mMiHHY poboTy Ta
npusHavalounm Ha pobOTy B HiYHY 3MiHY, CNlig, KONW Le obrpyHTOBAHO i MPAKTUYHO MOXAUBO, 6paTu
[0 yBarn ocobnmei notpebu npauiBHUKIB, B TOMY UYMC/i NOTPebu, NoB’A3aHi 3 BUKOHAHHAM CiIMENHIX
o6oB’A3kiB. CimeliHi 060B'A3KK, a TakoX Taki dakTopuy, AK micue poboTn yonoBika abo ApPyXKMHU Ta
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MOXJMBOCTI HaBYaHHA [iTel, MOBUHHI BPaxOBYBaTMCA Npu NepeBefeHHi NpaUiBHYKIB 3 OOHIEl MicLe-
BOCTi A0 iHWOI» [1].

lLono ymoB 3aliHATOCTI, «3 METOI 3aXUCTy MNpaLiBHUKIB, AKi MpaLoioTb HEMmoBHUA pobouuni yac,
npauiBHYKIB, AKi NpaLooTb TMMYACOBO, @ TAKOXK HAZOMHMX NpaLiBHMKIB, 6arato 3 AKX MaloTb CiMenHi
060B’A3KM, YMOBM 3a3HAYEHUX BUAIB POOIT MOBUHHI HaNEXHVM YMHOM PErynoBaTUCA Ta KOHTPOJIO-
BaTUCA.

YMOBW 3aliHATOCTI, Y TOMY UMCHi couianbHe 3abe3neyeHHA NPauiBHYVKIB, AKi NPaLoTb HEMOBHUN
pobounii yac Ta AKi NpaLioTb TUMYaCOBO, NMOBUHHI, Y Mipy MOXMBOrO, Oy Ty eKBiBaNeHTHUMM YMOBaM
3alHATOCTI NpaLiBHUKIB, AKi NpaLooTb BigNoBiAHO NOBHUIM pobounii yac i AKi NpautooTb NOCTINHO; Y
BiANOBIOAHMX BMMafKax iXHi NpaBa MOXyTb BM3Ha4aTMCA HAa MPOMOPLiMHI OCHOBI.

MpauiBHMKaMm, fAKi NpaLoloTb HEMOBHMIA PO6OYNIA Yac, MOBUHHA HaJaBaTUCA MOXIIMBICTb MOCTyNaTK
abo noepTaTMCA Ha POOOTY 3 MOBHUM POOOUYMM YaCOM Yy pasi, KON Taka BaKaHCifl iCHY€E Ta KON 3MiHN-
nucb obCTaBUHY, 3a AKX paHille 6yna notpeba B poboTi 3 HENOBHUM PoboumMm Yacom» [1].

Wopno cneuianbHux BianycTok PekomeHnaauia N2 165 nepepnbayvae, «<npoTArom nesHoro nepiogy, 6es-
nocepeaHbo MiCNA 3aKiHYEHHA BignNycTKM MO MaTepPUHCTBY, MaTh abo 6aTbKo AWTUHW MOBUHHI MaTU
3MOry OTpMMYyBaTU BiANYCTKY (6aTbKiBCbKY BiAMYCTKY) 3i 36epexeHHAM pobOTH Ta BCiX NOB'A3aHNX 3 HEtO
npas.

TpmBanicTb 3a3HayeHOro nepiogy, AKMN HacTa€ 3a BiAMYCTKOIO MO MaTEPUHCTBY, a TaKOX YMOBW i
TPUBANICTb BiANYCTKM, NPO AKY MAETbCA Y NYHKTI 1) uboro naparpada, NMOBUHHI BU3HAYaTUCA Y KOXKHIl
KpaiHi ogHUM i3 MeTogiB, nepepbayeHnx naparpadpom 3 uiei PekomeHgaui.

BignycTka, 3a3HaueHa y nyHKTi 1) upboro naparpada, Moxe 3anpoBagKyBaTUCA NOCTYnoBo» [1].

3rigHo n. 23 PekomeHpauii N2165, «[MpauiBH1K (4onoBik abo XiHKa), Ha yTpMMaHHi AKoro nepebysae
LOUTVIHA, MOBUHEH Y pa3i XBOPOOU OCTaHHbOI MaTV MOXUBICTb OTPUMATK BigMyCTKY.

MpauiBHKIK i3 CiMenHMK 060B’'A3KaMM MOBUHEH MaTV MOX/IMBICTb OTPMMATK BiANYCTKY B pasi XBO-
poby iHLWOro HaMbNMKUYOro poamrya - uneHa noro cim’i, aAkni noTpebye noro gornagy abo Jonomoru.

TpwrBanicTb Ta yMOBU BifNyCTKY, 3a3HayeHOI B NyHKTax 1) Ta 2) uboro naparpada, MatoTb BU3Ha4yaTUCA
B KOXHIill KpaiHi ogHMM i3 MeTofiB, BKasaHux y naparpadi 3 uiei PekomeHpauii» [1].

OTe, OCHOBHI MONOXEHHS o0 OXOPOHM Npaui NpaLiBHIMKIB 3 CiMeliHMK 060B’A3KaMK 3aKnageHi B
PekomeHpauii MOIT WwWopo piBHMX MOXKTMBOCTEN Ta PiIBHOIO CTaBAEHHSA A0 NPaLiBHUKIB YONOBIKIB i XiHOK:
npauiBHMKN i3 cimenHMK o60oB'A3Kamu N 165.

OCHOBOIO HauUiOHaNbHOrO 3aKOHOAABCTBA, IO PErynioe€ OXOPOHY Mpaui MpauiBHUKIB 3 CIMENHUMM
o6oB’A3Kkamu, € KoHcTUTyLis YKpaiHu.

B cT. 43 KoHcTuTyuii 3a3HaueHO: «KoXkeH Ma€e nNpaBo Ha HaneXHi, 6e3neyHi 1 340poBi ymoBM npaLli,
Ha 3apoObiTHY nnaTy, He HUXKYY Bif BU3HAUYEHOI 3aKOHOMY; «BMKOPUCTaHHA NpaLi XIHOK i HEMOBHOMITHIX
Ha Hebe3neuyHux Ans IXHbOro 340poB’s PoboTax 3a60POHAETHCAY. «KOXKEH, XTO MPaLIloE, MA€E NPaBO Ha
BiANOUMHOK» (CT. 45). Lle npaBo 3abe3neuyeTbca HafaHHAM [HIB LLOTVXHEBOIO BiAMOUYMHKY, @ TaKOX LLO-
piuHOI onnavyBaHOI BiAMYCTKM, BCTAHOBJIEHHAM CKOPOYEHOro poboyoro AHA Woao okpemux npodecii
i BUPOOHULTB, CKOPOUEHOT TPMBANOCTi POo6OTU B HiYHUI Yac. IPOMagsaHM MaloTb NPaBO Ha couianbHUI
3axuUCT (CT. 46), WO BKJIIOYAE NPaBo Ha 3abe3neyeHHs iX y pa3i NOBHOI, YaCTKOBOI abo TMMYaCcoBOT BTpaTK
npaue3naTHOCTI, BTpaTh rogyBanbHVKa, 6€3p06iTTa 3 He3aneXXHUX Bif HMX OOCTaBUH, a TAKOX Y CTapoOCTi
Ta iHWKWX BUNagKax, nependayeHnx 3akoHOM. 3rigHo cTaTTi 51 KoHcTuTyLii, MaTepuHCTBO i 6aTbKiBCTBO
OXOPOHATbCA fiepaBoto [2].

3a3HaueHi BuLLe MONOKEHHA peasti3yloTbCA WIAXOM BUKOHAHHA BMMOT, BMKNadeHuX y KogeKci 3akoHiB
npo npauto, a TakoX 3akoHax: «[po oxopoHy npaLi», «[1po 3aranbHO060B'A3KOBE AepKaBHe coLliafibHe
CTpaxyBaHHA Bifl HELaCcHOro BUNaaKy Ha BUPOOHUUTBI Ta NpodeciiHOro 3aXBOPOBAHHSA, AKI CMPUYNHN-
nn BTpaTy Npaue3naTHOCTi», «[po 0XopoHy 380poB'A», «[1po noxexHy 6e3neky», «Mpo 3abe3neyeHHs
CaHiTapHOro Ta enigemionoriyHoro 6sarononyyusa HaceneHHs», «[po BUKOPWUCTaHHA A4epHOI eHeprii
Ta pagiauiiH1mM 3axmucT», «[po OXOPOHY HAaBKOMULLIHBOIO NMPUPOAHOIO cepefoBuLar, «[po KONeKTUBHI
gorosopu i yrogu», «[1po BOPOXHin pyx», «[1po NOBOAMXEHHA 3 pagioakTMBHMMM Bigxodamm». [TonoxeH-
HA UMX 3aKOHIB KOHKPETU3YyIoTbCA y BiAMOBIAHMX NpaBuiax, CTaHgapTax, HOPMax, iHCTPYKLiAX Ta iHWKX
HOPMaTUBHO-MPABOBUX aKTax, Nepenik AKX HaBedeHUN B «[lep»KaBHOMY peeCcTpi HOPMaTUBHUX aKTiB 3
OXOPOHW NpaLi».

Tak, BignoBiagHoO Ao nonoxeHb K3nll:

- «He [OMNYCKAETbCA 3a/lyYeHHsA [0 POBIT Y HIYHUI Yac, 4O HAaZYPOUHUX POOBIT i POGIT Y BUXiAHI AHi i
HanpaBJ/ieHHA Y BigpAAKeHHA BariTHUX XKIiHOK i KiHOK, LLIO MatoTb JiTel BiKOM [0 TPbOX POKIB (CT. 176);

- KIHKW, WO MatoTb AiTen BIKOM Bif TPbOX AO YOTMPHAAUATM pOKiB abo Aitell 3 iHBanigHicTio, He
MO>KYTb 3a/ly4aTCb 10 HaZypPOUHUX pobiT abo HanpaBnATUCD Y BigpALXKeHHA 6e3 ix 3roau (cT. 177);

- BariTHUM iHKaMm BigMoBigHO OO MeAMYHOrO BMCHOBKY 3HVXKYIOTbCA HOPMU BUPOOBITKY, HOpMU
o6cnyroByBaHHA abo BOHM NepeBOAATbCA Ha iHLWY pobOTY, AKa € NErwoto i BUK/OYAE BNIVMB HECMPUAT-
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NUBKX BMPOOHNUMX aKTOPIB, i3 30epexxeHHAM cepeHbOro 3apobiTKy 3a nonepeaHbolo poboToto. [lo
BMpPILLEHHA NUTAaHHA NPO HaJaHHA BariTHIl XiHUi BiANOBIAHO 4O MeANYHOrO BUCHOBKY iHLIOT po6oTy, fiKa
€ JIErLoI0 i BUKITIOYAE BMIMB HECMIPUATIMBUX BUPOOHNUMX GaKTOPIB, BOHA MNi/Ara€ 3BiflbHEHHIO Bif po-
60TU i3 306epexxeHHAM cepelHbOro 3apobiTKy 3a BCi NponyLleHi BHACNiAoK Lboro poboui AHi 3a paxyHOK
NignprYEMCTBA, yCTaHOBU, OpraHi3auil. AKiHKu, AKi MatloTb AiTel BikOM 4O TPbOX POKIB, B Pa3i HEMOKIMBOCTI
BMKOHaHHA nonepefHboi poboTy NepeBOAATLCA Ha iHLWY PobOTY i3 36eperkeHHAM cepeiHbOoro 3apobiTky
3a nonepeaHbOo POOOTOO A0 [AOCATHEHHA AUTUHOM BiKY TPbOX POKIB. AKLLO 3ap06iTOK 0Cib, 3a3HaYeHnx
Y YaCTMHaxX NepLUin i TpeTii Liei cTaTTi, Ha nerwin poboTi € BULLMM, Hi>K TOIN, AKAI BOHW oflep»KyBanu 0
nepeBefeHHs, iM BUNNadyeTbca GakTUUHMIA 3apobiTok (cT. 178)» [3].

K3nl nepepbavae ocobnusi BignycTkM y 3B'A3KY 3 BariTHICTIO, MONoramu i ana Aornsagy 3a AUTUHOL.
Tak, «<Ha nigcTaBi MeANYHOro BUCHOBKY XKiHKaM HaaETbCA OMayyBaHa BiAnycTKa y 3B'A3Ky 3 BariTHICTIO Ta
nonoramu TpmBanicTio 70 KaneHgapHUX AHIB A0 NOnoriB i 56 (y pasi HapoaXkeHHA ABOX i binblue aiTen Tay
pa3i ycknagHeHHsA nonoris - 70) KaneH[apHMX AHIB Mic/1A NOJIOriB, MOYNHAOYX 3 OHA NOOriB. TpnBanicTb
BIANYCTKM Yy 3B'A3KY 3 BAriTHICTIO Ta NosioraMn o6YNCIIOETbCA CYMapHO i CTaHOBUTL 126 KaneHAapHUX
OHiB (140 KaneHgapHUX OHIB - Y pa3i HAPOAXKEHHA ABOX i Ginblue AiTel Ta y pasi yCKNagHEHHA Nonoris).
BoHa Haga€eTbcA KiHKaM MOBHICTIO HE3aNIeXXHO Bif KiNbKOCTi AHIB, GaKTMUHO BMKOPUCTAHMX 4O MOOriB.
3a 6axkaHHAM mMaTepi abo 6aTbKa AUTVHM OQHOMY 3 HUX HAJAETbCA BiANYCTKa ANA AornAgy 3a AUTUHOI [0
[JOCATHEHHA Helo TPUPIYHOTO BiKY 3 BUMNJIATOIO 3a Ui NepioAan JoNOMOr BignoBigHO A0 3aKOHOAABCTBaA.

MignpremcTBa, yCTaHOBM Ta OpraHisauii 3a paxyHOK B/IaCHMX KOLUTiB MOXYTb HafjlaBaTl OLHOMY 3 6aTb-
KiB AUTWHM YaCTKOBO OMJiavyBaHy BiNyCTKy Ta BiinycTKy 6e3 306epexxeHHsA 3apobiTHOI NnaTv ana gornagy
3a AUTUHOIO GiNbLLOT TPUBANOCTI.

BignycTka gna gornagy 3a AUTMHOLO A0 JOCATHEHHA HE BiKy TPbOX POKIB He HAAAETbCA, AKLLO ANTMHA
nepebyBae Ha AepkaBHOMY YTPUMaHHI, KpiM MPUAOMHUX JiTe y NPUNOMHUMX CiM'AX Ta fiTel-BMXOBaHLiB
y AnTAYMX 6yanHKax ciMeiHoro Tumny.

Y pasi, AKLo AnTrHa NoTpebye JOMALIHbOIO JOrNALY, OQHOMY 3 6aTbKiB AUTUHUN B 0O0B'A3KOBOMY MO-
PAAKY HaJaEeTbCA BianycTKa 6e3 36epexeHHA 3apobiTHOI NnaTy TPUBANICTIO, BU3HAUYEHO Y MeaUYHOMY
BMICHOBKY, asne He 6inbll AK 4O AOCATHEHHA AUTUHOIO LECTMPIYHOrO BIKY.

BianycTku gna gornagy 3a AuTMHO, NepefbayeHi YaCTHaMK TPETbOIO, YETBEPTOIO Ta LIOCTOK L€l
CTaTTi, MOXYTb OYT BUKOPUCTaHI NOBHICTIO abo YacTUHamM Takoxk 6aboto, AifoM un iHWMMK poguyamm
ONTUHK, AKI GaKTMYHO 3[INCHIOTb oA 3a Heto, abo 0coboto, AKa YCMHOBMIA Ym B3Ana Mif oniky Antu-
HY, OLHUM i3 TPUAOMHUX 6aTbKIB UM 6aTbKiB-B/XOBaTeNIB.

3a 6axkaHHAM MaTepi, 6aTbKa AUTUHM abo 0cib, 3a3HaYeHMX y YaCTUHI CbOMIN L€l cTaTTi, y nepiog ne-
pebyBaHHA iX y BiaNyCTUi AnA gornagy 3a AUTUHOK BOHM (cT. 179)» [3].

Cnig Takox Big3HaunTy, WwWo ctatta 182 K3nll nepenbayae ocobnusi BignycTkn npauiBHMKaMm, AKi ycu-
HOBUNY AUTUHY (fiTei). Tak, «<nNpauiBHUKaM, AKi yCUHOBUAN AUTWHY 3 YMcna fiTei-cmpit abo gitelt, no36as-
neHux 6aTbKiBCbKOro NiknyBaHHSA, HAAAETbCA OAHOPA30Ba OMlayyBaHa BiANyCTKa Y 3B'A3KY 3 YCUHOB/EH-
HAM OUTUHW TPUBanNicTIo 56 KaneHJapHWX AHiB (70 KaneHgapHUX OHIB - NPY YCUHOBIIEHHI ABOX i 6inblue
AiTen) 6e3 ypaxyBaHHA CBATKOBUX | HEpOOOUMX AHIB Nicns HabpaHHA 3aKOHHOT CUK PiLLEHHAM Cyaly NPo
YCMHOBMEHHA ANTMHW. Taka BignycTKa HaJa€eTbCA 3@ YMOBW, LLO 3asABa MPO HafaHHA BignyCcTKn Haginwna
He Mi3Hile TPbOX MicALIB 3 AHA HabpPaHHA 3aKOHHOT CUIW PILLEHHAM CYAY NPO YCUHOBIIEHHA AUTUHM.

Y pa3i yCMHOBMEHHA ANTUHM (GiTel) Noapy»KKAM 3a3HavyeHa BiAnycTKa HaJaeTbCA OQHOMY 3 MOAPYX-
XA Ha X poscya.

MpauiBHKKaMm, AKi yCMHOBUNY AUTKHY (@60 ogHOYacHO ABOX i binblue AiTelt), HapaeTbCA BiANyCcTKa AnA
LOTNAQY 3a AUTUHOIO Ha YMOBAX i B MOPAAKY, BCTaHOBNeHMX cTattammn 1791 181 uboro Kogekcy» [3].

JopatkoBa BiANyCTKa HaJa€eTbCA NpaLiBHMKaM, AKi MaloTb JiTel abo NOBHONITHIO AUTMHY 3 iHBaNigHi-
CTI0 3 AUTMHCTBa nigrpynu A | rpynu. «<OgHoMmy 3 6aTbKiB, AKMIA Ma€ ABOX abo GinbLue giteli Bikom fo 15
pokiB, abo AUTMHY 3 iHBanigHiICTO, abo AKi yCMHOBUAW AUTUHY, MaTepi (6aTbKy) 0cobu 3 iHBanigHICTIO 3
OVTUHCTBa nigrpynu A | rpynu, oguHOKIN maTtepi, 6aTbKy AUTMHU abo 0cobu 3 iHBanigHICTIO 3 ANTUHCTBA
nigrpynu A | rpynu, Akuin BUxoBye ix 6e3 matepi (y Tomy uncni y pasi TpuBanoro nepebyBaHHA maTepi B
nikyBanbHOMYy 3aKnagi), a Takox 0cobi, AKa B3Ana nig oniky AuTrnHy abo ocoby 3 iHBanigHicTo 3 ANTUHCTBA
niarpynu A | rpynn, HagaeTbcA WOPIYHO AOAATKOBA OnjlayyBaHa BifnycTka TpusanicTio 10 KaneHgapHuX
[HiB 6e3 ypaxyBaHHsA CBATKOBUX i Hepobounx aHiB» (cT. 182-1) [3].

K3nl nepepbayae nepepsu ANA rogyBaHHA AUTUHWU AR XKIHOK, WO MatoTb AiTell BikoM Ao niBTopa
poky. Lli nepepBn HajaloTbCA «He pifLle HiXK Yepes TPy roanHu TPUBANICTIO He MeHLe TPUALUATU XBUIVH
KokHa. MNpy HaABHOCTI ABOX i Ginblue rpyaHUX AiTel TPUBANICTb NepepBy BCTAHOBMIETHCA HE MeHLUe
roguHun. CTpoKu i NOPAAOK HajaHHA NepepB YCTaHOBIOTLCA BIACHUKOM abo YNOBHOBaXXEeHM HUM Op-
raHOM 3a MOroAKeHHsAM 3 BUOOPHUM OpraHoOM MepBUHHOI NpodCninkoBoi opraHizadii (npodcninkosmm
npeacTaBHYKOM) NiANPUEMCTBA, YCTaHOBU, OpraHisauii i 3 BpaxyBaHHAM 6axkaHHA maTepi. [Nepepsu ana
roflyBaHHA AUTUHU BKJTIOUAKOTbCA B poO0OYUMIA Yac i onnavyoTbcs 3a cepefHimM 3apobiTkom (cT. 183)» [3].
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Ha nignpremcTsax i B opraHisauisx 3 LINPOKNM 3aCTOCYBaHHAM XiHOYOI NpaLi opraHi3oBylOTbCA ANTA-
yi Acna, AUTAYI caaKK, KIMHATL ANA rofyBaHHA FPYAHNUX OiTel, a TakoXK KIMHATL OCOOUCTOT Firi€HM XIiHOK.

Tpynoe 3akoHOAaBCTBa YKpaiHW HaJa€ rapaHTii Npu NPUIAHATTI Ha Po6OTY i 3abopoHa 3BiNIbHEHHSA
BariTHMX IHOK i XIHOK, siKi MatoTb fiTen (ctatTa 184 K3nll). 3a60pOHAETLCA BIAMOBAATU KiHKaM y npu-
MNHATTI Ha PobOTY i 3HMXKyBaTV iM 3apOObITHY MaTy 3 MOTUBIB, NMOB'A3aHUX 3 BariTHICTIO abo HaABHICTIO
AiTen BikOM 10 TPbOX POKIB, @ OANHOK/M MATEPSAM - 3@ HAsABHICTIO ANTMHW BiIKOM [0 YOTUPHAAUATY POKIB
abo auTMHKU-iHBaniga.

Mpw BiAMOBI y NPUIAHATTI Ha POOOTY 3a3HaUEHNM KaTeropifmM »KIHOK BNaCHWK abo YNOBHOBaXKeHMI
HUM opraH 3060B'A3aHi NOBIAOMAATY IM NPUYMHU BiAMOBM Yy NMCbMOBIN dopMi. BinMOBY y NpuAHATTI Ha
po6oTy MOXKe BYTI OCKapKEHO Y CyJOBOMY MOPALKY.

3BiNbHEHHA BariTHNX XIHOK i XiHOK, AIKi MaloTb AiTell BIKOM A0 TPbOX POKIB (A0 LWeCTW POKiB - YacThHa
WwocTa cTatTi 179), 0AMHOKUX MaTepiB Mpu HAsBHOCTI AUTMHM BiIKOM [0 YOTUPHaAUATU POKiB abo Antu-
HU-iHBaniga 3 iHiLiaTMBY BNacHMKa abo yNoBHOBaXEHOrO HM OpraHy He JOMNYCKAETbCA, KPiM BMNaAaKiB
NOBHOI NiKBigaLil NiANPMEMCTBa, yCTaHOBM, OpraHi3aLyii, Konm 4oNyCKaeTbCA 3BiNbHEHHA 3 000B'A3KOBUM
npauesnawwTyBaHHAM. O60B'A3KOBe MpaLeBnallTyBaHHA 3a3HaUYeHNX KIHOK 3[iNCHIOETbCA TaKoX Y BU-
nagKax X 3BilbHEHHA NiCNA 3aKiHYEHHA CTPOKOBOro TPYAOBOro orosopy. Ha nepiog npavuesnawuTyBaH-
HA 3a HUMW 30epiraeTbca cepefiHA 3apobiTHa NnaTa, ane He Ginblue TPbOX MiCALIB 3 AHA 3aKiHYEHHSA CTPO-
KOBOTO TPYL0BOro OroBOPY.

O60B’A3KOBe NpaLeBnalTyBaHHA 3a3HaUYeHMX XKIHOK 3[INCHIOETbCA TaKOX Y BUMAAKY iX 3BiNIbHEHHA
NicnA 3aKiHYeHHA CTPOKOBOro TPYAOBOIO JOroBOPY Ha Nepiof npaLeBnaLliTyBaHHA 3a HUMUK 36epiraeTbca
cepenHA 3apobiTHa nnata, ane He Ginblue TPbOX MicALIB 3 AHA 3aKiHYEHHA CTPOKOBOrO TPYAOBOIO AOrO-
BOPY.

3a nopyLueHHA TPY[OBOro 3aKOHO4ABCTBA Ta MPaBW/l 3 OXOPOHM NpaLi BCTaHOB/IEHaA BigMoBiAanbHICTb
AK poboToAaBLA, Tak | MOCAAOBMX OCiO, YNIOBHOBaXXEHUX HUM A 3[iNCHEHHA BMKOHaBYO-pOo3nopaayoi
AianbHOCTI y cdepi TpyaoBUX BIZHOCUH.

BapTo BiAg3HaunTV 1 HeAONIKY, WO NPUTaMaHHi HaLioOHanbHOMY 3aKOHOAABCTBY, LLO PErysto€ OXOPOHY
npaui npauiBHUKIB 3 ciMeHMN 060B's3kamn. OCHOBHVM HeONIKOM BBaXKaEMO Te, Wo YmHHMIA K3nll
MiCTUTb TepMiHy «0CobM i3 cimenHUMN 060B’A3KaMu». BogHouyac HM3Ka cTatelnt K3nll BCTaHOBNOWOTH
rapaHTii Ta ninbriu 6aTbKam, AKi BUXOBYIOTb AiTell 6e3 MaTepi, onikyHam (NiknyBasnbHUKaM), XiHKaM, AKi
YCYHOBUAN RBiTeN, XiHKaM, AKi 34iNCHIOTb OMAL 3a XBOPMM YieHOM CiM'i BiAMOBIAHO 4O MeAVMYHOro
BMUCHOBKY. CTaTTeto 186-1 K30T «[apaHTii ocobam, siki BUXOBYIOTb ManoniTHIX Aitel 6e3 maTtepi» rapaHTii,
BCTAHOBNEHI CT. CT. 56, 176, 177, 4. 3-8 cT. 179, cT. cT. 181, 182, 182-1, 184, 185, 186 uboro Kogekcy, nowun-
peHO TakoX Ha 6aTbKiB, AKi BUXOBYIOTb AiTel 6e3 maTtepi (B TOMy unchi B pasi TpmBanoro nepebyBaHHA
MaTepi B NiKyBanbHOMY 3aKnafi), a TaKoX Ha OMiKyHOB (MiK/yBanbHUKIB).

BogHouac 3BepTatoTb Ha cebe yBary NeBHi HEY3roAXeHOCTi MiX Ha3BOK Ta TEKCTOM 3a3HauyeHoI CTaTTi.
Y Ha3Bi cT. 186-1 ngeTbcA Npo ManoniTHIX Aiten, a y TekcTi — npo giten. BignosigHo go ct. 31 LnsinbHoro
Kozekcy YKpaiHy ManonitHbot ocoboto € disryHa 0coba, AKa He JoCArNa YOTUPHAALUATY POKIB, a 3rifjHO
i3 cT. 1 3aKoHy YKpaiHu «[1po OXOPOHY AUTMHCTBa» AUTUHOIO BBaXKaeTbCA 0coba BiKOM A0 BiCiMHaaLATU
pokiB (noBHoniTTA) [4]. Y cT. 186-1 K3nl ngetbca Nnpo NiknyBaNbHUKIB, O TAKOX He Y3roA»KyeTbCA 3 Has3-
BOIO CTaTTi, OCKiNbKW BiANOBIAHO A0 CT. 59 LmBinbHOro Kogekcy YKpaiHu niknyBaHHA BCTaHOBJIOETbCA
HaJ HeMOBHONMITHIMK 0ocobamum, siKi € cpoTamm abo No36aBneHi 6aTbKiBCbKOro Nik/yBaHHA. Xoua B Ha3Bi
CTaTTi NAeTbCA NPOo rapaHTii ocobam, AKi BUXOBYIOTb MANoONITHIX AiTel 6e3 MmaTepi, y TeKCTi CTaTTi KOno Lux
0Ci6 06MeXxyeTbca 6aTbKaMK, onikyHamu, NiknyBanbHWKamu. Ha npakTuui oco6amum, AKi BUXOBYIOTb AiTel
6e3 maTepi, MOXKyTb 6y T YCUHOBNIOBAY, BilUMM, MPUAOMHUIA 6aTbKO, @ TaKOX GaKTUYHUI BUXOBATESb, Ha
AKMX TaKOX CNig nowvpnTt npasuna cT. 186-1 K3nll.

BucHoBKM. 3aKOHOOABCTBO, WO PEryNle OXOPOHY Mpali NpauiBHUKIB 3 cimelHUMN 060B’A3Kamu,
CKJTA4a€TbCA AK 3 aKTiB MiXXHAaPOAHOr O, TaK i HaLliOHaNIbHOIO 3aKOHOAABCTBA. [1py LiIbOMY MONOXKEHHA YNH-
HOro HaLioHanbHOro TPYAOBOro 3aKOHOAABCTBA OO NPaBOBOroO PeryntoBaHHA npadi ocib i3 cimenHu-
MU 060B’A3KaMV He MOBHOIO MipOo BiANOBIAaTb MiXXHAaPOAHUM CTaHAApPTaM y Ui cdepi. YnHHMN K30
MiCTUTb TEPMiHY «0CO6M i3 cimenHUMK 060B’A3KaMmn». OfHaK HM3Ka cTaTein K3nl BcTaHOBNIOWOTL FapaHTii
Ta Ninbru 6aTbKam, AKi BUXOBYIOTb AiTell 63 MaTepi, onikyHam (MiknyBanbHUKaM), >KiHKaMm, AKi YCUHOBUAN
AiTen, XiHKaM, AKi 3[iICHIOITb JOMA 38 XBOPYM Y1eHOM Cim'i BigMOBiAHO 4O MeAUYHOro BUCHOBKY. pu
LbOMy HOpMU YMHHOTO K3nl He BMAiNneHO B OKpeMy rnaBy, BOHU MICTATbCA Y Pi3HMX rMaBax Kogekcy.

'AHomauiﬂ.

B cTatTi po3rnagaeTbca KoMnekcHe AOCNIAKEHHA NPAaBOBOro perynioBaHHA OXOPOHM npadi npawis-
HUKIB i3 cimeliHUMKN 060B'A3KaMu. MNpu foCNiaXeHHI NPaBOBOro peryntoBaHHA OXOPOHW MpaLi npawis-
HUKIB i3 CiMeHMMMN 060B'A3KaMK 3HauHy yBary 6yno npugineHo aHasnisy MiXHapOoAHO-NPaBOBMX aKTiB
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MixHapopgHoi opraHi3auii npadi Ta Pagn €sponu WoAo 3axmcTy TPyAOBUX BiAHOCUH 3a Y4YacTio npaLiB-
HUKIB i3 cimeliHMMK 060oB'A3KamK. [laHa cTaTTA nepefnbayae H6aueHHA 3axofdiB, WO CNPUATUMYTb GinbL
edeKTMBHIN peani3auii BUMOT MiXXHapOAHO-NPaBOBMX HOPM MPO 3axXMCT NpaLi NpaLiBHUKIB i3 CiMeAHMM
0060B'A3KaMM Ha HaLiOHaIbHOMY PiBHi.

'Annotation.

The article considers a comprehensive study of the legal regulation of labor protection of employ-
ees with family responsibilities. In the study of the legal regulation of labor protection of workers with
family responsibilities, considerable attention was paid to the analysis of international legal acts of the
International Labor Organization and the Council of Europe on labor protection with the participation of
workers with family responsibilities. This article provides a vision of measures that will promote more ef-
fective implementation of the requirements of international law on the protection of workers with family
responsibilities at the national level.
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V' THE PRESUMPTION OF THE RIGHT OF
THE COMMON PROPERTY OF THE
SPOUSES TO THE APARTMENT AND
THE GROUNDS FOR ITS CANCELATION

lpe3ymMmnuyis cninbHOoCcmi ripaea esiacHocmi
noopyXKs1 Ha Keapmupy ma niocmasu ii cnpocmyeaHHs

Keywords:
legal presumption, the right of joint joint ownership of the spouses, the grounds for revocation of the

presumption

Knioyoei cnoea:
npasosa npesymnyis, npaso CNisibHOI CyMICHOT 871aCHOCMI NOOPYKS, Nidcmasu cnpocmyeaHHs
npesymnuii

'nOCTaHOBKa npo6nemu BignosiaHo no ctatTi 60 CK YKpaiHn mMaliHo, HabyTe Nogpy»Kxam 3a yac
w06y, HaNeXUTb APYXKKMHI Ta YONOBIKY Ha NPaBi CNiIbHOI CyMICHOI BNAaCHOCTI. 3aKOHOAABELIb BCTAHOBJIIOE
npe3ymnuito CNinbHOCTI MarHa, NPYAGAHOIO NOAPYXKAM Nig yYac woby. BBaxKaeTbcs, WO KOXHA piy, B
TOMY UnChi 1 KBapTMpa, Wo 6yna npuabaHa nig yac nepebyBaHHA y Wwnobi, Kpim pevent iHAMBIAYanbHOro
KOPUCTYBaHHA, € 06'EKTOM NpaBa CNifibHOI CyMiCHOT BAAaCHOCTI MOAPYXAKA B CUNY Npe3ymnuii CnifbHOCTI
npa.a BIACHOCTI MOAPYXXA Ha MalHO, AKe HabyTe HUMKM B NepioA Wby Ha npaktuui, cyan Bce yacTiwe
CNPOCTOBYIOTb NPE3YyMMLit0 CMiIbHOCTI MpaBa BMAaCHOCTI MOAPY»KXKA, BPAaXOBYOUN KOHKPETHI floKa3n B Tin
UM iHWIN cripasi.

YKpaiHuM Ta CyyaCHUX TeHAEHLi B CyAOBI NpaKTuLi WOoAO0 CNPOCTYBaHHA Npe3yMnuii CNinbHOCTI MaliHa,
nNpuabaHoro NOAPYXKAM Mif yac wnoby.

Buknapg ocHoBHOro marepiany Npe3ymuii 3a CBOIM BHYTPILLIHIM 3MiCTOM MaloTb XapaKTep KIaCU4HnX
eneMeHTIB Npaea (MPVHLMNIB i HOPM NpaBa) i BUKOHYOTb PerynaTnBHY GYHKLI0, BKa3youmM Ha HanexXHWN
BapiaHT NoBefiHKM abo BrCYBatoum Hinbll abCTPaKTHY BUMOTY, CPAMOBAHY Ha 3aXMCT NEBHMX CYCMifbHO
BM3HaHUX UiHHOCTel. Cneumndika npaBoBUX Npe3ymuiil NPOABAAETLCA NuLe Y cnocobi iX 30BHILLHbOrO
dopmynioBaHHA [1, c. 281].

[paBoBa Npe3ymmnLuisa He € KOHCTATaLi€ iCHYOUOro CTaHy peyen, y3arafbHeHHAM nonepefHboro Joc-
Biy [2, c.58]. BoHa npencTaBnse co60to BUMOTY A0 YUYaCHMKIB CYCMiNbHUX BIAHOCKH, BKa3iBKY Ha HaneXXHUi
cnoci6 nosepiHkK. Tak, Npe3ymnuia HEBUHYBATOCTI BMMarae CTaBuTMcA o Oyab-AKkoi ocobu Ak o fobpo-
COBICHOIO yYacHVKa NpaBoOBIAHOCKH, Mpe3yMmmuif 3HaHHA 3aKOHIB — BUXOAWTN Y MPaBOBOMY perysoBaH-
Hi i3 TOro, WO KoXHa ocoba Mana MOXIMUBICTb O3HANOMUTUCA i3 BBEAEHUM Y [it0 HOPMATVBHVM aKTOM,
npe3ymnuia 3aKOHHOCTI HaKa3y LieHTPasibHOro OpraHy BUKOHaBYOI Blagu — CNpUAMaTK Nig3akoHHi HOp-
MaTMBHI aKTW AK TaKi, O € YNHHVMM | 0OOB'A3KOBUMU [J/1A1 BUKOHAHHSA, OKN He Oy[ie BCTaHOBJIEHO iHLLe.

Takun nigxig Ao pO3KPUTTA CYTHOCTI NPaBOBUX NPe3yMIL i JO3BOJIAE TOBOPUTM MPO Te, O BKa3aHWM
eNeMeHT MPaBa €, 3 TOUKU 30pY JIOTIKU, CYAXKEHHAM NPO HaNneXHe, OCKINbKN QIKCYE He Te, WO €, a Te, AK
noBuHHO 6yt  [5, c. 45].

BrnpaeTtbca Linkom CrylIHOK fymMKa TMX BUYEHUX, AKi HAaMmOMAraloTb Ha TOMY, O NPaBOBi Npe3ymnii He
MO>KYTb Y MEXaHi3Mi MpaBOBOro PerysoBaHHA 3aiMaTy MicLie NopAg i3 MPUIOMaMi 3aKOHOAABYOI TEXHIKN
[3, €.312], HabyBatoum B 04ax HayKOBLIiB i MPaKTKKIB CTaTyCy CyTO HETUMOBOrO NPaBoBOro npunucy 4, c. 115].

Mpe3ymnuii 3006yBatoTb XapakTEPUCTUKY 3a JOMOMOIOK TUX CaMUX O3HaK, Yepes fAKi PO3KPUBAETb-
CA Npupofja NpUHUUMIB i HOPM MNpaBea: a) 06YMOBEHICTb CYCNiINbHUMM BifHOCMHAMM, CMPAMOBAHICTb Ha
3aXUCT CYCNifIbHO BU3HAHKX LiHHOCTe; 6) 3aranbHO0O0B'A3KOBMI XapaKTep, WO A03BOJIAE BUKOHYBATU
byHKUio peryntoBaHHsA CycninbHMX BIGHOCKH; B) pO3paxoBaHicTb Ha 6araTopa3oBe 3acToCyBaHHsA. byno 6
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NMOMWKOIO BBaXKaTy, L0 Ha MpaBoOBi Npe3ymnuii NoKnageHo 3aBaaHHA NPocToi dikcaLii neBHMX B3aEMO-
3B'A3KIB MiXK ABULLaMU NpaBoBOi AiicHOCTi. DopmyntoBaHHA y BUrNALI Npe3ymnuii He 3MiHI0E Npupoau
Camoro npunucy: Npe3ymnuis BUMarae Bifl y4aCHUKIB CyCnifibHWX BIAHOCWH MeBHOIO LliHHICHOrO CTaB/ieH-
HA abo Toro um iHWoro BapiaHTa NoBefiHKM (CTaBUTUCA A0 OyaAb-AKOT 0cobu, Wo gocarna 18 pokis, AK Ao
TaKoi, L0 Ma€ NOBHY LMBINbHY Ai€34aTHICTb; BU3HaBaTK 3a 0CO60I0, AKa BKa3aHa aBTOPOM TBOPY, HeMali-
HOBI i MallHOBI NpaBa iHTeNeKTyanbHOI BAaCHOCTI; BBaXKaTu 6aTbKOM ANTUHM YONOBIKa XiHKM, AKLLO TakKa
OUTVHW HapoaXeHa y Wwitobi; BUXoanUTH i3 AiNCHOCTI NPaBOUYMHY, AKLLO 3aKOHOM abo CylOM He BCTaHOBJ1e-
HO iHLUe, BBaXaTW L0 MaHO, ke HabyTe NOAPYXKAM B Mepiof Wby TakUM, L0 HaNeXnTb iM Ha Npasi
CMNiNbHOI CYMiCHOT BMACHOCTI TOLLO).

BignosigHo po ctatTi 60 CK YKpaiHu maiiHo, HabyTe Noapy»KXAM 3a Yac Wwitoby, HaNneXnTb APY>KMHI Ta
YOJIOBIKY Ha Mpasi CNifIbHOI CYMiCHOT BIACHOCTI He3aneXHo Bif TOro, WO OAWH 3 HUX He MaB 3 MOBa*KHUX
NPWYNH (HaBYaHHA, BeAEHHA JOMALUHbOro rOCNoAapCTBa, AOMNAL 3a AiTbMU, XBOpPOb6a TOLL0) CAaMOCTIlHO-
ro 3apobiTky (ooxony). BBaxaeTbcs, L0 KOXHa piy, B TOMy Uncni i KBapTupa, Wwo 6yna nprabdaHa nig vac
nepebyBaHHA y Wobi, KpiM peyeit iHAMBIAYaNbHOro KOPUCTYBaHHSA, € 06'€EKTOM NpaBa CMiflbHOT CyMiCHOT
BJIACHOCTi NOAPYXXKA B CUY NPe3yMnuii CNiNnbHOCTI NpaBa BMAaCHOCTI MOAPYXXA Ha MalHoO, AKe HabyTe
HUMK B nepiog winoby[8].

Akwo kBapTupy, 6yno npuadaHo nig yac nepebyBaHHA y WIOOI, TO peecTpaLis NpaBa NuLie Ha im'sa
OHOTO i3 MOAPYKXKA He CNPOCTOBYE NPEe3yMIILito HaNIEXHOCTI iT 4O CMNifIbHOT CYMICHOT BIACHOCTI NOAPY-
XA. Takoro BUCHOBKY ginwos BepxosHui Cya y cknagi konerii cyaais MNepLuoi cygosoi nanaty KacauinHo-
ro umBinbHOro cyay npu posrnagi cnpasu N2 161/14048/19 [6],

HeobxigHO 3HaTW, AKLLO MalHO € CMifIbHOK CYMICHOI BAACHICTIO NOAPYX3KA, TO BifUYXKEeHHA YacTKM
LbOro MarHa Ha ny6niuHux Toprax 6e3 3roau iHWOro 3 MOAPYXXKA NOPYLIYE NPAaBO OCTAHHLOIO fAK CMiB-
BMIACHVKA Ha BiflbHe KOPUCTYBaHHSA | pO3NopaAKEHHA HepyXOMUM ManHoM (noctaHoBa BepxosHoro Cyay
y cknagi konerii cyagis [Jpyroi cygosoi nanatn KacauinHoro uminbHoro cygy Big 01 keiTHA 2020 poky y
cnpaBi N2 462/518/18 (npoBagkeHHa N2 61-13422¢B19) [7].

OTxe, 3aKOHOAaBeLb BCTAHOBJIOE Npe3yMnLito CNiNbHOCTI MaliHa, NpuAGaHOro NOAPYXXKAM Nif yac
wnoby. OfHaK 3 KOXKHOrO NpaBusia € BUHATKMU.

BinnosigHo fo yactHm 1 cTaTTi 57 CK YKpaiHm 0cob1CTOo NPrBaTHOO BNACHICTIO APYXKMHU, YONOBIKa €:

1) MaliHo, HabyTe Heto, HAM A0 LWI6Y;

2) MaliHo, HabyTe Heto, HUM 3a Yac Wby, ane Ha NiacTaBi OroBopYy AapyBaHHA abo B MOPALKY cnag-
KyBaHHS;

3) madiHo, Habyme Heto, HUM 3a 4ac winoby, ane 3a Kowmu, aKi Hanexanu it, ilomy ocobucmo;

4) XnTno, HabyTe Helo, HAM 3a Yac Wby BHACNILOK MOro NprBaTK3alii BignoBigHoO Ao 3akoHy YKpai-
HU «[Tpo NprBaTM3aLlilo fepPKaBHOTO XUTNOBOro GoHAY»;

5) 3emenbHa finAHKa, HabyTa Heto, HAM 3a Yac W6y BHACNIAOK NpUBaTK3aLii 3eMenbHOI AinAHKY, Wo
nepebysana y ii, iOro KOpUCTyBaHHi, abo ofeprkaHa BHaCNiAOK NpuBaTM3aLlii 3eMenbHUX AiNAHOK aep-
MaBHUX | KOMyHaNbHMX CiNbCbKOroCnoAapCbKmx NiANPUEMCTB, yCTaHOB Ta OpraHisadiin, abo ogepaHa i3
3emenb AeprKaBHOI i KOMYHaNbHOI BNaCHOCTI B Mexax HopM 6e3oniaTHoi npusaTr3alii, BU3HaueHux 3e-
MeNIbHUM KofeKCcoM YKpaiHu [8].

Ak 6aurMO AKLLO OAVH 3 MOAPYKXKA foBefe, WO MaHo npuabaHe HUM Y Wwtobi, ane 3a ioro ocobu-
cmi Kowmu, TO NPe3yMnLia npaea CNinbHOI CYyMiCHOT BNAaCHOCTI Ha Lie MaliHO He Gyae nowwmpeHa. AKLo
Hepyxome MaiHo, HabyTe/nobyaoBaHe OAHVM 3 MOAPYXXKA A0 YKNaAeHHsA Wwoby, ane 3apeecTpoBaHe B
nepiog w6y, BOHO He € CMiNIbHO BIACHICTIO MOAPYXXKA.

3ayBaXkMMO, AKLLO 3asBa OQHOTO 3 MOAPYXKSA, NPO Te, WO piy 6yna KynneHa Ha Noro oCobMCTi KoL Tr
He Oyae HaneXxHWM YMHOM MiaTBepAXeHa (HefoBedeHHs GakTy npuabaHHA LbOro maiHa 3a ocobucTi
KOLLUTK) , TO MPe3yMmnuia npasa CiflbHOT CYMiCHOI BIACHOCTI MOAPYX>KA 3aNMWNTbCA HEMOXUTHOM. Y LbO-
My BUMaAKy TArap AoKa3lyBaHHA y cripaBax L€l KaTeropii 6yae NoknageHo Ha TOro i3 MOAPYKs, XTO 3ane-
peyye NpoTN BM3HAHHA MaliHa 06 €KTOM CMifIbHOT CYyMiCHOT BNIACHOCTI MOAPYX KA.

Cydosa npakmuka y cnpaBax Npo NoAin MaHa Noapya BKasye Ha Te, Lo npuadaHHA MaliHa Xxo4a 'y
nepiog wnoby, ane 3a 0COOUCTI KOLIT OJHOTO 3 NOAPYXAKS, He € 06'EKTOM CMiSIbHOT CYMICHOT BfIaCHOCTi NMo-
LPY>KKs, @ € 0COOMCTOI NPUBATHOLO BIACHICTIO TOTO 3 MOAPYMKA, 32 0COOUCTI KOLLITY AKOTrO BOHO nprabaHe.

Po3srnaHemo npaBoBy no3uito, Wo BMKIageHa B [MoctaHoBi BepxosHoro Cyay y cknagi Konerii cyg-
ais MNepwoi cygoBoi nanatu KacauinHoro uymeinbHoro cygy y cnpasi N°711/2302/18 [9], BUCHOBOK AAKOI
nonArae y HactynHomy: “KoHcTpykuis Hopmu ctaTTi 22 KnllC Ykpainu Ta ctatTi 60 CK YKpaiHu cBigunTb
Npo npe3yMnuito ChiNbHOCTI NpaBa BAAaCHOCTI NOAPYXKA HAa MaliHO, fike HabyTe HUMK B nepiof Wooy.
Pa3om 3 TMM 3a3HauyeHa npe3ymnuis Moke 6y TV CNPOCTOBaHa OAHMM i3 noapy:xA. CTaTyc CninbHoI cymic-
HOI BIACHOCTI BU3HAYA€ETbCA TaKUMM YNHHUKaMW, AK Yyac Habymmsa maliHa ma Kowmu, 3a AKi make MadHo
6ys10 Habyme (0xepesno Habymms).Y pa3i npuabaHHA MaiHa xoua 'y nepiof Wwnoby, ane 3a 0Co6MCTi Kow-
TN OJHOTO 3 NOAPYXAKA, Lie MaliHO He MOXe BBaXKaTuUCA 06" €KTOM CMifIbHOI CyMiCHOT BIACHOCTI MOAPYXXKA,
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a € 0COOUCTOI0 MPUBATHOIO BIACHICTIO TOTO 3 MOAPYM KA, 32 0COBUCTI KOLITK AKOrO BOHO nNpuabaHe. Tomy
cam no cobi bakT NnpuadaHHA CnipHOro MalHa B nepiof Wby He € 6e3ymosHOI0 nidcmagoro Ans BigHe-
CEeHHA TaKoro mMariHa Ao 06’ €KTiB MpaBa CriNbHOI CYMiCHOI BMACHOCTi NMOAPYMKA.

CnipHa kBapTupa byna HabyTa y BnacHicTb no3meayem o 01 ciuHa 2004 poky, TO6TO 10 HabpaHHA YKH-
HocTi CK YKkpaiHu, B pe3ynbTaTi BigNoBiAHNX NPaBOYMHIB NpUBaTM3aLii, MiHW, KyniBAi-npoAaxy HaneHol
NOMY HePYXOMOCTI, 3@ PaxyHOK HafleXXHUX MOMY 0COOMCTUX KOLUTIB, @ He CTBOPEHa CMifIbHUMIW 3yCUNIAMMA
um cninbHoto npaueto ctopiH, Tomy OCOBA_1 €ii eanHMM BnacHMKOM. [locunaHHA B KacauilHii ckap3i Ha
Te, L0 BKa3aHa YaCTMHa KBapTUPK € CifibHO cyMmicHO BnacHicTio nogpyx»ka OCOBA_1 1a OCOBA_2 €
6e3nigcTaBHYMM Ta CNPOCTOBYIOTHCA BULLEHABEAEHUMM Ta BCTAHOBAEHMMU CyAamm 06CTaBMHaMMU.

Lo cTtocyeTbca mMaiiHa, Npuab6aHOro 3a KOLWTK, PO3MilleHi Ha 4eno3uTi O4HOrO 3 MOAPYKXKA, TO CNif
3BEPHYTU yBary Ha yac po3milleHHA BKady i AKMM YNHOM NigTBEPAXKYETbCA JOKYMEHTAIbHO MOXOAMeEH-
HA rpOoLLEel — Y € Lji KOLUTY MPUBATHOIO BIACHICTIO OAHOTO 3 NOAPYX3KA, UM HabyTi nig yac wintoby 3aBaa-
KU CRiNbHUM 3ycnnnam nogpyxxa”[9].

B cyyacHmx ymoBa cyam Bce yacTille CpOoCTOBYIOTb Mpe3yMnuito CNilbHOCTi MpaBa BAIaCHOCTI NOAPY»K-
XA, BPaxoBYIOUM KOHKPETHI JoKa3K, @ CaMe KOHKPETHI KUTTEBI 006CTaBMHWY, B Till UM iHLWIiA cnpasi.

BepxoBHum Cynom 6yna po3rnsHyTa cnpaBa: 3a Yac nepebyBaHHA CTOPiH Y Wwo6i Ha nigcTasi 4oroBo-
py npo yyactb y QoHgai diHaHCcyBaHHA byaiBHMLTBa, yknageHoro 3 MAT AKB «Apkaga», OCOBA_2 B iHTep-
ecax cim’i npugbana KBapTUpy Ta 3apeecTpoBana ii Ha CBOE im A, KowTn aAnsa npuabaHHA LbOoro »Kutna no-
APYXXKA OTPUMANO HAaCTYMHUM YMHOM. 15 rpyaHa 2007 poKy Mix HUM Ta maTip 1o Bignosigaya OCOBA_3
yKnageHo [orosip no3unku Ha cymy 189 000 rpH, wo eksiBaneHTHO 37 500 gon. CLUA, 3 akux: 20 000 gon.
CLUA BiH OTpMMaB KpeauT Ha niacTaBi KpeauTHoro fgorosopy, yknageHoro BAT AKB «Ykpras6aHk», a 17
500 pon. CLUA nomy Haganu rnoro 6atbku. Li kowTtn 6ynu nepepaHi OCOBA_3 ans iHBecTyBaHHA 06KeKTY
6yaiBHMUTBa 3a foroBopom N2 54528 Bia 17 nunHa 2007 poky. Y 2008 poui kBapTupy 6yno npogaHo OCO-
BA_3 3a 744 000 rpH, wo ekBiBaneHTHO 93 000 gon. CLUA. 3a3HaueHi KOLWTK OCTaHHA nepefana nogpyx-
X0, AKi BOHM BUKOPUCTanu Ha 6yAiBHULTBO HOBOI TPMKIMHATHOT KBapTUPW, LUASIXOM YKaZleHHsA 10roBopy
3 MAT AKB «Apkaga» npo yyactb y DoHgi diHaHCyBaHHA 6yaiBHMLTBA.

Binnogigau BBarkaB LLO 3a3HaUYeHe XUTI0 € 0COOMCTO NPKBATHOIO BIIACHICTIO BiAnogigava Ta He nigna-
ra€ noAiny mixxk cropoHamu. BuieskasaHui 6yauHOK Bxxe nobynoBaHW Ta 34aHNIA B eKCrilyaTallito, BiH Bif-
MOBWBCA OTPMMaTU CBIOLTBO MPO NPaBO BNACHOCTI Ha 3a3HaueHy KBapTMpY. 3a Takux 06CTaBMH No3vBay
NPOCKB CYA BU3HATV KBapTUPY CMifIbHOI CYMICHOIO BMIACHICTIO MOAPY»KXKA, MPOBECTM NOAIN CMiNbHOIo MariHa
NOAPYXXA LLIAXOM BU3HAHHA NMpaBa BAIaCHOCTI MO BiAMOBIAHIN YaCTUHY 3a3HaYeHOI KBapTMPK 3@ KOXKHUM.

Mpw yboMy CyamM MiCLLEBMIA Ta aNeNALIMHNA BpaxyBasv NOACHEHHSA No3uBaYa Nnpo Te, Wo nicna npoAa-
Xy KBapTUpW, BiH NOBEPHYB BiAMNOBIgavy HanexHi i Ha NifgcTaBi BKa3aHOro 002080py NOXepmau KOLITU.

BepxosHuin Cyn KacauinHy ckapry OCOBA_1 3anuwuntn 6e3 3af0BOSIEHHSA, 1 NOrofoBCA 3 TUM, L0
BKa3aHa KBapTupa nprabdaHa KOMULWIHBOK APYKMHOK 3a 0COOMCTI KOLITKU, YacTKOBO OTpMMaHi Bif il Ma-
Tepi Ta KOWTK, OTPUMaHI Big no3uBayva nicna npogaxy keapTupu [10]. Bignosigauem 6yna cnpoctoBaHa
npe3ymnuisa CNinbHOCTI NpaBa BMAaCHOCTI NOAPYXKA Ha MaliHO, AKe HabyTe HUMK Y Nepiog Wby, a came
NOLIMPEHHA NPaBOBOro PEXUMY CMiNbHOro CyMiCHOrO MaliHa Ha KBapTupy, fika 6yna npruabaHa xou i B ne-
pioA Wby 3 KONWLLIHIM YOOBIKOM, MpoTe 3a i KoLWTH.

BepxosHuin Cyg y MNoctaHoBi Big 10 notoro 2021 poky y cnpasi N2 759/5338/18, po3rnagatoum none-
pefHi pilleHHs CyaiB, Wo4O0 NMUTaHHA Y/ € MaliHO OJHOTO 3 NOAPYXKSA, AKe NpuabdaHe 3a KowTn, HabyTi Ao
w06y, 0CoOMCTO YK CMiNbHOK CYMICHO BNACHICTIO AiliLIOB BUCHOBKY, L0 CMipHa KBapTUpa HaneXuTb
BCE X TaKM KOMULLHIN APYXKMHI Ha NpaBi BNAacHOCTI i He nignarae noginy, agxe BoHa 6yna npuabaHa 3a
KOLUTK, BUPYYEeHi BHACNilOK MaiiHa, HabyToro Heto go wintoby [11].

PiwweHHAM Bopucninbcbkoro micbkparioHHoro cyay Kuiscbkoi obnacTi Big 18 xoBTHA 2018 poKy BU-
3HaAHO 3a A PYKUHOI0 NPaBO BNACHOCTI Ha 1/4 yacTHM KBapTupK. lNoctaHoBo KniBCcbKoOro anenAauinHoro
cyqay Bif 23 ciuHA 2019 poK BM3HAHO Te, WO NpY NogiNi KBapTUpKM YacTKa no3msaya CTaHoBUTb 21,5 %, a
Bianosigaya - 78,85 %. BepxosHuii Cya noroameca 3 TUMm, Wo 57,7 % cnipHoi KBapTupu npuabaHo 3a oco-
6UCTi KOWTY BigNoBigaya, a 0TXe, € NOro 0CO6UCTMM MaliHOM Ta He NiaNArae noginy mix< nogpy»xxam [12].

MpaKTUYHO KOXKHa CrpaBa MPO PO3MOAiIN MaHa NOAPYKXKA € HENMPOCTOHD, 3 BEJINKOIO KiNbKICTIO HIO-
aHCiB i YacoM HenepeabayuyBaHOro PO3BUTKY Nofil. 3ayBaxknMo, Lo BiaAnoBiaHo Jo u. 1 cT. 60 CimenHoro
kopekcy, Ta n. 30 MoctaHoswm MNneHymy BepxosHoro Cyay Bi 21.12.2007 N2 11 «[Tpo npakT1Ky 3aCTOCyBaH-
HA Cy4amm 3aKOHOAABCTBA NPV Po3rnAdi Cnpas Npo NpaBo Ha Wb, po3ipBaHHA Wby, BU3HaHHA Oro
HegiiCHUM Ta nogin CnifNbHOro MalHa MOAPYXXKA» ICTOTHUMM 06CTaBMHAMM, WO MalTb 3HaYeHHA AnA
CNpaBu Npw BMpILLEHHA CMOPIB MPO NOAiN MarHa, € BUNAAKW KON OAVH i3 NOAPYKXKA HE MaB 3 MOBaXKHOT
NPUYMHK (HaBYaHHSA, BeleHHA OOMAalLHbOrorocnoAapcTsa, AOrNAA4 3a AiTbMU, xBopoba ToLo) camo-
CTiHOTO 3apO6ITKY UM fOXOAY.

BucHoBoK. OTXe, NigcTaBaMy CNPOCTYBaHHA Mpe3ymnuii CMiflbHOCTi NpaBa BNAaCHOCTI NOAPYX»KA Ha
KBapTUpY, Wo 6yna npuabaHa nig yac nepebyBaHHA y W06 €: No-neplue, yac HabyTTA NpaBa BAACHOCTI
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Ha KBapTupy; No-Apyre aoBeAeHHA GakTy NprabdaHHA CipHOT KBapTUPW 3d 0cO6UCMi KOWMU 00HO20 3 NO-
DPYXXKA (Hanpuknag, KoWTW, BUpYYeHi Bif peanisauii MaliHa, HabyToro B NopAaKy cnagkyBaHHsA). Y pasi
npuadaHHA HEPYXOMOro MaliHa Xoua 'y nepiof Wby, ane 3a 0COOMCTI KOLITN OJHOTO 3 MOAPYMXKA, Lie
Hepyxome MaHO He MO>Ke BBaXKaTnCsA 06° EKTOM CMifibHOI CYMiCHOI BIACHOCTI NOAPYX3KA, @ € 0COOMCTOLO
NPYBaTHOLO BJIACHICTIO TOTO 3 MOAPYMAKA, 32 0COOMUCTI KOLLTM AKOro BOHO npuabaHe.

'AHomauiﬂ.

Y cTaTTi BOCHigKYETbCA MPaBOBa NpMpoAda NPe3ymnui Ta Cy4aCcHU Nigxig Wo[o npe3yMnuii CnifibHOCTi
MaliHa, NprabaHOro NOAPYKXKAM Mif vac Wioby. ABTOPOM HArofoWYETbCSA, WO NepLIONPUYNHOI CPOCTY-
BaHHA Npe3ymnuii CnifibHOCTi NpaBa BAACHOCTI MOAPYXKXKA Ha KBAPTUPY € Yac HabyTTA npaBa BNAaCHOCTI Ha
KBapTMpY; Ta oBefeHHA GaKTy npuadaHH:A CnipHOI KBapT1PY 32 0COOUCTI KOLITY OZHOIO 3 MOAPYX KA. ABTOP
[OBOAMTb, WO B CyYacHUX YMOBa CYAM BCe YacTille CNPOCTOBYIOTb NPe3yMILilo CriIbHOCTi NpaBa BIaCHOCTI
NMOAPYXAKSA, BPAXOBYOUM KOHKPETHI JOKa3W, @ CaMe KOHKPETHI XKUTTEBI 06CTaBUHY, B Till U iHLWIA cnpasi.

'Annotation.

The article examines the legal nature of presumptions and the modern approach to the presump-
tion of the community of property acquired by spouses during marriage. The author notes that the pri-
mary reason for the termination of the presumption of community of property rights of spouses to an
apartment is the time of acquisition of ownership of the apartment; and proof of the acquisition of the
disputed apartment at the personal expense of one of the spouses. The author proves that in modern
conditions, the courts are increasingly refuting the presumption of the generality of the property rights
of spouses, taking into account specific evidence, namely specific life circumstances, in a particular case.

'References:

1. flBop O. A. IOpugnyHe 3HaYeHHA Npe3yMUil B CiMenHOMY Mpasi. 3akapnaTCcbKi NPaBoOBi YATAHHA: Ma-
Tepianu IX MixXHapoaHOI HayK.-NpaKT. KoHpepeHLii (M. Ykropopa, 20-22 kBiTHA 2017 p.) Y>kropog: TOB «PIK-Y»,
2017.T.1.548 c.C. 281-285

2. YysakoBa I. M. lOpraunuHun ¢akT i pakTMUHMI CTaH. AKTyasbHi Mpo6sieMun fep»KaBu i npaga: 36. HayK.
npaub. Ogeca: lOpua. n-pa, 2001. N2 11. C. 54-57.

3. YeppaHues A. @. Jlornko-a3bikoBble ¢peHOMEHbI B topucnpygeHuymun: moHorpadpua. M.: Hopma NHO-
PA-M, 2012.320 c.

4. [opweHes B. M. HeTunnyHble HopmaTBHble NpeanucaHua B npase. CoBeTCKOe rocyaapcTBO U NpaBso.
M.: Hayka, 1978.N23. C. 113-118.

5. WBuH A. A. OcHoBaHuA nornkm oueHok. M.: M3a-8o MockoBckoro yH-Ta, 1970. 230 c.

6. [NoctaHoBa BepxosHoro Cyay y cknagi konerii cyagis lNepoi cynosoi nanatn KacauinHoro unBinbHO-
ro cygy crnpasa N2 161/14048/19 Big 29 ciuHa 2021 poky https://reyestr.court.gov.ua/Review/94490074?fbclid
=IwARTXHtwUTUQOQqjKpZvJQ8cRXvZwWIOTUq9GcDPWreoTVcF-t39vIujK8ki

7. TNocTtaHoBa BepxosHoro Cyay Big 01 KBiTHA 2020 poky y cnipasi N2462/518/18 (npoBafxeHHA N2 61-
13422¢B19) http://reyestr.court.gov.ua/Review/88574949

8.  CimenHui Kogekc Ykpainu https://zakon.rada.gov.ua/laws/show/2947-144#Text

9. octaHoBa BepxosHoro Cyay y cknagi konerii cyagis lNepoi cynosoi nanatn KacauinHoro unBinbHO-
ro cygy y cnpai N2 711/2302/18 https://reyestr.court.gov.ua/Review/87517031

10. MMoctaHosa BCy cknagi konerii cyggis Mepwoi cynosoi nanaty KacauinHoro umMBinbHOro cygy Big 22
notoro 2021 poky y crnipasi cnpasa N2 756/2527/16-u http://iplex.com.ua/doc.php?regnum=95177297&red=1
000039acff507a62a5de4883cb4bae170e156&d=5

11.  Mapia MuxannescbKa. [ogin ManHa NOAPYX»KA: Y/ 3aBXKAM BCe MOpPiBHY? AKTyasbHa CygoBa npak-
Tuka. https://honcharukpartners.com/podil-majna-podruzhzhya-chy-zavzhdy-vse-porivnu-aktualna-sudova-
praktyka.....C%D1%83

12. TMoctaHoBa BepxosHoro Cygy y cknagi konerii cyagis lNepwoi cygosoi nanatu KacauinHoro umBsinbHo-
ro cyay Big 17 notoro 2021 poky cnpasa N2 359/898/18 http://iplex.com.ua/doc.php?regnum=95241648&red
=1000036a476cc763df458e6674bb34fb270f6f&d=5

Yavor Olga Anatolievna,
doctor of law,
Professor of the Department of Civil Law N° 2
Yaroslav Mudryi National Law University CONSTRUCTIVE PRINCIPLES OF HUMAN PHILOSOPHY IN THE

N

191



192

¥ HUMANISTIC PHILOSOPHY
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KoHcTpyKTUBHI npuHUuunu cginocodii nrogmHm
B rymMaHicTyHin cpinocodii XIV-XVI ctonitb
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'noc-raHOBKa HayKoBOi Npo6nemu Ta ii 3Ha4YeHHA.

IcTopuko — dinocodcbka TpaguLis iMaHEHTHO YTPUMYE B COOi akTyaNbHWIA aHani3 g epen, KoHuenuin
Ta OLiHOK NpeAMeTHOro icTopryHoro nepiogy. Ocobnmeoi yBaru B ictopii inocodii Habys nepiop espo-
nercbKoro Ta, 30Kpema, iTanincokoro BigpogxeHHa XIV-XVI cT.,, AKniA y CBOIN NpeaMETHI CNPAMOBaHO-
CTi € 0cO6NMBO LiHHMM Yy CTBOPEHHI KOHLEMNLiA YHiIBEPCANbHOrO i FAPMOHINHOr0 CaMOpPO3BUTKY i CaMOB-
LOCKOHaNEeHHA NoAcbKoi cy6’eKTHOCTI. BaxknnBoro 3HaueHHA Habyna npobnema o6’eKTMBHOrO aHanisy
dinocodcbKo-aHTPONONOriuHOI, eTNKO-PinocodcbKoi Ta coLianbHO-eTUYHOI TpaauLii faHoro nepioay Ta,
BNacHe, CTPYKTypyBaHHA Ta onucy ¢yHAaMeHTaNnbHUX NPUHLMNIB GOPMYyBaHHA «HOBOI NOANHM» HOBOI
€BPONENCbKOI KyNbTypH, L0 | 3yMOBJIOE 3HAYEHHA Ta aKTya/lbHiCTb JaHOI Temu.

AHani3 ocHOBHUX AochigKeHb AaHOI Npo6nemu. MNuTaHHA dinocodii ntogMHN B LYXOBHI KynbTypi
XIV-XVI c1. 6ynn npeMeTom rocTpux QUCKYCill ynpofoBX yciel ictopii ¢pinocodii, Ta ocobnmsoi akTyasnb-
HoCTi Habynu y pocnigxeHHAx XX akTyanizoBaHi B po6otax O.fopdyHkens, BJlasapeBa, MN.Kpictennepa,
E.MaHodcbkoro, Ix.TodpdaHiHa, »K.LLeBanbe). Y cBOi npeaMeTHI CpAMOBAHOCTI Npobiemun colianbHOT
eTUKU Ta rPOMaAAHCHKOro rymaHismy, ictopiorpadii BinpoaxeHHa po3pobieHi B npauax pagsaHCbKUX -
A.AHikcTa, B.CokonoBa, O.JloceBa, CyyacHMX yKpaiHCbKuX icTopukis dinocodii - M.Kawy6wu, BJInTenHoBa,
A.Nawyka, Ta 3apybixkHux dinocodis - K.Bapese, Y.lNackiHca, K.KapboHapu, P.CnoHraHo, [1.XeA) i € Bigkpu-
TUM 1A MOAANbLNX AOCIAKEHD.

Mpeametom pocnigeHHa € dinocodisa NoANHY B AYXOBHI KynbTypi €Bponencbkoro BigpoakeHHs
XIV-XVI cT.

Merta cTaTTi PO3KPUTK 3MICT Ta OCOBMMBOCTI NpPoLecy CTaHOBMIEHHA Ta POPMYBaHHA OCHOBHUX Ha-
NPAMKIB NIOANHO3HABYOI NpobnemaTnKkm B ryMaHicTyHin dinocodii XIV-XVI ctoniTb.

Buknapg ocHoBHOro martepiany.

JliogrHa K eniLeHTp NepexpecTtst HUTOK 6y TTA i, BOAHOYAC AK NAacTUYHa AMHaMiYHA iHAVBIAYanbHICTb
Y CMPOMOKHOCTI CaMOCTBOPEHHS, camoperynsuii i camoopraHisauii € 0CHOBOMOIOXHO Npobnemoro
dinocodii Ha Bcix piBHAX i naHyBaHHA. Qinocodia nAMHM Y pyCcii HOBITHIX CyYacHMX TEOPETUYHUX Ta
eKcrneprMeHTanbHUX AOCHiAXEeHb 3yMOBIIOE HEOOXIAHICTb 06'EKTUBHOMO BIATBOPEHHA TPaauULin i Kysb-
TYPW iCTOPUYHOTO MUHYNOTO i, y 3B'A3KY 3 LM, eTUKO-$inocoPpCbKOoi, aHTPOMONOriYHOI Ta aKCionorivyHoi
npobnemaTuKku.

lymaHictnuHa dinocodis eBponelicbkoro BigpoaxeHHsa XIV-XVI ctonitb, iMaHeHTHO yTpumytoun Tpa-
AL aHTUYHOT KYNbTypK, € 0COGNMBO LiHHOM Y BiHOLWEHHI 1o dOpMyBaHHSA fianoriyHnxX KOHLenLi cTa-
HOBJIEHHA Ta PO3BUTKY NIOAMHU- B i 6araToMaHITHOCTI, 6araToBMMIpHOCTI i, pa3oM 3 TUM, iHAUBIAYanbHin,
0COOUCTIiCHIN Kpaci.

®inocodis niogcokoro xutTa, dinocodcbka etmka PeHecaHcy Haa3BUYaiHO cynepeunnBa 3a CBOIM
BHYTPILLIHM 3MICTOM i Cy6’ EKTUBHUMM GOPMaMK OLiIHKY | BUKNagy. AHTPONOLLEHTPUYHA peHecaHCHa ¢ino-
codia XIV-XVI, y BuaineHHi nofcbKoi cy6’eKTHOCTI 3 NPaBOM CaMOCTIHOIO iCHYBaHHA i CaMOPO3BUTKY,
Oyna i € npeAMeTOM rocTpux AUCNYTiB i 06roBopeHb B icTopuKko-dinocodcbKin Tpaguuii XX ctonitta. B
HayKOBO-TEOPETUYHIl NAOWMHI focnigxeHHA dinocodii ntoguHm 0obu BigpoaeHHsa npobnematnyHumum
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nocTaBanun NUTaHHA:- CyTHOCTI i popm eBponeicbKoro BigpoakeHHs (akTyanizoBaHi B po6otax O.lop-
obyHkensa, B.J1azapeBa, M.Kpictennepa, E.NaHodcbkoro, Ix.ToddaHiHa, K.LLeBanbe), cneumdikm aHTpono-
NOrivyHOT TeMaTWKM Yy Bi3aHTiNCbKoMy rymaHismi XII-XVcT. i cnopigHeHOCTi 3 OCHOBHVMM igeAMu iTanii-
cbKoro PeHecaHcy (BigTBOpeHi B gocnigxeHHax |.Measenesa, B.PyteHbypra, 3.Yaanbuosoi, N.MecHapaa,
®.CimoHe), TpaHcdopmauii aHTUUYHUX | cepefHboBiUHUX (IX, X, XII CT.) eTMUHMX Ta aKCioNOriYHUX NpPUH-
uuniB opraHisauii ntoacbkoro xuTTa y dinocodito nogmHm XIV-XVI cT. (po3pobneHi B npauax poCincbKmnx-
A.AHikcTa, B.CokonoBa, O.JloceBa, cyyacHuX yKpaiHCbKux ictopukis dinocodii - M.Kawy6wu, BJInTenHoBa,
A.Mawyka, Ta 3apy6ixHKx dpinocodis - K.Bapese, Y.lackiHca, K.KapboHapu, P.CnoHraHo, [1.Xes).

CynepeunuBicTb BHYTPILIHIX KOHLENUil i 30BHILIHIX OLiHOK BOAHOYAC Bi3HayaloTb Pi3HOOapBHICTD,
HacuyeHicTb TBOpYOro ceitornagy noanHu. Came B pesynbTaTi CBITOrNALHOI acMmeTpii (B enemeHTax 6a-
raTo3HaYHOCTi BHYTPIiWHbO ¢inocodcbKoi NpobnemMaTnkn, B CUCTEMi €TUKO-eCTETUYHOrO CamMmoBUpasy
Tpagmuin nitepatypu i MMCTELTBA) i, Pa3oM 3 TMM, KOHCOMIAOBAHOCTI LWOAO 3arafibHOI KOHLenUii NI0gnHN
(B Nnpupogi, Kpaci YyTTEBOCTI, B €AHAHHI 3 BoXXecTBeHHMM) YyTBOPIOBanacb KOHKpeTHO-dinocodpcbKka npo-
6nemMaTurKa NoACbKOro »KUTTA.

BinpogaxeHHa — nobaHa A3BUYAHO ACKPABUX AKICHMX, CYTHICHUX 3MiH B CUCTeMI BiHOLIEHb NPUpPOo-
[a - NIoJMHa - CyCninbCTBO - bor. Ha ocHOBI HOBIX, LWOMHO BUCTaBeHUX Ana anpobalii AkocTel cBiTO6Y-
[0BU, HOBOTO BiAuyTTA 6araToBUMipHOCTI NIOANHU AK Cy6” €KTa BNAaCHOT CBITOTBOPYOCTI, y EBPONENCbKOMY
BinpogaxeHHi XIV-XVI cT. dopmytoTbca 3cepeiiH HOBi MO3UTUBHI €1eMeHTU iHAUBIZYanbHOI Ta cycninb-
Hoi inocodii, KynbTypu, eCTeTUKMN.

Y couianbHo-eTMYHOMY, couianbHO-GINOCOPCbKOMY acnekTax PeHecaHCHOI AUHaMIK/ BaXNMBUM €
napameTpuyHe BUOKPeMSIEHHA GOPMYnM “rpOMasiHCbKOro rymMaHi3my” ik HanpsAMy B iTanincbkin ryma-
HicTMYHIN dinocodii apyroi nonosuHn XIV-nep. non. XV cTonitb, WO reHepye NpMHUMNN TpaHcpopma-
Uil Ta paguKanbHOro OHOBJIEHHA ifel “NioANHN fep’kaBHOI", NaTpioTa Ta rPOMaAAHVHA, NIOAUHN TigHOT
ONA iCHYBaHHA B CUCTeMi couianbHOI peanbHOCTI). TIOHATTA “rpomMagAaHCbKOro rymaHismy” Bnepuue B ic-
TopiorpadiuHux ouiHkax eBponencbkoro dinocoodii XIV-XVI ctonite 6yno 3actocosaHo I. bapoHom i ok-
pecnioBano nepiog nepLoi nonoBuHM XV CTONITTA, 3yMOBNEHWI iICTOPUYHMM 3MaraHHAM, 6opoTbboto
®nopeHuii Ta MinaHy, 3maraHHsAM, AKe reHepanizyBano NPUHUUMNN JisNbHICHOrO rPOMafAHCbKOrO XUTTA:
couianbHy aKTUBHICTb, COLia/ibHY BOJIO, FPOMaAAHCbKe [OCTOIHCTBO, NAaTPIOTN3M, CaMO34iNCHEHHA B Ji-
ANbHICHIN cTPYKTYpi cycninbHoro 6yTTA. (Baron H. Cicero and the roman civic spirit in the middle ages and
early Renaissance. Bulletin of John Ryland’s Library, 1938, XXII, p.72-97 ; Baron H. The crisis of early Italian
Renaissance. Civic humanism and republican liberty in an age of classicism and tyranny. Princeton, 1966;
Baron H. From Petrarch to Leonardo Bruni. Studies in humanistic and political Literature. Chicago, 1968.)

OCHOBOIO TigHOCTI, BeNUui i Kpacu NOAMHN B FPOMaAAHCbKOMY ryMaHi3mi Bigpoma»keHHA nocTae iHTe-
rpaTVBHe KOJIO CoLianbHUX Ta iHAMBIAYanbHMX 4OOpOUYeCHOCTEN, AKi B CBOIN FONOBHI MeTi nepecniayoTb
ineto cny>iHHA cycninbHoMy 6nary.

Ocob6n1BOCTI TEeMaTUKK CoLlianbHOI eTUKN MOXNNBO po3rnagaty we y O. MNeTpapku fe B 3aranbHOMy
NofMHa NoCTaE K 06" eKT dinocodii, a MeTogoM BUCTYNaE AOCBIA: BHYTPILLIHE 0COBUCTICHE (Camoni3HaHHA
i camoaHani3) i Bupas3He, WO BUHWKAE y pe3ynbTaTi B3aEMOAIT IIOANHM i3 NPUPOAOIO, CYCMiNbCTBOM, iCTO-
pi€to. Ti > TeHAeHUil, nnwe B GinbLwi cTpykTyponisauii - y . Apriponyno (1415-1487), y “BCcTynHux nek-
uiax fo “HikomaxoBoi eTnkn’, ae dinocodia gudepeHuinoBaHa Ha akTUBHY (NPaKTUYHY), Ta CNEKYNATUBHY
(TeopeTnyHy); came aKTUBHa (eTUKa, EKOHOMIKa Ta MOJIiTMKa) BilOGpaXKae TPM YaCTUHU XUTTA (Moparnb,
MalHo Ta cycninbcTBo). Lo X npobnematuky y XV ctonitti po3kpmsanu Konntoyo Cantotari, JleoHapao
BpyHi, llopeHuo Banna, loHato Ayuaiiyoni. [ogi6Hi » motusm i y OnopeHTilicbKnx marictpartis B “lMpomo-
Bax Npo crnpaBednusicty’, y [x.Hesi “ Mpo mopanb’, y M.Manbmiepi “MNpo rpomagaHcbke xunTTa”). 3oKkpe-
Ma, MOKa30BoI0 € Napanesnb, AKy NposoAnTb Mateo ManbMiepi MiX coLianbHICTIO XKUTTA Ta JOMiIHYBaHHAM
rpomMafsaHCbKmx fobpoyecHocTen. [lobpouecHicTb y HbOro - cama cobi Haropoza, Aka He Ma€ NoTpedu B
BO3BeIMYeHHi cepef rpomaau. CycninibHe, rpoMafaHCbKe, MaTPiOTUYHO-AepKaBHE MOBUHHO MaTy MOBHY
npeporaTnBy, a 0cobucticHe 060B A3KOBO Y3roA4XKyBaTUCh i3 CycninbHUM. baraTtcTBo, MaTepianbHi Hag-
6aHHA, YECHO HaXXWTI, NULLE YKPIiNAAloTb 4OOPOYECHOCTI.

Hapgani, y Bucokomy Bigpog»keHHi npoBigHi mo3umuii oTpuMyioTb efleMeHTU iHAMBIAYanbHOCTI NIOAVHN 1T
TiNecHoi MOXKMBOCTI | peasnbHOro Npasa Ha iCHyBaHHA. HafaeTbcA 03BN 0COBMCTICHIN TBOPYOCTI | BNep-
Le 3'ABNAETbCA Cama OCOOUCTICTb (He nuLe B CyTHICHOMY, ane 11 B OLiHOYHOMY acnekTi). MNpioputeTHUMUK
3aBAaHHAMM OroJIOLLYIOTLCA NOWYKN GOPMYNU NIIOACLKOI €TanoHy, MeXi [OCKOHANOCTi, rapMOHii 6yTTa,
CMHTe3y pauioHanbHOro Ta ifeanbHOro. MHyuKicTb Ta TEPMNUMICTb, NOLWYK MOXJIMBOCTI Ta BiATBOPEHHA
MOKMBOCTEN NCUXONOTiYHOI 1 iICTOPUYHOI CyMICHOCTI CynepeunmBmxX eneMeHTiB MonepeaHix enox, iH ex-
TyBaHHA BHYTPILWHbOro AyXy BigpomkeHHA B cnctemy BcesaranbHOro OyTTa icTopii Ta KynbTypu LiNKom
NpaBOMipHO MOMITUB BifOMUIA YKPaATHO-POCINCbKMI AOCAIAHVK peHecaHCcHOI dinocodii nognHm JleoHin

"o

BaTtkiH B po6oTi “VTanincbKi rymaHicTu: CTUAb XXUTTA -CTUb MUCeHHA”: “[nA enoxu BinpopxeHHsA (i MoX-

"o

NnBO, NepeBakHO “Brcokoro’, abo, AK KaxyTb iTaninui, “3pinoro’, abo: “MosHoro’”, “Llinkom po3ksitnoro”,
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“Rieno Rinascimento’, - a Le KiHelb XV i npnbnumsHo nepuwi aBa gecatnnitta XVI ct.) xapaktepHum 6yno
6inbly abo MeHLL CBifOMEe MparHeHHA [0 AiaNoriyHol 3ycTpidi HaMpPi3HOMaHITHILLIMX MOTKBIB | Havan: ige-
aNbHOrO i HAaTypanbHOTO, PENirifnHOro i CBITCbKOro, pauioHaniamy i MiCTUKK, @ B MUCTELTBI MNacTUYHOI
[OOCTOBIPHOCTI i BULLOro BcecBiTHboro nadocy” [1, ¢.12].

Oinocodia BiapopkeHHn, BnacHe, AK i eBponeiicbka KynbTypa XIV-XVI cToniTb y Linomy, Bpa)kae eKc-
npecuBHUM BigTBOpeHHAM “apyropagHux ”y IV-XIlI cT. npuHUuMniB YyTTEBOT Kpacy, NoacbKoi ceoboan,
BifIbHOT CaMOOpi€eHTaUIT iHAMBIga B AiNICHOMY COLiOKYNIbTYPHOMY MPOCTOPi. Be3CyMHIBHOIO KOHCTaHTO
aHTPOMOLEHTPUYHOTO OMKUCY NIIOAMHU Y Liei nepiof € NONOXKEHHSA NPO AKICHO HOBI GOpMU CBITOPO3YMIH-
HA | CBITOBIOHOLIEHHSA, Ha OCHOBI YOO BiAHOBJIOIOTLCA | OTPUMYIOTb NEPCNEKTUBHUI 3MICT igel caMooo-
LliHKM, CAMOCTBOPEHHA, caMoaKTyarnisauil NioguHN.

OcobnuBicTio $inocodhCcbKoro 0CMUCNEHHA peHecaHCHOT 0cobu B cucTeMi il iHTepcy6 eKTUBHOI B3ae-
Mogii € ycBijOMNeHe NpaBo eTUKO-eCTETUYHOI CaMOOpiEHTaLii MoAMHK, NPaBo iHAMBIAYaNbHOCTI, CBO6O-
OV BMpa3y B MIOLWMHI LliHHICHO-OPI€HTaLiIHOT CMCTEMU COLialIbHOT MPaKTUKN.

lymaHiam XV CT. HanonernuBo BiACTOBAB Ta anpobOBYBaB LIeHTPasIbHi MONIOXEHHSA - PO FifHICTb, Be-
nuy, ceoboay nognHN. JIIoACbKUA NOLWYK, IoACbKa TBOPYICTb - TBOPYICTb “BifIbHOr0” po3ymy i Ayxy ckna-
NN OCHOBW HOBOI BHYTPILLIHBbOT AlaneKTnkn ¢inocodpcbkoro po3ymiHHA noanHu. PenirinHo-cxemaTtnyHomy
baHaTM3My TpaaUUiNHOI OPTOAOKCIT Ta HOBMM NOMYNICTCbKO-PedpOopPMaToOPCbKM ifesM NPOTMUCTaBUNach
KOHUenuia “nolwmpeHoro XpucTuaHCTBa” 3 1Oro, B MepLly Yepry MopasibHOK OLIIHKOW; XPUCTUAHCTBA,
AIKe [laBasio MOTeHLUINHY Bipy B CNaciHHA BCiX, Aitounx gobpoyecHo Ta palioHanbHO. 30Kpema Lo X no3u-
uito NiaTBepaXyoTb NiTepaTypHo-dinocodcbki gocniaxeHHa PXnogoscbKoro: “B cuctemi peHecaHCHOTo
rymMaHiamy niofyviHa 3arHaAna Te micue, Ake [0 Uboro Hanexasno borosi. Kynbtypa BigpogeHHsa aHTporo-
LeHTpWYHa... Ane nogunHa i bor He NpPocTo NOMiIHANMCL MicuAMN. MNocTaBMBLLY NOAMHY Ha Micue bora, ry-
MaHiCTV TakKUM YMHOM BM3HaNK, Lo noguHa i bor HibK piBHOBeENNKI, PiBHOLIHHI. PeHecaHcHe BigKpuUTTA
nognHm 6yno 6e3npeLeaeHTHO NePeoLiHKO LlIHHOCTI IIOAUHM B CUCTeMi YCi€el ciToOynoBmn” [2, c.38-39].

[YMaHi3Mm, i He TiNbK1 GNOPEHTINCbKUN, iTaniNncbKUn a BeCb €EBPONENCbKUNA “ryMaHIiCTUUYHNIA CTPUOOK”
XIV-XVI cT. 3p06vB HalronosHille - 3arnnbuB pauioHanbHO-NpaKT1UYHe (Ha OCHOBI MOPasibHO-eTUYHOrO
nparmaTr3amy aHTUYHOI dinocodii) po3ymiHHA Nprpoan Ta GyHKLIOHANbHOCTI NOANUHN, il 3B A3KY 3 OTOUY-
I04YMM CBIiTOM.

Ba)kn1BoO 03HaAKOM peHeCcaHCHOI IIOANHOTBOPYOCTI NOCTaB MUOMHHWIA NOTAT A0 LUinepalioHanbHo-
ro, PO3yMOBOIO XXWTTSA JIOAMHM, B OCHOBY AIKOrO, MOPYU i3 Ginocodicto XnTTa, narna 3amiHa KHUXKOBOTO,
CNOrNAKaNbHOMoO Mi3HaHHA NPUPOAN, CBITY | NIOAMHU - YCBIAOMIEHHAM NPAKTUYHOI HEOOXIAHOCTI Ta LiH-
HOCTi KOHKPETHO-HayKOBOIO 3HaHHA. | xoua cama HayKa B €BponencbKomy BigpoaeHHi po3unHanaco B
3arasibHOKYyNIbTYPHOMY pYCi, XapaKTepHO prcoto cneundiyHoCTi Ta HeOAHOPOAHOCTI LO6U BYB BUCOKMI
couianbHUN NPEeCTUK N'YMaHiCTUYHOrO Ni3HaHHA, TYMaHICTUYHMX TanaHTIB i AapyBaHb. CBiAYEHHAM LbO-
My € po6OTY 3 MaTEMATUKU, MEAULMHN, @ TaKOX 3 MUCTELTBO3HaBCTBa: apxiTekTypu A.A.Qinapeto (6ins
1400-1469 pp.), - “TpakTaT npo apxitekTypy”; xmnsonucy M.-[. ®paHyecka (6insa 1416-1492pp.), - “po u-
BonucHy nepcnekTuy’, J1.I6epTi (6ina 1381-1455pp.), - “KomeHTapi’- 3 icTopii aHTMYHOrO Ta iTanincbKoro
mucteuTBa, J1.6.AnbbepTi (1404-1472pp.),- "Mpo xumeonuc’, “Mpo apxitektypy”, J1.0a BiHui (1457-1519pp.), -
“Mappuacbknin kogekc', "ApyHAaenbCbKum Kogekc’, “TpakTaT Mpo »nBonuc” Ta iHLwi.

JunHamiuHa, emouiriHa 6opoTbba “cTapoi” niognHu CepenHboBivuA (il cxemaTn3My Ta >KOPCTOKOI pery-
nALii B CCTeMi NOANHA-CYCNiNbCTBO-LIePKBa, OOMEKEHOCTI akTUBHOTMO AiASIbHICHOrO NoyaTKy) Ta HOBOI,
aBTOHOMHOI, BiIbHOI, X0ua i eniTapHoi NtognMHU PeHecaHcy, € BigobpaKeHHAM Ta BOGHOYAC NiATBEPLKEH-
HAM BHYTPILUHbOI, MUOVHHOI AUHAaMIKN PyXy Y4aCOBOrO i KyNlbTypHOro nepioay. JlioguHa - Le Tex pyx.
JllogurHa - gitounii mikpokocMoc 6araTodyHKLiOHaNbHOrO MakKpOKOCMOCY. BigpoaxeHHs BUKNMKano Ao
XNTTA 0CcOBY TBOPUY, LLIO NepeTBOpIoBaa CBIT i cebe.

lymaHicTy Bigpoa»eHHs - MMCbMEHHMKN, BYUEHI, XySOXHUKM - CTBOPW/IV HOBUI TUM iHTeNireHuii HOBO-
ro yacy. HoBui tun iHtenureHuii, i icTopryHa ocobnumsicTb nonArany B CNPOMOXHOCTI 3aTBepAnUTH (Xou
61 Ha HEBENMKUIA NMPOMIPKOK Yacy) BfacHy O0COOUCTICTb, COLianbHO-PObOBY Ta BHYTPILLUHIO CTPYKTYPY,
"fl - KOHUenuio", 3a JOMOMOrO0 IHTENEKTY, OCBITU, BMiHHIO paLioHani3yBaT MPakTUKY XAUTTA. 3a BIYYHOIO
ouiHKoto J1. baTKiHa "..peHecaHCHUX iHTeNireHTiB BiApPi3HAB 3MICT, a He 0diliHWIA TUN 4iSNbHOCTI, He 30B-
HilWHi couianbHi poni, a Te, AK rymaHicTn peanisyanu cebe B unx ponsx..” [3;c.21].

B peanbHux couianbHO-ife0NoriyHNX, CTPYKTYPHO-NONITUYHKX 3MiHaX, AKi BiAOyBanuca BXxe Hanpu-
KiHui XIIl - nou. XIV cT. (3BinbHeHHA Bifg Bce3aranbHOCTi deofanbHOro TUCKY, CTBOPEHHA aHTideofanbHUX
nporpam Ta KOHCTUTYLi, AK Hanpuknag, “BctaHoBneHHs cnpasegnusocTi” y OnopeHuii, nornmoneHHs
KpiNOCHOro npa.a; y MiCTi - LUMPOKMIA coLiaibHUIA PyX MPOTN ABOPAHCTBA, 06  €AHaHHA KynuiB Ta pemMic-
HVKIiB Y HOBe coulianbHO-KaTeropiasiibHe YTBOPEHHA-MOMOMAHCTBO; HOBI efleMeHT eKOHOMIUHUX BifHO-
CUH: NepLi maHydakTypu, 6aHKM i 3a paxyHOK LIbOTO, - 3POCTaHHA IHTEHCUBHOCTI XXMTTA Yy MicTax [MiBHiu-
Hoi Ta CepepHboi ITanii- MinaHi, Beneuii, Mi3i, ®nopeHuii, feHyi, BonoHbi), NPOCTEXKYETbCA 3aPOAKEHHSA Ta
dbopmyBaHHA HOBOI TUMONOTIT NOANHN.
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HoBwuii Tvn ntoguHm - “couianbHoro reHepanizatopa” PeHecaHcy - Le, B AiCHOCTI 6yB TN NOTEHUiNHO-
ro Bosiofapa *KUTTA. Lle - MicbKUI XXnTenb, AKUIA BUALLOB NepeMoXLeM Y Pi3HUX Gpa3ax »KOpCTOKUX Knaco-
BUX CYyTUYOK, 3aMOXHUN | eHeprifiHWIA, TOPANI 3@ CBOI YCMNiXW | BNIEBHEHUI Y CBOIX cunax. BiH HecTpumHMiA
B *apo06i HaXNBW, BiH He 3HaE MeX CBOIM MPUCTPACTAM i 6axaHHAM i He xoue obmeXKyBaTh cebe Hi B oMy
i B TOVi e Yac TBepe30 MUC/INTD, BiH MUOOKO i y BCbOMY iHAMBIAYaNbHUIA.

CrnbHo3Hauywumn dbaktTopamu, Wo 3ymoBunu cneuundiyHictb dinocodii noanHM €BponencbKoro
BinpogxeHHa XIX-XVI ctonitb, 6ynn cTuxia HeckiHYeHHOCTI 6yTTA, iMNYNbCUBHICTb HANBULLOT NOTeHLUil
PO3BUTKY, MOXNMBICTb GaHTasil, into3in Ta igunin B Cymilli Ta €AHOCTI 3 KOHKPETHO-PeanicCTUUYHOK NpPo-
6nematukoto XuUTTa. Mucnaum nioguHy o6’ emMHo, Gi3nyHO (TinecHo), eCTeTMYHO Ta AMHAMIYHO, F'yMaHi3M
OCMWCTIOBAB i i AK MOryTHbOIO FOCnofapsa X1TTs, i AK 6naropoHOro camo3arnnmbaeHoro repos 3 Mpismm
CaMO3AiNICHEeHHA B HamBMLWKMX igeanax. OCArHeHHA HeOCAKHOro, eMOLiIHA HaCUYEeHICTb, KOIOPUTHICTD,
6apBUCTICTb ONTUMICTUYHICTb - BCE Lie Masio MicLie Y F'yMaHiCTUYHI cBiTOOYAOBI: i y rMnbKMHI CBOET o6y, i
Mo BiAHOLLEHHIO JO CUCTeMU liHIHOro Yacy (Big aHTe i xoTT0 Ao bpyHo i lanines).

CouianbHo-igenHa, colianbHO-eTMYHA, KyNbTYpPHa, eCTETUYHA, Ta NparmaThyHa eKCnpecnBHICTb EBPO-
nencbKoro BigpopkeHHs, MOro neplumnx etanis, 3ymoBuna Heabuakumin Bubyx, cnanax ekcrnpecuBHo-pe-
anicTMYHOro, a WBeKuALle- ONTUMICTUYHO-06 EMHOrO, HaABHOIO BifobpaxeHHs noanHn. Minocodpcbka Ta
nitepatypHa Tematuka- [JaHTe (“boxectBeHHa komegia”); ®. MNeTpapka (“Moa TaemHuusa", “JInctn go Ha-
wapakis’, “KaHuoHun”); N1.bpyHi (“Bctyn go mopanbHoi dinocodii”); Axx. ManetTi (“IMpo rigHicTb Ta nepesary
moanHn”); K. Cantotarti (“Mpo gonto i wacta”), N.bpavuonini (“Mpo ckynictb”) AK i paHHE MucTeuTBo bpy-
Henecki /1377 - 1446/- Cobop CaHTa Mapia genb Onbope; JoHatenno /1386 - 1466/- “Nagig”; Mo3auuo
/1401-1428/ "TpixonafiHHA") - yTpMUMYOTb B COOi aKTyanbHiCTb CAMOCTBOPEHHA NMIOAUHY, Ti )Kafoby Kpacu
XNUTTA. XapaKTepHy ANA CBOro yacy iieto CMHTE3Yy KyfbTypy, 3HaHHA, NMi3HaHHA, AKOK 6YNo NPOHNKHYTe
BinpogaxeHHa Bigobpasne J1.5.AnbbepTi nporonocmsLN, WO He icHY€E BiNnbl CYTTEBUX BiAMIHHOCTEN MiX
nogbMK, AK BIAMIHHOCTI y pO3yMi Ta 3HaHHAX BULLMX MUCTeUTB [4, ¢.277-278].

HaTtypanism, BUABNeHHA NpaB TiNeCcHOCTi, 3aUikaBeHHICTb - 4O 3eMHOrO - BCe Lie 6yno y BinpoaxeHHi.
Ane pa3om 3 TuM PeHecaHC nopofxyBaB Apamy ManbyTHbOT NoANHY - ApaMy HE3aA0BONIEHOCTi Ta He-
3[iICHEHHSA, He3aBepLeHOCTi B HaMBULLMX ifeaNbHUX MparHeHHAX. [eHianbHi MucnuTeni Ta XygoXHUKN
Biopoga»xeHHs, nopyy i3 cnpobamu rMMbMHHOrO CaMOCTBEPAYKEHHSA NIOACbKOT 0COBUCTOCTI Haf3BMYaNHO
aKTyanbHO Ta rMmboKo BiguyBanu 6e3noMivHicTb Ta obmexeHicTb nioauHU. bopoTbba JleoHapao Ta Mi-
KenbaHOKeNo - Lie He TifIbK/ Ta He CTiNIbKM CynepeyvyHoCTi ideln y MUCTeUTBI, CKilbK1 BUpa3 Kpu3u iHAMBI-
AyanictnyHoro A6ConoTy peHecaHCHOT 0CobM, CAMOKPUTUKK iHAMBIAYani3my.

AKTyanbHi pucu Ta ocobnmnocTi PeHecaHcy, NOro HETOTOXKHa HeafeKBaTHa NOTiKa BHYTPILLHbOT KOH-
conifauii Ta 30BHILLIHBbOT CTPYKTYPHOCTI laBaniv NOLITOBX TOMY 0co6/MBOMY Y BinpoakeHHi, Wwo cknagano
MOXKNMBOCTI cneundiyHmnx cMmcnoyTeopeHb dinocodii niogmHu. Becb komnnekc “nigTpumytounx” 1a “pos-
BrBatounx” QyHKLiOHaNbHOCTEN, AKI CPUANN PO3BUTKY PEHECaHCHOI NIoAMHM, i TBOPYOCTI, MOXK/NBO
KOHCTUTYOBATUN Yepes rnobanbHi pucn peHecaHCHOro “KpeaToreHHOro CycninbcTea”, AKUMU €:

1. DeHoMeHanbHa “}afoba KynbTypu’, eKCMPeCUBHUN | AVUHAMIYHWUIA KYNBTYPHUR PyX.

2. HoBa couianbHO-NOMITUYHA Ta €KOHOMIYHa CTPYKTYpa coLiasibHOro NpocTopy.

3. HoBKM3Ha y BifHOLWeHHI [0 naHyoYoi penirii (Big rymaHisauii xpuctnaHcTea o pedopmadii).

4. BucokKa ouiHKa Ta NPecTu»K Mi3HAaHHA Ta 3HaHHA.

5. Peaniam Ta nowyKoBMi XapakTep NPakTUYHOrO MUCSIEHHS.

6. JonuTnueicTb.

7.Mo3uTrBHE CNPUAHHA iHAMBIAYaNi3My (y NiaHi AiANbHOCTI, aKTUBHOCTI | TBOPYOCTI) MOPYY 3 Nparma-
TU3MOM CYCMifIbHOTO KUTTA.

8. Bu3HayHa iHTeneKTyanbHa TepnmMMicTb Ta criBnpausa TBOPUMX OCib.

9. Y nitepatypi, dinocodii, MucTeLTBI JOMiHYIOUa ifesa - MOXNUBICTb NOACLKOT camopeani3alii, npo-
ABYKTVMBHUI NPOAB BNAaCHOI 0COOMCTOCTI.

10. OcobnmBOoCTi Pi3NYHO-06" EMHOrO PO3TallyBaHHA | PO3YMiHHA JTIIOANHN.

11. Cneumnodika dinocodpcbKo-eTUUYHOI TeMaTUKM.

Cnig 3ayBaxknTu, WO BigNoBiAHa “KpeaToreHHicTb” 6yna AiicHO CUCTEMOYTBOPIOKOYOIO BCIEl MOTYKHOI
KynbTypu BigpogxeHHs, B TOMy unchi i ocobnusux kKoHuenuin ¢inocodii nogcbkoro xumtta. CneundiyHi,
BHYTPILLHI YMOBW COLianbHOI NPaKTUKWY, fiKi Oy CTBOPEHi EBPONENCbKNUM i, 30KpeMma, iTanicbknum PeHe-
CaHCOM BUKAMKanu HOBi GOpPMU i MPUHLIMNM CBITOBIAHOLIEHHS i XUTTETBOPYOCTI NOANHY NOCTCEPEAHbO-
BiYHOro yacy. B skocTi ofgHi€i 3 npioputeTHMX | Byna dopma yHiBepcanbHOro ByTTa, }KUTTA 3 HAMMEHLLUMNA
ileonoriYHMMM | KAHOHIYHUMIW NepenoHamMu i 3 HabiINbLLUMM NOTeHLianoM camopeanisalii, CaMoy[oCKo-
HaneHHA 0cobu MO BifHOLIEHHIO O HOBUX COLIOKYNbTYPHIUX OPIEHTMPIB.

JiognHo3HaBui NobynoBu B rymaHicTuuHin dinocodii XIV-XVI 1. nepeopieHTyBany nonepeaHo cxonac-
TWYHY OHTOJIOFi0 Ha €TUYHY rany3b, @ HOBe PO3YMIHHA MPUPOAM JIOAUHM, Tl CEHCY XKUTTA, Linei i noTpeb
3YMOBWIIV | IEBHY HOBM3HY TEHAEHLIN Yy NTAHHAX IIOACbKOT Mopani, bnaropoacTsa i 4OCTOIHCTBA NIOANHN.

N
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B pincHocTi, AKwWO B ecTeTULi peHecaHCHOI IIOANHN MPUHLUMM YyTTEBOI Kpacy (MUCTeLTBO i NiTepa-
Typa XIV-XV cT. 6ynn npoHUKHYTI NoANHOOOPa3sHICTIO | CBITOTBOPYICTIO Y »KMBOMY, ACKPaBOMY, “AMXato-
yomy” 300parkeHHi) iHTerpyBaB po3yMiHHA Ta iHTeprpeTaLii NoACbKOT TINeCHOCTI AK HOCIA apTUCTUYHOT
MyZAPOCTI, TO | B €TUYHIlA rany3i KOHUenUisa XUTTA NIoAnHW, NiognHoobpasHoCTi popmyBanach 3a yMOBM
NPUCYTHOCTI NPUPOZHOro NoyaTKy B NoAvHI. Enikypelicbke BigxuneHHA Big “niHii HeobxigHocTi’, 36epi-
rarouu ifget MiHiMmanbHOI colianbHOT aBTOHOMIT, CBOGOAM BUPa3y NMOACLKOI iHAMBIAYanbHOCTI, NepeTBo-
ptoBanocb B CUCTEMY FYMaHiCTUYHOMO “HeBIAXWUNEHHSA Bif NPUPOAHOI rapmoHii”. bopoTtbba 3 pagoLamu
3eMHOr0, 3 KOPUCTIO | HACONOAOIO, KPACcoto i cCaMo3bepekeHHsM - anoriyHa. Y 30-x pokax XV cT. B “Mpomosi
Ha 3axucT Enikypa npoTu cToikiB, akageMikiB Ta nepunateTukis” Kosimo ParimMoHAi nucas:

“Mygpa noguHa... BU3Hana HarBuWwmM 6rnarom Haconogu, TOMy Lo Kpalle 3a BCiX ocArna CyTHICTb
NPUPOAM i 3p0O3yMifia, WO MU TaK HAPOAKEHI | CTBOPEHi MPUPOAOI0, WO HalKpalle A HaC MaTu BCi YneHn
HaLOro Tina 340poBUMY i He NocnabnioBaTy AylweBHUMY abo TinecHUMK Hesrogamu” [5; €.501. Y J1.6.Anb-
6epTi B TpakTaTi “[Mpo apxiTeKTypy” BUCYBA€ETLCA Te€3a NPO Te, Wo Tpeba nparHyTy JOCArHYTU Npupoa-
HbOI rapMOHii, AKa € HalbiNbL JOCKOHANO Y CBOEMY BHYTPILUIHBOMY CaMOCTBOPEHHI, OCKISIbKM BCe, L0
TBOPUTb NPUPOLA, BUMIPIOETHCA 3aKOHOM FapMOHiIl, i He Ma€e B Npupoau 6inbLuoi Typ6oTK, HiX Ta, Wob
CTBOpeHe Heto 6yno Bce JocKoHaniwmm [6; ¢.324-339].

OgpHiero 3 HamBaxnumBilWmx puc ¢inocodpcbKo-NoANHO3HABYOT NPobnemMaTKIM y peHecaHCHin ¢inoco-
¢ii 6yna cnpoba noriyHo-pauioHanbHOro o6rpyHTyBaHHA CTUXIMHOIO, OCUTb “PO3MUTOr0” cCamoyTBep-
IKeHHA BnacHoro “f”. Lle camoyTBepeHHA Breplue B iCTOpii NoAcbKoro ceitornagy GpoHTanbHO no-
CTaBWO MWUTAHHA CMONYYEHHA B NIOANHI “0cobn” Ta “0cobMCTOCTI", B3aEMOiICHYBaHHA iHAMBIAYaNbHOI Ta
couianbHOT eTUKMN.

B pificHoCTi: $dop-NOCTOM rymaHiCTUUHOT KynbTypuy 6yna opieHTaLis Ha BiNbHY MOACLKY iHAMBIAYaNb-
HiCTb, fIka CaMOCTBOpPIOBaNaCb He MOPaNio, He Cy6H EKTMBHOK MaTepiaNibHICTIO, @ CaMM peanbHO-Ai-
ANbHICHNM XUTTAM. [Tpryomy, AKLO Ha noyaTky XV CT. LOMiIHY€E MOHATTA Pi3HOMAaHITHOCTI (vorieta) mix
nogbmu, To Bxe H. MakiaBeni, B po6oTi “lpaBuTent’, BBOAUTb PI3HOMaHITHICTb Y CaMili NOAMHI: 11 couji-
anbHO-PONbOBA, PYHKLIOHaNIbHA CTPYKTYPa, CAaMOYCBIJOMIEHHSA Ta pPO3TallyBaHHA Nepes iHW1MK He no-
BVHHi 6TV OOHOTUMHMMMU, CyBOPOBU3HAYEHUMU, NiHINHUMK [7; ¢.99-100, 104]. Came 3a fOMOMOrOI0 NpO-
OYKTUBHUX Ta iIHCTPYMEHTaNbHMX NPOABIB, a cCaMe: peanisali€to akTuBHOro “A”; 3aincHeHHAM BMOOPIB MixX
MOTMBaMU, iHTepecamu, ponsamu;  GopMyBaHHAM XapakTepy; GopMyBaHHAM CMUCSIOBUX YCTaHOBOK MO
BiIHOLLEHHIO 10 AiCHOCTI; NnepeTBOPeHHAM cebe Ta MepeTBOPEHHAM OTOYYOYOrO i BifbyBanack peanisa-
LA iHaMBIAYyanbHOCTI peHecaHCHOT NIOAVHN. ACKpaBUM NPUKIAAOM LIbOMY € Bifoma ocoba y OnopeHuii
XV ct. JlopeHuo lMperapHoro 3 gnHacTii Megndi, iHOMBiAyanbHICTb AKOrO 3a BAYYHOI ouiHKoto J1.baTki-
Ha".. yTBepAMnacb He nuLe B rofioBHil noro cdepi. CBOE 3acnyeHe Npi3BUCbKO BiH OTpMMaB 0cobnu-
BO 3a MOEAHAHHA MONITUYHOrO Aapy 3 iCTMHHO XYAOXHbOK HAaTypolo, 3 Pi3HOMAHITHOIO i YaCcTO JOCUTb
XKMBOI MOETUYHOIO TBOPYICTIO, MPEKPACHOK NYMaHICTUYHOK OCBIYEHICTIO..., 3 MPUHANEXKHICTIO JO Mna-
TOHIBCbKOI AKafeMmil Kpefu, 3i 3pinvm cMakom 3aB3ATOro KonekuioHepa aHTUUYHUX i HOBUX CKYNbNTYp,
KaMeHiB, FeMM, MOHET... 3 APY>KHIM i MO-CMPaBXXHbOMY KOMMETEHTHUM MeLleHaTCTBOM. Bce Lie MHOXnnocb
Ha 3HaMeHUTY 0COOUCTY YapiBHICTb, KON TBEPE30 - HACMILLKYBaTUN PO3YM NOEAHYBABCA 3 apTUCTUIMOM
noBeAiHKY, OypXSIMBa XUTTEPARICHICTb - 3 MENAHXOJIIE..., KHAXKa MaHepa TPUMATUCA - 3 MPOCTOTOM i Ao-
CTynHicTi0”[8; c.106].

BapTo B6auaTu Ton daKT, Wo i colianbHO-TUMOBI, i 0COBMCTICHO-CMUCIOBI NPOABU PEHECaHCHOT, TBOP-
Yoi, NoANHY IMaHEHTHO YTBEPAXKYBANWCb B HiANbHICHIN camopeanisadii. Camo3giicHeHHA BinbyBanocb
3aBAAKM CMPOMOXKHOCTI BifIbHOrO, TBOPUYOro BUOGOPY, “rpu Ayxy Ta igein”. Ane 1 Bubip e 6yB JOCTaTHbO
paLioHani3oBaHWIi OpiEHTaLi€0 Ha ifelo rapMoHiHOro 6nara, y AKOMy 3 €QHYIOTbCA | NIoACbKe, | boxe-
CTBEHHE, | TBOPYICTb, | HEOOXIAHICTb, | pagoLyi, i cym.

Lli > no3uuii npocTexyTbca He TiNbKM Y KnacuyHin ¢inocodii Ta KynbTypi, ane i B cakpanbHO-Mic-
TUYHUX CBITOrNAZHMX NobynoBax. 30KpeMa: i B anximiuHin ¢inocodii (o AKoi B LboMy nepioai BiaHOCATb
Ix. Mipanpgony, Mapauenbca), i B dinocodii poseHkpeliuepis (Kyan BigHocaTb O. bekoHa i Wekcnipa), i
B KabanicTUYHIN JOKTPYHI Ta repMeTUYHIN Gpinocodii 060B A3KOBO € HAABHUMM enemeHTU: bor, NoauHa,
6naro, npupona, AKi no-pisHoMy B3aemogitoTb B im s JTioboBi, MyapocTi, lobpa, IcTnHu, CnpaBeanmBoCTi
[9:1l, c.23-55, 281-299].

[HAMBIAYanbHUI NOLWYK, BNacHe camodOopMyBaHHS, MParHeHHA 40 ifeanbHOCTi B AUCKPETHIN cucTemi
peHecaHcHOi dpinocodii XnUTTA- BCe Lie 6yNno MOXKANBUM 3aBAAKN iHLWLiA 0cO6MBOCTI GpinocodCbKoi eTnKM
rymaHi3my - HafABHOCTi Y BCiX paLiioHaIbHO-NMO3UTUBICTCbKMX NOOYA0Bax caMoro boxecTBeHHOro AK LiiH-
HOCTI, Kpacu Ta icTuHuK. Came bor, 3a IxaHouuo MaHeTTi “3po6uB nognHy HalinpeKpacHiwoto, Habnaro-
POZAHILIOW0, HAMMYAPILLIOH i, BpeLTi-peLuT, HanmoryTHiwow” [10; c.64]. Came GOXKeCTBEHHICTb € KpUTepi-
€M icTuHHOCTI B dinocodii niogcbKoi eTnkn y “Kopbauuo” [IxoBaHHi bokayo: “Konu nogrHa 3amoBYye npo
[apoBaHi i1 6nara i TpMMaEe X B TaEMHUL, He MalyX ANA LbOro BaroMux MNPUYMH, BOHA, Ha MO JYMKY,
npoasnse cebe AK HeBAAYHY | HeAOCTONHY Uux 6nar. O Ak GprnaKkni, akMin HebaxaHu anAa lfocnoaa
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HaLLIOro, AKNI ByNbrapHWi B O4ax Slofen Ler NpoCTYNOK, CXOXKNI Ha 3N1e MONyM's, WO BUMIKAE gxXepesno
munocepgal” [11; c451]. (Xoua bor-ue Bxe He bor opTogokcanbHOI cxonacTukn. BiH po3TawoBaHuin y
XPOHOJOrYHOMY BMMIpi - B €EAHOCTI, @ Y XOPONOriYHOMY - y MapanefibHoCTi CBITY. BiH HabnuxaeTbca fo
3aKOHY NPUPOAHOI HEOOXIAHOCTI (3a BUKIIIOUYEHHAM CaKpanibHO-MicTUYHOI pinocodii . EkxapTa, T. MioHLe-
pa, MNapauenbca, po3eHKpenlepis). 3BiNbHEHA Bif HAXYMX MParHeHb, TI0AMHA 3 OUYNLLEHOIO AyLUElo, WIA-
XOM iHTenekTyaNnbHO-}iNnocopcbkoro BAOCKOHaNEHHA npuiiae Ao nisHaHHA boxkecTBeHHoro. MNpupoaHa
iCTUHHICTb BYTTA 3yMOBJIIOE CAMOPO3BUTOK JIIOANHY | BUKIIKAE NOTPEOY- PO3UMHUTUCH B OCATHEHHI nep-
wokpacu, AbcontotHoro bnara.

JiogrHa y dinocoodii BinpoaxeHHA — He NpocTo eniyeHTp O6yTTA. JllognHa NOCTaE AK CynepeyHicTb y
PO3BUTKY i TM BIATBOPIOE NOTEHLi10 PYXY B YHiBepcanbHil iepapxii 6yT1Ta. PosropTatoun npuHumnu “Mna-
TOHiBCbKOI Teonorii’, M. QiuvHo Big3HauaB, wWo: “Hiske B13HaYeHe BOMOAIHHA AKUMUCH pevamu i Hi ogHa
bopma Haconoam He 3aJOBINbHAIOTL NIOAMHY... TOKM 3a/INLWAETLCA LWOCh XOU HaiMeHLLe, YOro BOHa Lie He
npua6ana. OfHa TiNbKW NIOANHA He 3YNUHAETHCA HIKOMW Ha [OCATHYTOMY, OfiHa TiNIbK/ BOHa He 3aJ0Bifb-
HAETbCA MicLenepebyBaHHAM" [12; ¢.373].

3 cepegutn XVIcT. igunii rapMoHiiHOT i HeOOMeXeHOT NAMHK, AK | Mmogeni abconTHOro CycninbHO-
ro yCTpoto, NOCTYNaTbCA TPaANLIAM KPUTUYHOMO aHanidy i peanicTMYHOro ckencucy, LWo manu micle B
dinocodii E.Potepgamcbkoro (“MNMoxsana rnynoti”), H.Makiasenni (“Mpasutent”), M. WappoHa (“Mpo my-
Apictv”), B nitepatypi ©.Pabne (“fapraHTioa u MaHTtarptoens’) i b.Jenepbe (“KapHaBan cBiTy”) B MUCTELTBI
i xusonwuci A.Jiopepa, M.I'ptoHeBanbaa ToLo.

XpurctnaHcbKka Mmopanb B pedopmMaTopcbkoMy Ayci KanbgiHa i LiBiHrni, nocununa ui TeHaeHuii. 3okpe-
Ma, MK.KanbBiH B “HacTaBneHHi Ha XpUCTUAHCBKY BipYy” BiOXMIAE MOMEHT paLiiOHaIbHOrO CaMOMi3HAHHA i
rYMaHiCTUYHOI OCBITK, LLIO Ha NOro AYMKY, € 3anepeyeHHAM bora B peanbHomy cmucni. Bceoxonnioroua go-
CKOHanICTb € into3i€to, OCKiNbKK Ni3HATN cebe MOXKNMBO TiflbKK Mi3HaBLWwKy bora, a camonisHaHHA “...npu3Bo-
LAVTb 4O BTPaTW Bipw, Bigpasm i HeHaBUCTiI fo camux cebe... ockinbKky 6e3 bora mu nopoxHi i roni”[13; ¢.65].

Y3aranbHo4YM KOPOTKUI OLIHOYHUI aHani3 peHecaHCHoT ¢inocodii NognHM HeobXigHO Big3HAUNTHK,
wo B Aoby BinpogkeHHA came rymaHicTnyHa ¢inocodisa XIV-XVcT. Hag3BryanHo Wwmnpoko “oxonuna” nog-
CbKY CY0’€KTHICTb B i CTaBNIeHHi 10 COUiOKYNbTYpHOI AincHocTi. Big dinocodcbko-nitepatypHoi Tpagmuii
HaHTte i [MeTpapku yepes “rpomagaHcbKkmnin rymaHism” Ixx.ManeTTi, K.Cantotati go eBgemoHi3my J1.Bannu
i J1.-B.AnbbepTi NpocTeXXyeTbCA TeHAEHLIA A0 3aTBEPIKEHHA AMHAMIKN JYXOBHO-eCTETUYHOrO, MOpaJsib-
HO-MPaBOBOrO i YyTTEBO-TINIECHOTO B NOAUHI. Perynatopom nogibHoi TpiagnyHOCTi nocTatoTh ifei 6nara,
CNpaBeannBOCTI i LLACTA B KOHTEKCTi 06'€MHOTO | BUPa3HOro NPUHLMMY FAPMOHINHOIO PO3BUTKY NIOAMHMN.

MpoLec caMOCTBOPEHHA NoAnHN Yy GinocodcbKmx 0OrpyHTYBaHHAX OTPUMYE AKICTb NEPMaHEHTHOI
pecTaBpalii i camopedopmyBaHHA y BiANOBIAHOCTI A0 igel iHAUBIAyanbHOro i cycninbHoro gobpoyec-
Horo, fo6ponopaaHOro XNUTTA. bes cymHiBy, Ui no3uuii 6ynv 0cobnmBo akTyanbHMMU B FyMaHIiCTUYHIN i-
nocodii iTanincbkoro BigpoaxeHHs, Aka 3pobuna cnpoby BiATBOPEHHSA NIOAMHM B ii CNPOMOXHOCTI, Kpaci
i cuni. “Mw, niogn TBepe3oro po3ymy, - Bif3Hauas AnbbepTi, - HaCTINbKKU BRagHi Hag camumm coboto, Hag
HaLLOIo AyLueto, BOMe, AyMKaMu, MOYyTTAMM, HAaCKINbKM LibOro xouemo cami” [14; c.138].

AKTyanbHi no3uuii eBponencbKoro (iTanincbkoro) rymaHiamy B 1Oro Be/IMYHOMY CTaBfIEHHI JO ntod-
CbKOI iHAMBIAYaNbHOCTI i, pa3oM 3 T!M, [0 MPUPOAM i coLiaNbHOro NPOCTOPY B LiNIOMY, B MOFO CNPOMOX-
HOCTI iHTerpauii KySbTypPHO-OCBITAHCbKMX TPAANLIN | cCTeMU CyCnifibHO-NOMITUYHOT OpraHisauii, HapeL-
Ti, B ioro BUMIpi igeany nognHmn TeopuyocTi, Kpacn i Po3ymy 36epiraloTb CBOI KUTTEBY CUJTY B HOBITHIX
iHBapiaHTax NoACcbKoro 6yTTa i CborogHi, ockinbku ¢inocodia rymaHiamy — Le yHiBepcyMm ftoAcbKoro B
camomy byTTi i ByTTA NntoacbKoro yHiBepcymy, Lie CUMBON €AHOCTI abCOMIOTHYIX | BULLMX LiIHHOCTEN, CUMBON
Bipu i cBO6OAM, NIOAAHOCTI | NpOrpecy, KOHTVHYasnbHa AiianeKkTka ManbyTHbOro.

BucHoBKN.

B po6oTi BrokpemsneHi npuHumnu ¢inocodpcbko-aHTPONONOriyHOT TpaauLii y nepios eBponericbKoro
BinpogaeHHa Ta 3anpornoHoBaHa BignosiaHa cxema $inocodpcbkoro aHanisy nogMHO3HABYOI TEMATKKK,
npoBefeHO coliaNbHO-eTUYHNIA Ta $iNnocodCbKO-aHTPOMONOTiYHUIA aHaNi3 KOHCTPYKTUBHUX Gopm Ta
NPUHLMMIB NIOAVHOBMMIPHOCTI Ta JIIOAMHOTBOPYOCTI Y EBPONENCHKIN rymMaHicTUuHIn dinocodii XIV-XVI
cToniThb. Big3HaueHo, WO aKkTyaNbHi NO3uULii EBPONENCbKOro (iTanincbKoro) ryMaHiamy-y BeIMYHOMY CTaB-
NeHHi [0 NMIOACLKOT IHAMBIAYaNbHOCTI i, pa3om 3 TUM, [0 NPUPOAN | COoLianbHOro NPOCTOPY B LiIoMy, Y
CNPOMOXHOCTI iHTerpauii KyNbTypHO-OCBITAHCbKMX TpaauLin i GopmMynn «MoLNPEHOro XPUCTUAHCTBAY,
36epiratoTb CBOO KUTTEBY CUJTY B HOBITHiX iHBapiaHTax ¢inocodii niognHu.

'AHomauiﬂ.

Y cTaTTi BUKNafeHi Ta cucteMaT3oBaHi OCHOBHI icTOpMKO-dinocodcbki KoHuenuii gpinocopcbkoi npo-
6nematuKkn NIOAMHN B €BPONENCHKIN ayxoBHi KynbTypi XIV-XVI cT., 30Kpema, y pinocodcbKkux LWyKaH-
HAX y nepiof iTanincbkoro PeHecaHCy Ta CTaHOBNEHHA rPOMAAAHCBKOrO rymaHismy. BugineHo ocHOBHI
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Hanpamkn GopMyBaHHSA IOAVHO3HABYOI TEMATUKK Ta 3'ACOBaHi ronoBHi pucy dinocodii nognHu B pobo-
TaxX BUAATHMX MUCIIMTeNiB nepiody eBponencbkoro BigpoakeHHa XIV-XVI cT., 3anponoHoBaHa aBTOPCbKa
ouiHKa GOpMyBaHHA Ta CTaHOBJIEHHSA NIOAMHO3HABYOI NpobnemMaTKM Ta 3pobneHi KYoBi BUCHOBKM
Wwono po3BUTKY dinocodii nognHn B gyxoBHin Kynbtypi XIV-XVI cT.

'Annotation.

The article presents and systematizes the main historical and philosophical concepts of philosophical
problems of man in the European spiritual culture of the XIV-XVI centuries, in particular, in philosophical
pursuits during the Italian Renaissance and the formation of civic humanism. The main directions of for-
mation of anthropological topics and the main features of human philosophy in the works of prominent
thinkers of the European Renaissance XIV-XVI centuries. The author’s assessment of the formation and
formation of anthropological issues .
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V' THE CONCEPT AND SCOPE OF LEGAL
REGULATION OF THE USE OF ARTIFICIAL
INTELLIGENCE IN HEALTH CARE

MoHnssimms ma o6c¢si2 npasoeo20 pe2yIto8aHHs
3acmocyeaHHs1 Wumy4Ho20 iHmesiekmy y 2asy3i oXopoHu 300poe’s

'Baryshnikov M.R.
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Jikap, 06¢sz, 0XOpOHA 300p08’s, NOHAMMS, NPABOBe pezyIto8AHHS, NPOMOKOJ JIiKY8AHHSH, Cy6'ekm
ny6niyHoi admiHicmpayii, wmyyHul iHmenekm.

'Hoc-raHOBKa npo6nemu. MNpoTArom oCTaHHiX POKiB B YKpaiHi po3no4yaTo po3po6sieHHs KnoYo-
BMX MpPOLECiB Ta peeCTpiB, HEOOXiAHNX ANA iCHYBaHHA iHPopMaUiliHOro cepenoBuLLa y chepi OXOPOHHU
30poB’s, NovyaB GopMyBaTUCA PUHOK BMPOOHNKIB CreLiani3oBaHOro nporpaMHoro 3abesneyeHHs, AKi
3abe3neuytoTb 4OCTYN A0 LieHTpanbHOI 6a3n JaHWX eNeKTPOHHOI CUCTEMM OXOPOHM 310POB'A Ta NiATPUM-
Ky KiHLIeB/X KOPUCTYBauiB y 3ak/lagdax OXOpoHu 30poB'a [1].

AKTYyanbHiCTb CTaTTi TAKOX BM3HAYA€ETbCA 06'EKTMBHOI NOTPeOOI0 BUKOPUCTAHHA LITYYHOTO iHTeNekK-
Ty B MeanuuHi. Lo 3aBaaKky NOCTiInHOMY nporpecy B TEOPETUYHUX Ta NPUKNAAHUX [OCNIAXKEHHAX PO3-
BUTKY LUTYYHOTO iHTENEKTY BCe bifblue Aa€ nikapam Ta iHWNX MeAMYHMM NpaLliBHYKaM 3HauHi nepeBaru
Yy NiKyBaHHi Pi3HOMaHITH1X XBOPOO, B TOMY UMCAi TaKUX AKi BBaXKaNMCA [O 3aCTOCYBaHHA LUTYYHOTO iHTe-
NEKTY HEBUNIKOBHUMM.

AHani3 octaHHix gocnigKeHb Ta ny6nikauin. Jo npobnemMn 3acToCyBaHHA TEXHOJOTIN LWTYYHOrO
iHTenekTy anA notpeb NPaBOBOro perynoBaHHA MeAWYHOI ranysi 3sepTtanu yBary BueHi B. lanyHbko,
B. Mapuwan, C Binnik, O. 3aapHuii, H. Mpaic, M. KpicHik, A. TpiH6epr, A. ATabekos, O. AcTpeboB Ta iH. MpoTe
BOHW 6e3nocepenHa OO aHani3oBaHUN Hamu NPobNeMaTVKN He 3BepPTaNncs, a 30CepeKyBaTh CBOI 3y-
CUNNA HakbINbLI 3aranbHUX YK CNelianbHMX BUKNMKAX.

MeTa cTaTTi nonArae B Tomy, LWo6 Ha OCHOBI Teopii NpaBa, Teopii iHbopMmaLifiHOro Ta MeanYHoOro npasa,
nornsAgais Ha Lo NpobneMaTrKm BYEHKX, @ TaKOXK HaLiiOHaNIbHOTO i Mi>KHapOAHOro 3aKOHOAABCTBA 3'ACY-
BaTV MUTAHHA KaTeropuyHOro pPo3yMiHHA Ta 06CAry NpaBoOBOro peryntoBaHHA BUKOPUCTaHHI LTYYHOrO
iHTENEeKTY B MeANLWHI.

Buknag ocHOBHOro martepiany. 3rifHo i3 CTOBHMKOM YKpaiHCbKOI MOBU «MOHATTA» — Lie ofHa i3 dopm
MUCNIEHHA, pe3ynbTaT y3arafibHEHHA CYTTEBMX O3HaK 00'eKTa AiICHOCTI; PO3YyMiHHA KUMCb YOro-Hebyab,
LLIO CKN1a/IOCA HA OCHOBI AAIKMXOCh BiJOMOCTEW, BNAaCHOro AOCBiAY; AYMKa NPO LWo-HebyAab, Nornag Ha Wwochb;
CYKYMHiCTb NOrnagis Ha Wo-Hebyab, piBeHb PO3yMiHHA Yorochb. [2]. B cBolo Yepry nig kateropieto «ob6car»
PO3yMIETbCA PO3MIp, BeIMUMHA Yoro-Hebyab; 3MicT Yoro-Hebyab 3 nornagy Noro BefIMUUHM, KiflbKiCHOTo
BMPaXeHHs i T. iH.; 06CAr WKiNbHOT Nporpamu; Knac npeameTiB, KOXHMWI 3 AKUX Ma€ 03HakKM, 3adikcoBaHi B
MOHATTI; MeXi, Kono yoro-Hebyab [3].

3rigHo i3 BpUTaHCbKOK eHUMKNoNei€o WTYUYHWIA IHTeNeKT — Le 34aTHICTb LudpoBoro komn'rotepa
abo poboTa, KepoBaHOro KOMM'IOTEPOM, BUKOHYBATV 3aBJlaHHSA, 3a3BM1Yall NOB'A3aHi 3 PO3YMHUMM iCTOTa-
mu. Lleln TepMiH YacTo 3aCTOCOBYIOTb 10 NPOEKTY PO3POOKM CUCTEM, HafliNEHNX iHTeNeKTyalbHUMMK NPo-
Luecamu, xapakTepHMW A1 N0fen, TakuMmn AK 34aTHICTb MiPKYBaTH, BiKPMBATU CEHC, y3arajbHIOBaTh
abo BUMTUCA Ha MUHYNOMY JOCBiZi. 3 MOMEHTY Po3BUTKY UndpoBoro komn'totepa B 1940-x pokax 6yno
NPOAEMOHCTPOBAHO, O KOMMN'IOTEPU MOXKHA 3aMporpamMyBaTh Aj1f BUKOHAHHA fyXKe CKNagHWX 3aBAaHb —
Hanpuknag, BUABMEHHA AOKa3iB MaTEMAaTUYHUX TeopeM abo rpu B LLIAXM — 3 BEJIVKO MalCTepPHICTIO. Tum
He MeHLL, He3BaXkatoum Ha NOCTIMHWIA NPOorpec y WBMAKOCTI 06pobKM KoMmn'toTepa Ta 06’'emy nam’ATi, AoCi
He iCHY€e nporpam, siki Mornu 6 BiaANoBigaTh NIOACHKIN THYYKOCTi B 6inbl Wnpoknx chepax abo B 3agayax,
AKi BMMaratoTb 6arato NOBCAKAEHHMX 3HaHb. 3 iHWOro 60Ky, fAeAKi NporpaMu JOCATN PiBHA NPOAYKTUB-
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HOCTIi NTIACbKNUX eKcnepTiB i npodecioHaniB y BUKOHaHHI NEBHNX KOHKPETHUX 3aBAaHb, TOMY LUTYYHUIA
iHTeNeKT y LboMy OOMeXeHOMY 3HAUeHHI MOXHa 3HaNTX B TaKUX Pi3HOMaHITHMX AofaTKax, AK MeanyHa
AiarHOCTNKa, KOMM'IOTEPHI NOLLYKOBI CMCTEMM Ta PO3Mi3HaBaHHA ronocy um pykonuc [4].

Cnig BigokpemnTn 3aranbHO ¢inocodCbKy Ta CyTO HPUANYHY iNOCTach WTYYHOrO iHTENEKTY, AK de-
HOMeHY Ta ABMLLA. B Ton yac, AK neplua AK NpaBUIO He € NpeaMeTOM JOC/iAXeHHA opucnpygeHLii, came
Apyra € NpakTMYyHO HeOOXiAHUM NpeaMeToM ANA focnigKeHb. OTe, BaXK/IMBUM € He BU3HAYeHHA Camoro
LUTYYHOrO iHTENEKTY, CTyNeHA NOro PO3BUTKY, 3arpo3 And LMBini3adii, Wo € BaKNUBMMW MUTaHHAMM, ane
TaKUMW, WO AaneKko BUXOAATb 3a MeXi npeameTy Uiei cTaTTi. Ha npakTtuui, topnct notpebyoTb NpoCcTmx
Ta HenepeobTAXKEHNX TEPMIHONOTIE NPOrpaMyBaHHA pilleHb, NPUKIAZAOM YOro MOXe CNyryBaTu CTaTTs
«3HaYeHHSA LUTYYHOTO IHTeNEKTY ANA PUANYHUX gocnigHuKie» M. LUnankod [5].

B YKpaiHi npaBoBe perynoBaHHA CUCTEMY OXOPOHU 300POB'A 3AINCHI0ETbCA KOHCTUTYL €0 YKpaiHy,
OcHoBaMu 3aKOHOABCTBa YKpaiHU NPO OXOPOHY 340p0B'A, 3akoHamu YKpaiHu «[1po 3abe3neyeHHs caHi-
TapHOro Ta enifemMiyHoro 61arononyyya HaceneHHs», «Mpo 3axMCT HaceneHHsA Bifl iHPeKLiNHNX XBOPOO»,
«Mpo 3anobiraHHA 3axBOPIOBaHHIO Ha cMHAPOM HabyToro imyHozediuuty (CHIJ) Ta couianbHUn 3axmuct
HaceneHHs», «[1po 60poTbOY i3 3aXBOPIOBAHHAM Ha Ty6epKynbo3», «[1po ncuxiaTpnyHy gonomory, «[po
nikapcbKi 3acobm» Ta iHWUMN 3aKOHOAABUYMMM aKTaMK, NPUIAHATUMM BigNoBiAHO A0 HUX. Tak, cTaTTa 49
KoHcTuTyuii YKpaiHu rapaHTye NpaBO KOXKHOTFO Ha OXOPOHY 340POB’A, MeAWMYHY AOMOMOryY Ta MefuyHe
CTpaxyBaHHsA. [lepaBa CTBOPIOE yMOBU ANnA ePeKTUBHOrO i JOCTYNHOro AnA BCiX rpoMagsH MenyHo-
ro o6cnyroByBaHHA. Y AepXaBHUX i KOMyHaNbHMX 3aKNafax OXOPOHM 340POB’A MefMyHa Jonomora Ha-
[aeTbca 6e30M1aTHO; iCHYoUa MepeXka TaKMxX 3aknafiB He Moxe O6yTu ckopoueHa. KoxHa ntoguHa Mae
NPUPOAHe HeBid'EMHe i HemopyLIHe NPaBO Ha OXOPOHY 340poB'A. CycninbCcTBO | AepXkaBa BigNoBigaNnbHi
nepeg cyyacHUM i ManbyTHIMM NOKONIHHAMM 3a piBeHb 3[0POB'A | 36epexeHHA reHodoHAY Hapoay YKpa-
THW, 3a6e3neyyoTb NPIOPUTETHICTb OXOPOHU 3A0POB'A B AiANbHOCTI Aep»aBy, MNOAINWeHHA YMOB npaL,
HaBYaHH#A, NOOyTY i BiANOUMHKY HaceneHHs, pO3B’A3aHHA EKONOTiIYHNX MPOo6SIeM, BLOCKOHANEHHA Meny-
HOI JlONOMOrK i 3aNPOoBaJXeHHA 30POBOro Cnocoby XuTTa [6].

OcHoOBWM 3aKOHOAABCTBa YKpaiHM MPO OXOPOHY 340POB’A BM3HAualoTb NPaBOBi, OpraHi3auiiHi, eKOHO-
MiYHi Ta couianbHi 3acagn OXOPOHM 340POB’A B YKpaiHi, perysntoTb CycnifibHi BIQHOCMHNW y Ui ranysi 3
MeTOo 3abe3neyeHHsA rapMOHIHOIO PO3BUTKY Gi3MYHKX i LYXOBHUX CUJ1, BUCOKOT NpaLe3faTHOCTi i 10B-
rofliTHbOro aKTUBHOTO »KUTTA FPOMAZAH, YCYHEHHsA $aKTopiB, WO WKIANMBO BNAMBAKOTb Ha iX 300pOB'A,
nonepeakeHHs i SHWKEHHSA 3aXBOPIOBAHOCTI, iHBaNiAHOCTI Ta CMEPTHOCTI, MOMINWEeHHA CNagKoBOCTi [7].

LLlo cTocyeTbcA HaWOro AoCAifXeHHA To crieyiaibHUM HOPMATUBHO-NPABOBMM akTOM € KoHuenuiA
PO3BUTKY €NeKTPOHHOI OXOPOHK 340poB’A (2020 p.) Mig AKOK PO3YyMilOTb €KOCMCTEMY FAPMOHIYHMX Ta
B3aEMOMNPUAHATHUX iHGOPMALINHMX BIZHOCUH YCiX yYaCHUKIB MeAMUYHOro cepedoBULLa AepKaBu, AKi
6a3yoTbCA Ha EKOHOMIYHO edeKTUBHOMY Ta 6e3neyHOMY BUKOPUCTaHHI iHGOpMaLiiHO-KOMYHiKaLiiHUX
TEXHOJOriN, CNPAMOBAHMX Ha MIATPVMMKY CUCTEMU OXOPOHM 340POB’A, BK/OUYAUM MeAMYHI MOCyry,
nNpodinakTMYHUA HarNAa4 3a 340POB’AM, MeIYHy NiTepaTypy Ta MeAMYHY OCBITY, 3HAaHHA Ta AOCHigXKeH-
HA. 30Kpema Ana ocArHeHHsA meTu KoHuenuis po3BUTKY efleKTPOHHOT OXOPOHYM 300poB'A 6a3yeTbcsA Ha
nigxofax LWoAo0: BUKOPUCTaHH:A nepeBar 06pobKu BeIMKMX AaHNX Ta iIHTENEKTYanbHUX CUCTEM A NPO-
rHO3yBaHHA MOTPeb OXOPOHW 3[0POB’A, NNaHyBaHHA pecypciB y coepi; 3abe3neyeHHs iHbopmaLinHOT
6e3neKkun Ta 3aX1CTy iHGopMaLii i NepCcoHanbHKX faHKX, 30KpeMma 3 ypaxyBaHHAM BUMOT 3aKOHiB YKpaiHu
“Mpo 3axucT iHpopmaldlii B iHdopmaLiiHO-KOMYyHiKaLiliHMX cnctemax’, “IMpo 3axncT nepcoHanbHUX AaHUX’,
iHLWX HOPMaTMBHO-MPABOBYX aKTIB Y BKa3aHil cdepi, a Takox PernameHTy €Bponelicbkoro MapnameHTy
i Pagu (€C) 2016/679 Big 27 KBiTHA 2016 p. Npo 3axuUcT Gi3MYHKX 0OCi6 Y 3B'A3KY 3 onpaLloBaHHAM nep-
COHaNbHWX JaHUX i NPO BiNbHWI PyX TaKUX faHWX Ta NpoO ckacyBaHHA AupekTtnsu 95/46/€C. Peanizauii
aHani3oBaHOT KoHUenUii €: 3ab6e3neyeHHA HenepepBHOCTI Ta CTaNOCTi NOAITUKIM 6e3neKu i 3axncTy iHpop-
MaLjii Ta MepCcoHaNbHUX JaHUX; NPOBeAEHHA aHani3y Ta YAOCKOHaNeHHA iCHyunX iHpopmaLiniHO-KOMy-
HiKaUiNnHUX cMCTeM | peecTpiB y chepi OXOpOHM 300POB’s; BU3HAUEHHA BUMOT 4O PO3pObBNeHHA CepBiciB
€NEeKTPOHHOI CUCTEMY OXOPOHW 300POB’A, KOHTPOJHO 3a AKICTIO PO3pP06NEHOro GYHKLIOHaNY; PO3LIKpPEeH-
HA PYHKLIOHANbHMX MOXNMBOCTEN efIeKTPOHHOT CUCTEMY OXOPOHM 30POB'A, @ TAKOX PO3BUTOK iHCTPY-
MEHTIB 1A NPOAOBXeHHA pedopmun diHaHCYBaHHA CUCTEMM OXOPOHK 300POB's; GOPMYyBaHHA EQNHOTO
MeAnYHOro iHbopmaLifiHOro NPOCTOpY; BUKOPUCTAHHSA NePefoBUX MiXKHAPOAHUX MeANYHIX Ta iIHpopmMa-
LiHNX CTaHAAPTIB; MOCUIEHMI PO3BUTOK CUCTEM NIZTPUMKM KITIHIYHUX pilleHb, NepCcoHanizoBaHOI Meau-
UWHW, TeneMeauLnHN, CMCTeM st 06pO6KM BENMKNX AAHUX, LUTYYHOIO iHTENEKTY - iHXKeHepHOI 06pO6KM,
BMKOPUWCTaHHA Ta 3400yTTA HOBMX 3HaHb (MifgKkpecneHo Hamu. M.B.). [1]/

3BepHeMOCA MM TakKoXK JO Teopii MpaBa o4O NigHATTA NPOBIAHOI AA HAWOro MiApo34iny KaTero-
pii NpaBoBe peryntoBaHHA. TepMiH peryntoBaHHA NOXOAUTb Bif nat. regulo — “npaBnno” Ta 03Hayae “yno-
pPAOKYBaHHA, MPYBEAEeHHA YOrocb y BiANOBIAHICTb 3 ynmoch”. [1ig NpaBoOBMM perynioBaHHAM PO3YyMiloTb
CYKYMHICTb Pi3HOMaHITHUX GopM i 3acobiB OPUANYHOIO BMIMBY fepaBy Ha NMOBefiHKY YYaCHUKIB Cy-
CNiNbHNX BIAHOCWH, L0 3[iNCHIOETbCA B iHTepecax JII0AMHM, MEBHOMO KONIEKTUBY Y/ CyCMiNbCTBa B LiIOMYy
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3 MeTO MiAnopPAAKYBaHHA NOBEAiIHKM OKpeMUX Cy6'eKTIB BCTAaHOBIEHOMY B CYCMiNbCTBI NPaBOMNOPALKY.
MpaBoBe peryntoBaHHA — Lie LinecnpAMOBaHWIA BMMB NpaBa Ha CYCnifbHi BIAHOCUMHM | NOBediHKY ocib 3
METOH0 X BMNOPAAKYBaHHA 3a JOMOMOIOl0 CUCTEMU CrelianbHMX puandHnx 3acobis. Mpegmetom npa-
BOBOIO PerynioBaHHA € CyCMifibHi BIGHOCMHW — €KOHOMIiYHi, MOMITUYHI, KYNIbTYPHi, HaLiOHaNbHi, penirinHi,
AKi NoTpebytoTb NPaBOro BMNBY, BOHW € BOSIbOBMMU, 06’EKTUBHO NOTPebYoTb BNMBY 3 OOKY fiepKaBu Ta
MatoTb YiTKO BM3HaueHWI 3micT. [Jo cdepu npaBOBOro perysoBaHHA BXOAATb BifHOCKHIY, WO: Bijobpaxa-
I0Tb AK iHAMBIAYyanbHi iIHTepecK Nofew, Tak i 3arafbHi iHTepecK CyCcninbCcTBa B LLiSIOMY; peani3yloTb B3aEMHI
iHTepecn BCiX il y4aCHUKIB, KOXHUI 3 AKX AEe Ha NEBHUN YTUCK CBOIX iHTEpeCiB 3a4nA 3af0BONEHHS iH-
TepeciB iHLWOro; NOTPebyoTb AOTPMMAHHSA NEBHUX NPaBU NOBefiHKM, 060B'A3KOBICTb AKUX NigKpinaeHa
cunoto gepxasu. NepepaxoBaHUM O3HaKaM BigMoBiAalOTb Taki BUAM CyCMiNbHUX BIAHOCWH: BigHOCHHN
nofen, nos’a3aHi 3 06MiHOM LiHHOCTAMM (AK MaTepianbHMMK, TaK i HemaTepianbHUmK). TyT noTpeba y
NpaBOBOMY perysoBaHHi BYpa)keHa HalmnoMiTHiLle, afxe y B3aEMONPUNHATHOMY OOMiHi 3aLlikaBneHi AK
oKpemi ocobu, TaK i cycninbCTBO B Linomy [8].

Ha Hawy aymKy cycninbHi BigHOCUHW Y cdepi BUKOPUCTaHHA LITYYHOTO iHTeNEKTY Y chepi OXOpOoHM
3[10POB’Al € TAKNMU L0 OAHO3HAYHO MiASAraloTb MPaBOBOMY pPeryntoBaHHi. A 06CAr Ta MeXi Takoro pery-
NoBaHHA NOTPebyoTb BUPOO6EeHHA YHiGikoBaHKX NiAXOAiB Ta NpaBu B NepLUy Yepry Ha Mi>kHapoaHOMY
piBHi, 30KpeMa 3aBAAKM 06’€AHaHHIO 3yCUIIb B AiANIbHOCTI NPOGINbHUX MiXKHAapOAHMX acoLiauiln B ranysi
iHdopmaLinHOro Ta MegMUYHOro NpaBa 3 BUKOPUCTAHHAM HalKpaLyMx HalioHanbHMX NPaKTUK 33418 no-
KpalLleHHA NONOXeHHA MaLieHTIB Ta BCiX 3alikaBneHnx CTopiH B CBiTi.

BucHoBKuM: Yce BuLLe BUKNaeHe Aa€ MOXKMBICTb 0pOPMIIOBATM HaCTYMHI y3arafibHeHHA Woo no-
HATTA Ta 06CAry NPaBOBOro PeryntoBaHHA 3aCTOCYBaHHSA LTYYHOrO iHTENEKTY Y rasly3i OXOPOHU 300pOB'A

— WTYYHWI IHTENEKT Yy rany3i OXOpoHW 300POB’A — Lie 34aTHICTb undposoro komn'totepa abo poboTa,
KepOoBaHOro KOMMN'IOTepPOM, BUKOHYBATW iHTeNleKTyanbHi 3aBAaHHA, AKi 3a piBHEM CKNagHOCTI Ha-
6nMKaTbCA UM NEePEBULLYIOTb PO3YMOBI 3[iOHOCTI NlikapiB Ta NepcoHany 3abesneyeHHA NikyBasb-
HOro npovwecis;

— Ha AaHOMYy eTani PO3BUTKY TEXHIKW, OPUANYHOT HAyK/ Ta 3aKOHOAABCTBA WTYYHWI IHTENEKT y ranysi
OXOPOHV 300POB’A BUKOPUCTOBYETLCA Y BY3bKOMY MOr0 PO3YMiHHI, AK JOMOMIMHUIA YNHHUK 3a6e3-
neyeHHA npoLecy NikyBaHHA Ta 6e3nocepefHil iIHCTPYMEHT po3po6sieHHA NiKiB, MPOTOKONIB NiKy-
BaHHA, 34iMICHEHHA NiKyBaNbHMX MNPOLeAyp NiJ KOHTPOSieM BYEHNX, JlikapiB Ta iHLIOro MeguyHoro
nepcoHany;

— 3[AiMCHIOBATM CaMOCTIVHWI NiIKyBaHHA NaLi€HTIB LWUTYYHWNI IHTENEKT Ha CbOrOAHIWHbOMY eTani pos3-
BUTKY TEXHIKW Ta lopucrpyaeHLil HeMae MOXINBOCTI, afje BiH He YCBIAOMIIIOE e CBOI Aii, Bianosig-
HO He MOXe HeCTU HisIKOI BignoBifanbHOCTI 3a HECNPUATIMBI UMM HeGe3neyHi Ans XUTTA | 30opoB’a
Maui€HTIB HACTIAKWX;

— WTYYHWI iHTeNeKT 06’eKTMBHO Nignagae nig npaBoBe perynioBaHHA, afke 3adinae BaXvBi Npak-
TUYHO JNA BCiX rPOMafAH CycninbHi BigHOCMHMW y chepi MeanuUnHK, agKe XOAHWUI NauieHT AKNA
OTPUMYE MefMYHY JOMOMOrY He MOXe YHUKHYTU npouecy undpoBsisalii BUCOKOro iHTeneKkTyasb-
HOrO PiBHA, He BPErytoBaHHA AKOro HOPMM NpaBa MOXe NPUBECTY ANA Hebe3neYHUX AN XKUTTA i
300POB'A MaUieHTIB HAC/IAKIB;

- cyb’eKTaMmm NpPaBOBOro perysioBaHHA aHani3oBaHi cdepi € BUeHi MeanKY, NiKapi NPakTUYHO YCix
cnevianizadii, MONOALWNIA Ta IHWNA MEAMYHWIA NEPCOHA, @ TAKOX YCi Cy6'eKTr NybRiYHOro agMiHi-
CTPYBaHHA AKi 3alIMalTbCA MUTAHHAMN OXOPOHM 340POB’S;

— 06CcArom NPaBoOBOro PerynioBaHHA WTYYHO iHTENEKTY € CycninbHi BifHOCMHU AKi BUHUKaIOTb B Ha-
CTYMNHUX OCHOBHUX Chepax: po3pobKy HOBMX NiKiB; y3araibHEHHA MeAMYHOT AOKYMeHTaLIT; AigXunTa-
ni3auii AK ny6AiYHOro iHCTpyMeHTY B3aEMOJIi NaLieHTiB MeaNYHMX 3aKnadiB Ta Nikapis; NpoBeAeHHsA
MeJMNYHMX 06CTEXEHb NaLieHTIB; 30iNCHEHHSA I'PYHTOBHOIO 6araTorpaHHOro nepeBipKy pe3ynbTaTtiB
aHani3iB; NpoOBeAeHHA CKNagHMX onepaLilt; MPoBeAEHHSA MicnAonepalinHuX Ta peaHiMauinHnX 3a-
XOpAiB; 4OMOMOTra Y NjlaHyBaHHi NPOTOKOJIB NiKyBaHHSA Ta 30POBOro CNOCO0Y XUTTA.

OTXe, NpaBoOBe perynoBaHHA 3aCTOCYBaHHA LUTYYHOrO iHTENIeKTY Y rafay3i OXOpPOHU 340POB'A e Cy-
KYMHICTb NPaBOBOI AiANbHOCTI NPaKTUYHO YCiX Cy6’eKTiB MybniuHOT agMiHiCTpaLlii, BUeHWX, likapis Mefny-
HOro NepcoHany Ha OCHOBI peanisalii HOpM NpaBa, AKi BUKOPUCTOBYIOTb 3aCO6U LUTYYHOTO iHTENEKTY ANA
pO3pOo6KM HOBUX NiKiB, BUPOONEHHSA Ta 3aCTOCYBaHHA MPOTOKONIB NiKyBaHHA, 3MiNCHEHHA onepadil Ta
IHLWWX MefUYHKX Npoueayp.

'AHomauiﬂ.

B cTaTTi 3'AcOoBaHO 06CAT Ta PO3KPMTO MOHATTA MPABOBOrO PErysoBaHHA 3aCTOCYBaHHA LITYYHOro
iHTeneKTy y rasysi oXopoHu 380poB’Aa. [loBeAeHo, Wo 06CArOM NPaBOBOrO PerysoBaHHA LWTYYHO iH-
TeNeKTy € CYCninbHi BIZHOCUHM AKi BUHUKAKOTb B HACTYMHUX OCHOBHUX chepax: po3pobKu HOBUX NiKiB;
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y3arajnbHeHHA MeANYHOI AOKYMeHTaUil; Aigxutanisaudii Ak ny6niyHoOro iHCTPYMeHTY B3aeMofii NaLieHTIB
MeAMYHMX 3aKnafiB Ta Nikapis; NpoBeAeHHA MeAUYHMX 06CTeXeHb NaLieHTIB; 30iACHEHHSA I'PYHTOBHOIO
6araTorpaHHOro nepeBipKu pe3ynbTaTiB aHani3iB; NpoBeAeHHA CKNagHUX onepawiii; NnpoBeAeHHA nicna-
onepawinH1X Ta peaHiMauilHMX 3aX0AiB; AOMOMOra y NniaHyBaHHI MPOTOKONIB NliKyBaHHA Ta 340POBOro
Cnocoby »MTTA. 3p0ONEHO BUCHOBOK, WO MPaBOBE perynioBaHHA 3aCTOCYBaHHSA LUTYYHOrO iHTENeKTy y
rany3i OXopoHu 300POB’s Lie CYKYMHICTb MPaBOBOI AiANIbHOCTI NPaKTUYHO YCixX Cy6'eKTiB Ny6niyHOT agmi-
HicTpaLil, BUeHUX, NiKapiB MeAMYHOro nepcoHasny Ha OCHOBI peani3alii HOpM NpaBa, AKi BUKOPUCTOBYIOTb
3acobu WTYYHOrO iHTENEKTY AnsA po3pOo6KM HOBUX NiKiB, BUPOOSIEHHA Ta 3aCTOCYBaHHA NPOTOKOIB NiKy-
BaHHSA, 3[iNCHEHHA onepawi Ta iHWKX MeAUYHNX NpoLeayp.

'Annotation.

The article clarifies the scope and reveals the concept of legal regulation of the use of artificial intelli-
gence in the field of health care. It is proved that the scope of legal regulation of artificial intelligence is
public relations that arise in the following main areas: development of new drugs; generalization of med-
ical documentation; digitization as a public tool for interaction between patients of medical institutions
and doctors; conducting medical examinations of patients; implementation of a thorough multifaceted
verification of test results; conducting complex operations; conducting postoperative and resuscitation
measures; assistance in planning treatment protocols and a healthy lifestyle. It is concluded that the legal
regulation of the use of artificial intelligence in health care is a set of legal activities of almost all public
administration entities, scientists, medical personnel based on the implementation of legal norms that
use artificial intelligence tools to develop new drugs, develop and application of treatment protocols,
operations and other medical procedures.
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W THE PLACE AND ROLE OF THE
ADMINISTRATIVE AND LEGAL STATUS
OF CIVIL SOCIETY ACTORS IN THE
SYSTEM OF ENSURING FAIR AND
EFFICIENT JUSTICE IN UKRAINE

Micue i ponb aOmiHicmpamueHoO-rpasoeo20 cmamycy
cy6’ekmie 2poMadsiHCbLKO20 cycnisibcmea 8 cucmemi 3abe3neyeHHs
cripasedsiugo20 ma eghekmueHo20 npaesocyoosi 8 YKpaiHi
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Knioyoei cnoea:
aoMiHicmpamusHe Npago, 2poMaocbki 06'€OHAHHSA, 2POMAOSHCbKE CYCNinbCmao, Npoyec, Cyou.
Cy004YUHCMBO,

'Hoc-raHOBKa npo6nemu. Knoyosum npiopntetom YKpaiHM Ha LWNAXYy AO €BPOMNENCbKOro pe-
bopmyBaHHA € NobynoBa BIAKPUTOrO CyCnifbCTBa, WO [03BOMUTD il yTBEPAUTU 3arafibHOEBPONENCHKI
LiHHOCTI Ta JONYyYNTU A0 YNpPaBfiHHA OepXKaBol rPOMafAHCbKe CyCniNbCTBO, AKOMY OCTaHHIM 4acoMm
npuainaetbca Bce 6inble ysarn. Came NUTaHHA NOOYAOBY FPOMaZAHCHKOrO CyCMifibCTBA € OAHMM i3 Hail-
aKTyanbHiwwx B YKpaiHi. He € BUKNOUEHHAM i3 LibOoro npasuia € HEOOXiAHICTb cnpaBeanunBo i eheKTMBHO
3abe3neyeHHA CyoouMHCTBA B YKpaiHi, AKe Ha CyyaCcHOMY eTani pO3BUTKY HaLIOi fepaBu NepexnBae
npotec He 6e360/iCHOro YAOCKOHANEHHS.

AHani3 octaHHiXx gocnigKeHb Ta ny6nikauiil. B ocHoBYy focnigkeHHA nArnm poboTn HayKoBLiB BUe-
HUX y ranysi agMiHiCTpaTMBHOrO NpaBga, a came B. ABep’AHoBa, O. baHagypku, B. beB3eHka, O. be3nanosoi,
lO. buTtaka, B. TanyHbKa, B. lapalyyka, I1. [ixTieBcbKoro, A. IBaHuLyKa, B. 3yn, |. TonocHiueHka, C. KiBanosa,
B. Konnmakosga, T. Konomoeup, A. Komsioka,O. KyabmeHko, P. MenbHuKa, O. YnbAHOBCHKOI Ta iH. [TpoTe, 3a-
3HaueHi BUeHi 6e3nocepeaHbO [0 NUTAHHA MicLA | poni FPOMafAHCbKOrO CyCniNibCTBa B CUCTEMI CylOBOI
BMaAu He aHani3yBanu, a 3ocepedrKyBanu CBOI 3ycunsiA Ha 6inblu 3arafnbHUX Yn crelianbHUX BUKIIMKAX.

Buknag ocHoBHOro martepiany. [lo6yfoBa rpomMaaHCbKOro CycnifibCTBa Ta MOro 3anyyeHHs 4O
YyNpaB/iHHA JepXaBolo € BaXKNIMBOK CKaJOBOK AEMOKPATUYHOI fepkaBn. Came rpoMadaHCbKi iHCTUTY-
T MatoTb 3AiICHIOBaTY 3abe3mneyeHHs Npas Ta cBOOOA rpoMafsH, akTMBHO yXBastoBaTh yyaTb B yrpaB-
NIHCbKMX PilLEHHAX, KOHTPOJIIOBATV OPraHu AepKaBHOI BflaAy He AAl0UN it MOXKIMBOCTI HElO 3/10BXKMNBaTHU.
HabnwmxeHicTb 4O rpoMagsHCbKOro CycninbCTBa, MOCTIMHUIA Aianor 3 NOoro iHCTUTYTaMu CNPUAE yTBep-
IPKEHHIO NEriTUMHOCTI ilepKaBy, 3MEHLLYE CMPOTMB 3 6OKY CyCcniNbCcTBa i Halae MOXAUBICTb peanisadii 06-
paHol cTpaTeril fep»KaBHOro ynpasniHHA. KpiM TOro, y Taknux yMOBaXx iHCTUTYTM FPOMafAAHCbKOro cycnifb-
CTBa NOCTalOTb NEBHUMW «JIEMTUMALINHUMN NOCepefHKaMU», AKI MiABULLYIOTb AepXKaBHY NeriTMMHICTb
[1, c. 93]. LLlooo BU3HaYyeHHsA 3MiCTy Ta MiCLA rPOMadAHCbKOro CyCniNbCTBa B yNpaB/iHHI fep»KaBoto ce-
pen HayKoBLiB BiOyBaloTbCA 3HAUHI AMCKYCil. Tak, rpoMagsHCbKe CyCcninbCTBO — Lie CYCNiNbCTBO, B OCHOBI
AKOTO NIEXKUTb pO3rajly>KeHa Mepexka HesasleXXHUX Bif AepaBu iHCTUTYLIN, 06’eaHaHb Ta opraHisadii,
CTBOPEHNX CaMVMW TPOMaAAHaMN 151 BUABNIEHHA 1 34iMICHEHHA Pi3HMX FTPOMaACbKUX iHiLiaTUB, 3a0BO-
NEHHA CBOIX CYCMiibHMX NOTPeb Ta 06CTOBAHHA KONEKTUBHUX iHTepeciB [2].

MpaBHMKK 3 Teopii AepaBK Ta NpaBa BBaXaloTb, WO rPOMafAHCbKe CYCMiNbCTBO — Lie opraHisauis
BiNIbHUX i PIBHOMPaBHMX iHAUBIAIB, CIM'1, KNaciB, iHWMX CcOLiaNbHUX rPYyN i MPOLAPKIB, KOXHOMY 3 AKMX
LepKaBa 3abe3neyye PUANYHO PiBHI MOXINBOCTI 6YTW BNaCHUKaMK, KOPUCTyBaTUCA cBobogamm y npo-
Leci BUpOoOHMULTBA i po3nofiny MaTepianbHux 6nar, MaTi HaginHuiA codianbHUin 3axuct [3, c.11]. A couio-
JIOM BBaXaloTb, O rPOMaAAHCbKe CyCrifibCTBO — Lie acouiallifl BilbHUX rPOMaAAH, AKi B3aEMOLIOTb MiXK
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o600 BMKIOYHO Ha I'PYHTI BMlAaCHMX iHTepeciB, NPaBOBUX HOPM i CMiNbHO NMOFOAXKEHUX Y BUPOOIEHUX
perynaTtopis (komnpomic Towo). [oHATTA «rpoMafgAHCbKe CYCMiNbCTBO» XapaKTepU3ye LiniCHICTb Cyc-
NiNIbHOrO XNUTTA BiAHOCHO MOAITUYHUX CTPYKTYP, NepenyciMm Aep>kaBu. poMasaHCbKe CycninbCTBO NO-
€AHYE €KOHOMIYHi, coLianbHi, KyNnbTypHi, JYXOBHi, POANHHO-NOBYTOBI BifHOCKHN Ta IHCTUTYTK, @ TaKoX
nepenb6ayae nesHi cBob6oaw, NpaBa Ta 060B’A3KN 0COOUCTOCTI AK HeOOXiAHI YMOBM ii CTBEpAXKEHHSA Ta Ca-
Mopeani3auii B rpomMafCbKOMY KUTTI.

MMOHATTA gepaBu Ta rPOMAAAHCbKOIO CYCMiNibCTBa TEOPETUYHO PO3USIEHOBYIOTb LiflICHUN colianb-
HWU OpraHi3M Ha ABi B3aEMOMOB'A3aHi Ta B3aEMOOOYMOBJIEHI CTOPOHU — MOMITUYHY i colianbHy cdepy
XntTA [4, c. 108]. O. MeTpnwm 3a3HaumMB, WO KOXKEH TPOMAAAHNH MAE PO3YyMITK, WO caMe Bi HbOro 3a-
NeXnTb BCe, WO BiAbYBaeTbCA B MOro KpaiHi, came BiH dopmye MapnameHT Ta Ypag, obupae MNpesungeHTa.
MpeacTaBHNKM OpraHiB AepaBHOI BNan HeCyTb NepCoHasnbHy BifMoBiAaNbHICTb Nepen KOXHUM YKpaiH-
LieM 3a BMKOHaHHA 3aKOHiB [5, c. 6]. LLle cBoro yacy ApuctoTtenb y CBOIX MpauAaX 3a3HayaB, WO rPOMadaHu
NMOBWHHI MaTW NPUBATHY BNACHICTb, 6y TV PiBHMMU LLIOAO OAVH A0 OAHOTIO, HaAineHi npaBoM 6paTn yyacTb
y 3aKOHOfAaBYOMY i CyfOBOMY npouecax [6, .37 ].

[ilicHO, rpomafAHCbKe CycnifibCTBO aKTUBHO CMpUAE nNpoLiecam MoiTUYHOI AeMoKpaTu3aLlii, HabyTTA
[epPKaBolo O3HaK MPaBOBOI, BiACTOIOOUM MaTepianbHy 1 [yXOBHY HE3aNeXHiCTb IOAVHU Bif AeprKaBu, AOMa-
ralouncb NPaBOBOI FAPaHTIl TAKOI HEe3aNeKHOCTI, 3aXUCTY MPUBATHUX i CYCNifIbHNX iHTepeciB nogen. Pasom i3
TM Ma€ By TV 3BOPOTHUIN 3B'A30K AepKaBHYIX iHCTUTYTIB 3 rPOMAACHKICTIO, OCKINbKM NpaBOBa Aiep:kaBa Mae
pearyBaTu Ha 3anuTu 1 NOTpeby acoLiioBaHOro rPOMaAAHCTBA, BUAABATY BifMNOBIAHI 3aKOHOABYI akTU Ta
CNiAKyBaTy 3a iIX BUKOHAHHAM. [HLUIMMW CNTOBaMM, BOHA Ma€ CTBOPUTI CUTYaLilo NPaBOBOI 3aXULLEHOCTi rpo-
MaasH, cpopmyBaTU CNPUATIVBE NPABOBE Mosie AiA AifNIbHOCTI CTBOPIOBAHMX HAMM FPOMaACbKUX iHCTUTYTIB
[71. 13 meTotO NiABULLEHHSA PORi FPOMaAAHCLKOrO CyCninbCTBa B PisHUX chepax AifanbHOCTI OpraHiB Aep*aBHOI
B/laV Ta OpraHiB MicLLeBOro caMoBpAyBaHHSA, 30KpeMa LOA0 BNPOBagKeHHA pedopMm, Ha MiaTPUMKY iHi-
LiaTMBM FPOMaZCbKOCTI, @ TAKOXK 3 METOI HaNarofKeHHA epeKTUBHOrO Ajianory Ta napTHePCbKUX BiHOCUH
opraHiB iep»aBHol Bfagn, opraHis MiCLLeBOro caMoBpaAyBaHHA 3 OpraHizauiamMm rpoMagAHCbKOro cycninb-
CTBa, Nepeaycim 3 NUTaHb 3abe3neyeHHs NpaB i cBOOOA NIOANHM | rpoMagaHUHA, 6yno 3aTBepakeHo Hadio-
HaNbHy CTpaTerilo CNPUAHHA PO3BUTKY IPOMaAAHCbKOrO CycninbcTBa B YKpaiHi Ha 2016 — 2020 pokw [8].

T. AHIpPINUYK yBaXae, Lo 3anopykKa ycniwHoro GyHKLUioHyBaHHA feMOKpaTii Ta MOAONaHHA MOXNBO-
ro HeraTVMBHOTO BM/IMBY Ha HEl rPOMafAAHCbKOroO CyCnifibCTBa MNOMAra€e HacaMnepeq y XxapakTepi gep»asu,
il 3gaTHOCTi 6T OQHOYACHO CUNBHOID Ta «HABNMXKEHO» A0 FPOMAAAHCHKOrO CycniNbCTBa 3arajiom Ta
rpomafsH 3oKkpema. Takuii CTaH fep»aBu nepefbayace YynHicTb 1o noTpeb rpoMagsHCbKOro CycninbCTaa,
NOLWYK WnsAXiB onocepenKyBaHHA KOHNIKTIB i HafaHHA 36anaHCcoOBaHOIo AOCTYNY FPOMAACLKOCTI 10 yya-
cTi y dopMyBaHHi fepKaBHOI noniTnkum [9].

HapineHHa BianoBigHO A0 3aKOHOAABCTBA YKpaiHU OKpeMUX rpoMafcbKux 06’'egHaHb abo ix npeg-
CTaBHUKIB NeBHO KomneTeHLie y coepi popmyBaHHA abo 3abe3neyeHHsA BUKOHAHHSA X NOBHOBa)eHb
opraHamu fiep>aBHoi Bnagu abo opraHamu MiCLLeBOro CaMOBpPAAYBaHHA CBiAUMUTbL NPO HabyTTA TakMM
06’eaHaHHAMYN FPOMaZAH Ta iX NpefcTaBHUKaMU NyOniYHOro xapakTepy ix gianbHOcTi. To6To NpeacTas-
HUKW rPOMaACbKOCTI Y npoueci peanisadii cBoix nepenbayeHrx 3aKkOHOAABCTBOM MOXK/MBOCTEN Bpatu
yyacTb y NpoBefAeHHi un peanisauii ny6niyHoOi MONiTMKN MOXKYTb peanbHO BNAMBATK Ha yXBalleHHA opra-
HaMu fiep>KaBHOI BNagw ix pileHb. Y 3B'A3Ky 3 uum KoHctutyuinHmin Cyn YKpaiHu BBaXKae, WO JepkaBa
Ma€ NpaBo 3anpoBafXKyBaTy Y TaKMX BMNagKax BiANOBIAHWI KOHTPOSb 3a AifnbHicTi0O 06’€AHaHb rpoma-
[AH Ta iX NpeACTaBHYIKIB i3 MeTOo 3ano6iraHHA BUHMKHEHHIO i B iX AiANIbHOCTI KOPYNUiNHUX PU3MKIB, He-
[ONYLLEHHA HeNpPaBOMipHOro HabyTTA MaTepianbHMX abo HemaTepianbHUX 6Nar, yUYMHEHHA iHLWINX 3110B-
XMBaHb Y peanisauii HagaHux iM Npas WoAo yyacTi B ny6niyHomy ynpasniHHi [10].

[nA Haworo AOCNiAXeHHA TakoX € BaXNMBMM MUTAHHA y4acTi (POMafCbKOro CyCninbCcTBa WoAdo 3a-
6e3neyeHHn cnpaBeannBOro Ta epeKTMBHOro NpaBocyans B YKpaiHi. 3 MeTo nocuneHHsA posi Ta 4oBipu
rpomMafcbKoCTi 0 NpaBocyana Binodysca dopym «paBocyans Ta rpoMagsHCbKe CycninbCcTBo: po3byao-
Ba MapTHePCTBa 3 METOK NMOCUNIEHHA [OBIPY FPOMaACbKOCTI» Y AKOMY MPUAHANN y4yacTb NPeACcTaBHUKN
KpaiH €C, rpomafcbKi eBponencbKi opraHisauii, e 6yno o6rosopeHo Ta HaBefleHi Kpalli NpyKnaamn 3any-
YeHHA rPOMafAHCbKOro CyCninbCcTBa JO Cyf0BOI pedopmu, 3anyyeHHsA rpPoMagAHCbKOro CycninbCcTBa Ao
Hanarog»keHHa fianory 3 yctaHoBamu cygoBoi Bnagm [11].

OcHOBHe NpU3HaYeHHA Cyfly HeynepeaXeHo BUPILLYBaTh BUHMKaoui KoHONiktn. Came Tomy, AK 3a-
3Hauae C. Mpunyubkuii, cynosa Bnaga noTpebye, no-nepliue, couianbHOro KOHTPO 3 60Ky NpefcTaBHN-
KiB CycninbCTBa 3a CMpaBeA/viBUM 3aCTOCYBaHHAM He TiflbKU 3aKOHY, a 1 HOPM MOpani, 3 ypaxyBaHHAM
MicLieBUX TpaamLii i 3BMYaiB, WO CKNanucs, Ta, No-gpyre, 3abesneyeHHsA NpeAcTaBHMKaMK CYCninbCTBa
TaKUX YMOB, fiKi MOXYTb rapaHTyBaTU CyaAAM He3aneXHiCTb Bii HE3aKOHHOMO BMIMBY OOiLiNHNX CTPYK-
Typ i CaMOCTIHICTb Y GOpPMyBaHHi IXHbOro BHYTPILUHbOTrO NepeKoHaHHA B CYAOBIll CNpaBi, came TOMY aK-
TyaSlbHUM € MUTaHHA BU3HAYeHHA CNocobiB Ta MeX COLianbHOrO KOHTPOMO Hagd cyaom. Kpim Toro BiH
e 3a3Hayvae€, Wo KOMMNPOMIC MiX fepXaBoto Ta rpOMaAAaHCbKUM CYCMifIbCTBOM Y MUTAaHHAX OopraHisauii
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Cy[oBOI BNaau Ta 34iCHeHHA NpaBoCcyaaa peanisyeTbca nepLl 3a Bce y GopMi rpomMafsiHCbKOro KOHTpP-
onto. 30Kpema CycninbCTBO peanisyeTbCa Nif yac 34iNcCHeHHA NpaBoCcyaaA Yepes 6esnocepesHio yyacTb
npeacTaBHUKIB TPOMaAAHCbKOro CycninbCTBa (HapoAHMX 3acigatenis, NPUCAKHMX). Kpim Toro rpomag-
CbKUI KOHTPOJb Haf Cy[OBOIO BMafol0 Ma€ 34iNCHIOBATNCA Yepe3 BigKpUTICTb (FacHICTb i BiAKpUTICTb
CYAOYMHCTBA), BOCTYNHICTb [12, c. 237, 242].

B. lopogoBeHKO BBaXag, WO KOHTPOJb FIPOMAACbKOCTI Haf CyAamu MOXKINBUIA 3aBAAKM HAABHOCTI,
no-neplue, rMacHoCTi, BIAKpUTOCTI (NybnivyHOCTi) cyaoBoro posrnsagy; no-gpyre, HAABHOCTI iIHCTUTYTY Bif-
BOAY CyAniB 3a iHiLiaTMBO yyacHUKiB npouecy abo cammx cynfis; No-TpeTe, yyacTi Hapoay B 34iCHEHHI
npaBocyaan Yyepes HapOAHUX 3acigaTeniB i NPUCAXKHUX; | NO-YeTBepTe, BKIOUEHHA A0 cKnagy Keanidi-
KauiHMX KOMICi cyadiB Ta Buwoi pagu octuuii, Kpim Cyaai NpeAacTaBHUKIB OPUAMYHOT FPOMAACbKOCTI
[13, c.24]. ToBHICTIO NiATPUMYEMO BHLLLEHA3BaHUX HAaYKOBLiB. [1icnA 3MiH | AONOBHEHb, YPaxoBYOUM Mix-
HapoaHui JocBif, no 3akoHy YkpaiHu «[po cygoycTpili Ta cTaTyc cyani» ocobnvBa ponb HajaHa came
opraHam rpomMaacbkocTi, Wwob niaBnwnTA piBeHb NpaBocyaas. Tak 6yno cTBopeHo Ta BBeAeHO lpomaa-
CbKY papy pobpouecHocTi (cTaTTa 87) i3 MeToto cnpusaHHA Buwin keanidikauinHii komicii cyaais YkpaiHu
y BCTaHOBJIEHHI BiANOBIAHOCTI cyani (KaHAMAaTa Ha nocagy cyani) Kputepiam npodeciinHoi eTnkn Ta go-
6poyecHOCTI AnA uinen keanidikauiiHoro ouiHoBaHHA. I[poMaacbKa pafa A06POUYECHOCTI CKNAfaETbCA 3
ABaAuATY uneHis [14].

Jo cknagy ui€i Pagn MoXKyTb BXOAWUTW NPeACcTaBHUKU NPaBO3aXUCHMX FPOMAACbKUX 06’eiHaHb, Hay-
KOBL|i-MpaBHMKY, aiBOKaTK, XKYPHanicTu, AKi € BU3HaHMMK paxiBuamun y cdepi cBOEl npodeciiiHoi aianb-
HOCTI, MaloTb BUCOKY npodeciiHy penyTaLilo Ta BifnoBigaoTb KpUTEpPito NOAITUYHOI HEATPaNbHOCTI Ta AO-
6pouecHocTi. Lia Tpomagcbka paga Ma€e npaBo roTyBaThi BUCHOBOK LLOAO BifNOBiZHOCTI 0cO6U Ha nocagy
cyngai. Buwa keanidikauiiHa Komicia cyaniB YKpaiHu yxBantoe MOTMBOBaHE PilleHHSA NPO MNiATBepaAKeHHA
abo HeniaTBepAXKEHHSA 30aTHOCTI cyaai (KaHamaaTa Ha nocagy Cyani) 3aificHioBaTy NpaBocyaaA y Bignosia-
Homy cygi. Ko MpomMaacbKa pafla 4O6POUECHOCTI Y CBOEMY BUCHOBKY BCTaHOBUNA, WO Cyaasa (kaHauaat
Ha nocapy cyani) He BignoBigae Kputepiam npodecinHoi eTKKM Ta Lo6poYecHOCTI, To Buia kBanidikauinHa
KOMicifl cyadiB YKpaiH1 MOXe YXBanuTU pilleHHA Npo NiATBepAKeHHA 34aTHOCTI Takoro cyadi (kaHauaaTa
Ha nocagy CyAAi) 34iNCHI0BaTM NPaBoCyAAa y BiNOBIAHOMY CyAi e B pasi, AKLLIO Take pilleHHA NigTpu-
MaHe He MeHLLe Hi>XK oguHaguATbma il uneHamu. OgHaK cnig 3a3HaunTy, Lo AONOKKM Wo pomaacbka paga
nobpoyecHocTi B YKpaiHi gie dopmanbHO, Wo [03BONIAE He[oOpoUYeCHM KaHanAaTypam bpatn yyacTb y
KOHKYpPCi Ta B MOAANbLUOMY 3aHATU NOCaAN CYAAiIB y HaBULLi CydOBIl iIHCTaHLIT geprKaBu.

HactynHum cy6’ekTom yyacTi rpomMaZicbKoro cycninbCTBa Woo 3abe3neyeHHs cnpaBeaiMBoOro Ta edek-
TUBHOrO Npasocyann B YKpaiHi € cyn npucakHux. Y ctatti 124 KoHctutyuil YKpaiHu 3a3HayeHo, Wo Hapoa
6e3nocepeiHbO Gepe yyacTb Y 3AiNCHEHHI NpaBoCcyaan Yepes NpUCHKHUX. CtatTa 127 KoHcTuTywii YKpaiHm
nepenbayac, WO <y BU3HAYEHVX 3aKOHOM BUMaAKax NpaBocyaas 34iNCHIOETbCA 3a YUYacTo NPUCAXHUX» [15].
3a cTatTeto 63 3akoHy YKpaiHu «[1po cygoycTpilt Ta cTaTyc CyaAi», NPUCHXHUM € 0C06a, fiKa y BUNajKax, BU-
3HaueHVX MpoLecyanbHYM 3aKOHOM, Ta 3a ii 3rofoko BUpILLYE CnpaBy Y cknagi cyay pa3om i3 cyaneto abo 3any-
Ya€eTbCA A0 3AiCHeHHA npaBocyaan [14]. KpymiHanbHMIM npouecyanbHmi Kogekc 3a3Havae: Cyaaa — ronosa,
3aCTyNHUK ronoswu, cyaas BepxosHoro Cyay, Buworo aHTMKopynuiiHOro cygy, anensAuinHoro cyay, MicLieBmx
3arafbHUX CyAiB, AKi BignoBigHo Ao KoHcTuTyLii YKpaiHy Ha npodeciiiHili 0CHOBI YNOBHOBaXeEHI 34iiCHIOBaTM
NpaBoCcyaas, a TakoXK NPUCAKHMIA[16]. TO6TO 3aKoHOAABELb MPUPIBHIOE MPUCAXKHOIO 10 Nocaau Cyaas, AKUN
BUPILLYE CnpaBu y CKnagi Cyay pa3om i3 cyaaeto abo 3anyyaeTbca 0 34iiCHeHHA NpaBoCcyaaa.

MpUCAKHUM MOXe 6YTI TiNIbKU rpoMagsaHUH YKpaiHu, AKUA JOCAT TPUALATAPIYHOIO BiKY i NOCTIHO
NPOXWNBAE Ha TEPUTOPIl, Ha AKY MOLINPIOETLCA IPUCANKLIA BifMOBIAHONO OKPYKHOro CyAy, AKLO iHWwe
He BM3HayeHO 3aKOHOM. He BKOYaloTbCA [0 CNUCKIB MPUCAXHUX FpoMagaHu: 1) BU3HaHi cynom obme-
YKeHO Aie3paTHUMM abo Hegie3gaTHUMWY; 2) AKi MAlOTb XPOHIYHI MCUXiYHI UM iHWI 3aXBOPIOBAHHA, WO Ne-
PELUKOAXKATb BMKOHAHHIO 060B’A3KIB NPUCAXKHOIO; 3) AKi MaloTb HE3HATY UM HeroralleHy CyaumicTb;
4) HapopHi genyTatu YKpaiHu, uneHn KabiHety MiHicTpiB YKpaiHu, cynai, Npokypopwu, NpaLiBHUKKN Npa-
BOOXOPOHHMX OpraHiB (opraHiB npaBonopsaaKy), BinCbKoBOCNY»KOOBL, NpaLiBHUKX anapaTiB Cyais, iHLWi
LepKaBHi cny60BLi, NocafoBi 0co6M OpraHiB MicCLLEeBOro caMoBpAAYyBaHHSA, alBOKaTW, HOTapiycu, YneHu
Buwoi kBanidikauinHoi komicii cyaais YKpaiHu, Buwoi pagu npasocynas; 5) ocobu, Ha AKUX MPOTArom oc-
TaHHbOIO POKY HaKJ1aAanoca agMiHiCTPaTUBHE CTATHEHHA 3@ BUMHEHHA KOPYMLUiNHOMO NpaBoMnopyLUeH-
HsI; 6) rPOMaAsHW, AKI 4OCAMNM WICTAECATN N'ATU POKiB; 7) 0CobU, AKi He BONOAi0Tb AEPXKaBHO MOBOIO
[14]. Okpim TOro rpomMaacbki 06'efHaHHA MalOTb NPaBO BUTPeOyBaTV B OpraHis npaBocyans HeoobxigHy
iHbopMaLito, 3BepTaTUCA 3 NPONO3ULIAMY (3ayBaKeHHAMN), 3asBaMM (KNONOTaHHAMM), CKapramu, 6patu
yyacTb Y po3pobneHi NPOEKTIB 3aKOHIB TOLLO.

BucHoBKku. OTXe, agMiHICTpaTBHO-NPaBOBUIA CTaTyC Cy6’'eKTiB rpOMaAsHCbKOro CycnifbCTBa WoL0
3abe3neuyeHHA cnpaBeannBoOro Ta eGeKTVBHOroO NpaBocyaasa B YKpaiHi € O4HMM i3 LeHTPaNbHUX BaxeniB
Y BM3HaHHI He3aneXHOoCTi Ta He3aaHra>KoBaHOCTI cyfoBoi Bnagwn. [itoTb BOHW Ha NiAcTaBi YAHHOMO 3aKO-
HOZaBCTBA 3 ypaxyBaHHAM MpPaKkTnKu €Bponencbkoro Cotosy, 3aCTOCOBYIOUM aAMiHICTPaTUBHI MexaHi3Mu
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Ta npoueaypwu, HanpasneHi Ha 3abe3neyeHHA NPO30POCTi, eGEeKTUBHOCTI CYAOBUX pilleHb, NigHATTA Npa-
BOBOI KyNbTYpU Ta aKTUBHOCTI Yy CYyCNiNbCTBI.

'AHomauiﬂ.

Br3HaueHo, aAMiHICTPaTMBHO-NPABOBUI CTaTyC CYO’€KTIB FPOMAfAHCbKOrO CyCnifibCTBa WOAO 3a-
6e3neyeHHA cnpaBeanMBOro Ta epeKTMBHOro NpaBocyaaA B YKpaiHi € OfHUM i3 LeHTpanbHUX BaxeniB
Y BM3HaHHI He3aneXHOoCTi Ta He3aaHra>KoBaHOCTi cyfoBoi Bnagwn. [itoTb BOHW Ha NiAcTaBi YAHHOMO 3aKO-
HOZaBCTBA 3 ypaxyBaHHAM MpaKTnKu €Bponencbkoro Coto3y, 3aCTOCOBYIOUM aAMiHICTPAaTUBHI MexaHi3Mu
Ta npoueaypwu, HanpasneHi Ha 3abe3neyeHHA NPO30POCTi, ePEeKTUBHOCTI CYOBUX pilleHb, NiZHATTA Npa-
BOBOI KyNIbTYpW Ta aKTUBHOCTI Yy CyCNiNbCTBI.

'Annotation.

It is determined that the administrative and legal status of civil society actors to ensure fair and
efficient justice in Ukraine is one of the central levers in recognizing the independence and impartiality
of the judiciary. They operate on the basis of current legislation, taking into account the practice of the
European Union, using administrative mechanisms and procedures aimed at ensuring transparency,
efficiency of court decisions, raising the legal culture and activity in society.
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'Hoc-raHOBKa npo6Gnemu. Y 3arasibHOTEOPETUYHIl IOpUCNpyaeHLii ronoBHe Micle cepep 3acag-
HUYMX IHCTUTYTIB NPaB HaneXxuTb NprHumnam. Came B HUX HabinbL penbePpHO NPOCNIAKOBYETLCA FyMa-
HiCTMYHa MicCiA CyvyacHOT NPaBoBOI, fleMOKpPaTUYHOI AepkaBy. Ha OCHOBI NPUHLMMIB NpaBa pPi3HOMaHITHI
Cy6’€KTV BNafHNX MOBHOBAMEHb 3iICHIOIOTb CBOIO NMPaBOTBOPYICTb, MPaBO3aCTOCOBHI Ta NPaBOOXOPOHHIi
byHKUii. Kpim TOoro Ha ocHOBI NprHUMNIB NpaBa 3akoHOAaBYa Bnaja 34iiCHIOE 3aKOHOTBOPYY AiANbHICTb,
a Cy[oBa Brafia CyfoOYMHCTBO. B cBOIO Yepry, npuBaTtHi 0Coby MaloTb MOXNMBICTb BUPILLYBATA NPaBOBI
KOH®NIKTY, Yy BiNOBIAHOCTI A0 Kpawmnx ryMaHiCTUUYHKX 3acajl B Ha OCHOBI KOMMPOMICY MOCTynalouncb
[OOPOBINbHO YaCTVMHO CBOIX iHTEPECiB 3apaay iHIWKMX 0Ci6 i HaBMaKW. He € BUKIOUEHHSAM i3 BlLLe HaBe-
LEHVIX MONIOXEeHb € aAMIHICTPaTNBHO NPOo6i BifHOCUHN y cdepi OXOPOHU EKOHOMIKN. Tak Ik eKOHOMIKa €
OCHOBOIO ANA 3abe3neyeHHs nepeBa)kHOI BINbLIOCTI NpaB Ta iHTepeciB rpomagaH. OgHovacHo, cy6’'ekTu
npasa rocrnofapcbKoi AifANbHOCTI € NaKOMUM 06'€EKTOM Ha fAKi NOCTIIHO HaMaraeTbCA NOCAraTU pisHOMa-
HiTHI cy6’ekTu. Lle 3aiNCHI0ETLCA Nig pi3HMMU racnamu, 3ab6e3neyeHHs colianbHOT CNpaBeannBOCT, ypiB-
HIOBAHHA YCiX Y MallHOBOMY CTaHi, HEOOXiAHOCTI NiZHATTA NOAATKIB 3 MeTOW 3abe3neyeHHs colianbHUX
BEPCTB HaceNeHHsA, a TO 1 NPOCTO GaHanbHOro rpabexy KpUMiHanbHUX eneMeHTIB Ta NOMITUYHUX CUN 3
HU3bKOI MPaBOBOIO KY/IbTYPOIO AKi TMMYacoBa MPUALLAY JO BNagW.

OTxe, ekoHOMiKa noTpebye aaMiHiCTpaTMBHO-NPaBOBOro 3axmncTy. lonoBHe micle B AKOMY cepep 3a-
CagHNYMX IHCTUTYTIB HaneXunTb NpuHUMNamMm. BoHn B ymoBax cborofieHHsa nepebyBatoTb y CTaHi nogasnb-
LIOro HayKOBOrO PO3BUTKY, afike roBOpUTU NPO [OCKOHaNiCTb CYCNifibHUX BifHOCWH apMiHiCTpaTuB-
HO-NPaBOBOI OXOPOHU EKOHOMIKU B YKpaiHi Le He NPpUXO4UTbCA.

AHani3 ocTaHHix gocnigKeHb Ta ny6nikauin. 1o npobnemu agmiHiCTpaTMBHO-MPABOBOI OXOPOHHU
€KOHOMIKM B YKpaiHi B TMX UM iHLLIMX acreKTax 3BepTanmnca yKpaiHCbKi BUeHi-agMiHicTpaTuBicTy B. TanyHb-
ko, M. fixtieBcbkun, O. €wyk, C. Kopoeg, O. KyabmeHko, B. Kypuno, O. HikiteHko, A. Cipko Ta iH. lNpoTe
BOHW NMUTaHHA aHani3oBaHWI HaMmu NpobneMaTnkn 6e3nocepeHbO He aHani3yBanu, a 3BepTanunch CBOI
3ycunna HanbinbLL 3aranbHWX, CNeLianbHNX YN CYMIPKHIX BUKITUKaX.

Mema cmammi nonsrae B TOMy W06 Ha OCHOBI aHani3y eHUMKIONeANYHMX 3HaHb, dinocodii npasa,
Teopii aAMIiHICTPaTMBHOIO NpaBa Ta aAMiHICTPaTUBHOIO 3aKOHOAABCTBA 3'ACYBaTW CYyTHICTb aAMiHiCTpa-
TMBHO-MPaBOBOI OXOPOHN €KOHOMIKU B YKpaiHi

Buknag ocHOBHOro marepiany. 3rifHoO i3 CTOBHMKOM YKPAIHCbKOI MOBU «MPUHLUUMY Lie: OCHOBHE BU-
XiflHe NONOXeHHA AKOI-HebyAb HayKOBOI CUCTEMU, TeOpil, ile0NOoriYHOro HanpPAMY i T. iH.; OCHOBHUIA 3aKOH
AKOI-HebyAb TOUYHOI HayKW; 0COBNMBICTb, MOKMNaleHa B OCHOBY CTBOPEHHA abo 3AaiCHeHHA Yoro-Hebyab,
cnoci6 cTBopeHHA abo 3[iNCHEHHA YOroch; NPaBuIo, MOKaAeHe B OCHOBY AiANbHOCTI AKOI-Heby b opraHi-
3auii, ToBapuCTBa i T. iH.; NepeKoHaHHsA, HOPMa, MPABUIO, AKUM KePYETbCA XTO-Hebyab Y XUTTi, noBeiHLi [4].

B Teopii npaBa nig npyHUMnamMmn po3ymitoTb KepiBHi ifel, o XapakTepu3yloTb 3MiCT NpaBa, Noro cyT-
HICTb 1 MPM3HaAYeHHA B CycninbcTei. 3 o4HOro 6OKy, BOHU BMparkaloTb 3aKOHOMIPHOCTI MpaBa, a 3 Apy-
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roro — CTaHOBNATb CO6OI0 HaMbiNbLL 3aranbHi HOPMU, WO Ail0Tb B YCill chepi NpaBOBOro perynoBaHHA
" NoWwmpIoOTbCA Ha BCiX cy6'eKTiB. Li HOpMK MOXYTb 6yTV NpAMo chopMyniboBaHi B 3aKOHi, abo BMBO-
AATbCA i3 3aranbHOro 3MiCTy 3aKOHOAABCTBA. [pr3HaYeHHA NPMHUMNIB MpaBa MoafAra€ B TOMy, WO BOHU
3abe3neuytoTb ofHakoBe GOPMyNOBaHHA HOPM MPaBa, a TakoX IXHil BNMB Ha CYCMifbHi BiZHOCUHN Y
dbopmi NpaBOBOro perynioBaHHA 1 iHWKX $OpPM NPaBOBOro BMIMBY. BuaHayatoTb LWAAXM BAOCKOHaNEHHSA
NpaBOBYKX HOPM, BUCTYMaloum AK NPOBIifHI igel AnA 3aKoHodaBLA. 3a YMOBW iX 3aKpinfieHHA B KoHcTuTyuil
NPUHUMNM NpaBa 3abe3neyyoTb €AHICTb NPOLIECiB CTBOPEHHA NpaBa, Noro pearnisadii Ta oXopoHu [6]

3aranbHMMK NPUHUMNAMKU rocrofapioBaHHA B YKpaiHi €: 3abe3neyeHHA eKOHOMIYHOI 6araTomaHiT-
HOCTi Ta PiBHUI 3axMCT Aep>kaBoto ycix cyb’ekTiB rocnofaptoBaHHA; cBoboaa MiANPUEMHULBKOT Aiafb-
HOCTI y MeXaX, BM3HaUYeHVX 3aKOHOM; BifIbHUI PyX KamniTasiB, TOBapiB Ta MOCIYr Ha TepuTopii YKpaiHu;
06MeXXeHHSA Aep>KaBHOro perynioBaHHA eKOHOMIYHMX NPOLECIB Y 3B'A3KY 3 HeOOXIAHICTIO 3abe3neyeHHsn
couianbHOI CNPAMOBaHOCTI eKOHOMIKM, [OOPOCOBICHOI KOHKYPEeHLUIT y NiANPUEMHMLTBI, eKONOriYHOro 3a-
XUCTY HaceNleHHs, 3aXMCTy NpaB CNOXMBaYiB Ta 6e3neKkn CycninbCTBa i AepaBu; 3axXmCT HalioHabHOro
TOBapOBMPOOHMKa; 3a60pOHa HE3aKOHHOIO BTPYUYaHHA OpraHiB ep»KaBHOI BNaau Ta opraHiB mMicLileBoro
caMoBpAZYBaHHS, iX NOCafoBUX 0Ci6 Y rocnofapcbKi BigHOCUHN [2]

MepeniyeHi nprHUUNY rocnofaptoBaHHA 6a3yeTbcA Ha OiNbLL 3aranbHUX NPUHLIMMNAX PUHKOBOT €KOHO-
Mikn, came: 1) eKoHOMiIYHa cBo6oa. BoHa TpUMAa€ETbCA Ha NPMBaTHIM BNACHOCTI i BiNbHIM NignpuUeMHNLb-
Ki gisnbHocTi. MNpuBaTHa BNAcHICTb Haa€e MPMBAaTHUM 0cobam NpPaBO KOPUCTYBATUCh | pO3nopaaKaTnca
pecypcamu Ta goxogamu. CBoboaa nignpuUeMHMLITBa NOAIAFAE y MOXIMBOCTI 34icHIoBaTY Oyab-AKi yroaw,
BMKOPUCTOBYBaTK Byab-AKi pecypcu i peanisoByBaT CTBOPEHI TOBapu Ta NOCYrM, BUXOAAYN 3 BACHUX
iHTepeciB; 2) KOHKypeHLisA. EKoHOMiYHa cBoboAa € NepeyMoOBO KOHKYpeHLii. KOHKypeHLia — Le 3ma-
raHHA 32 MOX/MBICTb MOBHilIe peani3yBaTu BNacHUM iHTepec. KOHKypeHUia Ha3MBaETbCA JOCKOHANOM,
AKLLO: @) HA PUHKaX iCHYE Taka 3HaYHa KiIbKiCTb NpoAaBLiB i MOKYMNUiB, L0 »KOAEH i3 HUX He MO»Ke iCTOTHO
BMJIMHYTU Ha LiHY, TOGTO CTaT MOHOMONICTOM; 6) KOXHWIA NpoAaBeLb i MOKyrneLlb MOXe BiNbHO BBIATU
y MeBHy rany3b i Tak camo BUNTK 3 Hel, TO6TO He icHye topunanyHNX abo opraHizauiH1X nepeLkos ans
MAVHHOCTI pecypciB i3 ranysi B rany3b; 3) aBTOMaTM3M perysnoBaHHA. PUHKOBa eKOHOMIKa € CUCTEMOIO
Ha3BMYaNHO CKNaZiHMX 3B'A3KIB 3 BEJIMKOIO KiNbKICTIO AiNoBMX 0Ci6 (Cy6’eKTiB). KOXHWIA i3 HUX Kepy€eTbcA
BMIACHMM iHTEepeCcoMm, MPUNMAE BNACHI PilleHHSA, WO BPIBHOBAXKYIOTbCA Ta Y3rogXKyloTbCA aBTOMATUYHO.
Take BpiBHOBa)Ke€HHA 11 Y3rofKeHHA BifOyBaEeTbCA 3aBAAKN KOHKYPEHLUii Ta BiNbHOMY LiHOYTBOPEHH!IO.
PVvHKOBI UiHM KonmnBatoTbCs, ix 36iNblueHHA ab0 3MeHLEeHHA HaJa€ BUPOOHMKaM i CroXrnBayam HanHeoo-
xigHiwy iHpopmaLito: BUPOBHULTBO AKMX TOBapIB i MOCAYr 36iNbWNTK, @ AKX — 3MEHLUUTU; AKI pecypcu
BMKOPUWCTOBYBATK, @ AKi — Hi; K pO3MOAINNTA QOXOAMN Ha Pi3Hi CMOXMBYI BUTPATK; Bif YOro noTpibHO
BIZIMOBUTUCDH, a LLIO MOXKHA CMOXMTY B 6inbLUili KinbkocTi. Ti, XTO KepyeTbca iHpopMaLli€to, Wwo ii HagaTb
LiHWY, i BUaCHO NepeopiEHTOBYETbCA, MaloTb MEBHI BUIOAMW, iHLLI »K BTpayaloTb MarHo, Kanitan i goxoau [3].

B cBoto uepry, npuHUUNU NpaBa € KPUTEPIEM OLIIHKM NpaBa i MeTOA0JONYHOK OCHOBOIO NOro NoAasb-
LLIOro BAOCKOHaNeHHsA. Ak BilOMO, 3a CBOEIO ife0NOori€lo Ta MeTolo B KpaiHax €Bponencbkoro Cotosy, npa-
BO Opi€EHTOBaHe Ha 3abe3neyeHHsA NPaB Ta iHTePeciB IIOANHY, iX ePeKTUBHUI 3aXUCT. Pyxalouncb y Takomy
pycni, B OCHOBY BITYM3HAHUX MPUHUMMIB NpaBa NoKnageHa “nMognHoOLEeHTPUCTCbKa” ifeonorito, 3rigHo 3
AKOIO leprkaBa Ta MPaBO MatoTb “Cy»KUTK” iHTepecam rpoMagm, To6To AiaTh Ha “6naro nognHK1” WAAXOM
BcebiyHOro 3abesneyeHHa npioputeTy ii NpaB, cBo60A Ta iHTepeciB y BCix cdhepax cBOEN AianbHOCTI. Bia-
NOBIZHO FONOBHUM MPUHLMMNOM MpaBa Cy4yacHOT AEMOKPATUYHOT AepKaBWy, B AKi OyAyeTbCA rpoMagsH-
CbKe CyCnifibCTBO € NPUHLIMM OXOPOHU NpaB i cBobo NoAnHM i rpoMaasaHHa [6]

3pincHiooun Koy Knacmdikauio NPUHUMNIB NpaBa Cif 3a3HaunTL Lo NEPBUHHNM CepeaHUi € NPUH-
LMN OXOPOHW MNpaB i cBo6o NOAMHM | rPOMAAAHNHA, AKa OCHOBHA 3acaja AeMOKpPaTUUYHOI NpaBoBOl
nepxasy;. AK TakoX couianbHonpaBoBi NpUHLMNKM (Bigo6paxatoTb cUCTEeMY LiiHHOCTEN, NpUTaMaHHKX
CyCninbCTBY B LiNnOMy, — LOMiHYBaHHA 3arajibHONMOACHKNX LiIHHOCTEN, BU3HAHHA NpiopuTeTy NpaBs i CBO-
604 NOAVHN | TPOMAAAHWHA, €EAHICTb 3arafibHMX | MPUBATHUX iHTEpeciB) Ta cneuianbHoNpaBoBi (Bigo-
6pakaloTb OCHOBHI 3acagyn dopMyBaHHA 1 Aii NpaBa AK cneymdivuHoro couiasbHOro GpeHomeHy. 3anexHo
Bil cdepu Aii BOHM Nigpo3ainATbCA Ha 3arafbHOMPABOBI, MiXXrany3esi, rany3esi NPUHUUNW, MPUHLMUNN
iHCTUTYTIB MpaBa); 3arafbHOraJIbHOMPaBOBI (3arajsibHi Y/ OCHOBHI) MPUHLMAN NPUTaMaHHi BCiM rany3sam
npasa, BifobpakaTb Nprpoay npasa B Linomy. 1o HUX BIGHOCATb MPUHLMMNN 3aXMUCTy Npas Ta ceobof
NIOANHW | TPOMafAHMHA, BEPXOBEHCTBA NPaBa, 3aKOHHOCTI, CNpaBeanvBOCTi, OPUANYHOT PIBHOCTI, COLi-
anbHoi ceoboaw, coLianbHOro i rpomMagsaHCbKOro 060B'A3KyY, IeMOKpaTH3My, HaLioOHaNbHOT piBHOMPABHO-
CTi, ryMaHi3my, piBHOCTi rpOMajsAH nepeq 3aKOHOM, B3aEMHOI BiAMNoOBIJanbHOCTI AepaBu 1 0COBMCTOCTI,
BEPXOBEHCTBa Mpasa, MOoMTUYHOrO, iAe0NOriYHOro Ta eKOHOMIYHOIO MJIPaniaMy; MixkKranysesi NpUHUK-
N1 XapaKTepHi AN KifbKox ranysen npasa: 34iNCHEHHA NpaBoCcyaaa TiNbKN CyAOM, MacHICTb CYA0BOro
po3rnAagy, HauioHasbHa MOBa CYAOUMHCTBA, He3anexKHiCTb cyaniB i NignopAaKyBaHHA 1X TiNIbKM 3aKOHY,
NPVHLMN 3MaraibHOCTI B LMBIiNbHO-NpoLecyarbHOMY Ta KpUMiHabHO-NpoLecyasbHOMY NPaBi Ta iH.; ra-
ny3eBi NPUHUUNY BM3HaYatoTb crneundiky KOHKPeTHOI ranysi npasa. [6]
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BinbLl rPYHTOBHOIO PO3KPUTTA BMMara€ NpUHLUMUMN BEPXOBEHCTBA MpaBa Lo 6a3yeTbCA Ha MOMOXKEH-
HAX NPMPOJHOro NpaBa 30KpeMa y3aranbHeHUM lerenem y CBOIl reHianbHi npaui pinocodia npasa. Muc-
nTeNb JOBOAMB WO, 3aKOH i MPaBO He € TOTOXHi — 3aKOH, AKMI NOPYLIYE NpaBa IIANHN, € HENPaBOBMM
[ututkm]. Buxopauwm 3 Li€i Te3n NprHLMN BEPXOBEHCTBA NpaBa € NepLUVIM OCHOBOMOMOKHUM MPUHLMMNOM
NpaBoNopsAAKY AepXKaBu, 3aKpinieHni BiH y ctaTTi 8 KoHcTuTywiT YKpaiHu. loro gis nowmpoeTbea Ha BCi
opraHu gepaBHoI BNagu, MicLLleBOro caMoBpAfyBaHHA Ta iX NocagoBumx ocib y chepax HOPMOTBOPYOI,
NPaBOOXOPOHHOI Ta NPABO3aCTOCOBHOI AifNbHOCTI. BogHOYAC Len npuHUMn € opugnYHO 060B'A3KOBOID
HOPMOIO HaMBULOro piBHA. KogeKkc agMiHICTPaTMBHOIO CyROYMHCTBA BCTAHOBIIIOE, WO CYA Y BUPILIEHHI
CnpaBy KepyeTbCA MNPUHLMMNOM BEPXOBEHCTBA NPaBa, BiANOBIAHO A0 AKOrO NOAMHAa, i npaBa Ta cBob6oam
BM3HAKTbCA HAaMBULMMM LiHHOCTAMM Ta BM3HA4alTb 3MICT i CMPAMOBAHICTb AiANbHOCTI AepXaBu; cyq
3aCTOCOBYE Liel NPVHLMM 3 ypaxyBaHHAM NPaKTUKM EBPONENCbKOro cygy 3 npas NoanHu. PiweHHA €B-
ponencbKoro cyay 3 Npas NOAUHN cTany 060B’A3KoBMMM AnA YKpaiHu nicna patudikauii EBponenicbKol
KOHBeHLU;i 3 NnpaB noguHu 1997 p. [5; 71.
BepxoBeHCTBO NpaBa Ma€ Taki CKIafoBi: € CBOEPIAHMM 3aM06iXKHKOM Bif CBaBINNA Aep»KaBw, il opraHis
yM NOCafoBUX OCI6 CTOCOBHO rPOMafAHMHA; — Nepefbavae piBHICTb YCiX FpOMasaH nepes 3aKOHOM; — O3Ha-
yae, Lo cBOOOAU NIOANHW HE € HACTTIAKOM YXBaNeHUX Y HOPMaTVBHUX akTaX rapaHTii. HaBnaku — Hopmu odi-
LiNHNX [OKYMEHTIB € HAaC/iAKOM NPMPOAHMX NpaB 0cobu. JlnLie JOKTPYIHA NPUPOAHOIO NpPaBa € [XKepesiom
PO3YMiHHA TOrO, O NpaBa SOAMHM i OCHOBOMOJIOXHi CBOGOAM — Lie He HafjaHi iep»aBoto CBOIM rpomas-
Ham nNpaBa y BUMMALI CTBOPEHNX HEIO HOPM NpaBa — Lie NPUPOoAHI NpaBa, Lo BAAacTUBI II0AVHI Bif Npupoaun
Ta Hanexatb i AK HaNBULLOMY TBOPIHHIO MPMPOAK, @ He K YNeHy CYCMifibCTBa, | TOMY BOHM € HEBIQUYXKY-
BaHVMM. BaxknnBum npurknagom CyTHOCTi BEpXOBEHCTBA MPaBa € 30Kpema YacTuHa gpyra CT. 8 KoHcTtuTyuii
YKpaiHu, e 3aKkpinaeHo NpuHUMN iepapxii pUANYHUX HOPM. BiH AK cknagoBa MpuHLUMNY BepXOBEHCTBA
npaBa CKepoBaHWI Ha 3abe3neyeHHs y3roaeHoro xapakTepy BCiel OpUANYHOT CUCTEMU, LLIO € BaXKITUBUM
y cuTyaLlii, Konu NpaBoBi HOPMK Pi3HKX HOPMATUBHUX aKTiB HE Y3roAKylOTbCA Mix CO60t0 abo cynepeyatb
OfHa OfHi. 3MiCT NPUHLMMY iEpapXii OPUANYHMX HOPM NOSIAra€ B TOMY, WO KOHCTUTYLiA YKpaiHu HagineHa
HaMBULLIOIO IOPUANYHOK CUSIO0, TOOTO CTOITb HaZ 3aKOHaMU i BCiMa NiA3aKOHHWMM akTaMu, a TakoX Haf
MixHapoaHMMK gorosopamu. OcobnMBOCTAMY NPUHLMMY BEPXOBEHCTBA NpaBa € Te, LWO: — HAMBULLO LiiH-
HicTio € JioanHa, i Npa.a i cBo60AN, YCi X iHLWI LiHHOCTI, 30KpeMa AeprkaBa i 3aKOH, € BTOPUHHUMU; — 3aKO-
HOA,@BCTBO i NPaBO He TOTOXKHi, HOPMATUBHUI aKT, AKUIA NOPYLLYE NpaBa i CBO6OAM NOAMHU, € HENMPaBOBMM
i He MiAnArae BUKOHaHHIO, NOro BMKOHAHHS € KapHMM; — 3aKOHOZAABCTBO, L0 BiAMOBiAa€E Teopii NpupogHoro
npa.a, nignarae 6e33anepeyHomMy BUKOHAHHIO, @ HEBUKOHAHHSA € KapaHVM; MPUHLUMMN BEPXOBEHCTBA NpaBa
BM3HAYaE 3MICT i CNPAMOBaHICTb AiANbHOCTI AepKaBuy, 30Kpema cyay Ta cy6’ekTis nybniyHoi agmiHicTpauil.
OTe, Ha OyMKY yK/laflayiB C/IOBHMKa 3 TeOpii Aep»aBu i NpaBa, 3HaUYeHHA NPUHLUMUMY BEPXOBEHCTBa NpaBa
B afMiHiCTpaTMBHOMY NpaBi MoNArae B TOMy, Lo Cy6'eKTM My6NiYHOro afMiHICTPyBaHHA MaloTb BM3HABaTU Ta
3abe3neyyBaty (3axmLyaTi) Npaea i cBO60AM rpoMafAH AK HaMBULLY LiHHICTb [7].
Cepegn cneuianbHMX NPUHLMNIB aAMIHICTPATMBHOIO MpaBa CAif 3a3HauyuTy MPUHLMAN HaneXHoro
BpARYBaHHSA. fIKi MalOTb BiCiM OCHOBHMX XapaKTepUCTMK. HUMM € yuacTb, Opi€HTaLif Ha KOHCEHCYC, Bigno-
BiflanbHICTb (MiA3BITHICTb), NPO30pPiCTb, HaNEXHe pearyBaHHsA, ePeKTUBHICTb | Pe3ynbTaTUBHICTb, PiBHICTb
i BpaxyBaHHA iHTepeciB Ta BiANOBIAHICTb MPUHLMUNY BEPXOBEHCTBa NpaBa. BoHO 3acBiguye, Wwo kopynuisa
€ MiHIMi30BaHOI0, NOrNAAN MEHLLOCTI BPaxoBaHO Ta roslocy HanbinbL He3axuULeHX BepPCTB CYCNinbCTBa
MoYyTo Nif Yac yxBasneHHA piweHb. OCHOBHMMY Fpynamu NMPUHLMMIB HaNeXHOro BpAAyBaHHA €: MPUHLNWM
3abe3neyeHHA yyacTi B yXBasleHHI pilleHb i HaNeXHOro pearyBaHHs; NPUHLMN BiAKPUTOCTI i NpOo30pocTi;
NPUHUMN O6POYECHOCTI 1 eTUUYHOI MOBeAiIHKM; NPUHLUMM ePeKTUBHOCTI, KOMNETEHTHOCTI | CMPOMOXKHO-
CTi; NPHLUMN iIHHOBALiNHOCTI Ta BiAKPUTOCTi 4O 3MiH; MPUHLMM CTaNOCTi Ta JOBIFOCTPOKOBOI OPIEHTOBAHO-
CTi; NPYHLMN NoBary 0 NPaB NOAUHN Ta KyNbTYPHOI Pi3HOMAHITHOCTI; NpUHLUMN 3abe3neyeHHs coliasnb-
HOI 3rypToBaHOCTI i miA3BiTHOCTI [1].
BucHoBKuM: Yce BULLe BUKNaleHe Aa€ MOXKAUBICTb CHOPMYSIOBATM HACTYMHI y3arasibHEHHS L0 XapaK-
TepU3yIoTb NPVHLMNM adMiHICTPaTMBHO-NPABOBOro peryiloBaHHA 4eMOKPaTUYHI NPaBoBil feprkaBi:
— BOHW € BULLMMM 33 iEPAPXiYHMM CTaTyCOM 3aKOHOAABUYMMM Ta MPUPOLHI NPaBOBMMY MONOXKEHHAMM
LLLO NOKNaJaETbCA OCHOBY OXOPOHU EKOHOMIKM

— Lle cMcTeMa OCHOBOMOJIOXKHUX CTasIX MOMOXKeHb Ha AKX 6a3yeTbcA agMiHICTpaTVBHA RiANbHICTb
cy6’eKTiB NybniyHOro agMiHiCTpyBaHHA Ta aAMiHiCTpaTMBHO-MpoLeCcyaNibHa AiANbHICTb CYAiB Npu
3[iNCHEHHI 3axXnCTn Cy6’eKTiB rocnofapioBaHHA Bif nopyLlueHb 3 60Ky cy6’ekTiB BlagHUX NOBHOBA-
KeHb;

- Ue aaMiHicTpaTUBHO-NoMNepenXyBasbHi 3acagn Ha AKUX 6Ga3yeTbCA aAMiHICTpaTMBHE RiANbHICTb
Cy6’eKTiB NyOniyHOro aAMiHiCTpyBaHHA OO HEAOMYLLEHHA NOPYLUEHHA NpaB Ta iHTepeciB Cy6'ek-
TiB rOCNOAapIOBaHHA Ta Ny6iYHOro iHTepecy fepaBuy;

— BOHW BM3HAualoTb NPaBUIIA HaNeXHOT NOBefiHKM Cy6'eKTiB My6niyHOT agMiHiCcTpaLii npy 3gifCHEeHHI
BiZIHOBNEHHA Ta NonepeaXeHHA NPOTUNPABHUX NOCAraHb Ha Cy6'eKTiB rocrofapoBaHHs;
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— Ha HuX 6a3yeTbcA npouecyanbHa [iANbHICTb agMIHICTPAaTUBHUX CyAiB NPWU 3QIACHEHHI 3axMCTy
Cy6’€eKTiB rocniofaptoBaHHs Bif NopyLueHb 3 60Ky cy6’'eKTiB BlafHUX NOBHOBAXEHb;

— HMMU TaKOX perynioloTbca 3acaay 3abesneyeHHA nyoniyHoro iHTepecy cy6’ektamu ny6niuHoi npu
3[iNCHEHHI KOHTPOJIIO 3a AOTPMMAHHAM Cy6'€eKTaMy roCMOAapIOBaHHA €KOJSOFiYHMX, aHTMMOHO-
NOMIbHUX, TPYAOBMX, MOAATKOBUI, Ta MUTHUX HOPM MpaBa.

OTxe, NPMHUMNW agMiHICTPaTMBHO NPaBOBOI OXOPOHY MPaBOBOI AEMOKPATUYHOT iIepXKaBy Lie cucTeMa
3acaj (eKoHOMiUHUX, GiNocoPpcbKmMx, MPaBOBMX, FOCMOAAPCHKO-MPABOBMUX Ta CneLiafibHO aAMiHiCTpaTMB-
HUX), WO BMKOPUCTOBYETLCA Y CYCMiIbHOMY peryntoBaHHi. BoHW y3aranbHiooTb Ta (@60) BCTaHOBMIOOTb
npasuna NoBefiHKN HABULLOrO iepapxiyHoOro piBHA AnsA cy6’ekTiB nybniyHoi agmiHicTpadii npu 3ginc-
HEeHHi HMMK BiHOBNEHHSA (NonepeaXKeHHA) MOPYLLUEHNX NPaB i iHTepecis cy6’eKTiB rocnofgaptoBaHHsA, abo
(Ta) 3abe3neyeHHs Ny6niyHOro iHTepecy Aep>KaBu.

'AHomauiﬂ.

Y cTaTTi BUABNEHi Ta y3arajibHeHi MPUHLMNN agMiHICTPaTUBHO-NPaBOBOI OXOPOHW eKOHOMIKN. [loBe-
AEHO, Lo Lie c1ucTeMa 3acag (eKOHOMIUHMX, GinocodCbKmx, NPaBOBMX, FOCMOAAPCbKO-MPABOBYX Ta crieLi-
aNnbHO aAMIHICTPATVMBHUX), WO BUKOPUCTOBYETbCA Y CyCMNiIbHOMY perysntoBaHHi. BOHM y3aranbHoTb Ta
(a60) BCTaHOBMIOIOTbL MpaBuWa NOBefiHKN HAMBULLOIO i€epapxiyHOro piBHA AnA cy6’ekTiB nybniyHoi ag-
MiHicTpauii npu 3gicHeHHI HUMK BIAHOBNEHHA (MonepeMXeHHsA) NopyLIeHNX Npas i iHTepeciB cy6’ekTiB
rocnofaptoBaHHs, abo (Ta) 3abe3neyeHHA Ny6niyHOro iHTepecy AepKaBu.

'Annotation.

The article highlights and generalizes the principles of administrative and legal protection of the
economy. It is proved that this is a system of principles (economic, philosophical, legal, economic and
especially administrative) used in social regulation. They summarize and (or) establish rules of conduct of
the highest hierarchical level for public administration entities in their recovery (prevention) of violated
rights and interests of business entities, or (and) ensuring the public interest of the state.
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'Hoc-raHOBKa npo6nemmu. YKpaiHa akTMBHO PO3BMBAETHCS HanpaBAlodi CBOI MOMUCIN [0 €BPOAT-
NAaHTUYHOI CNinbHOTU. OCTaHHI AeCATUAITTA Halle CyCniNibCTBO MePeXnsIo 3HaYHi MOTPACIHHA, a came Noma-
paHyeBa peontouia [1], peontouia lNgHocTi [2] BiTunsHAHa BiiHa YKpaiHCbKOro Hapogy NpoTy POCiNCbKo-
ro-TepOPUCTUYHMX BiCbK [3]. Lli Ak No3UTMBHI TaK i TpariyHi ABMLIa NpU3Beny 4o OAHO3HAYHOro BUGOPY
BITUM3HAHOIO MPOMaAAHCbKOIO CyCMiNbCTBa, AK PYXy Ha WAAXy o €sponencbkoro Cotosy Ta HATO.

Pa3om i3 rpomMagaHCbKUM CyCninbCTBOM, LLO € MPUPOAHIM, 3MIHIOETbCA 1 NpaBa cnucTeMa YKpaiHu, AKa
nepexoamTb NigNceBao LiHHOCTeN couianicTMYHOI MPaBoOBOI CiM'i Ta CXiAHO NPaBOCIAaBHOrO CBITY Ha Tpa-
AVILiNHI MOJepHi30BaHi 1O BMMOT CbOrofleHHA CTaHAapTU PomaHo-TepmaHcbKoi npaBoBoi CimM'i. Ha Lbomy
LWAAXY BUHUKAKOTb AK 3acagHWyi Taki NPaKTUYHI BUKVKK AKi BMMaraloTb HayKOBOTrO, MPaBOTBOPYOro Ta
NpPaB03aCcTOCOBHOIO BMPILLEHHS.

AHani3 ocTaHHiX gocnigKeHb Ta ny6nikauin. [Jo npobnemu HayKoBUX NONOXKEHb MPABOBOI CMCTeMA
YKpaiHa Ha nepexigHOMy eTani po3BUTKY AepaBu Ta NPaKTUKKM iX peanisauil 3sepTanmca BiTYUM3HAHI Ha
3apy6ixHi BueHi A. Bacunbes, 0. BenepHikos, B. FfanyHbko, M. Jixtiescbkuin, T. OxeddepcoH, O. KyzbmeH-
Ko, M. NNazapeHko, A. ManipHa, O. MetpuwunH, O. MNpaBoToposa, P. Penikc, M. Liik, A. MepHuk, M. MipoLwu-
HuueHkKo, P. Myxaes, €. MonaHcbkuini, A. Maenis, 0. O6opoTos, O. CkakyH, K. CtenaHeHko, M. XaycToBa, O.
YykaeBa Ta iH. [poTe BOHU 6e3nocepefHbo BMKUKIB LLOAO MNPaBOBOI cucTeMa YKpaiHa Ha nepexigHomy
eTani Po3BUTKY [iepKaBy He TOPKaNnca, a 30cepeaKyBany CBOI HayKOBi MOLWYKKN Ha Ginblu 3aranbHUX,
cneuianbHUX Yn CYMiXKHUX BUKITNKAX.

Mema cmammi nonsrae B Tomy o6 Ha OCHOBI Teopii NPMPOJHOro NpaBa, Teopii NpaBa, icTopil Aep-
»aBu i NpaBa, a TaKOX BITYM3HAHOrO 3aKOHOJABCTBA 3'ACYBATN OCOOUCTI MPaBOBOI crcTeMa YKpaiHa Ha
nepexigHoMy etani pO3BUTKY HaLLOT Aep>KaBMu.

Buknag ocHoBHOro matepiany. HeobxigHo norogutuca i3 npodecopkoto M. MipoLHiueHKo, AKka
npucesaTuna npobnemi NpaBoBoi cucteMmn YkpaiHu Baromy yBary y ¢opmi moHorpadiyHoro gocnigxeH-
HA, WO Cy4yaCHy MpaBoOBY cucTeMy YKpaiHM HEeOOXigHO po3rnAfaTy AK nepexigHy A0 HOBOI iCTOPUYHO-
i dopmu. BuxigHoto B po3npautoBaHHi KOHLenLUil cyyacHOi NpaBoBOi cucTemn YKpaiHu mae 6yTu He iges
NpuUckopeHoro il popmyBaHHs, Ak GakTopa perynoBaHHA NPaBoOBKX NpoLecis, 3acoby 3abe3neveHHs fe-
MOKpaTM3aLii cycninbcTBa B YMOBax He3anexHoCTi YKpaiHy, a iged ii TpaHcdhopmaLii B HanpamKy gocar-
HeHHA MakcumyMy ebeKkTMBHOCTI. lNpaBoBa cMcTeMa € NiACUCTEMOIO CYCMiIbCTBA, OTXKe AOLiIbHO NOHAT-
TA ,, TpaHCchOpMaLlia HauioHanbHOI NPaBoOBOT cUcTeMMU” PO3POOAATY B fliaNleKTUUHOMY 3B'A3KY 3 MOHATTAM
,C1CTeMHa TpaHcdopMaLia cycninbcTBa”. BueHa [oBOAUTD, WO NPaBOBOI CMCTEMU — Lie peasnibHO iCHytoYa
B yaci, 6araTopiBHeBa, cybcTaHUilHa, GYHKLiOHaNnbHO-TeHeTMYHO NpaBoBa LiNiCHICTb, KOTpa BUABMAE
cebe B UMKMIYHO-AUHAMIYHKX NpoLecax HeMepepBHOro Po3BUTKY 1 GYHKLIOHYBaHHSA, Ma€ BNAcTUBOCTI,
O3HaKM 1 0COBMMBOCTI CKNAAHUX CUCTEM aHTPOMOCOLIOKYBTYPHOO THMNY, 3aCHOBaHA Ha JOKTPUHasIbHO-
My KOHCEHCYCi CoLlialIbHOrO 11 OpraHi3aLiiHOro piBHIB, AianeKkTrKa AKUX AEeMOHCTPYE MUOVHHY BHYTpILU-
HIO CyNnepeyHiCTb MiX NPUPOAHO-MPABOBUM i AepKaBHO-NPaBOBMM i HaYanamu [4].

Mw nigTprmyemo Touky 3opy M. MipoLWHMYeHKO Wwo cyyacHa Tpeba cuctem YKpaiHy 3HaXoAUTbCA Ha
nepexigHoMy eTani Bif NCceBAo CoLianiCTMYHUIM NPaBOBOI CiM'l, CXiHa MPaBOC/IaBHOI 4O MOBHOLIHHMIX 3acaj
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Ta iHCTPYMEeHTapito KnacuyHoI i MogepHizoBaHOi PomaHo-TepmaHCbKOi NpaBoBOI CiM'i. AXKe npaBa cnctema
YKpaiHu popmyBanaca Ha 6inbLIOCTi TepUTOPIl HALOT iepKaBU He HanPAMY LLUASXOM 3ano3MYeHHs KpaLlmx
HafibaHb HiMeLbKOI MPaBOBOI LWKOJK, @ Yepes NpusMy iMnepcbKunx Tpaauuin Pocii. Xoua Tpeba 3a3Hauntu
Lo Ti YKpaiHCbKi 3eMni, MOoAiNn cknagy ABCTPO-YropcbKol iMnepii Mann MOXNBICTb BUKOPUCTOBYBATK Haf-
6aHHA TepmaHCbKOT rinku PomaHo-TepmaHcbKoi NpaBoBoi ciM'i 6e3nocepeHbo. | 3p03yMino Wo 3HauyHoI
LUKOAM NpaBil cuctemi YKpaiHu 6yno HaHeCceHO 3a YaciB BXOAMEHHSA YKPAIHCbKMX 3eMeslb 10 CKafy paasH-
CbKoi imnepii. B AKin naHyBana npaBoBa CMCTEMa LLO HaslexKasa [0 Tak 3BaHOI coLianiCTMYHOI NPaBOBOI CiM .

CoujanicTmyHa NnpaBoBa CiM'A € OfHIE 3 HANMONOALWX MPaBOBKX CiMel: il BAHUKHEHHA NOB'AI3aHe 3
noagoto y XX cToniTTi KpaiH couianictmyHoro Tabopy, NpoTe Hapasi LiA NpaBoBa CiM'A BXe MPaKTUYHO rne-
pecTtana icHyBaTu B YKpaiHi. OgHak, Hala Aep»aBa € npaBoHacTynHuueto YPCP BignosigHo npaBoBa cu-
CTema He3anexHoi YKpaiHu novyana cBo€ popmMyBaHHA came i3 peasibHO iCHYIOUUX Ha Nepiof OTPUMaHHA
He3aNneXXHOCTi NPaBOBYUX BIAHOCUH couianicTMYHOI NpaBoBoi CiM’i. [paBoBa cucTema KpaiH coutabopy 3a
CBOEI0 NPUPOAOI0 Hanexkanu 4o PomaHo-TepmaHCbKoi MpaBoBOi CiMi, ane 3 yTBepAKeHHAM KOMYHICTUNY-
Hoi igeonorii Bigbynaca nofea camocTiHOI cim'i npaBa. [onoBHa ocobnmeicTb colianicTMyHoi cim'i npaga -
e il 6a3yBaHHA Ha MapPKCUCTCbKOMY $inocodcbKomy BUEHHI, ike 30BCiM He 6yno aHanorom ¢inocopcbKmx
DOKTPUH Y 3axiiHux KpaiHax. Lle 6yno odiuifiHe BM3HaHe BUEHHS, | BCAKE iHILE BUEHHA BBaXanocsa He
nLLEe NOMUTKOBUM, a 1 He6e3neyHrM, 3arpo3fiMBIM ANA CyCninbHOro yctpoto. [NpaBo, 3a MapKCUCTCbKOIO
KOHLIeNLi€l, - Lie 3HapAaAA KNnacoBoi 60poTbOu, Lo CNY»KUTb 3aXMCTY iHTepeciB NaHiBHOro Knacy i 36epe-
MEHHI0 BUTiHOI AN1A HbOrO CYCNiNIbHOT HepPiBHOCTI. BOHO MOXe 6y T BU3HaueHe AK CYKYMHICTb CYCMiIbHUX
HOPM, L0 perfnaMeHTYTb BIiGHOCUHM NaHYBaHHA Mi>K MPaBAAYNMU | NigNErnnmMm Knacamu y Til YacTuHI, B
AKIN Ui BiZHOCHHY He MOXYTb 36epertuca 6e3 onopu Ha NpMMycoBy cy fobpe opraHizoBaHOI AepKaBul.
Lo cTocyeTbca gepaBu, TO Lie opraHisalis naHiBHOro Knacy, 3a JOMNOMOro AKOT Lieli Knac 3abesneuye
NpuayLIeHHA eKCryaToBaHOro Knacy i OXOPOHY CBOIX iHTepeciB. [lepkaBa 6yna i 3anuwaeTbca peBo-
nouifnHo. 3aBAAKN Uil MapKCUCTCbKIM ToULi 30py NpaBo Yy KpaiHax couTabopy TpaKTyBanoca BesibMu
CBOEPIgHMM YMHOM i MOMY BiABoAMIacA BigMiHHa Bif 3axifHOEBPOMENCbKOI ponb. B okpemnx acnekrax
coujianicTnyHa npaBoBa cim'sl 36epirana pucu PomaHo-lepmaHcbKoi npaBoBoi ciMm'i. Hopma npasa 3aBxau
po3rnsaganaca sk 3arajibHe NpaBuIo NoBefiHKK. 36epirannca cuctema npasa Ta lopUAMYHA TEPMiIHOMO-
rif. Ane BogHOYacC HoBe ifeosnoriyHe HarNnoBHEHHA BHECNO 3HAaYHi MepPeTBOPEHHA Y CTPYKTYPHI enemeHTH,
3amno3unyeHi 3 KOHTUHeHTanbHOro npasa. OCHOBHUM [Xepenom couianiCTMYHOro npasa crovyatky 6yna
peBonoLiiHa NPaBOCBIAOMICTb, @ Mi3Hille HOPMATUBHO-MPABOBI aKTu (3aKOHM), WO 3aKPiMNsITb NOo-
XKeHHs, B AKMX BMparkanaca BONA TPYAALMX | BCbOrO HapOAY, KEPOBAaHOIO KOMYHICTMUYHOIO NapTiel. Xoua
HacnpaBspAi Ui HOPMaTUBHO-MPABOBI aKTV LWBKALIE BUPaXaau BOJIO Ta iHTepecy napTinHO-AepXKaBHOro
anaparty. MaHyBano By3bKO HOpMaTBHe PO3yMiHHA NpaB.a. [prBaTHe NpaBo nepebyBano y TiHi ny6niy-
Horo npaga. NpaBy 6yB BNacTMBUIA XapaKTep iMmrnepaTrBy, BOHO 6yn0 HalTICHILLMM YMHOM MOB'A3aHe 3
LepKaBHOI0 NoniTukoto, 6yno ii acnekTom, 3a6e3neyyBanoca NapTiNHO BALO0 Ta NPUMYCOBOID CUOK
NPaBOOXOPOHHIX, @ AKLLO HEOOXiAHO - TO 1 KapanbHKX opraHiB. CygoBa NpakTMKa He BU3HaBanaca axe-
penom npasa, i BigBogmnnaca posb Taymaya npasa. Y KpaiHax couianicTMYHOI MpaBOBOI CiM'T KOHTPONb
3a KOHCTUTYLIMHICTIO 3aKOHIB He npoBaamBcA. llicna po3Bany CBITOBOI coLianiCTUYHOI cucTemu, Xxoua ii
pucn 1 goci 36epernuca Ha Ky6i, KHOP, Kntai, y npaBoBux cuctemax Lmx KpaiH Bifgdynucsa icTOTHI 3MiHW.
TakyM YMHOM, NiCNA NPOronoLWeHHA He3aneXHoCTi B YKpaiHi GopMyeTbca HOBa HallioHanbHa NpaBoBa
cmcTema. BoHa ounileHa Bif KOMyHICTUYHOI ifeonorii Ta MapTiHO- JOrMaTUYHOrO HanboTy. OpieHTPOM
CNPAMOBAHOCTI HOBa NpaBOBa CcTeMa BUOUpaE cim'to PomaHo-TepMaHCbKOro npasa AK HamnoLwmpeHily
B 3axigHin €eponi. Ane NOKM Wo npaBoBa cucteMa YKpaiHu, nepebyBatoun y nepexigHomy nepiogi, 3Hau-
HOI0 Mipoto 36epirae prcy KoNMWHbBOT coLianicTMUHOT NpaBoBOT CiM'i [5]

B ymoBax cborogeHHa M. MipowwHiueko BBaXag, WO MpaBOBOi cucTeMun YKpaiH/ OPIiEHTYE Ha aHari3
3B'A3KiB Mi>K PIBHAMM | KOMMOHEHTaMV MPaBOBOI CUCTEMM He B KaTeropiax 3a/IeXKHOCTi UM iHCTPYMEHTaslb-
Horo 3abe3neuyeHHs, a Ha NPUHLUMNAX Koonepadii i B Takui cnoci6 3abe3nevye JOKTPUHANBHUIA KOHCEH-
CYC MixXK opraHi3auinH1Mm i couianbHUM ii PiBHAMY, OTXe, MOXe Oy TN KOPUCHKM Y NoJanbLLIOMY PO3BUTKOBI
Teopii MpaBoOBOI CUCTEMU B YaCTWHI MOJOMAaHHA HAaABHOI B NiTepaTypi NCeBAOANXOTOMIYHOT CyrnepeyHoCTi
NpaBOBOI CUCTEMU IK 06’€EKTa JOCNIAKEHHS, LLIO BUPaXXa€eTbCA B Ayani3Mi NOHATb ,,NpaBoBa”’i ,lopuanyHa”
cmcTema Ta BiAMOBUTUCH Bif TEPMIHIB ,LuMpoKe” Ta ,,By3bKe” il po3ymiHHA. BKasye, Wo cknagHicTb npaBo-
BOT CCTEMU € He MPUYNHOLO, @ MPOAYKTOM ii LiinicHOCTI, Axkepeno AKoi nepebyBac He B cepefivHi cnuctemu,
a B CYKYMHOCTi 3B'AA3KiB i3 30BHilWIHIM cepepoBuLLeM. [lae MOXNMBICTb cPOpPMyBaTV KOMNAKTHUIA TEPMI-
HONOTIYHNI PAZ ANA ONKMCY HeNMepepBHOro Npouecy reHe3ncy B NPOCTOPOBO-CUHXPOHHOMY i Mpouecy-
anbHO- AilaxpOHHOMY 3pi3ax. [lianeKkTKa CMHXPOHIi Ta diaxpoHii Bitobpaxae 3B'A3KN OYHKLIOHYBAHHSA i
reHesucy, ki B OHTONOFYHOMY BMMIpi HEe MOXYTb OYTU BifOKPEMAEHMU; AEMOHCTPYE iCTOPUYHY Cnag-
KOEMHICTb MiX eTanamu, cTagiamu, dasamm reHe3uncy npaBoBoi cuctemu [4].

3a couioKynbTypHMMM (CYTHICHUMM)O3HaKaMy MpaBoBa cucTema KBanidikyeTbca Ak npasosBa ¢opma
OyTTA KOHKPETHOro CyCniNbCTBa B €THOMEHTAbHIl iHTepnpeTaLii; AK BigoOpa)KeHHsA 3aranbHoOro piBHA
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NpPaBOBOro PO3BMTKY CYCMiNbCTBa Bif MoTecTapHMX GOpPM MOro iCHyBaHHA [0 LMBINi3aLUiiHUX BKIOYHO;
AK OyXOBHUI BUMIpP AisnbHOCTI, cneundika AKoi, Ha BigMiHY Big di3vyHoi un GionoriuHoi aii, BKNoyae B
cebe BaXK/MBi B KUTTi IOANHW MOBY Ta iHLLUi AYXOBHI LIHHOCTi, MEHTaNbHi CUMBONY KyNbTypU; K Cneuu-
biuHy cuctemy HopMm, MpUHUKMNIB (i B colianibHOMY, i B IOPUANYHOMY acneKTax) — iCTOTHOro KOMMOHEH-
Ta KynbTypy , AKi BUpa)<aloTb 3HauyLLi ANA CycninbCcTBa i AeprkaBy GopmMu B3aeMogii noger, HabyBaroum
3aBAAKM IopuaMYHOMY (MO3UTMBHOMY) NpaBy odiliiHOro cTaTycy i 3arafibHOO60B'A3KOBOCTI; AK CyMa Cy-
CNiNbHNX JOCATHEHb Y MPaBOBOMY PO3BUTKY, BUPAXXEHOTO B MPUHLMMAX COLiaibHOrO i OPUAMYHOIO Npa-
Ba; AK UinicHa 6aratopieHeBa i 6aratodyHKLUioHanbHa iHbopMaLiiHa cMcTema, 3aaTHa 4O CAMOPO3BUTKY
i camoopraHisauii; AK pi3HOBMZ couianbHO-NPaBoBOI Nam'ATi. [[paBoBa cuctemun YKpaiHU B KOHTEKCTI re-
He3MCHOI CTPYKTYPU MPaBOBUX CUCTEM Lie NigcncTemMa CyCnifbCTaa, WO € LiNicCHUM couiaibHO-NPaBoOBUM,
HOPMaTUBHO-PEryATVBHUM KOMMIEKCOM 3 BiAMOBIAHMMM COLiaNbHO - OPUANYHMY MeXXaMu NPaBOBO-
ro BMAUBY Ha COLliyM Ta MPaBOBOro peryntoBaHHA HUM, QYHKLIOHYE B YiTKO BU3HAYEHUX TepuTopiasb-
HO-AepkaBHUX (abo nonituko-reorpadiyHmx) mexkax YKpaiHu, iHTerpye HalCyTTEBILLI PUCKU YKPAIHCbKOTO
NnpaBga, a reHe3nc NPaBoBOI CUCTEMM € CYTTIO BUPaXKeHHA eBOSIOLIT YKPaIHCbKOro CycnifibCTBa B paMKax
3axigHol MoAaeni coLioKynbTypHOT perynauil 3 iHAWBIAyanicCTMYHUMM | NPYUBATHOBACHULbKUMY NpiopuTe-
Tamu po3BUTKy [4, c. 377-385].

Ha gymky K. CtenaHeHKo npaBoBa crcTteMa YKpaiHU HUHI nepebyBae Ha nili iHTerpaLinHmux cBiToBux
npouecis. [i MoXHa oxapakTepusyBaTi Ik cMCTeMy NnepexigHoro Tuny. Ky Heo6XiAHO PO3BMBATM i KOH-
KpeTunsyBaTh 3HaHHA NPO Het, BHOCUTN OCMUCIIEHHI Npono3uuii 3 npueody T B4OCKOHANEHHSA WAAXOM
BifKNOAHHA HeJoUiNTbHUX 3acTapiinx Ta PyANMEHTIB Ta HaNOBHEHHSA Tl HOBUMU AKICHUMW YWHHUKaMN pe-
aNbHO iICHYIOUMMM Y HALLOMy CYCMiNbCTBI Ta NPOrpecnBHUMMN JO AKX NparHe ykpaiHCbKe CycnifibcTso. [6]

Mwn He MoxeMo MOBHICTIO noroauTuca i3 Touku 3opy O. YykaeBoi, Aka i3 nocunaHHAM Ha 0. O6opo-
TOBa, NPOMOHYE BUAINMUTN 0CO6MMBY MNPaBOBY CiM'I0 — €BPA3iNCbKY, OCKINbKM NpaBoBa cucteMa YkpaiHu
(3okpema, Pocii Ta binopyci) oy»e BiApPi3HAETbCA Bif POMaHO-repMaHCbKOI MPaBOBOI CMCTEMU, CUCTEMU
3arasibHOro npaga Ta iHWM1X NPaBOBUX cucTeM. Ha ix nornag, ue noB'a3aHo 3 TMM, L0 PO3BMTOK NPaBOBO-
i cnctemn YKpaiHn HeobxiHO MOB'A3yBaTW He 3 YTBOPEHHAM [aBHbOPYCbKOT abo cyyacHOi yKpaiHCbKOT
LepKaBK, a 3i CTaHOBMIEHHAM LMBIni3aLii, cnoyaTKy C/IOB’AHCbKOI, @ NOTIM — €BPa3ificbKoi, y AKin 6inb-
LUOIO MipOI0 HasIBHUIA MOHTONO-TIOPKCbKUI eneMeHT, Wwo OyB YTiNeHUn y npaBoBy cucTemy YKpaiHu, Konu
il TepuTopii NnepebyBanu y cknagi Pociiicbkoi imnepii [7]. Xouya nigTpumyemo 3anponoHoBaHi BYUEHOIO Ha-
NPAMU YAOCKOHasIeHHA NPaBOBOI CUCTEMU YKpaiHU LWAAXom edeKTUBHOT iHTerpauii yKpaiHCbKOi npaBo-
BOI CUCTEMM B CUCTEMY EBPOMNENCHKOro NpaBa; BOAHOYAC BUABUTU 06'€K- TUBHI MOXMBOCTI CTBOPUTHU
peanbHUin ePpeKTUBHUIA MeXaHi3M NPaBOBOrO PeryntoBaHHA 3 «EBPOMENCbKUMW CTaHAapTaMm» CyCrifib-
HVX BiAHOCUH y NOBY[0Bi AEMOKPATUYHUX IHCTUTYTIB y CUCTeMi NpaBa 1 Aep- *aBu YKpaiHu. Lie noBrHHO
CTaTV OCHOBHMM HanpsAMOM PO3BUTKY KOMMapaTUBHOrO Npasa B YKpaiHi Ha cyyacHomy eTani. Came KoM-
napaTrBHe NpPaBO € OCHOBHUM iHCTPYMEHTOM B aHasi3i MOXXNMBOCTE 3abe3neyeHHs NpaBOBUX rapaHTii,
iCHYBaHHSA pearb- HOro NPaBOBOro PO3B'A3aHHA NPOOIEM fepXKaBHOIO YNpaB/iHHA, AKI BUHUKAIOTb Y Cy-
YaCHMX CYCNiNbHMUX BigHOCMHAX YKpaiHu. [8].

CnywHoto € Touka 30py A. MepHUK OBOANTD, fiKa JOBOAWTb, L0 MPaBOBY CUCTEMY B yMOBaXx rno6ani-
3auii NoKNafaTbCA HaMBaXXNUBILWI 3aBAaHHA: NO-NepLue, neranbHO-popmasnbHe 3aKpinieHHa BiAnoBsia-
HUX rnobanisauinHUX TeHAEHL i, 3abe3neyYeHHs BXOKEHHSA iep»KaBy Y CBITOBe CNiBTOBapUCTBO; NO-ApY-
re, 3aBjaHHA 3 KepyBaHHA rnobanisauiiHMmMm NpoLiecamy CTOCOBHO KOHKPETHOI iepKaBUy, iX OOMeXXeHHS,
CNpsAMyBaHHSA B NeBHe pycio 3aans ybesneueHHsA Bif HeraTMBHUX HacNigKiB, MOB'A3aHUX i3 HeY3roaKeHi-
CTIO HaLiOHaNbHOI NPABOBOI CUCTEMU, Ti MOXKNIMBOCTEN, 3i CBITOBMMM TEHAEHLiISIMY, @ TaKOX i3 Hebe3ne-
KO0 MOTPANuTU B PYMHIBHY 3aNeXHiCTb Bifl HaNbiNbL po3BMHE- HUX KPaiH, 3alHABLLM MiCLle CBOEPIAHOIO
npuaaTka y CBiTOBOMY CniBTOBapuCTBi. [9].

B cBOl0 yepry HeobxigHO norogmTncA i3 Touky 3opy M. XaycToBoi, WO CyyacHa yKpaiHCbKa npaBo-
Ba CMCTEMa € MPaBOBOK CUCTEMOIO MepexiAHOro TUMy, Ma€ CTaTyC NPaBoBOI CUCTEMU MepexiAHOoro Tumny,
AKa nepebyBac Le B cTadii nepexigHoro nepiogy i 36epirae NeBHi 3anULWLIKN NonepeaHboT, CoLianiCTUYHOI
cnctemun. ObpaHnin WNAX JO3BOMAE NPOrHO3yBaTU NOCTYNOBE NPUELHAHHA NPaBOBOI cUcTeMU YKpaiHu
[0 ciM'i PomaHo-TepmaHCbKOro npasa nicna ycnilHOro 3aBepLueHHsA NoitTuko-npasosux pedopm. [10].

Yce BuLle BUKNafleHe Ja€ MOXNMBICTb GOPMyBaTU HACTYMHI 0COGAMBOCTI LWOAO NPaBOBOI CUCTEMU
YKpaiHa Ha nepexigHoMy eTani po3BUTKY AepaBu:

1) He 3BepTatoun yBary Ha 6yab-AKi NOTPACIHHA NPY BXOAXKEHHI YKpaiHCbKIMX 3emMenb Ao cknagy Pocin-
CbKoI, ABCTPO-YropCbKoi Yn pagaHCbKOI iMnepinl Ta PyMyHCbKOro KOpoiBCTBa NpaBoBa cncTeMa YKpaiHu
3aBXKAM HaseXkana 4o repMaHCbKOI rifiku PomaHo-TepmaHCbKoi MpaBoOBOI CiM'i, 30KpeMa BUXOAAYM 3 KpU-
Tepilo, L0 OCHOBHUMM [XKepenamu npasa 3aBXAuM BM3HaBaNNCA HOPMAaTMBHO-NPaBOBI aKTy;

2) Tpeba 3a3HauMTK WO YHiKaNbHi NpOrpecnBHi NONoXKeHHA PycbKoi npaBay B Npoueci icTopnyHoro
PO3BUTKY y CKNafi iHO3eMHUX Aep>kaB NPU3BENN 4O TOrO Lo BOHU GaKTUYHO 6ynv BTpaYeHi, BiTYM3HAHA
cucTemMa npasa chopmyBanaca Ha OCHOBI FepMaHCbKOI rinkn PomaHo-fepmaHcbKoi npaBoBoi CiM'i, npoTe
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Ha 6inbluocTi Teputopii YkpaiHu (Kpim fannumHm, 3akapnatta Ta BykoBuHM AKi Bxoannu go cknagy As-
CTpo-YropcbKoi imnepii) He 6e3nocepeaHbo, a Yepes Npr3My iMnepcbKux Tpaauuin Pocii Ta 3 ypaxyBaH-
HAM KOMYHiCTUYHUX NCEBAO LIiIHHOCTEN WO iCHYBanu B Hill Micna npuxoay A0 Bnaau 6inblUOBKKIB;

3) ymOBax CbOrofeHHA Halle CyCriNbCTBO 34iNCHEHO pillyye BigMOBIEHHSA Bifj BCbOrO POCiNCbKO iM-
NepCbKoro Ta KOMYHiICTUYHOIO MUHYJIOFO, Y MOBHOMY 00CA3i Lie CTOCY€ETbCA 1 MPAaBOBOI CMCTEMU, 3 AKOT
BUIANAETbCA YCi 3aCTapifli MONOKEHHA | BOHA HAaMOBHIOETbCA EBPOMENCHKNUMN LiIHHOCTAMY Ta EBPOMNEN-
CbKMMM CTaHZapTamy nobyAoBaHUMY Ha KpalLmx LiHHOCTAX i Tpaguuiax sk PomaHo-TepmaHCbKOI Taku
AHIOCAKCOHCHKOT NPaBOBUX CiMel Woho 3abe3neyeHHs crpaBeaMBOCTI Ta epeKTUBHOCTI MPaBOBOroO
3aXUCTy NpaB cBO6OS Ta iHTEPeCiB NpMBaTHMX 0Ci6, B TOMY UmMchi Bif cBaBinnA 3 60Ky fep»KaBu.

BucHoBok: OTe, 0cobnMBOCTAMM NPaBOBOI CUCTeMU YKpaiHa Ha CyyacHOMY MepexigHomy eTani
PO3BUTKY AepaBW € iHTEHCMBHE il MOBEPHEHHA A0 TPaAULINHKX Ta CyYacHUX LiHHocTen PomaHo-Tep-
MaHCbKOI NpaBOBOi CiM’i, B NepLuy Yyepry repMaHCbKOI ii FifKK, AKa JOMOBHIOETbCA KPALLVMIW MONOMEH-
HAMU PpaHLy3bKOi Ta CyJOBUMU NpeLeaeHTamu EBPONENCcbKOro cyy 3 npaB NOAMHM Ha OCHOBI 3a-
nosnyeHHa $inocodpcbKrx NPaBoBKX 3acaj CrpaBeasMBOro BiAHOBNEHHA MpaB cBob6oA Ta iHTepecis
NpUBaTHMX OCi6 B TOMY YMChi Big CBaBinnA 3 60Ky cy6’'eKTiB BNagHUX MOBHOBa)KeHb AHIIOCAaKCOHCKOT
npaBoBOi Cim'T.

'AHomauiﬂ.

Y cTaTTA 3'ACOBaHO 0COGNMBOCTI NPaBOBOI CUCTEMM YKpaiHa Ha Cy4acHOMY MepexifHOMY eTani po3-
BUTKY AepaBsu. [loBeAeHo, Lo Le € iIHTeHCMBHA HayKOBa, FPOMafCbKa, MOAITUYHA, NpaBoTBOpYa Ta npa-
BO3aCTOCOBHa AiANIbHICTb HAayKOBKX, MyONiYHMX, FPOMaACbKNX Ta MPUBATHMX CY6'EKTIB OO MOBEPHEHHSA
[0 TPagULINHNX Ta YTBEPAXKEHHA CyYacHUX LiHHOCTen PomaHo-TepmaHCbKOT NpaBoBOi CiM'i, WO JOMNOB-
HIOETbCA NpeLefeHTamMmy €BPOMENCbKOro Cyay 3 npas NIOANHM Ha OCHOBI 3ano3nyeHHA GinocopcbKux
NpaBoOBUX 3acaf, CNpaBefsIMBOro BifHOBMIEHHA NpaB cBOOOA Ta iHTepeciB NPMBAaTHMX OCI6 B TOMY UmMChi
Bifl CBaBiNnA 3 60Ky cy6'eKTiB BNagHMX NOBHOBaXeHb AHI0CAaKCOHCbKOI NPaBoOBOi CiM'l.

'Annotation.

The article clarifies the features of the legal system of Ukraine in the current transitional stage of de-
velopment of the state. It is proved that this is an intensive scientific, public, political, law-making and
law-enforcement activity of public, public and private entities to return to traditional and up-to-date
values of the Romano-Germanic legal family, supplemented by European Court of Human Rights prece-
dents, borrowing the philosophical legal foundations of the fair restoration of the rights of freedoms and
interests of individuals, including from arbitrariness by the subjects of power of the Anglo-Saxon legal
family.
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V INSTRUMENTS OF PUBLIC PROVISION
OF RIGTS AND FREEDOMS OF
CITIZENS IN THE CONTECH OF
ARMED CONFLICTS IN UKRAINE

IHcmpymenmu ny6niyHo20 3abe3nevyeHHs rnpae i cao60d
2pomMadsiHUH 8 yMoeax 36polHuUx KOHglikmie e YKkpaiHi

W’ Mahmurova-Dyshlyuk O. P
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Knro4oei cnosa:
aomiHicmpamusHa 0is/ibHicme, AOMiHICMpamugHo-npasose 3abe3neuyeHHs, 36poliHuUll KOHGIIKM,
iHcmpymeHmMu, noHAMmMs, npasa i ceo6o0u, nybaidHe adMiHicmpyeaHHs, cy6’ekm ny6niqHoi
aomiHicmpauyii, opuduyHe 3HApA00s.

'Hoc-raHOBKa npo6nemu. Bucoki AK 3aKoHoZaBYO CPOPMOBaHI, TaK i BU3HAUYEHi TEOPIED HApoa-
HOro npaBa 3acagu Tak v 1 3aNUWNNCA Hepeani3oBaHNMY NO3UTUBHUMW YMHHUKaMW, AKOW He 6yno B
apceHani cy6’ekTiB ny6niyHOT agMiHicTpaLii NeBHMX IHCTPYMEHTIB, 3a JONOMOrol AKMX BOHU 6 3abe3ne-
yyBanv npasa cBoOOAM Ta iHTepecn NPUBATHKX Ocib i Ny6niyHMIA iHTepec aepaBu.

YKpaiHa goBrui yac nepebyBae B ymoBax 36poiHOro KOHOMIKTY LWOAO 3aXUCTY TepuTopianbHOI Linic-
HOCTi Ta NpaB i cBO6O rpoMajsH Bif POCINCbKO-TEPOPUCTUYHOI arpecii. BignosigHo 3aranbHi Ta cnewi-
anbHi cy6’ekTn NybniyHoOl agmiHicTpauii MaloTb Y CBOEMY apceHani 3arasibHi Ta crneuianbHi iIHCTPYMeHTU
ny6nivyHOro aAMiHiCTpYBaHHS.

Teopis agMmiHicTpaTMBHOrO nNpasa Ta MOHOrpadiYHi JOCNIAKEHHA PO3KPUIN 3HAYHY KiflbKiCTb TaKuX
iHCTPYMEHTIB, IX opPUANYHY NPUPOLY Ta OCOOIMBOCTI BUKOPUCTaHHA Cy6’eKTamuy ny6niyHoOT agMiHicTpauil.
OpHak B yMoBax 36poiHMX KOHMIKTIB GifbLWiCTb i3 HAX BUMarae OHOBNEHHSA Ta cnelndiuHOro BUKopu-
CTaHHA. binbLwe Toro, Ana notTpeb 3axmcTy Npas i cBO6OA rPOMafAH MOXKYTb 3aCTOCOBYBATUCh Haf3BMYal-
Hi iIHCTPYMeHTM Ny6niuyHOro agMiHiCTpyBaHHSA.

Mpu ubomy Tpeba 3a3HaumnTK, WO 3arasbHi, cnewianbHi Ta Hag3BMYaHI IHCTPYMeHTU nybniyHoro aa-
MiHiCTpyBaHHA Npu 36epexxeHHi Ta BifHOBEHHI TepuTOpianbHOI LinocTi YKpaiHu, 3axucTi npas i ceobop
rpomagsH notpebyoTb NOAANbLIOrO PO3BUTKY BiAMNOBIAHO A0 TUX HOBUX BUKJIMKIB, LLO NMOCTIIHO BUHMKA-
I0Tb Ha NiHii po3MeXyBaHHA Ta B MOBCAKAEHHOMY »UTTi OCi6, AKi MOCTpaXKaany BHacNifoK poCifcbKo-Te-
POPUCTUYHOT arpecil.

AHani3 octaHHiX gocnigKeHb Ta ny6nikauii. [lo npobnemu iHCTpyMeHTIB Ny6niyHOro agmiHicTpy-
BaHHA AKi BUKOPUCTOBYIOTbCA Yy chepi 3abe3neyeHHs 3axmcTy npas i cBOO6OS NOAUHN | FPOMafAHMHA B
yMOBax 36poHUX KOHONIKTIB B YKpaiHi, 3BepTanu CBOi HayKoOBi MOrNAAM BiTUM3HAHI BYUeHi M. Anekcin-
uyk, H. Apmauy, B. Bi6ik, C. beckopoBaiiHui, fl. bykpees, A. BuwHeBcbkmin, B. TanyHbko, . JixTieBCbKMA,
fl. ’KypaBenb, M. [loHeHko, B. bina, B. Konnakos, T. Kopotkni, O. KysbmeHko, O. KypakiH, Jlicoa, C. Mapy-
weHko, O. NpaBoToposa, l0. Pagkoseup, €. PyaeHko, C. Cipun, O. Cikopcbkun, T. TapaxoHuy, I. XpuctoBa
Ha iH. [poTe BOHM aHanizoBaHy Hamu NpobnemaTrky 6e3nocepeiHbO He aHani3yBanu, a 30cepemKyBani
CBOI HayKOBI MOLYKM Ha 6inblu 3aranbHuUX, cnewianNbHUX Y CYMPKHUX BUKITMKAX.

Buiknapg ocHoBHOro martepiany. 3rifHO 3i CTOBHUKOM YKPaiHCbKOI MOBU iIHCTPYMEHT — Lie 3HapAAAA
ANA npaui, abo CyKynHicTb Takux 3Hapaab [1]. Y Teopii agMiHicTpaTMBHOrO npaea nig iHCTpyMeHTaMu
ny6niyHOro agMiHiCTpyBaHHA PO3yMiloTb 30BHILLHI BUpa3 OA4HOPIAHUX 3a CBOIM XapaKTepoMm i npaBo-
BOI MPMPOZOI0 FpyNn aAMiHICTPaTUBHUX Ai Ccy6’eKTiB Ny6niyHOI agMmiHicTpauii, peanizoBaHuin y mexax
BiANOBIAHOCTI BU3HaUeHOi 3aKOHOM KOMMeTeHLiT 3 METOI AOCATHEHHA 6axaHoro nybniyHoro pesynb-
TaTy [2].
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3rigHo 3 LWMPOKUM MiAXOA0M 10 CKnafdy iHCTPYMEHTIB My6niyHOro aaMiHicTpyBaHHA BYeHi-aaMiHiCTpa-
TUBICTW BIAHOCATb LUMPOKE KOO efneMeHTapHUX i KOMMIEKCHUX 3axofdiB (cmocob6iB) aaMiHiCTpaTUBHOI
pianbHOCTI Ny6nivHoi agmiHicTpauii, a came: 1) popmm nNybnRiYHOro agMiHiCTPyBaHHA: BUAAHHA HOPMa-
TUBHO-MPaBOBUX aKTiB; BUAAHHA iIHAMBIAYaNbHUX aAMiHICTPAaTUBHUX aKTiB; yKnafeHHA afMiHiCTpaTUBHUX
[OTrOBOPIB; YYNMHEHHSA iHWKWX IOPUANYHO 3HAYYLLMX il; 30iINCHEHHA MaTepianbHO-TEXHIYHNX onepawii; 2)
nnaH AK iIHCTPYMEeHT My61iuHOro aaMiHiCTpyBaHHS; 3) GakTUUHY Ailo AK iIHCTPYMEHT ny6niyHOro agmiHi-
CTpYBaHHSA; 4) meTtoan Ny6niyHOro aAMiHICTPYBaHHA — METOAM 3a0XOUYEHHS; METOAN NEPeKOHaHHsA; Me-
TOAM afMiHICTPATUBHOIO NPUMYCY: a) aAMiHICTPaTMBHO-3anobixkHi 3axoau; 6) 3axoam agMiHiCTpaTMBHOrO
NPUNUHEHHSA; B) aAMIHICTPATMBHI CTATHEHHS; 5) agMiHICTPaTMBHO-MPAaBOBI PeXnMK; 6) KOHTPONb (Har-
nAag); 7) eneKTpoHHe BpAdyBaHHA [2].

BuxopAaum 3 Taknx TeOPETUYHUX MO3ULi Ta HAMOBHIOKUN IX KOHKPETHUMUW MONTOXKEHHAMUN YNHHOIO
3aKOHOZABCTBA, @ TaKOX BIACHUM PO3YMiHHAM aHani3oBaHO! NPobneMaTnKm, PO3KPUEMO 3MICT OKpeMUX
iHCTPYMeHTiB Ny6niyHOro afMiHicTpyBaHHA y chepi 3abe3neyeHHs 3 npas i cBO6OA NIOAMHM | FPOMafAHN-
Ha B yMoBax 36poiiH1Xx KOHONIKTIB B YKpaiHi.

HopmaTtrBHO-MpaBoBi akTW — Lie akTU Ni3aKOHHOI aAMIHICTPaTUBHOI HOPMOTBOPYOCTI, Y AKUX MiCTATbCA
HOPMU NpPaBa, AKMMN KOHKPETU3YIOTbCA iHLWi HOPMU, WO € B 3aKOHOAABUMX aKTaxX BULLOT OPUANYHOI CUNK,
a TaKoX NependayaeTbCa MexaHi3Mm iXHbol peanisauii; BM3HayaloTbCA TUNOBI NpaBuia NoBeaiHKkM y cdepi
nybniyHoro ynpasniHHA (HanpyKnag, NpasBuia NpoBefeHHA KOHTPONbHO-HArMAA0BMX 3aX04iB); YCTaHOB-
NIOETbCA OpraHi3alifiHo-NpaBOBWIA CTaTyC opraHiB NyoniyHoT agMiHicTpaLii; peanizyeTbca MexaHiam 3abes-
neyeHHsA KOHCTUTYLINHOrO CTaTyCy rpoMagsaH YKpaiHu, iHo3emuiB, 06’'€eqHaHb rpoMagsH; yCTaHOBIIOTbCA
HeoOXifHi 3a60poHM 1 0OMeXeHHS; HafaloTbCA CneLlianbHi NpaBa Ta NOKaZaloTbCA crewianbHi 060B’A3KK
y chepi ny6niyHoro agmiHicTpyBaHHsA; GOpMyOTbCA YMOBM B3aEMOJIT | KoopArHaLii AifNbHOCTI OpraHis ny-
6niyHOT agMiHiCTpaUil; NPOBOAATLCA B XUTTA COLialbHO-eKOHOMIYHI nporpamu [3; 4]. Hanpuknag, 3rigHo 3
Hakasom MOH YkpaiHu Big 24 TpaBHsa 2016 p. N2 560 6yno 3aTBepaxeHo MNopagok npunomy ans 3pobyT-
TA BULLOI, paxoBoi NepeaBuLLoi Ta NpodecinHoi (MpodecifiHo-TeXHIUHOI) OCBITM 0Cib, AKI NPOXKBaloTb Ha
TIMYaCOBO OKYNOBaHil TepuTtopii ABTOHOMHOI Pecny6niku Kprm Ta B micTi CeBacTonoi, AKUIN yTOYHIOE Ae-
Tani3ye nonoxeHHA 3akoHy YKpaiHu «[po 3abe3neyeHHA nNpaB i cBO6OA rpoMajaH Ta NPaBoOBUI PEXNM Ha
TIMYaCOBO OKYMOBaHI TepuTopii YKpaiHu» Ta BU3HaYa€ 0COBMBOCTI OTPUMAHHA JOKYMEHTIB Npo 3arab-
HY CcepefHto OCBITY 1 0CO6NMBI yMOBU NpuiioMy Ans 3006y TTA BULLOT Ta npodecinHoi (npodecitHo-TexHiu-
HOI) OCBITU 0OCOBGaMW, AIKi NPOXMBaKOTb Ha TMYACOBO OKYMOBaHi TepuTopii YKpaiHu.

Tm camum BMAAHHA aHani3oBaHOro Mif3akOHHOro HOPMAaTMBHO-NPABOBOrO akTa Aano MOXANUBICTb
MonofMM rpomagaHam YKpaiHu, Aki 6ynun 3myLueHi oTprMyBaTy HeNneriTMMHy cepefiHbo OCBITY Ha TMYa-
COBO OKYMOBaHUX TEPUTOPIAX, peani3oByBaTV CBOE NPaBO Ha OCBITY B YKpalHi.

[HAMBiAYanbHUI akT Ny6niYHOro agMiHICTPYBaHHA — Lie PilleHHs, WO O3HayaE, No-nepLue, HAABHICTb
BOSIeBUABIIEHHA cy6'ekTa NybnivyHoI agMiHiCTpauii, no-gpyre, Take BONEBUABIIEHHA CTOCYETbCA KOHKPET-
Hoi 0cobu, 06’'eKTa MaTepianbHOro CBITY, CUTYyaUii, NO-TPETE, MiCTUTb OBIPYHTYBaHHA HagaHHA (BiAMOBY
B HaflaHHi) NpaB i 060B'A3KIB 0COOW, yCTaHOB/IEHHA NPABOBOrO PEXMMY MaTepiasibHOro 06’'ekTa, CuTya-
Ljii, 3aCTOCYBaHHA UM BUKOPUCTAHHA NoBHOBaXkeHHA. Cy6’eKT ny6niyHoi agMiHiCTpaLii yxBantoe pilleH-
HA BIAHOCHO NpaB i 060B’A3KIB 0CO6U, 06'EKTa MaTepianbHOro CBITY, CMTYaLil NicNA BUBYEHHA 0OCTaBUH
CnpaBy Ha NigCcTaBi YNHHOIO 3aKOHOAABCTBA. BiH BU3HaYae MOXNMBICTb HaJaHHA NpaBa abo HeobXigHICTb
noknagaHHA o60B'A3KyY, peanisaLii BNacHi KOMNeTeHLii; Ha OCHOBI Ta 3 METOK BMKOHAHHSA 3aKOHY 11 BU-
paatuy CBOI BOJIKO HAZla€ Ta BUKOPUCTOBYE BiAMOBIAHI NpaBa, MOKNagae Ta 34ilicHioe o6oB’A3KM. Ha
Aymky B. binoi, BugaHHs iHaMBigyanbHUX akTiB cy6’eKTamum ny6niyHOT agmiHicTpauii € abCTpakLi€o BMLLO-
ro piBHA 3 KaTeropiasnbHUM CTaTyCoM, WO 06’€AHYE BCi BNafHi iHAUBIAYanbHO-KOHKPETHI BONIEBUABNIEHHSA
ny6niyHoi agmiHicTpauii. FanyseBoto ocobnmBicTio iHAMBIAYaNnbHUX aKTiB My6niYHOT agMiHicTpauii € ix Li-
NbOBe MpU3HaYeHHA — peanisalia KoMneTeHUil opraHy nyo6niyHoi agmiHicTpauii Ta gid, LWo BUYepnyeTbca
ix BUKOHaHHAM. QaKkTUYHa peanisauis Npunucis iHAMBIAYanbHUX akTiB Ny6nivyHOI agmiHicTpaLii 3ymoBntoe
BTPaTy HAMU IOPUAMYHOIO 3HAYEHHSA ANA agpecaTa, LWo HeobxiaHO BpaxoByBaTy nig Yyac GopMyBaHHSA iX
HOPMAaTUBHOT KOHCTPYKLIT, LUAAXOM YCTAaHOBNIEHHA KOHKPETHUX CTPOKIB OCKap»KeHHsA Ta HabyTTA YUMHHOCTI
[5]. Hanpuknag, cBoim iHAMBIAyanbHUM akToM — YKa3om — [pe3ngeHT YkpaiHu Bonogmmup 3eneHcbKunm
NpuUcBoiB MonogLomy neriteHaHTy MaTBiiBy Tapacy TapacoBuyy 3a repoiam i 0COBUCTY MyXKHICTb, BUAB-
NeHi B 3aXM1CTi flepXXaBHOMo CyBepeHiTeTy Ta TepUTopianbHOT LiNiCHOCTI YKpaiHuW, camoBigfaHe CinyiHHA
YKpaiHCbKOMY HapofoBi 3BaHHA lepoin YKpaiHu (MOCMepPTHO) 3 YAOCTOEHHAM opAeHa «30/10Ta 3ipka» [6].

BucHoBKM. OTXe, iIHCTpYMeHTM ny6niyHOro aaMiHicTpyBaHHA y cdepi aamiHICTpaTUBHO-NPaBOBOro
3abe3neuyeHHA NpaB i cBO6OA NOAMHU | FPOMaAAHMHA B YMOBaxX 36polHmx KOHONIKTIB B YKpaiHi — Le topu-
OVYHI 3HapAaAA aAMiHICTpaTMBHOT AianbHOCTI cy6’ekTiB NybniyHOI agmiHicTpaLii (npaBoBi, opraHisauin-
HO-NMPaBOBI Ta OpraHi3auilHi), Wo peanilyloTbCA B MeXaXx BigMOBifHOI, BU3Ha4Ye€HOI 3aKOHOM KoMneTeHLil
3 MeTOl 3aXUCTy NpaB, cBoOOA Ta iHTepeciB 0cCib, AKI MOCTpaXkaany BHACNIAOK 30pOiHMX KOHONIKTIB B
YKpaiHi.

N
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AHOmMauis.

Y ctatTi cGOpMOBAHO MOHATTA IHCTPYMEHTIB Ny6niyHoro 3abesneyeHHsA npas i cB060A rPOMafAHVH B
yMOBax 36ponHuNx KOHONIKTIB B YKpaiHi. BusHaueHo, o Le opuanyHi 3Hapaaaa aaMiHiCTpaTUBHOI ianb-
HOCTi cy6'eKTiB Ny6niYHOT aAMiHiCTpaLil, WO peanisytoTbCA B MeXax BifnoBiAHOCTI BM3HAYEHOT 3aKOHOM
KOMMeTeHLii 3 MeTol 3axUCTy npa., cBOOOA Ta iHTEpeCiB 0Cid, AKI NocTpaxJanu BHaCiLOK 36pONHUX
KOHPNIKTIB B YKpaiHi.

'Annotation.

The article forms the concept of tools of administration support of human and civil rights and free-
doms in the context of armed conflicts in Ukraine. It is determined that these are legal instruments of
administrative activity of public administration entities, which are implemented within the limits of the
competence defined by law in order to protect the rights, freedoms and interests of persons affected by
armed conflicts in Ukraine.
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LEGAL PROBLEMS OF PROPERTY
RIGHTS OF LEGAL ENTITIES OF
PUBLIC LAW IN UKRAINE

lpaeoei npobnemu peyosux rnpae
ropudu4HUX ocib ny6riyHo20 npaea e YKpaiHi

W Piddubna V. F,

KniouoBi cnoBa:
topudu4Ha ocoba nybsiuHo20 Npasd, Npasosuli pexxum, NPago NOBHO20 20CNO0OAPCLKO20 BiIOAHHS,
npaso onepamugHO20 ynpasJiiHHA

Kew words:
legal entity of public law, legal regime of property, the right of full economic management, the right
of operational management

MocTtaHoBKa npo6nemu. B YkpaiHi Ha cborofHi HeBperynboBaHM € NMUTAHHA NMPaBOBOrO PEXNMY
MaliHa topuanyHoi ocobu nybniyHoro npaga. Tak, 3rigHo 3i cT. 329 LIK topuanyHa ocoba nybniuHoro npaea
HabyBa€ NpaBo BMIAaCHOCTI Ha MaHO, NepefaHe i y BNACHICTb, Ta HA MaltHO, HabyTe Heto Y BNacHICTb Ha
nigcraBax, He 3a60POHEHNX 3aKOHOM. Pa3oMm 3 TMM BM3HaHHA LPUANYHUX OCi6 NybniyHoro npasa cy6’ek-
TaMn NpaBa BIACHOCTi CynepeyunTb NONMOXEHHAM 3aKOHOAABCTBa, 30KpeMa u. 3 cT. 73 TKiu. 1 ct. 133 TK
YkpaiHu). Ik npasuno, opnanyHi ocobu nybniyHoro npasa He € BNaCHUKaMU MaiHa AKe Y HUX €. AHani-
3ytoun Jitoye 3aKOHOAABCTBO, MOXKHA BKa3aTu Npo Te, Wo opuanyHi ocobu nybniyHoro npasa (opraHu
JAep»aBHOI Baau, HaBYasbHi 3aKknagw, NiANPUEMCTBA) BOMOAIIOTb MAMHOM Ha KBasi-peyoBMX MpaBax
TaKMX K NPaBO MOBHOMO rOCMOAAPCbKOro BifjaHHA i MpaBO OonepaTUBHOrO ynpasniHHA. Bka3zaHi npaBa
Ha CbOrofHi GiNbLUICTIO BUEHUX KPUTUKYIOTbCA | MPONOHYETLCA 3aMiCTb BKa3aHUX MpaB NOLIYK peyoBuxX
npas sKi 6 BigNoBifanu pUHKOBMM BiIHOCMHAM YYaCHUKIB LIMBIIBHOrO 060pOTY. Y LibOMY KOHTEKCTi NeB-
HOI aKTyanbHOCTI HabyBa€ AOCNIAKEeHHA MUTaHHA LWOAO NPAaBOBOIO PEXMMY IPUANYHUX 0Cib cy6'eKTiB
ny6niyHoro npasa.

AHani3 ocTaHHix ctaTtei Ta ny6nikadii. JocniaXeHHAMN NPaBOBOro NMOJIOKEHHA IOPUANYHUX OCiO
ny6niyHoro npasa NPUCBATUNM CBOI HAYKOBI Npaui Taki Bigomi umeinict Ak: KysHeuosa H.C., Josrept
A.C., Cnacnbo-QateeBa |.B., bopucosa B.l., MangaHuk PA., Mepsomaricbkuii O.0., Cabogaw Pb., 3ybap
B.M., i iHLui.

MeTol0 cTaTTi € JOCNiAKEHHA KBa3i-peyoBMX MpaB: MOBHOMO rocnofapCbkoro BifaHHsA, NpaBa one-
paTVBHOIO YyNpaBfiHHA, Ha AKX MaHO CbOTOAHI HaNeXuTb LPUANYHUM ocobam My6niyHOro npasa, a
TakoXK GOpMynoBaHHA | NOWYK ePeKTUBHNUX KOHCTPYKL i 0OMEXKeHMX PeyoBUX Npas 3 METOI 3aMiHM ic-
HYIOUMX KBa3i-peyoBMX NpaB.

Buknag ocHOoBHOro matepiany. B 4OKTpYHi NpaBa BUAINATb Taki 03HaKM cy6’ekTiB ny6niyHoro npa-
Ba: 1) € neBHUMYM Ny6NiYHO-NPaBOBNMY YTBOPEHHAMMU; 2) BOHU He € NPodeCiiHUMMN YYaCHUKaMW LUBINb-
Horo o6iry, a BUpILLYOTb 3aBAaHHA CYCMNiNbHOMo, CoUianbHOro xapaktepy; 3) BOHM 6e3nocepeHbO NoB'A-
3aHi 3 nybniyHoto Bnagoto; 4) ocobnmBoCTi NOPAAKY CTBOPEHHSA, GOpMyBaHHSA Ta iep»KaBHOT peecTpallii; 5)
BOHW He € BfIaCHUKaMM MaliHa; 6) YiTKO BM3HaYeHa CTPYKTypa OpraHis; 7) lopuanyHa BianoBiganbHiCTb 3a
NPUAHATI pieHHA. o topruanyHmx ocib cy6’ekTiB ny6niyHOro npaBa MOXHa BiHECTU AepKaBHi nignpu-
€MCTBA, OpraHisauii, ycTaHOBW, Pi3Hi 3@ NPaBOBUM CTaTyCOM 3aKnaAm TOLWO, AKi CTBOPEHi po3nopAauMMin
(BnagHMMKM) akTamu 3 ix crneundiyHo NpaBoCy6’eKTHICTIO Ta MpaBaMm IOPUANYHMX OCIO ANA BUKOHAHHA
nocTaBJ/ieHMX 3aBAaHb €KOHOMIYHOIO, COLiaIbHOrO Ta iHLWWOro XapakTepy BignoBigHOI TepuTopii (MpocTo-
py) 4N HapOAY HaLOl AepXaBK B LLiSIOMY, OKPEMUX COLiaNlbHUX FPYN Ta BEPCTB HaCeNeHHA | KOHKPETHUX
iHAMBIZIB rPOMafAHCbKOro CycninbCTBa. [Jo lopramnyHmX ocib cy6’ekTiB ny6niuyHOro npasa TakoX Chif Bif-
HOCUTY Aep»KaBHi OpraHn BMKOHaBYoi Bnagm (4. 1 cT. 4 3akoHy YKpaiHu «[1po LeHTpanbHi opraHu BUKO-
HaByoi Bnagw» Big 17.03.2011 p. N23166-VI) [1]
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Mig NpaBoBMM peXMMOM B OPUANYHIN NiTepaTypi po3yMitoTb 6araTo3HauyHe, Mixranysese i Mixxgucum-
naiHapHe NOHATTA, AKe BMKOPUCTOBYETbCA B PI3HMX rafly3AaX HayKOBOIO 3HAHHA, AAKE YBINLLIO B lOPUANYHY
TEePMIHOJOTII0 | MPaKTUKY ANA BM3HAUYEeHHA Pi3HNX MPaBOBUX CTaHiB y pAAi ranysen npasa [2]. [pasoBun
peXnM MalHa IoPUANYHKX 0CIO POBUTb MOXINBMM BUCBITIIEHHA cneundikn «BHYTPILWHIX» KOpNopaTuB-
HUX BiZHOCVH, NOB'A3aHMX 3 PO3NOPALAXKEHHAM MaliHa OpraHi3auii, AK TO aHani3 Kona TUTYNiB BONOAIHHS,
X KOHONIKTIB, BigMiHHOCTeN i TOTOXKHOCTI [3, 90]. OCO6MMBICTIO NPABOBOrO PeXMMy MaliHa LPULNYHNX
0cCi6 cy6’eKTiB NyONiyHOro Npaga € Te Lie BOHW He € BaCHNKaM1 MaliHa, AKe iM HanexunTb. Tak, 3rigHo 3i CT.
cT. 136, 137 TK YKpaiHum topmanyHum ocobam cy6’ekTiB ny6niyHOro npaBa HaneXxuTb MaliHO Ha NpaBi roc-
NnoJapCbKOro BiJaHHA Ta MpaBi onepaTUBHOIO yNpaBniHHA. BKka3aHi npaBa BigHOCATb 4O peyoBKMX Mpas.,
BIAMIHHICTb MiXK HUMUW NONATAE y TOMY, WO Cy6’eKT NiANPUEMHMLTBA BONOAIE MallHOM Ha MpaBi MOBHOMO
rocnofapcbKoro BifaHHsA, TOOTO BONOMIE, KOPUCTYETLCA | PO3MNOPALKAETLCA MAHOM, 3aKpinieHnM 3a
HUM BIACHUKOM, 3 OOMEXEHHAM NMPABOMOYHOCTI PO3MOPALMKEHHSA LOAO OKPEMUX BUAIB MaliHa; MPaBoOM
onepaTMBHOrO YNpaBiHHA BONOJIE, KOPUCTYETbCA | PO3MNOPALKAETLCA CyO'eKT rocnofapoBaHHA A
30iNCHEHHSA HUM HEKOMEPLIMHOT roCcCnogapcbKoi JianbHOCTI [4].

B topnaunyHin nitepatypi BKasyeTbcA Npo neBHi 0COONNBOCTI 0OMEXEHVX PeYOoBUX NpaB onepaTuB-
HOro YMpaBfiHHA | NTOBHOrO roCNofapcbKoro BigaHHA. Tak, HanpuKnag, B pe3ynbraTi NpoAaKky MalHa yHi-
TapHOro NiANPUEMCTBA NPUNUHAETHCA [1Ba NPaBa: NPaBO BNACHOCTI Ny6iYHOro yTBOPEHHs i obmexeHe
peyoBe NPaBo YHiTapHOro NiANPMEMCTBa (NpaBo onepaTUBHOIO ynpasiHHA abo NPaBo rocnofapcbKoro
BilaHHA) a B pe3yNbTaTi BUHUKAE TiNbKM OfiHE NPaBO — NPaBO BMACHOCTI FPOMaAAHMNHA, AKe € Oinblu NoB-
HUM 3a 3MICTOM HiX Te fike iCHyBano y BNaCHOCTI fep»<aBu [5, 246].

B BOKTPVHI LUMBINbHOIO NpaBa ANCKYCIMHM € TaKOX NMUTaHHA LWOAO NPaBOBOI NPUPOAN 0OMEKeHUX
peyoBKX NpaB Npasa NOBHOIO rocnoAapcbKoro BiflaHHA Ta NpaBa ornepaTuBHOro ynpasniHHA. Tak, Ha3Ba
LMX NPaB «LUTYYHO PeYOBUMM» BENTbMU BAANO MOKA3YE WO 3a 3MiCTOM BOHM PEeYOBUMU He €, Xoua i BigHO-
CATbCA [|O YNCa OCTaHHIX BoJelo 3aKkoHoaBLUA. [TpaBoBiAHOCKMHI ONepaTUBHOIO YNpaBfiHHA | MOBHOrO
roCrnofapCbKoro BifjaHHA MatoTb ABi CKNagoBi: 1) BiGHOCHI BIAHOCKMHYM BlacHUKa MaliHa 3 OQHI€l CTOPOHM
i ycTaHOBM ab0 yHiTapHOro NigNpPUEMCTBA 3 iHLIOI CTOPOHU, B AKMX ABi 0COOM MatoTb npasa i 060B'A3KY,
2) abCoNIOTHI BIAHOCUHM YCTaHOBM abo YHITapHOro NiANPUEMCTBA, AKE € yNpaBOMOYEeHO 0cob0to, 3 0f-
Hi€l CTOPOHM | HEBM3HAYEHMM KONOM 0Cib, AKi 3000B'A3aHi yTPMMYBaTUCA Bifj MOCATaHb Ha MaHO 3 iHLWOT
cTopoHu. OcHoBHa cneumrdika CKnagHUX BigHOCKH ONepaTUBHOIO YNpaBiHHA | TOBHOIO roCnofapCbKo-
ro BiflaHHA NonArae y ix BiAHOCHUX CKNaloBUX, OCKiIbKN OOOB'A3KN YTPUMYBATUCA Bifl aKTUBHKX Al NO
BiIHOLLEHHIO O YYXKOro MariHa He MOXKYTb BONOAITY iCTOTHUMMN OCOBANBOCTAMMU.

lNpaBoBIAHOCUHW OMepaTUBHOrO YNpasBiHHA | MOBHOMO rocnofapcbKoro BijaHHA MaloTb O3HaKMK, AKi
XapakTepHi anA: 30608B’'A3anbHMX NPaBOBIAHOCKH: 1) NOB’A3aHi 3 BUKOPUCTaHHAM MaiiHa (MOXNUBICTb pe-
rynioBaT 3MiCT MPaBOBIHOCUH BOME BACHMKA — BU3HAYaT! MeTY BMKOPUCTAHHA MalHa, MOXIBICTb
iHILilOBaTV BUAYyYEHHA MaliHa NPu NOPYLLEHHI YMOB KOPUCTYBaHHS; 2) MOB'A3aHi 3 HENpAMMM NpeAcTaB-
HULTBOM (MOXXNMBICTb NEepeaaTn NPaBo, AKe € BiNbLIMM 3a 3MICTOM | XapaKTEPOM HiX Te sike HaneXxuTb
IOPUANYHIN 0CO6i — He BNAaCcHUKY; 3) peyoBMX NPaBOBIAHOCKH (peecTpaLlia NpaBa, BUHUKHEHHSA NpaBa 6e3
[OroBOpY 3 BNacHUKOM). TOMy BKa3aHi puvcy 3060B’A3anbHUX BiAHOCKH a TaKOX BiACYTHICTb y NpaBa one-
paTMBHOrO Yrpas/iHHA i NPaBO rocnojapCcbKoro BifaHHA BACTUBOCTI CliAyBaTW 3a Pivyto CBigUUTb NPO
LOLiNbHICTb BUKIOYEHHSA BKa3aHMX MPaB 3 Ynciia 0OMeXKeHNX peyoBurx npas. Pa3om 3 TUM, HeBigHECEHHS
LMX NpaB A0 OOMEXEHNX PEYOBMX MPaB He CBIAUMTb NPO Te WO X MOXKHA BKMIOUNTU JO CKagy 3060B'A-
3aNbHUX MpaB. TaKUM YMHOM MOXHa NPUIATK A0 BUCHOBKY NPO Te, WO Li NpaBa € npaBamuy 0cobnmBoro
poay, AKi He BNMCyTbcA B Knacudikauito cyb’eKTMBHMX MpaB Ha peyoBi Ta 3060B'A3asbHi, NoaibHo oo
TOro fIK B Hel He BNUCYIOTbCA BUKJITIOUHI NPpaBa Ha 06'eKT iHTeNeKTyanbHOI BIaCHOCTI.

Ha cborofiHi npaBo onepaTMBHOIO YrpassiHHA i MPaBO MOBHOrO roCnoAapCcbKoro BilaHHA BUSTyYeHi 3
LumeinbHoro Kogekcy YkpaiHu i 3HaxoaAaTbcA B focnogapcbKomy KodeKci YKpaiHu. Pazom 3 Tmm, B 3aKoHi
YkpaiHu «[po gepxaBHy peecTpaLito peyoBux NpaB Ta ix 00TAXKEHb» AeprKaBHIl peecTpaLii nignaraoTb
NnpaBo rocrofapCbKOro BijaHHA i NpaBo onepaTMBHOro yrnpasniHHA. TO6TO Ha piBHi cneLianbHOro 3aKoHy
BOHM BigHecCeHi o peyvyoBux npas a B po3gini LK YkpaiHu B po3gini Il rnasm 30: Bugn pevyoBmx npas Ha
yy>e MaliHO BKa3aHi NpaBa BifiCYTHi, Xoua nepenik ix BigKPUTAI | 3aKOHOM MOXYTb Oy T/ BCTaHOBJEHi iHLLi
peyoBi MpaBa Ha YyXe MaiHo.

binbwicTb BUeHUX CbOrofHi KPUTUYHO CTaBNATbLCA A0 ICHyBaHHA NpaBa onepaTuBHOro YrNpaBiHHA i
npasa MOBHOIO rocnofapCbKoro BifjaHHA AK 3aAULWLKY Bif pagAHCbKOI CMCTEMU MNaHOBO-aAMIHICTpaTmB-
HOI EKOHOMIKW, AIKi 6yNu B CBill Yac po3pobneHii 3anponoHoOBaHi pagaHCbKUM LBINicTOM BeHegnKToBUM.
Pa3om 3 TUM, CbOrOAHI € | MPUBIYHNKIN 3aNMLLEHHSA LMX NPaB 3a PUANYHUMM 0COBaMU He BlaCHMKaMMN.
Tak, Ha aymKy BrHapa J1.B., akuii gocnifyBas NpaBoBUIA CTaTyC OPUANYHNX OCi6 3aCHOBAHMX AePKaBoio
(fopuamyHmx ocié ny6niyHoro npasa) BKasyBaB Mpo Te, Lo MOBVHHO AOMOBHUTU NonoxeHHA LinsinbHoro
Kogekcy YkpaiHu, AKi NpncBAYEHi peyoBrM NMpaBaM Ha Yy>ke MaHo, e ABOMa PeasibHO iCHYIUNMN BU-
JaMu MpaB — MPaBOM roCnoAapCbKOro BilaHHA Ta MPaBOM OnepaTUBHOIO ynpaniHHA [6, 14]. B Ton xe yac
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IopuAMYHI 0cobm NPUBATHOrO NPaBa, AKi 3aCHOBaHI AepPKaBolo € BIACHMKAaMM MaiiHa, NepefaHoro iM 3a-
CHOBHUKOM. ICHY€E i MpoTuiexHa No3ulia Npo Te, Wo NpaBo OnepaTUBHOIO yNpaBiHHA | NPaBo MOBHOMO
rocnofapcbKoro BifaHHA NpUTaMaHHi couianicTnyHin popmallii, BOHVM He MOXYTb BUKOPUCTOBYBATUCA B
npuBaTHOMY MpaBi. | Ha cborofHi TpMBa€E NowWwykK ePpeKTUBHOI KOHCTPYKLIT 0OMeXeHUX peyoBurx Npas AN
yyacTi opuanyHmnx ocié cyb’ektis nybniuHoro npaea B UuBinbHOMY 060pOTi. Tak OfiHi€EI0 3 KOHCTPYKL il
AKa 6 MOXkHa 6yno 6 po3rnAHYTM cepes MOXKMBUX BapiaHTIB € MOAENb «A0BIPYOI BNACHOCTI» 10 NpaB, Ha
AKMX 3aKPiNIeHO MalriHO 3a AepKaBHUMM NignpueMcTBammn umn yctaHosamu. B rnasi 70 LK (cT. 1029-1045)
3aKpinjeHi HOpMK LWOAO JOroBOPY ynpas/iHHA MalHOM. [JoroBip ynpasfiHHA MallHOM € HOBUM [OrO-
BiPHUM TUMOM AOrOBOPY, AKUI 3aKPINIoe 34iNCHEHHA NpaB Ha Yy»ke abo BfacHe MaiHO 3 BM3HAYEHO
METOI0 Ta B Uy>KOMy iHTepeci. Tak, 3rigHo 3i c¢T. 1029 LK 3a foroBopom ynpasniHHA MaiHOM OfHa CTOPOHa
(YCTaHOBHMK ynpaBiiHHA) Nepedae Apyrint CTOPOHI (ynpaBuUTento) Ha NeBHMNIN CTPOK MaHO B yNpaB/liHHSA,
a fpyra CcTopoHa 3000B'A3yeTbCA 3a NNaTy 34iMCHIOBATM Bifi CBOrO iMeHi ynpaBniHHA UM MalHOM B iHTep-
ecax yCTaHOBHMKa ynpasniHHA abo BKa3aHoi HUM ocobu (BurogoHabysaya). lorosip ynpasniHHA MaiHOM
MOXe 3acCBifuyBaT! BUHWKHEHHA B ynpaBuTena rnpasa AOBIPYOl BAaCHOCTI Ha OTPUMaHHA B YrpaBiH-
HA MarHO (4. 2 cT. 1029 LK). Taknm YmHOM, aHani3youn NOHATTA JOrOBOPY yNpaBfiHHA MalHOM, MOXKHa
KOHCTaTyBaTV NPO BUHNKHEHHA B yNpaBUTeNA ABOX BMAIB NPaB yNpaBUTeNsa Ha OTPYMaHe B yNpaBliHHA
MaliHo, No-neplLue, NpaBa ynpaBuTeNa Ha UYy»Ke MaliHO (BNMacHMKOM MaliHa, Wo nepebyBac B ynpasiHHI,
3a/MLIAETbCA YCTAaHOBHMK), MO-Apyre, NpaBo AOBIPYOI BAACHOCTI (MpaBo BAIACHOCTI Ha AOBipeHe MaHO
nepexoanTb Bif YCTaHOBHMKA A0 ynpaBuTens). Yn MoXkHa 3aCcTOCOBYBATW AaHY KOHCTPYKLiO A0 BigHO-
CWH 3a Yy4YacTio IopranYHKX ocib cy6’ekTiB nybniyHoro npasa. Ha Hawy aymKy He mo<Ha. No-nepuue, Bia-
HOCKHM, AIKi BUMMBaKOTb 3 JOroBOpPY YNpPaBfiHHA MaiHOM MaloTb 3000B’A3aNIbHO-MPABOBUI XapaKkTep,
no-Agpyre, B ynpaBuTeNa MaiHOM MOXe BMHMKaT/ NPaBo AOBipYOi BACHOCTI Ha MallHO, ke nepefaHe B
yMpaBniHHA, NO-TPeTE, ynpaBuTenem moxe 6yTu nuie cy6’'eKT NiANPUEMHULBKOT AiAnbHOCTI. B topuany-
HiV niTepaTypi, MOHATTA [OBIPYOro ynpaBiHHA OTOTOXKHIOKTb 3 MiANPUEMHMLbKOI AifnbHicTio. Cneyu-
¢ika goBipyoro ynpasniHHA Y coepi NiANPUEMHMLTBA BUPAXKaAETbCA B TOMY, LLO AifNbHICTb yrnpaBuUTens
CNpsAMOBaHa Ha OTpMMaHHA NpubyTKy. Pa3oM 3 TUM, HaNPYKag, B MEKCUKAHCbKI NPaBOBill JOKTPUHI
iCHYIOTb Teopii, B AIKMX € CMPObU NPeACTaBUTU Aep>KaBHi NiANPUEMCTBA B AKOCTI BAIACHUKIB 3 MO3ULLIT KOH-
CTPYKLUIT goBipyoi abo po3LuenneHoi BnacHocTi. ik Bka3ye B. M. 3aliLeB: «BigHOCKHM JOBipYOi BNACHOCTI
B CUJY CBOEI LMBINIbHO-NPaBOBOI MPUPOAN XapaKTepusyoTbcA NpUHLMNnoM GopmanbHOT piBHOCTI AOBIp-
Yoro BfaCcHUKa 3 yCTaHOBHMKOM ynpaBniHHA | 6eHediliapom. A ana BiAHOCUH AeprKaBy i Napagep aBHUX
OpraHi3auin 3 NpuBOAY 3aKpiNIeHOro MarHa XxapakTepHUM € MPUHLUN MiAKOPEHHA Ha agMiHiCTpaTuB-
HO-MPaBOBI NigcTasi» [7, 146].

B 3axigHMX KpaiHax BUPILLEeHHA CKNafHOI TEOPETUYHOT MPOo6IeMH WOA0 BU3HAYEHHSA IOPUANYHOT Npu-
POAV NPABOMOYHOCTEN AEPPKABHUX MiANPUEMCTB Ha 3aKpinieHe 3a HAMIN MAaNHO € BigKpuUTKM. B 3axigHin
JOKTPWHI WOAO BKA3aHOIo NMUTAHHA, MOLWVPEHOI0 € NO3KLiA NPO Te, WO NpaBo BAACHOCTI Ha BiANOBigHe
MalHO HanexuTb NnybniyHomy nignpuemctsy. Hanpuknag, y dpaHLy3cbKii opuanyHin nitepatypi € gymka
npo Te, Lo MariHO Ny6nivyHOro NiANPUEMCTBA € BNACHICTIO NignpuemcTaa. B AHrniiy cnpasi «TamniH npoTtu
XaHHadopp» y 1948 poui BU3HaueHo, Wo nybniyHa Koprnopauia «cama cobi rocnogap», a il MaliHO He €
LeprkaBHUM MaliHOM. Pa3om 3 TM, Taka TpaKTOBKa MalHOBMX NPaB AepXaBHOro MiANPUEMCTBA He Bil-
noBifae GakTMYHOMY MOJSIOXKEHHA crpaB. [lepxaBHi NiANPUEMCTBA MOXYTb BMKOPWCTOBYBaTH BUiNeHe
iM MaHO 3a LinboBUM Npu3HavyeHHAM. LLlogo npaBa po3nopAag»KeHHs, TO OCTaHHI MOXKYTb pOo3nopAaXa-
TUCA NMLLE FOTOBOK NPOAYyKLUi€to | 06iroBuUM Kanitanom. [NpaBoBe NONOXEHHA AepXKaBHUX NiANPUEMCTB
BCTAHOBJTIIOETbCA Ha PiBHI CnewliaNbHOro 3akoHoAaBCTBa [8, 27]. B KOHTUHEHTasNbHIN NPaBOBii CUCTEMI
NPOMNOHYETbCA ANA 3'ACYBaHHA NPUPOAM NMPaBOMOYHOCTEN feprKaBHUX MiAMNPUEMCTB Ha 3aKpinseHe 3a
HUMW MaliHO KOPUCTYBaTUCA TaKMK BiZOMUMMW iHCTUTYTaMM NPUBATHOIO NPaBa, AK y3ydbpyKT abo opeH-
da. Wopgo opeHau, To y Hac Ui BiAHOCMHW OonocepefKoBYOTbCA AOrOBOPOM OpPeHAW, 3rifHO 3 AKNM Ha
opeHaapA NOoKNagalTbCA AK Npaea Tak i 060B'A3Ku. LLlogo y3ydpyKTy, TO Aitoue 3aKOHOAABCTBO B3arai
He nepepnbayvae i He 3aKpiNJIOE Ha CbOrofHi Takoro npasa. Pasom 3 TUM, y3yppyKT BigoMUN e 3 vacis
PUMCbKOro npaBa, NpeacTaBnAe cobo NpaBo KOPUCTYBAHHA pivyto. BinblwicTb KpaiH KOHTUHEHTaNbHOT
€BpPONM BUKOPUCTOBYIOTb Liel Pi3HOBUA CEPBITYTY | 3aKPiNJIOI0Tb MOro B 3aKOHOAABCTBI. Tak, Hanpuknag,
B Himeubkomy LinBinbHoMy YnoxeHHi, y3ybpyKT € 0cOOUCTUM CepBITYTOM i ABNIAE COOOI0 TaKe OOTAXKEHHSA
peui, npu AKoMy 0coba, Ha KOPUCTb AKOT BiH BCTaHOBJIEHWIA, BNPaBi BUMyYaTu BUTOAM Bif KOPUCTYBaHHA
piuuto [9]. MoHATTA y3ydpyKTy 3aKkpinneHo i y OpaHuy3cbkomy LineinbHomy Kogekci, nig AKUM po3ymitoTb
NpaBO KOPUCTYBaHHA peyamu, BNACHICTb Ha AKi HaNeXnTb iHWI 0cobi, B TaKii Mipi AK HUMU MOKe Kopu-
CTyBaTWCA CaM BNAaCHUK ase 3 060B’'A3KoM 36epiraTv CyTHICTb peui (cT. 578 OLK). B LLseliuapii Hanprknag,
ANA PUANYHNX 0Cib y3ydpyKT Moxke AiaTn B Mexax 100 pokis (cT. 748 LULIK). B 6inblwocTi eBponencbKmx
KpaiH y3yppyKT Moxe 6yTn BCTaHOBNEHU Ha b6yab-Ake manHo [10]. 3okpema, Ha AymKy JlopeHua [.B.
36epexeHHsA 3aranbHoi Mofeni y3ybpyKTa i TpMBanuii 4OCBIA NOro 3aCTOCYBaHHA B KpaiHax €Bponu Jo3-
BOJIAIE OLiHWTW aKTyanbHiCTb JaHOT IOPUAMYHOI KOHCTPYKLUIT AnA umeinbHoro npasa Pocii. Y3yppyKT, Ak
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npaBWIo NOB'A3aHNIA 3 3abe3neYeHHAM CoLlianbHKX iHTepeciB ocib, AKi MaloTb NPaBO Ha YTPUMaHHS, 30-
KpeMma Nogpyxs, HenpauesaaTtHi yTprMMaHLi Ta iHWwi ocobw.

OcTaHHiIM Yacom 3'ABNAIOTLCA AMCcepTaLinHi poboTK, B AKUX JOCTIAXKYIOTbCA PeYOBi MPaBa PUANYHNX
oci6 ny6niyHoro npaea. 3okpema, B poboTi Bonkosoi J1.0., B sKill BOHa fOCNiAXKY€E UUBINbHO-MPABOBMNA
CTaTyC fepXaBHMX aKLiOHEPHUX KOMMaHil, BOHa NpuAiINAe yBary B CBOIll poOOTi i MPaBOBOMY pexumy
MalHy JepaBHMX aKLioHepHMX KomnaHin [11, 138]. Tak aBTOPKO MPOMOHYETbCA KOHCTPYKLifA, 3rigHO
3 AKOIO AepaBHe MarHO, AKe He MiAnArae npmMBaTu3alii, nepedaeTbCA KOMMaHii Ha NpaBi BONOAIHHA 3
MOXJTMBICTIO 34iIICHEHHA KOPUCTYBAaHHA HM Ta MOAAHHA MPOMNO3MLill CTOCOBHO PO3MOpPALPKEHHA BRac-
HMKY, @ MPaBOMOYHOCTI 3 PO3NOPAAMXKEHHA WOAO0 3MiHM CTaTyCy MaliHa 3a/MLLaoTbCA Y BNacHMKa, TO6TO
Aepasu. Takum YMHOM, O3HaueHe MaliHo Oyfie 3aKpinieHo 3a Cy6'eKTOM AKMI NOro BUKOPUCTOBYBaTUME
abo obcnyroByBaTMMeE Ha 3aKOHHUX MifcTaBaX, OAHAK BMACHWK, BiANOBIAHO 1 NPaBOBUIA CTAaTyC MaliHa
3aNUWLNTBCA HE3MIHHMM — fepkaBHa BIACHICTb.

BucHoBOK: topnanyHi ocobu cy6’ekTiB NybniyHOro npaBa He € BAACHUKaMM MaiHa, MaliHO HaneXnTb
BKa3aHMM Cy6’eKTam Ha OOMEXKeHMNX peyoBUX MpaBax: NpaBi MOBHOIO rocnofapcbKoro BiAaHHA Ta one-
paTVBHOrO ynpasniHHA, AKi 3aKpinneHi Ha piBHi K YKpalHu. Ha cborofHi Ha piBHI JOKTPUHM Npasa pos-
rMAjAOTbCA MOAENI PeYOBMX NpPaB, 30KpeMa MPaBo OpeHau, Y3yQpyKT, Aki 6 Mornm 6yTn BUKOPUCTaHI
A1 NPaBOBOro PeXUMyY MaliHa lpuanYHUX ocib cy6’ekTiB nybniyHoro npa.a, 3 MeToto 6inbLl epekTUBHOI
yyacTi BKa3aHuX Cy6’eKTiB AK y4aCHWKIB LUBINbHNX MPaBOBIAHOCKH.

AHOmauis.

B cTaTTi aBTOp AOCNigKY€E NUTaHHA NPaBOBOrO PeXMMy MaliHa lpUANYHMX 0Cib ny6bniyHoro npa.a.
Ha cborogHi B JOKTPUHI LMBiNbHOro npaBa GOPMYETbCA KOHLENUIA opranYHMX ocib nybniyHoro npasa.
ABTOPOM BMOKPEMITIOIOTLCA MEBHI 03HAKM lOpUANYHIMX 0Cib ny6niyHoro npa.a. [paBoBMI peXKuUm MaliHa
IOPUANYHIKX OCi6 Ny6niYHOro NpaBa Ma€e NeBHi 0COONNBOCTI, NOB’A3aHIi 3 TUM LLLO OCTaHHi He € BNaCHNKaMu
MaliHa fike IM HanexmuTb. B cTaTTi gocnigKyeTbca nprpoaa obMexeHUX KBasi-peyoBrx npas: npaBa NoB-
HOrO roCNofapCbKOro BijaHHA i NpaBa onepaTMBHOIO ynpasniHHA. ABTOPOM 0OrpyHTOBYETbCA BUCHOBOK
Npo Te, L0 BKa3aHi Npasa € npaBamu 0cobmBoro poay, AKi He BIUCYOTbCA B KnacudikaLito Cy6'eKTUBHUX
npaB Ha peyvyoBi Ta 3060B'A3abHi, OCKINIbKM MaloTb 03HAKU AK 3000B’A3aNbHUX, NPeACTaBHULbKKX i pe-
yoBWUX. B fOKTpMHI NpaBa BKa3aHi NpaBa KPUTUKYIOTbCA GiNbLUICTIO BIAOMUX LUBINICTiB, TOMY Ha CbOrOAHi
TPUBAE NOLWYK ePeKTUBHOI KOHCTPYKLT 0OMEXeHNX peyoBUX NpaB A yYacTi opUaANYHNX ocib cy6’ekTiB
ny6bniyHoro npa.a B UMBiINbHOMY 060pOTi. ABTOPOM B CTaTTi 4OCNIAKYETbCA KOHLIeNUisA «4oBipYoi Bnac-
HOCTI», KA BNPAXaETbCA 30KPEMa B YKMaAeHHi AOroBOPY YMNPaBAiHHA MalHOM AKUI 3aKpimnsloeTbCA B
LK Ykpaitn. ABTopom 0BrpyToBY€ETbCA BUCHOBOK NPO Te, WO BiAHOCUHY, AKI BUMMBalOTb 3 OFOBOPY
ynpaBfiHHA MaliHOM MatoTb 3060B'A3aNIbHO-NPaBOBUIA XapaKTep, B YNpaBUTeNsA MallHOM MOXe BUHMKa-
T NPaBO JOBIPYOT BAACHOCTI Ha MaliHO, ke nepefaHe B yNpaBJliHHA, yrnpaBuTesieM Moxe 6yTu nuwe
Cy6’€eKT NiANPUEMHULBKOT AiANbHOCTI. MTaHHA NPaBOBOro pPeXmMmy B 3axilHMX KpaiHax € TeX CKnagHuM
i BiBKPUTUM NUTaHHAM. ABTOPOM JOCIIAXKYIOTbCA Lji NMTaHHA, 30KpeMa y ¢paHLy3CbKoMy npasi ny6niyHi
NignprYEeEMCTBa MaloTb MaHO Ha NPaBi BAACHOCTI, AKi NOBMHHI BUKOPUCTOBYBATU 3a LiIbOBUM NPU3HAYeH-
HAM. B KOHTVHEHTanbHIN cMcTemi AnA NPaBOBOro PeXrMy NigNPUEMCTB BUKOPUCTOBYIOTb MPaBO OPeHAM,
npaso y3yppyKTy. ABTOPOM TaKOX JOCIIAXKYETbCA OOMEXeHe peyoBe NPaBo BOMOAIHHA AK NPaBO Ha AKO-
My MOKe HanexaTtb IopUANYHIN 0cobi nybniyHoro npaea NeBHe MaliHo.

Annotation.

In the article, the author explores the issues of the legal regime of property of legal entities of public
law. Today, the concept of legal entities of public law is being formed in the doctrine of civil law. The au-
thor highlights certain features of legal entities of public law. The legal regime of property of legal entities
of public law has certain features related to the fact that the latter are not owners of property. The article
explores the nature of limited quasi-property rights: the right of full economic management and the
right of operational management. The author substantiates the conclusion that these rights are rights of
a special kind that do not fit into the classification of subjective rights into real and liability rights, since
they have signs of both liability, representation and property rights. In the doctrine of law, these rights
are criticized by the majority of well-known civilists, therefore, today the search for an effective design of
limited real rights for the participation of legal entities of subjects of public law in civil circulation con-
tinues. The author in the article explores the concept of “trust property”, which is expressed in particular
in the conclusion of a property management agreement, the concept and form of which are enshrined
in the Civil Code of Ukraine. The author substantiates the conclusion that the relations that arise from
the property management agreement are of a legal obligation nature, the property manager may have
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the right of trust ownership of the property that is transferred to the property, the manager can only be
a business entity. The issues of the legal regime in Western countries are complex and open today. The
author investigates these issues, in particular, in French law, public enterprises have property on the right
of ownership, which must be used for its intended purpose. In the continental system, the legal regime of
enterprises uses the right of lease, the right of usufruct. The author investigates the limited property right
of possession as the right to which certain property may belong to a legal entity of public law.
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