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OBMEXEHHS ITPAB JIIOAWUHHU: TEOPETUKO-ITPABOBI ACIIEKTH

[IpaBa monunau € GyHAAMEHTAIHHOI OCHOBOIO JEMOKPATHYHOI'O CYCHIIbCTBA,
3a0e3neuyroun KOXHi 0co01 piBHICTh, CBOOOAY Ta TiJHICTb. BOHU 3akpimiieHi B
MDKHAPOJHUX JOKYMEHTaX, TaKMX SIK 3arajibHa JEKiapailisi TmpaB JIOJUHU, Ta B
HAI[IOHAIBHUX KOHCTUTYIISIX PI3HUX JIepkaB. BTiM, y MEBHUX CHUTYyalliIX Jep>KaBU
MOXYTh BIABaTHUCS 10 OOMEXEHHS OKPEeMHX TpaB, OOTPYHTOBYIOUH 1€ MUTAHHSIMU
Oe3MeKkn, CYCHITLHOTO TOPSAJKY YM HEOOXITHICTIO 3aXHCTy iHMMX rpoMansH. Lle
BUKIIUKA€E TUCKYCil MO0 MEX JOMyCTHMOTO BTPYYaHHs Yy TMpaBa IIOJUHU Ta
MOXJIMBUX 3arpo3 1iX 3yoBxkuBaHHSA. HaBenene, OOIpYHTOBYe aKTyalbHICTb
3’CyBaHHS TEOPETUYHUX ACHEKTIB MOHATTSI OOMEKEHHS IIPaB JIFOJUHHU.

[lepmr 3a Bce, JOPEYHO BUCBITIUTH 3MICTOBHE HAIIOBHEHHS «OOMEXEHHS MpaB

JIOJUHUY»  SIK MOHATTA 1 KaTeropii TEOPEeTHUKO-IPaBOBOi Hayku. Tak, y HalOUIbII



3arajJbHOMY PO3YMiHHI, TIOHSTTSI «OOMEXKEHHS TpaB JIOAUHWY» O3HAYAE JICTITUMHE
3MEHIIIEHHS 00CATY mpaB 1 CBOOOJ 0COOM JACPKAaBOK Yy mMepeadauyeHuX 3aKOHOM
BUMAJKaX. Take BU3HAYEHHS /1a€ MOKJIMBICTb BUOKPEMUTH: CyO’€KTa OOMEXKEHHS
(mepxaBa ab0 YIIOBHOBaXXEHUUW OpraH); MiJcTaBy ooMmexxeHHs (3akoH, KoHcTuTyIlis,
MDKHApOJHI JIOTOBOPH); METy OOMEXEHHs (HallloHaJlbHa Oe€3IeKa, T'POMaJIChKHI
NOPSIIOK, 3aXUCT MPAB 1HIIKUX OC10); Ta MEKi 0OMEXEeHHs (MMPUHILIUI TPOMOPLIHHOCTI,
3a00poHa 0OMEXXEHHS TIEBHUX TPaB, TAKUX SIK MPABO Ha KUTTS, 3a00pOHa KaTyBaHHSI,
HEJIOACHKOI0 Ta TAaKOro, M0 MPUHMKYE JIOJCHKY T1IHICTb, TOBOJKEHHA). Y CBOIO
4yepry, 3MICT KaTeropii «0OMEKEHHs MpaB JIIOJAUHW» OXOIUIIOE CUCTEMY MpPaBUI 1
MEXaHI3MIB, III0 BHU3HAYAIOTh MEXI1 peamizaiii npaB i CB0OOOJ JIOJAWHU 3 METOIO
3aXHCTY CyCHuIbHOTO OJjara, mpaB IHIIUX OcCi0, HaIloHaJIbHOI Oe3meku Ta
IPABOTIOPSIIKY .

[ixaBuM € miaxig go gaxoi mpooOsematuku 0.1, Xumu, sSKui 1ia MOHATTAM
«oOMexeHHs mpasa (CBOOOIN)» po3yMi€ HaIBHICTh HOPMAaTUBHO (PIKCOBAHOI I'paHi B
3MIMCHEHHI MIpH MOXIJIHMBOI TIOBEIIHKH JIIOJMHM, IO CIIBMIpHA ii IIIHHOCTI,
1HTEepecaM CyCHJIbCTBA Ta IHIIUM 1HAMBIAAM. [Ipu 11bOMy METOI OOMEXEHHS MpaB 1
cBO0OO/ JIOJMHHU € 0XOpPOHA OCHOBHHUX 3arajJbHOBU3HAHMX I[IHHOCTEH Yy CyCHUIbCTBI,
0 SIKMX HajeXaThb MHUTTA, CBOOOJA, TIIHICTh, 370pOB’S 1 MOpajbHI IIHHOCTI
HACEJICHHSI, @ TaKOX MIJTPUMaHHS Jep>KaBHOI O€3IeKH, 3a0e3MeUeHHS] TPOMAaIChKOTro
NOPANKY Ta 1HI miHHOCTI [1, ¢.33].

Ha nymxy M.B. CaBumHa, CyTHICTh OOMEXKCHBb (YHIAMCHTAJbHUX IpPaB
JIOJUHU TOJIATae y 3a0e3MeyYeHH] JIETITUMHOIO BTPYYaHHS JAEpPXKaBU y NPHUBATHY
ABTOHOMIIO 1HJMBI/IA 3 METOIO 3a0e3MeueHHs 3arapbHOro Oyara. Taki mpaBa MOXYTh
Oyt OOMEXeH1 OOTPpYHTOBAHO, BUKJIIOYHO Ha MPaBOBUX 3acajax 13 JOJepKaHHIM
BHUMOT MPOTIOPIIIMHOCTI Ta TIEPECIIiTyBaTH JIETITUMHY MeTy [2, ¢.151].

KonctpyktuBHOto, Ha Ham mnorisa, € nosumis Koucrutymiinoro Cyny
YKkpaiHu 3 NPUBOMY AOCITIKYBAaHUX AaCMEKTIiB, KU HEOJHOPA30BO PO3TJISLIaB
OUTaHHS OOMEXEHHsS KOHCTUTYHIMHHX mpaB 1 cBoOon rpomansH. 3okpema, KCVY
HAroJIONIye, IO Takli OOMEXEHHS MOKJIHMBI JIMIIE Y BHUIAJIKaX, MependadyeHux

Koncrutyuieto VYkpaiHu, 1 MOXYTh BCTAHOBJIIOBATUCS BUKIIOYHO 3aKOHAMHU,



npuiiHaTuMu BepxoBHow Panoro VYkpainu. Bigrak, BCTaHOBIIEHHS OOMEXEHb
MiJI3aKOHHUMH aKkTaMu cyrnepeunTsh 3MicTy Koncturymii. Tak, y Pimenni Big 28
cepriast 2020 poky Konctutyuitnuii Cyn mifKpeciuB, 10 OOMEXEHHS mpaB i
cBO0OON TMOBWHHI OyTH MPOMOPIIHHUMU Ta OOTPYHTOBAHWMH, TIEPECIIiTyBaTh
JETITUMHY METy Ta OyTH OOYMOBJICHUMH CYCHIJIBHOI HE0oOXigHicTI0. OIHOYACHO
3aKOHOJaBelb 3000B’s3aHUM 3alpOBAKYyBaTH TAKE MPABOBE PEryJIIOBAHHS, SKE
JI03BOJISIE€ JOCSATTH METH 3 MIHIMAJIBbHUM BTPYYaHHSIM y pealli3alliro mpaB i cBoOO,
Ta He nopyuye ix cyTtHoctTi [4]. Takum uymnom, Konctutymiiinuit Cyn Ykpainu
BCTAHOBJIIOE YITKI KpUTEpIi Ta MEXI1 JOMYCTUMOCTI OOMEXKEHb KOHCTUTYLIHHUX
mpaB 1 cB00OOJI, HAroJIONIyIOUM Ha BaXJIMBOCTI JOCSATHEHHS OajlaHCy MIXK
HEOOXIIHICTIO  3ampOBaPKEHHSI OOMEXKEeHb JIIOJICBKMX TMpaB 1 cBOOOA Ta
3a0€3IeUeHHsIM iX TapaHTiil.

Bapto Takox 3ayBaxkuTH, 10 OOMEXKEHHSA IMpaB JIOJUHU € CKIATHUM 1
0araTOBUMIPHUM NUTAHHSM, K€ PO3IJISJAETHCA Y KOHTEKCTI PI3HUX TEOPETUYHUX
nigxoxaiB. Tak, moOepanbHUM MIAX1, SKHA 3aCHOBAHUHN Ha 171eIX IMPUPOJIHOTO IIpaBa,
cBOOOJM Ta PIBHOCTI, mepeadadae, 1Mo OOMEKEHHS TpaB JIOJAUHU JOMYCKAEThCS
JUIIe B KpaWHIX BUIIAJIKaX, KOJW 1€ HEOOXIMHO IJis 3aXUCTy MpaB IHIIUX OCIO,
CYyCHIIBHOTO TOpsiAKY abo 3arampHoro Omara. B Mexax MO3UTHBICTCHKOTO
iaX0y — OOMEXEHHS! MpaB € 3aKOHHUMH, SIKIIO BOHM BCTAHOBJIEHI Y MPABOBUX
aktax. [Ipy IbOMy OCHOBHUM KPHUTEPIEM € BIAMOBIAHICTh KOHCTHUTYIIII Ta 1HIIUM
3aKOHOJAaBYUM HOpMmaMm. lIpaBopeanicTUYHHMIA TiAXil, y CBOI UYEpry, PO3TISAIAE
OOMEXEeHHS TpaB Kpi3b MPU3MYy TMOJITUYHUX, COLIATBHUX Ta EKOHOMIYHUX
dakTopiB. Hampukiian, B ymMoBax HaJA3BHUYAMHOTO CTaHy OOMEXKEHHS MPaB MOXYTh
BUIPABJOBYBATUCSA TOJITHYHOIO HeoOxigHicTio [3]. Takox ciii BHOKpPEMHUTH
MDKHApOJHO-TIPABOBUHN TIIX1J, SKUH 0a3yeThCcs HA MIKHAPOJHMX HOpMax Ta
crangaptax npas moauHu (OOH, €CIUI, MixxHapoaHuii makT mpo rpOMaISTHCHKI Ta
NOJIITUYHI TpaBa) 1 Jonmyckae OOMEKEHHs MpaB JUIIE 32 YMOB IPOMOPLIAHOCTI,
3aKOHHOCTI Ta HeoOxigHocTi. Jlo npuknany, crarrs 29 3aranbHol Jekjiapauii npas

JIOMHU JI03BOJISIE BIJAMOBIHI OOMEXKEHHS 3 METOK 3aXHCTy MoOpai, myOJigHOT O



NOPSJKY Ta MpaB 1HIIUX Jrojaeil. Biarak, HaBeaeH1 MiaX0Au MalTh CBOI CHUJIbHI Ta
c1abki CTOPOHHM, 1 HA MPAKTUI[l BOHU 4YaCTO TMOEJHYIOTHCS MPU BHU3HAYCHHI
JOMYCTUMOCT1 Ta M€K OOMEXXEHHS MpaB JIIOANHHU.

[TizcyMOBYOUH, CITiJT 3a3HAYMTH, 110 OOMEKEHHS MPAB JIOIUHU € Oy CTUMUMH
JUIIE y BUMAJAKax, KOJW BOHM HEOOXIJHI, MPOMOPIIHI Ta 3aKpilUIeHI 3aKOHOM.
HaiiyacTime notpebda y 3anpoBaJ)KeHHI OOMEXEHb BUHUKAE Y KPU30B1 MEPIOAH, IiJT
yac BO€H, HAJ3BUYAMHMX cCHUTyalii, maaemiit. [Ipm mpoMmy BakimBO, moO0 Taki
OOMEXEHHS HE TICPETBOPIOBAIMCS Ha MEXaHI3M 3JI0BKMBaHHS BIAJ0K0 a0o
MOPYIICHHS OCHOBHUX CBOOOI JIFOAWHM, 1[0 IPU3BOIUTH 10 HIBEIIOBAHHS OCHOBHUX
JNEMOKpaTUYHUX I[IHHOCTEH Ta HaBITh JO YTBEp/UKEHHS TMEBHUX (opM
ABTOPHUTAPHU3MY.
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IOpUAMYHA JOKTpHHA Oyla moOyJoBaHa Ha NPOTUCTABIEHHI Cy0 €KTHMBHOIO Ta
00’eKTUBHOTO TIpaBa. BueHuil BBakaB, 10 Cy0 €KTHBHI MpaBa OKPEMUX 1HIAWBIIIB
BEYTh /10 MOCTIHHUX KOH(IIKTIB 1 HE MOXKYTh OyTH OCHOBOIO CYCIUJIBHOTO MOPSIIKY.
Tinbkn 00’€KTHMBHE TMPaBO, SKOTO OJHAKOBOIO MIPOI0 JOTPUMYIOTHCS 1HIWBINH,
KOJIEKTUBH 1 JiepKaBa, BUCTYNAE IHTETPylOYUM (HAKTOpOM 1 TPHU3BOIUTH O
PO3B’s3aHHS YCiX COI[labHUX KOH(IIIKTIB Ta IPOTUPIY.

ConimapusM MIAKPECIIOE 3HAYEHHS KOJIEKTUBHUX 1HTEPECIB 1 CYCHUIBHOI

€IHOCTI, 110 BIUIMBA€ HA PO3YMIHHS MPABOBUX HOPM 1 pOJi IpaBa B COLIAIBHOMY



KOHTEKCTi. KIIFOUOBMM MOMEHTOM € CHPHHHSTTS TpaBa HE JIMIIE SK CYKYIMHOCTI
HOpPM, a ¥ SK IHCTpyYMEHTa, SKUH 3abe3reuye TapMOHIMHE (YHKI[IOHYBaHHS
COLAJILHUX 3B'SI3KIB.

OCHOBHI MOJIOKEHHS COJIIapU3MY:

1) dbyHKIii Ta Ul ASp)KaBU 1 MpaBa IPYHTYIOTHCS Ha MPHUHITUII COJIIIAPHOCTI
BCIX WIEHIB CYCIIIbCTBA;

2) CKeNTUYHE CTaBJICHHS 10 CY0'€KTHBHHMX MpaB, OCKUIBKH BOHH PO3'€IHYIOTH
YJICHIB CYCHUIbCTBA. [HAMBII HE Ma€ KOJHOTO TpaBa, BIH Mae€ JMIIE COIIalIbHI
00OB'SI3KH;

3) HeraTUBHE CTABJICHHS JO 171ei PIBHOCTI 1 MPUPOIHUX MpaB JOAUHU. Jlroam €
HEPIBHUMHU BiJ TPUPOAM 3 MOMEHTY CBOIO HAapODKEHHS. Y CYCHUIbCTBI BOHH
3aiiMarOTh Pi3HE MOJOKEHHS 1 MAaIOTh HEOTHAKOBUI MPABOBHUI CTATYC;

4) mpuBaTHa BJIACHICTh € COIIAJIbHUM OOOB'S3KOM a HE CYO'€KTMBHUM IPaBOM
inmuBiga. Ii HasSBHICTD CTUMYJIIOE€ 1H/IMBIJA HAJEKHO BUKOHYBATH COIaJIbHY
(GYHKIIIIO BITACHUKA;

5) comianabHa COJIJIAPHICTh — 1€ (PAKT B3aEMHOI 3aJ€KHOCTI, SKUM Yy CHIIY
CHITBHOCTI TOTpeO 1 po3moairy mpari o0’ €aHye MiX COO0OI0 HWICHIB JIFOJCHKOTO
poay,

6) YCBIIOMIICHHS 1HAMBIAAMM HEOOXIAHOCTI PEryJIOBaHHS THUX YW 1HIIMX
CYCIUIBHUX BiTHOCH MPHU3BOJWUTH JO BHHUKHEHHS COIIANbHOI (COMiIapHOT) HOPMH.
Taka HOpMa Mae HaWBHIIY CHJITy B CyCHiabCTBI. [I03UTHBHE MTpaBO BUKOHYE (PYHKIIiO
3aco0y peanizarii comianbHoi (coniaapHoi) HopMu. Hopmu comiiapHOCTI perynnoTh
BIJIHOCHUHM TIOB’SI3aHI 3 OXOPOHOIO 3JIOPOB's, TIpalli, 3arajJlbHOI O00O0B’S3KOBICTIO
OCBITH, COIIAJILHUM 3a0€3MeYCHHSIM TOIIO [2, ¢. 23-24].

TepMiH «IHCTUTYITIOHAII3MY» MTOXOIUTH BiJ JATUHCHKOTO CJIOBa «institutioy», 1o
O3Hayae oOpraHizaimiro, JiaJa, HAacTaHOBY, mopsaAok [3, c. 24]. 3acHOBHUKOM
iHCTHUTYHIOHANI3MY BBaxkatoTh Mopica Opiy (1856-1929 pp.). IlpencraBHuku
IHCTUTYLIOHAI3MY PO3IJISAAIN KOHQIIKT MIXK JIOJUHOIO Ta JIEPKaBOK0 Yepe3 TPETIO
JaHKY, SKOK B iX PO3yMiHHI BHUCTYMNalOTh COLiaibHI 1HCTUTYTH. Hopmu mpaBa 3

TOYKA 30py I1HCTUTYLIOHAJICTIB TOBUHHI  BCTAHOBJIIOBATUCH  COI[laJIbHUMHU
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IHCTUTYTaMH. | TUIBKM BIIHOCHMHHU, SIKI HE BpEryJbOBaHI Ha pIBHI 1HCTHUTYTIB,
M1/11aIa0Th T11]] BIUTUB JIP>KaBH.

[TpaBo po3risAa€ThCs HE JIUIIE K CYKYITHICTh a0CTPaKTHUX HOPM, a SIK YaCTHHA
IIUPIIAX COIIAJIbHUX 1HCTUTYTIB, IO BIUIMBAIOTh Ha IIOBEAIHKY IHIMBIIIB 1
opranizainiii. CoriajqibHi 1HCTUTYTH HE TUIBKM (OPMYIOTH TPaBOBI HOPMH, aye i
3a0e31euyroTh X €()eKTUBHE BUKOHAHHS Ta JOTPUMAHHA y CycniiabCTBl. Y Dpanuii
IHCTUTYITIOHAJII3M ICTOTHO BIUTMHYB Ha PO3BUTOK IMPaBOBUX TEOPid, AOCTIIHKYHOUU
B3a€MO/I10 MK MPABOM 1 COLIAJIbHUMU 1IHCTUTYTaMH, aHANI3yIOUH, 5K 11 1IHCTUTYTHU
BIUIMBAIOTh Ha CTBOPEHHSI TA peaTi3allifo MpaBoBUX HOpM[2, c. 24-25].

OCHOBHI1 TIOJIOKEHHS IHCTUTYIIOHAIII3MY:

1) cycniiabCTBO — 1€ CYKYMHICTh 1HCTUTYTIB, SIK1 CKJIAJAIOThCS 3 JIIOACH, 17IeH,
imeamiB Ta mpuHnumiB. OCHOBOIO iCHYBaHHS 1 ()yHKIIOHYBaHHS BCiX IHCTUTYTIB
M. Opiy BBakaB came HalpaBJIsIIOvy 1]1€10;

2) cowiaJbHI I1HCTUTYTH — 1€ OpraHi3oBaHl JIOJACHKI KOJEKTHUBH, SKi
PO3BUBAIOTHCA, ICHYIOTH TPUBAJIMN Yac 1 MaloTh CTIMKY BHYTPINIHIO CTPYKTYpY
(00, ciMm’s, BiiiHA, PEBOJIIOIS TOIIO). 3 YaCOM 1HCTUTYTH HaOyBarOTh CTIMKOIO
XapakTepy 1 3a3BUYail )KUBYTh 3HAYHO JIOBIIIE, HIXK OCOOH, 1110 CTBOPUIIH iX;

3) M. Opily BUAUISB JIBa TUIX 1HCTUTYTIB: KOPIOPATUBHI (TOProBi 00’ €THAHHS,
acolriarii, aep>kaBa, TpoCHiaku, 1epkBa) 1 pedosi (mpaBoBi Hopmu). OOHUABA BUIU
Oynu oxapakTepw30BaHI HUM SIK CBOEPIJHI i€anbHI MOJENl COIIaJbHUX BIJHOCHH.
BigminnicTe Mixk HUMH y0audajacs B TOMY, IO TMEpIIl BXOASATh JIO CKIIAIy
COLIIAJIBHUX KOJIEKTHBIB, TOJl K APYrl HE MAIOTh BJIACHOTO KOJIEKTHBY 1 MOXYTb
3aCTOCOBYBATHCS B MeXax Oy/Ib-IKUX 00'€/THaHb;

4) OCHOBHUMH IHCTUTYTaMH € KOPIOpPATHBHIi. SIK aBTOHOMHI YTBOPEHHS BOHHU
BOJIOJIIOTh 3aralbHUMH pHUCAMH, a CaMe: TICBHOIO HAIpaBISIOUO0  1JIE€I0,
OpraHizaii€ro BIaJd 1 CYKYMHICTIO HOPM, PETYJIOIOYUX BHYTPIIIHINA pPO3MOPSIOK.
BoHu € 1HCTpyMeHTaMM 3MILHEHHS KamiTaliCTUYHOTO Jaay;

5) Teopis coUlANIbHUX IHCTUTYTIB BIJBOJWJIA COLIAJIBHUM TpynaM HajaBalia
COIllaJIbHUM TpynaM (PyHKIIFO MEXaHi3MiB, II0 COPHUSIIOTH MIATPUMIN CTaOUIBHOCTI

PUHKOBOI EKOHOMIKH;
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6) cBoOOma MIANPUEMHULBKOI JISJIBHOCTI HPU3BOAUTH 1O TIOPYLIEHHS
pPIBHOBAru B CyCIJIbCTBI, TOMY 1CHY€ HEOOXIHICTh BU3HATH 3a JIOLJIBHE JIep)KaBHE
BTpYYaHHA y CBOOOY MiAMPUEMHULBKOIL TISTIHOCTI 3apaau 3a0e3neYeHHs NOPAJIKY;

7) nepxasa, 3rigHO 3 KoHIenieo M. Opiy, sIK 3araJIbHOHAI[IOHATBHUA IHCTUTYT
MOBUHHA CTaTH HEUTPAILHOIO MOCEPEIHUIIBKOIO CUIIOK0, TOJIOBHUM 3aBJAHHSAM SKOT —
HAIIUTIOBATH 1 KOHTPOJIOBATH €KOHOMIYHE KUTTS CYyCILIbCTBA.

3aranom, (paHIly3bKi COIIOJIOTH Ta MPABO3HABIN MPOJOBXKYIOTH PO3BUBATH
Teopii CoMigapu3My Ta 1HCTUTYLIOHANI3MY, IO MOB'A3yIOTh MPaBO 3 COIlaJbHUMH
IHCTUTYTaMH, €KOHOMIYHMMH IMPOLIECAMH, KYJbTYPHHUMH 3MIHAMH 1 MOJITHYHOIO
cutyariero. PO3BUTOK MaHMX HamNpsSMKIB y paMKaxX COIIOJOTIYHOI FOPHUCIPYICHIIIT
BII0Opa)ka€ €BONIOLII0 CYCHUIbCTBA, HOT0 IHCTUTYUIMHHUX 3MIH Ta TMOCTIAHE
BJIOCKOHAJICHHSI CTIOCOOIB PO3YMIHHS MPABOBHX BIIHOCHH y KOHTEKCTI COIIAJIbBHUX
IIPOIIECIB.

Cnucox BUKOPUCTAHMX JKepeJI:

1. T'aii-Hwxkuuk [1LI1. ComimapusMm siK COLIabHO-TIONITUYHA KOHIICTIIIIS: HApUC
icTopii po3BUTKY B €Bpori Ta Ykpaini. ['ines. 2011. Ned4 (2). C.5-24.

2. [lepem 1.€. OcHOBH corriosiorii mpaBa: KOPOTKHN HaBUaJbHUW KypC IS
CTYJCHTIB IOPUANYHUX BY3iB. Ykropoja: BumaBaunreo YxHY «I'oepma», 2013.
136 c.

3. Pamionos 0.JI. [actuTyTH Ta iX pOJb Y PO3BUTKY HAIliOHATHHOI €KOHOMIKH /

FO.J1. PagionoB. IuBectuii: mpaktuka ta qocBia. 2017. Ne 3. C. 24-30.
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POCINCBHKO-YKPATHCBKA BINMHA:
O3HAKHU TA YMOBHM ii 3BABEPHIEHHSI HA IIPUHITUIIAX
BEPXOBEHCTBA IIPABA

[Ipotdarom Bci€el iCTOpii MOCKOBCBKOI'O LApPCTBa IMIEPCHKOI LAPCHhKOi pocii,
Corsy Pansgucekux Comamictuyaux PecnyOmik Ta cydacHOi HeoiMIiepii, o
yTBOpHJIAcs Ha yiaaMkax posnany aepxkaBu CPCP, — pociiicbkoi eaepaiiii, 1yHau B
pi3HHX (popMax HaApaTHBH, & CHOTOJIHI MOMUPIOIOTHCS KPEMITIBCBKUM JIUKTATOPOM SIK
ipparioHaibH1, 1010 icTopii YKpaiHW, yKpaiHIliB, iX Iep>KaBHOCTI, a TaKOX IIPO
BEJIMY pocii Ta ii MeciaHcTBa. Bcl BOHM HE BUTPUMYIOTh €JIEMEHTAPHOI KPUTUKH, 0O
MiATBEP/KYIOTH BiJIOME Ta IIJIKOBUTE MEPEKpyUYeHHs (aKTiB 1 MPOIIECIB CIPABKHBOI
ictopii. l{le xapakTepHa puca BCix NepioJIiB 1CTOPIl AAHOI IMIIEpIi.

Hampukinami ciaas 2025 poxy €BporneichKkuil MapiaMeHT yXBaJIUB PE30JIIOII0
«Jesindopmariis Ta danbcudikaris icTopii poci€ro sl BUNPABAAHHSA i1 arpeCUBHOI
BiiHU mpoTu Ykpainu». B Hill 3acykeHo cucteMatuuHy (anbcudikalliio icTopii Ta
BUKOPUCTAHHS POCIACHKUM PEXKUMOM BHUKPHBIICHHUX, MEPEKPYYCHUX, HETPABIUBUX
ICTOPUYHUX JOKYMEHTIB, MaHIITyJIIOBaHHSI CYCIIJTFHOIO JYMKOIO 3 METOO 3JI0YMHHHIX
I}, 30KpeMa i He3aKOHHOIO BIMHOIO IPOTU HApoAy YKpaiHu, MiIPUBY MI>KHAPOAHOI
MATPUMKY YKpaiHu, 1i Hapoly, 3HMILNEHHS YHIKaJIbHOI KyJIbTYPH Ta 1CTOPUYHOI
1JIEHTUYHOCTI YKpaiHu.

Y OKyMEHTI 3aCy/KYeThCS Ta 3alepeuyyeThCs TBEPIKEHHS POCIHCHKOI
denepanii npo ii mpaBo Ha BHUHATKOBI 30HU BIUIMBY 32 PaXyHOK CYBEpPEHITETY Ta
TEPUTOPIATBHOI LIJIICHOCTI 1HIIKX JIEP>KaB, 10 HE CYMICHO 3 MIXXHApOJHUM IIPaBOM,

BIJIKpUTE 1 HaxaOHE MOCWUJIEHHS MOTYr POCIMCHKOTO AMKTAaTOpa BIAPOAMTH Ha
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tepuropisx konumHboro CPCP Ta kpain couiagicTHYHOTrO Tabopy/CHiBIPYKHOCTI
IMIIEPCHKOI TMOJITUKKA Ta «POCIACHKOTO CBITY», BHKOPHUCTOBYIOUM CIIOTBOPEHE
TPaKTyBaHHS ICTOPil B 3JIOYMHHUX IUISIX.

JIyist moCSITHEHHSI CBO€T METH pociiickka (enmepartis 3aiydae He TUTbKH 30poro, a
1 )KUBY CHJIy — COJIJIAT 13 JIepIKaB, A€ MPaBIATh AUKTaTOpH. [lii iMIepchbKkoi apMii 1 iX
NpUOIYHUKIB MOPYLIYIOTh yCl 3aKOHW BEJIEHHS BIMHU, T'YMaHITapHE MpaBO, MaloTh
YiTKI 03HAKW TEHOIMJy YKPAiHIlIB Ta M030aBJIEHHS iX HAI[IOHAJIBHOI 1IEHTUYHOCTI. |
BCE 11€ TBOPUTHCS OPAUHISIMU HA O4YaxX IIJIOTO CBITY, B TOMY YHUCII 1 JEMOKPATUYHHUX
JIEpIKaB.

3 nepuux JIHIB BIHHU MPOTH YKpPaiHU IUBLII3AIMHUI CBIT MaB CTaTU HA 3aXUCT
JEMOKpPaTUYHUX IIHHOCTEH. B TOl wac BiH poOWB JuIIe BUTIIAL CTypOOBaHOCTI,
0o0ypeHHs Ta 3aHEMOKOEHHS. BiH MaB YITKO YCBIJIOMHTH JAJCKOTISIIHICTD METH 1
cyTh Heoimmepii 31a. HeoOxigHo Oysio 4iTKO YCBIIOMUTH BCIM JeprkaBam €BpOIU:
BIajic YKpaiHa, Brmajae 1 Bcsa €Bpora, a pa3oM BIaJie 1 aBTOPUTET JEMOKPATUUHOTO
CBITY, pOJIb 0€3MEKOBUX YToJl MI>KHAPOTHOTO PIBHSI.

CporogHi Moxe cTaThcs 1 Taka Toxis, ska 3acBimuuTh ponb CIIA abo sk
ABTOPUTETY, TAPAHTy Ta 3aXHCHUKA JEMOKpaTii y CBITI MDKHApPOJHOTO IpaBa, abo
BiIOYy1eThCA 11 mepexis Ha CTOPOHY JAUKTaTypH.

[lepmMy TEHOUMIHUN XapakTep pPOCIMCHKO-YKpPaiHChbKOI TiOpUIHOT BIMHM
BU3HAIM Ha JepkaBHOMY piBHI dexu. Cenar mapiameHty Yecwvkoi PecmyOmiku
npuiiHaB  BiAnoBigHy IloctanoBy yxe B 2022 poui. Y HIH 3aCyKyHOThCA
XKOpCTOKICTh Ji Pocii Ta i1 apmii, 00 MOPYLIYyIOTh MIXHApOJIHI KOHBEHIII Ta
MDKHAPOIHE TYMaHITapHe MPaBo.

o peui, y uuci mepmux, 1mo 3acyauwin reHoru, oyna i [TAPE. Takuit kpok
OyB 3aiiicaennii 1 CILIA, ane numie y ciuni 2025 poky, KOJIM aHAJIOTIYHUN JOKYMEHT
nojaHo Ha posrisig Konrpecy.

Ha mincraBi fgissHb Bopora (MacoBe 3HHUINECHHS IMBUIBHOTO HACEJICHHS,
KaTyBaHHs, 3IBAJTYBaHHS JKIHOK Ta HEMOBHOJITHIX JIBYaT, JAenopramii iX Ha
Teputopito PO Ta HacWIbHUIIbKE HaB’S3yBaHHS 1 MPUMYLIEHHS JI0 POCIHCHKOIO

rPOMAaJISTHCTBA) 0YyJIO BU3HAHO SIK TEHOIMI YKPATHIIIB.
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Heo0xiAHO BUOKPEMUTH 1 TaKUW aCHEKT: HEBU3HAUYEHICTh CBOIX MM y 3yNUHII
arpecopa Ta HOro mnokapaHHsS MbkKHapojgHumu iHctutylisiMu — OOH, YepBonwuit
xpect, MATATE ta in.. IX Hesie3naTHicTh cTana KaTaai3aTopoM Jiii arpecopa Ha
BiliH1, TIOTYparOYH 1 3HEBAKAIOYU BEPXOBEHCTBO MIKHAPOJHOTO MpaBa. Ko oauH
rapant Oe3neku YKpaiHW BIANOBIIHO J0 yMOB byaamnemrchbkoro MeMOpaHIyMy
po3nouas BiitHy, To 1HmMiI (CHIA) npu oOpanHi HoBoro IIpe3uneHTta craB cbOro/iHi
Maixke coro3HUKOM arpecopa (P®) iy Toii ke gac BoporoMm Kpain €Bponu. AKIIEHTH
niametpanbHOo 3MmiHeH1 npe3ugeHToM CHIA: arpecopa (P®) HaszuBae xepTBOIO, a
VYkpainy — arpecopoM. BiguyTHi moTyru poOnsaThbcsi 1 B peanizailii poCiHChKUX
HapaTHUBIB I110J10 MOBH, peJirii Ta apMmii B YKpaiHi.

MixHapoiHe MpaBO Ma€ B3SATH BBEPX HaJ 3MIOYMHHUMU JisIMU arpecopa, JaBIIH
iMm mpaBoBy oIiHKy. Came Tak MOXHa 3a0€3MEeUUTH MEepPEeMOTy HaJ BOEHHUM
arpecopoM 3apaau 30€pe’KeHHs MOJAJbIIOro IUBUIIZAIIITHOTO PO3BUTKY JIIOJICTBA,
ake y XXI cTOMITTI CTOITh HA I'PaHl CAMO3HUILEHHS.

[lboro MoxHa JOCSITTH YKpaiHi Ta CBITOBIM CHUIBHOTI 1 B TepIIy Yepry
JEeMOKpAaTUYHUM KpaiHaM €Bpomu, 3a yMOBHM BHKOHAaHHS TPABOBUX 3acaa i
npuHIUniB. JloroBip mpo Mup 1 3aKiHYCHHS BIHHM Mae OyTH CIpaBeIIMBHM,
JIOBTOTPUBAIMM Ta 0a3yBaTHCS HA YITKO MPOMUCAHUX MYyHKTaX rapaHTiii Oe3reku i
3aXUCTy YKpaiHu y MICISIBOEHHUN MEPIOI.

1. Moga npo Ykpainy 0e3 Ykpainu He Moxke OyTH.

2.Y JOroBipHMX TMEpPEeMOBHHAX IMpO 3aKiHUYEHHA BIMHM B YKpaiHi MaroTh
000B’s13K0BO OpaTH y4acTh IPEICTaBHUKU €BPONEHCHKUX KpaiH.

3. Y noroBopi cTOpiH Ma€ OyTH YITKO 1 KOHCTPYKTUBHO BU3HAYEHO:

- TIOBEpHEHHS JiepKaBi YKpaiHi BCiX OKyNOBAaHHUX Ta aHEKCOBAHUX TEPUTOPIH —
MOBHA TEPUTOPiaTbHA MUTICHICTh YKpaiHi B ii 3aKOHHO BU3HAHUX KOPJOHAX CBITOBOIO
CIIJIBHOTOIO;

- JIOTIYHUM MPOJIOBKEHHSAM MAa€ CTaTH MPUTATHEHHS iMIepii Ta ii BIHCHKOBHX

3JIOYMHIIL JIO BIJIMOBIAAIIBHOCTI B YC1X MOXKJIMBUX FOPUCIUKIIISAX, HACAMIIEPE/I:
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- CyA HaJl BOEHHMMHM 3JIOYMHISIMH Ta 3acCyJUKEHHS METH T1OpUIHOIO
Heo(alu3My — palmu3My y 31IMCHEHHI T'eHOIUy YKpaiHIliB, 3HUIIIEHHI CYBEPEHHOI
Jep>kaBu YKpaiHa Ta 3JI0YMHIB IPOTH JIIOJICTBA;

- pemapamii 3a 3aBIaHy MarepiajbHy, KYyJbTYpHY Ta MOPAJIbHY MIKOIY
rpoMajsiHaM YKpaiHu Ta iX JepxKaBi;

- HE€ JOMYCTUTU y4YacTl 1IHBECTOPIB OyaAb-sKO1 (POpPMH IISIIBHOCTI 1 CTaTycy 3
00Ky KpaiHM-3JIOYMHIIS y MICISIBOEHHINM BiIOYAOBI CUI, MICT, iX 1HPPACTPYKTypHU B
VYkpaiHi.
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EBOJIIOIIA POJII IHCTUTYUIMHUX TA THIUBIAYAJTBHUX
IHBECTOPIB Y PO3BUTKY PUHKY IIIHHUX IMATNIEPIB YKPAITHMU:
ICTOPUKO-IIPABOBHUH TA TEOPETUKO-TIPABOBHIA AHAJII3

PrUHOK LIHHUX ManepiB € BaXJIHMBUM €JIEMEHTOM (DIHAaHCOBOI CHUCTEMH KpaiHH,
OCKUIbKH CIIPHUS€ 3aJIy4EHHIO KarmiTaly, €()EeKTHBHOMY pO3IMOJIY I1HBECTHIIN Ta
€KOHOMIYHOMY pO3BUTKY. B VYkpaiHi HOro craHoBieHHs BiJOyBaJlocs Ha T
MacITabHUX E€KOHOMIYHHUX TpaHchopmarlii, 101(0) CYHPOBOJIKYBAJIHCS
PUBATU3AIII€10, CTBOPEHHSM PETYJIATOPHUX OPraHiB Ta MOCTYMOBOIO IHTETPAIIIEIO 0
MIDKXHApOJHUX (DIHAHCOBUX PUHKIB. 3alPOBAIKEHHS €(PEKTUBHOTO (POHAOBOIO PUHKY
BUMArajio CTBOPEHHS BIAMOBIAHOI 3aKOHOJABUOi ©0a3WM Ta  IHCTUTYLIHHOI
1H(PaACTPYKTYpPH, /i€ KIIFOUOBY POJIb BIITPAIOTh IHCTUTYILI1MHI IHBECTOPH.

dopMyBaHHS PUHKY IIHHUX TanepiB B YKpaini po3nodanocs y 1990-x pokax B
KOHTEKCTI E€KOHOMIYHMX pedopm Ta mnpuBaruzanii. BaxmuBum erarmom Oyna
nporpama Bay4epHOI MpUBaTH3aIlli, sIKa CTIpUsIa IEPBUHHOMY PO3BUTKY (DOHIOBOTO
PUHKY, XO04Ya ¥ mpu3Bena 0 KOHIEHTpaIlii BIACHOCTI B OOMEXEHOTO Koia ocil.
[Tomanpimmii po3BUTOK BKJIIOYAB CTBOPEHHs [lep:kaBHOI KOMICIT 3 IIIHHUX ManepiB Ta
¢donmoBoro puHky (12 uepBHa 1995), mo 3rogom oTpuMana Cy4yacHy Ha3By —
HamionanpHa kowmiciss 3 miHHMX nanepiB ta ¢dougoBoro punky (HKIIIDP) [1].
KitouoBuM 3akoHOAaBYMM akToM cTaB 3akoH Ykpainu «[Ipo minHi mamepu Tta
dbougoBuii puHOK» (23 moToro 2006), skumii mi3HIIE OyB 3aMiHEHHWH 3aKOHOM
VYkpainu «IIpo puHKM KamiTaidy Ta opraHi3oBaHi ToBapHi puHKW» [2]. BigOyBanacs
[OCTYIIOBa TapMOHI3allisl PEryjaloBaHHS (OHIOBOTO PHUHKY 3 €BPONEUCHKUMU

CTaHJapTaMH, 110 CIPHUSIIO HOTo 1HTerpawii y MibXkHapoIHy (piHaAHCOBY CHUCTEMY.
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Ha punky w0iHHMX DanepiB YKpaiHM pO3PI3HSIOTH JBa OCHOBHUX THIIH
1HBECTOPIB: 1HJIMUBIAyaJIbHI Ta IHCTUTYIIMHI. [HaUBINYyanbHI 1HBECTOpU — 11e (Pi3MUHI
Ta IOPUIWYHI OCOOM, JJiA SIKMX 1HBECTYBaHHS HE € OCHOBHUM BHUIOM MISUIBHOCTI.
[HCTHTYLIMHI 1HBECTOpH, BIAMOBIMHO 70 4. 2 cT. 4 3akony Ykpainu «lIpo puHkKu
KariTaay Ta OpraHi3oBaHi TOBapHI PUHKWY», IPEACTABISAIOTH (PIHAHCOBI YCTAaHOBH, IO
CHEelIai3yloThCsl Ha 1HBECTYBaHHI Yy (plHAHCOBI akTuBH. Jl0 HHMX HaJeXaTh
1HBeCTHUIIIHHI (POHIM, HEeAep)KaBHI MEeHCIHI (OHIU, CTpaxoBi KOoMMaHii, GOHIN T
yOpaBiiHHSAM OaHKIB Ta 1HII (iHaHCOBI 1HCTpyMeHTH [3]. BoHu 3abe3neuyiorhb
JIOBIOCTPOKOBY CTaOUIBHICTh PUHKY, 3[1MCHIOIOUM 1HBECTHUIII1, CIPSIMOBAHI HE JIUIIE
Ha OTpUMaHHA MPUOYTKY, a i Ha 30epeKCHHS KaImTay.

TeopeTuko-nIpaBOBU aHalli3 IHBECTOPIB Mepeadadae po3riisl iIXHbOT MOBEAIHKH
yepe3 IMPU3MY KIACHYHUX EKOHOMIYHHMX Ta MpaBOBUX KoHuemmik [4]. 3okpema,
BiAmoBigHO g0 Mojaeni . Mapkosima, I1HBECTOpU TMpParHyTh MAaKCHUMI3yBaTH
npuOyTKOBICTh MOPT(ENs MNpU MIHIMAIBHOMY pHU3HMKY. BoaHouyac mnoBeiHKOBa
€KOHOMIKAa BKa3y€ Ha HAsBHICTH IpparlioHAIbHUX (PAKTOPIB Yy MPOIEC yXBaJeHHS
IHBECTULIIMHUX PIllIEHb, 30KpeMa e(EeKT MPUB’I3KU Ta HAJAMIPHY CaMOBIIEBHEHICTD.
[HCTUTYMIMHI ~ IHBECTOPH  BIA3HAYAIOTHCA  PAIIOHATBHINIAM  TiAXOAOM 1O
IHBECTHUIIIMHOI JIsITBHOCTI, IO CIPHUSE CTaOLIBHOCTI PUHKY, TOMI SK 1HJIWBITyaJIbH1
1HBECTOPH YaCTILIE BUKOPUCTOBYIOTh CIIEKYJISITUBHI CTpPATETIi.

3aK0HO/IaBUE PETYIOBAHHS 1HBECTHIIIHOI MISUTBHOCTI 3a3HAJIO CYTTEBHUX 3MiH
micias yxBajeHHs 3akoHy Ykpainu «[Ipo puHKHM KamiTaigy Ta OpraHi3oBaHl TOBapHI
PUHKW», 1[0 TMOCUIWIO BUMOTH JI0 MPO30POCTI Yrojd, PO3KpUTTS iHdopmarii Ta
3aXMCTy mpaB iHBecTOpiB. KpiM TOro, MIKHApOIHI CTaHAAPTH, 30KpeMa MPUHIIUITH
Mixunaponnoi opranizamii kowmicii 3 miHaux namnepiB (IOSCO) [5], Bimirpaiothb
3HAYHY poib Y (hOpMyBaHHI IPABOBUX ITiIXO/IIB JI0 PETYJIIOBAHHS PUHKY.

[Tonpu MO3UTHBHI 3MiHU, PUHOK I[IHHUX NanepiB YKpaiHU CTUKAETHCS 3 HU3KOIO
BUKJIMKIB: HEJIOCTAaTHBOIO JIIKBIAHICTIO, HU3bKHM pPiBHEM (PIHAHCOBOI I'PaMOTHOCTI,
HEJOCTAaTHIM PIBHEM JOBIPU JO PETYJIATOPHUX opradiB. [lopanbiie BIOCKOHAJIEHHS
peryJIfoBaHHS, MIJBHUIICHHS MPO30POCTI 1HBECTUIIMHOIT ISJIBHOCTI Ta 3aXHCT IpaB

1HBECTOPIB € KJIOUOBUMH (haKTOPAMHU JJIs CTAJIOI0 PO3BUTKY PUHKY.
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Orxe, aHam3 JUHAMIKM DPUHKY LIHHHUX ManepiB B YKpaiHi CBIIYUTH IPO
HENPOCTUH TpolieC HOro CTaHOBJEHHS, IO BiAOyBaBCS B yMOBax ajamnrauii 10
cydyacHuX (IHAHCOBUX pealiil Ta CBITOBUX CTaHJapTiB. BaxiauBy (QyHKIiIO Yy
MiATPUMII CTAOUIBPHOCTI PUHKY BUKOHYIOTH 1HCTHUTYIIIMHI 1HBECTOPH, SIKI CHPHUSIIOTH
1BHUIICHHIO HOTO €(h)eKTUBHOCTI Ta BIIKPUTOCTI. {1 MOIambIIoro po3BUTKY IIbOTO
CerMEeHTa HEOOXIJAHI YJOCKOHAJIEHHS HOPMAaTHBHO-NIPAaBOBOI 0a3u, MOCHIICHHA
JIEP’)KaBHOTO PETYJIIOBAHHS Ta 1HTErpallisi MIKHAPOJAHHUX MIIXOIB J0 PETyITIOBaHHS
(h1HaHCOBUX PUHKIB.
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BJAT'OJIAHICTD, IPABOBE ITIPOCBITHUIITBO,
BOJIOHTEPCTBO B YMOBAX BIIHH

Jlrotuit 2022 poky CTaB MepeTOMHUM MOMEHTOM JiJisi YKpaiHu Ta BCbOTO CBITY.
Mu 3po3ymiid ¢parMeHTapHICTb Ta YMOBHICTh MDKHApOAHUX JOTOBOpPIB, KOTPI,
IONPU CBOK Bary Ta Ba)JIMBICTh Y MUPHHMM Yac, CTaJM aOCOJIOTHO O€3CHIIl Mepen
peanissMu arpecii, sika TMOPYIIye BCl MOXJIMBI HOPMHU IIpaBa, peJirii, Mopaii Ta

JTHOJSHOCTI. YKpaiHa ONMHWIIACS caM Ha caM 3 BOPOrOM, IIO MOCTAaBUB MiJ CyMHIB
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OCHOBHU MIKHApPOJHOTO MPABOMOPSAJIKY Ta IIUBLII30BAHUX CTAHAAPTIB BEJACHHS BIMHMU.
CroniTtaMu BUpOOJICHI MIXKHAPO/IHI MeXaH13MU 0e3MeKH BUSBUJIN CBOIO HETIOBHOTY 1
HEJIOCTaTHICTh, KOJIM TIEpPe] HaMU IMOCTa0 MUTaHHsS 30€peKeHHs] HAWIIHHIIIOro —
JIIOJICBKOTO YKHUTTS, IpaBa Ha TJIHICTh Ta CBOOOY.

Y mmMx yMoBax Ha NEpUIMHA TUIAH BUWIUIM HE JIMIIE MUTAaHHS OOOpPOHU Ta
3a0€3MeUYeHHs]  HAlllOHAJbHUX IHTEpPECIB, ajne W HEeOOXIAHICTh 3MILHEHHS
BHYTPIIIHBOTO MPABOMOPSJIKY, 3aXUCTy MpaB 1 CBOOOJ TPOMAASH Y HAI3BUYAMHHUX
yMoBax BIMHU. MopanbHUl 1 IOPUAMYHMUIA BakyyM, IO BHHHUK, MNOTpeOyBaB
ITMOOKOTO0 OCMHCIICHHS 1 HarajgbHOTO pearyBaHHs Ha MOPYUICHHS MpaB JIOJUHM,
IIPaBOBY JOTIOMOTY, a TAKOXK €(PEKTUBHY B3aEMOJIII0 3 MDKHAPOIHUMHU OpraHizallisMu
JUIsE TIATPUMKK TPABOBOTO TMOPSAKY HAaBITh B YMOBax [OBHOMAacHITaOHOIO
BICHKOBOT'O KOH(ITIKTY.

B nwmx oOcraBuHax kadeapa KOHCTUTYIIIHHOTO IIpaBa Ta IOPIBHSJIBHOTO
NPaBO3HABCTBA, SK CTPYKTYPHHM MiAPO3JiJa JAEPKaBHOTO BHUIIOTO HABYAIBHOTO
3aKiaay «YKropoJIChKUI HalllOHAJbHUN YHIBEPCUTET», 3MOTJa MPOJIEMOHCTPYBATH
CBOIO 3/IaTHICTh IIBHUJKO aJIalITyBaTHCS JO HOBUX YMOB i 3aifHATH aKTHUBHY MO3UIIIIO
y cdepi OmaromiitHOCTi, MPABOBOTO MPOCBITHUIITBA Ta BOJIOHTEPCHKOI MiSITLHOCTI. 3
MOYaTKy MOBHOMACIITA0OHOTO BTOpPTHEHHS Kadenpa HE JHIIEe aKTUBHO MPOIMarye
IpaBOBY CBIJIOMICTb CEpe/ HaceleHHs, aje W Oepe Ha ceOe BIANOBIIAIBHICTH 32
OpraHi3allifo BOJOHTEPCHKOI Ta OJIaroAiHO1 TIOMMOMOTH JIUIS THX, XTO ITOCTPaXKIaB Bij
HACJIJIKIB arpecii.

OgHuM 3 OCHOBHMX HampsIMKIB poOOoTH Kadeapu € opraHizamis Ta
CUCTEMATUYHE MPOBEACHHS MPABOBUX IIKLI, KPYIJIMX CTOJIB, KOH(PEPEHIIiH, a TAaKOX
MirOTOBKA Ta BUIYCK MOHOTpadiii 1 HAyKOBUX Mpallb, SIKI 30CEPEKYIOThCS Ha
NUTAHHSAX 3aXUCTy TMpaB JIOJWHA y BOEHHWM dYac. Y KOHTEKCTI IPaBOBOTO
IMPOCBITHUIITBA Kadeapa aKTUBHO PO3BHBAE 1HGOPMAIIHY MisUIbHICTh, MPOBOASYU
JIEKUIi Ta ceMiHapH JJIs IIMPOKOi ayIUTOPii, 30KpeMa Il BHYTPILIHBO MEPEMIIIEHUX
0ci0, BOJIOHTEPIB Ta IPOMAJCHKMX AaKTUBICTIB. METO LMX 3aXOAIB € HE JIMIIE

03HAHMOMJICHHS 3 OCHOBHUMHU Mi)KHapOI[HI/IMI/I CTaHIapTaMU 3aXHCTY IIpaB JIIOAWHU, a
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1 Jomomora y peanizauli OuUX MpaB y HaJA3BUYAaWHUX yMOBaxX BIMHH, KOJHM YacTo
BIJICYTHS 4YiTKa ITPaBOBAa BU3HAYCHICTb.

BosoHTtepchka AisUIbHICTh KaQeaApy BUCTYTAE BAXKIUBOI CKIAJ0BOI0 YACTHHOIO
il po6oTH, 1m0 3’sABUIACA SK BIANOBIAL HA HAarajabHI MOTPEOU CYCHUILCTBA. 30KpeMa,
kKadeapa AaKTHBHO TMIATPUMYE OJIarOilHI 1HIIIATMBH, HAJAIOYM HE TIIbKH
MaTepiajibHy JIONOMOrY, ajie i OpPraHi30BYIOYM MPaBOBI KOHCYJbTALll IJIs 0OCi0, 110
IOCTPaKIAJIA Bij arpecii, a TAaKOX I THX, XTO 3HaXOJAUTHCS B CUTYAIlisIX IIPaBOBOTO
HEBU3HAYCHHS, TaKUX AK OLKEHIl Ta BHYTPIIIHBO NepeMilleHi ocobu. Baxmuoro
YaCTHUHOKO BOJIOHTEPCHKOI AISUIBHOCTI KaeapHu € TaKOoXk MCUXOJOriYyHa MiATPUMKA,
0COOJIMBO B CUTYaIlisIX, KOJM OCOOM NMEPEKUBAIOTH HACTIAKU TPaBM, CIIPUUMHEHUX
BIHOIO.

VY pamkax mpaBOBOTO MTPOCBITHHUIITBA Kadeapa CIpHUSE€ PO3BUTKY MPaBOBOI
IPaMOTHOCT1 Cepell CTYJEHTIB Ta MIUPOKOI T'POMAJCHKOCTI, 3BEPTAIOYM yBary Ha
BXKJIMBICTh MPABOBOI'0 3aXUCTY Yy KOHTEKCTI MDKHAPOJIHOTO T'YMaHITapHOTO MpaBa,
IpaB JIIOAMHU Ta MEXaHI3MIB 3aXUCTy MpaB IPOMAJITH B YMOBAaX BOEHHOTO CTaHYy.
ITopsim 3 nmM kadeapa aKTUBHO 3alyda€ HAYKOBIIIB Ta TMPAKTHKIB, SK Ha
HAI[IOHAIPHOMY, TaK 1 Ha MDKHaApOJHOMY PiBHI, JUIsi ydYacTi B CIUIBHHX
JOCIIKEHHSX, M0 CTOCYIOTHCS TPABOBUX BHKJIMKIB, fKI BHHUKAIOTH y yMOBax
BiiHU. HaBeneHne n03Bosie HE TUTbKUM OOMIHIOBAaTHCS JOCBIZIOM, aje ¥l po3poOsaTH
KOHKPETHI pEKOMEH/IaIlii MO0 BJIOCKOHAIICHHS HaIllOHAJbHOI IIPaBOBOi CHCTEMH B
yMOBaX HaJ[3BUYAMHOTO CTaHY.

[TincymoByroun, OJaro/iiHICTh, MPABOBE MPOCBITHULTBO Ta BOJOHTEPCTBO,
3M1CHIOBaHI Kadeaporo KOHCTUTYIIHHOTO MpaBa Ta MOPIBHAJIBHOTO MPaBO3HABCTBA,
€ BOXJIMBUMU CKJIQJJOBUMHM COIliaIbHOT MICIi aKaJeMi4HOl CIIJILHOTH, CIIPSIMOBAaHUMHU
HAa TMIATPUMKY Bpa3IMBUX KaTEropidi HACEJIICHHS, 3MIIHCHHS TPOMaJChKOi
COJIITAPHOCTI Ta YTBEP/KECHHS IIIHHOCTEW TyMaHI3My 1 CIpaBeUIMBOCTI HABITH B
yMmMoBax BiiHM. Taka JISUIBHICT € HE JMIIEe HEOOXIAHOIO Il MIATPUMKH IpaB
JIOJIMHKM B YMOBaxX BIMHHM, a " BaXJIUBOK i1 BIAHOBJIEHHS Ta 3MIIHCHHS
PABOMOPSIAKY MICJS 3aBEPIICHHS KOH(IIIKTY, CTBOPIOIOYM OCHOBY [IJISl CTaJIOTO

PO3BUTKY MPABOBOTr'0 CYCHUILCTBA B YKpaiHi.
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B3AEMOIS1 OPTAHIB BAKOHOJIABUOI TA BUKOHABYOI BJIAJIA B
MEXAHI3MI PEAJII3AIIII 30BHIITHBOI MOJITUKH JEPKABU

Amnaniz Koncrutyiii YkpaiHu Ta KOHCTHTYLIH KpaiH-ydyacHullb €C KOHCTaTye
BIICYTHICTh B HHUX YITKOIO BHM3HAYEHHSI 30BHIIIHBOIMOIITUYHOI KOMIIETEHTHOCTI
nmapjiiaMeHTy. 3BICHO, MapJaMeHTH Jep’KaB HAAUICHI KOMIICTCHIIEI MpUAMaTh
3aKOHM, $IKI BHM3HAYAIOTh 3arajibHi HAmpsIMKU 30BHILIHIX 3HOCHH JEpXaBH, SKi
PETYIIOKOTh KJIFOUOBI1 MMUTAHHA 30BHINTHBOT JISITBHOCTI JIepKaBU
(30BHIIIHBOIMOITUYHOI, 30BHIITHLOEKOHOMIYHOI), TIMUTaHHSA BIHHKM 1 MUY,
patudikarii, AeHOHcalli MDKHapOJHHUX  JOTOBOPIB, a TaKOX  IHUTaHHS
MapJIaMEHTCHKOTO KOHTPOJTIO 32 MisUTHHICTIO BUKOHABUMUX OPTAHIB JEPKABHO1 BIIAJIH,
AK1 31ACHIOIOTh 30BHIIIHI QYyHKIIi. He MeHI BaXJIMBUM € 1 BUPIIICHHS NMUTAHHS
OIO/DKETY OpraHiB BUKOHABYOi BJIaJ{, B TOMY YHCII 1 IO CTOCYEThCS HEOOXITHHMX
KOIITIB JJIA peati3allii HUMH 30BHIIIHIX (QyHKITIH.

3rigno 3 1. 5 ct. 85 KoHctutyuii Ykpainu a0 nmoBHOBakeHb BepxoBHoi Paau
VYkpaiHu HaleKuTh: BU3HAUCHHS OCHOBHUX 3acaji BHYTPINIHBOI Ta 30BHIIIHBOI
nonituku. BianosigHo o 3akony Ykpainu «IIpo 3acaay BHYTPIIIHBOI 1 30BHINIHBOT
nomituknw» Bia 1 junHa 2010 p. «3acagd BHYTPIIHBOI 1 30BHIIIHBOI MOJITHKA
0a3ytoThcs Ha Oe3yMOBHOMY nojepkaHHi Konctutymii Ykpainu, 3a0e3reueHHI B
VYkpaini npaB 1 cBOOOJ JIIOJAUHU 1 TPOMAJSHUHA Ta rapaHTyBaHHI mpaB 1 cBOOO,
nporoyiomeranx Koncruryniero Ykpaiau, Ha 3aralbHOBU3HAHUX MPUHITUIIAX 1 HOpMax
MIKHAPOIHOTO TpaBa, 3a0e3MeYeHH1 COoIiaabHOI CIIPSIMOBAHOCTI €KOHOMIKH Y KpaiHu
Ta CTaJOro COLIAIIbHO-EKOHOMIYHOTO PO3BUTKY YKpaiHU, 3MIITHEHHI IEMOKPATUYHUX
3aca] CYCIUIBHOIO 1 JE€p:KaBHOIO MKUTTS, 3a0e3NedYeHHl BEPXOBEHCTBAa IIPaBa,

23


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

€KOHOMIYHOI 1 MOJITUYHOI HE3aJeXKHOCTI JEp’KaBH, 3aXUCTy ii HallOHAJIbHHUX
IHTEpeCiB, YTBEP/KEHHS YKpaiHW SK IOBHOIPABHOTO 1 aBTOPUTETHOTO 4JIEHA
CBITOBOT'O  CITIBTOBapHUCTBA.... 3OBHIIHS TMOJITUKA TIPYHTYETbCS HA TaKUX
NPUHIIMIAX: CyBepEeHHA PIBHICTh JEpkKaB; YTPUMaHHS BiJ 3arpo3u cujow abo ii
3aCTOCYBaHHS TPOTH TEPUTOPIATBHOI IIIICHOCTI a00 TOJITHYHOI HE3aJeKHOCTI
OyIb-KOi 1HO3EMHOI JIep>KaBH; IOBara J0 TEPUTOPIaIbHOI LIUIICHOCTI 1HO3EMHHX
JIep’KaB Ta HEMOPYIIHOCTI JEp>KaBHUX KOPJOHIB; BHUPINICHHS MIDKHAPOJIHUX CIOPIB
MUPHUMHU 3aco0aMu; 1oBara J0 NIpaB JIIOJAWUHU Ta ii OCHOBOIOJIOXKHHX CBOOO;
HEBTPYYaHHS y BHYTpIIIHI CIPaBHU JEpKaB; B3a€MOBUTIJIHE CIIBPOOITHHUIITBO MiX
Jep>)KaBaMH; CyMJIIHHE BUKOHAaHHS B3SITUX Ha cebe MDKHApOJHHUX 3000B'sI3aHb;
OpIOPUTET 3araJbHOBU3HAHUX HOPM 1 NPHUHIMIIB MIDKHApPOJHOIO IpaBa Nepen
HOpPMaMH 1 TpPUHIIMIIAMH HAI[IOHAIBHOTO TIpaBa; 3acTtocyBaHHs 30poitHnx Cui
VYkpainu nuie y BUNAAKax akTiB 30poifHoi arpecii mpoTu YKpaiHu, OyJb-IKuX
IHIMX 30pOMHMX 3a3iXaHb Ha il TEPUTOpIalbHY IUIICHICTE 1 HEAOTOPKAaHHICTH
JIep>KaBHUX KOPJAOHIB, 0OPOTHOM 3 MIKHAPOJIHUM TEPOPU3MOM Ta MIpaTCTBOM abo B
IHIIMX BWITAJKaxX, Mepen0adeHnx MDKHApOAHMMH JOTOBOpaMH YKpaiHH, 3rojla Ha
00OB'SI3KOBICTh  SIKMX HajmaHa BepxoBHoro Pamoio VYkpainw; 3actocyBaHHS
MDKHApOJAHUX CaHKIIH, KOHTP3aXxOJiB Ta 3aXOiB JUIUIOMATHYHOTO 3aXHCTY
BIJMOBIJHO /10 MDKHApPOJHOTO MpaBa Yy BHUMAJAKaX MIKHAPOAHUX MPOTHIPABHUX
TisHb, $IK1 3aBNAlOTh IMKOAW YKpaiHi, i rpomaasHaMm 1 IOPUANYHUM o0co0am;
CBOEYACHICTh Ta aJIEKBATHICTh 3aX0/11B 3aXUCTY HAIIOHAJLHUX 1HTEPECIB PEAIbHUM 1
NOTEHLIIHUM 3arpo3aMm YKpaiHi, il rpoMajasiHam 1 FopuaAndYHUM ocobam» [1].

3rigno 3 m. 32 cr. 85 Koncruryii Ykpainu moBHoBakeHHSIM BepxoBHoi Paau
VYKkpaiHu € HaJaHHS 3aKOHOM 3TOJu Ha OOOB’S3KOBICTh MI)KHApPOJIHUX JOTOBOPIB
VYkpainu Ta AeHOH Al MIKHAPOJHUX JIOTOBOPIB YKpaiHU.

3rigno 3 m. 4 ct. 85 Koncrutytii Ykpainu noBHoBakeHHsIM BepxoBnoi Paau
VYkpainu € 1 3arBepakeHHst JlepkaBHOro Oro/KkeTy YKpaiHU Ta BHECEHHS 3MiH JI0
HBOTO, KOHTPOJIb 32 BHUKOHAHHAM JlepaBHOTo OrOKeTy YKpaiHu, NPUHHATTA

pIIIEHHS IOJI0 3BITY MPO HOro BUKOHAHHS.
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BepxoBna Paga VYkpainu HajgineHa 1 creliaIbLHUMU 30BHIIIHbOMOIITUYHUMHU
MOBHOBAKCHHSI.

OaHuMm 13 croeuiajgbHUX 30BHINIHBOMOJIITUYHUX 3000B’sI3aHb MapIaMEHTY
VYkpainu € oronomieHHs 3a nogaHdsaM [Ipesnnenta Ykpainu ctaHy BiiiHU 1 YKJIaICHHS
MUpY, cxBasieHHd pitieHHs [Ipesunenta Ykpainu npo Bukopuctanus 30poitHux Cui
VYkpaiHu Ta 1HIUX BIMCBKOBHX (hOpMyBaHb y pasi 30poiHOI arpecii npoTu YKpaiHu
(.9 ct. 85 Koncturymii Ykpainm).

OaHuM 13 crHeuiagbHUX 30BHINIHBOMOJITUYHUX 3000B’Si3aHb MapiIaMeHTy
VYKpaiHu € 3aTBep/KEHHSI MPOTATOM JABOX JIHIB 3 MOMEHTY 3BepHEeHHs [lpe3uneHra
VYkpainu ykasziB nMpo BBEJIEHHS BOEHHOT'O YW HAA3BMYAWHOTO cTaHy B Ykpaini (m.31
cT. 85 Koncruryuii Ykpainu); 3aTBepIKEHHs pillIeHb PO HaJaHHS Y KpaiHOK MO3UK
1 EKOHOMIYHOI OTIOMOTH 1HO3EMHHUM JIep’KaBaM Ta MIKHAPOJHHM OpTaHi3allisM, a
TAaKOX OJIepKaHHS Takux No3uk YkpaiHow (m.14 cr. 85 Koncruryuii Ykpainm);
pO3IIIA 1 NPUMHATTA pilleHHd oo cxBaieHHs [Iporpamu misuibHOCTI KaOinery
MinictpiB Ykpainu (m.11 ct. 85 Koncrurynii Ykpainn); 3acayxoByBaHHS HIOPIYHUX
Ta TMO03a4eproBux mnocianb llpe3uaeHTa YKpaiHM NpO BHYTPIIIHE 1 30BHIIIHE
cranoBuiie Ykpaiau (1.8 ct. 85 Koncruryii Ykpaian) [2].

KitouoBrMu € 1 moBHOBaXkeHHs1 BepxoBHoi Paau Ykpainu, siki MaroTh XapakTep
YCTaHOBYHX.

Koncrutytiss Ykpainu 3akpiriioe 1 KOHTPOJIBHI TIOBHOBa)KEHHsI BepXxoBHOI
Panu Yxpainu.

J1. Bproc 3Beprae yBary, 10 «MapJaMEeHTH NPUMMAarOTh y4acTb y BHU3HAYEHHI
3arajlbHUX IMiJIel 1 3acaj 30BHIINIHBOI TOJITHKHA KpaiHW, Ta 3IIHCHIOIOTH JIWIIE
KOHTpPOJb 3a 1i peanizami€ero Ta, SK TMPaBUIO, BXKE MICHS MPOBEACHHS
30BHINTHBOITOITHYHUX 3aXOMdiB, B TOW Yac SK METOJIM Ta 3aco0M ii NMPOBEICHHS
obupae ypsa» [3]. BiTuu3HsHI Ta 3aKOp/IOHHI BUEHI 3ayBaXKYIOTh, IO «3JI1HCHEHHS
napJiaMeHTOM CBOIX (YHKIIN y cdepi 30BHINIHBOI MOJITUKA OOMEKYETHCS uepes3
HEJIOCTaTHIO 1H()OPMOBAHICTh MapiiaMeHTapiB, CTYIIHb MEPEBAru ypsAay Yy 30BHIIIHIN

IIOJIITHII, HabaraTo BHIIU» [4].

25



BiTuu3HsiHi BYeH1 MNigKpechoTh, 1mo xou «Kabiner MinicTpiB YKpaiHu €
M1JIKOHTPOJIBHUM 1 MiJ3BITHUM TapJIaMEHTy B Mexax, nepeadadeHux y cT. 85, 87,
113 Konctutymii YkpaiHu, ... poib napjiamMeHTy B mnporeci (GopMyBaHHS Ta
3MIMCHEHHS 30BHINIHBOT TOJITUKA JEp’KaBU IOCTYMOBO cjaldimae B pPe3ysbTari
MOCWJICHHS pOJIl YpsiAy, ....0JJHAK B CY4YaCHHX JIEMOKPAaTHYHHX JEep:KaBax poJib Ta
3HA4YECHHS MapJIaMEHTIB HaBMaKu 3pocTac ....» [5, c. 82].

Bigmosinno no cr. 37 3akony VYkpainu “IIpo Kabimer MinictpiB Ykpainu”
napjiaMeHT 3AiiicHioe mpoBeAeHHS “['ogunHu 3anutans A0 Ypsaay® 3 METOIO
3aclyXOBYBaHHS 1HGoOpMaIlli, B TOMY YHCJIl 1 3 NUTaHb 3[1MCHEHHS 30BHINIHHOI
NOMITUKK ...[6]. AHami3 nmpuiiHATHX TocTaHOB BepxoBHOi Pamu 3a pesynbTaTamu
TAKOT0 PO3TJISIY JI03BOJISIE CTBEPIKYBAaTH, IO OUIBIIICTh iX HE MICTUTh YiTKO
BHU3HAYEHUX CTPOKIB BHUKOHAHHS PeKOMeHAalliil, SK TPaBUIO, BIACYTHI CTPOKH
pPO3pO0JIEHHS Ta BHECEHHS 0 MapJIaMEeHTy 3aKOHOIPOEKTIB abo MpOIO3HUIIii 11010
BHECEHHS 3MiH JI0 YNHHUX 3aKOHIB, Ma€ MICIe HeIOCTATHbO YiTKe ()OPMYJIIOBAHHS
pexoMenaamiii [5, c. 82-83].

Opniero 13 ¢opMm B3aeMOIIi OpraHiB 3aKOHOJABYOI Ta BUKOHABUOI OpPraHIiB €
BUi3HI 3acifianHs npodiapHUX KoMiTeTiB mapiamenty 10 M3C VYkpainu (Ha sSKuX, B
TOMY YHUCJi, B TIOPSJIKY KOHTPOJIIO, PO3TIISIIAIOTECS aKTyalbHI MPoOIeMu peami3altii
CTPATETIYHOr0 KypCy AEp>KaBU Ha €BPONEICHKY Ta €BPOATIAHTUYHY 1HTErPaLliio).

O. MakapeHKo CHymIHO MIAKPECTIOE, M0 «...3HaYyHy pOJIb Y 30BHIIIHIX
BIJIHOCHHAX BIIrpalOTh MOCTIMHI Jeyeraiii HapOJHUX JAEMyTaTiB YKpaiH, MI0
CTBOPIOIOTBCS  JJIg  3a0€3MEeUEHHS MDKHApOJHUX 3B’SI3KIB Yy  MDKHApOIHUX
napJaMeHTChbKUX  opraHizamisix. Ha  0a31  MDbKnmapiaMeHTCHKUX — BIJIHOCHH
pPO3BUBAIOTHCA Takl CHeUU(pIYHI IHCTUTYTH, SK MDKIOApJIaMEHTChKa JTUIIIIOMATIs,
MDKHAPOHI MIKMApJIaMEHTChKi opraHizailii, KoHGepeHIlii, MOTITHYHI Ta OPUINYIHI
nomoBinieHocTi. Came akTuBHY (32 (opmMoOr0) 1 3MICTOBHY (MO CYTI) y4acTh y ITUX
npoiiecax 1 CTpykTypax npuiimae BepxoBHa Pana Vkpainu. 3HaueHHs 1i€i poboTu
3aKOHOJABYOl TUIKM BJIaJW y MIDKHAPOJHHMX BIJIHOCMHAX 3 TOYKH 30py CY4YacCHUX

30BHIIIHIX 3HOCHH IOCTIHHO 3pocTatume [5, c. 84-85].
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TakuM 4MHOM, ITparHeHHsl Y KpaiHu 10 HaO0YTTs MOBHOIIPABHOIO wieHcTBa B €C
aKkTyajli3y€ TIHTaHHS BJOCKOHQJIEHHS KOHCTUTYIL[IIHO-IIPABOBOI'O  MEXaHI3MY
peamizauii 30BHIIIHBOI TOJITUKM JEpXaBU B YAaCTUHI B3a€EMOJIi OpraHiB
3aKOHO/IaBY01 Ta BUKOHABYOI BJIaIU.
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I'pena CBiTiana MuxaiijiiBHa

JIBH3 «¥Ykropoacekuii HalllOHAJIbHUM YHIBEPCUTET»
npodecopka kadeapu KOHCTUTYILIHHOTO TIpaBa

Ta MOPIBHSUTLHOTO MPaBO3HABCTBA

JIOKTOPKA IOPUANYHUX HAYK, Ipodecopka

ITPABOBE PEI'YJIIOBAHHS 3ABE3ITEYEHHA BUKOHAHHA
KOHCTUTYUIHHUX OBOB’SI3KIB Y KPAIHAX €C

VKkpaiHa Bu3Hauuia CBIA 30BHINIHBOMOMITUYHMM BEKTOp — HAOyTTH
noBHonpaBHoro uneHctBa B €C. Ile 3ymoBitoe 1 HEOOXIIHICTb BHECEHHS
BIIMMOBIAHUX 3MIH JO0 HAIlIOHAJBHOTO 3aKOHOJABCTBA Ta NPAKTHKHA HOTO

3actocyBaHHA, 1 e€nHicTh 3 €C Ta kpaiHaMu-€C B KOHCTUTYLIHHUX LIHHOCTSX.
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Jlronuna, i KUTTS 1 3700pOB'S, YeCThb 1 TIAHICTh, HEJOTOPKAHHICTH 1 Oe3meka
BU3HAIOTBCA B YKpaiHI HaWBHUIOK coliagbHO IMiHHICTIO (cT. 3 KoHcturymii
VYkpainu) [1]. besymoBHO, 10 Takow X IIHHICTIO BOHUM € 1 B €C Ta KkpaiHax-
yaacauisix €C. Aye okpiM TpaB, JIOJUHU 1 TPOMAIASHUH € 000B’SI3KH, 3a0e3MeueHHs
BUKOHAHHSI SIKUX MOTpeOy€e 0COOIMBOT yBaru.

[IpobnemaTika €(peKTUBHOCTI MPABOBOTO MEXaHI3My 3a0€3MEeUeHHS] BUKOHAHHS
000B’SI3KIB JIFOJIMHM 1 TPOMASTHUHA aKTyali3ye MUTAHHS MPABOBOI BU3HAYEHOCTI Ta
SAKOCTI MPABOBUX HOPM, 110 BU3HAYAIOTh 3MICT KOHCTUTYLIMHUX 000B’A3KIB.

Ha nymky M. Ilpuiimaka «ipaBoBa BU3HAYEHICTh € OJHIEI0 3 YMOB €(hEeKTUBHOT
Il BEpXOBEHCTBA MpaBa, a 3a0e3leueHHs peaiizaiii BUMOT TPHUHIMIY MpPaBOBOi
BHU3HAYEHOCTI B MOr0 MIMPOKOMY PO3YMIHHI € 3alOpyKOI0 €(PEeKTUBHUX peaizaiii u
3aXMCTy TpaB JOAuHU [2]. 3a3HaueHE MOBHOIO MIPOI0 CTOCYETHCS 1 BUKOHAHHS
JIOJIMHOKO 1 TpoMaJssHUHOM ii 000B’s3KiB. Ile, B CBOIO uepry, 3yMOBIIIOE TIE€BHI
BHMOTH JIO SIKOCTI CaMUX HOPM TTpaBa.

Tak, HopMam¥u paBa, K1 MICTATHCSI B 3aKOHOJIABCTBI JIePKaBH, PETYIIOIOTHCA Ti
CyCHUJIbHI BIAHOCUHH, SIKI BUHUKAIOTh MPH 3I1ACHEHHI JIIOJUHOI 1 TPOMAJASHUHOM
000B’s13KiB. BinmoBigHO 10 pimeHHss €BpOneiicbKOro cyay 3 mpas JIIOJMHU Y CIpaBi
«HoBixk npotu VYkpainm» Big 18 rpymus 2008 p. BUMOra «sJKOCTI 3aKOHY» B
po3yMinHi . 1 ct. 5 KonBeHuii o3Hauae, 110 ....TaKUil 3aKOH Ma€e OyTH JOCTaTHHO
JOCTYIHHUM, YiTKO C(hOPMYIHOBAHUM 1 MEpe10auyBaHUM y CBOEMY 3aCTOCYBAHHI JIsI
TOTO, 1100 BUKIIIOUUTH OyAb-SKUI pU3UK cCBaBLLIs» [3]. B pimenHi y cnpasi «E€n0€eB
npotu Ykpainm» Bin 6 snmcronaga 2008 p. €Bponelchkuil cya 3 MpaB JIOJUHU
3a3Haya€, 1MI0 BIJACYTHICTh YITKO C(OPMYJIbOBAHMX TIOJOKEHb... HE BIANOBIAAE
KpUTEPIO «rependadyBaHoCTl 3akoHy» ans 1iieit ... Konsenuii [4]. Kpim Toro,
€BpONEHCHKII Cy/ 3 TIPaB JIOJIMHU HArajas, 10 «MPAKTHKA, SKa BUHUKIIA y 3B’ SI3KY
13 3aKOHO/IAaBYOIO MPOTAIUHOIO ... caMa 1Mo co0i CyNepeunTh MPUHIIUIY FOPUIUIHOT
BU3HAYCHOCTI, SIKMH IMILTIKOBaHMM KOHBEHII€I0 Ta CTAaHOBUTH OJIMH 3 OCHOBHHUX
€JIEMEHTIB BEpXOBEHCTBA IpaBay [J].

TakuM YMHOM, SKICTh HOPM TMpaBa € HEOOXIJHOIO YMOBOK €(EKTUBHOCTI

HOPMaTUBHO-TIPABOBOI'0 MEXaHI3My 3a0e31eueHHs] 000B’I3KIB JIOAUHU 1 TPOMAISIHUHA.

28



Heo0ximHO10 yMOBOIO €(DeKTHBHOCTI ILOTO MEXaHI3MY € 1 SKICTh 3aKOHY. Tak, y
BucnoBky Ne 11 (2008) KoncynbratuBHOi Pamu eBpomelchbKuUX CYyAJIIB 10 yBaru
Komirery MinictpiB Pagu €Bponu «Illogo sikocTi cyoBUX pllIeHbY» HIEThCA, L0
«JIO YHWCJia 30BHINIHIX IMOKA3HMKIB, BIJl SKHUX 3QJICKHUTHh SKICTh CYJOBOTO PIIICHHS,
BITHOCUTBCS SKICTh 3aKOHIB, MPUUHATHX 3aKOHOJABYMMHU OpraHaMu (30Kpema,
JOCKOHAJIICTh HAMKMCAHHS MPOEKTIB 3aKOHIB a00 YITKICTh y 3MICTI 3aKOHIB, a TAKOX
BiJICYTHICTh TIOPYIICHD MPOIECYyATTbHUX TIPaBmI)» [6].

VY cneuiansHomy [ocmimxenHi «Mipuiio npaBoBianas» €Bponeiicbkoi Komicii
«3a IeMoKparTiio uepe3 npaBoy, po3podiieHe 1 3arBepakene Ha 106-i mueHapHiii cecii
11-12 Gepesnst 2016 p. HaeTbes, MO «HMOHATTA «IpaBo» (law) oXOIUI0e HE JIHIIe
KOHCTUTYIIi1, MI>)KHAPOJHE MPaBO, CTATYTHE MPABO Ta MiA3aKOHHI aKTH, a U TaKOXK —
e JTOpeYHo — cyaaecTBopeHe mpapo (judge-made law), SK-TO HOpPMH 3araJbHOTO
npaBa, BCl 3 SIKUX € 3000B’s3a1bHOI pUpoAu. byab-skuil mpunuc npaBa mae 0yTu
JOCTYITHUM 1 iepedauyBaHuM» [7].

. bepnasiok BipHO 3a3Hauae, mo «Beneriickka Kowmiciss BUXOIUTH 3 TOTO, IO
NIEPEIIKOIN IS JIEBOTO BHKOHAHHS TMPHUITUCIB aKTiB MpaBa MOXXYTh BHHUKATH HE
JIMIIIe BHACTIOK HE3aKOHHOT 4M Hembanoi Ail 3 00Ky opraHiB BIaau, aje H depes Te,
0 SKICTh 3aKOHOJABCTBA YHEMOJXKJIMBIIIOE Take BHKOHaHHS. ToMmy HaJI3BUYAitHO
BAXJIMBUM € T€, 00 LIe 10 YXBaJEHHsS MPUIIKCIB aKTIB MpaBa Oyso 3A1HCHEHO iX
OIIHIOBAHHS HAa MPEIMET MOXJIMBOCTI X MPAKTUYHOTO BUKOHAHHS, a TAaKOXK II00
Majia MicCIle MepeBipKa BXKe IMCIs iX yXBaJleHHs Ha IPEIMET TOTO, Yd iX MOXe OyTh
3aCTOCOBaHO a00 X YM X 3aCTOCOBaHO B Ji€BUM cmociO. Ile o3Hauae, 110 KOau
HAEeThCS MPO MPaBOBIAJSA, TO Ma€ 3IMCHIOBATUCH OI[IHIOBaHHS 3aKOHOJABCTBA €X
ante Ta ex post. [nest mpaBoBiagas nependavae CHCTEMY YiTKUX Ta TepeadoadyBaHUX
NPUMKCIB MpaBa, BIAMOBIAHO 0 SKUX KOXXHOMY HAJICKUThH MPABO HA CTABJICHHS 0
HBOTO 3 OOKy BCiX Cy0’€KTIB yXBaJ€HHS pIIIEHbh Ha OCHOBI T1JHOCTI, PIBHOCTI
PO3YMHOCTI Ta BiJIIOBIIHO JI0 IPHUITKCIB mTpaBay [8].

YcraneHoto € mnpakTuka E€BpPONEWCHKOrO Cyay 3 IIpaB JIOJWHU IIOJO
BU3HAYEHHS KPUTEPIiB IKOCTI MPABOBOI HOPMH, TIepe10auyBaHOCT]1 HOTO MPUITHCIB Ta

IPaBOBOi BU3HAYEHOCTI.
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Tak, narpukiiaz, KoHBEHIIis Mpo 3aXUCT MpaB JIIOUHH 1 OCHOBOTIOIOKHHUX CBOOO]T
y CT. 2 MICTUTh 3a00pOHY YMHCHOT'O 1MO30aBJICHHS KUTTS 1HAKIIEe HK HA BUKOHAHHS
CMEpPTHOTO BHUPOKY CyJy, BHHECEHOTO IIiCJII BWU3HAHHSA HOTO BUHHUM Yy BUYMHCHHI
3JI0YMHY, 3a SKUH 3aKOH TiepemOadae Take mokapanHs [9]. B crarri 3 Kousenii
MICTUTBCS 3a00pOHA KaTyBaHHS, HEIOJCHKOIO YW TAaKOTro, IO MPUHMXKYE TiIHICTH,
MOBOJIKEHHSI a00 MoKapaHHA, B cTaTTi 4 — 3a00poHa TpuUMaHHs ocoOu B pabcTBi abo
I THEBUILHOMY CTaHi, BAKOHAHHS IPUMYCOBOI a00 000B's13k0BO1 mpaii [9].

Bianogiguo a0 crarti 5 KoHBeHIlii KokeH 3000B's13aHUH 1IaHyBaTH MPABO 1HIIOL
ocoOu Ha cBOOOYy Ta OCOOUCTY HEAOTOpPKaHHICTH [9]. Takum umHOM, B CTaTTi 5
KoHnBeHiiii 3akpimieHo HOpMYy TpaBa, sSKa IOKJIaJa€e Ha KOXHOTO OOOB’SI30K
[IaHYBaTH MPaBO 1HIIOT 0cOOM Ha cBOOOAY, OCOOMCTY HEAOTOPKAHICTh. Takox y ik
crarTi Wnetbesa, mo «KoskeH, koro 3aapemrToBaHO a0 3aTpUMaHO 3 METOIO
JOTIPOBAKEHHST OCOOM JI0 KOMIIETEHTHOTO CYJIOBOTO OpraHy 3a HasBHOCTI
OOIpYHTOBAHOI M1103pH Y BUMHEHH] HEIO MPABOMOPYIIEHHS a00 SKIIO 0OIPyHTOBAHO
BBAXKAETHCA HEOOXITHUM 3armo0IrTH BYMHEHHIO HEIO MPABOMOPYIICHHS 4M ii BTedl
micys HOTO BUYMHEHHS, Ma€ HETallHO MOCTATH TEPE]l CYAJCI0 UM 1HIIOK I0CaI0BOIO
0c00010, fAKiA 3aKOH HaJa€ MpPaBO 3IIHUCHIOBATH CyAoBY Biamy» [9]. 3 mporo
BUILJIUBAE O0OB’SI30K «HETailHO MOCTAaTH Tepej CyJAOM» Yy BHIaJIKaxX, 3a3HAYCHHUX Y
ct. 5 KonBeniiii.

Crarts 8 KoHBeHIni1 3akpimitoe 000B’SI30K KOKHOTO TOBaYKATH MPABO 1HIIHMX
0ci0 Ha mMpHWBaTHE 1 CIMEHHE XUTTA, A0 iX XKHUTJA 1 KOPECHMOHACHIT, a cTaTtTa 9 —
noBa)kaTH IMpaBa IHIIMX Ha cBOOOAy IyMKH, coBicTi Ta penirii [9]. Crarra 10
KouBeHiiii mMicTuTh 3a00poHY 0c001 MEpelKoHKATH BUPAKEHHIO TOTJISAIB 1HIIOL
ocob6u [9]. Hopmu ctatti 14 KoHBeHI1i1 Ipo 3aXUCT MpaB JIFOJAUHHU 1 OCHOBOTIOJIOKHHUX
CBO0O/I 3aKPIIUTIOIOTh OOOB'SI30K PIBHOTO CTaBJICHHS 10 BCiX 0Ci0, HE3aJeKHO BiJ
CTaTi, pacu, KOJhOpY WIKIPH, MOBH, PENirii, MOJITUYHUX YU IHIIUX MEPEKOHAHb,
HAI[IOHAJILHOTO YW COI[aJdbHOTO TOXOJKEHHS, HAaJIeKHOCTI JO HalllOHAJIBHUX
MEHILIMH, MalHOBOTO CTaHy, HapOJHKEHHs, a00 3a 1HIIOK o3Hakomw [9]. ¥V crarti 1
[TpoTokony 1 no KonBeHiIlii mpo 3axuCT MpaB JIOJAUHU Ta ii OCHOBOIIOJIOKHHUX CBOOO]T

MICTUTBCA 3a00pOHA MOCSATaHHS HAa MailHO 1HILUX OCiO.
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VY cnpaBi «IlokiH mpotu VYkpaiHu» E€BpONeWChKU cyJ 3 MpaB JIIOJAHHH
3a3Haya€, II0 «BEPXOBEHCTBO IIpaBa, OAMH 13 OCHOBOIOJIOKHUX MPHUHIUIIIB
JEMOKPATUYHOI'O CYCHIJIbCTBA, MpUTaMaHHUM yciM cTaTTsiM KoHBEHIi; BIACYTHICTb
B HaI[lOHAJLHOMY 3aKOHOJIaBCTBI HEOOXITHOI YITKOCTI Ta TOYHOCTI, SK1 Iepeadadain
MOXJIMBICTh ~ PI3HOTO  TJIYMA4yeHHS..., TMOPYIIYE BHUMOTY «SIKOCTI 3aKOHY»,
nependaueny KonBeHili€ro, Ta He 3a0e3meuye aJleKBaTHHUI 3aXUCT BiJi CBaBUIBHOIO
BTpY4YaHHs IMyOJIIYHUX OPTaHiB AeP>KaBHOI BIIaJM Y MaifHOBI npaBa 3asiBHUKa» [10]. B
pimeHH1 «CepkoB npotu YkpaiHm» €Bponeicbkuid ¢y 3 MpaB JIOJUHU 3aCTOCYBaB
TOM K€ caMuid MAX1J 10 I1HTEpHpUTalli MOHSATTS <«SIKOCTI 3aKOHOJIaBCTBA»:
«...JIep’aBHI OpraHyd HEMpaBOMIPHO 3000B’s3au 3asBHUKA CIUIATUTH MOJATOK) «...
SIKICTh 3aKOHOJIABCTBA ... — JOCTYIIHE JIJIA 3alllKaBJICHUX 0Ci0, YiTKe 1 nepeadadyBaHe
y 3aCTOCyBaHHI», BIJACYTHICTh HEOOXIJHOI TmepeadadyBaHOCTI Ta  YITKOCTI
HAI[IOHAJIBHOTO 3aKOHOJABCTBA 3 BAXJIMBOTO MUTAHHS, L0 MPU3BOAWIO JO MOTO
CYTNIEPEUIMBOTO TIIYMA4€HHS CYJIOM, CTajla MPUYMHOIO MOPYLICHHS] BUMOT TIOJIOKEHB
KonBeH1ii moo «aKocTi 3akony» [11].

B pimenni B cnpaBi «HoBik mporu VYkpainm» €Bponelchkuil cya 3 Mpas
JIOJUHU  JIWIIOB BUCHOBKY, IO «...HaJ3BUYAilHO BaXXJIIMBOI YMOBOIO €
3a0€3MeUeHHs] 3arajlbHOr0 MPHUHIMIY OPUAMYHOI BU3HA4YEHOCTI. Bumora «skocTi
3aKOHY» Yy po3yMiHHI NyHKTY 1 ctarti 5 KoHBeHIlii o3Hauae, 10 3aKOH Mae OyTu
JOCTaTHBO JOCTYITHUM, 4YITKO C(OpMYyJIbOBaHMM 1 TiependadyyBaHUM Yy CBOEMY
3aCTOCYBaHHI JjIsl yOe3IeueHHs BiJ OyIb-sIKOTO PU3UKY CBaBLLI [3].

B ninotHoMy pimenHi y crpaBi «BonkoB npotu Ykpainu» €Bponeilcbkuil cyy 3
NpaB JIIOAWMHA HAroJIONIYE, IO «...XapaKTePU3YIOUU 3arajibHi MPUHIMIIA 3aKOHHOCTI
BTPYYaHHS, ... BUCIIB «3TiHO 13 3aKOHOM» .... TAKOX CTOCYETHCSI SIKOCTI 3aKOHY,
BUMararo4u, mo0 BiH OyB JOCTYyMHHM IS 3aIlikaBleHOi ocoOu, SKa, OKpIM TOTO,
MOBMHHA MaTH MOJKJIMBICTh MEPeI0AYUTH HACIIIKH HOTO il MOoJ0 cede; ...«IKICTh
3aKOHY» Tiependauvae, inter alia ..., 1o GopMyTIOBaHHS HAI[IOHAJILHOT'O 3aKOHO/1aBCTBA
MOBUHHO OyTH TOCTAaTHRO TependadyBaHuM, mo0 AaTh ocobaMm aJeKBaTHY BKa3iBKY
10710 0OCTaBUH Ta YMOB, 32 SIKHX JepXaBHI OpraHd MalOTh MPABO BAATUCA JI0 3aXO/IB,

0 BIUIMHYTh Ha KOHBEHINMHI TMpaBa o0cCcOOM ...; 3aKOHOJABCTBO TIOBUHHO
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3a0e3neuyBaTy MEBHUN PIBEHb IOPUIMYHOTO 3aXUCTY MPOTH CBABUIHHOTO BTPYYaHHS 3
OOKy JIep>KaBHUX OpraHiB ...HasSBHICTb KOHKPETHOi 1 IIOCHIJIOBHOI TPaKTUKH
TIYMa4yeHHsI BIAMOBITHOTO TMOJOXKEHHS 3aKOHY Oyja (akTopoMm, SIKMUH TPHU3BIB 10
BHCHOBKY III0JI0 TIepeI0auyBaHOCT] 3a3HAYEHOTO MOJIOKEHHSD [12].

Jlo KonBeHIii mpo 3axucT NpaB JIIOJAUHU 1 OCHOBOIIOJOXKHUX CBOOO
npuenHanuck Bel kpainu-ydacHuii €C. Illo crocyerbes mxepen npaBa €C, 1o us
KouBeHriist € BTopuHHUM JKepesioMm nipaBa €C.

€Bporieiicbka colliajgbHa XapTisl y CTaTTI 8 3aKpiIluitoe 000B'I30K poOOTONABIS
30€peKEeHHS 3a KIHKOK poOOYoro Micisl Bii AaTH ii MOBIJOMJIEHHS MPO BariTHICTh
JI0 TaTH 3aKIHYEHHS BIAMYCTKHU IO BariTHOCTI Ta MO IMOJoram, a ctarts 17 - 000B's130K
0aTbKIB HaJaTW JAOIJISIA, AOMOMOTY, OCBITY Ta HEOOXiJAHY HIATOTOBKY MITSIM Ta
nigitkam [13]. B cr. 21 €Bpomeiicbkoi colialbHOI XapTii 3aKpiIZIEHO OO0OB'S30K
poOOTOABIIS 3a 3aMMTOM POOITHMKA HaJaBaTH 1HGOPMAIIO MPO SKOHOMIYHMM 1
(p1HaHCOBHUI CTaH MIAIPUEMCTBA.

Paga €Bponu 3a3Hauae, 10 IpH NPSIMOMY 3aKpITJICHHI 00OB’SI3KIB JIFOJMHH B
akTax (ToOTO MpH MPsAMIM BKa3iBIll B TEKCTI, IO 0C00a «IOBUHHAY», «3000B’s3aHaY,
«Mae 000B’SI30K»), YPSAU 3pO0JISTh «HATAHHS MPaB JIOUHU 3aJIEKHUM BiJl SIKUXOCh
«00OB'SI3KIB», YCTAHOBJICHUX JEP’KABOIO - y TAKOMY BHUIIAQJKY BCS 171esi BAHUKHEHHS
IpaB 3a MPABOM HAPOKEHHS BTPATUTh CBOE€ 3HadeHHA [14]. Pama €Bponm mono
3aKpIMJICHHS  OOOB'A3KIB  JIIOAMHM  3aCTOCyBaja  MIAXIJ  «3aByaJbOBaHOTO»
3aKpITUICHHS: 000B'SI3KM KOXKHOTO «3aByalibOBaH1» B HOpMax KoHBeHII1i, HAaroioc xe
pOOUTHCS B MEPIILY Yepry Ha npaBax kKoxHoro. B KonBenilii Waerbest mpo 000B’ 30K
KOKHOTO IIIaHyBaTH IpaBa IHIIOTO. 3 I[bOTO BUIUIMBAE, IO MpaBy OJIHIET OcoOuU
KOPECTIOH Ty €/KOPECTIOHYIOTh 000B’3KHU 1HIIUX 0ci0. [Hu s akth Pagu €Bponu, 10
SKUX TPUETHATNCH KpaiHu-ydacHuill €C, OUTBII «TOYKOBO» BU3HAYAIOTH 00OB’SI3KU
JIOJTUHY 1 TPOMAJITHUHA, BU3HAYAI0YH KOHKPETHI Tpymnu cy0’ €KTiB-HOCIIB 000B’S3KiB,
AK-TO: pOOITHUK, pOOOTOIABELLb, 1H.

VY npeam0Oym Xaprii €Bponeiicekkoro Coro3y Npo OCHOBHI MpaBa HAETHCS PO
00OB'SI3KM CTOCOBHO IHIIMX OCI0 NMPU BUKOPUCTaHHI 3akpimyieHux mpaB. B cr. 1

XapTii HOpPMH IMpaBa 3aKPIIUIIOIOTH OOOB'SI30K TMOBAXKATU 1 3aXMIATH JIIOJICBKY
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TAHICTh 1HIIMX JItoAeH, B maparpadi 1 crarri 24 - o0OB'A30K BpaxoBYBaTU AYMKY
JITeH «3 ypaxyBaHHSM BIKY 1 3pUIOCTI», IO TOIIUPIOETHCS, B MEPIIy Yepry, Ha
0aTbKiB, B maparpadi 2 crarti 14 - orpumaHHsi 6€3KOIITOBHOI 00OB'SI3KOBOI OCBITH,
SK€ B PIBHIA Mipl BUCTYIIa€ K IMpaBo 1 Sk 000B'ss30k ocodu [15]. Crarrsa 54 Xaprii
E€pponeiicbkkoro Coro3y Mpo OCHOBHI IpaBa MICTUTh OOOB'SI30K HETATUBHOIO
XapakTepy (3a00poHYy) 1010 3710BKUBAHHS IPABOM.

B crarti 17(21) loroBopy nipo 3acHyBaHHs €Bporieiicbkoi CIiIbHOTH 3a3Hau€eHO,
o rpomaasiau Coro3y MaroTh IipaBa it 000B's3KH, 110 iX Hajae ek Jlorosip [16].

TakuMm 4yMHOM, B XOJ1 JOCIIPKEHHS MOKEMO BH3HAYUTH HOPMU IpaBa B IpaBi
€C, 5Kl € CTPpYKTYpHUMHU €JIEMEHTaMH IIPaBOBOTO MeEXaHI3My 3a0e3neueHHs
BUKOHAHHS 000B’3KIB JIFOJJMHU 1 TPOMAJISTHUHA, 1 SIK1 IMIUIEMEHTOBAH1 B HalllOHAJIbHE
KOHCTHUTYIIIITHE 3aKOHOJIABCTBO KpaiH-yuacHuUIlb €C: nepBUHHE MpaBo - Jlorosip mpo
3acHyBaHHs €Bponeicbkoi CrimpHoTH (cT. 17 (21); Xaptis €sponeticbkoro Corwo3y
PO OCHOBHI MpaBa (mpeamOyia, ct. 1, 14, 24, 54); BroprHHe ipaBo — KoHBEHIIis PO
3aXHCT TIpaB JIIOJMHU 1 OCHOBOIIOJOXKHHUX cB0oOoa (cT. 2-5, cr. 8-10, ct. 14),
€Bponeiicbka couianbHa xaptig (cT. cT. 8, 17, 21).
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0 IIMTAHHA EKOJIOTTYHUX ITPOBJEM MICTOBYAYBAHHA

HoBi peanii, BHKIMKH, 3arpo3d 3 KOXXKHOIO €ITOXOI0 JIFOIICBKOTO 1CHYBAaHHS
3yMOBITIOBAJIM HEOOXIAHICTh 3aXUCTy Ta OOpOTbOM 3a JKUTTA 1 IpokuBaHHSI. Ha
MOYaTKOBUX €Talax CBOTO iICHyBaHHA (IIPUHAMMHI TOTO, 10 € BUBYEHUM JO ChOTOJIHI1)
JUIA JIIOMMHU METOI0 OOJNAIITyBaHHS TPOCTOPY CBOTO ICHYBaHHS OyB 3axHUCT BIJ
NPUPOHIX SBUI Ta IHIIMX HeOe3neK. 3BaXKalouW Ha Cy4YacHUM Neplofl, Kojiu 0a30Bi
noTpeOu Ta MpaBa JIIOAMHU OTPUMAIM MDKHApPOAHE 3aKpIiIUIEHHS Ta TapaHTii, iX
BHU3HAHHS 3HOBY ONHMHWIMCSA y HeOe3memi uepe3 Iio0anbHI KOH(MIIKTH, arpeciro Ta
3a31XaHHAd Ha 4YYyXXI TEpUTOpli Ta MPHUPOIHI PECYPCH, 3YMOBJICHI KOHKYPEHITIEIO
€KOHOMIYHO PO3BHHCHHUX «IMBLIi3amii». Hacamriepen, Taki mii moyanw MpU3BOAUTH JI0
JeTpajiallii NPUPOIHUX PECypCiB Ta HABKOJMIITHLOTO CEPEIOBHIIA B IIIJIOMY, IO B CBOIO
Yepry Hece HETaTHBHUIA BIUIMB HA JKUTTS T 370POB’ ST JIFOIUHHU.

Po3BUTOK MICT, HACEJICHUX TMYHKTIB € O3HAKOI0 €KOHOMIYHOTO 3pPOCTaHHS KpaiHHu,
Ha JKajb, Ha TMPOTHBAry EKOHOMIYHOMY 3pPOCTAHHIO OTPHUMAHO Psijl EKOJOTIYHUX
npo0sIeM 11070 MICTOOYTyBaHHS, 3a0€3MEUCHHS CTAIOTO PO3BUTKY HACEJICHUX IYHKTIB
Ta €KOJIOT1YHO1 Oe3rneku TepuTopiid. CTanmii po3BUTOK HACENIEHUX MYHKTIB Tependadae
COLIIaJIbHO, €KOHOMIYHO 1 €KOJIOTIYHO 30alaHCOBaHMM iX PO3BUTOK, CIPSIMOBAaHUI Ha
CTBOPEHHSI €KOHOMIYHOTO TOTEHITiaTy, MOBHOI[IHHOTO >KUTTEBOTO CEPEAOBHUIIA IS
CYYacCHOTO Ta HACTYITHUX TOKOJIiHh Ha OCHOBI paIlioHAJIbHOTO BUKOPUCTAHHS PECypCiB,
TEXHOJIOTIYHOTO TEePEOCHALIEHHS 1 PeCTPYKTypu3alii HiANPUEMCTB, YIOCKOHAJICHHS
colllajabHOI, BUPOOHUYOI, TPAHCIIOPTHOI, KOMYHIKAIIIHHOI, 1H()OpMAIIIIHO1, THXKEHEPHOT

1HQPaACTPYKTYpH.
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Y JOCHIDKEHHI IPaBOBOIO PEXKUMY MICBKHX TEPUTOPIAIBHUX  [POMaJ
A. TI. Kynuauu 3Ha4yHy yBary MNPHUCBSITUB IPOOJIEMaTHIll MPOCTOPOBOIO IUIAHYBAHHS.
ABTOp BOauae ii K OIMH 13 HAMOLIBLI MEPCHEKTHUBHUX M €PEKTMBHUX MEXaHI3MIB
peaiizaiiii JTOBTOCTPOKOBOi PETiOHAILHOI TIOMITAKA JIepP’KaBH, CHOPSIMOBAHOI Ha
JOCSATHEHHS CTaJIOr0 PO3BUTKY KpaiHH, 10 IPYHTYETHCS Ha 30aJTaHCOBAHOMY IO€THAHHI
Ta B3a€EMOOOYMOBJICHOCTI E€KOHOMIYHHX, COIIaJbHUX 1 EKOJOTIYHUX CKJIAJOBHUX
perioHabHOTO PO3BUTKY. Ha #ioro mymKky, BOHO 3aliMae OCOONMHMBE MICIIE Y CHCTEMI
THCTUTYLIHHO-(DYHKIIIOHAIBHOTO MEXaHI3MYy VYTPABIIHHSA 3€MEJIbHUMH pecypcami,
OyIyuu TMEpIIoueproBord c(hepor  yHpaBIiHCHKOI AISUIBHOCTI y  (opMyBaHHI
KOM(OPTHOTO KUTTEBOTO CEPENOBUINA HACEICHHS, 3a0€3MeUeHHS] ONTUMAJIHHOIO
TEPUTOPIATILHOTO ~ PO3TAlllyBaHHS OO0'€KTIB  PETIOHAIBHOI  COILIaIbHO-EKOHOMIYHOI
CHUCTEMH Ta OaJIaHCy MTOCEICHCHKUX acCIeKTiB Ta BUMOT €KOJIOTiuHOoi Oe3mekw. [1; ¢.125]

C. JI. Bacunenko 3o0cepemkye yBary Ha YIPaBIiHHI €KOJOTIYHOIO Oe3IMeKOro
IOUTHOTO BOJAOMOCTa4aHHS CIIOCOOOM KOHTPOJNIO TEXHOT€HHOTO HABAaHTAXXCHHS Ha
KOMYHaJIbHI BOJIOTOCTIONAPCHKI MIAMPUEMCTBA 3 BUKOPHUCTAHHSIM KapTOrpadiqHOro
MojientoBaHHsl  (reorpadiuni 1H(OPMAIIHHO-MOAETIOBAIbHI CUCTEMH) 3a0pyTHEHHS
MOBEPXHEBUX JiKepen [2].

. O. Kpuciaceka Ta JI. I1. KnmumeHnko BBaXKaroTh, 110 OINIHIOBAHHS €KOJIOTTYHOT
0€3MeKH MUTHOTO BOIOMOCTAaYaHHs CHiJl 3A1MCHIOBATH Yepe3 pO3paxyHKU €KOJIOTTYHOIO
PH3HKY, SIK OCHOBHOTO IHCTPYMEHTa OIIIHIOBAaHHS €KOJIOT1YHOI O€3MeKH, BPaxOBYIOUH
HasIBHICTb MOHITOPMHIOBHX JIaHUX Ta ICHYBAaHHSA JOCTaTHbOT METOAOJIOTTYHOI 06a3u [3].

He MOXTHMBO HE TIOTOIUTHUCS 3 TyMKaMH HAyKOBIIIB, /K€ JIIICHO OCHOBOIO KHTTS
Ha 3emul, a TakoX YCIX MPOIECIB KUTTEMSUILHOCTI JronuHu € Boma. Came Tomy,
HaABaroMilmMM 3aBIaHHSAM Yy Mpoleci MICTOOyIyBaHHS € 3a0e3MeueHHs] HACEeIECHUX
MYHKTIB TUTHOIO BOMOIO. AJDKE Ha MYCTEIBHHUX TEPUTOPISIX PO3MOYaTd MICTOOYHIBHI
IPOIIECH CTaHE MOXJIMBHM JIMIIIE IPH JOCTABIIl 10 HUX BOIU. B 0CHOBI MicTOOYmyBaHHS
1I€ 3 AaBHIX 4aciB OyJia HAsIBHICTb BOJAHUX PECYPCIB Uil CIIOKUBAHHS Ta BUKOPUCTAHHS
s motped rocmomaproBaHHs. [IpoTte 3 wacoM, 110 mpobiaeMy 3MOIIHM BHUPIMIMTH 3a
JIOTIOMOTOI0  1H)KEHEPHUX BHMHAXOJIB HAa KIITANT aKBEIyKiB, TAKUM YHUHOM MPOIECH

MICTOOY/IyBaHHsSI TpUBAIM 1 Ha BIAJANEHUX Bl BoAM Tepuropisix. B Vkpaini Ha
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MaJIOBOJHUX TEPUTOPIAX 1 MpobieMa TakoK Oyna BHpINIEHA 3a JIOTIOMOTOIO
NPOTSHKHKUX IPUTAllIMHUX CUCTeM Ta OymiBHHUIITBA BojocxoBuill. [Ipore BiiiHa BHecina
CBOI KOpPEKTHMBH 13 miipuBOM KaxoBCHKOTO BOIOCXOBMINA Ta 3alOMISIHHS 3HA4YHOI
€KOJIOTTYHO] IITKOIH.

BaxxuBy poinb y 3ailicHEHHI MICTOOY/IIBHOI JisSUIBHOCTI BiAIrpae TepuTopis 3 ii
JaHAMA(QTHAMU OCOOMMBOCTAMU. AKTHBHI HPOLIECH MICTOOYIyBaHHS MPHU3BOAATH 10
ypOaHizaliii B MpoIeci SKOi BTPAYarOThCS SIK €KOJOTIYHI OCOOMMBOCTI JaHIIIA(TIB,
3MEHIITY€E€ThCS TUIONIA 3€JICHUX 30H, TaK 1 HAIMIPHOTO BUCHAKEHHS IIPUPOTHUX PECYPCIB.
Brpauaerbcs Oananc y cuctemi «MicToOyTyBaHHS — TOBKULID». EKooriyHa curtyanis B
MICTaxX 3aJie’KHa B KUIbKICHOTO TIOKa3HMKA NPUPOAHMX KOMITOHEHTIB. Tomy, mpu
3M1IICHEHH] TUTAHYBaHHSA TEPUTOPIEI0 € BKpail BaXJIMBUM MEPEeNOAYUTH E€KOJIOTTYHO-
(bYHKIIIOHATIEHI TEPUTOPIi 1715 320€3MEUCHHS €KOJIOTTYHOTO Oaronoimyqus Ta KoMpopTy
JUI HACEJCHHS 32 TaK 3BAHMM IPHUHIIMIIOM EKOJIOTIYHOTO Kapkacy 1 OyepHHX 30H.
KoHuenisi exooriyHuX KapkaciB nependadae creur(iuHe BUKOPUCTAHHS IUITHOK
MICBKOTO JaHAmAadTy 3 HAWIIHHIIIMMH EKOJOTIYHHMH BIIACTUBOCTSIMH, Cepel SKHUX
0COOJMBO BUAUISIOTHCS 3/1aTHICTH JI0 BIITBOPEHHS MPUPOJHUX KOMIIOHEHTIB, TIATPUMKA
IPUPOTHOTO MACOCHEPTro0OMiHY, HEUTpasTi3allisi TEXHOreHHOro 3a0pynHeHHs [4; ¢.17].

[Tpu po3poOIll KOMIIEKCHUX IUIAHIB TEPUTOPIi 116 MOXIJIMBO 3POOWUTH, MPOTE
BUKOPHUCTaHHS 3€MeJIb B YKpaiHi Ma€ HIbOBUHN XapakTep, MOXKIIMBO 1ie OyB OM XOPOLIHiA
JOCBiZ, sSIKOM HE OyJI0 3MOTM 3MIHIOBAaTH IIUTLOBE MPHU3HAYCHHS 3€MeENb. Y CBOIX
nociipkeHHsx B. M. [IpaBaiok KpUTHKY€e HKOPCTKAN PO3MOIUT 3eMeb Ha KaTeropii 3a
TbOBUM TpPHU3HAYEHHAM. VIOro MOpIiBHANBHO-TIPABOBE JOCIIKEHHS BiTUH3HSIHOTO
3aKOHOJIaBCTBA 13 3apyOikHUM, 30Kpema €C moBoAMTH, 0 J0KyMeHTH €C He MICTSTh
KOITHHUX TIOJIOXKEHb, 10 BH3HaYaM O MeBHY OOOB’S3KOBICTh BHUKOPHUCTAHHS OKPEMHUX
3eMellb TOAIOHO JI0 3EMENBHOTO 3aKOHOIABCTBA YKpaiHW. BueHuil 3a3Hadae, 1Mo Ha
BIIMIHY BiJ] YKpaiHu, y Oararbox 3apyODbKHUX KpaiHaxX TepHuTopiaibHe (IPOCTOPOBE)
iaHyBaHHs (spatial planning) € rojJoBHMM 3aco00M YIpaBIiHHS TEPUTOPISIMU
(3emmsimn). [5; ¢.189].

A. 1 Pinmenko, B3arajmi BBaxae, M0 TPABOBUA PEXKUM  3€Melb, IO

BUKOPUCTOBYETbCS /ISl MICTOOYIBHUX TOTPEO, HE MOXKJIMBO TMOMICTHTH Y HaBeIEHI
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JNOKTPUHAJIBHI KJIacu(iKalli HAPHUKIAL, 3arajibHUil, OCOOMMBUI, CHEIiaIbHUI a00 X
KOHKPETHUH TOIIO. AJDKE JJs MICTOOYIBHUX TIOTped® MarTh 3HAUEHHS Ta
BUKOPHUCTOBYIOTBCSI Pi3HI 00’€KTH 3€MEIbHHUX IMPABOBIAHOCHH, PI3HI Kareropii 3eMelb.
VYest Teputopis Jiep)KaBU, Ha JyMKY aBTOpa, Mae€ PO3MIANATUCS SIK MICTOOYIIBHUI
pecypc, IO Tiaisrae IUIaHyBaHHIO, 3a0yloBI Ta ONaroycTporo, 3 YypaxyBaHHSIM
ocoOnuBocTe Ta OOMEXKEHb BHUKOPUCTAHHSA 3€MEIb CUIbCHKOIOCIOAApChKOIO,
PEeKpearifHoro Ta IHIIOTro MPU3HAYCHHS. [6]

ChylHo € TakoX JyMKa HAyKOBIIIB IIOAO HEOOXITHOCTI CTBOPEHHS CHUCTEMH
SIKICHOTO PO3IJISITY Ta OLIIHIOBaHHS CKJIAJHOTO MPOIECy MICTOOYIyBaHHS 3a JOMOMOTOIO
THCTPYMEHTIB apXITEKTYPHOI €KOJIOT1i, a TAKOXK 3aCTOCYBaHHS €KOJIOTTYHOTO IMITIEPaTUBY
y MIcTOOyniBHIA JisuibHOCTI. [7; ¢.167] OTox, mpaBoBe peryatoBaHHS MICTOOYHIBHOI
TISUTBHOCTI Mae 0a3yBaTHCS Ha MPHUHIIUIAX PaIllOHATIHFHOCTI IJIaHyBaHHS TEPUTOPIi Ta
BUKOPHUCTAHHS PECYpCiB, 30CEPENIUBIIH YBary Ha JaHAIIAPTHO-EKOJIOTTYHOMY TIXO01, a
OpOLIECH MICTOOYNYyBaHHs CIIJ] PETYIIOBATA HA OCHOBI MPUHIMIIB apXITEKTypHOL
€KOJIOTT1.
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CTATYC HAPOJHOTO JENYTATA YKPATHM IIJ YAC JIi
MMPABOBOT'O PEXKUMY BOCHHOT'O CTAHY

Bin 3akoHOmaBYOi TUIKM Biagu 3aleXUTh (OpMyBaHHS 1 (DYHKIIOHYBaHHS
BCHOI'0 JEP’KaBHOI'O MEXaHI3My, a BBEJEHHSI BOEHHOTO CTaHy B YKpaiHi, BIANIOBIIHO
70 3aKOHOJIABCTBA, TSATHE 3a COOOI0 HU3KY 3MiH Yy (YHKI[IOHYBaHHI1 JEp>KaBHUX
OpraHiB, BUKJIIOYHO 3 MapJIaMEeHTOM, TOMY MOXYThb OyTH OOMEXEeH1 MEeBHI Mpasa 1
cBoOoaM, 30Kpema 1 mpaBa HapogHux nenyrtatiB [1, ¢. 286]. Bimrak BaximBo
3pO3yMITH, fIKi caMe OOMEXEHHS MOXYTh OyTH 3aCTOCOBaHI, K II¢ BIJIUBAE€ Ha

JUSTBHICTD ACMYTAaTIB, 1 YU € 111 00OMEKEHHSI KOHCTUTYIIHHO OOTPYHTOBAHI.
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VY mepioJ BOEHHOIO CTaHy HapOJHI JEMyTaTH MOXYTh BUKOHYBAaTH JI0JATKOBI
000B’s13KH, MOB’s13aH1 3 000POHOI0, OE3MEKOI0 Ta KPU3OBUM YMPABIIIHHIM, OCKUIBKH B
el yac 3MIHIOIOThCS TIPIOPUTETH JEP>KaBHOI MOJITUKH IIOA0 HAIIOHAIBHOT OE3MeKn
ta 000poHHU. TOOTO, BUBYEHHS MPABOBOTO CTATyCy HAPOJHOIO JEIMyTaTa J0IOMarae
MIEBHUM YMHOM 3a0€3MeUnTH HalekHe (PyHKIIOHYBaHHS JEpKaBHOI BT B YMOBaX
Ha/I3BUYAHUX CUTYyalld, a TAKOX PO3KPUTH OanaHC MK €()EKTHBHICTIO JIE€P>KABHOIO
yIOPaBIiHHS Ta JOTPUMAHHSM MpaB Ta 00OB’SI3KiB HAPOTHUX JICIYTaTIB.

24 mororo 2022 poky YkpaiHa 31TKHYJacsi 3 MOBHOMACIITAOHUM BTOPTHEHHSIM
Pociiicekoi ®enepamii. ¥ neir aenp ykazom lIpesupenta Ykpainu B KpaiHi Oyio
BBEJICHO BO€HHUI cTaH. BiamosigHo no cr.1 3akony Ykpainu «IIpo mpaBoBuil pexum
BOEHHOTO CTaHY»: «BOEHHUM CTaH — 1€ OCOOJIMBUIN MPABOBUIA PEXKUM, 1110 BBOAUTHCS B
VYkpaini ab0 B OKpeMuX ii MICIIEBOCTSX y pa3l 30poiiHOI arpecii 4 3arpo3u Hamanmy,
HeOe3MeKH JepKaBHIM He3aleKHOCT! YKpaiHy, i TepuTopialibHIM HUTICHOCTI. 3a3HaueHa
CTAaTTs Nependayvae HAJAHHS BIANOBIIHUM OpraHam JepKaBHOI BIIAJH, BIICBKOBOMY
KOMAaH]TyBaHHIO, BIMIChKOBUM a/IMIHICTpAIlisSIM Ta OpraHaM MiCIIEBOTO CAMOBPSITyBaHHSI
MOBHOB&)KEHb, HEOOXITHUX JJIs BIJIBEpHEHHS 3arpo3u, BiACIUl 30poitHOi arpecii Ta
3a0e3reueHHsT HAIOHATBLHOI O€3MeKH, YCYHEHHS 3arpo3d HeOe3MeKH JeprKaBHIM
HE3IEKHOCTI YKpaiHH, 11 TepUTOpiaibHIi IIUTICHOCTI, a TAKOXK TUMYACOBE, 3yMOBJICHE
3arpo3010, 0OMEXEHHs KOHCTUTYLIIMHUX MpaB 1 CBOOO/I JIFOJIMHU 1 TPOMa/ITHUHA Ta MIPAB
1 3aKOHHUX 1HTEPECIB IOPUINIHUX OCI0 13 3a3HAYCHHSAM CTPOKY il IuX 00MeKeHb) [2].

Ile o3nauae, 1m0 opraHu JEp>KaBHOI BIAAW JIIOTH BIAMOBITHO 1O TMOJOXKEHb
3akoHy Ykpainu «[Ipo mpaBomopsiioKk BOEHHOTO CTaHy» Ta MiJANaJal0Th MiJ OKpEMy
cucteMy 3axojniB. BepxoBHa Pama posrnsgae mnuTaHHS 3aTBEPUKCHHS  YKaszy
npe3uieHTa YKpaiHu Mpo BBEJIEHHS BOEHHOTO CTaHy B YkKpaini. Uepe3 aBa JHI miciis
OTOJIONICHHS BiAMOBiAHOTO yKa3y [Ipesunenta BepxoBHa Pana 30upaeTscst 3HOBY.

[Tin ywac Boennoro crany BepxoBHa Panma 30upaerbcs, mpuiiMae 3akoHU Ta
BUKOHY€e 000B’s13kH, BU3HaueH1 KoHctutyniero Ykpainu. 3a noganusam [lpesunenra
BepxoBHa Pana Takox BUpillye MUTAHHS 3A1MCHEHHS BIMCHKOBOKO aJIMIHICTPALIIEO
MOBHOBA)XKEHh  O0JacHOi uYM padoHHOi paau. Busnadeni KoncTutyiierw

noBHOBakeHHs1 BepxoBHoi Pagu He MOXyTh OyTH OOMEXEHI MEBHUMU yMOBaMU. Y
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pasi 3aKiHYECHHS IOBHOBa)KeHb BepxoBHOi Panu Ykpainu mijg yac A1i BOEHHOrO CTaHy
il TOBHOBa)XCHHS TPOJOBXKYIOThCA J0 Tepiioi cecii BepxoBuoi Pamu VYkpainu,
00paHoi MicJisi CKacyBaHHSI BOEHHOTO CTaHy [3].

ToOTo, MU 3BepTaeMo yBary Ha pi3HI MEXaHI3MU 3aMilleHHS JEMyTaTiB,
nepea0avYeHi YMHHUM 3aKOHOJABCTBOM, Ta iXHIO OOMEXEHY e(PEeKTUBHICTh B YMOBaX
BIMHH 1, SIK CIPAaBEIJIMBO 3a3HAYAETHCS, 3BEPTAETHCS yBara Ha MOTEHUINWHI PU3UKH,
noB’si3aHi 3  (QyHKIIOHYBaHHSAM BepxoBHoi Paam B ymoBax BiliHM. OjHak,
IPOIMOHOBAH1 HAMU TE€3U MOTPEOYIOTh OB JIETaILHOTO aHaI3y.

[Tonnpu po3moyary poCIChbKY arpecito, NONEePeKEHHS PO MOBITPSHY TPUBOTY
Ta TIOTPO3HU JiJiepaM 1 HapOJHUM IPEJACTaBHUKAM, a TAKOX aKTUBHICTh OOMOBUX i,
BepxoBna Pama Vkpainm B KueBi Bupimmna BiAMOBUTHCS BijJ €BaKyallii.
He3Baxatoun Ha 3HAYHI PUBHMKH Ta Te, IO 0arato IEHTPAJIbHUX OpPTaHIB BIAJIU
nepeixanu B 6e3rneuni micig, [lapiameHT BifirpaB crabiai3yrdy pojib y IMeplli JIHi
BIfHM y 3MII[HEHHI CYCHIIbCTBA Ta MDKHAPOJHUX MAapTHEPIB, JIEMOHCTPYIOUH
BIJIMMOBIAQJIBHICTh, 3TypTOBAHICTh Ta THYYKICTh. BoJHOYAc BHACIIIOK BIMCHKOBOI
arpecii KUIbKICTh JIeyTaTiB 3MeHIuiacs. Jleski HapoaH1 oOpaHIll BTEKJIM 32 KOPJOH
1 3aJUIIIA CBOIX BHWOOPIIB, 1HII BTPATWJIM JEMYyTAaTChKI TOCaad dYepe3 CBOIO
npopociiicekky — mosuiito  (AOpamoBuu, Kwuma, JlboBoukina, HoBUHCHKHIA,
KoponeBcbka), BTpatwin JemyTaTChbKUMW  MaHJAT  BHACHIIOK  1030aBJICHHS
rpomansHcTBa Ykpainu (Menequyk, Kozak 1 Kysemin). Iliq gac mMoHITOpHHTY
JisbHOCTI AenyTaTiB y 3MI moBigomiissioch po BUSBJIEH! YUCIIEHHI 37T0BKUBAHHS
JENyTaTChKUMU TIOBHOB)KECHHSIMH, IO TPHU3BEIO 10 JOCTPOKOBOTO TNPUITHHCHHS
JISUTBHOCTI HAPOJHOTO OOpaHiis. 3apa3 HaBITh CTaTyC HAPOJHOIO NMPEICTaBHHUKA HE
rapaHTye, K paHilie, HeOOXiJHOTO YXHIICHHS Bijl BIAMOBIganbHOCTI [5, C. 56].

Takox y IlapmamenTi € mimo3proBaHi y AepikKaBHIN 3pajii, 10 PEECTPY 3PaTHUKIB
BHECEHO 29 HapOJHUX MPe/ICTaBHUKIB [6], 3 skuXx 10 € BAHHUMH Y BUMHEHH] 3JI0UMHIB
OPOTH HalllOHAJIBHOI Oe3neku YKpainu Ta 1 — 32 BUPOKOM Cyay. BUabIIicTh 13 HUX —
npeactaBHuky OII3XK. 11’100 KOJOHOIO B CYCHUIBCTBI CTAJIO MOLIIMPEHHS POCIHCHKOI
IpoIaraHjy, ITHOPYBaHHS HAIllOHAIBHUX I1HTEPECiB, JecTadumi3allis CHUTyalii Ta

NOBAJIEHHS KOHCTUTYLIMHOro Jmnagy. Bce mne Moke mnapamizyBaTH MJisUIbHICTD
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[lapnaMeHTy B Takuid BaXJIMBUW 1epiofg  HOro (PyHKUIOHYBaHHS, LIO0 €
HEMPUITYCTUMHM. 3 4acOM IMapJIaMEHT MOXE BTPATUTH CBOIO POJIb Y SKMUTTI JIEPKABH 1
CTaTW HE3JAaTHUM MpuiMmaTu pimeHHs. Tomy IlapnmameHT Hamaraetbcs 30epertu
NPEICTAaBHUKIB HApOAy, 100 BOHU MOTJH 3IACHIOBATH CBOi TOBHOBAXCHHS.
JuBisiunch y MaiOyTHE, ICHY€ OYEBHJHA MOTpebda perynoBaTu poboty BepxoBHoi
Panu y BoeHHHMI yac, OCKUIBKM BOHA Ma€e ()yHKIIOHYBaTH, KEPyBaTH Ta 311ACHIOBATH
MTOBHOB)KEHHS B 0OMEKEHOMY 00CS31, 10 3aJIUIIAETHCS OCHOBHOIO MPOOIEMOIO B TOM
Jac, KOJIM KUTbKICTh BCEHAPOIHO OOpaHUX MapiiaMeHTapiB 3MEHIIy€eThes [5, €. 57].

OTxe, miACyMyBaBIlM, MOXXHa 3a3HauuTd, 110 I[lapaaMeHT € UeHTpalbHUM
OpraHoM 3aKOHOJIaBYOi BJaJ 1 BIJIrpae BHUPIMIAIbHY pojib y (opMyBaHHI 1HIIMX
TUIOK BJIQJU Ta 3arajioM JepxaBHoro mMexaizmy. Hapasi BiiOyBalOThCs MEBHI 3MIHU
y (QYHKI[IOHYBaHHI JIepKaBHUX OpraHiB, 30kpeMa BepxoBHoi Panu, siki nmepeadadeHi
3aKOHOJIABCTBOM TPO BOEHHUU CTaH, TOOTO MAETHCS 1 MPO MEBHE OOMEKEHHS JIEIKUX
npaB 1 cBOOOJ, y TOMY YHMCII W HapOJHUX JiemyTariB. BomHoyac nemyTtatu MOXYTh
BUKOHYBAaTH JIOJATKOBI OOOB’SI3KH, ITOB’si3aHI 3 OOOPOHOIO Ta OE3MEKOI KpaiHW.
BiitHa nukTye HEOOXITHICTh MpUMMATH MIBUAKI Ta €(EKTHBHI PIIIEHHS B yMOBaXx
HECTAaOUTBHOCTI Yy JepkaBi. ToMy MOKHa 3a3HA4YuTH, W0 (QYHKIIOHYBAaHHS
BepxoBHoi Pagyu B ymMOBaxX BOEHHOIO CTaHy € HAaJ3BUYaWHO aKTyaJIbHUM, OJIHAK
notpedye BHECEHHS 3MiH /10 3aKOHOJABCTBA, B TOMY YMCII ILIOJ0 CKOPOYEHHS
YUCENBHOCTI HAPOIHUX AemyTaTiB 110 250 ocib.

[Tpobnema wnamoi BepxoBHoi Paau monsrae y ToMmy, mo Oararo JemnyTariB
0aOTYIOTbCA HE TOMY, IO XOYYTh YJOCKOHAJIOBATH 3aKOHOJABCTBO. MaHpar
JiernyTaTa Ja€ HaJA3BUYaiiHi puBiiei y Oi3HECI Ta MOXKIIUBOCT1 BUPIIIYBaTH MPOOIEMH
0e3 ornsay Ha 3aKOHOAABCTBO. Tomy pobora y Ilapmamenti 3ae0uTbIIOrO iX HE
IiKaBUTh. IX He Tpeba JAKaTH 1030aBIEHHAM 3apIUIaT 4d JOIUIAT... BoHu it cami
MO>KYTh 3aIUTATUTH 32 OTPUMaHI MPUBLIET KUTbKA AECITKIB 3apIuiaT MOMICSIIS. A TOMY
cmij no30yBaruca Takux JnenyrtariB. CrnociO mpoctuil. Y BuOopuuil kogekc ciin
BHECTH 3MIHM 110JI0 00OB’S3KIB J€MyTaTa: MPOIyCK OJIHOIO 3aciiaHHs 0e3 MOBaXXHUX
NPUYUH aBTOMAaTUYHO M030aBJisg€ HOro MenmyTaTchbkoro mManjaara. JlemyrariB, oOpaHux

3a MapTIMHUMHU CIHCKaMH, MOXKHA 3aMIHUTA Ha YEProBOr0 KaHAWAATa 31 CIHUCKY
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naptii. Taka poraris 3/1HCHIOETHCS 10 MOBHOIO BUYEPIYBAHHS MAPTIMHOIO CIIUCKY.
Komnu uncno nenyrariB y Paji crane MeHIIMM sK JB1 TPETUHH Bij OOpaHOrO CKiamy,
OTrOJIOIIYIOTHCS TT03aueprosi BUOOpu. I1i1 yac BOEHHOro cTaHy nmo3aueproBi BUOOPHU HE
NPU3HAYAIOTHCS HE3AJIEKHO BiJ KUIBKOCTI JEMyTaTiB y 3ali, HaBiTh SKIIO YCi
JenmyTaTH, OOpaHlI 3a MaKOPUTApPHOIO CHCTEMOIO BTpaTsATh MaHnar. Ha mnepioa
BOEHHOT'O CTAaHY YXBAJIECHHS 3aKOHY 3JIACHIOETHCS NPOCTOI OUIBIIICTIO BIJ 4HMCIa
JISMyTaTIB y 3aJl, a BIICYTHI 0€3 MOBaKHUX MPUYUH JICMTyTaTH BTPAvyalOTh MaHaTH.

HeMoXuBO ysSBUTH KOHTPECMEHA, SIKMM MOKE 3asiBUTH, 110 HOTO HE I[IKABUTH
pobota y koHrpeci. A B ykpaiHchkoMmy IlapmaMeHTi Takux JemyTaTiB KiJbKa
necsaTkiB. € mie OaraTo AEmyTariB, sIKI MPUCYTHI HA 3aCiJIaHHSX, alie BUPINIYIOThH
auiie ocobucti npodbisemu. Llporo Gamactry cmig mo3OyBatucs y BepxoBniit Pani.
3anponoHOBaHUN MeXaHi3M poTarlii 3a0e3MeunTh HaAJIeKHUW BiIOIp JCMyTaTiB, sKi
OyIyTh 3MIIACHIOBATH CBOi MOBHOBAXKEHHSI HAJEKHUM YUHOM. BapTo Tako BecTH
NOIMEHHUHM OOJIK JEMyTaTChKUX IMPOIO3HIIM, K1 Oy CXBajJ€Hl TOJOCYBaHHAM Y
3ami. JlemyTaTd TOBMHHI HE JIUINE YXBaJIIOBAaTH, aje€ W CYMPOBOKYBATH 3aKOHH,
aHaI3yI04H X €(EeKTUBHICTD.

HeoOxigHO po3poOHTH KOMIUIEKC 3aXOiB, CHPSMOBAaHMX Ha 3a0e3medycHHS
6e3nepepBHOCTI pobotu [lapmaMeHTy Ta 3aXHCT AEMOKPATHMYHUX IHCTUTYTIB. [lpu
bOMY BaXKJIMBO BPAaxOBYBaTU SIK CleUU(]PIKYy YKpaiHCHBKOTO 3aKOHOJABCTBA, TaK 1
MIKHAPOHUN JOCBI.
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KATEI'OPII MIPABOBOI'O NIPOCBITHUIITBA
1 KYJbTYPU B YMOBAX BIMHU

Biitna, sk coriaqbHUI Ta MOMITUYHUN (PEHOMEH, CTBOPIOE OCOOJIMBI YMOBH JJIS
PO3BUTKY MPAaBOBOrO NPOCBITHHULTBA Ta KYJIbTYypU. Y Iel mepioJ CyCHiabCTBO

CTHUKAETHCA 3 BUCOKUM PiBHEM 1H(GOPMAIIHOT HAPYTH, MOPYIIEHHSIM TIPaB 1 CBO0O
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JIOJIMHU, a TaKOX HEOOXIJHICTIO aJamTailii mpaBOBUX HOPM JO YMOB BIMCHKOBOIO
gacy. lle cTBoproe HarampbHy 1OTpeOy B MPaBOBOMY MPOCBITHHMIITBI IS
3a0€3MeUYCeHHS 3aXUCTY MPaB TPOMAJISH Ta MATPUMKH MPABOBOI KyJbTypH. Y MEpioan
KOH(DIIKTIB, TAKWX SK BiifHA, JIFOJHM YaCTO HE MAIOTh JOCTAaTHHO 3HAHB PO CBOI MpaBa
Ta 000B's13kU. [IpaBOBE MPOCBITHUIITBO CTA€ KPUTUYHO BAKIUBUM JJIs 30€pEKECHHS
COIIaJILHOTO TMOPSJKY, 3aXUCTYy IMpaB MOTEPHUIMX BiJl BiifHM Ta 3a0e3MeyeHHs
PaBOBOTO MEXaHi3My Juisi BupimieHHsS KoHpmikTiB. Kpim Toro, 1me cmpuse
(GopMyBaHHIO BIAMNOBIAAIBHOI MPAaBOBOI MOBEAIHKUA CEpell TPOMAJSIH 1 MIABUIILYE
piBEHb MPABOBOI CBIJIOMOCTI, O € HEOOXIJTHUM y YaCH HECTA01IbHOCTI.

He MeHm  BaxiIMBOIO € poJib  MPaBOBOTO  MPOCBITHULTBA  JJIA
BIMICHKOBOCITY>KOOBIIIB, SIKI MalOTh 3HATH PO CBOI IpaBa, 0OOB'A3KU Ta OOMEXKEHHS
IiJT Yac BUKOHAHHS OOHOBHMX 3aBAaHb. BOHM TOBHHHI PO3YMITH BaXKJIHBICThH
JOTPUMaHHS HOPM MIKHApOJHOT'O TYMaHITaApHOTO MpaBa, 00 YHUKHYTH MOPYIICHb
1 MOXJIMBUX KpHUMIHAJIbHUX HACHiAKIB. BiiiCbKOB1 MOBHHHI 3HATH, $IK [ISITH B
CUTyaIlisiX, 0 MOXYTh MPHU3BECTH JO MOPYIICHHS MpaB I1HMHX ocib, 1 MaTu
MOJIMBICTh 3BEPTATHUCS 32 MPABOBOIO JOTMOMOTOI0 Y pa3l HeoOX1AHOCTI. VY 1el yac
BEJIMKOI0 TIPOOJIEMOI0 CTa€ BIJICYTHICTh JOCTYMY JO0 TMPABOBUX KOHCYJBTAIH IS
TUX, XTO TIOCTPaXJaB Bij BiifHU. 30KpemMa, BHYTPIIIHKO NIEpeMileHi ocoOu, OiKeHII
Ta 1HII BPa3JIUBI KaTEropii Mar0Th 0OMEXKEHUN TOCTYI JI0 IOPUIUYHUX MOCTYT Yepes
BIJICYTHICTh HaJexkHOI iHQpacTpykTypu abo MOBHI Oap'epu. ToMy BaxJIMBO HE JIHIIIE
HaJaBaTH NIPABOBY JIONIOMOTY, aji¢ i 3iCHIOBATH aKTUBHY MPOCBITHUIIEKY POOOTY,
CIpsIMOBaHYy Ha Te, MO0 JIFOW 3HATW, KyJIW 3BEPTATUCS 3a JOMOMOTOIO 1 M0 caMme
BOHU MAlOTh MPaBO BUMaraTH.

BpaxoByrour I1i BHKJIMKH, BaXJIWBO CTBOPIOBATH CICIiali30BaHi OHJIANH-
pecypcu, MOOUTRHI OAATKU Ta 1HIINI TEXHOJOTIYHI IHCTPYMEHTH, IO JTO3BOJISIOTH
MIBUKO 1 JOCTYITHO TIepeIaBaTH paBoBy iHGopMmaiiro. [{e ocobnuBo akTyaabHO AJist
rpoMajisiH, 5Kl nepeOyBaroTh y 30Hax OOMOBHX i a00 Ha TUMYACOBO OKYIOBaHUX
TEPUTOPIAX, J¢ (I3WYHMI AOCTYNm A0 TPABOBUX KOHCYJbTAIlii MoOxke OyTu

00OMEKEHMIA.
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[TpaBoBa KyJbTypa € Ba)KJIMBOIO CKJIAIOBOIO (PYHKI[IOHYBAHHS AEMOKPATHUYHUX
IHCTUTYTIB HaBITh y Tepioau BiliHW. BoHa BkiItOuae B cebOe HE JIMIE 3HAHHS
3aKOHO/ABCTBa, ajie€ MW KyJIbTypy JOTPUMAaHHS TMpaB JIOAWHU, CIIBUYTTS,
CIIPaBEIJIMBOCTI Ta IIOBard JO 3aKOHIB. Y YacW BiHM BaXXJIMBO, 10O IIpaBOBa
KyJbTypa CTajia OCHOBOIO ISl 30€peKeHHs MUPHOTO CIIBICHYBaHHsI Ta 3aroOiraHHs
HacCWJIbCTBY. Bin piBHS pO3BUTKY NPaBOBOi KyJIbTYpU 3aJE€KHUTh 3/IaTHICTb
CYCIUIBCTBA JI0 BIIHOBIICHHS MPABOIOPSIIKY IMICHs 3aBepIieHHs KOHDIIKTy. OqHumM
13 OCHOBHUX METOJIIB € TMpOBEACHHS 1H(QOpMAIIMHUX KaMIlaHii, CTBOpPEHH:
IPOCBITHUIIBKUX IIPOrpaM, a TAKOXK 3aJTy4YEeHHs MeJlia 10 MOIMpPEeHHs 1H(opManii mpo
npaBa JIIOJMHU, IIpaBa BIMCHKOBUX Ta IMBUIBHUX OCI0. [HIII MeTOAu BKIIFOYAIOTH
TPEHIHTW [JIs TPEACTaBHUKIB OpraHiB BIaJ, OPHUCTIB, AKTUBICTIB Ta HIMPOKOI
IPOMAJICHKOCTI, @ TaKOXX PO3pOOKY MOOUIBHUX TOMATKIB 1 OHJIAWH-PECYpCIB IS
MIBUAKOTO JOCTYITY J0 MpaBoBoi iH(popmarlii. BpaxoByroun BUKIUKH, K1 MTOCTAIOTh
nepen  CyCcHniuIbCTBaMHM, IO  MEPEXKHUBAIOTh  30pOHHI  KOH(MJIKTH, IpPaBOBE
IPOCBITHUIITBO TIOBUHHO CTAaTH CTPATETiYHUM HAMpPSMOM TOJITUKH JIEp>KaBH.
BaxnuBo cTBOpUTH IHTETpPOBaHYy CHCTEMY IIPaBOBOTO HAaBUaHHS [UIsI Pi3HUX
KaTeropii TpOMaJsiH, 10 BKIIOYATHUME SK OCHOBH MIKHAPOJHOTO TyMaHITapHOTO
mpaBa, TaKk 1 PO3'ICHEHHS HAIIOHAIBHOTO 3aKOHOJABCTBA. BomHouac HEOOXiTHO
BUKOPUCTOBYBAaTH CYy4YacHI TEXHOJOrli, abu 3abe3neyuTH AO0CTyln 10 HpPaBOBOi
iH(MOopMarIii yIst BCIX BEPCTB HACENEHHS, 30KpeMa BHYTPIIIHBO MEPEMIIeHNX 0ci0 1
BIMCHKOBHX.

[IpaBoBe MPOCBITHUILITBO Ta KYJbTypa € HEBII'EMHOIO YAaCTHHOIO CYCILUIEHOTO
JKUTTS B yMOBaX BiliHM. X PO3BUTOK CIpuUs€e 3MIIIHEHHIO TPaBOMOPS/KY, 3aXMCTY
npaB JIOJIMHA Ta 3a0e3Me4YeHHI0 CTAOUTbHOCTI HAaBITh Yy HAWHOUIbII KPUTHYHHUX
cutyamisix. ToMy BaXIMBO TIPOJOBXKYBATH IHBECTyBaTH B 1Ii cdepu Ta

yIOCKOHATIOBATH MEXaHI13MHU MIPABOBOTO MPOCBITHUIITBA B YMOBAaX BOEHHOTO Yacy.
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OCOBJINBOCTI MTPABOBOT'O CTATYCY OKPEMUX
KATEI'OPIA OCIB B YMOBAX BOEHHOI'O CTAHY

Te3n npuCBAYEHO aHai3y MNEPCHEKTUB OO0 PO3IIUPEHHS MOOUTI3aIlIMHIX
MOKJIMBOCTEHN B YKpaiHi B yMOBaX BOEHHOT'O CTaHy. 30kpema Oyi0 JOCIHIIKEHO YNHHI
3aKOHO/IaBYl aKTH, $KI BIAMOBIAAIOTH 3a BPETYIIOBAHHS IHUX TMPOIECIB Ta
3alpOTIOHOBAHO MEXaHI3M BHECEHHS 3MIH JI0 HHUX 3 METOI0 MPUTATHEHHS 0
BUKOHAHHS O0OB’SI3KY 3aXWUCTy YKpaiHu, nepegdadeHoro crarrero 65 KoHctutyiii
VYkpainu, 060X cTareil Ha piIBHUX MpaBax.

24 mortoro 2025 poKy pO3MOYHETHCS BIJUIIK YK€ YETBEPTOTO POKY BiJl MOYATKY
MTOBHOMACIITAOHOTO BTOPTHEHHSI POCIHCHKUX BIWCHK Ha TEPHUTOPIIO YKpaiHW i
OJIMHA/ILIATOTO POKY POCIHChKO-yKpaiHChKO1 BiiHH 3aranom. lllogo moximBocTelt Ta
pecypciB  yKpaiHChKOI apmii, TO BOHM HE € HEBHUEPIHUMHU, aJKE HE JIMIIE
MarepiaTbHHM, a i )KUBHUH pecypc moTpedye MOCTIHOTO MOTIOBHEHHS TTi]] 9ac O0HOBUX
niv. ToMy 3amysi TOCSTHEHHSI BIMCHKO-TIOMITUYHMX IIJIEH Tepes YKpaiHOK IOCTae
npoOiieMa pPO3IIMPEHHSI TEPENIKy KaTeropiii HaceleHHs, W0 MiISIraTuMyTh
000B’SI3KOBIM BINCHKOBIM CTyk01, BKIFOYHO 13 TPOMAJsHAMHU KIHOUO1 cTari. 9 CiuHs
2025 poky Bepxona Pama yxBamuna 3akoHompoekT «IIpo BifichkoBU OOOB'SI30K 1
ciyx0y», OIWH 13 TYHKTIB SIKOTO 3000B’sI3y€ >KIHOK TEBHUX Tpodeciii crath Ha
BIACHKOBHI 00K, SIK 3asBIIEHO, 1€ MPOBOJUTHCS 3 METOIO OIIIHUTH pe3epB (HaxiBIliB

BU3HAYECHUX CHELIAILHOCTEH 1 HE nepeadadyae aBTOMaTuyHy BICbKOBY TOBUHHICTb. [1]
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OxpeMi Kareropli HaceJIeHHs, SKI paHille He OylIM OXOIUIEHI 3arajbHuUM
000B’SI3KOM BIMCHKOBO1 CITY>KOH, CTalOTh 00’ €KTOM MOCTIHHUX CYyCHIJIBHUX JUCKYCIH
Ta 3aKOHOJIaBYMX 3MiH. 30Kpema, MoOLII3allisl KIHOK, 110 TPATULIMHO PO3MIILIaiach
K TOOpOBIIbHA, 3apa3 MOTpeOye OLIBIN MTMOOKOTO MPABOBOTO BPETYIIOBAHHS, a[Ke
TaKa KaTeropis CKJiaJlae BaroMy 4acTKy HaceleHHd. e nutanHs He nuiie nos'sa3aHe 3
BOEHHOIO HEOOXIAHICTIO, ajie W 3auillae CyCIHUIbHI LIHHOCTI, COLIaJIbHY PIBHICThH 1
NaTPiOTUYHY CB1IOMICTb.

Ha 1ieli MOMEHT MpaBOBOIO OCHOBOIO MOOUTI3aIIMHOI MiITOTOBKUA Ta MOOLII3aIii
€: Konctutyuiss Ykpainu, 3akoH Ykpainu "lIpo obopony VYkpainu", 3akoH YkpaiHu
«IIpo Mobim3aIiiHy TiArOTOBKY Ta MOOLTI3amioy, 3akoH Ykpainu «IIpo BificbkoBui
000B’s130K 1 BilicbkoBY ciyx0y», [loctanoBa KaGinery MinictpiB Ykpainu «IIpo
3arBepkeHHs [lopsaKy mpoBeneHHs PU30BY TPOMAISTH Ha BIICHKOBY CITY»KOy ITiJT 9ac
MoO1mi3ali, Ha ocobnuBuil niepioay, IloctanoBa Kabinery MinictpiB Ykpainu «IIpo
3arBeppkeHHs [lopsiaky opraHizaiii Ta BEIEHHS BIMCHKOBOTO OOJIKY MPU30BHUKIB,
BIICHKOBO3000B’SI3aHMX Ta PE3E€PBICTIBY, a TaKOXK akTH [Ipe3unenta. Y po3pisi HAIoro
JOCII/DKCHHS 13 IUX YHCICHHUX JIOKYMEHTIB 3aKIICHTyeEMO yBary Ha crarti 11, 12
3akony Ykpaiam «IIpo BiliCbKOBUII 000OB’SI30K 1 BIMCHKOBY CITY>KOy», JI€é OKpECJeHI
YMOBH, 32 SIKUX XKIHKA MOXYTb OpaTH y4acTh Y BOEHHUX JisiX: «KiHKH, SIKI IpUIATHI
JI0 TIPOXOJKEHHSI BIMCHKOBOI CITYy>KOM 3a CTaHOM 3/0pOB’Sl Ta BIKOM 1 3aKiHYWIU
3akiaan Tmpodeciiinoi  (mpodeciiHOo-TeXHIUHO1), ()axoBOi MepeaBUINOI a00 BHIIOI
OCBITH Ta 3700yJM MeIn4YHy abo GapMaleBTHUHY CIEHIaIbHICTh, TIAJIATalOTh B3STTIO
Ha BIMCBKOBUM OOJIIK BIMCHKOBO3000B’si3aHUX. JKIHKHM, SIKI MalOTh CIIEIIAIbHICTD
Ta/abo mpodecito, CIOPITHEHY 3 BiJMOBITHOIO BIHCHKOBO-OOIIKOBOIO CIIEIIATBHICTIO,
BU3HAUCHOIO B TIEpENIiKy, 3aTBepIKeHOMY MiHicTepcTBOM O0OpoHW YKpaiHw, Ta
NPUJIATHI IO TIPOXO/KCHHS BIMCHKOBOT CITY’)KOM 32 CTaHOM 3JI0POB’Sl Ta BIKOM, KpPiM
3a3HaYeHUX B a03aill MeprioMy Iri€i 4YacTUHH, OepyThCs Ha BIMCHKOBHI OOIIK
BIMCHKOBO300OB’sI3aHUX 32 iXHIM OaxaHHsM. JKiHkM, sKki TiepeOyBaloThb Ha
BIICEKOBOMY OOJIKY, MOKYTh OyTH IPHU3BaH1 Ha BIMCHKOBY CIIy:KOy YM 3aiydeHl JUIsl

BUKOHAHHS POOIT 13 3a0e31e4eHHs] 000POHHU JIeP>KaBH Y BOEHHUH Yac y JOOPOBIILHOMY
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nopsAAKy. Y MUPHHMM 4ac KIHKM MOXYTb OyTH NPUKHATI Ha BIMCHKOBY CIIyKOy Ta
ciyx)0y y BINICBKOBOMY pe3€pBi TUIBKH B JOOPOBUILHOMY MOPSJIKY (32 KOHTPAKTOM).

JKiHKM BUKOHYIOThH BIICHKOBUI OOOB’SI30K Ha PIBHUX 3acajiax i3 4OJOBiKaMu (3a
BUHSTKOM BHUIIAJIKIB, IEpeI0aYeHNX 3aKOHOAABCTBOM 3 MUTaHb OXOPOHH MAaTEPUHCTBA
Ta JUTHUHCTBA, a TaKOXX 3a00pPOHM HMCKpUMIHAINT 32 O3HAKOIO CTaTl), IO BKIOYAE
OPUUHATTS B JOOPOBIUIBHOMY MOPSAAKY (3a KOHTPAKTOM) Ta MPU30B HAa BIHCHKOBY
ciryx0y, TPOXO/IKEHHSI BICHKOBOI CIIY)KOH, TMPOXOKEHHS CIY>KOU Yy BIHCHKOBOMY
pe3epBi, BUKOHAHHS BIMCHKOBOTO OOOB’SI3Ky B 3amaci Ta JOTPUMaHHS MpaBuil
BilicbkoBOrOo 00miky» [3]. Ilepemik, npo sikuii Wjae moBa y crarti 11, 3asBiaeHuil y
Haka3i MinictrepctBa OOoponu  Ykpainu «lIpo 3arBepmkenns Ilepemiky
crietiaibHOCTE Ta/abo mpodeciii, CHOpPITHEHUX 3 BIAMOBIIHUMHU BIMCHKOBO-
OOJIKOBUMH CHEIaTIbHOCTSIMHU, TMICHS OJEpXKaHHS SKUX OJKIHKHM OepyTbcs Ha
BIMChKOBUIN 0O0JIK BiMChKOB0O3000B’s13aHnx Ta Ilepeniky cremiaibHOCTEH Ta/abo
npodeciii, CIOPIAHEHUX 3 BIAMOBIIHUMHU BiHCHKOBO-00JIIKOBUMU CHEIIATIBHOCTSIMIY.
Tox 3arajom crocrepiraemo, o 30epiraroThcss JOOPOBOIBYI MOTHBHU Ta MPOIETypa
3arajJpHOTO TMOPSAKY Ta YHI(IKOBaHI HOPMATHBH, SKI PETYIIOITh MNPOUEAYPY
BU3HAYEHHS MPHUIATHUX J0 BINCHKOBOI CITy0U 6araTrbox KpaiH CBITY.

Sx Mu IIANUTM BUCHOBKY a0M YHUKHYTH MOMHJIOK MHUHYJIOTO, HaM MOTPiOHI
piuryyi Jii, y TOMy YUCII 1 pO3IIMPEHHS] pAMOK KaTeropii TpoMaisH, skl IiUISIraloTh
00OB’sI3KOBIM  BIMCHKOBIM cimyx0i. Ha migTBepIKeHHS LBHOTO MPOMOHYEMO
PO3MIISIHYTH BIHCHKOBI TEpPCHEKTUBU, IO YEKAIOTh HAIIy JAepiKaBy, Ta MOXKIHUBI
PO3BUTKH MOIIH.

OueBuHUM € (PaKT 3aJEKHOCTI BINCHKOBOI CHUTyaIlli Ha (PPOHTI BiJl JOMIOMOTH
nepxaB 3axigHoi €Bporu Ta AMepuku, ocoomuBo CIIIA. Tak, mocunaruuch Ha
CTATHCTHYHUNA mopTan «Statistay, 0aunMo, IO peambHO KUIBKICHO HaWOUIbIIe
nornoMoru (hiHaHCOBOI, TyMaHITapHOI 1 BiicbkoBO1 oTpuman# Bia Iltaris, 1 cymapHo
ne ckiagae 75.1 MimpApAiB AojiapiB cTaHOM Ha 4epBeHb 2024, omHaK 3rigHO 3
onoBienuM 6ankom manux Ukraine Support Tracker y criBcTaBieHHI IbOTO 3HAUEHHS
13 BHYTPIIIHIM BaJOBUM MPOAYKTOM, BiH cTaHOBUTH Jnie 0.3 % Big Bchoro BBII

KpaiHu, Ha nopiBHsIHHSA y Janii nonomora Kuesy csruyna 1,8% BBII [3]. Brim, 1o
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HE MEHII Ba)XJIMBO, 1€ BIUIMB, SKUM BOJOJIE IIsI KpaiHa. 3BUYAHO, IO MAarouu
pecypcH 1 amenoruu 10 OaKaHHS JOCSITHEHHS CBITOBOTO MOPSIKY, aMEPHUKAHCHKI
NOJIITUKM YacTo 3rajyBajid BiHY B YkpaiHi, a JloHanpa Tpamm 3HaYHOIO MipOO
3aBIAYY€E CBOIM MEpeMo3i came yCHINIHIN KaMIlaHii, sKa BKIt04Yaia roJI0CHI 3asiBU PO
3aBeplleHHs BiiiHM y mepir 24 roauHu Horo mpesuaeHcTBa. OueBHIHO, IO 3
0araTb0X MPUYMH TAKUK BaplaHT OyB HEMOXKJIMBU, IPUHANMHI y Tii (HopMi — Jeab
He TenedOHHOI PO3MOBH MiX TPhOMa OYUIBHHKAMU JIEpKaB, Ky BIiH po3misaaB, 00
NEPEroBOpH, SIKI TaK YacTO 3raayloTbCs BIPOAOBXK Bcboro 2024 poky, OyayTh He
TaKUM MPOCTUM IPOLECOM 1 HEMOXJIMBO MEPEAOAYNTH CKIJIbKH BOHH 3alMYTh 4acy,
a/pke aOM TUIBKHU 1HIIIIOBATH iX IMOYATOK ICHYIOTh TPH NUISXH: MEpIIMA — oOuaBi
BOIOIOY1 CTOPOHU JIHAIYTh O MOMEHTY BHUCHA)KEHHS CBOIiX pECypciB 1 HE MarUMYyTb
BHUOOPY, OKpPIM SIK CICTH 3a CTLJI MEPEMOBHH; APYTUN — OFHA 31 CTOPIH Oe3mocepeHbO
3a3Ha€ TPUBAIHUX MOPA30K 1 KAMITYIIIOE; TPETIH — MOsIBA CTOPOHHBOTO (PAKTOPY, TAKOTO
AK TIEPEBOPOT, PEBOJIOLIS YHM BTPYYaHHS, Hampukiaa me oxniei cwimu. Ha teit
MOMEHT TMOJIii PO3rOPTAIOTHCS IIBUIIE 3a TEPIIMM BapiaHTOM, a HAISITHCh Ha
panToBe NMPUXWIBHUIITBO Ta 3a0e3MeueHHs] 030pOEHHSM I MUTTEBHX YCITXiB Ha
bpoHTI 3 00Ky UM TO KoamiIlii eBponeichkux aepxkan, un To CIIIA Mu HEe MOXeMoO, a
TOMY 332 KPUTUYHO MPABUIIBHUMA CTIOCI0 MUCTIEHHS BBAXKAEMO PO3IIISIIATH MOKIUBICTD
3aTSKHOTO KOH(IIKTY.

Takum dYHHOM, OOIPYHTYBABIIM BIMCHKOBY HEOOXITHICTH, MeperHaeMo [0
3aKOHOTBOPYOIO MPOIIECY 1 PO3IVITHEMO, YA MOXKJIKMBO OpPraHi3yBaTH MOOLII3AIliI0
’IHOK Ha PIBHI 13 YOJIOBIKAMHM CYTO 3akoHOAaB40? OUYeBUIHO, 1O 1€ Mae OyTH
po3po0Ka TIEBHOTO HOPMATUBHO-TIPABOBOTO  aKTy, SKHH HE CYyNEpEUUTHME
Koncrurymii. Crartss 65 miacuth: «...I'pomansiHu BinOyBarOTh BIMCHKOBY CITY»KOY
BIJIMTOBITHO JO 3aKOHY». ToMy amemroBaTH 10 HEMOXJIMBOCTI BHECEHHS 3MiH 0
Koncturytii mia yac 1ii mpaBoBOTO PEKUMY BOEHHOTO CTaHy Oyle HEKOPEKTHO, aKe
OpaBKU YU KOHKPETHI 3MIHM MOTpiOHO Oyae pobutu B 3akoHl Ykpainu «Ilpo
MOOUTI3aI[IiHy MIITOTOBKY Ta MOOUII3aL1I0», 0 IOPUAUYHO J103BOJIEHO. OCKUIBKU Yy
3akoHi «[Ipo BilicbKOBHII OOOB'SI30K 1 BIMCHKOBY CIIYXKOy» 3TraJy€ThbCsl MEpPeIliK

npodeciii  KIHOK, AKI  OUIAraloTb  BIMCBKOBOMY — OOINIKY,  3aTBEpAKEHUMN
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MiHicTepcTBOM 000pPOHM YKpaiHW, NMPONOHYEMO, a0M Takl 3MIHM HE BUKIHMKAJIH
MacOBUH CIIPOTUB Ta PE30HAHC Yy CYCILIbCTBI, 3aMaTUCS PO3LIMPEHHSIM caMe 1bOTO
nepetiky Ta po3MoYrMHaTH KaMIaHito 13 MiABUIIEHHS PiBHS HAI[IOHAILHOIT CB1JIOMOCTI,
mo0 y MaiOyTHROMY pealri3allisi IOBHOIIIHHOTO IPHU30BY OCIO KIHOYOi CTaTi HE
BUKJIMKaJIa KATETOPUYHOCTI 31 CTOPOHH CYCI1IbCTBA.

BaxnuBuM € HEOOXITHOCTI BUXOBaHHS NAaTPIOTU3MY Y Jepxasi. Biapazy
3raJye€Mo IMpo HAasBHICTh AUCLHUIUTIHU «3aXUCT YKpaiHW», AKa TEOPETUYHO MOBHHHA
BUKOHYBAaTH I1}0 pOJIb. TakoX XO4YeMO BHAUIUTA JEKUIbKA 3alpONOHOBAHMX
3100yBauaMy OCBITM HaIPSMKIB, y SAKUX LEH MNpeAMET IMOBUHEH 3MIHIOBATHCH,
30KpeMa: «IOCUJICHHS 1JIC0JIOTIYHOI CKJIaJIOBOI, BUBYEHHS TEKCTIB BIWCHKOBO-
NOJITAUYHOI ~ NyOMIIUCTUKKA  BUAATHUX  1HTeNeKTyamiB  Ykpaimum 19-20 cr
(M. MixHoBcekuit, FO. baunncekmii, 1. ®panko, 0. Jluma, C. Ilemmropa,
B. Jlunuacekuit, M. Jlparomanos, /I. Jlonmos, M. Cii6opcekuii, M. Konoa3incekuit)
3 MOAAJIBIIMM OOTOBOPEHHSAM W aHaJ30M; «BIIPOBA/KEHHS CTaHIaPTIB Ta aJITOPUTMIB
HATO (Meronu HamaHHS JOIOMOTH, BHMBYCHHS MICIIEBOCTI, OpPIEHTYBaHHS Y
IpOCTOpPi, TICUXOJIOTIS BIMHHU, CIUIKYBaHHS 3 BeTepaHamm)y; «buiblie MpaKkTHUKH,
0COONMMBO 3 MEIOUIIMHM, aJKe OLIBIIOI0 MIpOI0 BUIUIEHO 2 TOAUMHH YpPOKY Ha
BY3bKOTATy3€By TEOpIIO, SKa HISSKUM YHMHOM OUIBIIOCTI HE 3HAIOOUThCSA. Tomy
NOTPIOHO BIANPAIlbOBYBAaTH NpPAaKTUYHI HABUYKM: CTpuUibOa 1 Takmen. Takmen €
00OB'I3KOBUM, IO AJSl BIMCHKOBUX, IO JJs LMBUIBHUX, IO JUIsL JiBYaT, IO JAJIS
xjomiiB. [loTpiOHO HACTIIBKM BIATOYMTHU 11 HABUYKH, II00 JIOAMHA 3MOIJa
30pIEHTYBATUCS 1 BpATYBaTU ce0e ab0 KOroch 1HIIOTO y Oy[ab-SIKOMY CEpEAOBHILI Ta
cTpecoBoMy momi»[4]. 3Biicu poOMMO BHUCHOBOK, IO TEOPETUYHO, BCE 17€aBHO.
6 rogrH Ha MicAlb (KOJIM MOBa iie MpO HaBYaIbHO-TIONBOBI 300pH Yy Mporpami
11 x1acy) BUAUICHWH BUKJIIOYHO T MW TMpeAMET, ¢ BUBYAETHCS MEIUIINHA,
possiznka (OSINT), nponu, ocobnuBocTi 31 30poero (OymoBa-30upaHHI-pO3OUpaHHS,
npaBuia TOBOMKEHHS, NEPECYBaHHS 1 T.J.), MPOTE CUTYallisl 3MIHIOETHCS, SKIIO
rIIOTETUYHO YSABUTH MPAKTHYHE 3aCTOCYBaHHA 3HaHb. Y pealbHUX OO0HOBHUX
ctpecoBux ymoBax, 100% "HaBueHux" HE 3MOXYTh HI HAJATH MEpPUIy MEAUYHY

JOTIOMOTY, Hl KOMYHIKYBaTH 3 I1HIIMMH, Hi €JIE€MEHTapHO ONaHyBaTu cebe, TOMY

o1



napaselnbHO 13 BOEHHUMH JisIMU JIep>KaBH TeHepilrHboi (a3u BiiHU MOTPIOHO TaKOXK
3aiiMatics W YJOCKOHAJIGHHSAM  OCBITHBOI ~ CHCTEMHM Ta  HAcCa»KEHHAM
OCHOBOIIOJIOXKHUX I[IHHOCTEH 111€ 31 MKUILHOTO KYpPCYy.
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Yepesko [Masao [1aBiaoBuy,

JIBH3 «Yxropoachkuii HaIlioHAJILHUM YHIBEPCUTET
JIOTIEHT KadeapH IMBUTHHOTO TIPaBa Ta MpoIecy
npodecop, KaHIUAAT FOPUINIHUX HAYK

BIIMOBA BI/{ ITPABA BJIACHOCTI

OpHi€ero 3 MiJCTaB MPUIMHEHHS MTPaBa BJIIACHOCTI € BiMOBA BiJl HE1 BIACHUKOM
(u. 1 cr. 346 1K) [1l]. TlomiObHa MOXJIHBICTH PO3TJSAAAETHCS MPUPOTHOIO
MOXJIMBICTIO, [0 BUIUJIMBAE 3 MpaBa BJIACHOCTI Ta CBIAYUTH PO BTPATy BIACHUKOM
3aI1iKaBJICHOCT] Y BOJIOJIIHHI, KOPUCTYBaHHI Ta PO3MOPSIKEHH]I CBOIM MaitHOM.

BiamoBa Bij mpaBa BJIacCHOCTI 3aBXIU «0e3aJpecHay, 1HAKIIIE MPH BiJIMOBI Bij
CBOTO MpaBa BJIACHOCTI Ha KOPHUCTh IMEBHOI OCOOM BiOyBaeThCSd HACTYMHMIITBO,

TOOTO TIEpexiJ] paBa BIACHOCTI BT OAHOTO Cy0’€KTA /IO 1HIIIOTO.
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3rinHo 4. 1 cr. 347 LK BigMoBHUTHCS Bij IpaBa BIACHOCTI MOXHa JBOMa
crioco6amu: TPsIMO TIPO 1€ 3aABUTH YU BUYMHUTH 1HII 111, sIKi OyAyTh CBIIYUTH IIPO
HeOakaHHsI 0cOO0M 30€perTy BIACHICTh HaJ MalHOM. Y NEPIIOMY BUIMAJAKY (DAKTUYHO
POOUTHCS OTOJIOMIEHHS MPO BiJIMOBY BiJ IIpaBa BIACHOCTI, SIKE MOXKE OyTH YCHUM YH
MMCbMOBUM (HAIpUKIIaJ, OMyOJIKOBAaHO B Tas3eTi, Ha NMEBHOMY CalTi, B JIUCTI JI0
OpraHiB BiIaAu TOWIIO). Y JpPYroMy BHIIQJIKy BUMHSETHCA NEBHA MOBEIIHKA, IO 3
OYCBHUIHICTIO OyJe JIGMOHCTpYBaTH OakaHHS I030yTHCS CBO€i  BIIACHOCTI
(HampuKIaa, BUKUAYBAHHS peueld y CMITHHK, 3aJUIICHHS iX OISl CBOTO OYyJMHKY,
o0 Oyab-XTO MIr 3abpatu peui Tomo). OTke, 00uaBa CIOCOOU BIIMOBH BiJl MpaBa
BiacHocTi 3a cT. 347 LK mepenbavyaroTh akTHBHY IOBEMIHKY BiacHHKA. Pasom i3
THUM, MOKJIMBa MaCMBHA TMOBEJIIHKA BJIACHUKA, sIKA MOXKE CBITYUTH IMPO BiIMOBY BiJ
CBOTO TpaBa BIACHOCTI. 30KpemMa, SIKIIO MpU 3aTpUMaHH1 O€3J0TISITHUX JTOMAITHIX
TBApUH BJIACHUK HE 3asBUTh MPO CBOE MPABO HA HUX MPOTITOM IEBHOTO CTPOKY
(mectu MicsmiB st poOo4oi ado BEIMKOI poraToi XyJ0o0u Ta JBOX MICSAIIIB — IOI0
IHIIIMX JIOMAIITHIX TBapWH), IPaBO BIACHOCTI HA Il TBAPUHU MEPEXOIUTH 10 0COOH, Yy
K01 BOHM OyJIM Ha yTpUMaHHI Ta B kopuctyBaHHi (4. 1 cT. 341 LIK).

Haxanp, umaauii I1IK B3aram cmabo perimamMeHTye cmocoOM Ta TMOPSIOK
BIJIMOBH B1JI TIpaBa BJIACHOCTI, 3QJIMIIIAIOYN BHUPIIICHHS IILOTO IMUTAHHS HA PO3CY.
caMoro BiacHuka. Pa3om i3 tum, y 4. 3 c1. 12 LIK MicTuThCs O/1aHKETHA HOpMa, KA
BKa3ye, IO «BIIMOBAa BiJ TpaBa BJIACHOCTI HAa TPAHCHOPTHI 3acoOu, TBapuH,
HEPYXOMi pedi 3MIMCHIOETBCS y TOPSJKY, BCTAHOBJICHOMY aKTaMH ITUBUIBHOTO
3aKoHoAaBcTBa»). Hampukian, B VYkpaini nmie 3akoH «IIpo 3axuct TBapuH BiA
KOPCTOKOTO TOBOJKEHHS», 3TIHO SIKOTO BJIACHUK JTOMAalIHBOI TBAPUHHU MOBUHEH
n0aTu Tpo Hel, 3a0e3Meuyroun il T0CTaTHIO KIIBKICTh 1K1 Ta MOCTIMHUN JOCTYI 10
BoJU (4. 1 cT. 22) [2]. ToMy, SIKIIIO BIACHUK JIOMAIIHHO1 TBAPUHH MPOCTO BUKHUHE i1
Ha BYJHIIO, TOAI0HA TMOBeAiHKAa Oyae po3liHEHa $K >KOPCTOKE MOBOKCHHS 3
TBapuHoto. HeBunagkoso 4. 1 cT. 12 3raganoro 3akoHy nepeadadae, 10 «IpPaBo
BJacHOCTI abo iHIII pe4yoBi mpaBa ocoOu, SKa yTPUMYy€ TBAapUHY, OOMEXEHI
00O0B'SI3KOM JOTPUMaHHS HOPM 1 BHUMOT IOTO 3aKOHY». Tak, 1ICHy€ MOXJIUBICTb

HGpCI[a‘Ii BJIACHUKOM TBApHHU OO0 IMPUTYIIKY, aJIC TAKC JO3BOJIAETHCA, AKINO B HHOT'O
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HE Ma€ MOXXJIHUBOCTI yTpuMmyBaTu TBapuHy (m. 9 [lomoxkeHHS MpO MPUTYIOK s
TBapuH) [3], TOOTO Oe3mifcTaBHa Mepeaadya TBAPUHU BHACHTIAOK BiIMOBU BJIACHHUKA
B1J1 HET JI0 MPUTYJIKY 3a00pOHEHA.

[IK VYxpainu perimamMeHTye MOMEHT MPUIIMHEHHS TpaBa BJIACHOCTI BHACIHIJIOK
BIIMOBU BiJ Hei. Takuii MOMEHT Ma€ BaKJIMBE MPAKTUYHE 3HAYEHHS, OCKIIbKU
BJIACHICTh HE TUIbKM HAJla€ IpaBa, ajie i 3000B’A3y€ (HAMPUKIAI, OO HAJIEKHOIO
yTpUMaHHS 00’€KTa BJIACHOCTI, JIO BIJIMOBITAJIBHOCTI 3a IIKOMY, 3aBAaHy TaKUM
00’extoM To110). KpiM TOro, cTaH BIacHOCTI HAa MEBHUN 00’€KT MOXE rapaHTyBaTu
npaBa 1HIIMX CyO’€KTIB (HANpUKIAA, MailHO, sike mepedyBae y 3acrtaBi). 3riHO 4. 2
ct. 347 11K, KO BiAMOBISIOTHCS BiJl BJIACHOCTI Ha O0’€KT, MpaBa Ha SKUM HE
NUISITal0Th JIEPKaBHINM peecTpallii, MpaBO BIACHOCTI HAa HBOTO MPUIUHAETHCA 3
MOMEHTY «BUMHEHHS [Iii, Ka CBITYUTH MPO TaKy BIIMOBY». SIKIIIO TpaBO HA MaiftHO
mijuisirae IepKaBHIM peecTpalii MOMEHT NPUIMHEHHS MpaBa BJIACHOCTI Ha HBOTO
BHACIIIJIOK BIJIMOBU HAaCTa€ 3 4acy «BHECEHHsS 3a 3asBOI0 BJIACHHMKA BIJMOBIIHOTO
3amucy a0 AepkaBHoro peectpy» (4. 3 ct. 347 LK). Hanpuknazn, 1 OpUIAHEHHS
paBa BJIACHOCTI Ha 3aKiHYEHHH OYIIBHMITBOM 00 ’€KT 4uM 00’€KT OyAIBHULTBA Y
3B’SI3KYy 3 BIJIMOBOIO BJIACHHWKA MOTPIOHO TMOJATH 3asiBY BJIACHHWKA (CITIBBJIACHUKIB),
3aBIpeHY HOTapiaJIbHO Ta JOKYMEHT, 10 MOCBIIYY€E MPaBO BJIACHOCTI HA 3aKIHUCHHIM
OyIIBHULITBOM 00’€KT 4YuM 00 ’€KT OyIIBHUITBA (KpiM BHUIAAKIB, KOJU THPABO
BJIACHOCTI Ha TaKWil 00’€KT BXKE 3apeecTpoBaHO B [lep:kaBHOMY peecTpi mpaB abo
KOJIM TaKWuW JOKYMEHT BIJICYTHIH y 3B’S3Ky i3 BTPaToO0, IONIKO/KCHHIM YH
ncyBanHsaM) (. 76 Ilopsiaky nepskaBHOI peecTpallii pedyoBUX IpaB Ha HEPYyXOMeE
MaifHO Ta 1X 00TsbKeHb) [4]. OTKe, MPUIMHEHHS MpaBa BIACHOCTI HA MalHO, SIKE HE
nijuisirae ep>kaBHIN peecTpallii 301raeTbCcsl y 4aci 3 BIIMOBOIO BiJl TaKOro Inpasa, a
II0JI0 1HIIIOrO MaiiHa — MOMEHT MPUITMHEHHS IIpaBa BJIACHOCTI Ha HHOT'O BiIJIaJICHHUMA
Bl MOMEHTY BIIMOBH BIJ IIpaBa BJIACHOCTI Ha Take MaWHO uepe3 HEOOXITHICThH
BUMHEHHS (DOpMaAIBHUX JiH.

[Tepenbavenniit MOMEHT MPUIMHEHHS MIPaBa BIACHOCTI y 3B A3KY 3 B1JIMOBOIO
Bl HBOIO BITYM3HAHUMHU HAYKOBISIMM KPUTUKYETHCA, OCKUIBKM 3 MOMEHTY

OPUINIMHEHHS TIpaBa BJIACHOCTI Ha MailHO BOHO cTae Oe3xa3siHuM (4. 1

54



ct. 335 LIK), mo akTyanizye nuTaHHS IPO YTPUMAaHHS, PEMOHT Ta OXOPOHY TaKOTO
MaifHa, BIJMOBIJAJIBHOCTI 3a IIKOAY OTOYYIOUMM, 3€MJII Ta MPUPOIHHOMY
cepenoBuilly Oe3xa3zsiiHuM MaitHoM. Bruacninok nporo A.M. IBaHOB mpomoHye
MOMEHT MPUIMHEHHS MpaBa BIACHOCTI Ha MalHO y 3B’S3KY 3 BIJIMOBOIO BU3HAYUTHU
MOMEHTOM YTHJII3aIlli YM 3HUIIEHHS TaKoro MaiiHa abo HaOyTTsS mpaB Ha HBOTO
iHmor ocoboro [5, c. 286-287]. Ane 3 Takow AYMKOI MOTOJMTHCS HE MOXHA,
aJpKe BIIACHUK MOJKE BIJIMOBUTHCS BiJI CBOIO MailHa caMe€ B CHJIy BHUIIEC BKa3aHUX
OpUYUH: HeOaKaHHA HECTH 3aTpaTH MO MOro YTpUMaHHI, CTpaxXyBaHHI, OXOpOHI,
cratu noxaatkiB tomo. Hampukiman, srigHo IIK Ykpainu mopoky criagyeTbes
NOJaTOK Ha JKUTJIOBY Ta HEXKUTIIOBY HEPYXOMICTb, sika mepeOyBa€ y BIACHOCTI
G13UYHUX Ta OPUAUYHUX OCIO y po3Mipi, «IIO0 He mnepeBuilye 1,5 BiICOTKa
po3Mipy MiHIMadbHOI 3apo0iTHOI IIJIaTH, BCTAHOBJCHOI 3aKOHOM Ha 1 CidHsA
3BITHOTO (TIOJATKOBOTO) POKY, 3a 1 KBagpaTHUM MeTp 0a3u OmojaTKyBaHHS»
(m. 266.5.1 TIK VYkpainu) [6]. byme He cmpaBemauBO 3MYIIyBaTH BIIACHUKA
CIJIayyBaTH IIed MOJATOK 32 MaiHO, O TUX TP MOKU BOHO HE Oy/e 3HUIIECHE YH
He Ha0yJe HOBOro BJIacHMKa. B yMoBax BiifHU, 110 TpuBa€ B YKpaiHl BKe TPETiH
piK, BiIMOBa Bij MpaBa BJIACHOCTI Ha HEpyXOMe€ MaWHO, BIIMiHHE BiJ 3€MeEIbHOI
TUJISTHKY, HaOyBa€e Bce OUTBIITIOT0 3HAYSHHS.

Big mpaBa BiacHOCTI MOX€ BIIMOBUTHUCS HE TUIBKM BJIACHHK, aje€ M 1HIII
cy0’extu. Hampukiman, omikyH MOXK€ BIAMOBHUTHCS BiJi MailHOBUX TIpaB Ha MaifHO
CBOTO MIJOMIYHOIO, Yy TOMY YHCII W MpaBa BJIACHOCTI Ha HEPYXOME MailHO, 110
nijuisirae Aep»aBHIM peecTpallii, ajge I IOro MoTpiOHO JOTPUMATHCA MEBHOIO
MOPAJZIKY: OTPUMATH JIO3B1JI Oprany Omiku Ta mkiayBaHHs (1. 1 4. 1 ct. 71 LK).

Cnig BiIpI3HATU BIIMOBY BiJI MpaBa BJIACHOCTI BijJ BIJIMOBU HAOYyTTs IMpaBa
BrnacHocti. OcTaHHIN BUMNAIOK BKasye, MO0 0coba, sKa HE € BIACHUKOM pedi,
Maro4u BCi (PaKTHYHI Ta TPABOBI MIJCTaBH JJIs1 TOTO, OO HUM CTAaTH, HE X04Y€e TaKy
MOXJIMBICTh peanizyBaTu. Hampukiiaa, oco0a, sika 3Hainuia 3ary0jieHy pid mojae
OpraHOBi MICLIEBOIO CAMOBPSIyBaHHS MUCbMOBY 3asiBY MpPO BIIMOBY BiJl HAOyTTs

npaBa BiacHocTi Ha Hel (4. 2 cr. 338 IIK); ocoba, y sikoi 6e310TIIsiiHa TOMAITHS
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TBapuHa Oyja Ha yTPUMaHHI Ta B KOPHUCTYBaHHI, BIIMOBJSETbCA BiJ HAOYTTS
npaBa BiacHocTi Ha Hel (4. 2 cT. 341 IK). Taki peui Ta TBapuHU NEPEXOIATh Y
BJIACHICTHh TEPUTOPiIaTbHOT TPOMAIH.

[TonepeHiii BIACHUK MO€E TOBTOPHO HAOYTH MPABO BIACHOCTI HA Pid, BiJ SKOi
BiH BiIMOBHUBCA. Hampukmnan, sIKIo HAEThCs 32 pyXoMy piy, JOCTaTHbO HEKO 3HOBY
3aBOJIOMITH, 100 HA TaKy pidy BUHUKIJIO MPaBO BJIACHOCTI 3 MOMEHTY 3aBOJIOJIHHS
(ct. 336 LIK).
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BIIINOBIJTHICTHh OCBITHBOI TA TPO®ECIMHOI KBAJIIDIKAIII
HAYKOBO-NIEJAT'OI'TYHUX MPAIIIBHUKIB OCBITHbOMY
KOMIIOHEHTY Y C®EPI JOPUJUYHOI OCBITHU

VY Konuenmii npoekty 3akoHy Ykpainu «lIpo Bumly OpuUAHYHY OCBITY Ta
NEPBUHHUHN JOCTYN 10 MpaBHUYOI mpodecii» [1] miaKpecTroeThes, M0 yYXBaJICHHS Ta
peamizallisi 3a3HAYEHOTO 3aKOHY CIPUATHUME CKOPOYEHHIO YHCJIEHHHUX OCBITHIX
nporpam 31 cruerianpHOocTi 081 «IIpaBo» (D8 «IIpaBo»), a 1€ BIAMOBIAHO 3MEHIIINUTH
BUTPATH HA OIUIATy Mpalll HayKOBO-TIEJAroTiYHUX IPaIliBHUKIB, SKI TTOKPUBAIOTHCS
30KpemMa 3a paxyHok komrTiB JlepkOromxery. BriacHe, e o3Hauae CKOpPOYCHHS
KUTBKOCTI HayKOBO-TICAArOT1YHMX MPAIiBHUKIB, SIKI HAJalOTh OCBITHI TOCIYTH Y
cdepl MArOTOBKU IOPUCTIB (MPABO3HABIIIB), & OTXKE — 3POCTAaHHS KOHKYPEHIlT Mpu
3alHATTI MOCaJ TaKUX HAyKOBO-TIEAArOTIYHMX IMpaliBHUKIB. B yMoBax >XopcTkoi
KOHKYpEHIli mnpu a00opl Ha TOCaau HAYKOBO-TIEIAroriyHUX  MpaIliBHUKIB
NEepIIOYEeproBe 3HAYEHHS MATUMYTh OCBITHs Ta mpodeciiiHa kBamidikaliisi HAyKOBO-
NeJaroriyHMUX MPaIiBHUKIB 1 iX BIIMOBIIHICTS OCBITHIM KOMIIOHEHTAM — HaBUYAJIbHAM
JUCLUILUIIHAM, SIK1 3a0e31edye BUKIIaaay.

M ocBiTHs, i mpodeciiina KBamiQikalis HayKOBO-NEJATOTi4HOTO IIPALBHAKA €
KpUTEpIEM, 3a SKHUM BH3HAYAETHCA KOO BIAMOBIIHICTH IMOCAJal MPU IMPOBEICHHI
KOHKYpCYy Ha 3aMillIeHHS BaKaHTHHX I[0CaJl BUKIAJAIbKOro piBHs (mpodecop,
JIOTICHT, CTApIUA BUKJIa1a4, BUKJIa a4, aCUCTCHT) Ta 3aBiyBaya kadenpu.

[Topsin 13 mum ocBiTHA 1 mpodeciiiHa kBamidikallis BUKIaga4a € 00’ €KTOM
OI[IHIOBAHHSI OCBITHBO-MpO(PeciiiHOi (OCBITHRO-HAYKOBOi) MpoOrpamu, 3a SKOIO

3M1MCHIOETHCS. MIATOTOBKA 3700yBaviB BHUINOI HOPUAUYHOI oOcBiTH. HaykoBo-
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NeAaroriydl IpamiBHUKM, SKI 3alydeHl JO0 peaji3alii BiANOBIIHOI OCBITHBOI
nporpaMu, MarwTh OyTH CHPOMOXXHHMMH 3a0e3rnedyBaTH Ti IMPaBO3HABUYl OCBITHI
KOMITOHEHTH, SIKI BOHHU y HiH peanizyoTs [2]. BiAnoBigHICTh OCBITHROI 1 NpodeciitHOoi
KBamidikaiii HayKOBO-TIEAAroriyHUX MPAIliBHHUKIB, 3aiSHUX B peajizallii OCBITHhOI
IporpaM, € YMOBOIO JOCATHEHHS BH3HAYEHUX Yy HIA MIIeH 1 MporpamMHuX
pe3ynbTaTiB HaBYaHHA [3].

BignoBigHicte  kBamidikamii  HAyYKOBO-TIEAAroriyHOIO npaiiBHUKA €
000B’SI3KOBOI0, HOPMATHBHO 3aKpIIUICHOIO BHUMOTOI, 3a0e3leUeHHs SKOI €
HEOOX1JJTHUM JUIsl YCIIIIHOI peai3alii OCBITHbOI MPOrpaMu Ta FapaHTYBAHHS SIKOCTI
BUIIIOI OCBITH. BinmoBigHicThs KkBamidikamii BukIagada y cdepl BHUILOI OCBITH
OCBITHIM KOMIIOHEHTaM, sKi BIH BHKJIajae, BUMaramTh JIieH31iHI yMOBH
IPOBAHKEHHS OCBITHBOI JISTILHOCTI [4], IO € YMOBOIO JJIS JIIIEH3YBaHHS OCBITHBOI
JTISJBHOCTI 3@ BIJAMOBIIHOK Tajly33l0 3HaHb 1 CIEMIATBHICTIO, BKIIIOYAIOUU
cnemianbHicTh 081 «IIpaBo» (D8 «IIpaBo»).

[Ipn 1pOMy y TpakTHIN 3aKiajiB BHUIIOI OCBITH HE JOCSITHYTO €IHOCTI B
TPaKTyBaHHI TIOHSTTS «BIJIMOBIAHICT, KBaniikamii» BuKIagada. BpaxoByrouu
NEPCTICKTUBH PHUHKY TIpalli HAyKOBO-TIEJArOT1YHUX TPAIMIBHUKIB 3 HOPUIAIHUX
HAYKOBUX CIEIIaTbHOCTEeH, PO30ODKHOCTI y TpaKTyBaHHI Takoi KaTeropii MOXYTb
COPUYMHUTH HU3KY MpoOJieM 1 MpHU3BECTH A0 NOPYLICHHS MpaB KaHAMJIATIB Ha
1ocad HAyKOBO-TIEAArOT1YHHUX MPAIIBHUKIB y cepi BUIIOT FOPUIUIHOI OCBITH.

3 KOHTEKCTy BCiX HOPMATHBHO-TIPABOBUX aKTiB, SKi PEryJIOITh 3a3HAYCHI
OUTAHHSA, CJHiJ PO3YMITH, IIO OCBITHS KBadidikalisi HayKOBO-IIE€JaroriyHoro
npaliBHUKA BiI0Opa)keHa y BIIOMOCTSIX MPO HOTo OCBITY Ta HAYKOBUM CTYIIHbB, TOJI
sk npodeciiina kBamidikaiis — 6e3Mmocepe/THbO y J0CBIJII TPodeciifHOl TIsITBHOCTI, a
TaKOXX Yy MOKa3HUKax mpodeciiiHoi Ta HAyKOBOi aKTHUBHOCTI BIAMOBIIHO A0 M. 38
JlitieH31MHUX YMOB MPOBAJKEHHSI OCBITHBOI JISUIBHOCTI.

BianoBigHicTh OCBITHROT Ta mpodeciitHol kBamidikali HayKOBO-TIeAaroriyHux
BU3HAYAETHCSI CTOCOBHO OCBITHIX KOMIIOHEHT, Kl BiH 3abe3reuye (MOBUHEH Oyje
3abe3reuyBaTi) y KOHKPETHIM OCBITHIM mporpami. Taka  BIANOBIIHICTh

BCTAHOBJIIOETHCS HA MiJCTaBl JOKYMEHTIB BCTAHOBJIEHOTO 3pa3ka Ipo: 1) mpo BUILy
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OCBITY; 2)NpO NPUCY/PKEHHS HAYKOBOrO CTyneHs (OJHaKoBa 3a 3MICTOM
CIeLIAJIbHICTh (TIpeJMETHA CHEeHIAIbHICTh, CHelianizaiis); 3) Ipo KEpIBHUIITBO
(KOHCYJIBTYBaHHS) JUcepTalii Ha 3700yTTS HAYKOBOI'O CTYINEHsS 3a BIJIMOBIIHOIO
CHeIiaiabHICTIO; 4) PO HASBHICTH JOCBiMY MPOodEciitHOl MIsITHHOCTI 32 BiAMOBIIHOIO
CIICIAJIbHICTIO (Cremiaii3alli€o) He MEHIIE S5-TH POKIB (3a BHUHATKOM HAyKOBO-
NeAaroriyHoi AiSUIBHOCTI); 5) HIOHaWMEHIe 5-Ma MyOJiKamisiMyd YIOAOBX OCTaHHIX
5-Tu pokiB y (axoBUX HAYKOBUX BHUJAHHAX YKpaiHw, ab0 BKIIOYEHUX 0
MDKXHApPOJHUX HayKoMeTpuuHux 0a3. [Ipu npomy mepiri AB1 MO3UIIIT BiT0OpaxarTh
OCBITHIO KBadi(iKallito, a BCl 1HII1 — NpoQeciiiHy.

VY cdepi Bumoi rOpUAMYHOI OCBITH TepIia 3 O3HAUYCHMX IIO3WINA BHMarae
JOKYMEHTa MNpo BHUIMY OCBITY 3a crerianbHIicTiO «IIpaBo» («IIpaBo3HaBcTBO»), a
apyra — 3100yTTs. HAYKOBOTO CTYIEHS JOKTOpa abo KaHAuaaTa IOpUAUYHUX HayK B
MeXax HaykoBux creriaasHocterr 12.00.01 — 12.00.11 (12.00.12), a6o moktopa
¢1nocodii 31 cnenianbHocTi 081 «IIpaBo»; B OCTaHHBOMY BHIIAJIKy BIJIOBIIHICTH
OCBITHIM KOMIIOHCHT1 Ma€ BU3HAYATHUCS 32 TEMOIO 3aXHIICHOT UCEepTaIlii.

[Tpodeciitna kBanmidikailisi BUBHAYAETHCS HAa OCHOBI JOKYMEHTIB MPO HAYKOBE
KEepIBHUITBO / KOHCYJbTYBaHHS JUCEpTaIii Ha 3M00yTTS HAYKOBOTO CTYIEHS
KaHJIWJaTa OPUAUYHUX HayK (AokTopa ¢inocodii B raimy3i mpaBa) / JOKTOpa
IOpUJIMYHUX HAyK, sika Oyja 3axuineHa B YKpaiHi abo 3a kopaoHowm. [Ipodeciiina
KBaTi(PiKaIlisl MiATBEPHKYETHCA TAKOXK JOKYMEHTaAMU MPO JOCBIJ MOHANMEHIIIE 5-TH
POKIB MPAaKTUYHOI IOPUJAMYHOI JISUTBHOCTI, SK-OT: aJIBOKATChKa JISUTBHICTb,
JISUIBHICTh HA TOCAJl IOPUCKOHCYJIbTA MIANPHUEMCTBA, YCTAHOBHM, OpraHizamli 1
IoA10H.

AnpTepHaTUBHO TpodeciiiHa kBamidikaiis Mae OyTH MiATBEPAKEHA HAJEKHO
o(OpMIICHUM CITUCKOM HAyKOBUX MyOiKaIlii y gopMi ctateit y axoBuUX HayKOBHX
BUJIaHHAX YKpaiHu ab0o IHIMX HAyKOBMX BHUJAHHIX, SKi 1HJIEGKCYIOTBCS B
MIDKXHApOJHUX HAYKOMETpUUYHUX 0a3zax, nepenycim y Web of Science Core Collection
a6o Scopus. Y mpomy Bumaaky mpodeciiina kBamiikallis HayKOBO-TIEAArOri4HOTO

npaiiBHUKa OyJie Takoro, 10 BIJMOBIa€ OCBITHIM KOMIIOHEHTaM, TiIbKH 32 YMOBH,
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SAKIIO TEMH 3a3HAYC€HWX HAYKOBUX TIpalb BIAMOBIAAIOTH MPEAMETY KOHKPETHUX
OCBITHIX KOMIIOHEHT, @ iX KIJbKICTh CTAHOBUTH HE MEHINE 5-TH Mpallb MO KOXXHIii
HaBYaIbHIN JUCIUTLIIHI.

HeBianoBigHICTE OCBITHBOI Ta/abo mpodeciitHo KBamdikaiii HayKOBO-
NEeJarorivHoro MpaiiBHUKA KOHKPETHHUM OCBITHIM KOMIIOHEHTaM YHEMOKIIUBIIOE
3M1MCHEHHS HAYKOBO-TIEAAroriyHoi MAiSUTBHOCTI 3a  BIANOBIAHUMU  OCBITHIMU
IpOrpaMamH.
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JIO IUTAHHS PO BIAIOBIJTAJIBHICTD 3A AKAJTEMIYHUN
IIVIATTAT

bopoTn0a 13 BHIagKaMU aKageMIYHOTO IUIariaTy BH3HAYA€ 3arajibHUM JHCKYPC
PO3BUTKY BITUM3HSHOI OCBITH SIK TaKOi, IO BIANOBIIa€ MDKHAPOJHUM CTaHIapTaM Ta
MOIUPIOE  1e1  akajgeMiyHOi CcBoOomuM Ta jJoOpouecHOCTI. Bmepmie moHSATTS
“akazieMIyHMi 1u1ariar’” 0ys10 BUCBITIIEHO y 3akoHi Ykpainu “IIpo Buiry ocBity”, ae mia
JAHUM SIBUIIIEM PO3YMUIHCS BWITQJKU OIPIIIOJHEHHS (YacTKOBO a00 TIOBHICTIO)
HAYKOBUX (TBOpYMX) pE3yJbTaTiB, OTPUMAHUX IHIIUMHU OCO0aMH, SIK PE3yJIbTaTiB
BJIACHOIO JIOCTIKEHHsSI (TBOPYOCTI) Ta/ad0 BIATBOPEHHIO OMYOJIIKOBAHMX TEKCTIB
(OnpMITFOTHEHUX TBOPIB MUCTEIITBA) IHIIIMX aBTOPIB O€3 3a3HaueHHs aBTOpCcTRa [1].

3Beprarounch a0 npaii Sky6iBcekoro [.€., BapTO MOroguTHCS 13 MO3MIIIEIO, IO
ChOTO/IHI MU MOXEMO TOBOPUTH TIPO IUIAriaT, sIK BUJ MOPYIICHHS aBTOPCHKOTO ITpaBa
(B1IMOB1THO, 30KPEMA, JI0 3aKOHO/IaBCTBA MPO aBTOPCHKE MPABO Ta CyMIXkHI MIpaBa, Je 3a
TaKe MOPYIICHHS 3aCTOCOBYETHCS IIMBIIHHO-TIPABOBA, & TAKOXK, y BUMAKY YMHUCHHX Jii
Ta IIKOJIY, aJIMiHICTpaTHBHA Ta KpUMIiHAJIbHA BiANOBIIAIBHICTE), @ TAKOXK IIPO ILIariat
K BHUJ TOPYIIEHHS akajeMiyHoi aoOpouecHocti [2, c. 131-132]. B ocranHboMy
BUTAJIKY JI0 MOPYITHUKA 3aCTOCOBYBATUMYTHCSI 1 3aX0H, TIepe10ayeHi 3aKOHOAaBCTBOM
po BULLY OCBITY. /[0 TakuX 3ax0J1B MOX€E BIJHOCUTHCSA MPUIIMHEHHS [ili PILIEHHS PO
NPUCY/PKEHHS CTYIIEHS BHINOI OCBITM Ta TPUCBOEHHS BIAMOBIIHOI KBamiikarii,
CKaCyBaHHsl PILIEHHS pa30BOi CIELIATI30BAHOI BYEHOI Pagu MPO MPUCYIKEHHS
3mo0yBaueBl CTyreHs JokTtopa ¢inocodii Ta BuUgady BIAMOBIAHOTO AWILIOMA,
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no30aBJIEeHHS MpaBa ydyacTl y IMIArOTOBLI Ta aTecTauli 3100yBadiB CTYNEHs JTOKTOpa
di1ocodii cTpokoM Ha JBa POKH (11 HAYKOBHX KEPIBHHUKIB, TOJIOBU Ta YICHIB pa3oBOl
CHeIliaJli30BaHO1 BYCHOI pajiu, OpILIHHUX ONOHEHTIB) [1].

VY TakoMy BHUIAJKy MH MOXEMO TOBOPHUTH IPO OCOOIUBUIA BUJI BIIIOBITAILHOCTI -
aKaJeMi4Hy BiJIITOBIAAILHICTD, SIKa B TOM e Yac HE € IOPUIUIHOI0, X0Ua BOJHOYAC 1 HE
3aBa)ka€ MPUTSATHEHHIO JIO IOPUIAMYHOIO BIAMOBIJAIBHOCTI Y BCTAHOBJICHUX 3aKOHOM
BUTIQ/IKAX.

[Ipukiamom 1LOro TpepaKeHHs: Moke OyTH BUCHOBOK BepxoBHoro Cyay y ckiai
KacauiitHoro agminicrparuBHoro cyy 20 rpynns 2024 poky y crpasi Nel120/11425/23
[3]. BiamoBigHO 10 00CTaBUH ClipaBW MO3MBAaYKa MPOCHIIA BU3HATH MPOTUIIPABHUM Ta
ckacyBartu pimeHHss Komirery 3 nurans etuku HA3ABO npo npuifHATTS 10 pO3MIIsLY
CKapry Ha akaJeMIYHHH IUIariaT, a caMe 30]10 BUSBJICHHS 3all03WYCHb y AMCEepTaIliiiHii
po6orti. [Ipore BepxoBuuii Cyn, 3a1iiCHUBIIM aHATI3 CIIPaBH, BU3HAB, 1[0 CaMe PIIICHHS
PO HASBHICTh aKaJEMIYHOrO Iulariaty, TOOTO AisUTbHICTH KoMmiTeTy 3 NMuTaHb €THKH,
KUK € CTPYKTYpHUM Tiapo3aiioM HaiioHamsHOTO areHTCTBa, SIKUi BIAMOBIALHUN 32
pO3IJIsi[] TMHTaHb, TOBSI3aHUX 3 AaKQJAEMIYHOK JOOPOYECHICTIO, HE 3yMOBIIIOE
CaMOCTIMHMX TIPaBOBUX HACHTIJIKIB, a OTXK€ HE MOXE OyTH MpPEAMETOM CYAOBOTO
posrisiny. Cy Takox 3a3Ha4MB, 1110 nopyiieHHs: Komiterom 3 nutans etukun HA3SABO
OpOLEAYpH TPUUHATTS Ta aHaI3y CKapru/MOBIIOMIICHHS IOJO  BUSBIICHHS
akaaeMivHoro riariaty (dabpukarii Ta/uu danbcudikaii) Moxke OyTH OIIHEHO CyIOM
JWIIE 3a YMOBH Ta MicAsA NpUHAHATTS HallioHaapHMM areHTCTBOM  BIJIITOBITHOTO
PILIEHHS, Y MEXaX OCKAp>KEHHS TaKOTO PILLIEHHS 0COO00, YHiX MPaB BOHO CTOCY€ETHCSL.

BopHodac 13 mMOMMpPEHHSM BHIMAJKIB 3aCTOCYBAaHHS TEXHOJIOTIH IITY4YHOTO
IHTENIEKTY, IIHUPUTBCS TUTAaHHS TMPO TIOCHJICHHS BIJNOBIJAIBHOCTI 3a HOTO
BUKOPUCTaHHS. 30KpeMa, Taka IMPOIO3uIlisi BTUIeHa y 3akoHOmpoekTi Nel0392 “TIpo
akazeMiuHy noOpodecHiTh”, kit 06 uyepBHs 2024 poky Oylio MPUIHATO 32 OCHOBY Y
nepiomMy untanHi [4]. Tak, y 11bOMy 3aKOHOIPOEKTI BU3HAYAETHCS, IO aKaJAEMIUHUN
UIariat € pi3HOBHIIOM TIOPYIICHHS aKaJeMIYHOI JOOPOYECHOCTI, a TAKOK BH3HAYCHHSI
BJIACHE TIOHATTS aKaJEeMIYHOI BiJIMOBIAAILHOCTI. BiAMOBIIHO O TEKCTY 3aKOHOIIPOEKTY

Taka BIONOBINAJIBHICTE € OCOOJHMBHM  3aXOAOM  3a0€3IleUeHHsT  aKaJgeMIYHOI
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TO0OpOYECHOCTI, MO TOJIATAE Yy 3aCTOCYBaHHI J0 OCOOW, siIka BUYMHHJIA TOPYIICHHS
aKaJeMi4HOi JOOPOYECHOCTI, CaHKIIi (CaHKIIIH), BU3HAYCHOI (BU3HAYCHHX) 3aKOHOM
Ta/a00 BHYTPIIIHIMHA aKTaMH 3aKJIay OCBITH, HAYKOBOI YCTaHOBH [5].

Ha mijicTaBi BHINEBHKIIAICHOTO, MOYKHA 3pOOMTH BHCHOBOK, IO aKaJeMivyHa
JOOPOYECHICTh € BAXJIUBOIO CKJIAJIOBOIO CYYaCHOI CHCTEMHU BHINOI OCBITH B YKpaiHi.
bopoTs0a 3 akajgemMiyHUM IUIAariaTOM BHUCTYNA€ OJHHUM 13 MPIOPUTETHUX HANPSAMKIB
PO3BUTKY OCBITHBOI chepH Ta 3a0€3MCUCHHS BiIIOBITHOCTI MIXKHAPOIHUM CTaH/IapTaM.

Tak, B yKpaiHCbKOMY 3aKOHOJABCTBI YITKO PO3MEKOBAHO TOHATTS IUIAriaTy sK
MOPYIICHHS aBTOPCHKOTO MpaBa Ta aKaJEMIUHOTO IUIariaTy sk MOPYIICHHS aKaJeMIqHO1
JTOOPOYECHOCTI, 1110 TATHE 32 COOOI0 Pi3HI BUU BiAMOBiAAIbHOCTI. KpiM TOTO, pO3BUTOK
TEXHOJIOT1H, 30KpeMa IITYYHOI'O IHTEJIEKTY, CTBOPIOE HOBI BUKIUKU JJISI CHUCTEMHU
aKageMigHOi JTOOPOYECHOCTI, IO BiAOOPaKAETHCS B CYYaCHHX 3aKOHOJABYMX
1HII[IaTUBaX, CIPSIMOBAHUX Ha BIOCKOHAJICHHS MEXaHI3MIB 3a0€3IMEUCHHS aKaJeMiuHOl
J00POYECHOCT] Ta BCTAHOBJICHHS YITKUX CaHKLIHN 3a il MOpYILIEHHS.

Takum yuHOM, aKajeMidyHa TOOPOYECHICTh 3AUIIAETHCS KIIFOUOBHUM €JIEMEHTOM
3a0e3MeueHHs] SKOCTI BUILOI OCBITH, a BIANOBIAAJIBHICTD 3a i MOPYLIEHHS MOTpedye
TIOJTAJTBITIOTO 3aKOHOIABYOTO BPETYIFOBAHHS Ta MIPAKTUIHOTO BIPOBAKEHHS B OCBITHIM
poIiec.

Cnucok BUKOPUCTAHUX JIKepeJI:
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ICTOPUYHUM OIJISIJI TA CYUACHI TEHJEHIIIT IMMITPAIIII
TA EMITPALII YEXITI

B Te3ax BU3HauYa€eThCs ICTOPist CBITOBOI MIrpallii, 30KpemMa y HUX pO3TJIAIal0ThCA
OCHOBHI eTanu iMMirparii Ta emirparii 3 Yexii. MoBa izge npo te, mo Immirpairis ta
eMIrpallisi € BaKJIMBUMHU acleKTaMU 1CTOpii Ta cydacHoro po3BuTky Yexii. Came wi
MPOIIECH BIUTMHYJIU Ha AeMOTrpapiuyHui CKiIa/l, EKOHOMIKY Ta KYJbTYypy KpaiHHU.

VY XIX Tta Ha moyatky XX cromiTra Yexis, sika Toal Oyia 4acTHHOI ABCTpO-
VYropcekoi immepii, BBakajacs KpaiHowo ewirpauii. Jlroogm BHDKIKamM 4epes
€KOHOMIYHI TPYHOIIII, PENITiiHI Ta MOJITUYHI MTEPECITiTyBaHHs . 3a OIliIHKaMH, B IeH
nepiosl 6au3bKko 1,5 MinpiioHa yexiB emirpyBanu 10 Cnonydyenux ltariB AMepuku.
Jana xBunsg ewmirpauii Oyjia 3yMOBJIEHA KUIBKOMa YWHHUKAMH, BKJIIOYHO 3
1HyCcTplaizaili€o,, sika MpU3BeNa 0 3MEHIICHHS POOOYHUX MICIb Y CUIbCHKOMY
rOCTO/IapCTBI.

[amycTpianizarisi, ska po3mouamacs B Yexii B cepemuni XIX cromiTT,
CIPUYMHWIIA 3HAYH] 3MIHU Y CTPYKTYP1 €KOHOMIKH. TpaguIiiiiHi ClIbChbKOTOCTIOAAPChKI
po0OOTH CTaJlu MEHII 3aTpeOyBaHUMH, OCKUIbKH HOB1 (paOpUKU Ta 3aBOJAM BUMAarajiu
po00YO0i CHTM 3 IHIMUMU HABHYKAMH, 1€ CTAJO0 PYIINHHOK CHJIOD MAacoBOi Mirparii
CUTLCBKOT'O HACEJICHHsSI J0 MICT y Tomrykax po6otu. OJHaK HE BCl MOTJIM 3HAWUTH
IpaIio B HOBUX YMOBaX, 1[0 3MYIIyBaJlo 0araThbOX HIYKaTH KpaIIuX MOXKIUBOCTEH 3a
KOPJIOHOM.

[TomiTuyHl penpecii TakoX BIAITpaBajid 3HAYHY pOJb Y CTUMYJIIOBaHHI
emirpauii. AiicTpo-Yropceka iMrepis, 10 ckiaay sikoi Bxoawia Yexis, Oyna BigoMa

CBOEI0 KOPCTOKOKO TMOJIITUKOK IIOJI0 HAIIOHAIBHUX MEHIIMH. Yexu, sSK ¥ 1HIm
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HApOAM, YacTO CTHKAJIWCA 3 TMOPYHIEHHAM CBOi mpaB Ta cBoboxa. lle Bkimrouano
0OME)XEHHSI Ha BUKOPHMCTAHHS PIAHOT MOBH, JUCKPUMIHAIIIIO B OCBITI Ta Ha PUHKY
npaili, a TAKOXK- MOJITUYHI IEPECIIITyBaHHS aKTUBICTIB U IHTEJITeHIII1.

Peniriitai nepeciiyBaHHs TaKoX OyJid BaXKJIMBUM YMHHUKOM. Xo4a Yexis Oyia
NepPeBaKHO KATOJHUIIBKOIO KPaiHOIO, ICHYBaJU 3HAYHI MPOTECTAHTChKI rpomanu. Ski
4acTO CTUKalWca 3 JuckpumiHamiero. Ile 3MmymyBanmo 0ararboxX 4YeChbKUX
MIPOTECTAHTIB IIYKATH MPUTYJIOK Y KpaiHax 3 OUTBIIO0 PENIriiHOI0 CBOOOI0I0, TAKUX
sk Cnonyueni [lltatu AMepuku.

Emirpamis no CIIA crana ocoOauMBO MOMyJISIPHOIO Yepe3 MpPAarHeHHS [0
Kpalioro >KUTTA Ta MOXJIMBOCTI JiJisi eKoHOMiuHOro 3poctanHs. CIIA Ha To#t uvac
aKTUBHO 3aJly4aJii IMMITPaHTIB 1Ji1 poOboTHu Ha (pabpukax, y maxrtax Ta Ha depMax,
Oarato 4exiB ocenmincs B Takux mrarax. Sk Luminoiic, Texac Ta Hebpacka, ne BoHH
CTBOPHJIM CBOi I'POMAJIM Ta 30€pirajii KyJIbTYPHI TPAIHUIIIi.

[{s xBuns eMirparii Mana BelIMKUN BIUIMB Ha Yexiro. BrpaTa 3HayHOI 4acTUHH
Ipale3/1aTHOrO HAceJIeHHS BIUIMHYJIA Ha €KOHOMIKY KpaiHH, ajie BOAHOYAC CTBOPHIIA
Jiacrnopy, sika miATpuMyBaa 3B’ 3K4 3 OATbKIBIIMHOK. EMIrpanTH Hajicuiaiu rpoii
CBOIM poaMyaMm, IO AOMOMAaraio MiATPUMYBaTH €KOHOMIKY Ha MICIEBOMY pPiBHI.
Kpim Toro, 6arato 3 HuX moBeprainucs A0 Yexii 3 HOBUMHU 3HAHHSIMHU Ta JOCBIIOM,
1[0 CIPUSIIO PO3BUTKY KpaiHHU.

[Ticns Jlpyroi cBitoBoi BiliHM YexocioBauydmHa TMepeXuiaa 3HAYHI 3MIHH B
nemorpadiyHOMY CKJIaJll Yepe3 BUTHAHHS TPbOX MUIBHOHIB CyJeTChKHMX HiMIB. Lle
OyJ0 YaCTHMHOI LIMPIIOTO MPOLECY ETHIYHMX YHMCTOK y €BpoOIl Micas BIMHM.
Bucenenns nimii O0yno cankiionoBano Ilorcmamcekoro koHdpepenitiero. CyaeTchki
HIMIII, K1 IPOXXUBAJIM B MPUKOPAOHHUX paiioHax YexociaoBauuumHu, OYJIU OTYJIHHO
3BUHYBAYCHI y CHIBIpAIll 3 TITIEPIBCBKUM PEKHUMOM, IO CTAJIO IMiJICTABOIO IS 1X
nenopraiii. Iled mpomec OyB OOJICHUM 1 CYNpPOBOMKYBABCS YHCICHHUMH
TpareaisiMH, BKIIOYAIOYU BTpAaTy MaiiHa, HACUJIBCTBO T 3aru0eib JIIOAEH.

Burnanuss HIMIIIB MajJl0 3HaYHUM BIUIMB HA EKOHOMIKY Ta CYCHLIbCTBO
UexocnoBauuunu. Jlemopraliisi npu3Besa 10 BTpaTH KBali(ikoBaHUX MpalliBHUKIB Ta

H1MPUEMIIIB, 1110 HETATUBHO BIJJOMIIOCS HA €KOHOMIYHOMY PO3BUTKY KpaiHH.
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[Ticns mpuxony 1o Biagu KOMYHICTIB y 1948 poui YexocnoBauunmHa craia
gacTuHOI CXigHOTO OJIOKY i KEPIBHUIITBOM PaASHCHKOro coro3y. IlomiTuuHi
penpecii, ieH3ypa Ta 0OMEXEHHS TPOMASTHCHKUX MPaB CTAIM HOPMOIO. Y mepion 3
1948 mo 1989 pik me miBMUIbHOHA JIOJEH eMITpyBalu 3 KpaiHM uyepe3 MOJITUYHI
IPUYMHU.

HaiiGinpin xBui emirpamii BigOymucs micis npunymeHHsa [Ipa3pkoi BecHU y
1989 porti, Koau paasgHCHKI Bifichbka BBIHIUIM 10 YexocimoBauunHH. THCSYl JTHOICH
BTeKIM 10 ABcTpii, HiMmeuunnu, Kanagu Ta iHImUX KpaiH, ¢ BOHU MOIJIM 3HAUTH
MOJIITHYHUN TTPUTYJIIOK.

[licns mamiHHS KOMYHICTHYHOTO pexumy B 1989 pomi Oarato emirpaHTiB
noBepHyJuCsA 10 YexocroBauurWHU, MPUBHOCAYM 3 COOOIO0 HOBI 3HAHHS, JOCBIJ Ta
kamitan. lle copusuio BiTHOBICHHIO KpaiHM Ta 11 iHTerparmii 10 €BpONEHCHKOI
crnibHOTH. BomHouac UexocmoBauunHa ckacyBajia OOMEKEHHS 11010 IMMITparlii, 1o
IPU3BEJIO A0 3pOCTaHHA KIJIBKOCTI 1HO3EMIIIB y KpaiHi. B meii yac Yexis ctana OuIbII
BIIKPUTOIO Il 30BHIMIHBOTO CBITy. lleit mepion, Bigommii sik OxcaMuTOBa
pPEBOJIIONISE  O3HAMEHYBaB COOOI0 KIHEIb MECATWIITh MOJITHYHUX perpecid Ta
€KOHOMIYHOI 130J1s11ii. BiAKpHUTTS KOpJOHIB Ta miOepanizarisi eKOHOMIKA CTBOPHIN
HOB1 MOJIMBOCTI JUIsI PO3BUTKY KpaiHu. Uexis moyana akTUBHO 1HTErpyBaTUCA B
€BPOIEHUCHKY Ta CBITOBY CHIJIBHOTY, IO CHPHUSIIO 3pOCTAHHIO 1HTEpECy A0 KpaiHW 3
OOKy 1HO3eMIIiB

3 yacy mpueaHanHs o €Bpomeiicbkoro Corozy B 2004 poui Yexis crana
OpUBAOJIIMBUM MICHEM JJIsl €KOHOMIYHUX MITPAHTIB 3 1HIIMX €BPONEHCHKHX KpaiH.
UnenctBo B €Bpornerickkomy Coto3i mpuHecno YUexii He Juie eKOHOMIYHI BUTOH,
ajie ¥ 3poOuiu 11 YaCTHHOIO €MHOTO €BPOIECUCHKOT0 pUHKY mpaiii. [le o3Havao, 1o
TPOMAJSHA  IHINMUX  KpaiH-uiieHiB  €Bpomeiickkoro Cowo3y MOTJIM  BUIBHO
nepecyBatucsl Ta mpaimroBatd B Uexii 60e3 HEOOXiIHOCTI OTPUMYBATHU CIEIIAIBHUX
JI03BOJIIB.

3a ganumu MiHicTepcTBa BHYTPIMIHIX cnpaB Yexii, KUIBKICTh IMMITPAHTIB y
KpaiHi 3pocna Ha 6,5% 3 2019 poky, 110 O0y10 3yMOBII€HE CTab1IbHOIO €EKOHOMIKOIO,

BUCOKHUM piBHCM KUTTA Ta MOXKIMBOCTAMM AJIA IpalCBIallITYBaHHA. Yexisa mae OJdHUH
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3 HAWHIKYUX PiBHIB 06e3pobiTTs B €Bpomi. Kpim Toro, kpaiHa mpomnoHye BHCOKHIA
PIBEHb COLIAJBLHOTO 3aXHUCTY, JOCTYIl JO SKOCTI OCBITH Ta OXOPOHH 3J0POB’S, IO
TaKOX MPUBAOJIIOE€ IMMITPAHTIB.

Immirpantu B Yexii mpamor0Th y PI3HHUX CEKTOPaxX EKOHOMIKH, BKIIFOYAIOYH
OyIBHUIITBO, MPOMUCIIOBICTh, cepy mociayr Ta iHdopmamiiiHi TexHosorii. Boru
3alOBHIOIOTH BAaKaHCIi, SKUMU Majo I[IKABISATHCS MICIEB1 JKHUTENl, L0 CHpPUSE
€KOHOMIYHOMY 3pOCTaHHIO Ta PO3BHUTKY Kpainu. Hampukian, Oarato ykpaiHIliB
OpalioTh y OyIiBEeNbHIM Tanmy3l, JIe clocTepiraerbcs AePiuuT podoYOoi CHIIH.
B’eTHaMcbka rpomMaa, sika € OAHIE0 3 HAOUIBIIMX IMMITPaHTChKUX Tpomay y Yexii,
aKTUBHO 3alMa€ThCS MIAMPUEMHHUIIBKOIO AISUTBHICTIO, BIAKPUBAIOYM MarasuHu Ta
pEeCTOpaHu.

KpiMm exkoHOMIYHUX MirpaHTiB, Yexis TakoX MPUBAOIIOE CTYJCHTIB 3 IHIIUX
KpaiH, SKI MPUDKIHKAIOTh IS OTPUMAHHA BUIIOI OCBITH. YeChbKi YHIBEPCUTETH
IPOINOHYIOTh BUCOKHWWA pIBEHb OCBITU Ta IIMPOKUN BHUOIp IpOrpaMm aHIIiHCHKOIO
MOBOIO, IO POOWUTH IX MPHBAOIMBHMHM IS 1HO3EMHHMX CTYJSHTIB. barato 3 HHX
3anumIaloThest B Uexii micas 3BepIICHHS HaBYaHHS, 3HAXOJI4Yd pOOOTYy Ta
IHTErpyBaTUCh y MICIIEBE CEPEIOBUIIIE.

Immirpaiiist Takok Mae KylIbTypHUH BIUIMB Ha Yexito. IMMIrpanTi mpuBHOCSTH 3
co00I0 CBOI TpaauIlii, MOBY Ta KyJbTypy, 30aradyyroyud 4YeChbKE CYCIUIbCTBO.
Hampuknan, y Ilpa3i MmokHa 3HalTH pecTOpaH 3 KyXHSAMHU PI3HHX paiH CBITYy, IO
poOUTH MICTO 111€ O1IbII MPUBAOIUBUM JUIsSI TYPUCTIB Ta MICHEBUX KUTEIIB.

OpHak IMMIrpanis TakoK CTBOPIO€ NIEBHI BUKIMKH. [HTErpaiiisi HOBONpUOYIUX Yy
CyCHUIBCTBO BHMAara€ 3yCuiib 3 OOKy ypsay Ta TPOMAJChKUX  OpraHizaiii.
HeoOxinHo 3abe3neunTd AOCTYN IMMITPAHTIB JO OCBITH, OXOPOHU 3JI0pPOB’S Ta
COLIIaJIbHUX TMOCIYT, a TAKOX CIPHUATH IXHbOMY MpalleBIAIITyBaHHIO Ta COLIaIbHIN
iHTerpaii. Ypsa UYexii akTHUBHO TpaIfoe HaJ IUMH TUTAHHIMH, PO3POOJISIOUH
OpOrpaMu MiATPUMKH IMMITPAHTIB Ta CIIPUSAIOYM iXHIN 1IHTErpallii.

Axmo 3BepHyTHCA 10 cydacHOi emirpauii 3 UYexii, TO BOHa 3aJUIIAETHCS
BOXJIMBUM acrekToM aemorpadiunaux 3miH. 3a nanumu OOH, y 2020 porti 6;113bK0

2,5 MiIbiloHa 4eXiB NPOXKMBAJIM 3a MeXaMu KpaiHu. OCHOBHUMM HampsIMKaMu
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emirpauii € Himeuunna, Asctpis, CLIA ta Kanana. barato 4yexiB nepeiXaarwTh 10
UX KpaiH JJi1 OTpUMaHHS BUIIOI OCBITH a0o0 Ay poOOTH y BUCOKOTEXHOIOTTYHUX
rajiyssix, Takux sk 1HdopmarlliiiHi TeXHOJIOrli, HayKa Ta JociikeHHs. Kpim Toro,
CIIA Ta Kanaga mpomoHyOTh pi3HOMaHITHI POTpaMu JIJIsl IMMITPAHTIB, 1110 CIIPHUSIE
iXHIM 1HTErparii Ta aganTalii 10 HOBOT'O CEpeIOBHUIIIA.

HiMeuunHa € oqHUM 3 HaWMOMYJIIPHIMINX HANPSIMKIB JIJIs1 YECHKUX €MITPAHTIB.
Ile 3ymoBneHo reorpadignoro Onm3bKicTIO. CIUIBHOK ICTOPI€0 Ta BUCOKUM PiBHEM
ekoHoMIyHOro po3BuTKy @PH. barato uexiB 3HaxoAsThb poOOTY B HIMEIBKHX
KOMIIaHISX, OCOOJIMBO B Tally3siX, A€ CIIOCTEPIraeTbesa AeiuuT poOOUOi CHUIIH, TAKUX
K 1HXKEeHepis, MeaunuHa Ta iH(opmamiitai texHosorii. Kpim Toro, Himeuyunna
IPOIOHY€E BUCOKUU PpIBEHb COLIATBHOTO 3aXUCTy Ta SKICHY CHUCTEMY OCBITH, IIO
poOuTH ii IPUBAOIUBOIO IS CiMEl 3 TITHhMHU.

ABCTpIs TaKOX € MOMYJIIPHUM HAMPSAMKOM JUIsl YEChKUX eMirpaHTiB. BimeHcbka
KyJbTypa, CHUIbHA ICTOPIS CHPHUSIOTH JIETIIINA 1HTErpamii 4YexiB y aBCTpIiChKe
cycmniibcTBO. barato uexiB mpaimoioTh y cdepi Typusmy, TOTETLHOTO Oi3Hecy Ta
00CITyroByBaHHS, Jie¢ BOHM MOXYTh BUKOPHUCTOBYBAaTH CBOi MOBHI HABHYKH Ta 3HAHHS
KyJIbTYPH 1HIITNX HAPOIIB.

BaxnuBo 3a3HaunMTH, 110 OaraTo 4YexiB, SKI eMIrpyBaiH, 30epiraroTh TiCHI
3B’SI3KM 3 OaThbKIBLIIMHOIO, MIATPUMYIOUM KYJbTYpHI Ta €KOHOMIYHI 3B’SI3KM. BOHH
9acTO HAJCHUJIAIOTH Tporr B Yexiro, MO CIpuse eKOHOMIYHOMY PO3BUTKY KpaiHH.
Kpim TOro, dechki eMIrpaHTH aKTHUBHO WIATPUMYIOTh KYJbTYpHI Tpajauilii,
oprasizoByrouu (hecTuBalll, MUCTELbKI 3aX0/M Ta 3ycTpiui aiacnopu. Lle nonomarae
30epiratu HaIlOHAIBHY 1ICHTUYHICTh

bararo uexiB, siki eMirpyBajiy, TaKOXX MOBEPTAOThCA A0 Uexii micis MeBHOTO
nepioly TPOXKUBAHHS 3a KOpAOHOM. Hampukmanm, Ti, KOTpl TMpamoBad Yy
BUCOKOTEXHOJIOTTYHHMX TaTy3sIX 32 KOPJIOHOM, ITOBEPTAOTHCS 10 Uexii 1y BIIKPUTTS
BJacHOro Oi3Hecy abo st poOOTH B MICHEBUX KOMIIAHISX, IO CHPHUSE PO3BUTKY
1HHOBAIIIM Ta TEXHOJIOT1M y KpaiHi.

Takum yrHOM 3pOO0JIEHO BHCHOBOK, IO IMMIrpallis Ta eMirparisi € BaXJ IMBUM

CKJIQZIOBUM 1ICTOpli Ta cydacHoro po3BuTky UYexii. LI mpouecu BIIMHYIM Ha
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nemorpagiyHuil CKJIaJl, EKOHOMIKY Ta KyJbTypy KpaiHu. CyyacH1 TEHJIEHUIi CBI4aTh
PO 3POCTAaHHS IMMIrpariii, mo poouTh Yexiro Ba)XJIUBUM TPAH3UTHUM ITYHKTOM JJISI
MITPAHTIB. BOAHOYAC €MIrpamis 3ajJMIIA€ThCA 3HAYYyIIUM siBulieM. Baxmuo, o0
ypsii TIPOJIOBXKYBAB MPAIIOBATH Ha PETYIIOBAHHSM IMX MPOIIECIB, 3a0e3MeUyrdn
OaylaHC M1XK 3aJTy4EHHSM HOBHUX MPAIIBHUKIB Ta MATPUMKOIO BJIACHUX TPOMAJISH.
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OO MUTAHHSI MHOXKWHHOI'O TPOMAJISTHCTBA B YKPAIHI:
AKTYAJIbHI 3MIHHA B 3AKOHO/JJABCTBI

['poMaAsHCTBO € OJHMM 3 KJIFOYOBHMX MPABOBHX 1HCTHUTYTIB, 110 BU3HAYAETHCH,
SK TIPABOBUH 3B’ 430K MIXK (PI3UYHOIO0 0C00010 1 YKPATHOIO, 1110 3HAXOJIUTh CBiil BUSB Y
ix B3aeMHUX TmpaBax Ta 000B’s3kax [1]. CraHOBIEHHS I1HCTUTYTY TPOMAJITHCTBA
HEPO3PUBHO TMOB’si3aHe 3 (HOPMYBAHHSIM HOBITHBOI YKPaiHCHKOI JEP>KaBHOCTI,
napaselbHO 3 SKUMH BiAOYBA€ThCS 1 PO3BUTOK MHOXXKMHHOTO TPOMAJSHCTBA, IO
BiI0Opakae mpaBoBi peanii cyyacHoi Ykpainu. [Ipore anani3 4yuHHOT HOPMATHBHO-
npaBoBOi 0a3M CBIJYUTH MPO HASIBHICTh 3HAYHUX MPOTaJIMH Y 3aKOHOJIaBCTB1 Y KpaiHu
IIOJ0 BPETYJIIOBAHHS NUTaHb MHOKMHHOIO TIPOMAJSHCTBA. 30KpEMa, BIJACYTHE
BU3HAYEHHS MOHATTS OinmarpusMmy B 3akoHl Ykpainu «IIpo rpomansHcTBOY,
HATOMICTb Cepel] IPUHLMIIIB JEPKaBHOI MOMITHKHU Yy 11 cdepi BIACYTHIN 1 MPUHLHUIT
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HEJOMYCTUMOCTI BUTIAJKIB MHOKHHHOTO TPOMAISHCTBA. AKTYyalbHICTh JaHOI TEMU
MJCHIIOIOTh Cy4YacH! BHUKJIMKHU, AK1, HA Kajb, MOCTAJIW IEpej] HAIIOK AEP’KaBOIO,
30KpeMa BiifHa, MacoBa eMirpailis, NpPUMycoBa MACMOPTH3allisl Ha OKYNOBaHUX
TEPUTOPISAX Ta HEOOXIIHICTh 3aTydeHHS MIKHAPOIHOI MIATPUMKH, IO BUMAaraloTh
Heperjsiy YAHHOTO 3aKOHOJABCTBA MPO TPOMAISHCTBO. AJKE YKpaiHChKa MpaBOBa
CUCTEMA J0CI TOTPUMYETHCS TMPUHITUITY €IAHOTO TPOMAISHCTBA, IO CTBOPIOE TIEBHI
OOMEXEHHS JUIsi MUTBHOHIB yKPAiHIIIB 3a KOPJAOHOM Ta THUX, XTO TMparHe OTpUMATH
IPOMAISHCTBO YKpaiHHU.

MHOXHHHE TPOMAITHCTBO MOXHA BU3HAYNUTH K OCOOJIMBE TIPABOBE MOJIOKCHHS
JIOJIMHA OJHOYACHO B TPOMAJISIHCTBI JBOX, a00 Ounbimie aepkaB. IIyHKT © crarTti 2
€BponenchbKoi KOHBEHIIII PO TPOMAASHCTBO TPAKTy€E MHOKMHHE TPOMAJSIHCTBO SIK
HasBHICTH B OJIHIET 0COOM OJHOYACHO I'POMAISHCTBA IBOX, YW OlIbIIe AepkaB [2].
MHOXWHHE TPOMAJSIHCTBO, SK CBUIUYUTH 3apyOiKHUN JOCBiA B IbOMY ITMTaHHI
BUHHMKA€ 3 PI3HUX IIJICTAB 00 €KTUBHOrO Ta cyO’eKTHBHOro xapakrtepy. Illomo
00’€KTUBHHMX TIJCTaB, TO BHIQJKA MHOXXHHHOTO TPOMAJSHCTBA MAalOTh MICIC
BHACJIIZIOK PI3HOMAHITHOTO BHPIIICHHS 3aKOHOJABCTBOM OKPEMHUX JEp)KaB IMHUTaHb
10710 HAOYTTS Ta BTPATH TPOMAISIHCTBA. MHOXUHHE TPOMAJSHCTBO € PE3yJIbTaTOM
KOJI31i 3aKOHIB MPO TPOMASHCTBO PI3HHUX JIEepkKaB, akKe HOTO CKJIAJIHA MPUPOA
YTPYAHIOE BHUPOOJICHHSI 1O HBOTO €IWHOTO CTaBIICHHS B JepXkaBax 3 pPI3HUMH
PAaBOBUMHU CHCTEMaMH Ta TPABOBUMHU KyJIbTypaMmH, IO OOTsDKye (opmyBaHHS
€JIMHOTO CTaHJApPTy B KOHTEKCTI WOro peryaMmenTarii. [TiqTBepkeHHSIM 4Oro CIyTrye
TyMKa, 10 HaBiTh 3a00pOHY BOJOMAITH JABOMa 1 OUIbIIE TPOMAJSHCTBAMU PIZHUX
JIep>)kaB HE MO’KHA BIAHECTH /O HOPMH TMO3UTHUBHOTO MDKHAPOJHOTO IpaBa, ii
MIBUAIIE MOXHA KBadipiKyBaTH SK TMOCTYJAT BIAMOBIAHOI MPaBOBOi MOJITUKU
nepxkaBu [3, c¢. 45]. Ormxke, MOXHA 3pOOMTH BHCHOBOK, IO 3aKpIIUICHHS B
3aKOHOJIABCTBI JIEAKUX JIEP>KaB TaK 3BAHOTO MPHUHIIUIY «HEBU3HAHHS MHOKUHHOTO
IPOMAJITHCTBA», O3HAYA€ BUKITFOYHO HEBU3HAHHS HOTO MTPAaBOBUX HACIIIKIB.

CaMe TakuM LIISXOM JOBIUi yac a1 Ykpaina. Tak, B YKpaini opiluiiHO He
BU3HAETHCS MHOXKMHHE TpoMajsHcTBO. Bimmosimgno no crarti 4 Koncrurymii

Vkpainu, B KpaiHi ICHY€ €IMHE T'POMAJSHCTBO [4], HE3aJIEKHO BiJ TOTO, YU Mae
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JIOAMHA MACTOPT 1HIIOT Kpainu. OJHaK B 3aKOHOJAABCTBI HEMA€E MPSIMOi 3a00pPOHU Ha
BOJIOJIIHHS APYTUM IAacIIOPTOM 1 BIJIMOBIAAIBHICTB 3a II€ TAKOX He mepeadadeHa (3a
BUHATKOM JICSIKUX NYyOMIYHUX CIy>KOOBLIB, IS SKUX 1€ € MiJCTaBO s
3BUIbHEHHS). ToMy Ha mpakTuill Oarato yKpaiHIIiB MawTh JBa abo OuibIe
IPOMAJISTHCTB, X04a O(DIIiiHO 11e He BU3HAETHCS.

[lepeBakHa OUIBIIICTh 3aKOHOJABYMX IHINIATUB 3 MHUTaHb MHOXXHUHHOTO
TPOMAISIHCTBA HE Tependavaiia HOBUX JIEBUX MEXaHI3MIB PEryJIlOBaHHS BHITAJKIB
BUHUKHCHHS MHOXMHHOTO TPOMAJSHCTBA B TpoMaasH YKpaiHn Ta He Oya
HampaBjieHa Ha PO3B’s3aHHS MPOOJIEMH IIOAO0 YIOCKOHAJICHHS MUTaHb OB’ SI3aHUX 3
HAOyTTSM, Y MPUIUHEHHSIM TpomaasHcTBa Ykpainu. [Ipore, cTaHOM Ha ChOTOJHI,
VYkpaiHa CTOITh Ha MOPO31 3HAYYLIMX 3MIH, SIKI MOXYTb KapJWHAIbHO 3MIHUTH
CTaBJICHHA J0 MHOXKHHHOTO TPOMAJISIHCTBA Ta B IIJIOMY TpaHC(HOPMYBATH KOHIIEIIIIO
rpoMajsiHcTBa B kpaiHi. 17 rpynusa 2024 poky BepxoBna Pamga Ykpainu yxBanauia B
NEepIIOMY YHMTaHHI NPE3UACHTChKHA 3aKkoHONpoekT Nell1469 [5], sxuii nepeabauae
MOJJIUBICTh [IJII TPOMaasiH YKpaiHM Ta 1HO3EMIIIB MaTH KiJIbKa TPOMAJSHCTB 3a
neBHUX yMOB. OCHOBHMMH TIOJIOKCHHSMH JIAaHOTO JOKYMEHTY €: 30€peKCHHS
TPOMAISIHCTBA TIPU HAOYTTI IHIIOTO, CHPOIICHA MPOIEAypa I OKPEMHX KaTeropii
oci0 B HaOYTTI yKpaiHCHKOTO TPOMAJSTHCTBA Ta BUMOTH IIOAO 3HAaHb MpO YKpaiHy.
3riHO TOJOXKEHh 3aKOHOMPOEKTY TPOMAISHU YKpaiHd 3MOXKYTh OTPUMYBATH
TPOMAJISIHCTBO IHIMUX JepkKaB Oe3 BTpaTH YKPaiHCHKOTO, a 1HO3eMIllI — HaOyBaTH
yKpaiHCbKe TPOMaJISTHCTBO 0€3 00O0B’SI3KOBOI BIZIMOBH Bijl CBOTO mornepeaHboro. OaHax
IIe CTOCYBAaTUMETKCS JIMIIE TPOMAJSH TIEBHUX KpaiH, Mepellik skux Oyae BU3HAYEHO
oKkpeMHM 3akoHOM. [IpoTe, BOaYaeThCss OUEBUIHUM, IO BIACYTHICTH IBOTO MEPENIKY
Ha MOMEHT pO3IJIsAy 3aKOHONPOEKTY, YCKJIQJHIOE OIlIHKY HOro MpakKTUIHOTO
3aCTOCYBaHHS Ta MOTEHIIMHUX HachiAkiB. Takox 3 TekcTy 3akoHompoekTy Nel1469
BUIUIMBAE, 10 1HO3EMIII, 5IKI Opalii ydacTh y 3aXHCTI YKpaiHu abo HajaBalid 3HAYHY
niaTpuMKy 30poiiHuM Cunam YKpaiHd, MaTUMyTh CHPOILEHY MpOLEnypy HAaOyTTS
YKpaTHCHKOTO TpoMaasHCTBA. Kanaumatu Ha OTpUMaHHS YKPaTHCHKOTO TPOMAISTHCTBA
MOBUHHI OyJyTh MIATBEPAWTH 3HAHHS YKpaiHCbKoi MOBH, ictopii Ta KoHcTuTyti

VYkpainu nUIsIXOM CKJIaJIlaHHS BiAMOBIIHUX 1CTIUTIB.
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Hapa3i 3aKOHONpOEKT MPOMIIOB MpOLELypy MEpLIOr0 YWUTaHHSA 1 JUI MOro
OCTaTOYHOT'O YXBAJICHHSI HEOOXIJTHO MPOUTH MpOLEypy APYroro YUTAHHS Ta IMiAMNKUC
[Ipesuaenta Ykpainu. BaxinBo 3a3HaunTH, 1110 HABITH MICJIS MOXJIMBOTO YXBAJICHHS
IILOTO 3aKOHOMPOEKTY, 3aJMINAETHCA HE3MIHHUM ToM (dakt, mo KoHcturytis
VYkpainu nependavae enuHe TPOMAASHCTBO, TOMY MPaKTHUYHA peaji3allisi MojJ0KeHb
OpO0 MHOXHHHE TPOMAJSHCTBO BHMaraTUMe TOJAaTKOBUX HOPMAaTHBHUX aKTiB Ta
y3rOJDKEHHSI 3 MIKHApOAHUMHU jgoroBopamMu. OKpiM TOro, JesKl TOJOKCHHS
3aKOHOTIPOEKTY MOXYTh MPU3BECTH IO BTPATH IPOMAASIHCTBA YKpPaiHU MEIITKAHISIMU
TOT, siki Oynu 3MyIIE€HI OTPUMATH MACIOPTH 1HO3EMHUX JEPKaB, 110 CYyNEPEUNTUME
MDKXHAPOJHUM HOPMaM I0/I0 3aXUCTY MpPaB JFOJIMHU.

VY mincymky 3akoHonpoekT Nell469 € BaxiuMBUM KpPOKOM y pedopMyBaHHI
IHCTUTYTY TPOMAISTHCTBA B YKpaiHi, MpoTe MOTpeOye MeTaabHOTO TOOMPAIIOBAHHS
Ta BpaxyBaHHS NOTCHIIWHMX PHU3MKIB IS 3a0e3MedeHHs IMpaB Ta IHTEPECIB yCIX
IpOMaJIsiH, 3 OJHOrO OOKYy, Ta KOHCTUTYLIMHUX HOPM 1 MIKHApOAHUX 3000B’S3aHb
VYkpaiau, 3 iHmoro. [IpudiHATTS Takoro 3aKOHOMPOEKTY IMIOAO 3a0e3MMEeUCHHS
pearmizamii mpaBa Ha HaOyTTs Ta 30€peKEHHS TPOMAISIHCTBA YKpaiHU B IIJIOMY,
3a0€3MeUnTh BTUICHHS €BPONEHCHKUX NPHUHIUMIB (YHKIIOHYBAaHHA 1HCTUTYTY
TPOMAJITHCTBA, CHPHUATUME YJOCKOHAJICHHIO JIEPKABHOI TONITUKH Y  cdepi
IPOMAaJITHCTBA 3 METOIO 3a0€3MeYeHHs] YMOB JJIsl TOBEPHEHHS TPOMaJIsiH Y KpaiHu, sKi
BUMYIIICHO TIOKWHYJIM TEpPUTOpit0 YKpaiHu dYepe3 30poitHy arpecito Pociiickkoi
Oenepanii npoTu YKpaiHu, 30€peKeHHs HUMU TPOMAJSHCTBA YKpaiHM, a TaKOX
PO3IIMPEHHS] MOXJIMBOCTEH i HAOyTTS TPOMAAsSHCTBA YKpaiHU JEIKHUMH
KaTeropisiMi 1HO3EMIIIB Ta 0Cci0 0e3 rpoMaJITHCTBA.

OTxe, 3ampoBaPKEHHSI MHOKMHHOTO TPOMAJITHCTBA CTaHE MTO3UTUBHUM KPOKOM
JUTSI TIOCWJICHHS 3B’SI3KIB 3 J[1aCMOPOI0, €KOHOMIYHOTO PO3BHUTKY Ta €BPOIHTErpAIlii.
[Ipote, 3aKOHOAABINIO CITiJ] BPAaXOBYBATH, 110 TakKi 3MiHM MOBHHHI OyTH CIPSMOBaHi
Ha aJanTalfilo yKpaiHCHKOTO 3aKOHOJABCTBA /0 Cy4YaCHHX pealiiii Ta 1HTerpaimirmo 3
€BPOMNEHCHKUMU CTaHIAPTaMU y c(hepi rpoMaasHCTBA 1 CyIPOBOIKYBATUCH YITKUMU
MEXaHI3MaMH KOHTPOJIO JUIsi YHUKHEHHS PHU3MKIB I HalllOHAJIbHOI Oe3neKku Ta

CYBEpPEHITETY YKpaiHH.
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MPABOBE PEI'YJIIOBAHHS AKAJIEMIYHOI JOBPOYECHOCTOCTI

AkazieMiuHa JOOpOYECHICTh BUHUKIIA K BIJIMOBIIb HAa MOTPeOy 3a0e3reueHHs
BUCOKUX CTaHAApTIiB B OCBITHROMY Ta HayKOBOMY cepeaoBuiax. CTBOpPEHHS
KYJAbTYpH aKaJeMIuyHOI JTOOPOUYECHOCTI € CKJIQJIHUM TMPOIEeCOM, SKHH BHUMAarae

AKTHBHOI y4acTi BCIX 3alllKaBJICHMX CTOPIH, a caMe HeoOX1AHOI HOpMaTHBHOI 0asw,
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y3TOJPKEHOT TOJIITUKY 3 TTPAKTUKOI0 BUKIIAJIAHHS T4 HABUAHHS, €(PEKTUBHOI PO3POOKH
1 BIIPOBAPKEHHSI HOBUX OCBITHIX IT1IXO/IB.

HopMaTuBHO 3aKkpimyieHOro MOHATTS akajgeMiyHa JOOpOYECHICTh MH
orpuMmanu Tibku B 2017 pormi. A 10 mOTO MOXHA 3BEPHYTHCH 10 ETW4yHOTO
KOJIEKCY YYEHOro, SKUW MJIACHO € BaXJIMBUM KPOKOM JI0 3a0e3MeueHHs
aKaJeMIuyHOi 100podecHOCTI. ETHUHUI KoJeKC y4eHOro YKpaiHu — L€ TOKYMEHT,
SAKAW BU3HAYa€ MOPAJIbHI Ta €TUYHI NPHUHIUINH, SKUMU MalTh KepyBaTHCS
HAyKOBIl y CBOiil mpodeciiiHiil aisubHOCTI. BiH cnpusie popMyBaHHIO BUCOKHX
CTaHJApTIiB HAyKH Ta 3abe3reduye AOBIpY 1O HaykoBoi cuiapHOTH [2]. OmHi 3
OCHOBHHX IOJIO)KEHb E€THUYHOTO KOJEKCY YKPaiHChKOTO YUYE€HOTO BKIIOYAIOTh:
YECHICTh Ta A00pOYecHICTh: BueHi MoBUHHI OyTHM 4YECHUMH Yy CBOill poOOTI,
YHUKATHU IU1ariaty, ¢anbcudikaiii pe3yabTaTiB 1 MaHinynsaniid 3 naaumu. CaMoro
BU3HAUCHHS MOHATTS akaJeMiuHa JOOPOYECHICTh B KOJEKCI MU HE 3HaiiIeMo, aye
y 31 3MICTI JOKYMEHTa B)KE 3p03YMLJIO 1110 BOHO €.

AKkaneMiuHa JOOpOYECHICTh SIK 3aKpillJIeHe B HAIIOHAIBHOMY 3aKOHOJABCTI
HNOHATTS 3’ 4BWIIOCh B BepecHl 2017 poky micis yXBaJIeHHS HOBOI pellakiliii 3aKoHy
VYkpaiau "[Ipo ocBiTy". Came B 1IbOMY 3aKOHI 3a3HAYEHO, IO 3acajaMu Jep>KaBHOL
MOJITUKH Y cepl OCBITH Ta OJHUM 3 MIPUHIIUITIB OCBITHHOT JiSTILHOCTI € aKaJieMidHa
noOpoyecHiCTh.  BiAmoBiAHO 10  BHUINE3a3HAYEHOrO0  3aKOHY  AKaJeMiuHa
TOOpPOYECHICTh — 1€ CYKYIHICTh C€THYHHX TMPHUHIUIIB Ta BU3HAYCHHUX 3aKOHOM
NpaBWI, SKAMH MarOTh KEPyBaTHCS YYaCHUKH OCBITHBOTO TIPOIECYy TijJ dac
HABYaHHS, BUKJIAQJAHHS Ta MPOBAIKEHHS HAyKOBOI (TBOPUOI) AISUIBHOCTI 3 METOIO
3a0e3MedeHHs] JIOBIpM JO pE3yJibTaTiB HaBYaHHS Ta/ab0 HAayKOBHX (TBOPYHUX)
JocsTHEHb [1].

3a3HadyeHa CTaTTs TAaKOX mepeadadac: JOTPUMAHHS aKaJgeMidHOi JOOPOYECHOCTI
NeJaroriYHUMH, HayKOBO-TIEIarOTTYHUMHY Ta HAYKOBHMH TaK 1 37100yBadyaMH OCBITH;
nepepaxoBaHO IO caMe€ BBAXKAETHCSI MOPYIICHHSIM aKaJeMIYHOI JTOOpPOYECHOCTI Ta
BUJIM AKaJEMIYHOI BIJMNOBIJAIBHOCTI 3a $SKI MOXYTb OYTH MPUTATHYTI SIK
NeJIaroriuyii, HayKOBO-TIEIAaroriydHi Ta HAyKOBI MpPAIliBHUKHU 3aKJajiB OCBITH TaK 1

3100yBayl OCBITH 3a MOPYILICHHS aKaJIeMI4HOi JI00pPOYECHOCTI.
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3aragoM HOPMaTHUBHO-TIPAaBOBE 3a0€3MEUYeHHS BIPOBAIKECHHSA MPUHIUIIB
akaJeMiuHoi goOpouyecHOCTl B YKpaiHi CKIamaeTrhecs 13: - 3akoHy Ykpainu «IIpo
OCBITY»; - clielliaJbHuX 3aKoHIB YKpainu «[Ipo Buiry ocsity», «IIpo npodeciiiny
ocBiTy», «IIpo daxoBy mepenBuiry ocBiTy», «lIpo 3arambHy CEpemaHIO OCBITYY,
«IIpo momkineHy OCBITY», «IIpo mozamikiibHy OCBITY», 3akoHy Ykpainu «IIpo
HAayKOBY Ta HAyKOBO-TE€XHIYHY [ISJIBHICTBY»; - HOpMaTtuBHUX akTiB KaOiHery
MinicTpiB YKpainu, IEHTpaJbHUX OPTaHIB BUKOHABYOI BJIAAH, IO MAIOTh y cdepi
CBOT'O MIANOPSAKYBaHHS 3aKjaJd OCBITH Ta/ab0 HAyKOBI YCTaHOBH; - CTaTyTIB Ta
IHIOMX BHYTPIMIHIX HOPMAaTUBHUX JOKYMEHTIB (KOJEKCH 4YecTi, mpaBuja
BHYTPIIIHBOTO PO3MOPSJKY, MPOLEAYPHU MPUUHATTS PIlIEHb 3 MUTaHb 1IMOBIPHUX
MOPYIICHb aKaJeMIYHO1 JTOOPOYECHOCTI TOIIO) 3akjaJiB OCBITM Ta HAyKOBHUX
YCTaHOB.

8 ciunst 2024 poky O0yB peectpoBanuit mig Ne 10392 mpoekt 3akoHy YKpainu
"IIpo akagemiuHy J0OpoUYecHICTh". 3a pe3yiabTaTaMu PO3IJSAy B MEPUIOMY YUTaHHI
BepxoBna Pana Ykpainu npuiiHsiia iloro 3a ocHoBy B uepBHS 2024 poky. llei
3aKOHOIPOEKT MAa€ Ha METi MiIBUIIMTH PIBEHb KYJIbTYPH B YCIX 3aKJIaJlax OCBITH Ta
HAYKOBUX YyCTAaHOBAaX, YTBEPJAUTH IIIHHOCTI akKaJeMidyHOi J0OpOYECHOCTI, SK B
aKaJIeMIYHOMY CEpEeJIOBHUII, TaK 1 B CYCHIJILCTBI 3arajioM. BiH BuU3Ha4Ya€ OCHOBHI
OPUHIMOM Ta MpaBUiia aKaJeMIYHOI J0O0pOYECHOCTI, HUISIXU ii 3a0e3nedeHHs, a
TaKOX MOPYIICHHS Ta CAaHKII1 32 HUX.

AkasieMigyHa JOOPOUYECHICTh Ma€ CX0i 0a30B1 MPUHIUIIA B YChOMY CBITI, ajie
il MpakTHUYHE 3aCTOCYBaHHS Ta PEryJIOBaHHA MOXYTh BIIPIZHATHUCS B PI3HHUX
kpainax. I[i BimIMiHHOCTI BiOoOpakatoTh PI3HOMAHITHICTh MIAXOIIB Ta KYJIbTYPHHUX
KOHTEKCTIB, B SIKUX ICHY€ akaJieMiuHa JoOpodecHICTh. BaxxnuBo mam'staTtu, 1o B
Oynp-sKiii KpaiHi OCHOBHAa MeTa akKaJeMIuyHOl T0OpOYEeCHOCTI — 3abe3MmeunTu
YECHICTb, MPO30PICTH 1 CIPABEAJIUBICT B OCBITHBOMY Ta HAYKOBOMY CEPETOBHIIIL.

AkazieMiuHy JOOpOYECHICTh MOKHA BU3HAYUTHU SIK «BIJMOBIIHICTH €TUYHUM 1
npodeciiiHuM NpUHOMIAM, CTaHAapTaM, M[pPaKTUKaM 1 Y3TO/UKEHIH cucTeMi
I[IHHOCTEH, SIKa CITY>KUTh KEPIBHUILITBOM JJIsSI IPUHHATTS PIIICHDb 1 BXKUTTA 11 y cepi

OCBITH, TOCJIIPKEHb 1 CTUTICH 1M [3].
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Oaun 13 HallKpauux CrIoco0iB MIATPUMYBATH aKageMIuHy J0OPOYECHICTH
cepell YYaCHUKIB OCBITHBOT'O IMPOLECY € CTBOPEHHS KYJbTYpU aKaJeMIdHOL
n00poYecHOCTI Ha BCIX piBHAX OCBITH. CTBOPEHHS KyJIbTYpH aKaJeMi4HO
TOOPOYECHOCTI e CKJIAJHUM, JOBrUM 1 OaraTorpaHHMH NUISX, SKHH MOTpeOye
CHCTEMAaTUYHOTO Ta IIJICHOTO TIiAX0ay. AKajaeMmMidHa J00pOYEcHICTh I
BIJAMOBI1IAJILHICTH KOKHOTO.

Cnucok BUKOPUCTAHHUX JIKepeJI:

1. 3akon Ykpainu «IIpo ocity» (Kuis, 2017 p.) URL: http://zakon.rada.gov.ua/
laws/show/2145-19

2. «<ETnunHnii konexc BueHoro YkpaiHw» IlocranoBa 3arameHux 300piB HAH
VYkpainu 15.02.2009 Ne2 URL.: https://zakon.rada.gov.ua/rada/show/v0002550-09#Text

3. Tauginien¢ L, Gaizauskaité I, Glendinning I, Kravjar J, Ojstersek M, Robeiro
L, Odineca T, Marino F, Cosentino M, Sivasubramaniam S, Foltynek T (2018)
I'nocapiii akagemiunoi gooOpouecHocti. 3BiT ENAI (mepernsinyta Bepcisi), ’KOBTEHb
2018 p. [Hocrymuo ommaiin. URL: https://www.academicintegrity.eu/wp/wp-
content/uploads/2023/02/EN-Glossary_revised_final_24.02.23.pdf

76


http://zakon.rada.gov.ua/%20laws/show/2145-19
http://zakon.rada.gov.ua/%20laws/show/2145-19
https://zakon.rada.gov.ua/rada/show/v0002550-09#Text
https://translate.google.com/website?sl=en&tl=ru&hl=ru&prev=search&u=https://www.academicintegrity.eu/wp/wp-content/uploads/2023/02/EN-Glossary_revised_final_24.02.23.pdf
https://translate.google.com/website?sl=en&tl=ru&hl=ru&prev=search&u=https://www.academicintegrity.eu/wp/wp-content/uploads/2023/02/EN-Glossary_revised_final_24.02.23.pdf

CEKIIA 5. KPUMIHAJIBHE ITPABO TA KPUMIHAJIBHUI ITPOIIEC

Komua Bacuas BacuiaboBuy,

JIBH3 «Yropocbkuii HalliOHAIbHUN YHIBEPCUTETY,
npodecop kadeapu KpuMiHATbHO-TTPABOBOI IMOJIITHKH,
JIOKTOP IOPUIUIHUX HAYK, Tpodecop.

ORCID: 0000 0001 9888 1464

Komua IOaianna BacuiiBHa,
IOpUCT

IJEHTUPIKALIA OCOBHU 3A O3HAKAMM 30BHIINHOCTT I YAC
BOE€HHOI'O CTAHY

[Tin wac mnpoBeneHHs PI3HUX CIITYUX PO3UIYKOBHMX, HEIVIACHUX CIIAYUX
PO3IIYKOBUX /i Ta ONEepaTUBHO-PO3UIYKOBHUX 3aXOJlIB, & TAKOX IIJl Yac pO3UIYKY Ta
3aTpMMaHHI 0Ci0, 3HUKJIMX II11 YaC BOEHHOTO CTaHY, IO MEPEXOBYIOTHCS Bij CIIACTBA
Ta CyJy, IiJl YaC MEIUYHOrO OCBIYBaHHS Ta Npe sIBICHHS ISl BII3HAHHS, IEPEBIPKU
1o o0ikax O0e3BICTI 3HUKJIMX Ta HEBMI3HAHUX TPYIIiB, MPHU MEPEBIPIIl JOKYMEHTIB, 110
NOCBITUYIOTH 0co0y Tomo. OHaK 30BHIMIHICTH IJIOJUHH € JyXKE BaKIHBOIO
1H(OpMaLII€rO M1 Yac pO3CIiAyBaHHs KPUMIHAIBHUX MPAaBOMOPYIIEHb. A po3po0IieHi
Ta JTOCIiPKEHHS, a TaKOXK 3aKOHOMIPHOCTEH BHKOPHCTAHHS ITiJl 9ac PO3CIiTyBaHHS
KPUMIHATBHAX TPABOMOPYIICHb JO3BOJISIOTH BUPIMIMTH 0arato KPUMIHATICTUYHUX
3aBJlaHb, OJIHUM 3 SIKUX €, B TOMY YHCJIi, BCTAHOBJICHHSI OCOOM MTPABONOPYILIHHKA.

HeoOxiaHICTh Yy BCTAaHOBJEHHI OCOOM 3a O3HAKAMHU 30BHINIHOCTI BUHUKAE B
nporeci MPOBEACHHS CHIAYMX PO3NIYKOBHX i, 30KpeMa, Mpea sBICHHI IS
BITI3HAHHS KUBUX 0CI0 Ta TPYyIMiB, MiJ Yac PO3UIYKY 1 3aTPUMAaHHS IM1103pIOBaHUX, a
TaKOX 1] 4ac eKCIepTHOI iAeHTU(IKallll ocoOu 3a (HOTO-B1AC0300paKEHHIMMU.

30BHIIIHICTD JIIOJIMHU CKJIAZIA€THCS 3 €JIEMEHTIB 30BHIIIHOCTI OCOOIMBO 1] Yac
BOEHHOTO CTaHy. TakoXX €JIeMEHT 30BHIIIHOCTI OyAb-siIKa YacTWHA TUIa JIIOJIUHHU,

nertaib, posB QYHKIH ii opranisMy abo HasBHUN Ha JIOJUHI OJAT, 1HII MPEAMETH,
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SIKi BOHA HOCUTH TpH c00i. Bci 03HaKM 30BHINTHOCTI JIFOJIMHU MOYKHA PO3MOJIIIUTH Ha
JIB1 BEJIMKI TPYIH: 116 MOKYTb OYTH BJIacHI Ta CYITyTHI: a) BJIaCHI BJIACTHUBI JIFOAUHI SK
aHaTOMO-010JIOT1YHIM CcyOCTaHLli, 3 ypaxyBaHHSAM ii XKUTTEIISUIBHOCTI: 0) 3arajbHO
Gbi3u4HI, SKi CKJIaal0Th (PI3MYHUIN THI JIOJWHU, 2 CaMe CTaTh, BiK, aHTPOIOJIOTTYHHIMA
THUIT; B) aHATOMI4YHI MOP(OJIOTIYHI O3HAKW 30BHIIIHLOI OYIOBH Tijla JIIOJWHU, WOTO
YaCTHH 1 TOBEPXOHB (Pirypa B I[IJIOMY, T0JIOBA B IJIOMY, BOJIOCCS, OOJIUYUS B I[LJIOMY,
40J10, OpOBH, 0O4i, HIC, POT, TyOH, 3yOH, MIAOOPIIAA, BYXO, IIHs, IJIedi, HOTH, PYKH,
CIMHA, TPYAU Ta 1H.; T') (YHKUIOHAIbHI NpOsSiBU (YHKIINA OpraHi3my JIIOJIMHH, IO
3a0e3mneuye NMeBHI CTOPOHU ii dKUTTEAISUIBHOCTI Ta B3aEMO/IIIO 3 CEPEIOBUILIEM MTOCTaBA,
X0/J1a, )KECTHKYJISIIS, MiMiKa, MOBa, CIIOCIO MaHepH, TTOBEIHKA, 3BHYAi Ta 1H.

CynyTHi BIacTUBI OJATY 1 IPeIMETaM, sIKI HOCUTD JIFOJIMHA, 11€ TIPEIMETH OJATY
TOJIOBH1 yOOpH, B3YTTS Ta 1H.; Pi3HI pedi sKi MalOTh JIFOJH MPU co01 CyMKH, mopTden,
TOJIMHHUKHM, TPUKpPAacH Ta 1H., @ TaKOX MPEAMETH, M0 KOMIEHCYIOTh (i3U4HI
HEJIOJIIKKA JIIOJIed MMJIWIN, Maluill, OKYJspH, CIyxoBi amapatu Ta 1H. Ilomo
CYKYMHOCTI O3HAaK, IO JO3BOJSIOTH 1HAMBIAYyali3yBaTH JIOJWHY, BIIOKPEMUTH Bij
noai0HuX. [HAMBITYabHICTh MPOSIBISIETHCS Y HE MOBTOPIOBAHOCTI (POpM, pO3MIpIB,
O0COONMBOCTEH 30BHINIHIX YacTHH T, SKAM, y CBOIO 4Yepry, MpUTaMaHHA
CYKYMHICTh O3HAaK: PO3MipH, po3MilieHHs, ¢opma Ta iH. DyHKI[IOHATBHI O3HAKU
MOXXYThb 3MIHIOBaTHCh, OJHAK CEpeJ] HUX MOXKYyTb OYyTH JOCHThb CTIHKI, IO
0OyMOBJIEHI OCOOJHMBOCTSMU aHATOMIYHOI OyJOBM HAINpHUKIald, KyJIbIaBiCTh,
HICTICTISBICTh, 3aikaHHs Ta iH. CymyTHI O3HAKM BUKOPUCTOBYIOTHCS TIiJI 9ac PO3IIYKY
I103PIOBAHUX 32 Fapsl9UMHU CIT1aMU.

[ogo o0co6mMBHX MPUKMET 30BHINIHI O3HAKW, SKI PIAKO 3YCTPIYArOThCA 1
SABJISIFOTH COOOI0 BIIXWJICHHS B1Jl HOpMaibHOI MopdoioriyHoi 0y 10Bu. BoHH MOXYTH
OyTH BpO/DKCHMMH Yd HaOyTHMH BKOpPOUYEHA HOTA, 3POIICHI MabIli, BUKPUBICHHS
XxpeOTa, CHiu BICIH, 04l PI3HOTO KOJIbOPY, KOCOOKICTh, HAsIBHICTH OlIbMa Ta iH.
SIckpaBi 03HaKH 30BHIIIHOCTI PO3TAIIOBaHI HA BIAKPUTUX YaCTHHAX Tijia, MOPIBHSHO
PIOAKO 3yCTpIYalOThCS, JIEFKO BUSBISIIOTHCS y 3BHYAWHMX YMOBax 1 MIBUAKO

SaHaM’}ITOBYIOTLCH, KNAar0ThCA B oul.

78



B npakrtuill 3acTOCOBY€EThCSA CIOBECHUM MOPTPET, SIK KPUMIHAIICTUYHUNA METOA
OMKCY 30BHINTHOCTI JIIOAMHU 3a TIEBHOIO CUCTEMOIO, 3 BUKOPUCTAHHSIM CHEIiaIbHOI
TEPMIHOJIOT1I, 3 METOI KPUMIHAJICTUYHOI pEeCTpallii, pO3MYKYy 1 OTOTOKHEHHS
®KUBUX 0Ci0 1 TpymiB. [IpaBuiabHO omucyBaTH HEOOXITHO TUIBKHU Ti €IEMEHTH, JIETal,
mo OE3CyMHIBHO CHPUMHSATI OpraHaMM 4YyTTs HE MOXXHA JOJy4aTH IO OIHUCY
€JIEMEHTH, JI€Tajl 1 03HAKM 5Kl He OyJiM MoOaveHi: TOBHOTA OIKCY BKIIIOYA€E BCEOIUHE
JOCIIDKCHHS. YaCTHUH Tijla, CJIEMEHTIB, JAeTalei, 03HaK 30BHINTHOCTI JIIOJAUHU Y (ac
Ta NpoQuIb EJIEMEHTH OMUCYIOThCS 3a 3, 5, 7 WICHHOIO rpajalli€ro, 3a O3HaKaMu Ta ix
XapaKTepUCTUKAMH; KOHKPETHICTh TiJl 4ac OMHUCY HEOOXIJHO YHUKATH 3arajibHUX
Ha3B, KOHKPETHO 3a3HAayaTW 4YacCTUHY TiJIa, €JEMEHT, JeTallb, O3HaKy Ta ix
XapaKTePUCTUKN;, BUKOPHUCTAHHS CIELIAJIbHOI TEPMIHOJOTII Ta €IUHUX TMOHATh —
HEOOX1THO BUKOPHUCTOBYBATH 3araJIbHONPUHHATY TEPMIHOJOTIIO 1 €IWHI TOHSTTS,
00 YHUKHYTH pO301)KHOCTEH Ta HEMOPO3yMiHb.

[TpaBusia onucy 30BHIMIHOCTI JIFOJUHU 32 METOJOM CIOBECHOTO MOPTPETY, LI0I0

BU3HAYCHHS O3HAK 30BHINIHOCTI TMOBUHHO  3/IMCHIOBATUCS  BIJIHOCHO
HOPMAaJIbHOTO TMOJIOKEHHS TOJIOBH 1 T1JIa JIFOAUHU; a) ONMUC 3IMCHIOETHCS TTOCTITOBHO
BiJl 3arajJbHOTO JI0 OKPEMOTO, CIIOYATKy XapaKTePU3YIOThCS €JIEMEHTH 30BHIITHOCTI B
IJIOMY, a TOTIM iX YacTHHHM; O) O3HAaKM OKPEMHUX €JEMEHTIB OIUCYIOTh 32
IPUHITUTIOM «3BEPXy JOHU3Y»; B) IIOJIOKEHHS O3HAKM BHU3HAYAETHCS BITHOCHO
YMOBHUX BEPTUKAIBHUX 1 TOPU3OHTAIBHUX JiHIN, IJIOMMWHA, CTOPIH TiIA, TOYOK, a
TAaKOXX IHIIHMX €JIEMEHTIB B3a€MOIOB’S3aHUX II€I0 O3HAKOK; T)PyXH OMUCYIOTHCA 3
ypaxyBaHHSIM IIBUJIKOCT1, PIBHOMIPHOCT1, CHMETPUYHOCTI Ta €JIE€MEHTH 30BHIITHOCTI
XapaKTepU3YyIOTHCS K B TIOJIOKEHH1 B aH(ac Tak 1 B PO iib.

Ha npaktuiii cy0’eKTUBHUN TOPTPET 1ie MaTepiaaizoBaHe 300paKeHHS 00 IuqUsI
1 (irypu JIOWHU, BATOTOBJICHE BIJIMOBITHO /10 YSBJICHHS OYEBUIIISI PO 30BHIMIHICTh
300paxkyBaHoro. Cy0’€eKTUBHUN MOPTPET MOKE OyTH BUTOTOBIICHHUN CaMUM HOCIEM
ySIBHOTO 00pa3y, HampHUKiIad, OYEBHUJILEM, IO CIOCTEPIraB MOMAI0 KPUMIHAIBHOTO
OpaBOMOPYIIEHHA, a00 3a MHOro NOKa3aHHSAMHU 1HIIOK 0CO00K, 30KpeMa,
CIIELIAJIICTOM KPUMIHAJICTOM, XYyJI0KHUKOM. CyO’€KTHBHI MOPTPETH MOILISIOTH HA

YOTUPHU BUJIU: MaJbOBaHMM; MaJlbOBAaHO-KOMITO3UIIIHHUM; (HOTOKOMITO3UIIIMHUM;
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KOMIT IOTEPHO-KOMIO3UIIIHHNK; 1) ManmpoBaHWi  CyO0’€KTMBHHM TIOPTPET €
IMTPUXOBUM a00  HAMBTOHOBUM  MAJIOHKOM  O0iu4us, QIirypu JIHOJIUHH,
2) MabOBaHO-KOMITO3HUI[IHHUI MOPTPET BUT'OTOBIIIETLCS 13 3a3gaJIeriab
MiITOTOBJICHUX, CTAHIAPTHUX TUITI30BAHMX MATIOHKIB €JIEMEHTIB 00JIMYYst, 310paHuX
y CHellaJbHUX KOMIUIEKTaX. 300pakKeHHS €JEeMEHTIB OOJuYus 3 KOMIUICKTY
oOuparoTbcsl 1 BHOCATBCS O  HOPTPETY 328  BKA3iBKOK  OYEBMJLISL.
DOTOKOMITO3UIIIHUI MOPTPET BUTOTOBISETHCS 13 (parMeHTiB (POTO3HIMKIB Pi3HHX
JTFOJICH 3a JIONOMOTOK0 CHEIaIbHOTO TeXHIYHOro NpucTporo (Hampukman, [TKI1-2).
Januii meton OyB 3anmponoHOBaHMM me B 50-X pokax MHUHYJIOrO CTOJITTS;
4) KoMIT’ I0TepHO-KOMITO3HMIIHHANE MOPTPET. B  OCTaHHI JACCATHIIITTS CTBOPEHI
creniagi3oBaHl KOMIT IOTEPHI KOMIUIEKCH, O0JiafHaH1 BIJAMOBIIHOIO mepudepiero 1
CHeIiagi30BaHUMH TIporpamMamMu Jijisi OTPUMaHHS KOMITIO3UIIMHUX TopTpeTiB. basu
naHux GopMyrOThCs a0 3 MaJIFOHKIB €JIEMEHTIB YOJIOBIYMX 1 KIHOYUX 001HM4, abo
dboTorpadiuHMX €IeMEHTIB TakKuX 00JnY. JlaHi KOMIT IOTEpHI CUCTEMH BUTOTOBJICHHS
cy0’€KTUBHMX TOPTPETIB PO3PAaxOBaHI TAKOK HA BUKOPUCTAHHS B KOMIT IOTEPHUX
cucTeMax OO0JIIKY 3a O3HAKaMH 30BHIIITHOCTI.

[Tinm wac BUTOTOBJICHHS Cy0O’ €KTHMBHUX IOPTPETIB MOTPIOHO TOTPUMYBATHUCS
HACTYNMHHUX PEKOMEHJAIlI: BUYACHO BUTOTOBISITU CyO €KTHBHI MOPTPETH YIMPOIOBK
2—3 1HIB TICsl BYNHEHHS] KPUMIHATBHOTO MPABOMOPYIIEHHS, IPU POOOTI 3 TITbMHU —
70 1 mHS; BpaXxOBYBaTH POJIh OUYEBHIS B MOJI11, IKa CTajga IPUBOIOM JIJISl CKIIAaHHS
cy0’exTUBHOrO mopTpeTa (CBIIOK, TMOTEPHUIMM, CHIBYy4acHHUK; BpaxOBYBaTu
O0COOJNIMBOCTI BHJY KPUMIHAJIBHOIO MPAaBOMOPYUIEHHS (IIaxpailcTBO, po30iid,
BOuBcTBO, JITII Ta iH.; perenbHO aHami3yBaTh 00 €KTHBHI 1 Cy0 €KTHBHI (pakTOopu
dbopmyBaHHs 1 30epeKeHHS YIBHOTO 00pa3y 4ac KOHTAKTYy, BiJICTaHb, TOTO/IHI YMOBH,
ysiBa, 30pOBa MaM’siTh, MUCJICHHS; HAJIArOKyBaTH 1 MIATPUMYBATH TICUXOJIOTTYHHMA
KOHTAKT 3 OYEBHUJIIIEM.

Bcto poOoty 31 ckiajianHsi Cy0’€KTUBHHMX MOPTPETIB MOAUISIOTH HAa €Tarw.
[lepmmii eran nonepenHiid. TyT BUPIMIYIOTbCS HACTYNHI 3aBJAHHS: OJIEP>KaHHS BlA
1HIIIaTOpa PO3IIYKY MaKCHUMaJbHUX BIJIOMOCTEH MPO OYEBHUIISA, MIATOTOBKA 0

poOOTH 3 OCTAHHIM Ha OCHOBI HAsIBHUX JaHUX 30KpEMa, POJib OYEBULS MOTEPILIUH,

80



YYaCHHMK TOIIO; APYruil eram Oecia 3 OYEBUIUEM. 3aBAAHHSAMHU LBOIO €TaIly €:
BCTAHOBJICHHSI TICHXOJIOTIYHOIO KOHTAaKTy 3 OYEBHUIIEM; AaKTUBI3allis MPOIECIB
nam’ATi OYEBHIILIA 1010 BIITBOPEHHS 00pa3iB.

[Ipy 1pOMY BaXJIHBO JAOTPUMYBATUCS HACTYIMHUX KPUMIHATICTUIHUX
pEeKOMEHJAIIN: MiJ 4Yac 3HalloMcTBa 3’sCyBaTH 1M’ OYEBUIIS, HE 3a0yBaTu B
npoleci CKIagaHHs MOPTPETa 3BEPTATUCS JO CBIIKA-OYCBUAIS HA 1M S; TIPOSBIIATH
BBIWINBICTh, OYTH yBaXXHUM; TIEPE] MMOYATKOM CKJIAJIaHHSA Cy0’ €KTHBHOTO TOPTPETA,
BUKOpUCTaTU (¢pa3u, CHOPSIMOBaHI Ha MIJABUIIEHHS B OYEBUIUSA BIIEBHEHOCTI B
YCHIIIHOMY pPe3yabTaTl poOOTH; KOHKPETHO CIHPSMOBYBAaTH PO3IOBib OYEBHLS
YHUKAaTH JeTaje 1 moJapoOullb, IO HE CTOCYIOThCA CIpPaBU; BUKOPUCTOBYBATH
BUCIIOBU «s1 Bac po3zymiton, «1o00pe», «y Bac qoOpa mam’siTe», «y Hac BUIAJIe TapHUMA
MOPTPET», BUSBISAIOUM IMUPY 3aIKABIEHICTh B YCHIITHOMY pe3yJbTaTi; SKIIO
BIITBOPEHHSI 30POBUX 00pa3iB YCKJIAJHEHO, TO MOXKHAa BUKOPUCTATH BiATBOPEHHS
eMoILIifHOro (oHy OYeBMILS MiJ 4Yac MOJIi; MICAS PO3MOBIAI OYEBUAL JaTH oMy
«BIATIOYUTHY», CIPSIMYBABIIN PO3MOBiIb Ha 0COOUCTI TeMu (mpodecis, pim 3aHATH;
3pOOUTH KOMIUTIMEHT 111010 Tipodecii oueBHU LS.

A Tperiii eTan BHTOTOBJIEHHS Cy6’€KTHBHOTO IOPTpera. Moro 3aBlaHHSIMH €:
MiITPUMaHHS BCTAHOBJICHOTO 3 OUYEBHUAIEM TICHUXOJIOTTYHOTO KOHTAKTY; aKTHBI3aIlis
MUCJIEHUX TMPOIECIB OYEBUAL IIOAO JETaJbHOTO BIATBOPEHHS 30pPOBHX 00pas3iB;
OJICpKaHHS ~OPTaHIYHOTO TPHUPOAHOTO 300paKEHHS PO3IIYKYBaHOI JIIOJIMHU;
3a0€3IeUeHHs TUTIAXKHO1 MTOAI0HOCTI Cy0’€KTUBHOTO MOPTPETA 3 PEaTbHOI 0CO00IO.

BaxnuBo J0TpUMyBaTUCS HACTyIHUX KPUMIHAJTICTUYHUX PEKOMEHJAIINI:
OpIEHTYBaTH TIaM ATh OYEBHUAI Ha THUITAXKHY IMOMIOHICTh 3 BIJIOMHUMH JIFOJbMH,
NOYMHATH POOOTY 3 Ti€i YaCTUHU OOJIMYYSA, SIKY OYCBHACIh, HA HOTO JYMKY,
3amam’siTaB  HaWKpare; TOpIBHIOBATH (POPMHU €JIEeMEHTIB 00IW4Ysl 3 BiJIOMUMHU
reOMETPUYHUMU (BIrypaMu; y BUIAJKY YCKIaJHEHHS MPOIIECY BIATBOPEHHS 30POBUX
00pa3iB — BUKOPUCTATH BIATBOPEHHS €MOILIIHOTO (POHY OUEBHALS MiJl Yac MOl 3a
JIOTIOMOTOI0 KOHTPACTHHX 3aluTaHb HAMPUKIAJ, «HIC JOBTUA YW KOPOTKHUU;
IPOIOHYBAaTH OYEBU/IIEB] OMIBElb IS MatOBaHHS (SKIIO MOMY Ba)KO OIKCATH

CJIOBAMH; BUKOPUCTOBYBATH BHUCIJIOBH, IO CXBAJIOIOTH CHUIBHY poOOTY; B HpoLECI
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JIOMaJIbOBYBaHHS Cy0’€KTHBHOTO TIOPTPETA, MEPIOJUYHO MOTOIKYBATH CBOIO pOOOTY
3 OUEBHJILIEM 3a JIOMOMOroio 3anurtanb: «Crano kpamie uu ripme?», «lllo, na Bam
MOTJISAJT, TOTPIOHO 3MIHUTH ?»; YHUKATH 3aiBOi JieTasi3alli 300pa>keHHs.

BucnoBku. Iligx wac poscimigyBaHHS pPI3HUX KPUMIHAJIBHUX MPABOMOPYIICHD
HEOJIHOPA30BO BHHHUKAE HEOOXIIHICTP B OTpUMaHHI Ta (ikcallii BIIOMOCTEH Ipo
O3HAKM 30BHIIIHOCTI OCOOM MpW BKJIIOYEHHI /10 KPUMIHATICTUYHOTO OOMIKY >KMBHX
oci0 Ta HEeBMI3HAHUX TPYIIIB; MiJ Yac OpraHizaiii po3nrykKy ocid, M0 MepeXOBYIOThCS
BIJl CHiJCTBA Ta cyay, 30iraM 3 Miclib BiOyBaHHS TMOKapaHb Tomlo. Jlkepena
OTPUMAaHHS TAKUX BIIOMOCTEH B KOKHOMY BHUINAJKY pi3HI, ajie B LUIOMY iX MOKHa
HOJIIUTH Ha 00’ €KTUBHI Ta Cy0’eKTUBHI. 3a(iKCyBaTH Taki BIZIOMOCTI MOKHA B P13HHIMA
croci0: ciIoBecHUW BepOaibHUN omuc abo MaTepialibHO (PiKCOBaHE 300pa)KEHHS 4H
BITOOpaKEHHS O3HAK 30BHINIHOCTI JIIOAUHU. JloTpuMaHHs po3poOieHuX TadiTOIOTIE0
KPUMIHAJIICTUYHUX PEKOMEHJAIll II0A0 METOMiB Ta TNpuiioMmiB ¢ikcaiii Ta
JNOCTPKEHHS O3HAK 30BHIIIHOCTI JIFOJAMHU JI03BOJISIE OpraHi3yBaTH 3JarojKEeHy
poOOTy MPaBOOXOPOHHKMX OPraHiB IO 3a0€3MEUCHHIO MOKJIAICHUX Ha HUX (DYHKITI.
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IMPABOBE 3ABE3NEYEHHSI IPUBATHOI OXOPOHHOI AISIJIBHOCTI:
3APYBIKHUM JJOCBIJ TA MOXKJUBICTh IMINIEMEHTAIIIL HOTO ¥
HAIIIOHAJIBHE 3AKOHOJABCTBO

B yMmoBax TpuBapu4Oi MOBHOMACIITAOHOI POCIHCHKO-YKpPAiHChKOI BIMHH
npoOiemMa TMpaBOBOTO 3a0€3MEUEHHST OXOPOHU HAWOUIBII  BAXKIUBUX  cdep
KUTTETISIIBHOCT] JIFOJIMHUA, CYCHIIBLCTBA 1 JEP)KaBU BIJl MPOTUIPABHUX IOCATAHb
HaOyBa€ BUHSTKOBOI 3HAUYIIOCTi. 3OBHINIHS arpecis CIpuIuMHWIA TpaHchHopMaIllito
COILIIAIbHO-TIOJIITUYHUX Ta €KOHOMIYHUX YMOB JKHUTTSI CYCHUIbCTBA, MOPOJAMIIA HE
TIIbKM HETaTUBHI BHYTPIIIHI MEPETBOPEHHS, ajle W U1y HHU3KY TPYIHOILIB,
MOB’SI3aHUX 3 HEOOXIMHICTIO PEaTbHOTO, TMOBHOI[IHHOTO 1 BCEOCSIKHOTO 3aXHCTY
Jep)KaBHUX Ta CYCIUIBHUX I1HTEpeciB. Y I[bOMY CETMEHTI, OJHI€I0 31 cdep, 110
nOTPeOYIOTh MPABOBOTO 3aXHUCTy, € chepa mpodeciiitHOi 0XOPOHHOT MisUIBHOCTI, IO
Mae€ 7Bl aBTOHOMHI CKJIaJIOB1 — JIep>KaBHY 1 HeJlepKaBHY (IIPUBATHY ).

Ha croroani HajaHHs MOCIYT 3 OXOPOHHU BJIACHOCTI Ta (Pi3WYHUX OCi0 HE Mae
IIOBHOI'O HOPMAaTHBHOTO PETYIIOBaHHA. Y XBajeHHU 3akoH Ykpainu «lIpo oxopoHHy
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nisibHICTE» Bl 22 Oepe3ns 2012 poky Ne 4616-VI [1], y cBiil yac, 4acTKOBO
BUPIIIUB MPOOJIEMH, 110 BUHHUKAIN y MPAKTUYHIN AiSUTBHOCTI TEPCOHATY OXOPOHH.
OpnHak BiICYTHICTh Y 3aKOHOJABCTBI YITKUX KPUTEPIiB ISl pO3MEKYBaHHS 00’ €KTIB
OXOpPOHU MIDK CyO’€KTaMH OXOpPOHHOI iSTILHOCTI BHUKJIMKAJIO CYTTEBI TPOOIEMH.
Haninenns cyG’exrtiB nepskaBHoi oxopoHu (1. 20 cr. 23 3V «lIpo HamionansHy
NOJIILIII0») TPABOM 3aliMAaTHCS KOMEPUIMHOK AISUIBHICTIO 3 BUKOPUCTaHHSAM IpU
IIOMY aJIMIHICTPAaTHBHOTO PECYpCy, TOOTO, IO CyTi, OYTH OJHUM 13 CyO’€KTIB PUHKY
OXOPOHHHX CTPYKTYp, HPHU3BOJAUTH N0 TEBHOTO JOMiIHYBaHHS MPaBOOXOPOHHHUX
opraHiB. lle mNOsCHIOETbCA TUM, L0 TOJILIS OXOPOHH BXOJUTH N0 CTPYKTYpHU
HamionanpHoi nominii, ska BiamoBigHo A0 I[loctanoBu KMV Bin 5 cepmusa 2015 p.
Ne 609 € opranom JitieH3yBaHHsI 11010 TPOBEJACHHS OXOPOHHOT A1STILHOCTI.

[IpoBenennii aHai3 3aKOHOJABCTBA 3apyOKHHMX KpaiH y IIbOMY CETMEHTI
BKa3ye, 10 JEsAKl 3 HUX Jenali OlIbIle OpPIEHTYIOThCA HE JIMINE Ha IMOJIIEHCHKI
Opranu, a ¥ Ha IIUPOKE BUKOPUCTAHHS IJI1 MPABOOXOPOHHUX I MPHUBATHUX
JETEKTUBHUX 1 OXOPOHHUX CiIy»k0. CBITOBHI JOCBiJ MEPEKOHYE, IO HE BCl BUIH
PaBOOXOPOHHUX (YHKIIM y HaJeKHOMY 00CS31 MOXYTh BUKOHYBaTH JI€pKaBHI
opranu. BHacmiok 1[bOTO 32 KOPJIOHOM 3HAYHOTO TOMIMPEHHSI HAOyJId aBOKATCHKI
KOHTOPH, TPUBATHI PO3IIYKOBI, IETEKTUBHI OIOPO, OXOPOHHI CITY>KOH TOIIIO.

Tak, y PecnyOmiuni ®panuii npuBaTHa OXOPOHHA MAISUIBHICTH PETYJIOETHCA
3akornom Ne 891 Bim 28 BepecHs 1942 p. 31 3minamu, BHeceHUMHU 3akoHOM Ne §0-
1058 Big 28 rpymus 1980 p. lleit 3akoH OOMEXY€TbCSI BCTAHOBJICHHSIM CUCTEMH
3a00pOHU Ha 3A1MCHEHHS JISJIBHOCTI, SKIIO BIAMOBIAHA ocoba Oyia 3acy/keHa ado
BU3HAHa OaHKpyTOM. BogHod9ac 15 AisSUIbHICTH 3aJICKHUThH BiJI TPOMAJISIHCTBA, a IS
KOJIMIIIHIX O(illepiB HalIOHATIBHOT MOMIIT — BIJ] MIHICTpa BHYTPIIIHIX crpaB. [HIIuH
3akoH Ne 83-629 Bing 12 mumas 1983 p., BU3Ha4ae cy0’ €KTiB MPUBATHOI OXOPOHH,
TUSUIBHICTE ~ SIKUX ~ OOMEXYEThCS ~ JIUIIE  OXOPOHOIO,  CIIOCTEPEKECHHSIM,
TPaHCHOPTYBaHHS KOIUTIB 1 3axuctoM Joae. ChOrogHi 1HAYCTpis NPUBATHOI
oe3neku @panuii Bxmrovae 175 000 arentis 1 moHag 11 000 oXOpoHHMX KOMITIaHIN 1
el PUHOK JOCUTh IIBUAKO PO3BUBAETHCA. Taka oOcTraBuHA 3Mycuia DpaHily3bKUn

ypsi 1HIIIOBaTH OPUMHATTS A0JaTKoBOro 3akony «lIpo riobaibHy Oe3nexky» Bij
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25 tpaBus 2021 poxky. Lleit 3akoH Mae AekinbKka HUIEH: CTPYKTYpPYBaHHS 1HIYCTpil
IPUBATHOI OXOPOHM, Kpamiuil Harisia 3a e(OEeKTUBHUM 3[IHCHEHHSM IMPUBATHOI
OXOPOHHOI MAISUTBHOCTI, TOCHJIEHHS KOHTPOJIIO Ta CaHKIH, a TaKOXX IOCUJICHHS
npeporatuB odiiepiB mpuBaTHOI 0XopoHH. BogHouac Kogekc BHYTpIHBOT Oe3meKu
Opamniii, 30kpema ioro kuura VI CSI, sika perymtoe came AisUIbHICTh MPUBATHOTO
CEKTOpYy Oe3MeKH, BKA3Ye, 110 15 IsUIbHICTb, 3 OJJHOI0 OOKY, MOJSITae B MEPEBE3EHHI
TOTiBKM Ta (I3MYHOMY 3aXHCTi JTtojaei (oxopoHa) — BiamoBimHo ao crarti L.611-1
nporo Kopgekcy, a 3 iHIIOro — y MJiSUIBHOCTI NPUBATHUX OXOPOHHUX AareHTCTB
(IEeTeKTUBIB Ta MPUBATHUX JACTEKTHUBIB) BIAMOBIAHO 10 cTated L.621-1 no L.624-14
toro x Komekcy. Kpim Toro npuBatHi JeTeKTHUBHI C1y>k0u DpaHIlii 3aayqdaroThes 10
BUSIBJICHHSI KPUMIHAJIBHUX TPABOMOPYIIEHB, OB’ I3aHUX 3 MPUXOBYBAaHHSAM JIOXO/IiB
BiJI CIUIaTH TOJATKIB Ta y BiamoBigHOCTI 10 3akony PDpaniii Ne 2017-158 Bixg
28 motoro 2017 poky mpo rpomaachky Oesmeky Ta Ykazy Ne 2017-1844 Bin
29 rpymast 2017 poky MarOTh TpaBa Ha BOTHEMAIBbHY 30pOr0 IS 3A1HCHEHHS
CIIOCTEPEIKCHHS Ta BUKOHAHHS 30poitHOi Micii [2].

Y Himeuuuni ramy3p 0e3meKu Ta OXOPOHHU YITKO BperyjboBaHa § 34a 3akoHy
npo perymoBanHs TopriBim Himeuunnu (GewO). Lls ramy3s IpOMECIOBOCTI BKITFOYAE
KOMEPIIHHY OXOPOHY JKHUTTS Ta BJIACHOCTI. J[Js BIAKPUTTS TAaKOrO MiANPUEMCTBA
noTpiOEH J103BUI KOMIIETEHTHOTO OpraHy, sSKUM € ToproBo-MpOMUCIIOBa Majiara.
OxopoHHa KOMITaHis, MO0 BUKOHYBATH 3aBAaHHS 3 0COOMCTOI 0XOpoHH abo B cdepi
OXOpOHHU 3ax0JliB 1 MaliHa, NOBWHHA BIJANOBiAaTH BHMOraM TOProBOro KOJEKCY
Himeuyunnu. He3Bakatouum Ha Te, 110 3aBISKU CydacHI (Qopmi Ta CHOPSHKEHHIO
MPAIiBHUKY MIPUBATHUX CIIYKO O€3MEKH TykKe CXO0XK1 Ha CIPaBKHIX MOTIIENHCHKUX Ta
IHIIMX TMPABOOXOPOHIIIB, ajie MPU IOMY € OJHAa CYTT€BAa BIJAMIHHICThH: MPUBATHI
OXOpOHIII HE MAalTh XKOMHUX OQMIMWHUX YH TOJINEHCHKUX TOBHOBAXEHb. Y
Himeuunni numie pepkaBHI OpraHd TPaBOMOPSAKY (TOJIMisl) MalTh TMPaBO Ha
3acTOCyBaHHA (I3MYHOI CcHAW. 3 1HWOro OOKYy, J0 TMpPaliBHUKIB MPUBATHUX
OXOPOHHHMX KOMIIAHIN CTaBISATHCS SIK O MPUBATHUX OCIO HaBiTh MiJ Yac POOOTH.
[IpoTe oxopoHIi He 30BCIM 0€33aXHCHI, Y BIAMOBIAHUX CHUTYAIlIsIX BOHU MOXYTh

BUKOPHUCTOBYBATH SIK IPaBO HA CAMO3aXMCT, TakK 1 MpaBo Ha camoobopony. IIpaBo Ha
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caMo3axucT peryioerbcss KpuminanbHuMm kojekcom Himewunnu (StGB) vy
naparpadgax 32-34, BOHO € BaXJIMBHM IHCTPYMEHTOM, SIKMH JI03BOJISIE 0COOI
3aCTOCYBaTH PO3YMHY CHIIY, 100 3aXUCTUTHU cebe abo 1HIIMX BijJ HE3aKOHHUX Jii.
[IpaBo Ha camM000OpOHY MPHUBATHUX OXOPOHHUX CIYXKO BHIUIMBAE 3 maparpadis
229-235 IusinsHoro konexkcy Himeuuumnu (BGB). Ilonoxennss nmx maparpadis
J03BOJISIE OXOPOHISIM 3aCTOCOBYBATH BIJANOBIIHY (PI3UYHY CHITy JUISl 3am00IraHHs
Oe3mocepeHboi Hebe3nekn abo 3amo0iraHHS KPUMIHAJIBHUM TPABOMOPYIIECHHSM,
SIKIIIO HE OUYIKYEThCSI CBOEYACHE BTpYy4YaHHs moJiii [3].

V IlonbIui npuBaTHA OXOPOHHA IISUIBHICTH PETYNIOEThCs 3akoHOM «lIpo 3axuct
oci6 1 maitHay Bix 22 ceprnHs 1997 poky. Lleit 3akoH Bu3Hauae, 110 OXOpOHA JIOJEH 1
MaiiHa 3AIUCHIOEThCA y BUDLIAL: «1) Oe3nocepeqHboro (Ppi3MUHOrO 3aXUCTY:
nocTiiHOoro abo TUMYacoBOro; 2) 3 TOCTIHHOIO MOHITOPHHTY CHTHAJIIB, IO
NepenalThCs, 30MpatoThCsl Ta OOPOOIISIOTHCS B €IEKTPOHHUX MPUCTPOSIX 1 CHCTEMax
cUTHaIi3alli; 3) cynpoBOAy Ipollei Ta 1HIIMX IHHUX a00 HEOE3MEeUHUX MPEeAMETIB;
4) TexHIYHOro 3a0e3MeueHHs, L0 CKIAJA€TbCA 3: BCTAHOBJICHHS EJIEKTPOHHUX
OPUCTPOIB 1 CUCTEM CHUTHAI3allli, U0 CUTHANI3YIOTh IPO 3arpo3y OXOPOHIOBAHUM
ocobaM 1 MaifHy, a TaKOXX €KCIUTyaTallis, TeXHIYHEe OOCIyroBYBaHHS Ta PEMOHT Yy
MICIISIX iX BCTAHOBJICHHS; BCTAHOBJICHHSI IPUCTPOIB 1 3aCO0IB MEXAHIYHOT'O 3aXHUCTY
Ta iX eKCIUTyartalis, TeXHIYHEe OOCIyroByBaHHSA, PEMOHT 1 aBapiilHE BIIKPUTTS B
Micisax BcTaHoBleHHs. Kpim ¢dopm (BumiB) 3iiCHEHHS OXOPOHW OCOOM Ta MaiHa
3akon y I'maBi 6 Bu3Hauae 3axoau (PiI3MUHOTO 3aXHUCTy oci® 1 MaifHa Ta mpaBsa 1
00O0B'A3KM IpalliBHUKA CIY>KOM O€3MeKH, 10 AKUX BXOAATh B TOMY YMCIII IpaBa Ha
BOTHEMAJIbHY 30por0 (HOCIHHS, 30epiranHs, 3actocyBaHHs). OcoOMMBICTIO 3aKOHY
[Monbmii «IIpo 3axuct ocib 1 maitHay Bix 22 cepnHsa 1997 poky € Te, 10 HUM Ha
BIIMiIHY BiJ HAI[lOHAJIBHOTO 3aKOHOJABCTBA y [71aBi 8 perymor0ThCsS KPUMiHAIBHO-
IIPaBOB1 BITHOCUHU B c(hepi OXOPOHHOT AISUTHHOCTI [4].

Y Kanani [AisUIbHICTE OPUBAaTHUX OXOPOHHMX OpraHi3aliil  peryoerbes
CHELIAIbHUMU aKTaMH, Kl € CKJIaJIOBUMH YacTMHAMM 3aKOHOJIABCTBA IMPOBIHIIIH.
Kosxna mpoBiHIlisS, BUXOASYM 3 MICIeBOI crienudiku, po3polsse 1 mnpuiiMae CcBOI

HOPMATHUBHO-TIPABOBI ~ aKTH, B SKUX OOYMOBJIIEHO YyMOBH CTBOPEHHA U
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GyHKIIIOHYBaHHS HEACP)KABHUX OXOPOHHUX IMAMPUEMCTB. 3araTbHUM O0OB'SI3KOBUM
MOMEHTOM JIJIsl TAKUX aKTiB € MOPSA0K OpraHizallii, peectpalli i ojep»aHHs J03BOIY
Ha IPUBATHY PO3UIYKOBY JISJIbHICTh HAa TEPUTOPIT MPOBIHILI].

Cepen OCHOBHHMX HAampsIMIB MisUIBHOCTI TNPUBATHUX OXOPOHHUX AareHTCTB Y
npoBiHiii Owxrapio (Kanama) ciiig BUAUIMTH OXOpPOHY TMEBHUX TPOMAJIsH 3a
JIOTIOMOTOI0  OXOPOHIIIB; OXOPOHY TIOCOJIBCTB Ta IHO3EMHHX MPEIACTABHUIITB;
JOPO’KHE TATPYJTIOBaHHS; OOpoThOy 3 JpiOHUMHU KpaaDKKaMd B Mara3uHax;
IIPOBEJICHHSI PO3CIiAyBaHb; 30BHIIIHE CIOCTEPEXKEHHS [S].

VY Benukiii bpuTanii npuBaTHa 0XOpOHHA Tally3b peryioerbes 3akoHoM «IIpo
IpUBaTHY OXOPOHHY MisbHICTEY 2001 poky. 3akOH MOLIMPIOETHCA Ha AHIIIIO,
VYensc, Mlotnanaito ta IliBHiuny Ipmanaito, a TakoX Ha Takl BUIU JISUTBHOCTI:
CyNpoBiJl TOTIBKM Ta IIHHOCTEH B JOpO3l; OCOOMCTAa OXOpOHA; HATIAI 3a
OPUMIMICHHSAM (KUTJIOBUM YHM HEXHUTIOBUM); CIOCTEPEKEHHS 3a TPOMAJChKUM
nopsiikoM (CCTV); oxopoHa; 30epiraHHs KJIIO4Ya; OXOpOHAa aBTOMOOUIS (JIMIIE B
[TiBaiuHiIM [pnanaii). Oqnak y Benukiit bputanii BiacyTHI Oy/b-sSKi 3aKOHOaBY1 200
YPSIJIOBI PO3IMOPSKEHHS PO 000B'SI3KOBY PEECTPAIIiF0 TPUBATHUX JIETCKTHUBIB. [3 2
tuc. naerektuBiB numme 300 3apeectpoBaHi AK wieHW [HCTUTYTY mpodeciitHmx
CI4YuX, po3TamoBaHoro B M. biexOepH. Huni ypsin kpaiHu BBaXkae 3a HEOOXiJIHE
BBECTH TaKy PEECTpAIlil0 3 OOOB'A3KOBOIO CIEIIATBHOI MEPEBIPKOIO JETEKTHUBIB,
OCKIJIbKH TIOTTUT Ha TIOCITYTH MMPUBATHUX PO3IIYKOBUX ar€HTCTB IMOCTIHHO 3POCTAE.

JleTeKTUBHI areHTCTBa BUKOHYIOTH JESKI «crnerudivHi» 3aBIaHHs, SK1 s
IPABOOXOPOHHUX OpraHiB 3a00pOHEHI 1 BBaXKAIOThCS HE3AKOHHUMHU: PO3pOOKa
3ax0/1B O€3MeKH 3a KOHTPAKTaMH 3 ypsSIIOBUMH OpraHaMu; BEJCHHS IEPEroBOpPIB 3
TEPOPUCTAMH, IO 3aXONUJIM 3apY4YHUKIB, BUKOHAHHS 3aBllaHb KJIEHTIB 13
CIIOCTEPEKEHHS 3a iXHIMU OJMM3bKUMHU POJWYAMU; BHUSBICHHS (DaKTIiB MOIPYKHBOI
3pajiy; yCTAaHOBJICHHS (PIHAHCOBOTO CTAaHOBHINA 1 KPEIUTOCTIPOMOKHOCTI MaOyTHIX
napTHepiB 1o Oi3Hecy [6].

B Cnonyuenux Illtatax AMepuku CHIBpOOITHHKM NPHBAaTHUX OXOPOHHUX
opraHizaliii cBOi NMOBHOBa)XCHHS 3000B'si3aH1 3[1MCHIOBATH JIMIINE BIATOBIIHO 0O

Koncrutynii CIIIA Ta 3aKk0HOJaBYMX aKTIB IITATIB. Y BUIAJKY NOPYIICHHS 3aKOHIB
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TakKi 0cO0M M030aBISAIOTHCS JO3BOY Ha MPOBEICHHS PO3IIYKOBOI JiSUTBHOCTI, a B pasi
CEepHO3HUX MOPYIICHb MOXYTh OYTH MPUTATHYTI 10 KPUMIHAIBHOT BiIMOB1AAIBHOCTI.
3rilH0O 3 3aKOHOM, MPHUBATHI PO3IIYKOBI OKOpPO camMOCTIHHO abo pa3om 13
IPABOOXOPOHHUMHU OpraHaMU MOXYTh: 30upatu iH(opMmaIio mpo 37I0YMHU abo
norpo3u 1moao ypsay CIIA # okpeMux mTaTiB; BCTAHOBIIOBAaTH i OJEpKyBaTU
OlorpagiyHi ¥ I1HIII JaHl MpPO MNEBHUX TPOMAJSIH, OpraHizauii, MiJNPUEMCTBA;
3aiiMaTHCS PO3IIYKOM 3HUKIMX OCi0; 3alMaThcs pO3IIyKOM 3ary0JIeHOro abo
BKpaJICHOTO MaiiHa; BECTU MOIIYK CBIAKIB 1 30MpaTh JOKa3U ISl MPaBOOXOPOHHUX 1
CYJIOBUX OpraHiB; 3A1MCHIOBATH (PI3UYHY OXOpPOHY (ipM 1 NPHUBATHUX OCIO TOLIO.
Kpim Toro, Hampukiaj, npuBaTHa oxOopoHHa KomraHis «G4S» € mocTadyaabHUKOM
oesneku ans ypsny Cnonyuenux IrtatiB. Bona 3abesneuye ¢(i3uyHy OXOpOHY
SICPHUX CIICKTPOCTaHIlIH, HadTOra3oBHX KOMIIAHIN, aepomopTiB, MOPTIB, OaHKIB,
JiKapeHb, 3aBOJIIB, CKJIaIiB TOIIO [7].

Ou4eBUIHO, IO YPSAIU 3apyODKHUX KpaiH B CUCTEMI CBO€1 HAIlIOHATBHOT O€3MeKH
NPUAUIAIOTh BEIUKY yBary B TPaBOBOMY 3a0e3leueHi OXOPOHHOI IsIBHOCTI Ta
oesmerni. Bouu B 11 cdepi € JOCUTH MOCTIOBHI Ta BIAMOBIIANbHI NIEpPe] CBOIMU
rpoMaassHaMd B 3a0€3ME€YeHHI OXOPOHM IXHBOTO 3JI0pOB’S, JKUTTSA, BJIACHOCTI Ta
IHIMX IiHHOCTEW. Taka yBara CBIIUMTH MPO CYTTEBE 3POCTAaHHS POJII CyO’€KTIB
IPUBATHOTrO MpaBa B chepi OXOPOHHUX MOCHYT, SIK1 3a3BUYaid OyJiv MpUTaMaHHI1 JIMILE
nepkaBi. 3 aHamizy 3apyOKHOTO 3aKOHOJABCTBA BUAHO, MO OUIBIIICTH KpaiH
JICNIETYIOTh CBOi MIOBHOBAXCHHS 3 HAJAHHS TIOCITYT OXOPOHH Ta O€3MeKH MPUBATHOMY
CEKTOpOBi, a 32 OpraHaMu Jep>KaBHOI BIAJM 3AITHIIAETHCS MPABOBE PEryIIOBaHHS
MOPAJIKY HAaJJaHHSI OXOPOHHUX TIOCIYT Ta KOHTPOJIb 32 HUMH.

OTxe, Jeski TMOJOXKEHHS 3apyOiKHOIO 3aKOHOJABCTBA y cdepl HaJlaHHA
OXOpPOHHHX TOCIYT € MO3UTHUBHUMHM 1 3aCIIyTOBYIOTh Ha yBary. Ha cporoani 3akoH
Vkpainu «IIpo OXOpPOHHY [IAJBHICTBY MICTUTh IIIy HHU3KY CYNEpEeWIMBUX
MOJIOKEHb, 10 CTOCYIOTHCS OXOPOHHOI MJISUTBHOCTI, TOMY 3aKOHOJaBuy 0azy

OXOPOHHOI1 AISUTBHOCTI CI1J] YIOCKOHAIHTH.
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[Ipononyemo Hamatu Cy0’€KTaM OXOPOHHOI isUTBHOCTI TOBHOBAXKCHHS Ha
BOTHENAJbHY 30pOI0, PO3MIMPUTH TMEpeaiKk Cy0’€KTiB OXOPOHHOI MiSTIBHOCTI Ta
BCTAHOBUTH YITKI KPUTEPIi AJIsI pO3MEKYBaHHS 00’ €KTIB OXOPOHH MIXK CyO’ €KTaMU
OXOPOHHOI JisTbHOCTI. TakoX HOPMATHUBHO 3akpinuTu ¢GopMaibHI aCMEeKTH
B3&€MOIIi'1' MIXK IIPaBOOXOPOHHHUMHU OpraHaMHW Ta IIPUBATHUMH OXOPOHHUMH
OpraHizaimisiMH, 10 JAaCTh 3MOTYy 3MIIHUTH HalllOHaJIbHY Oe€3IeKy, OyJae COpusTH
MOIEPE/DKCHHIO  MPABOIOPYIICHh Ta 3a0e3MeYuTh OXOPOHY TIPOMaJChKOro
MIOPAOKY.
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JKUTTA JIOAUHU SIK OBEKT KPUMIHAJIBHO-IIPABOBOI
OXOPOHM

3rilHO CTaTUCTUYHUX JAHUX, 32 OCTAHHE JAECATHPIYYS YMHUCHI MPOTHUIIPABHI
MOCATAaHHS Ha JKATTS JIIOAWHA BXONATH O JBAMIMTKH THX, [0 HAWYACTIIIE
OOTIKOBYBAJIHCS Ta 32 SKUMH KpUMiHAJIbHI TIPOBAKEHHS HAWYACTIIIIEe HAPABJISUIUCH JI0
cyny [1, c. 55-56]. BBaxkaeMo, 1110 YNHHUKAMHU SIKI TIPU3BENM JI0 BUCOKHX MOKA3HUKIB
UX 3JI0YMHIB €: — 3aKOHOZaB4l 3MIHM B MOPSAKY BUPILIEHHS MUTAHHS MPO MOYATOK
JIOCYJIOBOIO PO3CHITyBaHHA ¥ OOJIIKYy KPUMIHAJIBHUX IPABONOPYILIEHb HA MiJICTaBl
yrHHOro KIIK Ykpainu; — 30poiinnii KoHPIIKT Ha cxoAl YKpainu (HOYMHAIOYU 3 KBITHS
2014 poky) Ta mpoOBEACHHS BOEHHMX J1i1 HA 3HaYHIM TepuUTOpii YKpaiHu (MOYMHAIOUH 3
24 motoro 2022 poky U porenep). Takuii cTaH peyeil BUKIMKAE 3aHEMOKOEHHS,
M1CHIIOE aKTyaJIbHICTh JOCIIPKEHHSI 00paHOi MpOoOJIEeMaTHKH.

Kutts — nie ogHe 3 HAWBHINMUX MPUPOAHUX Oyar. B cucTteMi OCHOBOMOJIOXKHUX
npaB JIIOJIMHY, TIPABO Ha XKUTTA Ma€ HAHOUIbINY IIHHICTh, a/Ke 06€3 HbOro BCI 1HIII
Ousiara, nmpaBa Ta cBOOOM BTPAYaIOTh ISl TIOJUHU CEHC. 3yMUHUMOCS JeTalbHIIIE Ha
MOHATIHHOMY Ta KaTeropiaibHOMY arnapari 03HaueHO1 MPOOJIEeMAaTHKH.

Criz 3ayBa)KUTH, IO TOHITTS «IIPaBO HA XKUTTS» 1 «KUTTS» HE € TOTOKHUMHU.
He3Baxatoun Ha BaXJIMBICTH ITUX MOHATH, HA 3aKOHOJIABUOMY PiBHI iX TIyMadeHHS
BIJICYTHE. Y HayKOBUX JDKEpeEIax, 3TiHO (PLI10COPCHKOMY MiAXOMY, MOHSATTS GKUTTSA
JIOJIUHWY PO3TIISIAETHCA SIK €IMHE 111Ie, 110 BKJIIOYae B ceOe (i3uuHe, NCUXIyHe Ta
coliagbHe (PYHKIIIOHYBaHHS JIFOJICBKOTO opranizmy [2, c. 30].

BinnoBiiHO [0 TpaBOBOrO 3HAYEHHS, MiJ «KUTTAM JIOAUHUY» PO3YyMIIOThH

HalBUIIE HeMaTepiaibHe OJaro, 10 BUHMKAE 3 MOMEHTY BUIJUICHHS >KUTTE3AaTHOT
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JUTUHU BIJ Opra”izMy wmatepi mig 4ac (i1310J0TYHUX IOJIOriB, Ta SIKE TPUBAE
MPOTSTOM YChOT0 Yacy (DyHKI[IOHYBaHHS TOJIOBHOTO MO3KY [3, ¢. 565].

[Tpy upOoMy miJ «IPaBOM Ha KUTTS» y Hayll Ta MPaBO3aCTOCOBHIM MPaKTHUIIL
PO3YMIIOTh TMPHPOJIHY HEBiA’€MHY BIiJI OCOOMCTOCTI 1 TapaHTOBaHy HOpPMaMU
BHYTPIIIHBOTO 3aKOHOJABCTBA Ta MDKHAPOJHO-TIPABOBUMHU aKTaMH MO>KJIUBICTD
3aXMCTy HEJTOTOPKAHHOCTI KUTTS 1 CBOOOIM po3nopsKaTUCs HuM [4, c. 32].

Tnymauennss mpaBa Ha xuUTTS 3a KoHctutyriero YKpaiHH € MOXIUBUM Yy
KOHTEKCTI MpuHaiMHI ABOX ii crareit — 3 1 27. 3okpema, y CT. 3 3a3HA4a€ThCs:
«JIroquua, il KUTTS 1 3A0pOB’S, 4YECThb 1 TIAHICTh, HEJOTOPKAHHICTH 1 Oe3meka
BU3HAIOTHCSA B YKpaiHi HAWBHIIOIO COIIAJIbHOIO IIHHICTIO. [IpaBa 1 cBOOOAM IO IUHU
Ta iX rapaHTii BU3HAYalOTh 3MICT 1 CHOPSIMOBAHICTh JISUIBHOCTI JAepxkaBu. JlepikaBa
BIJIMTOBIAA€ MepeT JIIOMHOO 32 CBOIO JMISUIBHICTD. Y TBEPIKEHHS 1 3a0e31ICUCHHS IIpaB
1 cBOOO/T JIFOJAMHU € TOJIOBHUM OOOB’SI3KOM JiepkKaBu». Y CTaTTi 27 HAroJONUIy€EThCS:
«HIXTO HE MO€ OyTHM CBaBUIBHO M030aBJIEHUN JKUTTA». Buuieza3HaueHi HOPMH
Konctutymii YkpaiHu neneryioTbes 13 HU3KHM MDKHApPOJIHO-TIPABOBUX aKTIB, SIK
HANpUKJIaja, 3aranbHa JAekjapaiis mnpaB doauHd, KoHBEeHIs Mpo 3aXMCT Mpas
JIFOJTMHU 1 OCHOBOTIOJIOXKHUX cB000J, KoHBEHITis po mpaBa quTtuHUA, Mi>KHapOHOTO
MaKTy MPO €KOHOMIYHI, COIiaibHI 1 KyJbTYpHI NpaBa, MKHApOJHOTO MAaKTy PO
rPOMAJICHKI 1 MOJIITUYHI MpaBa.

3ragyBani KoHCTUTYMIITHI HOPMU 3HAUNIUTH CBOE BIOOpPAKEHHS Y TIOJIOKCHHSIX
KK Vkpainu, ski BHU3HA4arOTh BiINOBIJAIBHICTh 3a MOPYIICHHS IpaBa Ha >KUTTS
moauHu. B 1boMy KOHTEKCTI BapTo 3ragatu 3MmictT 4. 1, 2 ct. 1 KK Ykpainu, B skux
Harojomyetbes, Mo KK VYkpainm mae cBoiM 3aBaaHHSIM NpaBOBE 3a0e3MEUEHHS
OXOpPOHU MpaB 1 cBOOO JIOAUHU 1 TPOMAJSIHUHA, BIACHOCTI, IPOMAJICEKOT0 OPSIKY
Ta TPOMAJCHKOi O€3MeKH, MOBKIUISL, KOHCTHUTYIIMHOTO YCTPOK YKpaiHU BiA
KPUMIHAIBbHO-TIPOTUIIPABHUX TOCATaHb, 3a0€3MeUeHHs MUPY 1 O€3MeKHu JII0JACTBA, a
TAaKOX 3amoOiraHHs KpPUMIHAJIBHUM MpaBONOpyUIeHHsAM. /[{ns 3ai1iiCHEHHS LbOro
3aBlaHHs 3aKOH BHU3HAYA€, SKI CYCHUIBHO HEOE3MeuHi MiSHHSA € KPUMIHAIbHUMU

IMPpaBOIIOPYIICHHAMMU Ta K1 IMOKapaHHA 3aCTOCOBYIOTHCA N0 OCi6, 1o 1X BUMHUIIM.
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Hpyruit po3ain OcobnuBoi yactuau KK YkpaiHu MITUTh HacTynHUN HEpesik
3JIOYMHIB IPOTH JKUTTS: Pi3HI BUIU YMUCHUX BOUBCTB (CT. 115—118), BOMBCTBO uepe3
HeoOepexHicTh (cT. 119), noBenenns no camoryocrtsa (ct. 120), morpo3y BOMBCTBOM
(ct. 129). IcHYIOTH TaKOX CTaTTIi, SIKI PO3MIMIYIOTHCS B 1HIIUX po3ainax OcoOauBoi
gactuau KK VYkpainu, ne nependadena BiMOBIJATBHICTH 3a MOPYIIEHHS IpaBa Ha
KUTTSA. AJle y TUX BUMNAJKaxX IIKOAA UM MpaBaM 1 cB0OOJaM 3aBHAETHCS Y 3B’ SI3KY 3
MOCSITAHHSIM HA 1HIN CYCIUIbHI BIJIHOCHHHU, SKI CTAaHOBJISTH OCHOBHHM 00’ €KT
MOCATaHHS, a BKAa3aHUM I[IHHOCTSAM 3aBIA€ThCs IIKOAA TOMY, IO TMOCSTaHHS Ha
OCHOBHMI 00’€KT HemoxuuBe Oe3 nporo. Hampukinazn, mnocsraHHS Ha JKUTTA
JIep>)KaBHOTO  Jisiya Mae OCHOBHUM Oes3rocepeqHiM  00’€KTOM  3akpiIlieHy
KoHctutyniero YkpaiHu NOJITUYHY CUCTEMY KpaiHHU, a JOJATKOBUM OOOB’SI3KOBUM
00’€KTOM — XUTTA X04a O OJHIET 3 MOCATOBUX 0Ci0, IO TMEpeveHi B AUCIO3HIIIT
ct. 112 KK VYkpainu. ¥ macoBux 6esnopsiakax (ct. 294 KK VYkpainu), Hanpukian,
OCHOBHUM 0Oe3MmocepeHiM 00’ €KTOM BUCTYIIAIOTh OCHOBH JCPKABHOTO YMPABIIHHS B
chepi TpOMaIChKOI OC3MEeKH, a JTOJATKOBUM (DaKyJIbTAaTUBHUM 00’ €KTOM — >KHTTS 1
3I0POB’SI OKPEMHUX JIFOJICH 1 T. 1.

Omxe HOpmum KK Vkpaimm BHCTYMamTh CBOEPITHUM I1HCTPYMEHTOM IS
OXOpPOHU JIepKaBOIO B 0c001 ii YIIOBHOBKEHUX OPraHiB MpaBa Ha KUTTA. [HIIUMU
CIIOBaMH, HOpPMH MaTepialbHOTO TIpaBa BHUCTYMAIOTh 3acO00M  KapajbHOTO,
BUXOBHOTO Ta TPEBEHTUBHOTO BIUIUBY. TakwWii BIUIMB, 3MIMCHIOETHCS SK Ha
3aKOHO/JaBUOMY TaK 1 MPaBO3aCTOCOBHOMY pIBHSAX. 3aKOHOJABYMI piBEHb
XapaKTepu3yeTbcsi  (OPMYyBaHHAM  KPUMIHAJIBHO-NIPABOBOI  TMOJITUKH  Ta
BCTAHOBJICHHSIM THUX CYCIUIBHO HEOE3MEeYHUX MisiHb, SKI € KpUMIHAJIbHUMU
NPABOMOPYIICHHSIMH 1 THX 3aXOJiB KPUMIHAJLHO-TIPABOBOTO  BILIUBY, IO
3aCTOCOBYIOTBCA 70 OcCi0O, SKI BUMHWIM Taki JdisHHA. B cBolo  depry
IPaBO3aCTOCYBaHHSI — 1€ cepa mposiBy mpodecioHani3My CyJIiB, MpalliBHUKIB
npokypatypu, MBC, CBY, onepaTuBHHUX MiIpO3/A1IIB, aIBOKaTypu Ta BCIX OpPTraHiB,
AK1 3aCTOCOBYIOTh MPaBO. 3aCTOCYBAaHHS KPUMIHAIBHO-TIPABOBUX HOPM SIK PI3HOBUJ
PaBO3aCTOBHOI ISJIBHOCTI MOX€ OyTH 3IIHCHEHO MUISIXOM: BHUKOPUCTAHHSA

KPUMIHAJIbHO-TIPABOBOI HOPMH; 3alPOBAIXKEHHSI KPUMIHAIBHO-TIPABOBOI HOPMHU;
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BUKOHAHHS KPHUMIHAJIBHO-IPABOBOI HOpMHU; 3akpimieHHS (QikcyBaHHs) (DakTy
3aCTOCYBaHHS KPUMIHAJIBHO-MIPABOBOI HOPMU Yy KPUMIHAJIBHO MPOIIECYaJTbHOMY
JOKYMEHTI.

JlopeyHo BIAMITHTH, WI0 TpPaBO Ha JKUATTA TMepeadadae aBa OCHOBHUX
3000B’s13aHHs 3 00Ky AepkaBu Ta ii oimiiHUX mpeacTaBHUKIB. [lepiie, Tak 3BaHe,
«HeraTuBHE» 3000B’s3aHHs. JlepkaBa abo 11 oQiUiiiHI TPEJCTaBHUKUA MalOTh
YTPUMATHUCH Bi OyAb-SIKUX JiH, HACTIIKOM KX MOXKE CTaTH 1M030aBIICHHS KUTTS, 32
BUHATKOM BCTaHOBJIEHUX OOMexeHb. Jlpyre, 1€ «[O3UTUBHI» O00O0B’SI3KH — JeprKaBa
Ma€ 3axMIIATH XKUTTA oci0, Kl mepeOyBaroTh MmiJ ii opucaukuiero. [Ipu npomy,
3aCIyTOBY€ Ha yBary Tou (axT, 110 BUKOHAHHS JIEP>KaBO0 00O0B’SI3KY OO 3aXUCTY
npaBa Ha JKUATTA JIOJUHU B yMOBaX BIMHM Mae€ psl cnenu@iyHUX O3HaK. 30Kpema
UAeThCS TPO TWTAaHHA IOPUCIUKIIT B yMOBaxX OKYyIalii TEpUTOpii; MEperiKy
3000B’s3aHb JIEp)KaBU IIiJI Yac 30pOMHOro KOHQIIIKTY; MeEX HEO0OX1THOCTI
3aCTOCYBaHHS CHWJIM TpU TPaBOMIPHIM HEOOXiAHINA 00OpOHi; 0COOJIUBOCTEH
po3ciigyBaHHs (aKTiB MO30aBICHHS KUTTSI TOIIIO.
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ITPABOBA PETJIAMEHTANLISA HA®POBI3ALII CYJOYNHCTBA
B EBPOIIEMCHKOMY COIO3I

[Mudposizanis cynounHcTBa B €C 3a0e3meuyeTbest yepe3 CUCTEMY MPAaBOBOTO
PEryJIIOBaHHS, 10 OXOIUIIOE 000B’A3KOBE BUKOPUCTAHHS LIU(PPOBUX 3aC001B 3B S3KY,
EJEKTPOHHUN JTOKYMEHTOOOIT, AWCTAHIIINHI CIyXaHHS, EJIEeKTPOHHI IMiJMUCHA Ta
inenTudikamiiini gani. B omyOmikoBaniit Tabmnuii nmoka3zHukiB mpaBocyaas €C 3a
2024 pik HaAaeTbCs 3BENECHHA JAHUX NPO TPHU KIOYOBI MOKA3HMKM HaAlllOHATbHUX
CUCTEM NpPaBOCYIs: €(PEKTUBHICTh, AKICTh Ta He3anexHicTh. Lllogo BukopucranHs
cylaMu UU(POBUX TEXHOJOTIH, cepell SKUX IITYYHUM 1HTENEKT, BiIEKOH(MEepeHIis,
00’ €KTUBHUI aBTOMATU30BaHHUIA PO3IOIiI CIIPaB, TO HAMKpalli MoKa3HUKU B EcToHii,
Himeuunni, Asctpii, [lopryramii ta Icnanii [1, c. 36].

PeanbHl 3axoau €BpONENWCHKUX KpaiH OO0 MpOoLecy AlKUTami3amii y cdepi
CYIOYMHCTBA 3M1MCHIOIOTHhCS TounHaroun 3 2008-2009 pokiB, a OKkpeMi acnekTu
IIPaBOBOT'O PETYJIIOBAHHS €JIEKTPOHHOTO MpaBocyais B €C mociiKyBaiv Taki BUCHI
sk boptHik O., 'ansona I., [lo3usikoB C., Cuneryoos O., Uepnenko O. ta iHmIi.
OpHak, METOIO CTaTTI € OXapaKTepU3yBaTU CYYaCHUW CTaH MPABOBOI'O PErYJIIOBAHHS
nugposizaiii cyqounHcTBa B €BponeiicbkkoMy Coro3i.

€Bpomneiickka KoMmicisi 3 eexTuBHOCTI TpaBocyaas Pamm €Bponu mpuiiHsiia
ETnuny XapTit0o 3 BUKOPUCTAHHS IITYYHOTO I1HTEJNEKTY Yy CYJOBIA cuctemi Ta ii
CepelloBHUIll, B SKIA TNependayeHo CHUCTEMY €IUHUX NPUHIUIIB 1 MOpaBuIl
BUKOPUCTAHHS IITYYHOTO IHTEJEKTY y CyIOBid cuctemi. Jlo mpuxmamy, mTydYHUN
IHTEJIEKT MOXXE€ BHKOPUCTOBYBATUCH I PO3IIMPEHOrO IMOIIYKY IPELEIEHTHOIO
npaBa, BPEryJIIOBAHHS CHOpPIB OHJIAH, CKJIAJaHHA JIOKYMEHTIB, aHaJi3y,
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(GyHKIIOHYBaHHS 4aTOOTIB s iHGOpPMYBaHHS yY4acHUKIB mporecy Tomo [2, c. 17].
Takox mxepenom mis GopmyBaHHS 3aKOHOAaBCTBa €Bporericbkkoro Coro3y y chepi
IITYYHOTO 1HTENEKTY € bina KHHUra 31 ITYYHOTO 1HTEJIEKTY: €BPONEUChKUHN MiIX1 10
nockoHanocTi 1 goipu. lle cTpareriunuii gokymeHT, omyOiikoBanwii 19 moToro
2020 poxy, 110 BH3HAYa€ MPIOPUTETH PO3BUTKY MITYYHOTO IHTEJEKTY Ta KIIIOUOBI
HPUHIUITHA PO3POOKH Ta 3aCTOCYBaHHS cucTeMHu [3].

OcHoBHOIO MeTor0 yxBanieHoro Ilmany miii Ha 2022-2025 poku «Iludposizaiis
JUISL  Kpalioro MpaBoCyIs» €Bporneichbka KOMiICis 3 TUTaHb e()EeKTUBHOCTI
npaBocyaas Pagu €Bponu BuU3HAYae CympoBij AEpXaB B YCHIITHOMY MHEPEXOl J0
1dposizamii mpaBOCYAJIS BIAMOBIIHO J0 €BPOINEUCHKUX cTaHmapTiB. [lpu mpomy
HAroJIOIIYEThCS HA HEOOXIJHOCTI CYMICHOCTI OOpaHMX Jep)KaBaMH Ta CyJIaMH
U(POBUX IHCTPYMEHTIB 3 SIKICHUM, €(DEKTUBHUM, TOCTYITHUM Ta HEYNEPEIKECHUM
npaBocyaim [4].

Takoxx onuuMm 13 3aBnanb [lporpamu mpaBocyaass no 2027 poky, IO
3arBepkeHa Permamentom (€C) 2021/693 €Bpomneiicbkoro napiaMmenty ta Pamau, €
OiIATPUMKA CHIBIpalll y UIUBUIBHUX Ta KPUMIHAJIBHUX CIpaBaxX, CHPUSHHSA
e(eKTUBHOMY Ta HEIWCKPUMIHAIIIHHOMY JOCTYIy 10 TMPaBOCYAns IS BCIX 3
JIOTIOMOTOI0  €(pEKTUBHUX 3aco0IB MPABOBOTO 3aXWUCTy, Yy TOMY UHCIl 3
BUKOPHCTAHHSAM €JICKTPOHHMX 3aCc001B (€JICKTPOHHOTO MpaBocyiis) [5].

KitouoBrMu opi€eHTHpaMu MPaBOBUX 3MiH Y KOHTEKCTI CUCTEMH €JIEKTPOHHOTO
npaBocyaas €C 100 CTBOPEHHS MUQPPOBUX PIIIEHDb ISl TPAHCKOPJIOHHUX CYJA0BHUX
IPOLIECIB €:

1) eneKTpOHHA KOMYHIKAIlisi MK OpraHaMH BJIAJIM, sKa TMOKJIUKaHa 3a0€3MCUnTH
OUTBIN MIBUJKE IMOJAHHS JOKYMEHTIB Ta MOJErMIUTH AOCTYI 10 mpaBocyaas. Crifg
3a3HAYUTH, 10 HOpMaTwBHI akTh €C MICTITh CHOEMiaIbHI TOJOXKEHHS, SKi
PErJIaMEeHTYIOTh BUKOPUCTAHHSI EJIEKTPOHHUX 3ac00iB sIK 00O0B’sI3KOBOi  (hopMH
KOMYHIKaIlll MK CyJJaMy Ta KOMIETEHTHUMU OpraHaMy 4epe3 3axXUIlIeHy Ta HaaliHy
nenentpanizopany I[T-cuctemy (e-CODEX) 3 wMeroro mnepemadi MOBiIOMIICHD,

3amuTIB, IOKYMEHTIB, OJIaHKIB, KBUTAHIIIH, cepTU]IKATIB TOIIIO;
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2) BpydeHHS  JIOKyMEHTIB  C€JICKTPOHHHUMH  3acobamu.  BukopucrtanHs
€JIEKTPOHHHUX 3aC001B, TAKUX SIK €JIEKTPOHHA MOIITA 3 MiATBEPHKCHHSIM OTPUMAHHS,
1HIIl EeJEKTPOHHI 3aco0M 3 aBTOMATUYHUM MIATBEPKCHHSM JOCTAaBKH, BHU3HAHO
cmoco0aMu, IO  BIANOBIJAIOTH  MIHIMAIBHHUM  BUMOTaM  €JIEKTPOHHOTO
JOKYMEHTOOOITY Il Bpy4YeHHS JOKYMEHTIB;

3) IopuMYHa CHJIa EJICKTPOHHUX JOKYMEHTIB. EJCKTpOHHI JTOKYMEHTH He
MOXKYTh BBQ)XKaTHCSl HEJAOMYCTUMHUMHU Ta HEUMHHUMHU 3 IOPUAUYHOI TOUKU 30py SIK
JIOKa3M JIMIIIE HA TiH MiJICTaBl, IO BOHU MAIOTh €JIEKTPOHHY (OpMY;

4) enekTpoHHI mignucu Ta iHON igeHTHdikamidHi gani.  KsamidikoBaHi
€JCKTPOHHI IMMAMUCH TPHUPIBHIOIOTHCSA JO BJIACHOPYYHHUX, a KBaii(iKoBaHi
CJIGKTPOHHI TEYaTKH, CIyX0a eIeKTPOHHOI PEKOMEHAOBAHOI TOCTaBKHM MaloTh
KOPHUCTYIOTBCS TIPE3YMITITIEIO MUTICHOCTI IIEPeIaHUX JTaHUX;

5) aucraniiiHi U pPoBI CIyXaHHs Ta 301p eIEKTPOHHMX J0Ka3iB [6, ¢. 190-191].

BaxyiuBuM KpOKOM Yy BHUKOHaHHI 3000B’s3aHb €C 1moAo MojepHizalli
TPAHCKOPJIOHHUX TMPOBa/pKeHb € mpuitHATTA Permamenty (€C) 2023/2844 mpo
upOBI3aIi0 CyJ0BOI CITIBIpaIli Ta JOCTYI IO MPaBOCYAJS B TPaHCKOPIOHHHX
IIUBUTLHUX, KOMEPIIMHNX 1 KPUMIHATBHUX CTpPaBax, a TAKOXK MPO BHECEHHSI 3MiH 0
MEBHMX aKTiB y cdepi cya0Boi chiBmpaili [7]. Permamentom nepeadadeHi y3romkeHi
MOJIOXKEHHS, 110 CTOCYIOTbCSI BUKOPUCTaHHS B1JI€OKOH(EpEHI1d, 3acCTOCYyBaHHS
EIeKTPOHHUX TMIAMNKCIB, TMPABOBHX HACTIAKIB EJIEKTPOHHHUX JIOKYMEHTIB Ta
€JICKTPOHHOI OIIaTH 300piB, IO Ma€ MPU3BECTH 0 €KOHOMIi BUTPAT, CKOPOUCHHS
CTPOKIB PO3TJISY CIIpaB Ta 3MIIHEHHS JOBIPH 0 MPaABOCYIS.

[MudpoBizamiss  mependavyae  MOAANBIIMK  PO3BUTOK  Ta  IHTETpaIlito
iH(OopMaIIHHUX Ta KOMYHIKAIIHHIX TEXHOJOTIH y poOOTYy CyJOBHX CHUCTEM KpaiH-
yieHiB €C. AKTUBHE BIPOBAKEHHS €JICKTPOHHOTO MPABOCY IS BiTIOYBAETHCS O1TBIIT
HIXK JIECATOK pOKiB. Bike peaizoBaHuii HE OJIMH TUIaH, a caMe OaraTOpiYHMM TUTaH i
moA0 enexkrponHoro mpaBocymas Ha 2009-2013 poku [8], Ilpoext crparerii
€BPONEHCHKOTO eleKTpoHHoro mpaBocymuss Ha 2014-2018 poxm [9], Crpareris
enekTpoHHOro mpaBocyaas Ha 2019-2023 poku [10]. Uunna €Bponeiicbka cTpaTeris

eJIeKTpOHHOTO TmpaBocyans Ha 2024-2028 poxu Oyna cxBajgeHa Panoro
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€sporneiickkoro Coro3y 8 rpyaus 2023 p. V Hiil nepeadavyaroTbecsi KOHKPETHI Ali, sIKi
MatoTh OyTH BxuTI €C Ta ioro aepkaBamu-uieHamu. Cepesa HUX:

- CHOpUSIHHA JIOCTYNMy J0 LU(GPOBOro NpPaBOCYAJAsl Yepe3 BIPOBAIKEHHS,
MPOEKTYBAHHS €JIEKTPOHHUX TOUOK JIOCTYIY;

- TIOJIMIIEHHS TPAaHCKOPJOHHUX BIHOCHH Yepe3 po3poOKy Ta TeCTyBaHHS
HOBUX CYMICHHUX 1HCTPYMEHTIB;

- BHUKOPHUCTAHHS TIOCTYT 3B’SI3Ky B pEAJbHOMY 4Yaci Ta OOJaJHAHHS 3ajiB
CYJIOBHX 3acCiJlaHb CYMICHUMH 3ac00aMu BimeokoH(pepeHI3B’s3ky [11, c. 9-10].

BpaxoByroun BuUKIaJIeHe, Oe€33alepedyHo, MPIOPUTETHHUM €  PO3BUTOK
1H(popMaIiitHO-TeIEKOMYHIKAIIIMHUX TEXHOJOTIH 3B’S3Ky Ta iX iHTEerparis B poOoTy
CyJIOBUX Ta IPABOOXOPOHHHMX OpraHiB e€Bponeichkux nepxan. Lludposizamis e
BUCOKOS(EKTUBHUM 1HCTPYMEHTOM i 3a0€3MEUCHHs MpaBa Ha CYJOBUN 3aXHCT,
CIIPUSIHHS JOCTYITY JIO TIPABOCY S 1 MABUIIICHHS HOTr0 e(eKTUBHOCTI Ta MPO30POCTI.
He3Baxatoum Ha NOPUAHATTA BEJIMKOI KUIBKOCTI HOPMAaTHBHO-IIPABOBHMX aKTIB,
NPUCBIYCHUX (DYHKITIOHYBAHHIO €JIEKTPOHHOTO CYJOYMHCTBA, MPOBOAUTHCS pOOOTA
HaJ TOJAJBIIOK PO3POOKOIO, BIOCKOHAJIEHHSM 1 CTBOPEHHSIM Y3rOJIKEHOT CUCTEMU
IPABOBUX HOPM, SKIi O HaJCKHUM YWHOM periiaMeHTyBanu cdepy mudponizairii
CyJIOYMHCTBA.
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CAMOBPAJIYBAHHS AJIBOKATYPHU B KOHTEKCTI CYJIOBO1
PE®OPMMU: 3ABE3IIEYEHHS ITPAB JIIOAUHU TA BIAIIOBIIHICTD
MIZKHAPOJAHUM CTAHIAPTAM

CynoBa pedopma € KIFOUOBUM YMHHUKOM 3a0e3leueHHs] BEpXOBEHCTBA IpaBa
Ta peaizallli mpap JIFOJWHHU, 1[0 BUMAra€ HaJICKHOTO (PYHKI[IOHYBaHHS aJBOKATYpPH
K caMOBPSAHOL 1HCTUTYILIT. CaMOBpSITyBaHHS aIBOKATypU € BAXKJIMBUM €JIEMEHTOM
HE3aJIeKHOCTI MPaBHUYO1 Tpodecii Ta i1 BIAMOBIAHOCTI MIXKHAPOJHUM CTaHAapTaM. Y
IIbOMY KOHTEKCTI HEOOXiJHO MpOaHali3yBaTH pPOJb aJIBOKaTYypd B yMOBaxX CYyAOBOi
pedopmu, ii 31aTHICTH €()EKTUBHO rapaHTyBaTH 3aXUCT TPaB JIIOJAUHU Ta BIAMOBIIATH
BAMOTaM MIDKHAPOJHUX JOKYMEHTIB, TaKuUX K N0 mpukianxy OCHOBHI NMPUHITUTIN
Opranizamii 06’eqnanux Hamii (OOH) momo posi agBokaTiB Ta €BPONEHCHKHUX
CTaHAAPTIB a/IBOKATCHKO1 A1SUTBHOCTI.

Opranu aJBOKaTCHKOTO caMOBpsIyBaHHS 00’emnye HarionanmpHa acormiaris
anBokariB Ykpainu (HAAY), ska nie depe3 oprasizaiiiiHi (popMu aaBOKaTChKOIO
caMOBpsilyBaHHSl BKazaHi Bullle [l], 1 SIBISETbCS HEIEPKABHOK HEKOMEPIIMHOIO
npodeciiHO0 OpraHizalli€ro, sika 00’€Hy€e BCIX aJBOKaTIB YKpaiHU Ta CTBOpPEHA 3
METOI0 3a0e3TeueHHsI peatizallii 3aBaHb aBOKaTChKOTO caMOBpsiTyBaHHs. OCHOBHOIO
xapaktepuctukoro HAAY € 1 3maTHICTh CaMOCTIHHO YOPABIATA BHYTPIITHHOO
TISUTBHICTIO Ta aKTUBHO OpaTH y4acTh y (pOpMyBaHHI CyCHIUIBHOTO JKUATTSI.

VY cBow yepry Ha MIDKHApOAHOMY pIBHI TakM € MDKHApOJHI OO0’ €IHaHHS

aJIBOKaTIB, Taki ik MixkHapoHa acorianist agBokatiB (IBA) 1 Paga anBokaTrchkux ta
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npaBoBux ToBapuctB €Bponu (CCBE), rpaioTe BaxiuBy poib y BUPOOJICHHI
MDKHAPOJHUX €THUHUX MPABUII aJIBOKATCHKOT Mpodecii.

VYkpaiHcbka afBOKaTypa € AII0UYUM YYACHUKOM TaKMX MIXKHAPOJHUX OpraHi3alliii
3 METOKW TIJACWJICHHS CBOTO AaBTOPUTETY, PO3BUTKY CIIBpOOITHUIITBA Ta
BUKOPUCTAHHS BCIX MOMJIMBOCTEH MJig 3aXHCTy 3aKOHHUX I1HTEpECiB aJBOKATIB.
[Tpuennanns no IBA ta CCBE n03Bofuino yKpaiHCBKUM aIBOKaTaM 30UIBIIUTH CBOT
MOJKJIMBOCTI 1 BIUTUB Ha MJISUTBHICTH 1HCTUTYTY aJBOKATypH Ta IMPaBOBY CHCTEMY
VYkpainu B Lijiomy.

3rigHo 3 nosuuiero JI.I. boilko, HayKOBUMM CTaHAapTaMH, IO CTOCYIOTHCA
BUKOHAHHS aJBOKATCHKOI [ISUIBHOCTI, € «MIKHApPOJHI CTaHAapTH MpodeciiiHol
IIOBEIIHKHA aJIBOKaTa», SIKI BCTAHOBJIIOIOTH 3arajbHI JCOHTOJIOTIYHI BHMOTH, SKI
MOBUHHI JIOTPUMYBATHCS aJBOKATH HE3aJIEKHO BiJl TOTO, JIe BOHHU 3/I1MCHIOIOTH CBOIO
npodeciiiHy IIsUIBbHICTh — Ha HAIllOHAJIBHOMY, PETiOHAJbHOMY a00 MIDKHAPOIHOMY
piBHI [2, c. 162]. MixHapOaH1 CTaHIAPTH € CBOrO POJy 'yMaHi3all€l0 CyCHIbHUX
BIJTHOCHH, MATPUMKA 3aKOHHOCTI Ta 3a0€3MeYeHHs MPABOMOPSIAKY Y KOXKHINA KpaiHi,
JIC TIPAIIOIOTh aIBOKATH.

AJTBOKAaTChKE CAaMOBPSTYBaHHS O3HA4Ya€ HAJAHHS aJBOKATaM TpaBa CaMOCTIHHO
BUpINIYBAaTH TIMTAHHS, ITIOB'S3aHI 3 OpraHi3ali€l0 Ta MiSUIBHICTIO aJIBOKATChKOT
npodecii, 3rigHO 3 TMOJOXKEHHsAMH 3akoHy VYkpainu «lIpo angBokatypy Ta
aJBOKATCHKY JiSTBHICTEY [3].

CynoBa pedopma, 10 peami3yeTbcs B YKpaiHi, CIpsIMOBaHA Ha IIiJABUIICHHS
e(EeKTUBHOCTI CYJIOYMHCTBA, 3MEHUICHHS pIBHSA KOPYIUIi Ta 3a0e3MEeYeHHs] PIBHOIO
JIOCTYITY J10 TIPABOCYJIsA. Y IIbOMY KOHTEKCT1 aJJBOKaTypa BiJIITPae MEHTPATbHY POJIb K
rapaHT 3a0e3MeYcHHs IpaBa Ha TPABOBY JOMOMOIY Ta chpaBeumBuii cyn. Ilpote
BUKJIMKH CYZI0BOT pehopMH, TaKi K HEOOX1THICTh 3a0€3MEeUeHHS MPO30POCTI iSITHHOCTI
aJBOKATypH, MiABUIICHHS MPOo(deciHHUX CTaHAapTIB Ta BJIOCKOHAJICHHS MEXaHI3MIB
JUCLMIUTIHAPHOI BIAMOBILAAIBHOCTI aIBOKATIB, 3aIMILIAIOTHCS aKTyaJIbHUMHU.

OnHi€r0 3 KIIOYOBHX IMpoOieM € 30epekeHHs OamaHcy MK JAep KaBHUM
PEryJIIOBaHHSAM aJBOKATypH Ta ii caMOBpSIHOIO Mpupojoro. HamMipHe BTpydaHHs

JIEp’)KaBU MOKE MPU3BECTU [0 MIAPUBY HE3AJEKHOCTI aJIBOKATCHKOI Mpodecii, 1o
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CyNepeyuTh MDKHAPOJHHMM CTaHAapTaM. BomHowyac HeAOCTaTHIM KOHTPOJb 3 OOKY
aJIBOKATCHKOTO CaMOBPSAYBaHHS MOXE CIPHUSATH 3HUKEHHIO SKOCTI MPaBOBOi
JOTIOMOT'H Ta MOCIA0JIEHHIO CYCIIBHOI I0BIpU 0 aIBOKATYPH.

Ha nymky €. OtroBa, B Teopii mpaBa HE ICHy€ OJHO3HAUYHOTO BU3HAUYCHHS
OCHOBHHX, NMPUTAMaHHUX BEPXOBEHCTBY IpaBa O3HAK, & OKPEMi O3HAKU HE MOXKYTb
OyTH 4ITKO BIAOKPEMJIEHI OJIHA BiJl OJJHOI, TOMY MEPEIIYUMO TaKl MPaBOBI MPUHLIUIH
[4, c. 55]:

1. ITpuHIIMI OOMEXKEHOTO YIPABIIHHS Nepeidayae aBTOMATUYHE HaJIAIITYBAHHS
OanaHCcy JAep)KaBHOI BJIAM B IUJIOMY, YCIX ii TUIOK, BIJIHOCHO TPOMAJsH Ta
IPOMAJITHCHKOTO CYCIIIJIBCTBA a00 HAa KOPUCTh OCTaHHIX. Y IIbOMY KOHTEKCTI
npaBoBe (KOHCTUTYIIITHE a00 3aKOHO/AAaBYE) PEryJIIOBaHHS, sIKE BU3HA4ae cepy Mii
JepXkaBu, Ma€ OyTH JKOPCTKMM, Ka3yiCTHYHMM Ta OJHO3HAUYHHUM, 3 METOIO
3ano0iraHHs PO3BUTKY CBaBOJII ab0 mpaBoBOro Oe3mamy 1 0OMEXKEHHS MPUPOJTHOTO
po3mupeHHs AepxaBHoi Biaau. EdexkTuBHE AOCATHEHHS I[HOTO MPHUHIIUITY BUMAarae
3HAaXOJKEHHs 30aJIaHCOBAHOIO CTYNEHsS BTPYYaHHS JEp>KaBU B KUTTS TPOMAJSH 1
IPOMAJISTHCHKOTO CyCHiiIbCTBa [4, €. 56].

2. I'apanTii OCHOBHUX TpaB 1 CBOOO I IPOSBISIOTHCS Y MPIOPUTETHOCTI TPaB Ta
cBO0OJ TPOMaJsiH 1 CYCIUJIbCTBA Mepea JepkaBoro. Ponb nepkaBuW MOJsATae B
IOPUAMYHOMY 3aKpIIJIEHHI NPUPOJAHMX NpaB JIIOJMHU, OpraHizauii UUX MpaB 1
3a0e3MnedeHH] X MPaBOBOTO 3aXUCTy [4, c. 62].

3. IlpaBoBa BH3HAUYEHICTh BUSBISETHCS y BCTAHOBJICHHI YITKUX, 3a37aJIerilb
BU3HAYEHUX 1 3arajbHOBH3HaHUX MpaBui. LImsxoM MOCTIZOBHOTO BHPOBAIKEHHS
IIUX TIPaBWI, 3aKOH JIO3BOJISIE BU3HAYUTH OOOB'S3KOBY MOBEAIHKY Ta TEpeadaduuTH
MOJIMBI HACHIIKY 1M, HaJarouu Cy0'eKTUBHY BIIEBHEHICTh TPOMAJITHAM Y TOMY, 110
3aKOH OyJie TOTpUMaHUM y BIAHOIIEHHI 10 HUX, 1 M0 Y KOHKPETHUX CUTYaIlisfx Oymae
3MICHEHO TIpaBocys [4, c. 66].

3a0e3nedyeHHs] MpaB JIIOJUHU 4Yepe3 HE3aIEeKHY aJBOKaTypy. AJIBOKATH
BIIrpalOTh BUpIIIAJIbHY POJb Yy 3a0e3MedYeHHi JOCTyIy A0 MpaBOCYAs, HaJaHHI
IOPUINYHOI JIOMOMOTH BpA3JIMBUM KaTEropisiM oci®d Ta KOHTPOJ 3a JOTPUMaHHSIM

paB JIFOJAWHMU MiJ] YaC KPUMIHAJIBHOTO CY/I0YMHCTBA.
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€Bporieiicbka KOHBEHIIs 3 npaB JdoauHu Ta OcHoBHi npuHiunu OOH mono
poJIi aJIBOKATIB, HAroJIONIYyIOTh Ha TOMY, III0 aJIBOKATH MarOTh OYyTH 3aXMIIEHI BiJ
OyIlb-SIKOr0 MOJITUYHOrO ab0 aJMIHICTPATUBHOI'O TUCKY. YKpaiHChbKa a/iBOKaTypa B
nporeci cyaoBoi pedopMH TIOBMHHA BIPOBAIKyBaTH TapaHTIi HE3aJIeKHOCTI
aJBOKATIB, BKJIIOYAIOUM 3aXHCT BIJ TepeciigyBaHb 3a mpodeciiiHy AisSIbHICTD,
MOJIMBICTh BUIBHOIO 00’€AHaHHS y mnpodeciiiHi opraHizamii Ta e(eKTUBHUN
MEXaHI3M CaMOPETYIIOBAHHSI.

Jlnst 3a0e3neyeHHsl BIJMOBIJTHOCTI aJBOKaTYpd MIDKHAPOJHUM CTaHIAapTaMm
HEOOX1JJHO 3A1MCHUTH HU3KY 3aXO1B:

- TapMOHI3allisl HAI[IOHAIBHOTO 3aKOHOJABCTBA 3  €BPOINEHUCHKUMHU  Ta
MIXHApPOJHUMU CTaHIAPTAMHM aJIBOKATCHKOT A1SUIbHOCTI;

- abe3neueHHs HE3aJIEeKHOCTI  aJBOKATCHKOIO  CaMOBpSIYBaHHS  depes
PO3IIMPEHHS TOBHOBAKEHb OPraHiB aJIBOKATYPH;

- CTBOpPEHHS €(EKTUBHOTO MEXaHI3My KOHTPOJIO 3a JOTPUMAHHSIM E€THYHUX
HOPM Ta JUCITUILIIHAPHOI BIAMOBIAAIBHOCTI aBOKATIB;

Komu Mm 3adimaeMo TUTaHHS CaMOBPSIYBaHHS aJBOKATYpH B KOHTEKCTI
CynoBoi peopmH, MU HE MOXEMO HE 3raJaTh Cy4acHMH CTaH aJMIHICTpATHUBHO-
IPaBOBOI'0 PETYJIIOBAHHS aJJBOKAaTypH YKpaiHH.

Crparerisi pedopMyBaHHS CyJOBOI CHUCTEMH, CYIOYMHCTBA Ta TMOB'SI3aHUX
npaBoBUX I1HCTUTYTIB Ha mepiog 3 2015 mo 2020 pokm, Oyma chnpsMoBaHa Ha
CTBOpEHHsI €(DEKTUBHUX MEXaHI3MIB 3a0e3neueHHs (yHKIIOHYBAaHHS aJBOKATCHKOI
nisibHOCTI. Lt cTpaTeris Biairpana BaKJIMBY poJib Y CydacHi cyAoBiil pedopmi.

VY3arajibHEHO BU3HAETHCS, 10 pedopMa CyJIOBOi CUCTEMHU KpaiHH € OJHIEI0 3
HalBaXJIMBIIIUX 3aBllaHb, SKE MAalOTh BUPINIyBaTH JCpXKaBHI YCTaHOBH, CYIIi,
IOpUCTH, TPEICTAaBHUKKA TPOMAJCHKOCTI, MIXHAPOJHI oOpraHizamii Ta I1HCTHUTYIII
cnuIbHUMU 3yciuiaMH. OCKUTBbKMA B YKpaiHi HEOOX1IHO 3aKpIMHUTH MPaBOMOPSJIOK,
110 0a3y€eThCsl HA BUCOKOMY PIBHI IPABOBOI KyJbTYPHU B CYCIIIBCTBI, IISJIBHOCTI BCIX
CyO'eKTiB TPOMAJCHKMX BIAHOCHMH Ha MPUHLHMIIAX BEPXOBEHCTBA MpaBa Ta 3aXUCTY

npaB 1 cBOOOI JIFOAUHU [5].
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Yepe3 pik micist 3aBepuieHHs Buinesraganoi Crparerii, Kowicis 3 mpaBoBoi
pedopmu npu IlpesuaenTi YkpaiHu BUSBUIIA TOTOBHICTH 0 PO3TJISAY MPOIO3UIIIM
moao Ilnmany aiii 3 peamizauii IIpe3auaeHTChKOi cTparerii po3BUTKY CHUCTEMHU
IpaBOCYAs Ta KOHCTUTYIIHHOTO cymodumHcTBa Ha miepiox 2021-2023 pokis,
30KpeMa, CTOCOBHO yJOCKOHAJIEHHS aJJBOKATChKOI JIISITBHOCTI.

VY uepBHi 2021 poky IIpe3sunenta Ykpainu cBoiM Ykazom Ne 231/2021 [6]
BU3HAYA€ CTPATEriYHy CHOPSAMOBAHICTH PO3BUTKY CHCTEMH TMIPaBOCYIIs Ta
KOHCTUTYIIIHOrO cynounHcTBa Ha mnepioa 2021 — 2023 pokis. Lleit HopmaTuBHO-
IPaBOBUM aKT BU3HAYA€ MPIOPUTETU Ta OCHOBHI HANPSIMKU pedopMyBaHHS CyAOBOi
CHUCTEeMH KpaiHu Ta HaOyBa€ YMHHOCTI 3 MOMEHTY IyOJjikallii Ha HACTYMmHI 2 POKH.
3BakarouM Ha Te€ 110 Bxke HacTaB 2025 pik 1 TOMy 3apa3, 3HOB MOCTA€ MUTAHHS 111010
CTparerii Ha HACTYMHI 2 POKH.

CamMoBpsiTyBaHHS aJBOKATypH € HEBIJI'EMHOIO CKJIaJ0BOIO €(EKTUBHOI CyA0BOi
pebopMu Ta OIHMM 13 KJIIOUYOBHX MEXAHI3MIB 3a0€3MEUYCHHS] MpaB JIIOJAUHHU.
HesanexxHicte agBokatypu, il 3aTHICTH JO CaMOPETYJIIOBaHHS Ta BiAMOBIIHICTH
MDKHApOJHUM CTaHJapTaM € OCHOBHMMH YMOBaMH Ui peaii3aiii MNpUHIUITY
BEPXOBEHCTBA MpaBa. Ba)IMBUM 3aBIaHHIM € 30€peKeHHS 0aJaHCy MIX JIepKaBHUM
PETYJIIOBAaHHSIM 1 aBTOHOMIEIO aJIBOKATChKOT mpodecii, 10 JO3BOJUTh TapaHTyBaTH
AKICHy TIpaBOBY JOINOMOIY Ta CIpaBeJIMBE CYJAOYMHCTBO. BiAMOBIAHICTS
MDKHAPOJHUM CTaHAApTaM Ma€ CTaTH CTpaTeTiyHUM MPIOPUTETOM Y TIpOIeci
pedopMyBaHHS aJBOKATYypH, IO 3a0e3MeunTh ii ePeKTHBHICTh Ta HE3AICKHICTH Y
JIOBrOCTPOKOBIHM MEPCIIEKTHUBI.
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THCTUTYIIHHA PEOOPMA B YMOBAX INEPEXIJTHOT'O
HPABOCYAJA4: BABE3IIEYEHHA ITPAB JIIOJIUHU HA
MI’KHAPOJIHOMY PIBHI

[lepexigne mnpaBocynas (aHri. transitional justice) € 0araTOKOMIIOHEHTHOIO
KOHIICTIIIEI0, CIOPSIMOBAHOI0 HAa BUPILICHHS MHUTaHb, [0 BHHHUKAIOTh y CYCIUIbCTBI
MICJIsI MACOBUX MOPYIIEHB MPaB JIIOJAWHHU, BlifH, PEPECUBHUX PEKUMIB YU BHYTPILIHIX
KOH(DJTIKTIB. Taka MOJEIbh OXOIUIIOE KOMITJIEKC MEXaHI3MIB — K HaI[lOHAIbHUX, TaK 1
MDKHapOJIHHUX — 3 METOIO JIOCSITHEHHSI CIIPaBeIMBOCTL, IPUMHUPEHHSI T4 HEOMYIIICHHS
MOBTOPEHHSI CUCTEMHUX Mopy1ieHs npas moaunu (Teitel, 2000).

Konm #imethcs mpo mepexia Bif aBTOpUTApU3My a00 KOH(IIKTY J0 JTeMOKpATii
Ta MUPY, IHCTUTYIIIIiHA peopMa Mae KiJTbKa OCHOBHHUX IT1JICH:

1. 3abe3neyeHHsT HEBIABOPOTHOCTI MOKApaHHSA 3a MOPYUIEHHS MpaB JIOJUHU.

PepopmoBani cynoBi Ta MOpPaBOOXOPOHHI OpraHv MarwTh OYTH 3JaTHUMHU
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PO3CIiTyBaTH 3IOYMHA MUHYJIOTO i MMOTOYHOTO MEPI0Ty, 3aCTOCOBYBATH MPABOCY IS
BIJIMOBIAHO JI0 MI>KHAPOJHUX CTAHAAPTIB, HE JOIMYCKAIOUW CBABI/UISA Ta BUOIPKOBOTO
nepeciiilyBaHHs.

2. YTBepIKCHHS BEpPXOBEHCTBa TmpaBa. OpieHTUPOM ISl IHCTUTYHIMHOI
pebopMu € He3ameKHUM, HEYNEPEIHKCHUH 1 CIpaBeJIUBUN CyJd, HaJICKHUN
IPOKYPOPCHKHUI HATJsII, TApaHTOBAHE MPABO HA 3aXHCT Ta MPO30pa MPaBOOXOPOHHA
cucrema (Rome Statute, 1998). BiamoBimHo, jaepkaBa Ma€ BCTAHOBIIOBATH
e(eKTUBHI MEXaHI3MH NapJaMEHTCHKOr0 Ta TPOMAJCHKOTO KOHTPOJIO 3a AisIMU
opraHiB O€3MeKHu Ta IOCTHIIII.

3. TlomonmaHHs KyJabTypu Oe€3KapHOCTI. Y CYCHUIbCTBaX, J€ TPHUBAIUN dYac
NOpPYIICHHS MpaB JIIOJMHA HE Majld NpaBOBUX HACHIIKIB, BHHUKAE armocdepa
HEeZoBipH Ta crpaxy. [HcTuTyMiiiHA pedopMa MOKIMKAHA 3MIHUTH II0 MApagurMmy:
CTBOPUTH YMOBH, 3a SIKMX MOCaJ0BI 0COOM Ta BIMCHKOBI IMAPO3A1UIH, BIIMOBIIAJbHI
3a MOPYILIEHHS, HECTMMYTh BIANOBIAAIBHICTh, a MOTEPHUIl MaTUMyTh AOCTYI MO
BimmkoayBanHs (ICTJ, 2009).

4.3MilIHEHHS AOBIpU MK TPOMAaJITHAMHU Ta JIEpKaBok0. Y CIiliHE peOpMyBaHHS
IPABOOXOPOHHUX Ta CYJOBUX OPTaHIB € OJHUM 13 KIIOYOBUX (DAKTOPIB BITHOBICHHS
CYCIUIBHOTO KOHCEHCYCY. JSIKIIO TpOMaasiHU TEpPEeKOHAHI Yy HE3aJeKHOCTI U
€(EeKTUBHOCTI CYJIB Ta MPO30POCTI MNPABOOXOPOHHHUX CTPYKTYp, L€ CIpHUs€E
(bopMyBaHHIO CIIUTHHUX IIHHOCTEH 1 IParHeHHsI 10 PO3BUTKY HA 3acajax JeMOKpaTii
Ta TMPaB JIONHH.

5. 3amo0OiraHHs TOBTOPEHHIO moOpyweHb. [HcTuTyliiiHa pedopma B
NEepexiTHOMY TPABOCY/l CIpsSIMOBaHA HE JIMINE HAa TOKAapaHHs 3a BXKE BUYMHEHI
3JIOYMHM, a W Ha CTBOPCHHS MEXaHI3MIB IIONEPEDKEHHS TaKUX 3JIOYHMHIB Y
MaiOyTHhOMY. J[7I1 1IOTO OHOBIIOIOTHCSA CTAHAAPTH MPOGECIHHOT €TUKHU, CUCTEMU
HAaBYaHHS TEPCOHANy, MPOIEAYpPH MNPU3HAYECHHS KEPIBHUKIB JCp)KaBHUX OpraHiB
tomio (Sikkink, 2011).

[ncTuTyniiina pedopma HEBIIAUIBHO OB’ A3aHa 3 MI>KHAPOJIHUMU CTaHIapTaMH,
10 BCTAaHOBJICHI HHU3KOK JIOKYMEHTIB Ta MPAaKTHUKOI MIKHAPOJHHMX IHCTHUTYIIIH.

Cepen HaiiOUIbIII BIVIMBOBUX:
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Cratryt OOH (1945) nependauae 3000B’A3aHHS IepKaB-WICHIB JOTPUMYBATHUCS
IPUHIIUIIB MpaB JIOJMHU Ta 3a0e3MedyBaTh iX 3aXUCT Ha CBOil TepuUTOpii. 3arajibHa
neknapanis npaB JroguHd (1948) BuszHauae 3arayibHI OPUHIUINKA 3a0€3MEUCHHS
OCHOBHHX TIpaB Ta cBOOOJ KOXKHOT JIIOAWHU. MI>XKHApOJIHHUMA MaKT MPO TPOMAISHCHKI
Ta ModiTU4HiI npaBa (1966) Ta MiKHapOIHUN MAKT MPO €KOHOMIYHI, COIIAJIbHI Ta
KyJabTypHi TipaBa (1966) BCTaHOBIIOIOTH IOPUIWYHO 3000B’sA3yHOUYl HOPMH, SKl
Jiep’KaBa MyCUTb BTUTIOBATH Y€pe3 BHYTPIINTHE 3aKOHOAABCTBO Ta MPAKTHKY.

PumMcbkuii crarytr MixHapogHoro KpumiHaibHoro cyay (1998) Busnavae
CHUCTEMY MDKHAPOJIHOI KPUMIHAJIBHOI FOCTHUINI, 3aCTOCOBAaHY JO HAUTSKYIMX
3JI0YMHIB, 110 BUKIWKAIOTh 3aHETMOKOEHHS BChOTO MIKHAPOJHOTO CIIBTOBapHUCTBA
(Rome Statute, 1998).

Ponp mixkHapogHaux oprasnizaiiii, 3okpema OOH, Pagun €Bponu, €Bponeiicbkoro
Coro3y Ta 1HIIMX, MOJATaE B MATPUMIIN pedopMaTOPCHKUX MPOIIECIB Yepe3 HaJaHHS
TE€XHIYHOI, KOHCYJbTAaTUBHOI Ta ()IHAHCOBOI JOMOMOru. TakoX BOHHU 3A1HCHIOIOTH
MOHITOPUHT JOTPUMAHHS TpaB JIOAWHU, 10 MOTHUBYE HAIIOHATBHI YypAIU
BIIOCKOHAJTIOBATH BJIACHY IHCTUTYIIIHY CTPYKTYpY.

MixHapoaHi Ta TiOpuAHI TpUOYHATM CTBOPIOIOTHCS JUISI PO3TISAY BOEHHUX
3JIOYMHIB Ta 3JIOYMHIB TMPOTH JIFOASHOCTI, BKJIFOYAIOUM Ti, IO BYMHEH1 I Yac
KOH(QIIKTIB y mneBHOMY perioHi. Ilpuknagom € MibKHapoJHUNA KpUMIHAJIbHUN
tpubyHan mns komumHboi FOrocnasii (ICTY) ta MiKHapomHuil KpUMiHATbHHMA
tpubyHan s Pyannu (ICTR). Xoua iXHS posib MepeBaxHO KapalibHa, poOoTa
TpUOYHAIIB CHpHUsa TAKOXK pePOpPMyBaHHIO MPABOBOI CUCTEMH Ha HAILIOHAJBLHOMY
piBHI, amKe JepxkaBa, Yy SKIA 3IIHCHIOIOTBCS — PO3CTiAyBaHHS, 3MYyIIeHA
BJIOCKOHAJIFOBATH BJIACHI ITPaBOB1 MEXaHI3MHU.

Kowmicii 3 BcranoBnenns ictuan (Truth Commissions - 11i opraHu He 3aMIiHIOIOTh
CYJIOBUX TMPOIIECIB, MPOTE MOXKYTh BU3HAYUTH MaciiTad MOPYIIEHb MPaB JIOAUHU Ta
COPUSTH BHUPOOJICHHIO pEKOMEHJaUld i cucteMHux 3MmiH. [lpukiagom €
[liBnennoadpukanceka Kowmicis 3 mnUTaHb NpaBad Ta NOPUMHPEHHS, SKa
peKkoMeHayBada pegopMyBaTH TOJIII0, CYJOBY CHCTEMY Ta 3IIMCHUTH KaJpOBi

YUCTKHU B OpraHax 0e3mneKu.
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VY nedkux JepikaBax 3alpoBaKYIOTbCS MEXaHI3MHU IEPEBIPKU JE€pPKABHUX
CITY>KOOBIIIB, TPOKYpPOPiB, CYIJAIB Ha MNpeAMET NPUYETHOCTI JO MOPYIICHb IpaB
JTOJUHU 200 KOPYMUIMHHUX MPakTUK. Xoua JIIOCTpalis BUKIUKAE JUCKYCIi 100
CYMICHOCT1 3 MPHUHIIMIIOM I1HAWBIAYaTbHOI BIAMOBITATBHOCTI, Y TMEBHUX BHIMAJKaX
BOHA MOKE JIONTOMOITH OYMUCTUTH 1HCTUTYIII Bif 0OCi0, SIKI CHCTEMATUYHO CHIPUSIIH
PEMPECUBHUM JisIM TMOMEPETHBOTO PEKUMY.

BaxxnuBo He JMIlle BCTAaHOBUTH BIANOBIJAJBHICT, BHUHHHMX, a W HagaTH
OIATPUMKY Ta KOMIIEHcalil »kepTBaM. [HCTuTyliiiHa pedopma MOXKE BKIHOYATH
CTBOPEHHSI OKpEMMX BIJJIIB, BIANOBIIAJBHUX 32 MPOrpamMu ICUXOJOTIYHOI,
MEJIUYHO1, COIliabHO1 Ta ()IHAHCOBO1 JOMIOMOTH MOTEPIIIUM BiJI MOPYIICHb.

[Ticns koHuikTy abo penpeciii yacTo HEOOXITHO MEPErIsTHYTH HaBYallbHI
nporpamM it MaOyTHIX TpPaBHUKIB, MPABOOXOPOHIIB, BIMCHKOBUX. Po3poOka
CIIELIKYPCIB 3 MDKHAPOJHOIO IIpaBa, IMpaB JIOJWHH, €THKUA IyOJIYHOI CIyXOW Ta
OPAKTUKH IMIUIEMEHTAlll MDKHApOJHUX CTaHAAPTIB CHpPHUS€E JTOBrOCTPOKOBIN
CTa01ILHOCTI IHCTUTYIIH.

He3Bakaroum Ha 3HAYHUN TO3UTHBHUM TOTEHIIAN, 1HCTUTYLIMHA pedopma B
YMOBaX MEPEXiTHOTO MPaBOCY IS CTUKAETHCS 3 HU3KOIO MEPEIIKO]T

ko moniTHYHA eniTa He 3allikaBieHa B PO3KPUTTI MpaBaud MPO MHUHYII
3JIOYMHM Ta CHUCTEMHOMY OHOBJIIEHHI YCTAaHOB, pedopma Moxe OyTH IITYy4HO
ynoBuIbHEHa a00 caboToBaHa.

MacoBa 3aMiHa MEpPCOHANy Yy CyJax, MPOKyparypl uM moJjiiii 0e3 HalexxHOi
M1JTOTOBKA HOBUX CHEIIANICTIB MOXE MPU3BECTU J0 3HUKEHHSA €(DEKTUBHOCTI IUX
opraniB. IloTpiOHe 30ayaHcOBaHE MOEIHAHHS JOCBIIUCHHUX KaJpiB Ta 3aIyYEHHS
HOBUX NMPO¢eCciOHANIB, SIKI MOAUISIOTH IIHHOCTI MPaB JIFOIUHU.

[acTUTYHIMiHA pedopmMa € JOBOJI  BUTPATHUM  TPOILECOM: HEOOXITHO
MiBUITYBATH 3apO0ITHY TUIaTy CYAJIB Ta CIITYUX, 3alIPOBA/KYBAaTH HOB1 CTaHAAPTH
JOCYZIOBOTO pO3CiigyBaHHs, OyayBaTH ab0 OHOBIIIOBAaTH CYJIOBY 1H(PACTPyKTypy
Toto. be3 HanmexHuX pecypciB peopma MOKE TUITUTHUCS TCKIaAPATUBHOIO.

Ocobu, sxi 30epernu HedOpMaabHUM BIUIMB Ha JACp)KaBHI OpraHd, MOXYTh

BIJICTOIOBATH CBOIO O€3KapHICTh, BUKOPUCTOBYIOUM AJMIHICTPATHBHI Ta MOJITUYHI

107



BaXKEJI1 BIUIMBY. Y TaKUX YMOBax Ba)JIMBO 3a0€3MEUUTH rapaHTii HE3aJIEKHOCTI TUX,
XTO BTLIIO€E pedopmy.

[Ticns kKOHQIIIKTY YU penpeciii CycniabCTBO MOXKE OUIKYBaTH IIBHJIKMX BUPOKIB
Ta pimyunx naid. OgHak pedopmMa Ta 3MiHA MEHTAIBHOCTI THCTUTYIM MOTPEOYIOTH
yacy. SIKIIo 3MiHU 3aTSTYIOTHCS, 3pOCTAa€ PU3UK PO3YapyBaHHS 1 BTPATH JIOBIPU 3
OOKy TpOMaJIsiH.

3a0e3neyeHHs MpaB JIIOJAUHUA B MPOLEC] MEPEeXiTHOTO MPaBOCY s HEPO3PUBHO
NOB’si3aHE 3 MDKHApPOJHUM cHiBpoOITHULITBOM. Opranizauii Ha kmtant OOH, Panu
E€pponu, OBCE, €pponeiickkoro Coro3y Ta iHIII YacTO MPOMOHYIOTH JepKaBaM
3JIy4eHHS MIKHApOJAHUX (axiBIiB JomomMarae po3poOuTH epeKTHBHI 3aKOHOJIaBYi
1HIIIaTUBYU, TPOBECTH HABUAHHS JUIS MICIEBUX KaApiB. MDKHApOIHI JOHOPH
BUJUISIOTh TPAHTH Ta KPEIUTH Ui pedopMyBaHHS CHUCTEMHU MPABOCYIS, MOMIIIIT,
CTBOPEHHSI HABYAJIbHUX TIPOTPAM.

[HcTutyniitHa pegopmMa B yMOBax MEPEXITHOTO MPABOCYANS € BUPIMIAIBHUM
(akTOpOM JJI1 BCTAHOBJIEHHS CIIPaBEIJIMBOCTI, 3a0€3MEUEHHS MpaB JIIOJUHU Ta
HEJIOMyLIEHHs] TOBTOPEHHS CUCTEMHHUX HOPYIIEHb. i YCHiX 3a1eKUTh Bijl HASBHOCTI
MOJIITUYHOI ~ BOJI, 3aJlydeHHS TPOMAASHCBKOTO  CYCIIJIbCTBA, JOCTAaTHHOTO
(diHaHCYBaHHS, MIATOTOBIEHOTO KaJPOBOTO TMOTEHIANy Ta YITKOTO JIOTPUMAHHS
MDKHApOJHUX CTaHIapTiB. Peopma He Moxke OyTn 0OMekeHa MIBUAKUMHU, TOYKOBUMHU
3MIHAMH — TI¢ TJIMOMHHUWI Tiporiec, 1o ¢GopMye HOBE MPABOBE U TMONITUYHE
CepeIOBHIIIE, /I BEpXOBEHCTBO MIPaBa BUCTYIIAE Oe33aMepedHIM MPIOPUTETOM.

VYTiM, peanizaiisi HMX NEPCIEKTUB BUMAara€ TPUBAJIOI Ta MOCIIIOBHOI poOOTH.
[Ipore ycmixu pi3HMX KpaiH Ha NUISIXY BiJ KOHQIIKTY W penpeciid A0 CTabiIbHOTO
PO3BUTKY JTOBOJISATH, 110 KOMIUIEKCHUN Ta OPIEHTOBAaHWHA Ha JIFOAWHY MiIXiJT MOXE
OyTu Mi€BUM Yy HaJI3BHYAalHO CKIAJHMX YMOBaX. I|HcTuTymiiiHa pedopma crae He
JUIIE 1HCTPYMEHTOM BIJHOBJICHHS CIPABEIJIMBOCTI, a M 3amopyKol MOoOYAO0BH
CyCNUIbCTBA, B SIKOMY ILIIHHOCTI MpaB JIOJUHU, JAEMOKpATIi Ta 3aKOHHOCTI MII[HO
BKOPIHIOIOTHCS HA BCIX PIBHSX.
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KBAJII®IKALISI BOEHHUX 3JIOUYMHIB B YMOBAX
MEPEXIJITHOI'O IPABOCY JUIS1

Sx BigoMo, mepexijgHe MpaBoCy s Ma€ Ha METi BITHOBJICHHS CIPABEIMBOCTI
IIOJI0 KEPTB IIMPOKOMACIITA0OHUX a00 CUCTEMATHYHUX IOPYIICHb IpaB JIFOJIWHH,
BUMHEHHX SIK JI0 TAK 1 MiJl Yac 30pONHOTO KOH(IIKTY.

[IpaBuiibHa KBamiikallis BOEHHHMX 3JIOYMHIB, CTAHOBUTH OCHOBHE 3aBJaHHS
KPUMIHAJILHOTO CYJOYHMHCTBA, CIIPSIMOBAHOTO HA IMTOKApaHHS 3JI0YWHIIIB, SIKI BUMHSIIHA
TaKi 3JI0YMHU Ta 3a0e3MeUeHHs HeBIIBOPOTHOCTI MOKAPAHHS TaKUX OCi0.

ABTOp HaMaraeTbCsl PO3KPHUTH  TOJOKEHHS MIDKHApOJIHOTO TyMaHITapHOTO
paBa, B paMKaXx sIKOTO MICTATbCS CKJIAJIM 3JI0UYHHIB, SIK1 € TPEIMETOM JaHOi CTATTI.

OmnpamnpoByBaHa mpoOiieMaTHKa 3HAWIIIA BiJOOpaKeHHS B HAYKOBHX MpAIlsxX
takux BueHux, Ak JK.-M. Xenkeptc, JI. JocBanba-bek, K. Ansepman, K. Jlepman,
b. Ponn.

Haii0inpm MOBHUM CHUCOK MisiHb, IO BBAXXAIOTHCS BOCHHUMH 3JI0YMHAMHU,

mictuthesa B Pumcekomy CratyTi Mixknapoanoro Kpuminansaoro Cyny.
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BBaxaeTncs, mo y crarti 8 Pumcekoro CrartyTy BimoOpakeHa TpaaulliiiHa
KOHIICTIIIISI BOEHHUX 3JI04MHIB [3, p. 294]. SIKi0 mopiBHATH HaBEACHUH Yy Hil TIepeiK
3 TUMH, 1O MicTuBcs y cT. 6 Craryty HiopHOEp3bKOro BOEHHOTO TpUOYHaIy Ta
crarytax TpubOyHamiB ad hoc mns KOrocnagii Ta Pyanau, To cTae miJikoM O4€BUITHO,
110 MPOIIeC BU3HAUCHHS /ii SIK BOEHHUX 3JIOYMHIB OTPUMAB 3HAYHUN PO3BUTOK, IO Y
CBOIO Uepry MPUBENO JI0 X PO3IMIUPEHOI Ta OLIBII TOYHOI KBai(ikarlii .

Cepen Takux Ccepillo3HUX TOPYIICHb MIKHAPOIHOTO TpaBa, SKi BUKIUKAIOTH
CTypOOBaHICTh YChOIO MDKHAPOJHOTO CIIBTOBAPUCTBA, MOXKEMO BHUIUIUTH 1 Taki
CKJIaZM 37I0YMHIB, K «KaTyBaHHS Ta HEryMaHHe TOBOKEHHs», Ta IIpoBeneHHs
MEIUYHUX Ta O10JIOTTYHUX EKCIICPUMEHTIB.

KaryBannsi Ta HerymanHe noBojpkeHHs. Llei 3mounH nepenbavae, mo cyO’e€KkT
3JI0YMHY 3aM0/Iis1B CUIIBbHUN (DI3UUHMIA YU TICUXIYHUM O11h 200 CTpakJIaHHS OJTHOMY YH
nekiIbkoM ocobaM. [Ipuyomy Takuii 011k a00 CTpakIaHHS 3aMOIFOBAIKCS 3 METOIO
OTpUMaHHs 1H(OpMallii, HOKapaHHs, 3aJIKyBaHHA a00 MpUMycy, abo Xk 3 SIKOi-HEOyAb
NPUYUHU JUCKPUMIHALIMHOTO XapakTepy. JKepTBa Takoro 370YMHY 3HAXOAMIIUCS i
3axucToM JKEeHEeBChKMX KOHBEHIINH 1949 poky 1 Cy0’€KT 3JI0YMHY YCBIJIOMJIIIOBAB IIHO
oOctaBuHy. Ciim TakoXX 3a3HAYHWTH, IO I XAPAKTEPUCTUKUA IHOTO 3JI0YUHY
BUKOPHUCTOBYIOTHCS JIESIKI O3HAKH, 3aKpiruieHi B KOHBEHIIT TpOTH KaTyBaHHS 1 1HIIIOTO
KOPCTOKOIO, HENIOJCHKOr0 YW NPUHWKYIOYOrO TIJHICTh BHUIIB TOBODKEHHS 1
nokapanHs 1984 poxky [5, p.29]. Tak, y craryti MKC ta B EnmemenTtax 3mouuHy
MICTUTBCSA TIOCHJIAHHS Ha Te, IO 3alojifoBaHa Ol YM CTPaXKJAaHHS MalOTh OyTH
CUWJIBHUMH, IO CBIIYUTH NPO TE, 10 JaHUN EJIEMEHT 3JI0YHMHY € OOOB’SI3KOBUM 1
XapaKkTepu3ye MOro TSKKICTh. B To#l ke yac cy0’eKTamu 3JI0YHMHY, TEpeadadueHoro
Craryrom MKC, € nuire ygacHuk# 30poifHOTO KOH(JIIKTY, a BUllleHa3BaHa KoHBeHIIis
BCTaHOBJIIOE, IO CY0’€KT — IIe 3aBXKIU 0co0a, HajiIcHa BIAJO0K0 JCpKaBa, sKa Ji€ B
odiriitHoMy ctaryci (ab0 3JI0YMH BUMHSETHCS 33 HAKA30M YU 3 BiJIOMa TaKoi OCOOM).
3a00poHa KaTyBaHHS Ta HETYMaHHOTO MTOBOJIKEHHS niepeadadena ct. 12, 4. 2 ta ct. 50
KK I, cr. 12, 4. 2 Tacr. 51 KK II, ct. 17, u. 4, ct. 87, 4. 3, cT. 89 1a ct. 130 KK III,
ct. 32 Tta 147 KK IV, atakox ct. 75 . 2 Il I ta ct. 4 m. 2 JITII.
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CyznoBa npakTuKa Ta 1ICHyXOYl HOPMH MIKHApPOJHOI'O T'yMaHITapHOro Ipasa 0
I[LOTO BU/Y 3JI0OYMHIB BIIHOCSATh BUMHEHHS TaKUX JIH:

— KaTyBaHHS Ta HET'YMaHHE MOBOJ/DKCHHS BUMHEHE SIK i 9ac MIKHAPOJHOTO,
Tak 1 HEMDKHApOIHOTO 30poiHoro KoHOmikTy (cT. 8 (2)(b)(ii) Ta cr. 8 (2)(c)(ii)
Pumcokoro Craryty);

— 3aBJaHHA CWIBHUX CTpaxJaHb a00 CEpHO3HUX TUIECHUX YIIKOIKEHb a0o0
Ko 370poB’10. (cT. 8 (2)(b)(ii1) Ta ct. 8 (2)(e)(xi) Pumcpkoro Cratyty);

— KaTyBaHHS NapTU3aHIB 1 JKOPCTOKE MOBOKEHHS 3 HUMHU (cripaBa Knalicrta)
[2, p. 507-508];

— KaTyBaHH$, )KOPCTOKE MOBOHKEHHS 3 BIIICLKOBOIOJIOHEHUMHU a00 BIJICYTHICTh
BIIMIOYMHKY, HEJOTPUMAHHS MIHIMAJIbHUX YMOB JJs NIATPUMKH  30pOB’s
MOJIOHEHUX, CTBOPEHHS HEMIOJCHKUX YMOB YTPUMYBaHHS BIICHKOBOTIOJIOHEHUX;

— HEMPUUHATTSA 3axXOAiB Ui 3a0e3ledyeHHs HEOoOXiAHOro  MEAUYHOTO
00cIIyroByBaHHs B Ta0OP1 JIJIsl IHTEPHOBAHUX;

— BIAMOBA TIOJIOHEHOMY, MPHUCYIKEHOMY JI0 CTpaTH, y HaJaHHI JyXOBHOI
JIOTIOMOTH TlacTopa a0o0 CBSIIEHHOCTYXUTENs 1HIOI KoH(ecii (cmpaBa 3yJibke)
[4, p. 139-150];

[TpoBeneHHsI MeIUYHUX Ta O10JIOTTYHUX eKcrepuMeHTiB. Lle# 3mounH mossrae B
TOMY, HI0 CYO’€KT 3JI0YMHY MPOBOAMB Haja OAHUM abo AEKIIbKOMa oOco0aMu
0l0JIOTIYHI ~ eKCIEpPUMEHTH, a OTXE TocsIraB Ha 370poB’s Ta  (i3udHy
HEJOTOPKAHHICTh TakuX 0cCi0. [Ipy bOMY €KCIIEPUMEHT ITOBUHEH IIPOBOUTHUCS HE B
JIKyBaJbHUX LUIAX, HE OyTH BHIIPAaBJaHUM MEIUYHUMH MIPKYBaHHSIMU Ta HE
IIPOBOJUTHUCS B IHTEpEcax TaKoi OCOOM, a MOro HACHIiJKKM TMOBUHHI CTBOPIOBATHU
cepito3Hy 3arpo3y (pi3MYHOMY YU MCUXIYHOMY 3/I0POB’10 a00 HUIICHOCTI TaKOi 0COOMH.
[lixaBuM € Toit (hakT, mo JogatkoBuit mpoTokoi I 1977 poky MICTUTH IO MHUPIIE
(dbopMyITIOBaHHS IILOTO CKIIAAY 3JI0YMHY, OCKUIBKH TOBOPUTH HE JIHIIE MPO O10J0T1YH1
ajse i MeIMYHI eKCIEPUMEHTH, X04a B JaHUI Yac 11 KaTeropli OTOTOXKHIOIOTh. [TyHKT
2 crarti 11 1bOTO JOKYMEHTY BH3HAYA€E WOTO SIK OyIb-sIKI YMHUCHI Jii CTOPOHH, SKa
3HaXOJUThCS B KOHMIIKTI, y BIIHOIICHHI MIA3aXWCHOI ocoOu (B TOMY YHCII

nepecajky OpraHiB 1 HaBiTh 3/1a4y KpoOBi a00 IWIKIpM 3 METOI0 MEPEIMBAHHS YU
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Nepecajku), SKIO Taka i HEBMOTHMBOBAHA CTAaHOM TAlll€EHTa, CYNEPEUYUTh
MEIMYHUM HOpMaM, fKi JIIOTh B 1[I JIEp’KaBl Ta CTBOPIOE CEPHUO3HY 3arpo3y s
310pOB’s 0coOH, 11 (Ppi3uyHOi Ta NMCUXIYHOI HenoTopkaHHOCTI. Ilpyu HbOMY He Mae
3HAYCHHS, HaBITh TOM (akT, 10 Taka ocoba 3acy/HKeHa 10 CMEPTHOI KapH, HaBITh Y
BUIIAJKY, 1[0 BOHA JOOPOBLIBHO Ha I1e OroKyerhes [1, ¢. 411].

HMane dopmymtoBanusa nependauyae nopymeHHs cr. 50 XK I, cr. 51 KK II
ct. 130 KK II cr. 147 KK IV, a Takox m. 2 ct. 11 JII 1. [Toxibna 3a60poHa Takox
MICTUTBCA Yy M. 2a cT. 22 TlpoekTy KOAEKCy 3JI0YMHIB NPOTH MHUPY Ta Oe3MeKu
JIO/CTBA.

[TOHATTS «BOEHHUM 3JIOYMH» € 30IpHUM 1 OXOIUTIOE OJIM3BKO COTHI OKPEMHX
3nouynHiB. KokeH 3 3a3HaueHMX 3JI0YMHIB Mae CBii ckiai. [Ipore, HA ChOTOHIMIHII
JeHb BIJICYTHIM €IUHUN TEpeliK Takux 3J04uHIB. Ile € HacmigkoMm BiACYTHOCTI
€IMHOTO JOKYMEHTY, KWW OW BHU3HABaB TEPENIK i, SKi € 3704ynHaMu. Taka
nedparMeHTamis 3HAYHO YCKIATHIOE 3aCTOCYBAaHHS HOPM TIPO KPHUMIHAIBHY
BIJIMOBITATBHICT (DI3UYHHUX OCI0 32 MOPYIICHHS HOPM MIKHApOHOTO TpaBa.

Haii611b111 mMOBHMI Niepesik BOEHHHUX 3JI0YMHIB MICTUThCS B PuMcbkomy CTaTyTi
Mixunapognoro Kpuminansaoro Cyny 1998 poky. [IpoTe HaBiTh 1ie¥ mepelnik HE €
noBHUM. Jl0 HBOTrO HE YBIMIUIM JACSKI CKIAIMd 3J0YMHIB, SKI MOYKHA BBaXKATH
3BUYAEBUMU.

3aTBep/HKCHHS BHUINEBKAa3aHUX CKJIQiB BOEHHUX 371049uHIB B cTatyTi MKC mae
HaJ110, 10 MDKHAPOJIHA CIUIbHOTa Oyje OUTblI pe3yJIbTaTUBHO pearyBaTu Ha Oy.ib-
AKl MPOSIBU JAHMX 3J0YMHIB, BUMHEHUX IMIJ 4Yac 30pOHHOro KOHQIIIKTY Ta OLIbII
e(EeKTUBHO BIUIMHE HA MEXaHI3M MEepeXiTHOTO MPaBOCYIMs, ULl JOCITHEHHS HOTO
OCHOBHOI METH — BiJTHOBJICHHSI CTIPAaBEIJTUBOCTI.
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A ®POBI TA ACUCTUBHI TEXHO.JIOTI'TI B MIZKHAPO/THINI
CUCTEMI ITPAB JIIOIVUHHU

[HpopMariiitHO-KOMyHIKAIIHHI TEXHOJIOT1i, a00 HHU(POBI TEXHOJOTIi SBIAIOTH
CO0O0I0 MUPOKUH CIEKTP anapaTHUX 1 MPOTPAMHHX PIillIeHb, 10 BKIIFOYAIOTh MPUCTPOT,
JOJIaTKY Ta TuiaTdhopMu JUTs Tepeaadi, 30epirands 1 CTBOpeHHS iHpopMarllii i JaHuX Ta
oOMiHy HUMHU. [TOHATTS «IUPOBI TEXHOJOT1I IEPETUHAETHCS 3 MOHITTIM «aCHCTHUBHI
TEXHOJIOT11» y TUX BUMAAKaX, KOJH WAETHCS PO 3ac00M 3a0e3neueHHs JOCTYIMHOCTI.

Y  nokymeHTi <«OKiHKM 3a €THYHHH IITYYHHH 1HTENEKT: MEPCIEKTHUBHE
JOCIIKEHHS IITYYHOrO 1HTEJEKTY Ta TeHIepYy» 3a3HA4Y€HO, 110 HU(PPOBI TEXHOIOTIT
BHECIM KapJAMHAJIbHI 3MIHU B KUTTS J€p>KaB, TPOMaJl, MIANPUEMCTB 1 JOMAIIIHIX
rocrmosapcTB. Xoda 3 IXHbOIO JONOMOIOK0 MOXXHA  MIJABUIIMTU  SIKICTb
o0cnyroByBaHHsa Ta €(EKTUBHICTb, PU3UKHU JJIA TpaB JIOJUHU, SK 1 paHille
30epiratoThCsa, B TOMY YHCII PU3MKHU JJIS 3A1MCHEHHS TpaB Ha HEJOTOPKAHHICTH
IPUBATHOTO XUTTS 1 HEAMCKPHUMIHAINIO, a TAaKOX PHU3UKH HEPIBHOCTI B JOCTYyMI 1

BUKOPHUCTaHHI, 110 BKJIFOYAIOTh T'€HIEPHE HACUJIBCTBO 1 HEPIBHICTH [1].
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HaiibinpmioMy pu3uKy 130011 B yMOBaX, KOJIM MPIOPUTET HAJAETHCA
pUOYTKOBOCTI 1HBECTHIIIH, a HE 3000B’sI3aHHAM IIOJ0 JOTPUMAHHS MpaB JIIOJAUHH,
HiJAAI0ThCS MapriHaii3oBaHl IPYIU, IO YTUCKAE iXHIO TIIHICTh 1 MEPEHIKOIKAE
3aITy9CHHIO B JKHUTTS CYCIUIbCTBA. BHACHIIIOK PO3BUTKY TEXHOJIOTiM BKpail Ba)JIMBO
BpPaxOBYBaTH iXHIM HETaTMBHUU BIUIMB 1 3a0e3MedyBaTH ISl BCIX TPYIl CYCIUIbCTRA,
BKJIFOYHO 3 JIIObMHU 3 1HBAJIIJHICTIO, CIPAaBEIJIUBUNA PO3MOALT MepeBar HUPPOBHUX
TEXHOJIOTIH.

[Iynkr 3 I'noGambHOro HUQPPOBOrO AOTOBOPY 3a3HAYa€, MO MJIs 3aXHCTY
MapriHajJi30BaHUX TpPyNn BiA  130JLil  HEOOXIAHO 3a0€3MEeYUTH  IPHB’SI3KY
pO3pOOJIeHHS, 3acCTOCYBaHHS Ta PpEryJIOBaHHA LHUQPPOBUX TEXHOJOTIH [0
MIXHAPOJHOT CUCTEMHM IpaB JIOAUHU. BrpoBamkeHHsT HOpMATHBHO-IIPaBOBOI 0a3w,
3aCHOBAHOI Ha MpaBax JIOAWHHU, Ja€ 3MOTY MOJI0JIaTH LIU(PPOBUN PO3PUB, OCKIIBKH Ha
ypSAM 1 KOpIoparlii MOKIaaeThCsl BIMOBIIAIBHICTD 3a 3a0€3MeUYeHHS MPO30POCTi Ta
CIPABEAJIUBOCTI, 11O CIpHUsi€ (POPMYBAHHIO €TUYHOIO Ta 1HKIIO3MBHOTO LIM(PPOBOIrO
IPOCTOPY JUIS BCiX, 30KpeMa, 3a HEOOXIJHOCTI, 3a JIOIMOMOTOK ITO3MTHBHHX JIii
(mynkTH 22, 23, 25) [2].

[MudpoBi TexHONIOTII 3auiNarTh TPOMAASHCHKI, TMOJITHYHI, EKOHOMIYHI,
COIllayIbHI Ta KYJbTYypHI TpaBa. Xoda OUIBIIICTH JOTOBOPIB 3 MpaB JIOAUHU HE
MICTATh NMPSMUX MMOCUIIaHb Ha U(POBI TeXHOJOr1i, Pasa 3 mpaB JI0AMHU Ta OpraHu 3
OpaB JIIOJWHU 3aliMaloTh OJHO3HAYHY TMO3MIII0 IIOAO MOIIMPEHHsS TpaBa IpaB
monuan Ha 1udpoBy chepy [3].

BianoBigno a0 KepiBHMX NPUHIMMIB MiANPUEMHUIIBKOT AISTILHOCTI B aCHEKTI
npaB JIIOAUHHU, KOMMAaHii, M0 MPaIoTs y chepi muPppoBUX TEXHOJIOTIH, MOBUHHI
JOTPUMYBATHUCS TIPAB JIFOJIMHU, BUSBIISIOUH, YCYBAIOUH Ta TIOM SKIIYIOYH pyu3HKH. Lle
nependavae HaleXHy TypOOTy HpO MpaBa JIOJUHH, MPO30py MPaKTUKYy POOOTH 3
JAHUMH, JOCTYIHICTh 1 HEAUCKPUMIHALIMHHUKN nOu3aiiH, 30Kpema i JIojed 3
1HBaJIITHICTIO JJI 3a0€3MEeUEHHS 3aXUCTy MPUBATHOTO JKUTTS, PIBHOCTI Ta TIAHOCTI Y
cdepi iHHOBaliN. 3riAHO 3 BH3HAUYeHHSAM MiKHApPOAHOI Oprasizaiii mpari, CEKTOp

JOTJISATYy Ta MIATPUMKH BKIIFOYA€E B c€0€ COJIIAPHICTh 1 COIliaIbHy €KOHOMIKY [4].
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3n1iiCHEHHS TpaBa HAa HEJOTOPKAHHICTh IPUBATHOTO KUTTS BUKIIMKAE OCOOJIUBY
cTypOOBaHICTh y JIIOACH 3 IHBaNIAHICTIO. Po3mmupenHs 300py maHUX, OCOOJIMBO
KOH(D1IeHL1MHOI 1HpOopMalii, 301IbIIYyE PUUKUA JTUCKPUMIHALIT, HECAHKI[IOHOBAHOIO
PO3TOJIONIEHHS Ta HEMPaBOMIPHOTO BUKOPHUCTAaHHS JaHUX. JlepKaBHM IOBHHHI
BXKMBATU 3aXOJ[IB MIOJO0 3aXUCTy JaHUX, IO TapaHTylOTh Oe3neyHy oOpoOKy
NEePCOHATBHUX JaHUX, BKIIOYHO 13 3a0€3MEUCHHSIM MPO30POCTi, OOMEKEHHIM 300py
JTAaHUX TIEBHUMU 300py JaHUX BU3HAYEHWMH 3aKOHHUMHU LUISIMH Ta BXKHUTTS 3aXO0I1B
0e3MeKy MPOTH HECAaHKIIOHOBAHOIO JOCTymy. Benuki AaHi Ta IITy4YHUM 1HTEIEKT
HECyTh Yy coOl HOBI 3arpo3d, 3yMOBJEHI YIEPEKEHICTI0O HAOOpIB JaHUX 1
JTUCKPUMIHALIMHUMU ajaropuTMamu [S].

3niiicCHEeHHs TIpaBa Ha >KHUTTS, BUIbHE B1J] €KCIUTyaTallli, HACWJIbCTBA Ta HapyrH,
BHUKJIMKA€ OCOOJIMBE 3aHCIOKOEHHS B YMOBaX HHM(POBOTO cepeoBUINA. YKyMi 13
3aXMCTOM TpaBa HAa HEJOTOPKAHHICTh MPUBATHOTO KHUTTS HEOOXIAHO BXKUBATU
0COOJIMBUX 3aXO0/lIB JJI 3aro0iraHHs KioepOymiHry [6].

Heszaneocni mexanizmu Opeanizayii O6'eonanux Hayiii 3 npas nmoounu ma
yugpposi mexnonoaii 1M0OUHU, IHBATIOHICMb | YUDPOBI MexHOoN02TT

Y KonBeHmii mpo mpaBa IHBATIIB MICTUThCS 3raaka iH(OpMaIiiHo-
KOMYHIKAIITHUX TEXHOJIOT1i, HOBUX TexHousorii ta [utepuery. Crarrsa 2 KonBentrii
MICTUTh BHU3HAUYCHHSA MOHSTTS «CHUIKYBaHHs»; CTaTTs 4 3000B’s3y€ JepikaBH-
YYaCHHUII MPOBOJAUTH a00 3a0X0UYBATH JOCIHITHUIIBKY PO3POOKY HOBUX TEXHOJIOTIH,
a TaKOXX 3a0XOUyBaTH JOCTYIl 0 HHX, a CTaTTs 9 3000B’s3ye Nep:kaBH-y4aCHUIII
3a0X04yBaTH 3a0e3neUeHHs JOCTYITHOCTI 1H(pOopMaLITHO-KOMYHIKaLIHHUX
TEXHOJIOTIA Ie Ha cTajli mpoekTyBaHHS. BimmoBimHo mo crarti 21 aepkaBu-
y4acHHMIIl TOBHMHHI 3a0e3medyyBaTH pIBHY CBOOOJY BHUPa)KEHHS MOTJISAIB, 30KpeMa
AKTUBHO CTIOHYKAIOYH MPUBATHI MIAMPUEMCTBA HAJABATH TOCTYITHI OHJIAWH-TIOCITYTH,
a BIAMOBITHO 31 cTaTTeto 29 neprkaBU-yYacHHMII TOBHHHI CIPUSTH BUKOPHCTAHHIO
HOBUX TEXHOJIOTIM 11 ywacTi y mnomituuHoMy uTTi. Crarts 32 crocyeTbhes
MDKHAPOJHOTO CHIBPOOITHUIITBA B Taly3i B3a€EMHOTO OOMiIHY JOCTYIIHUMHU Ta

ACHCTHBHMMHM TEXHOJIOTISIMH Ta 3a0€3IIeUCHHS AOCTYIIYy 10 HUX.
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KomiTeT 3 mpaB iHBamiaiB BBaxae, m10 HU(POBI TEXHOJOTII SBISIIOTH COOOIO:
a) pecypc JUIs €ICKTPOHHOTO VIPABIiHHSA, b) IHCTPYMEHT Uii JOCTYyIy 1O
iH(dopMalii; ¢) IHCTPYMEHT Il 3a0e3MeUeHHsl JOCTYNHOCTI NMpPU BUKOPUCTAHHI Y
BUTJISI/II ACUCTUBHUX 3aCO0IB.

[Ilomo mronelt 3 1HBAIIIHICTIO MUTAHHS MUGPOBUX TEXHOJIOTIH PO3MISAAIOCS ¢
IHIIMMU JOTOBIPHUMHM OpraHamMu, 30KpeMa 3 TOYKM 30py LU(PPOBOI 1HKIIO3II;
PIBHOIIPABHOCTI Ta IIHOBOI TOCTYIMHOCTI OHJIAMH-TIOCTYT 1 MOYKJIMBOCTI IMiIKJTFOUCHHSI
no Iutepnery; uudpoBoi ocBITH; OOpPOTHOM 31 CTepeoTHNAaMU Ta JIOCTYMy 0
HaykoBoro nporpecy [7]. Kpim Toro, B paMkax creuiaabHux npoueayp Paau 3 mpas
JIOJIMHY MMUTaHHS PO MUGPOBI TEXHOJIOTIT Ta 1HBAIIIHICTh PO3IIISAAIOCS, 30KpeMa,
y 3B’A3KYy 3 MEpelKoJaMH JJis JAOCTYIY A0 IMOCIOHUKIB 13 COLIAJIBHOTO 3aXHUCTY,
IpaBOM Ha HEAOTOPKAHHICTh MPUBATHOTO JKUTTA Ta JOCTYNOM 10 Tociayr [8].
Bognouac y pamkax mpoliecy YHIBEPCAIBHOIO MEPIOJUYHOIO OISy IHOMY
MUTAHHIO IPUIISETHCS HEIOCTAaTHRO yBaru[9].

CreniaqbHUM JIOTIOBiIadyeM 3 TMHTAHHS IIOJ0 KpaiHboi OigHOCTI Ta mMpaB
JIOJIMHU Y BIAMOBITHOCTI 3 pe3osoriero 35/19 Panu 3 mpaB JOAuHU TiIKpaciIeHoO,
mo OaraTo mporpaM, SKi BHUKOPHUCTOBYIOTbCS [UJIsi TPOCYBAHHA Yy COLIAJIbHO
OpIEHTOBaHIA JepkaBl 3 IUGPOBUMHU TEXHOJOTIAMH, pO3pOOJEHI THUMHU XK
KOMIIAHISIMH, SIKI MPOTHUBIATHCA JOTPUMAHHIO CTaHAAPTIB y cdepl mpaB JIIOJAUHH.
Kpim Toro, mi kommanii Ta ixHi (imii 9acTo 3amydaroThCcs 0 PO3POOJICHHS Ta
peamizallii OCHOBHMX KOMIIOHEHTIB MPOTpaM COIaIbHOTO 3a0e3nedeHHs. Takum
YUHOM, OCHOBOIO 3YCHJIb 3 JOCATHEHHS CyMICHUX 3 MpaBaMH JIOJUHU PE3yJIbTaTiB
JUSIIBHOCT1  COIIAJIBHO OPIEHTOBAHOI JepkKaBU 3 MUGPOBUMH TEXHOJIOTISIMH €
3a0e3neyeHHs] 3a JOMOMOTOK JIEPKaBHOTO PETYNIOBaHHS IOPHINYHO 3000B’s3aTH
TEXHOJIOTIYHI KOMTAHIi JOTPUMYBATHCS MIKHAPOJHHMX CTaHAAPTIB y cdepi mpas
JIOUHU JUIsE 3a0€3MeUeHHsT MPO30POCTi, MIA3BITHOCTI Ta 3aXHMCTY BPA3JIUBUX TPYII
HaceneHHs [10]. CroeuianpHuil J1onoBigad 3 MHUTAHHS NPO MpaBa JIOAEH 3
IHBJIIIHICTIO, BIJ3HAYMBIIM TMOTEHIA] IITYYHOrO IHTENEKTY [JIsi ITiABUIIECHHS
JOCTYMHOCTI, HE3aJIE)KHOCT1 Ta PIBHS 1HAWBIAYyaJbHOI MIATPUMKH, 30KpeMa y cdepi

OCBITH, MpaLEBIAMITYBaHHS Ta OXOPOHH 3/10POB’sl, TONEPEIUB PO TaKl PU3UKH, SIK
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BUKJIFOUECHHSI, JUCKPUMIHALIS 1 MOPYLIEHHS HEIOTOPKAHHOCTI MPUBATHOIO JKUTTA,
H1KPECIUBIIN, 1[0 CUCTEMH IITYYHOTO 1HTEJIEKTY YacTO HE BPAXOBYIOTh KOHKPETHI
noTpeOu 1HBaJI/1B, TAKUM YMHOM MOCUITIOIOYN HEPIBHICTH [11].

Acucmuesni mexnonoeii ma npasa nooet 3 iH8anNiOHICMIO

[Tig «acMCTUBHUMM TEXHOJIOTISIMI» PO3YMIETHCS 3aCTOCYBAaHHSI 3HaHb 1 HABUYOK 3a
JOTIOMOT0K0  1TU(MPOBUX 1 HEHU(POBUX ACUCTUBHUX 3acO0IB, CHCTEM 1 IMOCIYT,
CIpsSMOBaHE Ha MIATPUMKY JIOAEH 3 (PYHKIIOHATEHUMH OOMEXKEHHSMH 3 METOI0
M1ABUIIICHHS IXHBOT HE3aJIEKHOCTI Ta Oaronoyydsi. J{o acCUCTUBHHX 3aC001B HAJIEKATh
OyIb-Ki 30BHIILIHI 3aCO0HU, OCHOBHE MPU3HAYEHHS SKUX — 30epiratu ado MOKpallyBaTH
(GYHKITIOHAIbHI MOKJTUBOCTI JIFOJMHH Ta 3/IaTHICTh CAMOCTIHMHO ()yHKITIOHYBATH.

ACHCTUBHI TEXHOJIOTII MPsMO 3raaytoThcs B KoHBEHIIT mpo mpaBa iHBaIiAIB. Y
cTaTTi 4 BCTAaHOBIEGHO 3arajbHe 3000B'SI3aHHA JI€PKaB-yYaCHUIIb MPOBOJUTH
JOCIITHUIIBKY pPO3pOOKY AaCHCTHMBHUX TEXHOJIOTIM 1 CHPUSATH iXHIA HasgBHOCTI. Y
ctatTi 20 OCHOBHA yBara NpUAUSIEThCS 3a0€3MEUCHHIO 1HIUBIAyaIbHOT MOOUIBHOCTI
IHBaJT/TIB, 30KpeMa 3a JIOTIOMOI'0F0 HaJIaHHS JOCTYIY JI0 ACHCTHBHUX TEXHOJIOTIH, y
TOMY YHUCJI1 aCUCTUBHHMX TEXHOJIOT1H, 1 MiIKPECIIOEThCS HEOOXITHICTh 3aJI0BOJICHHS
pizHOMaHITHEX TOoTpeO iHBaiiaiB. Kpim Toro, KoHBEHIlisST BCTAHOBIIIOE, 0 JACPKaBH-
YYaCHMIIl MOBUHHI 320X0YYyBaTH PO3BUTOK ACUCTUBHUX TEXHOJIOTIH, 110 CTOCYIOTHCS
pealbimiTaiii aCUCTUBHHUX TEXHOJOTIM (CT. 26) 1 COpUSATH iX BUKOPUCTAHHIO [IJIsI
3a0e3MedeHHs] y9acTi B TPOMAJCHKOMY Ta MOMITHYHOMY KUTTI (cT. 29). Crarts 32
320X0Yy€ MDKHAPOJHE CHIBPOOITHUIITBO 3 METOK PO3MIMPEHHS JOCTYIy 10
ACUCTUBHHUX TEXHOJIOTH Ha I1100aTbHOMY PIBHI.

Kowmirter 3 npaB 1HBaJIiIIB PO3TJIISAIAE MUTAHHS ACUCTUBHHUX TEXHOJIOTIH CTOCOBHO
JITeW 3 1HBAIIIHICTIO, CUTyallll pU3MKY Ta HAA3BUYAMHUX T'yMaHITApHUX CHUTYaIlii,
JOCTYITy O TPaBOCYJJs, CAMOCTIMHOTO CIOCOOY JKUTTS 1 3aldyd4€HOCTI y MICHEBY
rpomajy, JAOCTyIy A0 iH(opmailii, OCBITH Ta oxopoHH 310poB's [12].KomiteT 3 mpas
quTuHU Ta HesanexxHuil ekcnepT 3 MUTaHHSA MPO 3/IMCHEHHS JITHIMU JIOJbMHU BCIX
IpaB JIFOJIMHA 3BEPTA€ yBary Ha aCHCTUBHI TEXHOJIOTII Y 3B'S3KYy 3 MUTAHHSIMHU OCBITH

JUTSI JIITHIX JIFOACH Ta IXHBOT MATPUMKH 32 JOTIOMOT'0r0 poOoToTexHiku [13].
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OTxe, MUTaHHS HUPPOBUX TEXHOJIOT1M NOTPIOHO PO3IJIAIATH Y KOHTEKCTI IpaBa
IOCTymy A0 1H(opMarlii, OCBITH, COLIAJIBHOTO 3aXHUCTy, MpaBa Ha HEJOTOPKAHHICTH
OPUBATHOIO JKUTTS, 3J0POB’S, CAaMOCTIHHOrO CHoco0y JKHUTTS B MICLIEBOMY
CIIBTOBApPHUCTBI, a TAKOXX Y KOHTEKCTI 300py CTaTUCTHYHOI iH(popMaIlii Ta JaHUX,
JOCTYMy JO TMPaBOCYIJs, IMIJIBHUINCHHS 1H(OOPMOBAHOCTI, CHUTYyallli pPU3UKY Ta
HAJA3BUYaHUX TYMaHITaApHUX CUTYalllH.
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POJIb MIDKHAPOJJTHUX OPTAHI3AIIIN Y IIPOCYBAHHI
TA 3AXHUCTI ITIPABA HA OCBITY

[luTanHs OCBITH MalOTh KIIOUOBE 3HAYEHHS /I OE3MEKH KOXKHOI OKpEeMoi
JIep>)KaB Ta MDKHApOJIHOTO ToBapucTBa B 1uIomy. [IpaBo3zaxucHi MexaHI3MH
KOHTPOJIIOIOTH 1 3aXUIIAI0Th MPAaBO HA OCBITY, 3aKPIIUIEHE B JOTOBOpaxX. Y OUIBIIOCTI
BUIIAJIKIB TIPABO3aXMCHI OpraHu, MOB’S3aHl 3 UMM JOTOBOPAaMHU, KOHTPOJIIOIOTH X
BUKOHAHHS 3a JIONMIOMOTOK) MEXaHI3MiB 3BITHOCTI Ta MEXaHI3MIB CKapr y BHUIIaJIKax
nopyuieHb. BOHM TakKoXX HECYTh BIAMOBILAAIBHICTh 33 HAJAaHHS ABTOPUTETHHX
TIyMadeHb — 1, OT)Ke, Kpalle po3yMiHHS — MOJI0KEHb JOTOBOPIB MUISIXOM MPUUHSTTS
3aranbHUX KOMeHTapiB, PekoMenaaiiii aep:xaBam 1 pilieHs.

€BponelcpKuil Cy/1 3 MpaB JIIOJUHU BKa3ye y CBOIM MPaKTHIIl, 10 0OMEXyBaJIbHE
TIIyMaueHHs TpaBa Ha OCBITY € HEMPUIYCTUMHM. SIK BiH 3a3HAYMB B OJHOMY 31 CBOIX
Cy[DKeHb — «SIK HacmiJoK, Ba)XKO YSBUTH, IO BHIIl HABYAJIbHI 3aKIaju, IO
(GYHKIIIOHYIOTh Y TIEBHUH Yac, HE MminaaatTh mif Aito cT. 2 [Iporokomy Ne 1. Xoua e
TIOJIOXKEHHSI HE TIOKJIAJa€ Ha CTOPOHU 3000B’s3aHHS 3aCHOBYBATH 3aKJIQ[HM BHIIO]
OCBiTH, OyIb-fKa JepkaBa, sSka pPOOUTH IIe, 3000B’s3aHa JOKJIANATH 3YCWIb IS
3a0e3rnedeHHs ePeKTUBHOTO JIOCTYITY A0 IMX 3aKiIaliB. Y JeMOKPATHYHOMY CYCHUTBCTBI

IPaBO Ha OCBITY, SIKE€ € HEBII'€MHOI0 YAaCTUHOIO MPArHEHHs! 0 MpaB JIOAWHU, BIJIrpae
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HACTUTBKM BXKJIMBY POJIb, IO OOMEXYBaJbHE TIyMAaudeHHsI TEPIIOTO PEYCHHS CT. 2
ITporokomy Ne 1 Oyii0 6 HECYMICHUM 13 METOIO I[LOT'O MTOJIOKEHHS.

["apanTis mpaBa Ha OCBITY B €BPOIEHCHKIN CHCTEMI IOMOBHIOETHCS €BPONEHCHKOIO
COLIIATTBHOIO XapTi€ro, fKa mependadae mpaBo Ha npodeciiine HapuaHHs. lle BaxmBo,
ockitbku E€CIIJI moB’si3ye MOHATTA HAyKM TaKOX 13 BHIIOIO OCBITOIO, a HE 3
npodeciiinoro miaroroBkor. OcBiTa Ta npodeciiiHa MArOTOBKA TakoX MepeadaueH1
JloroBopom 1mpo 3acHyBaHHs €Bpormeiicbkoro CmiBroBapuctBa  ([lorosip mpo
¢yskuionyBanns €Bporneiicekoro Coro3y — cr 165), 3rigHO 3 SKAM JisJTBHICTD
CrniBroBapucTBa CIPSIMOBAaHA Ha PO3BUTOK €BPOIEHCHKOTO BUMIPY B OCBITI, 30KpemMa
IUIXOM BHUKJIAQJAHHS Ta TMOIIMPEHHS MOB JEpXKaB-WICHIB, 3a0XOUYEHHS MOOLIHHOCTI
CTYICHTIB 1 BUKJI[]a4uiB, CIIPUSHHSA Ta MIATPUMKHU CIIBIpPALl MIXX HAaBYAJIBHUX 3aKJIAIIB,
[0 PO3BUBAIOTh OOMIH 1H(OPMAIIIE€I0 Ta JIOCBIAOM 3 MHTAHb €IUHUX CHCTEM OCBITH
tomo. [IpaBo Ha ocBITy Takox chopMyar0BaHO B XapTii OCHOBHHMX IIpaB
E€sporericbkoro Corozy [1].

Amnaniz crnpaB €CIIJI mae MOXIMBICTH CTBEP/KYBaTH, IO MPaBO HA OCBITY
4acTo TIOpPYUIYEThCS YEpe3 pacoBy, €THIYHY, peliridny abo iHmy dopmy
muckpuminamii.  3okpema, €CIIJI  HeomHopa3oBO  BijJ3HAYaB  BaKJIMBICTh
OCHOBOTIOJIOXKHHUX TIPUHIIMITIB Ta HEIOIYIIICHHS TUCKPUMIHAIIT B peasi3allii mpaBa Ha
OCBITY, Hanpukiaja, y cupaBax «Cam v. Turkey» [2] un «Sanlisoy v. Turkey» [3].
[HOMI AepkaBM MalOTh IPaBO HaKJIagaTH OOMEKCHHS Ha OCBITHI IIpaBa, SKIIO IIC
HEOOX1IHO JJIg 3axXUCTy IHIIMX TIpaB 1 CBOOOJ, a TakoX s 3a0e3meyeHHs
IPOMaJChKOi O€3MeKH, TPOMAJCHKOTO TOPSIKY, OXOPOHHM 30pOB's abo Mopai.
Opnax 111 0OMeKeHHsI TOBUHHI OyTH OOTPYHTOBAHI.

€CIIJI Takox po3TrisaaB CIpaBy, MOB'sI3aH1 3 BIZICYTHICTIO HAJIEKHOT OCBITH JIJIs
oci0 3 ocoOnmuBHMH TOTpeOaMH, TaKMMHU SK JITH 3 IHBAIIAHICTIO a0o0 miTH 3i
CIeliaIbHUMU  OCBITHIMH TIoTpeObamu. Cyja BHU3HABaB, IO Jep)KaBU TOBHHHI
3a0€3M€YNTH HAJIEKHI OCBITHI MOYKJIMBOCTI JJIS BCIX JITEW HE3AJIEKHO BII IXHIX
notpe6. Cy miaATpuMye€e TBEpKEHHS, IO BKa3aHa KaTeropis ocid Mae, HACKUIBKY 11€
MO>KJIMBO, BUXOBYBATHUCS Ta HABYATHUCS Pa3oM 13 poBecHUKaMu. Hanpukiaz, y cripasi

«Yam npotu Typeuunnn» (Cam v. Turkey) Oyno ockap:keHO BIAMOBY B 3apaxyBaHHI
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y KOHCEpPBATOPIIO CIIINOI 3asBHUII, HE3BAKAIOUM HA TE, 110 BOHA YCIIIIHO CKJaja
BCTYIIHMM ICOIMT Ta Hajaja HEOOXiJHI MEIWYHI JOBIJIKM Y BCTAHOBJICHI CTPOKHU
[4, c. 713].

€CIIJI namaraeTbcs 3a0€3lEUMTH OCBITHI IIpaBa KOXKHOI ocoOm, IIO
3HAXOJUTHCS IIiJI FOPUCIUKINIEI AepkaB, 1o paTudikyBanu KouBeHIito. PimeHHs
cyay y 1 cepi cTOCYIOThCS PI3HUX ACHEKTIB OCBITHHOTO MPOIIECY, 30KpEMa MOBHU
BHUKJIQJaHHS, BIJCYTHOCTI IHCKPUMIHAIII, MMOBAarW A0 PENITIHHUX 1 CBITOTIVISLIHHX
nepexkoHanb Tomo. BaxmuBo, mo €CIIJI He mparne no yHiikamii OCBITHBOTO
3aKOHOJIAaBCTBA PI3HUX KpaiH. Po3risgaroun KOXHY crpaBy, BIH BpaXOBY€ KOHKPETHI
YyMOBH, 3a SKUX Mae€ OyTH peaji30BaHO IpaBO Ha OCBITYy, IO W pPOOUTH
HaIparbOBaHU HUM JIOCBIJI 3aB/IH aKTyaJIbHUM Ta HEOOX1THUM JJIsI BABUCHHS.

Jlnst  aHamizy Cy4acHOrO0 MIKHApPOJHOTO TMPABOBOTO 3a0€3MEUYCHHS] OCBITH
HEMOXJIMBO OOIMTHCS 6€3 pO3yMiHHS POJIi OCHOBHMX MDKHAPOJHHUX YTroJ, CHCTeMa
AKUX noyana popmysaTtucs nicis ctBopenss Opranizanii O6'ennannx Haniii (OOH).

Hopmu Craryry OOH, mignucanomy 26 uepBHsS 1945 poky, 06e3yMoBHO,
CTOCYIOTBCSI TIUTaHb OCBiTH. DyHIaMEHTAIBLHUN XapakTep IUX IMOJIOKCHb, HABITh Y
pasi iX 3arajibHOTO PETYISTUBHOTO 3MICTy, BUMArae JOCIIPKCHHS JKEPEN Cy4acHOTO
MIKHAPOHOTO TIpaBa, 30kpema HopM CraryTy.

3rigHo 3 yactuHoro 3 crarti 1 Craryty, nepxkasu-uienu OOH 3000B'3y10TbCs
CHIBITPAIIOBATH BUPIMIEHHI MDKHAPOIHUX KYJIBTYPHHX Ta TyMaHITapHUX MPOOJIeM 3
MOBAaro0 JI0 MpaB Ta OCHOBHUX CBOOOJ JIOJUHU. 3TiHO 3 MyHKTOM "O" dactunu 1
crarti 13 Craryty, ['enepasibha Acambness OOH mae MOBHOBaXKE€HHSI OpraHi30BYBaTH
JNOCTDKEHHS Ta PEKOMEHJYBaTH 3aXOdu JJIA  CIPUSHHS  MDKHApOIHOMY
CHIBpOOITHUITBY y c(pepl OCBITH Ta peaizallli IpaB JIOJUHU Ta OCHOBHUX cBOOO [5].

Ocgita B ymMoBax 30poiHUX KOH(IIKTIB, OpraHi3allisi HABYaHHS U yMOBaX BIHHU
Ta BITHOBJICHHSI OCBITHBOTO TPOIIECY TICIs 3aKIHUCHHs OOMOBHX MM € MpeaMeTOM
pPETENBHOr0 BUBYEHHS 1 MIKHApOAHUX opradizauiid, 3okpema KOHECKO, FOHICE®,
OECP, Himernpkoro ToBapuctBa MixkHapogHOTO criiBpobiTHUITBA (GIZ), ['MobanpHOT
KoaJimii Ha 3aXHUcTi OCcBITHIX ycTaHoB Bij HamajiB (GCPEA), MixBigoM4oi Mepexi

ocBiTu U HaazBuyaiiHux curyauisx (INEE), ArenrctBa OOH y cnpaBax OixkeHIIB
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(UNHCR), Iucturyry mocmimxens mupy i Ocno, Hopseris (PRIO) tompo. Ixmi
peKoMeHAaIli TPYHTYIOTbCS Ha I[HUPOKOMY CIIEKTpl BINCHKOBUX KOH(QIIKTIB
(MDKHApOAH1 BIMCHKOBI KOH(JIIKTH, Y SIKUX O€pyThb Y4acTh JIep>KaBH, T4 BHYTPILIHI
BIICHKOB1 KOH(IIKTH BCEpeaWHl KpaiHW), 10 yBaru Opanucs pEeKOMeHAarli, sKi
MOXYTh OYTH aJanToBaHlI W yMOBax crenudiKyd Hamaay OAHIET KpaiHW Ha IHIIY —
pociiicbkoi (enepartii Ha Ykpainy [6].

[TpoBigHoro cheporo nisutbHOCTI FOHECKO €, Himo ixme, sk ocBita. Sk
3a3HauuB eKc-TeHepabHuil nupekTop denepiko Maitop: «/Ins FOHECKO ocsita —
1€ HE TUIbKM OJIHA 3 LIJIEH 1 HAaBITh HE TUIbKHU OJIHA 3 MPaB, 3aKpilIeHUX y BcecBiTHIM
JeKJIapailii mpas JIIOJUHHA, OCKUIHBKY BOHA € TAKOX HAIIUM OCHOBHHUM 1 4acTO HAIIUM
€IUHAM BajKeJIeM JisJIbHOCTI» [7, c. 4].

FOHECKO, sk He3amiHHa crelfiajgizoBaHa yCTaHOBa, 3000B's3aHa PEryIiOBaTH
Ta YJIOCKOHAJIIOBATH OCBITHI, HAyKOBI Ta KyJbTypHI mporecu. [Iporsrom cBoro
icnyBanHs, HOHECKO BHecna 3HayHMil BKJAJ Yy TMOJIMNIIEHHS OCBITH Ta
3a0e3nedeHHs 11 epekTuBHOCTI. OYEBUIHO, MO ISl YCIIITHOTO BUPIMICHHS PI3HUX
MDKHApOJIHUX MpoOsieM, BKIOYAIOUM OCBITHI, HEOOXiJHA MIKHApOJHA CIIiBIpAaIls.
Jlumre 3aBAsSKH Takiil CHiBOpaIll MOXHA TOBOPHUTH PO MPOTPECUBHE BIOCKOHAICHHS
OCBITH B MDDKHApOJAHOMY KOHTEKCTi. KpaiHu MOBHHHI MPOJIOBKYBATH CITIBIPAIIOBATH
3 FOHECKO B ramy3i OcBITH, IPOBOJUTH HOBI KOH(EpeHLli Ta BIOCKOHAIIOBATU
CBOE 3aKOHOJABCTBO 3 METOIO 3a0e3MeUeHHs MaiOyTHIX TIOKOJIHG [§, ¢. 102].
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MIZKHAPOJHO-ITPABOBI ACIIEKTH CTAJIOT'O PO3BUTKY
SAK OCHOBMU PO3BUTKY PEI'TOHAJIBHUX OB’€JHAHDB B €C

OxpiM yHIBEpCAJIBHOTO PIBHSI KOHIIEMIISl CTAJIOTO PO3BUTKY HalOyna 3HAYHOIO
MOIIUPEHHS y MPAKTHUIl PET1IOHATBHUX OpraHi3alliii, 0co0JIMBO 00’ €THaHb, CTBOPEHHUX
Ha TepuTopii €Bponmu.

3 ycix 00’eHaHb CBITY mojiTuka €Bpomneiickkoro Coro3y HalO1IbIIe OB’ sI3aHa
3 yciMa BUMIpaMH CTajoro pO3BUTKY Ta CHpsIMOBaHA Ha TapMOHIMHE MOKpaIEHHS
n00poOyTy Ta pIBHS JKUTTS HHUHIINIHBOTO 1 MalOyTHIX mMoOKojdiHb. lle mepemycim
MOB’SI3aHO 3 THTETPAIlIMHUM XapakKTEPOM IbOTO yTBOpeHHs. [lepexim mo xoHmemii
CTaJIOTO PO3BUTKY B YCTaHOBYMX J0roBopax Coro3y BinOyBaBcs MOCTiIOBHO. Tak, y
Pumcbkomy poroopi 1957 p. y crarmi 2 3aBaaHHsM CIIBTOBapuUCTBA BUCTYTMA€E
«crpusHHA y  Mexkax CmiBToBapucTBa TrapMoHiliHOMY po3BuTky (harmonious
development) exonomiunoi misiibHOCTI» [1]. Tlomoxkenust JlicaDOHCHKOTO JOTOBOPY

00 I[LOTO MUTAHHS (POKYCYIOTHCS B3KE Ha Cy4acHIW KOHIIEMIII CTAaIoro PO3BHUTKY,
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iHTerpyroun Bcl ii ckianosi. [lo-nepiie, Bxe y npeamOyni JloroBopy mpo €C (y
penakiii  Jlicaboncekoro jgorosopy) [2] pedepeHTHOIO OCHOBOIO JOKyMEHTa
BHCTYyTA€ MPHUHITUIT CTAIOTO pO3BUTKY. [lo-Apyre, 4iTKO MPOCTEKYETHCS COlialibHA
ckinagoBa. Tak, y rmaBi 1 Pozmimy V JloroBopy mpo €C, mo BU3Hayae 3araibHi
MOJIOKEHHSI 1oA0 30BHIMHIX ik Coro3y, IOMUCAHO JOBOJI aMOITHY METy
00’€THaHHS — 3a0X0YYBaTH CTaJUN PO3BUTOK €KOHOMIKH, CYCHUIBCTBA U JOBKILIS
KpaiH, 10 PO3BHBAIOTHCS 3 TOJOBHOI METOI — BHKOpEeHUTH OifmHicTh (1. d) 4. 2
cT. 21). Kpim Toro, y crarti 3 JloroBopy 3a3HaueHo, 1o Coro3 QyHKIIOHY€E 3apaju
cTajoro po3BUTKYy €Bponu. Haiibinibiia aMOITHICT peanizailii 1i€i METU MICTUTBCS y
MOJIOKEHHSX YaCTUHU 5 cTaTTi 3, ska 3a3Hauae, mo Coro3 miaTpuMye Mup, O6e3rneKy
Ta CTAJIMA PO3BUTOK IUIAHETH, COJIAAPHICTh Ta B3a€MHY MOBAary HAapoAiB, BUIbHY
CIPaBEJIUBY TOPTIBIIIO, BUKOPIHEHHS O1THOCTI Ta 3aXHUCT MpaB JIIOAUHHU, 30KpeMa
paB JUTHHU, a TAKOX CYBOpE JOTPUMYBAHHS W PO3BUTOK MIKHAPOJHOTO IpaBa,
3okpema goTpumanHsa npuHiuniBs Craryty OOH. 3BicHO, MOXXHa TMOCTaBUTH i
cyMHIB MOxuUBICTE €C TATpUMATH CTaTui PO3BUTOK IUIAHETH, SIK TOYKU 30DPY
KOMITETEHIIIT TaK 1 MOKJIMBOCT1 BIUIUBY Ha CBITOBI mpoiiecu. Xoua, K0 PO3TIISIaTH
3000B’s3aHHS 3 MIATPUMAHHS CTAJOr0 PO3BUTKY SIK 3000B’sI3aHHS €rga omnes, TO
TaKa JUCIIO3UISA BUAACTHCS IIIJIKOM MOYKJIUBOIO.

BiamoBijH1 MONOXKEHHS 100 CTAJOr0 PO3BUTKY MICTAThCa 1y JloroBopi mpo
¢dynkmionyBanHs €Bponeiicbkoro Coro3y [3]. 3okpema, ctartss 11 BCTaHOBIIOE, IO
BUMOTH 1010 OXOPOHHM JIOBKLJIS TIOBMHHI OyTH HEBiJl' €MHOIO YAaCTHHOK BH3HAYCHHSI
Ta peam3auii momTuk Ta Al Coro3y, 30KpeMa 3 OISy Ha CHPUSHHS CTajJoMy
po3BUTKY. [lpuHIMO crasoro po3BUTKY MpOMUCaHMA Takok 1 y  Xapril
OCHOBOMOJIO)KHUX TpaB €Bponeiicbkoro Coro3y [4] y KOHTEKCTI 3aXUCTy JOBKULIS.
Crarrs 37 Xaptii BU3HauUa€, M0 BUCOKUI PIBEHb 3aXHCTy JMOBKLUIS Ta TOMIMMIICHHS
HOro sKOCTI MOBWMHHI OyTH HEBIJ’ €MHOIO CKJIaJI0OBOIO MOMTUK COr3y Ta TOBUHHI
3a0e3nedyBaThC 3TiIHO 3 MPUHLIMIIOM CTaJIOTO PO3BUTKY.

Crparerisa crajoro po3BUTKy €Bpomneiicbkkoro Corwo3y [5] IpyHTYeThCs Ha
YOTUPHOX OKPEMHX MOJOKEHHSIX — €KOHOMIYHOMY, COILIIaJIbHOMY, €KOJIOTITYHOMY Ta

r100aJbHOMY YHIpPaBJIiHHI, — SKI MMOBUHHI MiJICHJIIOBaTU OJIWH ojHOro. CTpateris
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3aCHOBaHA Ha TAaKWX KEPIBHUX NMPHUHIIUIAX, SK: CIPUSHHS 1 3aXUCT OCHOBHUX TIPaB,
COJIIAPHICTh  BCEpPEMHI Ta MK TIOKOJIHHAMH, TapaHTii BIIKPUTOrO Ta
JEMOKPAaTUYHOTO CYCIIJIbCTBA, 3alydeHHS TpPOMAJsH, 3alydyeHHs Oi3Hecy Ta
COIIAIbHUX TAPTHEPIB, Y3TOJDKEHICTh TIONITHMKH Ta YIOPABIIHHS, 1HTErparis
MOJIITUKY, BUKOPUCTAHHS HAWKpallMX HASBHUX 3HaHb, MPHUHIMI TEPECTOPOTH 1
OPUHIMN «3a0pyAHIOBaY IUIATUTHY [6].

B ocHOBy cuctemu 1HAMKATOpPIB CTAIOT0 po3BUTKY €C MOKIAEHO MPIOPUTETHI
st Coro3y HampsiIMM PO3BUTKY BIIOBIAHO N0 cTparerii. Sk pe3ynbrar 10 rojgoBHHX
HAINpsMIB 1HAUKATOPIB CTAJIOr0 Po3BUTKY B €C MaroTh Takuil BUTIISI: 1) €KOHOMIUHUIA
po3Butok (BBII Ha mgymry HaceneHHs, 1HBECTHINI, KOHKYPEHTOCHPOMOXHICTb,
3aMHATICTB); 2) OITHICTH 1 colllajJbHa BHUKJIIOYHICTh (pU3MK OigHOCTI, (piHAHCOBa
OiTHICTB, TOCTYII IO PUHKY TIpaIli, IHIII aCIIeKTH COINIATbHOT BUKIIFOYHOCTI); 3) CTapiHHS
HaceJIeHHs (YacTKa JIFOJICH MOXUIIOTo BIKY, BIATIOBIIHICTh MEHCIH, AeMorpadidHi 3MiHH,
(iHaHCOBa CTAOUIBLHICTH TPOMAJISH); 4) 310poB’s (Tepiot )KUTTS Oe3 XBOpoO, OXOpOHa
3I0pPOB’, CTAaTOK Ta SKICTh XapuoBHX TMPOAYKTIB, MEHEIKMEHT XIMIYHOI
HPOMUCIIOBOCTI, BIUIMB PH3HKIB HABKOJHIIHBOTO CEPEIOBHINA HA 30POB’S); 5) 3MiHH
KriMary 3emii W eHepris (emicli «IMapHUKOBHX Ta3iB», 3MIHH KJIIMary, €HEepris);
6) BUpOOHMIITBO Ta CIOKUBaHHS (MarepiaocniokuBanHsd B €C, eKOe(peKTHBHICTb,
3arajbHEe  CHOXHBAaHHS, CUIbCbKE  TOCHOAAPCTBO,  KOpPIOpaTWBHA  COIlalibHA
BIIMOBIANBHICTD); 7) MCHE/DKMEHT TPUPOJHUX pecypciB  (MOPCBKI  EKOCHCTEMH,
pecypcH YHMCTOI BOJM, BHUKOPUCTAHHS 3€MEIBbHHX PECYpCiB TOIIO); 8) TpaHCIOPT
(CTIO’KMBaHHS €HEPrii Ha TPAHCIOPTI, 3pPOCTAHHS KUIBKOCTI TPAHCIOPTY, COLIAIbHUNA Ta
€KOJIOTIYHUNA BHUMIP TPaHCHOPTY); 9) rnobayibHe ympaBiiHHA (JAOBIpa TPOMAISH [0
iHcTUTYTIB €C, Y3rO/KEHICTh MOJITHKHM, Yy4yacTh TIpomajchkocti); 10) rnobanbHe
napTHepcTBO (OdiriifHa gomomMora 3 METOI0 PO3BUTKY, (DIHAHCYBAaHHS CTaJIOTO
PO3BUTKY, I1100aJTi3allisi TOPTiBili, MEHEHKMEHT pecypciB) [7].

AHanoriyHa cucteMa I1HAMKaTtopiB Oyna po3pobsieHa 1y pamkax Opranizamii
€KOHOMIYHOT'O CIiBpoOITHULTBA Ta po3BUTKY (1ami — OECP). B ocHOBI 1HAMKATOPIB
OECP nexuts moaens TCP (tuck-cran-peakilisi). Jlrojaceka MisIBHICTh 3IHCHIOE

«TUCK» HAa HABKOJIMIIHE CEPEJOBMILE 1 BIUIMBAE HA SIKICTh 1 KUIBKICTh MPUPOIHUX
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pecypciB («CTaH»); CYCHUIbCTBO pearye Ha Iii 3MIHM Yepe3 MPUPOIOOXOPOHHY,
3araJlbHOGKOHOMIYHY 1 Taly3eBy IIOJITHUKY, a TaKOX Yepe3 3MIHH Yy CYCHUIbHIN
CBIJIOMOCTI Ta MOBE/IHII («peakilis Ha TUCK») [§].

Bimznauy, mo 1 B €C, y pamkax OECP 6yno po3po0seHo BiMOBIIHUN JOKYMEHT
II0JI0 OIIHKH BIUIMBY ITiJT Ha3BOI «KEepiBHUIITBO 3 OIIHKH BIUIMBY IOJIO CTAJIOCTI» [9],
CIpSIMOBaHWA HA HAJAHHS JOMOMOTH TOJITHKAM JUIS TOTIMOJICHHS PO3yMIHHS HUMH
OCHOBHHX €JIEMEHTIB, TMPOIIECIB 1 0araTOBUMIPHOI MPUPOAU OIIHKKA BIUIMBY MIOJIO
ctasiocTi. JIokyMeHT pnae 3arajapbHUil omnuc i1HGopMalii MpPo OIHKY BIUIMBY MIOJIO
CTaJIOCTI, ii OCHOBHI MIPUHLIMIIK T4 METOJOJIOTIO, @ TAKOK OCHOBHI IpoOsemu. OpraHu
JIEp’KaBHOI BIaJAW Ha PI3HUX PIBHAX (HAILIOHAIBHOMY, PETiOHAILHOMY, MICIIEBOMY)
MOXYTh BHKOPUCTOBYBATH L€ JOKYMEHT SIK OCHOBY il PO3pOOKH Mail0yTHBOI
TIOJIITHKY 3 YPaxyBaHHSIM CTaJIOro po3BUTKY. [Ipu 11bOMy OIliHKA BIUTMBY III0JI0 CTATIOCTI
Mae JIB1 OCHOBHI (PYHKITIi:

1) me MeTOMONOTIUHMN «M’SIKUM TOMITUYHUN 1HCTPYMEHT» JUIsl pO3pOOKH
KOMIUIEKCHOI TIONITHKH, SKWH, MOBHOIO MIPOIO, BPaXxOBYIOUHM TPH BUMIPH CTaJIOTO
PO3BUTKY, BKJIIOYAE B ceO€ HACKPI3HI, HEMATepialibHI Ta TIOBITOCTPOKOBI MIPKYBaHHS;

2) OIIHKYy HMOBIPHMX CKOHOMIYHHUX, COIIaIbHUX Ta EKOJOTIYHMX HAaCIIiIKiB
TIOJIITHKH, CTpaTeTiH, IJIaHIB 1 Iporpam, MepIl Hixk BOHU Oynu chopMyiboBaHi (ex ante).

Y IOKyMEHTI TakoX MpOBOJATbCA UITKI BIIMIHHOCTI MDK KpHUTEpISIMH Ta
1HIMKaTOpaMy, KOHKPETHI HAOOpH SIKUX BHUKOPHUCTOBYIOTHCS JUISI OIIIHKH BILUIUBY
CTaJIOCTI: KpUTepii MaroTh OUIbII  3arajbHUM  Xapakrep 1 B  OCHOBHOMY
BUKOPUCTOBYEThCA Yy MpOLECI €X ante OLIHIOBAHHA, TOJl SIK IHAUKATOPH € OUIbII
KOHKPETHUMH 1 B OCHOBHOMY BUKOPHUCTOBYETHCS JUIS €X POSt OLIHIOBAHHSI.

[lle oxaHi€l0 perioHaLHOIO OpraHizalli€lo, sKka MPUAUIE OCOOIMBY yBary
NMUTAHHSM CTaJIOTO PO3BUTKY € Pama €Bpomu. JlismeHicTh Pamm €Bpomm y Hampsimi
CTaJIOTO PO3BUTKY Ma€ OUIBIIOI MIPOI0 YIEPEIHKYBATbHUNA XapakTep, OCKUIbKH
choKycoBaHa Ha TOMY, II0 €KOHOMIUHUN MPOrpec HE MOBUHEH 3a3iXaTH HAa OCHOBHI
AKTHUBH JIIOJICTBA: SAKICTh HABKOJIMIITHHOTO CEPEIOBUINA Ta JaH A TiB, TIpaBa JIFOIUHH i
COILIAJILHY CMPaBEUIMBICTh, PI3HOMAHITTS KyJbTYp 1 JeMoOKpaTito. Takui miaxis

00OyMOBJICHUH Yy TOMY YHCJI1 1 0COOJMBOCTSIMU CTaTyTHUX 3aBJaHb I1i€1 OpraHi3aliii.
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Sk 3a3HayaeTbcs Ha 11 OQIUIHHOMY CaiTi, KOMIUIGKCHUNA MiAXIJ 10 CTaJoro
PO3BUTKY BHUMAarae rimOOKHUX 3MIH B KyJbTypl CycHiabcTBa. TypOoTa mpo IUIaHEeTy,
30€peKEeHHS PECYpCIB AJIsi MAaHOYTHIX MOKOJIIHb MMOBUHHI CTaTH CIIPABXKHIM KIIIOUEM
710 PIIIeHb, 110 TPUUMAIOTHECSI OKPEMUMHU 0CO0AMHU Ta TPyHaMU JTFOCH.

Paga €Bponu 1ie y ABOX HampsMKax: 30€peKEeHHsI MPUPOJHUX PECYpCIB 1
010JIOTIYHOTO PI3HOMAHITTS, a TaKOX PI3HOMAHITHOCTI Ta KUTTE3IATHOCTI
YUCJIICHHUX KyJNbTyp IUaHeTu. KylnbTypHa CKJIaioBa CTaJIOrO PO3BUTKY BUMArae
napajieJbHUX 3yCWIb IIOAO PO3BUTKY Ta 3aXHUCTYy PI3HOMAHITHOCTI KyibTyp. Kpim
toro, Pama €Bponu cnpuse ¢opMyBaHHIO B €Bpoml aJeKBaTHOTO IPABOBOrO
cepefoBuIla  OIOJOTIYHOTO  PI3HOMAHITTSA, TEPHUTOPIAJILHOTO IIJIAHYBaHHS Ta
YOPABIIHHS JaHAMAQTOM, a TaKOX CTaJOro pPO3BUTKY TEPUTOPIM Ha OCHOBI
KOMITJIEKCHOTO BUKOPUCTAaHHS KYJIbTYPHHX Ta MPUPOAHHX pecypcis [10].

30KkpeMa, 3acajid CTAJIOT0 PO3BUTKY 3aKpiIIeHI B €BpONEHChKINA JTaHamadpTHIHN
KoHBeHII1 [11], y mpeamOyi sikoi 3a3Ha4YaeThCs, IO AepkaBu — uieHU Paau €Bpornuy,
sKi mignucany mro KoHBEHINio, 3allikaBjieHl y 3a0e3MeYeHHl CTaJoro PO3BUTKY, IO
0a3yeTbcsi Ha 30a7aHCOBAHOMY 1 TAPMOHIMHOMY CITIBBIIHOIIEHHI MDXK COIIAJIbHUMHU
norpebaMy, EKOHOMIYHOIO JISIBHICTIO Ta JOBKULIIM. Y KOHBEHIII TakoxX
3a3HAYAETHCS, IO PETYJIOBaHHS JaHIAPTy O3HA4yae [IAIbHICTh, 3 TOYKH 30Dy
CTaJIOrO PO3BUTKY, CIIPSIMOBaHY Ha 3a0€3MeUeHHs MOCTIMHOTO yTPUMaHHS JaHamaTy
JUTS y3TO/DKEHHS 3MiH, COPUYUHEHUX COIIATbHUMU, €EKOHOMIYHUMH Ta €KOJOTIYHIUMH
IpoIecaMy, a TaKOXK KepyBaHHS HUMH. Takum urnHOM, KOHBEHIIIS 1IIe pa3 HaroJocuia
Ha OE3MEepPEepPBHOCTI CTAJIOTO PO3BUTKY Ta CTAOUIBHOCTI 111€i MI>KHAPOJAHO-TIPABOBOT
KaTeropii y KOHTEKCTI Mi>kHapoiHuX BigHOcuH. L[ KoHBeHIisa cTtana nepumm Kpokom
JUIS PO3BUTKY 1HILIaTuB Pagu €Bponu y cdepi mpocTopoBOro MmiaHyBaHHS.

Paga €Bpornu akTHBHO CIIpHSiE CTaJOMY PO3BUTKY BiAMOBIMIHO 10 Pekomenmarii
Rec (2002)1 Komitery MiHICTpiB Aepx)aBaM-uiieHaM npo KepiBHI NPUHIIUMIN CTaJIOrO
POCTOPOBOrO PO3BUTKY €BPOMEHCHKOTO0 KOHTUHEHTY, SIKl1 OyJIM CIOYaTKy MPUHHSTI
CBpOIENCHKOI0 KOH(DEpEHLII€L0 MIHICTPIB, BIJIIOB1IAJIbHUX 3a
perionansHe/mpocTopore muanyBanHs (CEMAT). Ilnan xii, npuiiHITHI KepiBHUKaAMU

nepxaB Ta ypsaniB Ha Tperbomy camiti Pangu €ponu y Bapmasi 17 tpaBus 2005 p.,
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MICTUTh PO3AUT MiJ Ha3Bow «CHpUSHHS CTaJOMy pPO3BUTKY», SIKMH mepeadayae
HacTynHe: «Mu 3asBiII€EMO MPO HAIly NPUXWIBHICTD A0 TOJIMIIEHHS SKOCTI >KUTTA
rpomajsiH. 3 orisiay Ha ue Paga €Bponu Ha OCHOBI ICHYIOUMX IHCTPYMEHTIB 1 Jaini
pO3BUBaTUME 1 MIATPUMYBAaTUME KOMIUIEKCHY TMOJITUKY Y cdepi HaBKOIHUIIHBOTO
cepenoBuIla, JaHamadTiB, TPOCTOPOBOTrO MJIaHYBAaHHS Ta MOTEPEIHKCHHS 1 JIKBiAAIl]
HACJIIJIKIB MPUPOJHUX JIMX, BAXOASYU IIPHU LIbOMY 3 LIJIEH CTAJIOro po3BUTKY» [12].

[lle onuH MOKyMEHT, yxBajeHWH mia erigoro Pagm €Bpornu — KonBeHIist mpo
OXOpOHY AMKOi ¢iiopu Ta payHH 1 MPUPOTHUX CepeOBUIL iICHYBaHHs B €Bpori 1979
POKy, XO04a 1 H€ MICTUTh NOCWJIAHb Ha JOCSITHEHHS LI CTaJoro pO3BUTKY,
0e3yMOBHO Ma€ Ha METI JIOCSATHEHHS €KOJIOT1YHOT CKJIAJIOBOI 1010 METH, BU3HAYEHOI
y KoHBeH11ii, a came 0XOpoHHU JUKOi QuiopH Ta (ayHu 1 IXHIX TPUPOIHUX CEPETOBUII
ICHyBaHHS, OCOOJMBO THUX BHUIIB 1 CEPEOBHUII ICHYBaHHS, OXOpPOHA SKMX BHMAarae
CIIBpOOITHUIITBA JCKUIBKOX JEp)KaB, a TaKOXX CIPUSHHS TAaKOMY CIIBPOOITHHIITBY.
Hopmu 1iei KoHBeHIli € sCKpaBUM MNPUKIAAOM CHELIATbHOTO IPHHIIMILY
MI>XHAPOTHOTO CIIBPOOITHUIITBA.

PamkoBa Konsentisi Pagu €Bponu mpo 3Ha4eHHsI KyJIbTYPHOI CHAAIIUHU IS
CYCIIIJILCTBA TaKOXK CTOCYEThCSI OKPEMHUX aCIEKTIiB CTAJoro po3BUTKY. Tak, y cr. 10
KoHBeHIIiss BW3Hayae TMOTEHINAN KyJIbTYpHOI CHAAUIMHU SIK (PAKTOp CTaJoro
€KOHOMIYHOTO PO3BUTKY.

[To cyTi, 3a3HaueHi HanpsAMH AisUTBHOCTI Pagm €Bpornu GopMyrOTh €KONTOTIUHY
CKJIQJIOBY CTaJOr0 PO3BUTKY.

TakuM 4YMHOM, y paMKax perioHalbHUX 00 ’€AHaHb copMyBaBcs OUIbII
chokycoBaHMN TIAXiJ A0 BIPOBAKEHHS KOHIICMINI CTaJOro pO3BUTKY BiH
IPOSIBIISIETHCS, 3 OAHOTO OOKY, Y CEKTOpPaIbHIN CIPSIMOBAHOCTI OKPEMHUX CKIIAJOBUX
CTaJIOTO PO3BUTKY Ha PIBHI CaMUX 00’ €HAHB, 1 3 IHIIOTO — Y KOHKPETHUX (OKYCHUX
MPOMO3UIIISIX MOA0 (OPMYBaHHS HAI[IOHAIBHUX CTPATETil CTaJoro PO3BUTKY 3
ypaxyBaHHSA JOCSTHEHHS I[JIeH, IO BUIUIMBAIOTH 3 UICHCTBA JIep)KaB y IUX

MDKHAPOJHUX OpPraHi3alisx.
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CTAHOBJIEHHS BIJTHOCHH YKPAIHA - €C:
TEOPETHUKO-ITPABOBI 3ACA/IU

Hamipun VYkpainu mono po3BUTKY BigHOCHMH 3 €BponelicbkuM Coro3oM
Brepiie Oynu 3akpimieHi y ITocranoBi BepxoBnoi Pagu Ykpainu «IIpo ocHOBHI
HapSMHM 30BHINIHBOT MOMITUKKA YKpaiHu» Bif 2 mumas 1993 poky [1]. Iopsn i3
nuM  3akoH Ykpainu «IIpo 3acagu BHYTPIIHBOI 1 30BHINIHBOI MOJIITHUKH
BpPETyJbOBYBaB 3acaJd 30BHINIHBOI IOJITHKH, a TaKOXX BHYTPINIHBOI IOJITHKH
Vkpainu. Ha ocCHOBI BHIIE3raflaHOTO 3aKOHY BIIPOBAJKYETHCS  MOJITHKA
po30ynoBU BITHOCUMH Mik YkpaiHoto Ta €BponelicbkkuMm Coro3om. Yactuna 2
ctarTi 11 1bOro 3aKoHy BPEryJIbOBYE, IO OJHIECIO 13 OCHOBHUX 3acaji 30BHIIMIHbOT
NONITUKM YKpaiHM € «3abe3nedyeHHs I1HTerpauii YKpaiHu B €BpONEHCHKUM
MOJITUYHUN, €KOHOMIYHHM, MPAaBOBHHM MPOCTIP 3 METO HAOYTTS YJIEHCTBA B
€sporneiicekomy Corosi» [2].

B mnopanbiiomy peani3oBylOUM Kypc Ha €BpONEHCHKY IHTErpaimiro YKpaiHa
moyana po3BUBATU BiAHOCHMHU 3 €BpomelicbkuM Co030M y pamkax YToau Mpo
NapTHEPCTBO 1  CHIBPOOITHUIITBO MK  YKpaiHOO 1 €BpOnerChbKUMHU
CniBToBapucTBaMu Ta iX Jep:KaBaMU-WICHaMH, sIKy OyJyio ykiaaeHo y 1994 pouwi.
Hana Yroga BcraHoBuiia naptHepcTBo Mik CHiBTOBapUCTBOM Ta HOTo Jep>KaBamu-
YJIeHaMU 3 OJTHOTO OOKYy Ta YKpaiHolo 3 iHIIoro 6oky. Yroaa Oyia po3poOieHa aJis
COpHSIHHS 1 MIATPUMKA METH YKpaiHu 10 TOJAIBIIOTO I1HTETPyBaHHSA 1O
€BPONEUCHKUX EKOHOMIYHMX Ta COLIaTbHUX IHCTUTYIIIH [3].

3rogoM, Ykpaina ta €sponeiicbkuid Coro3 cranu 0e3nocepeHiMU CyClIaMH,

yHacinigok posmupeHHs €pponeiickkoro Coro3y 1  TtpaBHs 2004 poky.
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Posmmmpenna €Bponeiicbkoro Coro3y Hajalo MOXIMBICTE  YKpaiHl Ta
€sponeiicbkoMy Co103y HOBOTO IMITYJIbCY LIOAO 1X MOJATBIIOTO CIIBPOOITHUIITBA,
NOCUJIEHHSI MOJIITUYHOI Ta EKOHOMIYHOI B3aeMonoB’si3aHocTi. Y 2005 poui
VYkpaina cxBanmna I[lnan miii Ykpaina — €Bpomneiricbkuii Coro3 «EBpormeiicbka
MOJIITHKA CyciicTBa». 3a cBoiM 3mictoM [lnan aiit Ykpaina — €sponelicbkuii Coro3
«EBporneiicbkka TMOJITHKAa CYCIACTBa» MICTHB KOHKpPETHI 3000B’Si3aHHA  JJIA
VYkpaiau 3a pisHUMU HanpsiMamu [4].

[leperoBopuuii mporec Mixxk YkpaiHoo Ta €BponeiicbkuMm CorO30M 100
YKJIQJICHHSI M)XK HUMHU HOBO1 Y1011 posmouascs 5 6epe3ns 2007 poky [5].

25 muctomana 2010 poky €poneiicbkuit [lapiaMeHT yXBaiuB pe30JIIOIIIO, Y
KOTpPiil HAaroJIOCUB Ha €BPOMNEHCHKIN MepCreKTHBl YKpaiHu, sK JAEepXKaBU SKa Mae
MIIHI 1CTOpHYHI, KYJIbTYPHI Ta €KOHOMIYHI 3B’s3ku 3 €Bpornelickkum Corozom [6].
Ha 15 camiti Ykpaina — €Bponeiicekuii Coro3 0yJIo OroJIONIEHO MPO 3aBEPIICHHS
NEPEroBOpiB  CTOCOBHO YTOoau TMpo acouiaiio. BHacHigok J0BroTpUBaInX
IepPeroBopiB  OyJI0 miamucaHo Yroay Mpo acomiamiio MDK YKpaiHOwo, 3 OJHi€l
cTopoHH, Ta €BponelicbkuM Coro30oM, €BpONEUCHKUM CHIBTOBAPUCTBOM 3 aTOMHOI
eHeprii 1 IXHIMH JepKaBaMU-WIeHaMH, 3 iHIoi cropoHu 21 6epe3ns 2014 poky [7].
Bnacnigok mignucanss ta patudikarii Yroaum npo acoriamiro YKpaiHa B3siia Ha ceoe
3000B’s13aHHSI CTOCOBHO 3alpOBAKEHHs cTaHaapTiB €Bpomneiickkoro Coro3y y BCIX
chepax. VYxmameHa Yroma Bu3Hauae ¢Gopmar BIJHOCHH MK YKpaiHOO Ta
E€pponeiickkuM  COI030M Ha OCHOBI MNPUHIMIIB «MOJITUYHOI Ta EKOHOMIYHOI
IHTerpauii» 1 € CBOEPIAHUM OPIEHTUPOM IIOJO BIPOBAIKEHHS COILATIbHO-
eKOHOMIYHHUX pedopM B YKpaiHi.

3rooM, SIK CTpaTeriyHuil Kypc aepxaBu Oyio 3akpimieHo y Koncturymii
Ykpainu HaOyTTS TMOBHOMPABHOTO UYJEHCTBA YKpaiHM y E€BpomneichbKoMy
Coro3i [8].

23 ugepBHs 2022 poky €Bponeiickka Paga yxBanumna pilieHHs 1010 HaJaHHS
VYkpaiHi crarycy KaHaujaaTta Ha djieHcTBO y €Bponelicbkuii Coro3. 3 1poro yacy
pO3MOYaBCsl HOBHU €Tall €BpoIeichKoi 1HTerpanii Ykpainu. ¥ rpyani 2023 poky

€Bponeiicbko0 Panoro yxBantoeTbcsi pillleHHS LI0A0 BIAKPUTTS MEPErOBOPIB 13
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VYkpainow. Ilporsarom 2024 poky BimOymach MiXypsaoBa KOHGEpEHIsT Mix
€sponeiicbkum Coto30M Ta YKpaiHOO, sika O3HAMEHYBaja MOYaTOK MEpPeroBOpiB
npo BCTyn Ykpainu 1o €Bpomneiicbkoro Coto3y Ta 3axoau €Bponeichbkoi KOMicii
II0JI0 CKPHUHIHTY BIJIMOBITHOCTI YKPaiHCHKOTO 3aKOHOJABCTBA JI0 3aKOHOJIaBCTBA
E€sponeiicbkoro  Coro3y. Takuil CKpUHIHT  yKpaiHCBKOTO  3aKOHOJIaBCTBa
noTpiOHuii, abu VYkpaiHa po3poOwia IUIaH ajanTainii 3aKOHOJABCTBAa 10
3akoHOJaBcTBa €Bpormeiickkoro Corwo3y. CraHoM Ha ChOTOJHI TPUBAIOTH
JBOCTOPOHHI 3ycTpiui YkpaiHa — €Bporneiicbkuii Cor3 CTOCOBHO OI[IHKH
ajanrtanii yKpaiHChKOTO 3aKOHOJAaBCTBA JO 3aKOHOJAaBCTBa E€BPOIMENCHKOIO
Coro3y [9].

TakuM 4YMHOM, pealli30BYIOUM KYpC Ha €BpONEHCHhKY IHTerpamio YKpaiHa
moyana po3BUBATU BiAHOCHMHU 3 €BpomelicbkuM Co030M y pamkax YToiu mpo
NapTHEPCTBO 1 CHIBPOOITHULTBO  MDK  YKpaiHOO 1  €BponerchbKuMu
ChiBToBapucTBaMu Ta 1iX JepkaBamu-wieHamu. Llg VYroma, craza OCHOBOIO
CHiBpOOITHHIITBA HAIIOI JAepkaBu Ta €Bpornericbkoro Coro3y 3 METOI CIPHUSHHS 1
HNIATPUMKH METH YKpaiHU JI0 MOJAJbIIOro 1HTerpyBaHHs €Bponericbkoro Coro3y.
OxpecieHi HOBI TIEPCIIEKTUBH MIOAO CIIBpOOITHUIITBA 3 €BponeiickkuM Cor30M Ta
BHMOTH I[0JI0 TIOJIAJIBIIIOTO IHTETpyBaHHS 10 €Bpomneiickkoro Coro3y, Oynu OiibII
JeTali30BaHl B Yrojl MpO acoulalilo MDK YKpaiHOK0, 3 OJHIEI CTOPOHH, Ta
E€pponeiicbkkum Coro30M, €BpPOMEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI €Heprii 1
iXHIMU Iep)kaBaMHU-YWICHAMH, 3 1HIIOI CTOPOHH.
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CEKIIA 7. TOCIHHOJAPCBKE ITPABO

I'pena fpocaas BacuiboBuy,

JIBH3 «Yxropojcbkuii HalliOHAJIbHUN YHIBEPCUTETY,
[Ipodecop kadenpu rocrnogapcbkoro npasa,

JIOKTOp I0pUANYHKX HAYK, Ipodecop

3ACTOCYBAHHA CYJOBUX JOKTPHUH Y IIOJATKOBUX CIIOPAX

JInst BU3HAUEHHS MEX JOMYCTUMOi ONTUMI3alii TOJAaTKOBUX BHUTpPAT y
MOJIaTKOBOMY 3aKOHOJABCTBI HEOOXIJHO BCTAHOBUTHU OOOB’SI30K JOOPOCOBICHOI
NMOBEAIHKM TIaTHUKA moaatkiB. [Ipu 1mpomy Tpeba 4iTKO HOPMATHBHO 3aKpINUATH
O3HAaKH HEeJO0OpPOCOBICHOI TMOBEIIHKM Ta 3JO0BXHBAaHHA MPaBOM, HaWKpamyuM
KpUTEPIEM ISl ILOTO MU BBaXKAEMO CYJIOBI JOKTPUHH, SIKI IIUPOKO 3aCTOCOBYIOTHCS
y CBITOBIM TpakTuill Ta B YKpaiHi, HaBiTh Ime HEe HaOyBmH (HOPMAIBHOI
BHU3HAYEHOCTI.

BapTo HaronocuTH, 110 HOPMHU MOJIATKOBOTO 3aKOHOJaBCTBA YKpaiHH B3araji He
BU3HAYAIOTh MIACTaBU Ta MOPSAOK 3aCTOCYBAHHS CYJOBUX JOKTPUH. Y HOpMax
3aKOHO/IAaBCTBa YKpaiHM TMPO 3aCTOCYBAaHHs CYJOBHX IOKTPUH HAETHCA TiJIbKUA B
gactuHi 1 crarti 8§ 3akony Ykpainu «[Ipo mixHapogHEe TpUBATHE MPaBO», SKa
nependayae MpU 3aCTOCYBaHHI TpaBa 1HO3EMHOI JIEpKaBU BCTAHOBIIIOBATU 3MICT
3riJHO 3 OQIUIKHUM TIYMay€HHSM, MPAKTUKOK 3aCTOCYBaHHS 1 JOKTPHUHOK Y
BIJIMTOBIAHIN 1HO3eMHIM epxkani [1].

Jns  3a0e3reueHHsT HaJICKHOTO JOCHIKEHHS MpOoOJeMHU 3aCTOCYyBaHHS
CyJIOBUX IOKTPUH y MOJATKOBUX MPABOBITHOCHHAX CIIOYATKY 3’SICYEMO CYTh IIHOTO
TEPMIHY.

Joxktpuna (yat. doctrina — BYEHHsS])) — CYKYIHICTh Y3arajlbHEHUX IOJIOKEHD,
NPOBITHUX TPUHIUIIIB; TMEBHA KOHIIEMIIIS, [0 BU3HAYAE CMOCIO po3yMiHHA 1 mii y
NEBHIM Tally31 3HaHb. TpajMIiiiHO JOKTPUHA CKIIAJAEThCA 3 CUCTEMHU MOIISAIB Y

rajiy3i HaykH, peiirii, gpinocodii, MoaiTUKY, TpaBa, BICbKa Ta 1H., sika (GopMyeTbes
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YIOPOAOBXK TPHUBAIOrO dYacy. bByab-sKy OOKTpUHY MOAUIAIOTH Ha OQIUIdHY 10
(GyHKITIOHY€E Ha HAIIOHAJIHPHOMY YW HaJHAIIIOHAIBHUX PIBHAX, 1 HEODILIHHY, IO Ji€
y MeXax MEeBHOI COlIalIbHOI rpyn# [2].

[ToHsTTS «CynmoBa IOKTPUHA» CHiJ BIAPI3HATH BIJ KaTeropii «mpaBoBa
noktpuHay. O.CkakyH po3risijae MpaBoBy JTOKTPUHY SK aKT-JOKYMEHT, [II0 MICTUTh
KOHLENTYyaJIbHO 0()OpPMIIEHI IPABOBI 1]1€1, MPUHLHUIIN, IO PO3POOIIAIOTHCS BUCHUMHU 3
METOI0  BJIOCKOHAJICHHS  3aKOHOJABCTBA, YCBIJIOMIIOIOTHCS  (CIIPHIAMAIOTHCS)
CYCIUIBCTBOM Ta MIATPUMYIOThECS ((hOpMaII3yIOThCS) AepxkaBolo [3, ¢.224].

Ha choromni BiICyTHE €AWHE BHU3HAYCHHS TMOHATTSA CYIOBOI JOKTPHUHH,
HAaTOMICTh ICHYIOTH KiJbKa IMIAXOJIB CTOCOBHO ii TpakTyBaHHs. 3a OJHUM 3 HHX
CyllOoBa JOKTPHMHA BU3HAYAETHCS SIK MPHUHIUI, TMOKJIAJCHUH B OCHOBY BHCHOBKIB,
NPUNHATUX B CYJOBIH MPAKTHIN, 32 IHIIUM — SK KOMIUIEKC TIPABOBUX MO3UIIIH, SIKi
MarTh OCHOBHY METY, BHYTPIIIHIO IMOOY0BY Ta MOHATINHUN amapar [4, c.186].

Y mpaBOBHX CHCTEMax aHIJ0-CaKCOHCHKOTO THIY CYJIOBOIO JOKTPHUHOIO
HA3MBAIOTh TMPABUJIO, SKE€ BHUHUKJIO BHACIIJOK HEOJHOPA30BOTO 3aCTOCYBaHHS
CYJIOBOTO TpEIENeHTy, a0o, IHIIMMH CIIOBaMH, JOKTPHHA — 1€ pe3yibTar
y3araJibHEeHHS TIPABO3aCTOCOBHOI MPAKTUKH 3 TIEBHOTO, YITKO BU3HAYECHOTO MUTAHHS
[5, c.153].

Ax 3a3nauvae 0. OHIMMK, CyI0Bl JTOKTPUHU — L€ THUIOBI MIAXOAU 1 METOIU
BUPIIIICHHS TEBHUX CYJIOBUX CIIOPiB, AKi cPopMyBamucs B XOJI HAKOTMHYCHHS 1
MIOJTAJIBITIIOTO y3arajdbHEHHS CYJI0BOT MpakTHKU. CaMe BOHU CTAHOBJISATH HAHOLIBIINMA
1HTEepecC SIK KpUTEpil BU3ZHAUCHHS MEX IMOJATKOBOI ontumizaiii. CremiaibHl CyJ10Bi
JTOKTPUHU BITHOCSTBCSA JO METOIB, IO JO3BOJISIOTH 3aro0iraTd YXWUJIECHHIO Bif
CIUTATH TIOJATKIB 3a JIONIOMOTOK) BUKOPHCTAHHS PI3HMX HECYMJIIHHHUX CXEM Ta
meTtonuk. Lle — myxe mieBa 30posi B yMOBax, KOJIM HEMA€E 3aKOHOAABYMX MEPEIIKO/I Ha
NUIAXY IUJIATHUKIB TIOJIATKIB, SIKI 3JIOBXHBAIOTh CBOIMHM TpaBamMH 1 TMparHyTh
30araTuTHCs 3a paxyHOK Oro/keTy [6, c.144].

JI. T'erbmanueB Tta H. brnaxiBcbka miJg CyJOBOK JOKTPHHOK PO3YMIIOTh
BHCHOBKH II[0JI0 3aCTOCYBaHHS HOPM IpaBa, BUKJIAJIEHI B TIOCTaHOBAaX BepXxoBHOIO

Cyny. Lli BUCHOBKH HE 3MIHIOIOTh, HE CKACOBYIOTh, @ JOMOBHIOIOThH ICHYIOUE IPAaBOBE

135



1oJie, @ TOMY CyJH HE MOXYTb iX 3aCTOCOBYBAaTH y pa3l HEBIANOBIAHOCTI 3aKOHY Ta
IPHUHIKITY BEpXOBEHCTBA paBa [7, €.85].

Ha nymxy M. Cambopa, (akt Bu3HAHHSA CYJIOBOi JIOKTPUHH € HACIIJIKOM
dbopMyBaHHS SIKICHUX MPaBOBUX TO3UIN CyJOBOI TUIKM BIaAW — IHTEIEKTYyaJbHO-
BOJILOBOI1, JOCIITHUIIBKO-TIONITYKOBOI JisSJILHOCTI Cy0’eKkTa mpaBa (y AaHOMY pasi —
Cyay), OB’ 3aHOi 13 POpMyBaHHSIM Ta BUKJIAJACHHSIM MOTHBOBAHOI Ta OOTPYHTOBAHOI
JYMKHA Ha OCHOBI JOCIIDKEHHSI OOCTaBUH CIIpaBH, KBali(ikailii JisHb y49aCHHKIB
IPABOBIJHOCHH, a TaKOK OOpaHHs Ha BJIIACHUM PO3CY]l Ta 3 BJIACHOI 1HTeprpeTarii
HOPM IIO3UTHBHOIO IIpaBa, SIKI CJ1J] BUKOPUCTOBYBAaTH SIK 3acCl0 yperyJtoBaHHS
(YHOPMYBaHHS) KOHKPETHHUX CYCIUJIBHUX BITHOCHH Ta iX oOrpyHTyBaHH: [8, ¢.170].

VY CBITOBIM MpakTHIll MOYATOK 3aCTOCYBaHHS MOJATKOBUX CYIOBUX JOKTPUH
noB’s13y10Th 13 pimenasmMu BepxoBroro cymy CIIIA y cmpaBax «I'peropi mportu
XenBepinra, kepiBHuka Ciy0u BHYTpIIIHIX JOXOJIB» Ta Yy crpaBi «J>keHepan
VYrinitic npotu Xensepinra» (1935 p.) [6, ¢.145].

Haronomryroun Ha MMHUPOKIA CBITOBIM TMPaKTUIl BUKOPUCTAHHS CYJOBUX
JOKTPHH IS TIPOTHUIIT TI0IATKOBUM 3JI0BKMBAHHSIM, MPUXUILHUKH 1X 3aCTOCYBaHHS
HE BPaxOBYIOTh, IO B 0aratbox kpaiHax cBity, Takux sk CILA, Itanis, Himedunna,
iX 3acTocyBaHHS 3akKpilJIEHO Ha 3aKOHOJABYOMY piBHI, IO JIETITUMI3Y€E TaKy
MOXKJIUBICTh. B YKpaiHi Take 3aKpilUICHHs CYJOBUX JOKTPUH Y HOPMAaTHBHUX aKTax
dakTnuHO BimcyTHE. bimbmie TOro, HEOOXiMHO BpaxyBaTH, IO TMPaBOBa CUCTEMA
Ykpainu O5m3bKa 10 pOMaHO-TEPMAHCHKOTO THUITY MPABOBUX CHCTEM, JIe OCHOBHHUM
mxepesnoM (popMoro) mpaBa € HOPMATUBHO-IIPABOBUN aKT, Ha BIAMIHY BiJ aHIJIO-
aMEpPUKAaHCHKOTO THUIY, /1€ Ha Ka3yiCTUHYHOMY pIBHI OCHOBHUM JDKEPEJIOM IIpaBa
MOKE€ BBAXKATHUCS CYJAOBHUM MPEUEACHT. Y KpaiHax aHIJIO-aMEPUKAHCBKOI MPaBOBOI
ciM’1 cyZioBa JOKTpHHA MOXKe (OPMYBATHCS 1 3aCTOCOBYBAaTHCS 0€3 3aKOHOIaBYOTO
3aKpITUICHHS], HA0YBalOYM CBOIO JIETITUMHICTH 13 TAKOTO JDKEpeIa Mpasa, sIK CyJA0BHMA
npeneneHt. B Ykpaini Ha piBHI Teopii mpaBa 11e HEMOXKJIMBO, ajie Ha PiBHI CyA0BOL
MPAKTUKH Yy TOJATKOBUX CIOpax HAOyIo MmUpokoro momupeHHs. OOrpyHTOBYHOUH
TaKUW TIAX17, BYEHI CTBEPIKYIOTh, IO CHOTOJHI MH CIIOCTEPIraeMO YyHIKIbHUN

IPOLIEC CUHTE3Y AaHIJ0-CAKCOHChKOI Ta POMAaHO-T€PMAHChKOI MPABOBUX TPaJMIIii,
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10, 30KpeMa, MPOSIBISIETHCS Y B3a€EMHOMY IMPOHMKHEHHI MPABOBUX IHCTUTYTIB. Y
MeXkaxX LbOro MpOIeCy B POMAaHO-TEPMAHCHKUX NMPABOBUX CUCTEMAX 3 SIBISETHCS Y
pi3HMX BUJAX 1 opMax MpaBOBHM NMpEUEIEHT 1, BIAMOBIAHO, CyJ0Ba JOKTPUHA SIK
JpKepera pasa [7, €.89].

VY crnemianpHIN JiTeparypl BUIAUISAIOTH Taki BUIU MOAATKOBHX JOKTPHH, SKi
HalyacTtime 3actocoBytoTbea cyaamu CILIA: noxkTpuHa NOpIOPUTETY CYTI HaX
¢dbopMoOI0, TOKTpUHA €KOHOMIYHOI CyTi, JOKTPHHA HAJEKHOI 00a4yHOCTi, JOKTPUHA
JI0BOi METH, JOKTPHMHA YroJM MO KpOKax Ta yaaBaHoi yroau [9, c.24]. Bka3zani
JOKTPUHHM AaKTHUBHO 3aCTOCOBYIOTHCS 1 B IHIIMX KpaiHaX, NpU LbOMY HaWOUIbII
MOIIUPEHOI0 1 JIEBOI0 € JIOKTPUHA <«JIUTOBOI METH». YKpaiHa modasna ¥ aKTUBHO
IPOJOBKY€E HACTIAYBATH MPUKJIIAJ 3apyOIKHUX KpaiH.

Mu nopinsemo mymMky M.BoHmapeHKO mpo Te, MO CYyJI0BI JTOKTPUHH MAarOTh
3HAYHI HEJOJIIKHM, OCHOBHI 3 fKHX IMOJSITalOTh Y TOMY, IIO BOHU € OUIBII
NPUHHATHUMHU I KpaiH 3 aHTJI0CAaKCOHCHKOIO CHCTEMOI0 TpaBa, y TOW dYac SK
pOMaHO-TepMaHChKa MpaBoOBa CiM’ s 3a3HA€ CKIAAHOIIIB MPH iX 3aCTOCYBaHHI. binbIie
TOTO, BOHU (PYHKIIIOHYIOTh YK€ Ha CTajli CyJI0BOIO PO3IJISAy, TOOTO JepikaBa BikKe
MOK€ 3a3HaTH HEJOHapaxyBaHb, HEOOXITHUX JO CIUIATH TMOJAaTKiB, a TMPOIeC
BUPIIICHHS TaKOi CUTyaIlii Moxke TpuBaTu N0Bruii yac. CyZ0Bi1 JOKTPUHU TAKOX HE
JAI0Th 3MOTH TUTATHUKOBI TIOJIATKIB HAJICKHUM YMHOM CIUIAHYBATH CTPATETII0 CBOTO
0i3HeCy 3a OpakoM BiJIOBIIHHUX 3aKOHOaBYMX HOpM [10, €.157].

Mu Bke HAroJIONyBaJid Ha TOMY, IO JJIsS 3aCTOCYBAHHS CYJIOBHUX JOKTPHH 5K
O3HaK JOOpPOCOBICHOI TMOBEAIHKM TUIATHUKA TMOJATKIB HEOOXITHO HaJaTH iM
dbopManbHOT BHU3HAYEHOCTI, 3aKpIMMBIIM TakKi O3HAKM y HOpPMax 3aKOHOJABCTBA.
IcHye mpoTHIe)KHA AYMKa, SKa IOJISATa€ B TOMY, IO CYJOBI JOKTPUHU (Pi3MYHO HE
MOXYTh (popMaiizyBaTucs, HE MOXKYTh MICTUTHUCS B OJHOMY JOKyMeHTI. JIOKTpuHH
ICHYIOTh y (hopMmi 171e#l, JOKTPUHATIBLHOI CBIIOMOCT1, OCHOBHUX TIOJIOKEHb, SIKI IIPOCTO
“He BMIIIYIOTBCS B OJTHOMY JOKyMeHTi [7, €.92].

TakuM 4MHOM, y MOJATKOBUX IPABOBIJIHOCUHAX, IPH BUPILIEHH] OKPECIEHOI
npaBoBOi TpoOJieMH, CIiJ BIAIITOBXYBAaTUCS BiJI IMIIEPAaTUBHOCTI METOAY iX

IPABOBOTO PETYIIOBAHHS, ONHUPATUCA HA OCHOBU KOHCTUTYLIAHOIO IPaBOBOIO
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HNOPAJIKY, TOMY HEOOXIJHO JEriTUMI3yBaTH 3aCTOCYBaHHS CYAOBHX JOKTPUH Y
HOpMax IOJAaTKOBOrO mpaBa. Takl BaXJIMBI 1 KOHIENTYyaldbHI MPAaBOBIIHOCHHHU HE
MOKYTh 3QIMIIUTUCS HEBPETYJIbOBAHUMH Ha PiBHI 3aKOHY, TOMYCKAIO4Yd MOXKIIMBICTh
BCTAHOBJICHHSI TpaB Ta OOOB’S3KIB CyO’€KTIB MOJATKOBUX TIPAaBOBIIHOCHUH, HE
nepen0adyeHuX 3aKOHOM, TUIBKU CYJOBUMH JOKTPUHAMH, BU3HAIOUU IX SIK JKEpesio
npaBa. My npoTH HaJaMIPHOI JAeTaji3alii B HOpMax MpaBa O3HAK HEZ0OPOCOBICHOI
MOBEAIHKA CyO’€KTIB TMOJATKOBUX BIAHOCHH Ta TMOPSAKY 3aCTOCYBAaHHS CYJOBHX
JTOKTPHUH, aJKe JIIMCHO, Y 3aKOHI HEMOXJIMBO BpaxyBaTH BCIO 0araTOTrpaHHICTh ITUX
CYCHUIBHMX BIJIHOCHH, OJIHAK OCHOBHI 3acaJyd MalOTh OyTH BCTAHOBJIEHI 3aKOHOM, a
cy0’€KTH TPaBO3aCTOCYBaHHS, KEPYHOUHCh HHMH, MalOTh IX pO3BHUBATH Ta
JIOTIOBHIOBATH, (OPMYIOYH CYJOBY TMpPAaKTHKy, 3 YypaxyBaHHSM KOHKPETHHX
IIPaBOBITHOCHH Ta OOCTaBUH CITPaBH.
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